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Testimony and its Role in Proving
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Summary

The rules of proving are given great importance in all sections of law
because a right that has no evidence is equal to null. Thus evidence is an
essence for rights to exist and be fruitful.

Since a testimony is one means of proving, being the top ranking, most
senior in usage and the most popularly used by opponent parties, and in
view of such importance, this study has been made to deal with the
subject matter of testimony, by conducting research and discussion in
three chapters. In the first chapter | dealt with the definition of testimony
linguistically, legally, idiomatically and judicially. Then the study dealt in a
separate sub-study with the legitimacy of a testimony in the Holy Book,
Sunnah, consensus and in the sense. It also dealt with its legitimacy in
ordinances, in addition to a listing of properties that a testimony has in
terms of its being non-deterministicc bound, non-binding and
translational.

Thereafter the study dealt with forms of testimony in a separate sub-
study because testimonies have many forms according to the side we see
it from: it might be direct, informational, by way of hearing or publicly
known.

Due to testimony being of great importance and its deposition being a
heavy burden, but in order for what a witness may depose to be a
testimony in its legal significance, it must fulfill certain conditions that
scholars had given great concern; some of these conditions are relating to
the witness himself, some to the testimony itself, in addition to the
condition that a witness should testify in accordance with certain
procedures that the court applies when hearing witnesses.

Therefore, in the second chapter the study dealt with the characteristics
that a witness must possess, where he/she must have reached a legal age
of fifteen years, has a sense to distinguish, be physically competent for
deposition, having free will and not prohibited from testifying due to his
status, profession, relationship or due to public interest.

Furthermore the study dealt with the conditions that must be met in the
testimony itself, where it is conditional that deposition must be before
court and verbally. Also a deposition should be concerning a dispute and
as well be coincidental with the lawsuit and incident.

A testimony must be deposed in accordance with specific procedures that
are stipulated by law. This has been dealt with in the study in a separate
sub-study where | explained the procedures of proving by testimony
during proceedings, method of applying to give proof by testimony during



proceedings, method of applying for hearing witnesses, conditions that an
application must meet, method of its judgment, method of calling a
witness, method of deposition and expenses involved.

Although it is fundamental that hearing a testimony is one of investigation
procedures in a lawsuit that is filed before the judiciary, in order to
preserve the evidence of a testimony against loss, legislator permitted
hearing a deposition on urgent basis through an application to urgent
matters judge. This has been dealt with in the study and | explained the
conditions that an must be met in order to entertain an application for
hearing a deposition on urgent basis, and | also explained the competency
of urgent matters judge for considering such application in respect of
value, type and domain, and indicated the party who pays the expenses
involved.

In the last and third chapter, the study dealt with the scope of proving by
testimony. It explained cases in which proving by testimony of witnesses
may be fundamentally allowed. These cases are common legal actions,
materialistic incidents and civil legal acts that do not exceed an original
condition, with an indication of the basis by which a value of an obligation
is determined.

The study also showed cases where proving by testimony of witnesses will
not be allowed. These are whichever contradicts or exceeds the contents
of a written evidence, civil legal actions that exceed an original condition
when the claim is a remainder or is part of a right that may not be proven
except in writing, and if one of the opponent parties changed his claim in
a lawsuit to become not more than the original condition after it had been
more than that.

Nevertheless, and as an exception, proving may be done by testimony of
witnesses in matters that ought to have been proven by writing. This
exception has two forms: the first, exception by agreement, since the
rules of proving are not in the public order, and therefore opponents may
explicitly or impliedly agree to contradict with it, same as when the owner
of a right may insist on or waive it. The second is the legal exception,
where the law showed cases in which proving by testimony of witnesses
may be done concerning matters that ought to have been proven by
writing, that is "writing is a proof" principle, with the existence of a
deterrent to obtain a written evidence, when norms do not require a
written binding instrument, objection against a contract either because it
violates the law, public order, morals or having a defect of will, in addition
to failure of witnesses to attend for questioning without an acceptable
reason or refused to answer without legal excuse,



then the court may accept, as an exception, a proving by testimony.

The study dealt, in as much as was possible, with the said subjects in
accordance with the analytical approach that compares between
Palestinian Evidences Law No. (4) for Year 2001 and Egyptian Proving Law
No. (25) for Year 1968, and the Islamic jurisprudence, in light of the views
of scholars and judicial rulings.

The study has been concluded with recommendations, most important of
which is that the Palestinian Evidences Law carefully regulates
testimonies. The study also recommended amendments for some of the
stipulations of the Evidences Law concerning testimonies, and
cancellations of some, giving the reasons and legal justifications therefore.
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