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in respect of the Contracting State before the courts or other

competent authorities of which a claim is brought for the restitution or

return of such an object.

Article 11

bach Contracting State shall remain free in respect of claims

brought before its courts or competent authorities:
(a) for the restitution of a stolen cultural object:

(1) to extend the provisions of Chapter 11 to acts others tan theft
whereby the claimant hs wrongfully been deprived of

possession of the object.

(ii}to apply its national law when this would permit an extension

may be brought under Article 3(2);

(ili)to apply its national law when this would disallow the
possessor's rigth to compensation even when the possessor
has exereised the neccessary diligence contemplated by
Article 4(1). |

(b) for the return of a cultural object romoved from the lerritory
of another Contracting State contrary to the export

lesgislation of that State.

(i) to have regard to interests other than those material under
-Article 5(3);

(ii)to apply its national law when this would permit the

application of Article 5 in cases other excluded by Article 7.

Ty



(c) to apply the Convention notw1thstandmg the fact that te theft
or illegal export of the cultural object occurred before’ the

cntry into force of the convention for that state.

(bj no claim for the return of the object has been brought before
a court or -other competent authority acting under Article 9
within a period of five years form the time when the

_requesting State knew or ought reasonably to have known
 the location. or Ire identity of the‘h‘pos.sessor, 6f the object,
- and in any case within a period of twenty years from the date

. of the export of thhe object or

" (c) the export of the object in question is no longer illegal at the

time at which theh return is requested.

Article 8

(1) When returning the cultaral object the possessor may‘re:quine
k that. at the same time, theh requcsting state pay it fair and
reasonable compensation unless the possessor knew or ought
. to have known at the time of aequisition that the object
. would be, or had becn; exported contrary to the export

legislation of the requesting state.

(2_) When returning the cultural object the possessor may,instead
of requiring compensation.decide to retain ownership ‘and

: possession or to transfer the object against payment or

- lgrat‘u‘itously to a person of its choice rcéiding in te requesting
.State and who provdes the necessary guarantecs.In such

- cases thc object slialf nenber be conﬁseatcd nor subjected to

f other measures to the same illict.
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(3) The cost of returning the cultural object in accordance with

this artiele shall be borne by the requesting state.

(4) The conduct of a predecessor form whom the possessor has
acquired the cultural object by inheritance or other wise

gratuitously shall be imputed to the possessor.

Chapter IV Claims and Actions

Article 9

(1) The claimant may bring an action under this Convention
before the courts or other competent authorities of theh State
where the possessor of the state where that object is located

at the time a claim is made.

(2) I lowever the parties may agree to subinit the dispute to

another juridiction or to arbitration.

Chapter V-final Provisions

Article 10

(1) This Convention shall apply only when a cutiural object has
been stolen or removed from theh territory of a Contracting
state contrary to its export legislation, atter the entryy into

force of the convent.

(2) In determining whether the possessor exercised such
dthgence, regard shall be had to the relevant circumstances
of the acquisition, including the character of the parties and
the price paid, and whether the possesser consutled any
register of stolen cultural objects which it couyld reasnbly

have consulted.
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B (3) The conduet of a predecessor from whom the possessor has
acquired the cultutal object by inheritance . or otherwise

- gratuitously shall be imputed to the possessor.

“Chapter 11 -Return of Tllegally Exported Cultural
Objects C

Article 5

(I)QWhen a cultural object has been removed form the territory
of a Comracting state (the requesting State) contrary to its

" export legislation. that, state may request the. court or other
- competent authority of a state acting under Article 9( theh
_state addressed) to order the return of the object to’ the

: requestmg state

(2) To be adm1s31ble any request made under the preceding

paragrap shall contain or be acc:ompamed by, the partlculars

 necessary to enable the competent “authority of theh state

addressed to evaluate whether the conditions Jaid down in

: paragrahp(3)are fullllled and shall sontam all material intorn

regarding | thhe conservation, security and acce351b1]1ty of the

cutural object after it has been returned (o theh requesting
state. | I

(3) The couit or other competent authorlty of the state addressed

‘shall order the return of theh cultural Ob_]CCt to the requesting

© state that state proves that the remova] of theh object from its

: terrnory 51gmf1carty mpairs one or more of the following

“interests: .

(a) the phys1cal preservatmn of the object or of its context.
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(b) the integrits of a complex object.
~ (¢) the preservation of information of for eiample, a
scientific or historical charaeter.

(d) the use of the object by a living culture.

(e) the outstanding cultural importance of the object for the

requesting state.

Article 6

When a state has established its claim for the return of a cuhtural
object under Article 5(3). the court or competent authority may only
refuse to order the return of that object when it finds that it has as
close a, or a closer,connection with the culture of the state addressed

or of a state other than requesting state.
Article 7

The provisions of Article shall not apply when :

(a) the cultural object was exported during the lifetime of the
person who created it or within a period of fifty years following the

deat than person or .

APPENDIX (VI

Preliminary Draft Unidroit Convention on Stolen or Illegally
Exportal Cultural Objects (ai:proved by the UNIDROIT Study Group
on thhe International Protection of Cultural Property at its Third
Session on 26 January 1990). ‘

This Preliminary Draft UNIDROTT Convention has been

prepared by the Inteinational Institute for the Unification of Private

Yiv.



law (UNIDROTT) in Rome and was dlscussed by the Commrttee of |
governrnent experts on the international protectlon of cultural propcity
or its first session at Rome from 6-10 May 1990 An analy51s and
update of this Draft Convention will be published in issue n0,2 of the

J ouranl

Chapter 1- Scope of Apphcatlon and Deﬁmtlon

Article 1

ThlS convention applies to claims for restitution of stolen
cnltunal obJects and for the return of cultural objects removed from

the terrltory of a Contracting State contrary to 1ts export legrslatlon

Article 2

For the purpose of this Conventlon cultural object means any
materlal object of artlstlc historical sp1r1tual ntual or. other cultural

‘ mgmﬁcance

Chapter 11- Restltutlon of Stonlen Cultural Objects

Article 3

(1) The possessor of a cultural object which has been stolen

shall return it.

-|(2) Any claim for the restltutlon of a stolen cultural object shall
 be brought within a perlod of three years from the time when

| the elaing knew or ought reasonably to have known the
o location, or the identity of theh possessor of the object, and .

in any case within a penod of thlrty years from the time of
the theft. S |
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Article 4

(1) The possessor of a stolen cultural object who is required to
return it shall be entitled to payment at the time of
restitutaion of fair and reasonable compensation by theh
claimant provided that the possessor prove that it exercised

the necessary diligence when acquiting the object.
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Abstract

' ‘The ‘éultural properties are regarded as one of the most imbbrtant fields that po-
larlzes attenuon in the international cultural-relations, Moreover, the cultural proper- -
ties attract the researcher's attention because of many aspects as they are so.wide and
overall that they are not conﬁned only on the archeologmal pieces and historical and
arustlc antiques, rocords, documents and manuscripts, but also they 1nclude all liter-
.ary classifications and practical, musical photographlcal and cmematlc arts.

'Tn this research, it was difficult to tackle in details: all the subjects that included
m the concept of the cultural properties. '

We only deal with the historical and cultural Propertles since they have special
1rlnporlance as lhey are.regarded as important parts of the hentage of cultural and Na-
tlonal security from one hand, and they form a vital case assoc1ated with the identity
of the state and its sovereignty and independence and control on its resources from
the other hand.

. Asregards to the aggressive practices of the Allied countnes against Iraq i 1n 1991
'zis;these practices affected badly on the cultural of such iagressive practices and its
brutality. towards historical and cultural monuments were regarded and still regar-
deed as endless sources providing lhe modern world c:vnhzatlon with the resasons of
'burvwal and progress. '

However the study of suchh a sub_]ecl contains big importance as it is associated
wh11h the archco]oglcal sites, museums and Properties that were taken away and
stolen during the period of aggression and tbat was the reason which made me
choose this subject as a research field.

' We chose to tackle the subject"Protection of the cultural properties in the
Internatlona] Law:A Practical study about Iraq". '

The paper includes three chapters preceded by a preliminary chapter about the
pwtectlon of the cultural propcrtles and its development phases across the history.

. The first chapter is devoted to the legal rules to protect the cultural properties,
‘while the second chapter is specified to the illegal circulation of theh culwral
propernes and its restitution . ‘

The third Chapter deals with the international efforts to protect the cu]tural
propert:es

. The paper is ended with some conclusions and recommendatlons that necessary

to secure protectlng culsural Iraqi properties.
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