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AAA= American Arbitration Association.
ADR= Alternative Dispute Resolution.

AFNIC= L'association francaise pour le Nommage Internet en
cooperation.

AFA =The Arbitration Fairness Act

All ER= All English Law report.
At= Austria.

B2B= Business to Business.
B2C= Business to Consumer.

BILETA= British and Irish Law Education and Technology
Association.

Cass. civ= Cassation civile.
CCQ= Civil Code of Quebec.

C2C= Consumer to Consumer.

Cl= Consumer International.

CJJA= Civil jurisdiction and judgments Act
CNRS= Centre National de la Recherche Scientifique.
Duke L.& Tech= Duke Law and Technology.

EAA= English Arbitration Act

EC= European Convention.
ECJ= European Court Justice.
ECR= England Courts report.


http://en.wikipedia.org/wiki/Austria
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ed= edition.

EEC= European economic community.

Eg= Egypt

EJCL= Electronic Journal of Comparative Law.
EU= European United.

FAA= Federal Arbitration Act

Fr= France

ibid= In the same place. Used in footnotes and bibliographies to
refer to the book, chapter, article, or page cited just before.

ICANN= The Internet Corporation for Assigned Names and
Numbers.

ICC= International Chamber of Commerce.

ICLQ= International Comparative Law Quarterly.
IOCU= International Organization Consumer United.
J. D. I : Journal du Droit International (Clunet)
J.L&TECH= Journal of Law and Technology.
JILT=Journal Information, Law and Technology.
LLM= The Master of Laws.

McGILT L.J= Mcgill Law Journal.

N= Number, Numéro.

N.C.J.L.& TECH= North Carolina Journal of Law and
technology.

NSW= New South and Wales.
Nz= New Zealand .



= VI il ygand| dodla

0.J.= Official Journal.
OAS= Organization of American States.
ODR= Online Dispute Resolution.

OECD= organization for Economic Co-operation and
Development.

P= page.

PDF= Portable Document Format .
PHD= Doctor of Philosophy.

PIAC= Public Interest Advocacy Centre.

R.C.AD.I= Recueil des Cours de 1’Académie de droit
International de la Haye

Rev. Crit. D.1.P. : Revue Critique de Droit International Privé
R.J.T= Revue Juridigue themis.

REV= Review

SPIDR= Society of Professionals in Dispute Resolution.
UCC= The Uniform Commercial Code .

UCITA = Uniform Computer Information Transactions Act.
UK= United Kingdom.

UN= United Nation.

UNESCAP= United Nation Economic and Social Commission
for Asia and the Pacific.

UNIDROIT= International Institute for the Unification of Private
Law.

US= united state
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VA. JL. & TECH.= Virginia Journal of Law and Technology
Association.

Vol= VOLUME
WIPO= World Intellectual Property Organization .
WTO=The World Trade Organization
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see more: Jillian G. Brady and Spencer Weber Waller: Consumer Protection in
the United States: An Overview, available online:http://www.luc.edu/law/
academics/special/center/antitrust/pdfs/us_consumer_protection.pdf.
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Principles of Consumer Protection for Electronic Commerce: A Canadian
Framework, p.11, Available online:http://www.bmo.com/pdf/9243741Princip
ConsProt_en.pdf, see also: Consumer Protection Rights In Canada In The Context
Of Electronic Commerce, A Report to the Office of Consumer Affairs Industry
Canada, July 31, 1998, p.14.
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Karen Alboukrek: Note: Adaptiong To A New World Of E-Commerce: The
need for uniform consumer protection in the international electronic marketplace,
George Washington International Law Review 425, 2003, p.14.
See also : ECOM WORLD , searching for the wisdom of Solomon in EC
Disputes, at : http//www.ecomworld.com/htmlgovern/06100,1.htm c last visited
Dec.1,2000.
See also: Report To Congress: The Anticybersquatting Consumer Protection Act of
1999,section 3006 concerning the abusive registration of domain names. Available
online: www.uspto.gov/web/offices/dcom/olia/tmcybpiracy/repcongress .pdf.
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notion of consumer in the EU Directives: Directive 85/577, Art. 2 , Directive
90/314, Art. 2/4, Directive 93/13, Art. 2/b , Directive 94/47, Art. 2, Directive 97/7,
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Mehta, Swati Mehta: Consumer Protection in India: The Path Covered and the
Journey  Forward  (March 5,  2010).p.1, Available at  SSRN:
http://ssrn.com/abstract=1565522..
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REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL of 17 June 2008 on the law applicable to contractual
obligations (Rome 1) Art. 6: " Without prejudice to Articles 5 and 7, a contract
concluded by a natural person for a purpose which can be regarded as being
outside his trade or profession (the consumer) with another person acting in the
exercise of his trade or profession (the professional) shall be governed by the law
of the country where the consumer has his habitual residence, provided that the
professional:"
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Art. (L 132-1)“ dans les contrats conclus entre professionnels et non-
professionnels ou consommateurs, sont abusives les clauses qui ont pour objet ou
pour effet de créer, au détriment du non professionnel ou du consommateur, un
déséquilibre significatif entre les droits et obligations des parties au contrat”.
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ECJ judgment of 22 November 2001, joined cases C-541/99 and C-542/99 - Cape
Snc v Ideal service Srl and Ideal service MN RE Sas v OMAI Srl [2001], ECR I-
9049," The term 'consumer’, as defined in Article 2(b) of Council Directive
93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, must be
interpreted as referring solely to natural persons.” Available
online:http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en.
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John Dikie: internet and electronic commerce — law in the European union,
HART publishing , oxford 1999.p.18.
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Ewoud hondius: The Notion Of Consumer, op. cit, p.94.
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http://www.iucedu.eu/group/seml L2/2012%20CCOMLA/case%20law/R_B Cust
oms_Brokers Co Ltd v _United Domini.PDF.
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Andrés Guadamuz Gonzalez: The Legal Implications Of The C2C Electronic
Commerce Model, Available online: http://www:.era.lib.ed.ac.uk/bitstream
/1842/2259/ 1/ eBaylaw.pdf.
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Peter Carey, The Internet and E-commerce, Published by Thorogood,
London,2001.p.3.
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Report to the Ranking Senate Minority Member of the Joint Economic Committee
International Electronic Commerce Definitions and Policy Implications, March
2002, p.12.
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Peter Carey: The Internet and E-commerce, op. cit, p.4.
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Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997
on the protection of consumers in respect of distance contracts, distance ART,2,1
‘tontract” means any contract concerning goods or services concluded between a
supplier and a consumer under an organized distance sales or service-provision
scheme run by the supplier, who, for the purpose of the contract, makes exclusive
use of one or more means of distance communication up to and including the
moment at which the contract is concluded™.
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Christine Riefa:The reform of electronic consumer contracts in Europe, op. cit,
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See: A short guide for businesson distance selling, Published by the Office of Fair
Trading, available online: http://www.oft.gov.uk/shared oft/business_leaflets/
general/oft913.pdf.
See also: John Dikie:Consumer Confidence and the ECDirective on Distance
Contracts, op. cit, p.218.
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Art L.121-16: « Les dispositions de la présente section s'appliquent a toute vente
d'un bien ou toute fourniture d'une prestation de service conclue, sans la présence
physique simultanée des parties, entre un consommateur et un professionnel qui,

pour la conclusion de ce contrat, utilisent exclusivement une ou plusieurs
techniques de communication a distance. ».
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Martin Godel, Les contrats du commerce international, op. cit, p.3." La notion
Juridique du contrat international C’est la notion qui comporte l’élément « d’extranéité
». Ces éléments indiquent qu’il y a des points de contacts avec au moins deux Etats "
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James Douglas: Arbitration of international sale of goods disputesunder the
Vienna convention, paper delivered at the institute of arbitrators and mediators
Australia national conference 2006 , p8, available onlin:http://www.cisg.law.pace.
edu/cisg/biblio/douglas.html.
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G. R. Delaume: What is an International Contract? an American and a Gallic
Dilemma, International and Comparative Law Quarterly (ICLQ) Vol. 28, No. 2 ,
April 1979, p.279: "It connot be said that existing judicial pronouncements provid
a precise definition of the concept of " international contract” .... The ultimate
solution may, thus, depend primarily on the weight to be given to legal factors
considered in their proper( i.e transnational as opposed to domestic)
environment".
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Alqudah Maen; L’exécution de Contrat de Vente Internationale de
Marchandises (Etude Comparative Du Droit Francais Et Droit Jordanien), Theése
pour le doctorat en droit Universite De Reims Champagne Ardenne Faculte De
Droit Et De Sciences Econmmique, 2007, p.18.
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"3-The fact that the parties have chosen a foreign law, whether or not
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country only, prejudice the application of rules of the law of that country which
cannot be derogated from by contract, hereinafter called “mandatory rules”.
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Alqudah Maen; L’exécution de Contrat de Vente Internationale de
Marchandises, op. cit, p.21.
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Marchandises, op. cit, p.27.
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Cass. Civ., 17 mai 1927, D.P., 1928, 1, p 25, conel. P. Matter, note H. capitant: J.
D. I., 1928, p. 419.
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Cass. civ. 4 novembre 1958 D. 1959 P. 361 est ss note MALAURIE, Cour d’appel
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I, n°1ll, 1983, p.610 a 612.
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“le contrat doit produwe comme un mouvement de flux et de reflux au-dessus des
frontiéres, des conséquences réciproques dans un pays et dans un autre” .
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Cass.civ., 14 février 1934, Sirey, 1, p.297
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« ...le caractere international d’une opération ne dépend pas nécessairement du

domicile des parties et du lieu stipulé pour imprimer aux mouvements de fonds
qu’elle comporte un caractere dépassant le cadre de I’économie interne ».
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Peter Stone: EU Private International Law Harmonization of Laws, op. cit.,
p.61 “‘residence’ requires a settled or usual place of abode with a substantial
degree of permanence or continuity, and that the presumption of substantial
connection from three months’ residence provides no guidance as to whether the
person has become resident.”.
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Sharon K. Black: Telecommunications Law in the Internet Age, The Morgan
Kaufmann Series in Networking, USA, 2002, p.398, "In the United States, a
state cannot just claim jurisdiction over any party it chooses. It must first
consider whether the state has certain "minimum contact" with the party. In
such cases, the claimant is known as the forum state and in deciding what
contacts are sufficient, elements such as (1) residence, (2) incorporation, or
(3) property ownership in the state are considered. While physical presence
of the defendant in the state is not required, lesser contact, such as business
transactions by mail or wire communications can establish jurisdiction. As
the U.S. Supreme Court noted, it is an inescapable fact of modern
commercial life that a substantial amount of business is transacted solely by
mail and wire communications across state lines, thus obviating the need for
physical presence within a State in which business is conducted”.
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Art. 60/1"For the purposes of this Regulation, a company or other legal person or
association of natural or legal persons is domiciled at the place where it has its:(a)
statutory seat, or (b) central administration, or (c) principal place of business.”
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Peter Stone: EU Private International Law Harmonization of Laws, op. cit.,
p.62, Poyton (D.A.) : Electronic Contracts: op. cit., p.40.
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Faye Fangfei Wang: Internet Jurisdiction and choice of law , op. cit., p.45.
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Froment, Camille; La loi applicable aux contrats du commerce électronique;
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oment.pdf. p12.

L 'association francaise pour le Nommage Internet en copération :pllawal jlaisf gag ()

<03 e Gdatll 3 oyyld ()

Sharon K. Black: Telecommunications Law in the Internet Age, op. cit. p.397.
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Juan Pablo Varga:Jurisdiction And Applicable Law, 2004, Available Online:
http://www.emarketservices.com/clubs/ems/prod/Jurisdiction.pdf.
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Faye Fangfei Wang: Internet Jurisdiction and choice of law , op. cit., p.19, "The
conflicting interest between sellers and buyers generates the problem: sellers do
not want to be sued abroad and buyers prefer to seek solutions near home. If there
is no agreement on jurisdiction, then the lack of this uniformity means that e-
business companies face the possibility of being subject to any foreign legal
jurisdictions in which their web sites can be accessed".
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Faye Fangfei Wang: Internet Jurisdiction and choice of law , op. cit., p.23, " In
general, there are four basic rules under the Choice of Court Convention. First, the
chosen court must hear the case when proceedings are brought before it, that is, a
court designated in an exclusive choice of court agreement “shall not decline to
exercise jurisdiction on the ground that the dispute should be decided in a court of
another state”. Second, any court not designated in the exclusive forum selection
agreement must refuse jurisdiction. Third, state parties must recognise and enforce
judgments resulting from an exclusive choice of court agreement. Fourth, an
optional provision allows states to declare that they will recognise and enforce
judgments rendered by courts of other Contracting States designated in non-
exclusive choice of court agreements".
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Case C-106/95 [1997] ECR 1-944, “that an agreed place of performance
determines jurisdiction under Article 5(1) as long as the agreement is valid
according to the applicable law — does not apply if the agreed place of
performance has ‘“no actual connection with the real subject matter of the
contract”.
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Faye Fangfei Wang: Internet Jurisdiction and choice of law , op. cit., p.22,
“exclusive choice of court agreements has contains five requirements.... finally, the
designated courts must be connected to a particular legal relationship”.
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Poyton (D.A.) : Electronic Contracts: op. cit., p.58.
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Faye Fangfei Wang: Internet Jurisdiction and choice of law , op. cit., p.24.
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Peter Arnt Nielsen: Jurisdiction Over Consumer Contracts, paper published in a
european commentaries on private International law Brussels ,1, regulation, Sellier
european law publishers, 2007, p.319.
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Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws,
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Murill Isabell Cahen:la formation des contrats de commerce electronique, op.
cit, p.10.
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Article 17:"The provisions of this Section may be departed from only by an
agreement:
1. which is entered into after the dispute has arisen; or
2. which allows the consumer to bring proceedings in courts other than those
indicated in this Section; or
3. which is entered into by the consumer and the other party to the contract,
both of whom are at the time of conclusion of the contract domiciled or
habitually resident in the same Member State, and which confers
jurisdiction on the courts of that Member State, provided that such an
agreement is not contrary to the law of that Member State".
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op. cit, p.82.
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p.84.
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Faye Fangfei Wang: Internet Jurisdiction and choice of law , op. cit., p.48, “The
obligation” means that which is relied upon as the basis for the claim”.



o il i soslgh JYs e i yidolyl g sloa : Jgil ol

A (B-dais Aale Dol pug (oo sliatul (1Sog 43l 9 48 S (o dasl J) dnal 3
@M Hlall ey Eoo Mis audl 3 gay Aol Biold Sus aSy 9 wgaall A0S
dac fowe s dd) ladll @duwd of j i dode (3251 S LS 92 Lgd (olazsD
(‘)ﬁ'-“-““

o) oo 9 AN 10D () gt U8 A guldl il Bland| Hans oof dad Uil g
9l Aliaal yoliatin Nl orbins pYNTA Juu gy A8 3 ool 9 Lao L) Ailly
S 10 ol 2y 8 e ¥/0 Bl (3 A ylonillg Al gl (B Ao 1 AU sdiing
Analf (y L9 (et} o130 98 (il Arcaindf AaSiond gtonds i HLS W) (B A5
Al] Ay (SN da SN (S yom S AN 9 Lalfg ¢ 33T a1 (ST (et i e
. )atpaggnalt

(DA A e Ayt Aluns (B oLl patds 3 Alulf of Do po
Bueld audgg dedlll pue (58 @2 (109 (e Audg pall Aadigl Ciluedleg Cag ko (329
AL abef 3200 atatin Y Ay puaaalf 43-04-“46-4-114@'?93‘-‘4 ALY dydot) Aduue
lhns pud ool packis o) J s cyomig il e Snd Allucs s yamdl of g
AR AaSove Aild ) puaies 9g2

gl i (@ ge IV 6y g el 331 Butes i ol 1] ddl () 5Lyt
ALY ) ol adond datsdl daSad| o8 dalise Jga 3 dyaidll Jome ol
a3y AR gl By s P15l BucSinl RSl laig g R
u.t\é;‘yub‘).dmubﬂ}di.)}nd‘ﬁym_ﬁégoﬁYg« Jaaally 5,58
..ga & oo allae (addl sl (A8 4yl ol Ao

285 SANg @Y+ ¥ 3 jalall lgalSonl ol B Ay 5 9 ¥l Jutal) AaSioms J g2 <UD 39
pobalsd )9Sy dule duclass "adla af 3l Jan (Slel adad Jl> 3 ail 44

g and] puad (b 31 S et Y PN 1336 3 g | AaSmal

o030 (Bl o 50 i ASINN B ol il Yokt (AliaB (yobian ¥ ilgem syl 8 p e 3 (V)
0 p Aladl yalais ) olde ¥+ +V/E 193 duom g2l dde Hlu Lo gag (Y)
Y00 (Bl ao~ po yalind (Jgull 9 galall (3 A9 ASINI B ylonill 2 gac rlasee 189 L8yl .2 (V)

Bliadi e 5L A danll gl Aladll yolats Yl delgh desdle Ste 153 )SH agame Jla .3+ il (£)
Yaue ‘ég‘u &> Ay paaall

09lE (e 00 Balll 7t juo (389 dagliall 1D (Fadad (llad (po 7 )& Hlaally Aalaill Soledl off @lall as (0)
-Adanodlig 408 gl ity duasutdl Jigo- Ml Aalaitl Seledl) SUASS a9 (S puall ciladl b

« plasl ()



= ). ¢ [=——yiladll i}l aelgd JYS ya 5ig iplll lgpiasd! dilos : Jall Sl
) e Sl Sy g0 < Ll

4 (289 Auaisll AaSandl (953 Lo (Salaieg Llad H e e p oty laslalilaa o

O gilal latg daig p il 99Sy B ddall off Lo guaadm g B3l i e Byud 2l ausg 3

ol B (Al 14D AeSnd ﬁ};»m ddiady of el (e 4l (@ (peg . slall
o gty @lelg 4393l Lilases A0y JASS] 9gd By guall

@ S Gl lplaedl Ells Yo laglall gl Lad g olais Y abiuf ) m e

(o g-s AaSous plal ol gca a8 o Of Oyt HLiS AN ASay St Lol Lo pundll

U gguug Lhall HLAT o g3 S s gl Liall pf ) Jone 4ASM3I dde eull
\g\.:..\.u.‘.di

5,53 e udall At gl plpd Jows AaSoms alalsn! Tie aadl (uuy Lot
Sl 1 ‘.?43 (oY bolo )X (Baoniy Coo- (gl pllaiy 815 bola ) of Acaddyl
g oais Luomg 1S of Al gutlf @) (9 L i pf 53Nyt (IS (e

Sl (olais ¥ dae of doos hall 1A Jases juo-Hf 2 desHlll 5,58 Jalg
o2 @Solbue oof A cdydas AL (Ghowy (g3 00413 S o~ gl Laall lg p sl (I A gl
ke 3Ll oo f cabef 3203 ilaucdlag Cag pding pLLYT s (0 HuBHI 2 A gl
J9¥I Sl adf udd Lo g9 unall Lgda iy of Lich 1)) Auoliulf

»
Color Drack GmbHv. Lexx International Vertriebs GmbH(Case C-386/05), [2007]
I. L. Pr. 35, “in such a case, the point of closest linking factor will, as a general
rule, be at the place of the principal delivery, which must be determined on the
basis of economic criteria”.
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Poyton (D.A.) : Electronic Contracts: op. cit., p.81,“In English law there are
several well-established principles in relation to the time and place at which a
contract is ‘'made’. Primarily the point at which an acceptance is effective dictates
the time and place at which the contract is formed. If this occurs within the
jurisdiction the court may exercise its discretion to hear the case and permit
service out of the jurisdiction”.
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Faye Fangfei Wang: Internet Jurisdiction and choice of law , op. cit., p.53.
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‘A person domiciled in a Member State may, in another Member State, be sued:

1. (a) in matters relating to a contract, in the courts for the place of
performance of the obligation in question; »
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(b) for the purpose of this provision and unless otherwise agreed, the place
of performance of the obligation in question shall be:
in the case of the sale of goods, the place in a Member State where, under the
contract, the goods were delivered or should have been delivered"
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Peter Arnt Nielsen: Jurisdiction Over Consumer Contracts, op.cit, p.321.
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Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws,
op. cit, p65.
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Par arrét du 8 mars dernier, la premiére chambre civile a jugé (infra, n° 844),
Revue Lamy droit des affaires, avril 2012, p.44.
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Peter Stone: EU Private International Law Harmonization of Laws, Op. Cit.,
p113.
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Case C-89/91 Shearson v TVB [1993] ECR1-139, para 18, "The special system
established .. . is inspired by the concern to protect the consumer as the party
deemed to be economically weaker and less experienced in legal matters than the
other party to the contract, and the consumer must not therefore be discouraged
from suing by being compelled to bring his action before the courts in the
Contracting State in which the other party to the contract is domiciled.”
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Thibault Verbiest: Commerce électronique: loi applicable et juridiction
compétente, Par le Journal du Net 10 décembre

2002, http://www.journaldunet.com /printer/juridique 021210.shtml.
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Peter Arnt Nielsen: Jurisdiction Over Consumer Contracts, Op.Cit, p323, Poyton

(D.A) : Electronic Contracts: Op. Cit., p86, "The fears of being brought before a
foreign tribunal are overstated. Most consumer contracts are of low transactional
value, making court action an uneconomical and unlikely occurrence”.
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Art. 15/1-c,” in all other cases, the contract has been concluded with a person
who pursues commercial or professional activities in the Member State of the
consumer's domicile or, by any means, directs such activities to that Member State
or to several States including that Member State, and the contract falls within the
scope of such activities .,
Art. 16/1,2.” 1. A consumer may bring proceedings against the other party to a
contract either in the courts of the Member State in which that party is domiciled
or in the courts for the place where the consumer is domiciled. 2. Proceedings may
be brought against a consumer by the other party to the contract only in the courts
of the Member State in which the consumer is domiciled”., »
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»
Art. 17/1,” The provisions of this Section may be departed from only by an
agreement: 1.which is entered into after the dispute has arisen; or 2. which allows
the consumer to bring proceedings in courts other than those indicated in this
Section; or 3. which is entered into by the consumer and the other party to the
contract, both of whom are at the time of conclusion of the contract domiciled or
habitually resident in the same Member State, and which confers jurisdiction on
the courts of that Member State, provided that such an agreement is not contrary to

the law of that Member State” .
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Case C-234/04, 16th March 2006, Case C-464/01: Gruber v Bay Wa [2005] ECR I-
439, Case C-27/02: Engler v Janus Versand [2005] ECR 1-481,Case C-96/00:
Gabriel [2002] ECR 1-6367, Project XJ220 Ltd v Comte D’Uzes and Comte De
Dampierre, 19th November 1993 (Boyd QC); and the Giuliano and Lagarde
Report, [1980] O.J. C282 at p. 23.
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Peter Arnt Nielsen: Jurisdiction Over Consumer Contracts, op.cit, p.322.
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Lorna E. Gillies: Electronic Commerce and International Private Law A Study
of Electronic Consumer Contracts, op. cit, p.45.
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Youseph Farah: Jurisdictionalrules applicable to electronic consumer
contracts, paper conference globalisation and harmonisation in technology law
April 2006 Malta, British and Irish Law Education And Technology Association
(BILETA) 21st, p.10.
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“The court accepted that" it was not in the parties’ ‘trade, business or
profession’... to enter into exchange contracts. The court held that as the
respondents sought to obtain a profit that was specifically for their own private use
or consumption they were deemed to be consumers ”.
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Lorna E. Gillies: Electronic Commerce and International Private Law A Study
of Electronic Consumer Contracts, op. cit., p.78.
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Protection in Cyberspace: The View from “Down Under, op. cit, p.7.
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Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws, op. cit, p.64.
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Hotel Alpenhof GesmbH v. Oliver Heller, Reference for a preliminary ruling from
the Oberster Gerichtshof (Austria) lodged on 24 April 2009, C-144/009.
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Lee A Bygrave & Dan Svantesson: Jurisdictional lIssues and Consumer
Protection in Cyberspace: The View from “Down Under”, op.cit, p.10.
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Faye Fangfei Wang: Internet Jurisdiction and choice of law , op. cit., p.55.
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Proposal for a council Repulation (EC) on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (Com1999/348,
99/0154), on 14 July1999, available at eur-lex.europa.eu/LexUri Serv/LexUri
Serv.do? uri=COM: 1999: 0348:FIN:EN:PDF, "With the development of the new
forms of electronic marketing techniques, the concept of “pursuing or directing
activities” could be widely interpreted as websites or online sellers targeting
activities, providing an online shopping platform, and offering goods or services to
consumers in the member state of the consumer’s domicile, or a number of member
states in cluding that member state. The Commission has explained that the
extended concept of “pursuing or directing activities” is designed to include
consumer contracts concluded via “interactive websites accessible in the State of
the consumer’s domicile”.
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Faye Fangfei Wang: Internet Jurisdiction and choice of law , op. cit., p.63&609.
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Cybersell, Inc v. Cybersell, Inc, 130 F. 3d 414, 420 (9th Circuit 1997), “The
targeting test, places greater emphasis on identifying “the intentions of the parties
and the steps taken to either enter or avoid a particular jurisdiction”."
The*“targeting” approach is applicable to both contract and tort,"
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Aciman and Vo-Verde (2002),p.16,p.19,andalso ALS Scan, Inc v. Digital Service
Consultants, Inc, 293 F. 3d 707, 714 (4th Circuit 2002).

+pkasl (0)
Ronald A. Brand: Intellectual Property, Electronic Commerce and the
Preliminary Draft Hague Convention on Jurisdiction and Foreign Judgments
in Civil and Commercial Matters, CASRIP Publication Series: Rethinking Int’1
Intellectual Property, No. 6, 2000, p.49.
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Johann Gruber v. Bay Wa AG, Judgment of the Court (Second Chamber) of 20
January 2005, Case C-464/01."1. A consumer may bring proceedings against the
other party to a contract either in the courts of the member state in which that
party is domiciled or in the courts for the place where the consumer is domiciled.
2. Proceedings may be brought against a consumer by the other party to the
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Knut Woestehoff: The Drafting Process for a Hague Convention on Jurisdiction
and Judgments with Special Consideration of Intellectual Property and
Ecommerce, LLM, University of Georgia School of Law, 2005, p.22.
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Ronald A. Brand: Intellectual Property, Electronic Commerce and the
Preliminary Draft Hague Convention on Jurisdiction and Foreign Judgments
in Civil and Commercial Matters, op. cit., p.49.
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Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws,
op. cit, p.50.
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Peter Arnt Nielsen: Jurisdiction Over Consumer Contracts, op.cit, p.326.
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Directive EU 44/2001: Article 17 "The provisions of this Section may be departed
from only by an agreement:
1. which is entered into after the dispute has arisen; or
2. which allows the consumer to bring proceedings in courts other than those
indicated in this Section; or
3. which is entered into by the consumer and the other party to the contract, both
of whom are at the time of conclusion of the contract domiciled or habitually
resident in the same Member State, and which confers jurisdiction on the
courts of that Member State, provided that such an agreement is not contrary
to the law of that Member State™.
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Lorna E Gillies: A Review of the New Jurisdiction Rules for Electronic
Consumer Contracts within the European Union, Journal of Information, Law
and Technology(JILT) : 28 February 2001, Issuel, pp.15-16.
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Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws,
op. cit, p.104.
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Catherine Kessedjian: Electronic Commerce And International Jurisdiction,
Hague Conference On Private International Law, Ottawa, 28 February to 1
March 2000, p.5.
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http://www.oas.org/dil/Draft_of proposal for a Model Law_on_Jurisdiction_and
Applicable Law_for_Consumer_Contracts Canada.pdf
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Art. 4/1-b(i) “subject to paragraphs 2 and 3, the consumer contract resulted from
a solicitation of business in [name of State] by the vendor”.
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Art. 4/2. “For the purposes of subparagraphs 1(b)(i) of this Article, a consumer
contract is deemed to have resulted from the solicitation of business in [name of
State] by the vendor unless the vendor demonstrates that he or she took reasonable
steps to avoid concluding consumer contracts with consumers habitually residing
in [name of State] ”.

Al B L Golud! dan W1 M- (o € 9 pdl (A iy i iladashl sl (¥)

) bl ) M- (50 (9 5l poa i59 A ildall ks (Y)
Article 4 “essentially incorporates a "targeting concept” into the rule for
determining which court has jurisdiction to hear a dispute. If a vendor specifically
targets or solicits a consumer in a particular State, it is assumed that the courts of
that State should exercise jurisdiction to hear a dispute relating to the consumer
contract. However, Article 4(2) is intended to provide the vendor with the option
to limit his or her jurisdictional risk by taking reasonable steps to avoid concluding
contracts with consumers that habitually reside in the enacting State. A vendor
could therefore reduce uncertainty by targeting only those States in which he or
she understands and accepts the legal framework. The targeting concept is
intended to avoid the uncertainty associated with subjecting the vendor to the
Jurisdiction of the courts of any State in which his or her web site is accessible”.
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Cybersell, Inc v. Cybersell, Inc, 130 F. 3d 414, 420 (9th Circuit 1997).
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Art. 114 "1 An action brought by a consumer relating to a contract that complies
with Article 120, paragraph 1, may be filed, at the election of the consumer, before
the Swiss court:

A. At the domicile or, in the absence of domicile, at the place of habitual

residence of the consumer; or

B. At the domicile or, in the absence of domicile, at the place of habitual

residence of the supplier.
2 The consumer may not waive in advance the venue at his domicile or place of
habitual residence”.
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Art. 97. 8 1*. Les juridictions belges sont compétentes pour connaitre de toute
demande concernant une obligation visée a l'article 96, introduite par une
personne physique qui a agi dans un but étranger a son activité professionnelle,
c'est-a-dire le consommateur, contre une partie qui a fourni ou devait fournir un
bien ou un service dans le cadre de ses activités professionnelles, outre dans les
cas prévus a l'article 96, si : »
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»
1° le consommateur a accompli en Belgique les actes nécessaires a la conclusion
du contrat et avait sa résidence habituelle en Belgique a ce moment; ou
2° le bien ou le service a été fourni ou devait I'étre a un consommateur qui avait sa
résidence habituelle en Belgique au moment de la commande, si celle-ci a été
précédée d'une offre ou d'une publicité en Belgique.

§ 2. En matiere de relation individuelle de travail, I'obligation contractuelle est

exécutée en Belgique au sens de l'article 96 lorsque le travailleur accomplit

habituellement son travail en Belgique lors du différend.

§ 3. Une convention attributive de compétence internationale ne produit ses effets a I'égard

du travailleur ou du consommateur que si elle est postérieure a la naissance du différend.
asl (V)

Murill Isabell cahen:la formation des contrats de commerce electronique, op.cit, p.9-10.
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CCQ, Art.“3149."A Québec authority also has jurisdiction to hear an action
involving a consumer contract or a contract of employment if the consumer or
worker has his domicile or residence in Québec; the waiver of such jurisdiction by
the consumer or worker may not be set up against him.” For mor See: Report Of-
The Working Group, Uniform Law Conference Of Canada Civil Law Section
Jurisdiction And Consumer Protection In Electronic Commerce, August 22-26,
2004, available online: http://www.ulcc.ca/en/poam?2/Jurisdiction CP_Ecommerce
Enf_Judg_Paper_En.pdf.
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GreCon Dimter inc. v. J.R. Normand inc., [2005] 2 S.C.R. 401, 2005 SCC 46,
http://www.canlii.org.
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Article 45 (1) In conflicts arising from contracts defined in article 26, Turkish
courts where the domicile or the habitual residence of the consumer, or where the
place of business, domicile or habitual residence of the opposing party is situated,
shall have jurisdiction, subject to the choice of the consumer.
(2) The court of habitual residence of the consumer in Turkey shall have
jurisdiction regarding suits filed against the consumer pertaining to consumer
contracts concluded under the first paragraph.
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Guloren Tekinalp: The 2007 Turkish Code Concerning Private International
Law And International Civil Procedure, Yearbook of Private International Law,
Volume 9 2007, p.321, sellier. European law publishers & Swiss Institute of
Comparative Law.
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In Andrew Piers Courtauld Rayner v. Richerd Davies [2002] 1 All ER (Comm)
620; [2002] WL 340242 (QBD), "Whether a website is soliciting business or
directed toward consumers in a particular State will be a question of fact for the
courts and will depend upon the activities of both parties”. See that at: Poyton
(D.A)) : Electronic Contracts: Op. Cit., p67.
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LORNA E. GILLIES: Electronic Commerce and International Private Law A
Study of Electronic Consumer Contracts, op.cit, p.40.
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Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws,
op. cit, p.149.
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Poyton (D.A.) : Electronic Contracts: op. cit., p.86 ,"The fears of being brought
before a foreign tribunal are overstated. Most consumer contracts are of low
transactional value, making court action an uneconomical and unlikely
occurrence. The fact that a consumer has the legal right to take action in his
home State may do nothing more than to promote the efficient handling of
consumer complaints by suppliers. If a dispute does go beyond the amicable
negotiation stage then the threat of legal action in a foreign court may promote
the participation in Alternative Dispute Resolution (ADR) schemes by supplier.
ADR, particularly by electronic means, is a far more appropriate method of
resolving disputes relating to electronic commerce".
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Art. 17 Out-of-court dispute settlement "1. Member States shall ensure that, in the
event of disagreement between an information society service provider and the
recipient of the service, their legislation does not hamper the use of out-of-court
schemes, available under national law, for dispute settlement, including
appropriate electronic means. 2. Member States shall encourage bodies
responsible for the out-of-court settlement of, in particular, consumer disputes to
operate in a way which provides adequate procedural guarantees for the parties
concerned.3. Member States shall encourage bodies responsible for out-of-court
dispute settlement to inform the Commission of the significant decisions they take
regarding information society services and to transmit any other information on
the practices, usages or customs relating to electronic commerce".
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Lorna e. gillies: Adapting international private law rules for electronic
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whole or part of the contract ”.
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Radioactive, J.V. v. Manson, 153 F. Supp. 2d 462 (S.D.N.Y: 2001). " The court
noted that New York had sufficient contracts with the contract. However, it also
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have been reasonable: “New York federal and state courts have significant
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Teresa Rodriguez: Applicable law and jurisdiction in electronic contracts, op.
cit, p.2&3.
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Lorna E. Gillies: Electronic Commerce and International Private Law, op.cit,
p.153.
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Art:120/ 2 "A choice of law by the parties is precluded".
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Art: 19, "Any stipulation in a contract that such contract is wholly or partly
governed by a law other than an Act of the Parliament of Canada or of the
Parliament of Québec is prohibited".The law is Available online:
http://www.canlii.org/en/qc/laws/stat/rsq-c-p-40.1/latest/rsq-c-p-40.1.html.
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Art. 27/2 of the Unfair Contract Terms provides an example of a rule of this nature.
"(2) This Act has effect notwithstanding any contract term which applies or
purports to apply the law of some country outside the United Kingdom, where
(either or both):

a) the term appears to the court, or arbitrator or arbiter to have been imposed
wholly or mainly for the purpose of enabling the party imposing it to evade
the operation of this Act; or

b) in the making of the contract one of the parties dealt as consumer, and he was then
habitually resident in the United Kingdom, and the essential steps necessary or the
making of the contract were taken there, whether by him or by others on his
behalf". For more see: Poyton D.A: Electronic Contracts, op. cit, p.92.
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Giesela Rihl: Consumer Protection In Private International Law, op. cit., p.25.
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Case No.: 2005AP2770,26/8/2007 WI, available onlin: http://www.wicourts.gov/
ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=27918.
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e.g., America Online, Inc. v. Superior Court, 108 Ca. Rptr.2d 699 (Calif. App.
2001); Stone Street Services, Inc. v. Daniels, 2000 WL 1909373 (E.D.Pa. 2000).
See: Giesela Rihl: Party Autonomy in the Private International Law of
Contracts: op. cit, p.22.
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Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws,
op. cit, p.99&115.
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Poyton D.A: Electronic Contracts, op. cit, p.98.
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Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws,
op. cit, p.171.
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Mario Giuliano & Paul Lagarde: Report on the Convention on the law
applicable to contractual obligations, Rome 1980, op. cit., p.27.” effect may be
given to the mandatory rules of any State with which the situation has a significant
connection, if and to the extent that, by the law of that State, those rules are
applicable irrespective of the law indicated by its conflict rules”.
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Art, 5/2: "Not with standing the provisions of Article 3, a choice of law made by
the parties shall not have the result of depriving the consumer of the protection
afforded to him by the mandatory rules of the law of the country in which he has
his habitual residence...”, for _more description see: Bernd von Hoffmann:
Consumer Contracts and the 1980 Rome EC Convention on the Law
Applicable to Contractual Obligations, Journal of Consumer Policy 15: 365-384,
1992. Kluwer Academic Publishers. Printed in the Netherlands, p.369.
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Art 187/2 "The law of the state chosen by the parties to govern their contractual
rights and duties will be applied, even if the particular issue is one which the
parties could not have resolved by an explicit provision in their agreement directed
to that issue, unless either...(b) application of the law of the chosen state would be
contrary to a fundamental policy of a state which has a materially greater interest
than the chosen state in the determination of the particular issue and which, under
the rule of s 188, would be the state of the applicable law in the absence of an
effective choice of law by the parties.”
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Cass no GIN034309, Cass no GIN034309, Court Of Appea, Fourth Appellate
District Division One State Of California, 17/6/2008, available online:
http://caselaw.lp.findlaw.com/data2 /californiastatecases/D049198.DOC.
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Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws,
op. cit, p.239.


http://caselaw.lp.findlaw.com/data2

Y¥V sl dspeld dungpios gig yidgly! cllgiud] dlos - Jgil Jegdl

(i Loy 1Sy Lae Ellgiucald HLisdl ¢y gilall (D dgla> Sue Elid 3 o)liaeg Addlaf
Adialf @S Adaliof Aduaa ¢y gilal

o 3 dau ylag (SN 5L clag I Akad 1 2412 (3 YGlus pandl 7 ey STg
Asliies Aaslud) o guaid! (2 g UGN 3980 e Fotdall cuomigh ¢93lall oo 3
il gll (193a (S3le a1 9 pTE 50 Bl Asliiay (81 alinl (N9l ¢y galall Hld
B9 &l BMEVQ‘LAM‘J.&B duclall odd of paadl S Lo~ QM!

‘,.J.ut o9 ¢ galalt Gale Tylasel Joas gl puas

é‘ ol Jgull galall Hlas 92 HLasNI A8 o " -@owg 09 25T & 3 Ladets
9 Alal Aago D g2 Agale o PG Bucld lgistg £ 3La Bueld Auliay day
‘J.cu at9a 093l (ytsg ol pdo Bl oy Lasnf (SN (LAl (yit A0 )lie ol pof ulall e
ol Agleo -2y Lagd] 428 ja0 (] J g 9l STy Ellgisinald Baloialf dald)
) (O™ W atwall

Jles] e e de Hlin e LA o (g 1 rod1 1yl ool puts Lo le i 7gg"
Lgao yaluamn (o agalll dfdall aly die can Y alidall ol (g 5Ll ualgd (ualhe
O 1ol o ¥1 15l Jomo A gala) Alucall Jale (0 gudgo Jo~ ) d}w}“ CVES
..\.n.a.“gs.m.mﬂd).!d\ Agla (3 ol 13 Ty99 (S35 A8 &5l Uelgd Luaiae Jlas
LPFETIITN 3193 Ui 8 T pdilen Lo 9% 8 Julalf 39 gt
(9 A gt Al Bl N gl pdd < LIS

ilacdatg Adgul) cildlasdig dls olf (i gall dde <o U Galudl (93 yalf (1o
3 ey cdde 8989 (- Say Lale Longs tlun oof o cllguadf Atas diady sluaall
0953 By 5da o W) cdtall Ao Fudaill g 0 galall (gl B3 B315Y 593 Lle slas)l
(aang Lausls ¢y gatall 3 ro¥l el gall ae slisedf ¢y gilall (4 slad putay Bugie s Adllas pd
llgiuell Aglasdl (4o (Y ol lawd sy Las cduc g gl Lol guall

Agleon acdlo ;S Y1 ¢ galall (Guedal (pamd oy ! 1 oo S92l (1Sang
Agle e ol Bucld plel ¢S5 Lusla (@ (a9 . The most favorable laweligaals
09L8 (o9 Hlasd! ¢y galall Gudad (s _adedll lgaydad e uolall ¢Sy oo dgale
Addas o g A gl A5 Lagal llgiuall Baliall Ael8Y( Jous

st oy )L8 A0dia .3 rlie Lagdl jliie Gaudemet Tallon 3atwiig Foyer Jacques it (V)
NOAGo (Bl o~ 30 el gutl] Bl ¢ 9308 (3 gla lEMMall 33193 IO | Agmllae Jalug
YO o ¢ Gilw

YE\0a (@aludl g 41 (¥)



YYA sl dspeld dungpios gig yidgly! cllgiud] dlos - Jgil Jegdl

9Ll Olalily ey 49 (s il (o ol Ig) A 93 A8 Lo 02 caddeg
Gl (eBUAS Lo Gudaldll ciolg ¢ 93lall Awuidls Caf plo ¥1 Cilad 93 9 Agdaall cilEMall
oy Blazll s T gumke 039Sy o il cblall zubuo 81 ¢ g3lall 48 400 of el
93l Lol YIS olaga o jlo ) il (10 sl (g3l uaiine Jloas]
RS ey 43 o Hdf A8 Loy (po Balall 3 o2 (S 9all 8 lall o o Eligilucell
om0 b aSoly cllgiulf adalo] 989 ol CALA (po oudl 10D dlifioeg U i 102
Aadigie o2 cllgiuall Baliall ZelY) Jous gild (3 5 pa¥ uelgall of @8 o aslesnl
o B (lotay 968 A Al

oy Jadl 1a Of i (g ASIN SIMgwdf gae Jlowe § Sl alides Y9
O9LAN o @3 Jlo (3 968 ( sugll pe dtictilad B Al Ayles (39 AN Cllgiuall
aoniy 89w Al O Y T gl A 2yl 3 ga -l pla 1 B (pe (Gadadl i lgll
Jows 093L8 (3 B pa¥) Ul gall as dudd ylalt uuwons diday 9f Outalucd & 93LaN IAB ( gasae
4 Aglaondl (o 3aY ol (J2La3 llg ligiucal) Baliall Aaldl

cHlelas 3 Aaill e dild o (Baludl dguonll (389 ¢ 59l 142 BalyYf sllacia
OS] i¥dm o33 g ool gllalf gl ol g 9 ARSI B lonctl
Cllgrud! St (pudll of Cagaell s 39 Ly gladg B)lonill oA HlA3 319 ASuldly (ytlelazlf
Aglead cre Hud oSl el 1A b B plediuw 39St cdde Agleadl 00 baues (e
o Lagdl ol ddalf @Sows (S 0 guis gl ¢y g3tall (aag of sl o,:.\.w(i.;.s, Laf
ales

«asl (V)
Lorna E. Gillies: Electronic Commerce and International Private Law, op.cit,
p.149.

sl (Y)
Zheng Sophia Tang: Electronic Consumer Contracts in the Conflict of Laws,
op. cit, p.210, “Furthermore, it is also possible that the parties' chosen law
provides the higher standard of protection for consumers. It is hard to claim that
full application of the law of consumers would be truly compatible with the high
level of protection for consumers, when such a rule deprives consumers of the
protection they may otherwise get under the chosen law”.
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Faye Fangfei Wang: Internet Jurisdiction And Choice Of Law: op. cit., p.103.
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Art 10/5: "The law to which the parties have expressly submitted shall apply to
contractual obligations, provided that it has some connection with the transaction
in question; in the absence thereof, the 