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“ The decisive factor in ascertaining the legal nature of an instrument as a treaty is not its
description - which ... varlesconsiderably but whether it is intended to create legal

rights and obligations between the parties ((Oppenheim,op.cit,pp.899-900)).
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Prior to the 1919 Commission, the Carnegie Endowment for international Peace
established a nongovernmental commission of international personalities to
investigate alleged atrocities committed against civilians and prisoners of war during
the first Balkan War of 1912 and the Second Balkan War of 1913. Carnegie
Endowment for international. Peace, the other Balkan wars: A 1913 Carnegie
endowment inquiry in retrospect with a new introduction and wars. The sever
members appointed to the commission by the Carnegie Endowment were from the

following
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countries: Austria-Hungary (1), Britain (1), France (2), Germany (1), Russia (1), and the
United States (1). At the onset of the second Balkan war, in order to give the western
world a “clear and reliable picture of what was going on in the affected region,” the
Commission investigated the the conflict and the conduct of individuals. Id., at 6.
several fact-finding missions were conducted by the Balkan Commission and
subsequently a substantial report based on the Commission findings was published.
The Balkan commission released its report in July 1914. in August, World War I
begin and the report became relevant to history.

The atrocities reported by the Balkan Commission bear an uncanny resemblance to those
that were reported by the 1992 Yugoslavia Commission of Experts. Compare for an
assessment of the similarities, the Carnegie Endowment for international Peace,
Report of the international commission to inquire into the causes and conduct of the
Balkan wars (1914) reprinted in Balkan wars, supra, to the final report of the
commission of experts U.N. Doc. S/1994/674 (1994) (Hereinafter Annexes to final

Report of Yugoslavia Commission of Experts).

1919 gLu,3 buslze - 227 salb) '
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" article 228 states:

The German Government recognizes the right of the Allied and Associated Powers to
bring before military tribunals persons accused of having committed acts in violation
of the laws and customs of war. Such persons shall, if found guilty, be senteneced to
punishments laid down by law. This provision will apply notwithstanding any
proceedings or prosecution before a tribunal in Germany or in the territory of her
allies. The German Government shall hand over to the Allied and Associated powers,
or to such one of them as shall so request, all persons accused of having committed an
act in violation of the laws and customer of war, who are specified either article 229
states:

Persons guilty of criminal acts against the nationals of one of the Allied and Associated
Powers will be brought before the military tribunals of that Power.

Persons guilty of criminal acts against the nationals of more than one of the Allied and
Associated Powers will be brought before military tribunals composed of members of
the military tribunals of the Powers concerned. In every case the accused will be
entiled to name his own counser. Id., arts 228 and 229, at 137.

az] Bl *

[ ] 1919 Commission report, supra not 9, at 95
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James F. Willis, prologue to Nuremberg: the politics and Diplomacy of
Punishing war Criminals of the first World war 86 (1982).

Sources conflict as to the number of alleged war criminals listed for prosecution.
See Telford Taylor, the Anatomy of the Nuremberg Trials 17 (1992) (stating
that the Allies presented a list of 845 individuals, including political and
military figures); M. Cherif Bbassiouni, Crimes Against Humanity in
international criminal law 200 (1992) hereinafter Crimes Against humanity
(stating that the Allies submitted a list of 895 named war criminals); remigiusz
Cherif Bassiouni ed., 2d rev. forthcoming 1999) hereinafter Bassiouni, ICL)
Stating that 901 names appeared on the list.

Crimes Against Humanity, supra note 12, at 160. see Generally. E.g., Eugene
Aroneanu, le crime contre ’humanite (1961); Pieter Drost, the Crime of stat (2
vols. 1959); Egon schwelb, crimes against humanity, 1946 Brit. Y.B. Intl L 178.

Convention Respecting the Laws an customer of war on land, Oct. 18, 1907,
preamble, 36 stat. 2277, T.S. No 539, 3 Martens Nouceau Recueil (ser, 3) 461,
reprinted in 2 AM. J. Intel L. 90 (1908) Supp, 1 Friedman 308, I bevans 631, 632
(hereinafter 1907 Hague Convention). See also conferences: Translation of
Official Texts — The conference of 1899 548 (1920). For a commentary on the
Martens claus, see Paolo Benvenuti, la Clausola Mariens e la Tradizione Classica
del Diritoo Naturale nella codificazione del Diritto dei confetti Armati, Scritti
Degli Allievi in memoria di Giuseppe Barile 173 (1993). Similar renditions of
the martens Clause, named after fyodor martens, the Russian diplomat and
jurist who drafted the clause, appear in each of the 1949 art 63 (4), 75 U.N.T.S.
31, 68, 6 U.S.T. 3114, 3152; Geneva Convention for the Amelioration of the
Condition of the Wounded, sick and shipwrecked Members of Armed Forces at
Sea, Aug. 12,
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1949, art. 142(4), 75 U.N.T.S. 135, 242, 6 U.S.T. 3316, 3424; Protocol I
Aditional to the Geneva Conventions of Aug. 12, 1949, and Relating to
the Protection of Victims of international Amed Confilicts, opened
for sinature, Dec. 12, 1977, U.N. Doc. A/32/144 Amex I, reprinted in
16 I.L.M. 1931, Schindler/Toman 551.

:)Ié}il

Through diplomatic channels, the Allied requested that the Netherlands “make the Kaiser

available for trial,” but the Netherlands reportedly denied that request, allegedly
speculating that it was made as a political formality and that the Allies would not
exert effort secure his surrender. Telford Taylor, The Anatomy of the Nurembereg
Trials 16 (1992). The legal grounds for denying the request wer4e that the “offense
charged against the Kaiiser was unknown to Dutch law, was not request were that the
“offense charged against the Kaiser was unknown to Dutch law, was not mentioned in
any treaties to which Holland was a party, and appeared to be aof a political rather
than a criminal character. “Id. See also Quincy Wright, The Legality ofof the Kaiser,
13 AM. Pol. Sci. Rev. 121 (1919). The Netheralnds discouraged formal extradition
requests because extradition treaties applied only to cases in which a criminal act
occurred. The Netherlands viewed the charge against the Kaiser as a “Political
offence” because a Head of State’s decision to go to war is within the prerogative of
national sovereignty and, therefore, not a crime under dutch law. See James W.
Garner, Punishment of Offenders Against the Laws and Customers of War, 14 AM. J.
Int’l 1 70, 91 (1920); Willis, Supra note 11, at 66. for a discussion of the political

offense exception to extradition, see M. Cherif Bassiouni,
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International Extradition: United States Law and Practice ch. BVIII (3rd ed. 1996);
Christine van den wyngaert, the political offense exception to extradition: The delicate
Problem of Balancing the rights of the individual and the international public order
(1980).

' The Allies, however, mainained that even though they allowed the Germans to conduct

the trials before a German court, they reserved the right to set aside the German
judgments and carry out the provisions of article 228 of the Treaty of Versailles. That
did not occur, however. Id. At 26. see also Willis, supra note 11, at 142.

> The Inter-Allied Declaration, Jan. 13, 1942, reprinted in Punishment for war Crimes:
the inter Allied Declaration signed at st. James Palace, London, On 13 January 1942,
and Relative Documents (Inter-Allied information Committee, London, undated). See
also United Nations War Crimes Commission, History of the United Nations War
Crimes Commission and the Development of the laws of War 89-92 (1948)

(hereinafter UNWCC).
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' The UNWCC was limited to investigating war crimes only. Thus, even though some of

its members desired to investigate the allegations of atrocities commited against the
Jews, they could not because such acts constituted “crimes against humanity” and not

war crimes. Tusa & Tusa, supra note 34, at 22.
2

UNWCC, supera note 32; Tusa & Tusa, supra - note 34, at 22.
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The ()Nuremburg) Tribunal... shall have the power to try and Punish persons whbo..

committed any of the following crimes.. for which there shall be individual

responsibility:

a)

b)

<)

Crimes against the peace: Namely, planning preparation initation or waging of
war of aggression, or a war in violation of international treaties, agreements or
assurances or participation in a common plan or conspiracy for the
accoplishment of any of the foregoing.

War Crimes: Namely, violations of the laws or customs of war. Such violations
shall in clued, but not be limited to, murder, ill-treatment, or deportation to
slave labor or for any other purpose of civilian population of or in occupied
territory, murder or ill-treatment of prisoners of war or persons on the seas,
killing of hostages, plunder of public or private property, wanton destruction of
cities, towns or village, or devastation not justified by military necessity.

Crimes against humanity: namely, murder, extermination enslavement,
deportation, and other inhumane acts committed against any civilian
population, before or during the war, or persecutions on political, racial or
religious grounds in execution of or in connection with any crime within the
jurisdiction of the Tribunal, whether or not in violation of the domestic law of

the country where perpetrated.
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* Lassa Oppenhiem, international Law 564-65 (1" ed. 1906). The British manual of
military law, No. 443 (1914) relied upon oppenheim in its formulation oppenheim’s
recongnition of the defense remained in the first five editions p to 1940, when it
changed to become the basis for the IMTs article 8 which denied the defense. U.S.
Dep’t of the Army, field manual 27-10 (1940) reflected the same position in 345 (1).
On November 15, 1944, a revision of 345 (1) limited, but retained, a qualified defense.
But see U. 8 Dep=T of the army, field manual 27-10. the law of land warfare (1956).
For a historical evolution of the question, see leslie C. Green, Superior orders and
command responsibility, 1989 Can. Y.B. Int’s 1. 167; Major William H. parks,
Command responsibility for war crimes, 62 Mil L. Rev. 1 (1973).
syl ?
* See generally Nico Keuzer, Military Obedience (1978); Leslie C. Green Superior Orders
in national and international law (1976); Yoram Distein, the Defence of Obedience to
superior orders’ in international law (1965); Ekkehart Muller-Rappard, L=Ordre s
Militaire et la R P S (1965).
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* August Von Knierem, The Nuremberg Trials (1959); Hans Ehard, the Nuremberg Trial
against the major war criminals and international law, 43 Am. J. Int’l 223 (1949); A.
Frederick Mignone, after Nuremberg, Tokyo, 25 Tex. L. Rev. 475 (1947); Gordon
Ireland, Ex Post Facto from Rome to Tokyo, 21 Temp. L.Q. 27 (1974); many of the
concerns raised by the authors cite above are also present in the following: Georg
Schwarzenberger, the Judgment of Nuremberg, 21 Tul. L. Rev. 329 (1974): Hans
Kelsen, Will the Judgment in the Nuremberg Trial consitute a Precedent in
international Law, 1 Int’l L.Q. 153 (1947); Gordon W. Forbes, some Legal aspects of
the Nurmberg Trial, 24 Can. B. Rev. 584(1946); A.L. Goodhard, the legality of the
nurmberg trials, 58 Jurid. Rev. 1 (1946). For the views of four defense counsels at the
IMT, see Herbert Kraus, the Nuremberg Trials of the Major War Criminals:
Reflections after seventeen Years, 13 Depaul. L. Rev 233 (1964) (Chif Counsel for
Schacht); Carl Haensel, the Nuremberg Trials Revistied, 13 Depaul L. Rev 248 (1964)
(Chief Counsel for the S.S. and S.D.); Otto Kranzbuhler, Nuremberg Eighteen Years
Afterwards, 14 Depaul L. Rev. 333 (1965) (Chief Counsel for Donitz); Otto
Pannenbecker, the Nuremberg war crimes trial, 14 Depaul L. Rev. 348 (1965) (Chief
Counsel for frick). For two other authors who address the question of Allied
violations, see James Basque, other losses: the shocking truth behind the mass deaths
of disarmed german soldiers and civilians under general eisenhower’s command
(1991) and Alfred M. de Zayas, the Wehrmacht war crimes bureau; 1939-1945 (1989).
In the latter book, the author reveals that the german army established a bureau to
record war crimes committed by the Allies against German military personnel. These

apparently uncontroverted violations were never pursued by the Allies. For a
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contemporary critical evaluation, see David Irving, Nuremberg: The last Battle (1996).

sl ol Jgor Byt
Doaglas Macarthur, Reminiscences 292 - (1964).

N
* Estblishment of an international Military Tribunal for the far east, Jan. 19, 1946,
T.I.A.S. No. 1589, at 2, 4 Bevans 29 (hereinafter InTFE proclamation). On the same
day general MacArthur issued his proclamation, the Charter for the IMTFE was
adopted. Pursuant to a policy decisionby the FEC, the Charter was later amended by
Generals order No. 20, issued by MacArthur,. See charter for the international
military tribunal for the far east, approved Apr. 26, 1946, T.I.A.S No. 1589, at 11, 4
Bevans 27 (hereinafter IMTFE amended Charter). The IMTFE consisted of eleven

members. Nine were representatives from countries which
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had signed Jaapan’s surrender agreement: Australia, Canda, China, France, the
Netherlands, New Zealand, the Soviet Union, the United Kigdom, and the United
States. See instrument of surrender by Japan, sept. 2, 1945, 59 Stat. 1733, 1735, 3
Bevans 1251, 1252. India and the Philippines were subsequently added as members
due to their status as members of the FEC. See IMTFE amended charter, supra. The
arraignment of the 28 defendants ofn counts was on May 3, 1946, and the judgment
was redered on November 11, 1948, two years after the IMT’s. the charges were for
“crimes against peace” and “war crimes,” not for “crimes against humanity” and no
organization was charged. At the IMT, by contrast, the SS and SA were charged with,
and found to be, criminal organization was charged, at the IMT, by contrast, the SS
and SA were charged with, and found to be, criminal organization. See apple man,
supra note 44, at 238.

For a complete historical record of the IMTFE, see generally the Tokyo War Crimes Trial:
the complete Transscripts of the proceedings of the international. Military. Tribunal
for the far east in Twenty-two volumes (R. John Prichard & Sonia Magbanua Zaide
eds., 1981); The Tokyo war crimes Trial: The comprehensive index and guide to the
proceedings of the international military tribunal for the far east in five volumes (R.
John Pritchard & Sonia Magbanua Zaide eds., 1981; Yuk Tanara, Hidden Horrors:
Japanese War Crimes in world War II (1996).
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® A.C. Brockman, The other Nuremberg, the Untold story of the Tokyo war
crimes trial (1987); the Tokyo war crimes trial. (C. Hosoya et. Al. eds., 1986);
Philip R. Piccigallo, The Japanese on trial: Allied War crimes operation in the
east 1945-1951 (1979); Baruro Bhiroyama, war criminal: the life and Death of
Hirota Roki (1977); Richard H. Minear, Victor=s Vengence: The Tokyo war
crimes Trial (1971).

® Indeed, Class A war criminals convicted by the IMTFE became of the Cabinet,
and one became Prime Minister:

Shigemitsu Mamoru, a career diplomat, who was forign minister in Tojo Mideli’s
wartime cabinet and who signed on behalf of Japan the instrument of surrender
on September 2, 1945 on board the USS Missouri, was sentenced by the IMTFE
to seven years imprisonment. He was released on parole 21 November 1950, and
in November 1951 he was given clemency. Shigemitsu became Foreign Minister
in December 1954, During his two years as minister, he was instrumental in
obtaining the Allies’ clemency and ultimately, in 1957, the Japanese held in
captivity. On 7 April 1957, the Japaneses Government announced that with the
concurrence of a majority of the allied powers represented on the IMTFE, all
major Japanese war criminals were granted clemency and unconditionally
released forthwith. Kishi Nobusake, another Class A criminal suspect, was tried
and convicted in further proceedings after the first Tokyo Trial, but later
became Prime Minister in January 1956 and served until July 1960. he also held
the portfolio of the Ministry of Foreign Affairs for some time in 1956.

Letter from Dr. R. John Pritchard to the author (Jan. 30, 1996) (on file with the

author).

84

www.sajplus.com



LSt sy § dolod) Oyl 63l (s - gaitlly dolsdl olpsdl dizd

HaﬁeL‘U‘Jl”
1993 alsd 780 03y 3aY) (udemo J1)3 g BLicd

780 03, 51,8l 21992 ple 355ST (e pualud] & Yl pulzms yol
Ol ge DY gazy Gadoadly Lol shysdl dusd slish oWl
b Gl Sl 3l (6,591 CBLenYl 5 Cigie Oluslel dagus]

L) LMt s & LI Olelpall pas Loud

LU Vs Slaglel) gas pwlal e Lyalge diselll &by
Lyl LelilSe) sgus & dlusyl Joudl Gold)l OlSlgnl dalsl
& oSl plall eutl ] oI5 Olaglabl gubud (o CiSE J=dlls

}1994 ol

R. John Pritchard, the Gift of Clemency following British War Grimes Trials in
the far east. 1946-1974, 7 Crim. L.F. 15, 18 (1996).

godobl Jso Sl @
Supra note 129 M. Cherif Bassiouni, Sexual violence: An invisible Wapon of
War in the Former Yugoslavia (Occasional Paper #1, 1996, international human
rights law institute, Depaul University); and M. Cherif Bassiouni, the
Commission of Experts Estblished pursuant to secrity council Resolution 780:
Investigating violations of international Humanitarian law in the former
Yugoslavia, 7-11 (Occasional paper #2, 1996, international human rights law
institute, Depaul University). With respect to the conflicting approaches to
peace and justice, see Payam Akhavan, the Yugoslav Tribunal At Crossroads: the
Dayton Peace Agreement and Beyond, 18 HUM. RTS. Q. 259 (1996). C.F.

Anonymous, Human rights in peace negotiations, id. At 249.
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this article, which appeared under the authorship of “anonymous,”
probably a member of the vance-owen staff, argues that these peace

efforts were not in contradication with the pursuit of justice.

® Commission of experts on former Yugoslavia, surpa not 127, para. 2. the
Secretary-general appointed five members to the commission of Experts on
October 25, 1992: Professor Frits Kalshoven (Netherlands) as Chairman;
Professor M. Cheriff Bassiouni (Egypt); Commander William J. Fenric
(Canada): Judge Keba M’Baye (Senegal); and Professor Torkel Opshl (Norway).
Professor Kalshoven resigned from the commission of Experts due to medical
reasons in August 1993 and Professor Opsahl, who was the Acting Achairman in
July-August, passed away in September. As a result, on October 19, 1993, the
Secretary-General appointedProfessor Bassiouni as Chairman and Professor
Chritine Cleiren (Netherlands) and Judge Hanne Sohpie Greve (Norway) as new
member.
Even through he is a naturalized U.S. citizen, Professor Bassiouni, a native born
Egyptian, was listed as being from Egypt, because it was felt that no
representative of the Permanent Members of the Secruity Council should be on

the Commission of Experts.

® S.C Res. 780 U.N. Doc. S/RES/780 (1992) (hereinafter Commission of Experts
on former Yugoslavia). Note that there is an uncanny resemblance between the
problems facing the commission of experts and those of the UNWCC. See supra
pp- 22-23.
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