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(1) The preamble to the constitutions of Albania and Bahrain is called
“Foreword.” The preamble to the Constitution of Japan is called
“Preface.”

(2) The Charter of the United Nations, for example, has a formal
preamble and a substantive preamble; the latter appears in chapter I
of the Charter. See Hans Kelsen, The Preamble of the Charter-a
Critical Analysis, 8(2) J. Pol. 134 (1946).

(3) Another form of a preamble may be a declaration of independence,
which, although not formally part of a constitution, may have some
of the substantive elements of a preamble. Unless otherwise
mentioned, the article does not discuss the declaration of
independence as a form of a substantive preamble.
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Constitation defined here as a group of binding fundamental
principles characterizing a state or society on a permanent basis.
Therefore, a constitution could be either a formal document or
substantive legal norms a society refers to as a binding
constitution. See, e.g., A.V. Dicey, Introduction to the Study of the
Law of the Constitution 22 (8th ed., 1915).

States that have a preamble to their constitution are Andorra,
Albania, Argentina, Australia, Bosnia-Herzegovina, Brazil,
Bulgaria, Canada, Croatia, the Czech Republic, Estonia, France,
Germany, Greece, Hong Kong, Hungary, India, Ireland, Japan,
Lithuania, Macedonia, Montenegro, New Zealand, Paraguay,
Poland, Portugal, Philippines, Russia, South Africa, Spain, Serbia,
Slovakia, Slovenia, Switzerland, Turkey, Ukraine, and the United
States. All the preambles’ phrasings were taken from the
International Constitutional Law ‘Project Information, available at
http://www servat.unibe.ch/icl/, -

States that do not have a formal preamble to their constitutions are
Austria, Belgium, Cyprus, Denmark, Finland, Italy, Latvia,
Luxembourg, the Netherlands, Norway, Romania, Singapore, and
Sweden.

(4) This is the case of Denmark (arts. 1-4), Italy (arts. 1-3), Norway

(art. 1), Romania (art. I), and Sweden (arts. 1-2). Therefore, it
emerges that only eight of the surveyed states (16 percent) do not
have a preamble to their constitution, either in a formal or 2
substantive sense.
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(1) This is the case in Albania, Estonia, France, Japan, India, Ireland,
the Philippines, South Africa, the United States, and the Czech
Republic (in the latter, the reference is to the “citizens”-“We, the
citizens of the Czech Republic”). In Russia, the reference is to
“We, the multinational people of the Russian federation.”

(2) It is not surprising that some preambles refer to the citizens of all
national origins. See, e.g.,, the preamble to the Constitution of
Bosnia-Herzegovina (“Bosnians, Croats and Serbs, as constituent
peoples [along with others], and citizens of Bosnia and
Herzegovina™), Poland (“We, the Polish Nation-all citizens of the
Republic”), Slovakia (“the Slovak nation ... that is, we, citizens of
all Slovak republic”), and Ukraine (“The Verkhovna Rada of
Ukraine, on behalf of the Ukrainian people-citizens of Ukraine of
all nationalities™).
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(1) See the preamble to the Constitution of Australia (“The people of
New South Wales, Victoria, South Australia, Queensland, and
Tasmania...have agreed to unite in one indissoluble Federal
Commonwealth™), and Switzerland (“We, the Swiss People and the
Cantons”; emphasis is in original).

"

https://www.facebook.com/fayoumlaw2020



i 5 gl o - sl dadla (3l A6

iy Sl

Historical Narratives

SV 5l 12,1 ) e ale «gladdl cilaia e dydadl (6 sl

ST G oy o Koome Lanal 5l ads S cntl ST
Awe =) R L b asadll sds JS85 5 ol Sl Y1 wlly ;40
Lol b oS L 6 ol L 5,8 isle ¢ e il sdin v
D 55nd Radin g o e JEM fow Jo ol a2 5l 3] e sl 5l
oy A UL G L T g nd OO0 o L 3T o e
Sl e A Ul o o il 0l 2 Y50 3 " " g5

oo i b de VAR T Y 1A G55 0 5 oLl Uiy 3T o g s R s (1)

e e o ST 355 4 oY 0 L5 (I BB L B af el 3 g n

e‘_-,sJu,u{.L;,L},Tic,.lfuaum,?r,:;a,sujgz,_}udu‘f:L;,_.i

55 8 prelh e O demy e JSI g 13, BTG o 0 o

Loy pgoredd LM 0 5Ll i gy 5 gl 1 6y ooy Cuoiindl it S oy i el

ENIE RV

Lol VLM 0ol oo Bl e oen past el AU LBl e
Ll OLSYY G i

et B0 ) L S 3 am  ymiha g bl ey e a3 N sy
5Ll 05 o bl ) oo 0 G102 s

¢l JS 3 &SI Bl s 2y byl JS sl Lo i (e @

U pa lpos gy oI L Jof OF Lo 33506 5 b0 s ot by 31 i Do oy 8
EAPRVE V[T S WRERE
Ml Bl

1£

https://www.facebook.com/fayoumlaw2020



i 5 gl o - sl dadla (3l A6

ol J gl a5t OF 15508 el szl Lo ey
ol e Lo dor s ciatl] =JAW2‘£LS."}\:J\ G b,
5l Ladle SI5p o omall om0l o s (mall eyt Jf 35L8 1
S Sheo Wy izl p ygin n Guuts gi Jo 850 )yl Lm0 S 2
25 51U i pgack] s 3s Lr 1530 A 15210

NIESE PRI PRy KA PYVE BV JUR) POg N | PV P PY9E B
RO L Y- WAV ICHVRE PR = W 91 PRI WK W)
VAV 5 ymn) g pall ) ol Doda 325 15 ¢ gl 35 5 SSERWY) J
Jo Sl s ot paler a1 0T o il s path o (A
KTV PP NI NN 1 SREYE XU {03 | S
bl ailaes Yoy Lb ooy s (6,5 G contl La alir 1y
D) sl Lol e L s 3 8,0 850 S 33 b ol Jonl
ol ) oot 0 ot o b o 0 M o g1 32
Jladtla, s ¢ inadly o) Lactie Glual 1 yoee i L1 LT
S Ll L aandl 3l Lo e i gl 3Ly o shall
et ol LS1 A2V 43

10

https://www.facebook.com/fayoumlaw2020



i 5 gl o - sl dadla (3l A6

S ittty
Lt B Y|

Supreme Groals

S SRS PR UN, T RAUENS PPN [P P VR JE5 PR T PSS
o8 a3 e Llle Sl Yl odn 0,85 05 e Jf mazald s
Dpslass) Bl 0,555 55 60l Gy p Sty ol M <l
¢t G el slasil Ui i 5 518 Lslual (el ) 5] i Joe
4LV gl 3 5UEV Lo Dilond] f2a (52T Glaal ]

el by Bt Jn 53 2 Blal 0,55 of 4] GluaYioda |2,
G santl i 5,51 o Sy St n 3y Daals
R e PRRSIC A PE PIEN S V-JES 3 B R IS W PR OFY
O gl Wi 085 oy ¢y g all S 3 0l oy OF 3 L
o e e (S il

SEWIBIL ol 1489 el poluall GUNIE )yl Laie OF UL Lo Lo o2l3 0 (1)
SR FTISTRYCR PER) APV P P SOV PR S py AV TER RO U CCeh
u_ac;gguwlwulrum‘(xulgfuw.@ Ol 30m o a a3 yodins
2y Tk Tmg 20 By anef (Ko Wl O a1
(2) Preambles that explicitly set a socialist agenda appear in
Bulgaria, China, Cuga, India, Laos, Ukraine, and Vietnam. An

example of a greamble declaring a quasi-capitalistic character
appears in the Constitution of Bosnia-Herzegovina.
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(1) See, res}piectlvely, the preambles to the constitutions of Brazil,
Bosuia-Herzegovina, and Armenia.
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(1) See also the preamble to the Constitution of South Africa (“May
od protect our people...God bless South Africa”), Germany
%“Conscious of their responsibility before God and men”), and
Argentina (“Invoking the protection of God, source of all reason
and justice™). Ap inferesting wording style appears in the Polish
Constitution (“Both those who believe in God as the source: of
truth, Biustice, good and beauty, as well as those not sharing such
faith but respecting those universal values as arising from other
sources’). . .

(2) The Greek preamble states: “In the name of the Holy and
Consubstantial and Indivisible Trinity, the Fifth Constitutional

© Assembly of Greece votes.”

(3) The Trish preamble also notes: “We, the Beople of Ireland, humbly
acknowledging all our obligations to our Divine Lord, Jesus Christ,
‘Who sustained our fathers through centuries of trial,”

(4) See the preamble to the Constitution of Turkey and India,
Interestingly, all states’ constitutions in the United States include,
or included in the past, an explicit reference to God. See 50 out of
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50 States Recognize God’'s Role, available at http:/dubyanell.
blogspot.com/2004/04/this-just-in-50-out-of-50-states.html.
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(1) George Winterton, ‘A New Constitutional Preamble’ (1997) 8 PLR
186. See also the debate about whether a preamble ‘walks before
the Constitution’ in: Kesavananda Bharati v State of Kerala (1973)
4 SCC 225, [545] (Shelat and Grover JJ) and [1524] (Khanna I)

(2) "to explain and recite certain facts which are necessary to be
explained and recited, before the [provisions] contained in an Act
of Parliament can be understood’, J Quick and R Garran, The
Annotated Constitution of the Australian Commonwealth (Legal
Books, Sydney 1995 (1901 reprint), p 284; Lord Thring, Practical
Legislation: The Composition and Language of Acts of Parliament
and Business Documents (Little, Brown & Co, Boston, 2nd ed,
1902) p 92. See also: S G G Edgar, Craies on Statute Law (Sweet
& Maxwell, London, 7th ed, 1971) p 199.
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(1) See also the history of the governance of Norfolk Island, the Cocos

Islands and Christmas Island, set out in the preambles to the
Norfolk Island Act 1979 (Cth), the Cocos (Keeling) Islands Act
1955 (Cth) and the Christmas Island Act 1958 (Cth).

(2) See, for example the preambles of: Financial Agreement Validation

Act 1929 (Cth); Canberra Water Supply (Googong Dam) Act 1974
(Cth) and Sewerage Agreements Act 1974 (Cth), all of which refer
to inter-governmental agreements within Australia. See also the
preambles of: Privacy Act 1988 (Cth), the Antarctic Treaty
(Environment Proteztion) Act 1980 (Cth), the Historic Shipwrecks
Act 1976 (Cth) and the World Health Organization Act 1947 (Cth)
regarding the implementation of international agreements, treaties
or recommendations.

(3) See, eg, the preamble to the Aboriginal Affairs (Arrangements with

the States) Act 1973 (Cth), which refers to consultation with the
States.
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(1) "a description of the processes of consultation can add legitimacy to
the legislation and affirm to the relevant parties the important role
that they played in the legislation’, giving them ‘a sense of
ownership and participation in the legislative process’, Kent Roach,
‘The Uses and Audiences of Preambles in Legislation’ (2001) 47
MeGill Law Journal 129, 145.

(2) "key to open the minds of the makers of the Act and the mischiefs
which they intended to redress”, Stowel v Lord Zouch (1816) 1
Plowden 352, 369; 75 ER 536, 560. See also: J Quick and R
Garran, The Annotated Constitution of the Australian
Commonwealth (Legal Books, Sydney 1995 (1901 reprint), p 284.

(3) See, for example, the preambles to the Builders Labourers’
Federation (Cangellation of Registration) Act 1986 (Cth); the

Jurisdiction of Courts (Cross-Vesting) Act 1987 (Cth); and the
Agricultural and Veterinary Chemicals Act 1994 (Cth).

() See, eg, the preamble to the Supported Accommodation Assistance
Act 1994 (Cth) which expresses Parliament’s intention as to how
the Minister and Government should act.
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(1) See, eg, the preamble to the Housing Assistance Act 1996 (Cth)
which contains a detailed list of Parliament’s various intentions in
enacting the Act and the factors it had taken into account.

(2) See, eg: the preamble to Sydney Harbour Federation Trust Act
2001 (Cth) which states that the Trust ‘will transfer suitable land’
to New South Wales; and the preamble to the Crimes At Sea Act
2000 (Cth).

(3) See, eg, the preamble to the Australian Citizenship Act 2007 (Cth)
which is intended to educate immigrants about the effect of
citizenship.

(4) Plato, The Laws, (trans Trevor J Saunders, Penguin Books, 1970)
p. 185.

/5) See Orgad on the educational role of a short preamble written in
accessible language: Liav Orgad, ‘The Preamble in Constitutional
Interpretation’ (2010) 8(4) International Journal of Constitutional
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Law 714, 722, Note Roach’s criticism that preambles usually fail
in their educational task because the language used is often archaic
(eg commencing with the word “Whereas”) and is not accessible to
ordinary people: Kent Roach, ‘The Uses and Audiences of
Preambles in Legislation’ (2001) 47 McGill Law Journal 129, 141.
See also Poplawska’s complaint that the Polish Preamble showed
that ‘devotion to traditional, pompons and sometimes not
sufficiently clear language prevailed over care for clarity of the
language of the law’: Ewa Poplawska, ‘Preamble to the
Constitution as an Expression of the New Axiology of the
Republic of Poland’ (2011) 52(1) Acta Juridica Hungarica 40, 41,

(1) For this and other Canadian examples, see: Kent Roach, ‘The Uses
and Audiences of Preambles in Legislation’ (2001) 47 McGill Law
Journal 129, 142.
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(1) "strengthen the unique and enduring friendship’ between the two
countties and promote ‘productivity, employment, financial
stability and the improvement of living standards®, anada-United
States Free Trade Agreement Implementation Act 1996 (Canada).
See: Kent Roach, ‘The Uses and Audiences of Preambles in
Legislation’ (2001) 47 McGill Law Journal 129, 148.

(2) See, eg, the preamble to the Native Title Act 1993 (Cth).

(3) Examples first arose in the 1990s, when the courts struck down
laws because they did not adequately protect the rights of the
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accused while the Parliament was more concerned with protecting
the rights of victims. See: Kent Roach, ‘“The Uses and Audiences
of Preambles in Legislation’ (2001) 47 McGill Law Journal 129,
138.

(1) "‘[s]ometimes a preamble is inserted for political reasons when the
object of an Act is popular and admits of being stated in a telling
sentence or sentences', Lord Thring, Practical Legislation: The

Composition and Language of Acts of Parliament and Business
Documents (Little, Brown & Co, Boston, 2nd ed, 1902) p 93.
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(1) In some cases the preambles conflicted with the substance of the
legislation and appeared to be intended to undermine the
legislation: Micheal Silagi, ‘The Preamble of the German
Grundgesetz — Constitntional Status and Importance of Preambles
in German Law’, (2011) 52(1) Acta Juridica Hungarica 54, 55.

(2) Kent Roach, ‘The Uses and Audiences of Preambles in Legislation’
(2001) 47 McGill Law Journal 129, 150.

(3) See, eg, the preamble to the Wet Tropics of Queensland World
Heritage Area Conservation Act 1994 (Cth).
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(1) "The optimist would defend this use of preambles as an attempt to
respect differences among the population even when one group’s
interests are not really being addressed in the legislation. The
pessimist would argue that acknowledgement of a group in a
preamble that is not supported in the text of legislation is a recipe
for disappointment and cynicism.", Kent Roach, ‘The Uses and
Audiences of Preambles in Legislation’ (2001) 47 McGill Law
Journal 129, 149,
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(1) Gregory Craven, Secession: The Ultimate States Right (MUP,
1986) pp 85-8. See also: Bowtell v Goldsborough, Mort & Co Ltd
(1905) 3 CLR 444, 451; S G G Edgar, Craies on Statute Law
(Sweet & Maxwell, London, 7th ed, 1971) pp 201-2: ‘if the
meaning of the enactment is clear and unequivocal without the
preamble, the preamble can have no effect whatever’; and Re Tan
Boon Liat (1976) 2 Malayan Law Journal 83, 85 (Abdoolcader J):
“Where the enacting part is explicit and unambiguous the preamble
cannot be resorted to, to control, qualify or restrict it.”

(2) "if the words of the section are plain and unambiguous their
meaning cannot be cut down by reference to the preamble’,
Wacando v Commonwealth (1981) 148 CLR 1, 15-16 (Gibbs CI).
See also: Salkeld v Johnson (1848) 2 Exch 256; 154 ER 487, 499,
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where it was statsd by Pollock CB that while the preamble is
undoubtedly part of the Act and may be used to explain it, ‘it
cannot control the enacting part, which may, and often does, go
beyond the preamble’; and Powell v Kempton Park Racecourse Co
[1899] AC 143, 157 where the Earl of Halsbury stated that ‘if an
enactment is itself clear and unambiguous, no preamble can qualify
or cut down the enactment’.

(1) Powell v The Kempton Park Racecourse Co Ltd [1899] AC 143,
185 (Lord Davey); Re Tan Boon Liat (1976) 2 Malayan Law
Journal 83, 85 (Abdoolcader J); S G G Edgar, Craies on Statute
Law (Sweet & Maxwell, London, 7th ed, 1971) p 202.

(2) This is sometimes made explicit in statute. See, eg, Interpretation
Act 1984 (WA), s 31(1) which provides: ‘The preamble to a
written law forms part of the written law and shall be construed as
a part thereof intended to assist in explaining its purport and
object’. Similar provisions exist in Canada and New Zealand.

(3) " The preamble forms part of the ‘whole’ and should therefore be
consulted as a guide to the ‘purpose’ of the statute®, Wacando v
Commonwealth (1981) 148 CLR 1, 23 (Mason J); M Handler, B
Leiter and C Handler, ‘A Reconsideration of the Relevance and
Materiality of the Preamble in Constitutional Interpretation” (1990)
12 Cardozo Law Review 117, 128; Anne Winckel, ‘The
Contextual Role of a Preamble in Statutory Interpretation’ (1999)
23 MULR 184, 189; and Elmer A Driedger, Construction of
Statutes, (Butterworths, Toronto, 2nd ed, 1983) p 146.
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(1) " 1t has been said that where the enacting part of a statute is clear
and unambiguous it cannot be cut down by the preamble. But this
does not mean that a court cannot obtain assistance from the
preamble in ascertaining the meaning of an operative provision.
The particular section must be seen in its context; the statute must
be read as a whole and recourse to the preamble may throw light
on the statutory purpose and object”, Wacando v The
Commonwealth (1981) 148 CLR 1, 23 (Mason J).

(2) See the detailed argument put by Winckel on this point: Anne
Winckel, ‘The Contextual Role of a Preamble in Statutory
Interpretation’ (1999) 23 MULR 184, 187-51.

(3) Kent Roach, “The Uses and Audiences of Preambles in Legislation’
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(2001) 47 McGill Law Journal 129, 153.

(1) For example, in the 1990s there was an attempt to include a s
15AAA in the Acts Interpretation Act 1901 (Cth), stating that
where a provision would have both an invalid application and at
least one valid application, it is the Parliament’s intention that the
provision is not to have the invalid application but to have every
valid application. This proposal was dropped after comments by
judges in oral argument before the High Court that it may take the
role of the Parliament too far in instructing judges on the exercise
of the judicial power. See: A Blackshield and G Williams,
Australian Constitutional Law and Theory (Federation Press, 5th
ed, 2010) p 580.

(2) "usually states, or professes to state, the general object and meaning
of the Legislature in passing the measure. Hence it may be
legitimately consulted for the purpose of solving an ambiguity or
fixing the connotation of words which may possibly have more
than one meaning or determining the scope or limiting the effect of
the Act, whenever the enacting parts are, in any of these respects,
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open to doubt. But the preamble cannot either restrict or extend the
legislative words, when the language is plain and not open to
doubt, either as to its meaning or its scope.’, Quick and R Garran,
The Annotated Constitution of the Australian Commonwealth
(1901, Legal Books reprint 1995) p 284. See also: Wacando v The
Commonwealth (1981) 148 CLR 1, 15-16 (Gibbs CJ), and
Constitutional Commission, Final Report of the Constitutional
Commission (AGPS, 1988) Vol 1, pp 102-3.
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(1) Arvind P Datar, Datar on Constitution of India (Wadhwa & Co,
New Delhi, 1st ed, 2001) p 2; Lome Sossin, “The “Supremacy of
God”, Human Dignity and the Charter of Rights and Freedoms’
(2003) 52 UNBLJ 227, 230; and J W Penney and R J Danay, ‘The
Embarrassing Preamble? Undetstanding the “Supremacy of God”
and the Charter’ (2006) 39 UBCL Rev 287, 296.

(2) T Williams, ‘The Republican Preamble: Back to the Drawing
Board? (1999) 10 PLR 69. Williams, at 70-1, attributed four
potential roles to a constitutional preamble: (1) an historical record;
(2) nommative statements about the nature of the polity; (3)
aspirational staterents; and (4) inspirational statements.
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(1) "preamble should recite statements of fact — euphonic, useful and
uniting statements of fact', Report of the Constitutional
Convention, (CanPrint Corumunications, 1998), Vol 4, Transcript
of Proceedings, pp 472-3.
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(1) Sir Harry Gibbs, ‘A Preamble: The Issues’ Upholding the
Constitution ~ Proceedings of the Samuel Griffith Society (1999,
Vol 11), 88.

(2) 'The first is to state what is the purpose of the Constitution. Our
Constitution was adopted by the people before the enactment at
Westminster, so it ought to say that it is based upon popular
sovereignty, which is a fact and which the High Court and many
others have recognised. If we do change to a republic, it ought to
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say that. The second is a statement of who we are. That ought to
indicate the people who constitute the Australian community,
inchiding the indigenous people and, if one wishes to state it, the
fact we are a multicultural or diverse nation.... The third and most
important, in this context, is how we would wish others to see us
and how we sce ourselves. Here, T think values that unite us and
help to give a picture at the beginning of our national constituting
document are appropriate.’, Report of the Constitutional
Convention, (CanPrint Communications, 1998), Vol 4, Transcript
of Proceedings, pp 520-1; and G Winterton, ‘The 1998
Constitutional Convention: A Reprise of 18987 (1998) 21(3)
UNSWLJ 856, 862. See also the view that a preamble ‘can capture
and chart, in a pithy and quotable form, the history and aspirations
of a nation’: M McKenna, A Simpson and G Williams, ‘First
‘Words: The Preamble to the Australian Constitution’ (2001) 24
UNSWLT 382, 382:

(1) "However, a preamble to a constitution may have a more extensive
role. It may set out the beliefs and values which are accepted by the
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people in adopting the Constitution. Accordingly, matters which
might be included in a constituticnal preamble include the source,
authority and history of the constitution, the system of government
it establishes, and the principles or values it espouses. A preamble
to, a constitution might also seck to unify and promote shared
commitment to that constitution. It can be symbolic, inspirational
or aspirational in nature.", Qld, Legal, Constitutional and
Administrative Review Committee, A Preamble for the
Queensland Constitution?, Report No 46, November 2004, p 4.

(1) "platitudes, excessive controversy and lengthy shopping lists that
are likely to date quickly’, Queensland Constitutional Review
Commission, Report on the possible reform of and changes to the
Acts and laws that relate to the Queensland Constitution, Brisbane,
February 2000, p 29.
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(1) "I think that we should not atternpt to use our Constitution to try to
define what all Australians believe, or what this country is all
about. Such efforts almost always misfire. Either they end up
overdefining the nation, so that they include things that all
Australians manifestly do not believe, or they veer into platitudes,
so that they affirm values that are common to any industrialised
democracy.... If we try to define Australia, we are very likely to
end up with a caricature, a dumbed-down version of what this
country is all about', Jeremy Webber, ‘Constitutional Poetry: The
Tension Between Symbolic and Functional Aims in Constitutional
Reform’ (1999) 21 Sydney Law Review 260, 267.
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(1) Old, Legal, Constitutional and Administrative Review Committee,
A Preamble for the Queensland Constitution?, Report No 46,
November 2004, p 17.
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(1) 'be enduring and not foresceably liable to obsolescence. The
preamble should not read like a catalogue of political correctness.’,
George Winterton, ‘A New Constitutional Preamble’ (1997) 8 PLR
186, 189.

(2) "would be unwise to incorporate in a Preamble ideas which may be
in favour today, but out of favour tomorrow, thus attempting to
force future generations to accept notions current at present.”, Sir
Harry Gibbs, ‘A Preamble: The Issues’ Upholding the Constitution
— Proceedings of the Samuel Griffith Society (1999, Vol 11) 95.
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(1) "A global survey of the function of preambles shows a growing
trend toward its having greater binding force - either
independently, as a substantive source of tights, or combined with
other constitutional provisions, or as a guide for constitutional
interpretation. The courts rely, more and more, on preambles as
sources of law.", Liav Orgad, ‘The Preamble in Constitutional
Interpretation’ (2010) 8(4) International Journal of Constitutional
Law 714, 715.
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(1) Jeffrey Goldsworthy, ‘The Preamble, Judicial Independence and
Judicial Integrity’, (2000) 11(2) Constitutional Forum 60, 62.

(2) 'inadequate expressions of more general principles’ that may be
discerned from a preamble.’, Jeffrey Goldsworthy, op. Cit., pp 60,
63.

(3) "the courts should not try to fix that which cannot be fixed', S M
Corbett, ‘Reading the Preamble to the British North America Act,
1867' (1998) 9(2) Constitutional Forum 42, 45.
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(1) “The adoption of a bill of rights by stealth would not be appropriate,
and if that is the objective, equality is best left out of the preamble.
If the democratic process cannot produce a bill of rights by
conscious action, one should mot be created by covert means
supplemented by judicial fiat, Jeremy Webber, ‘Constitutional
Poetry: The Tension Between Symbolic and Functional Aims in
Constitutional Reform’ (1999) 21 Sydney Law Review 260, 270.
See also: Leslic Zines, ‘Preamble to a Republican Constitution’
(1999) 10 PLR 67, 68, where he states that individual rights belong
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in the body of the Constitution and that this applies to the subject
of equality.

"Statements in the preamble should not be cast in the language of
rights and freedoms unless such rights and freedoms are
guaranteed in the Constitution. It would be bogus for the preamble
to promise more than the Constitution will deliver. The preamble
should not be regarded as some sort of substitute for a bill of
rights, for by its very nature it would be a very inadequate
substitute.’, Qld, Legal, Constitutional and Administrative Review
Committee, A Preamble for the Queensland Constitution?, Report
No 46, November 2004, p 14, quoting from a submission by Mr
Geoffrey Fisher.

(2) T Williams, ‘The Republican Preamble: Back to the Drawing

Board?’ (1999) 10 PLR 69, 72.
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(1) See The Records of the Federal Convention of 1787 177 (Max
Farrand ed., vol. II, 1937).

(2) Members of Committee of Style were William Samuel Johnson,
Alexander Hamilton, Gouverneur Morris, James Madison, and
Rufus King, Id., at 590, 651; Robert J. Peaslee, Our National
Constitution: The Preamble, 9 B.U. L. Rev. 2 (1929).
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(1) "not for the purpose of designating the ends of government and
human polities.”, See Supplement to Max Farrand’s Records of the
Federal Convention of 1787 183 (James H. Hutson ed., 1987)
(hereinafter Supplement to Max Farrand).

(2) Id. (emphasis is in original). - -~

3)1d.

(4) "To form a more perfect Union, establish Justice, insure domestic
Tranquility, provide for the copunon defense, promote the general
Welfare; and secure the Blessings of Liberty.', For an historical
review, see Morris D. Forkosch, Who Are the “People” in the
Preamble to the Constitution?, 19 Case. W. Res. L. Rev. 644
(1967--1968).
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(1) Milton Handler, Brian Leiter & Carole E. Handler, A
Reconsideration of the Relevance and Materiality of the Preamble
in Constitutional Interpretation, 12 Cardozo L. Rev. 117, 120121,
fn 14 (1990-1991).
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(1) "Although that Preamble indicates the general purposes for which the
people ordained and established the Constitution, it has never been
regarded as the source of any substantive power conferred on the
Government of the United States, or on-any of its Departments. Such
powers embrace only those expressly granted in the body of the
Constitution, and as such as may be implied from those so granted.’,
Seé Jacobson v. Massachusetts, 197 U.S. 11, 13-14 (1905).

(2) William W. Crosskey, Politics and the Constitution in the History
of the United states 365-366, 374~-379 (1953); Eric M. Axler, The
Power of the Preamble and the, Ninth Amendment: the Restoration
of the People’s Unenumerated Rights, 24 Seton. Hall Legis. J. 431,
435437 (1999-2000); Rayzﬁond Marcin, ‘Posterity’ in the
Preamble and a Positivist Pro-Position, 38 Am. J. Juris 273, 281-
288 (1993). . . .

(3) See The Federalist No. 84,
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(1) " is a key to open{ing] the mind of the makers, as to the mischiefs,
which are to be remedied, and the objects, which are to be
accomplished.’, See Joseph Story, Commentaries on the
Constitution of the United States 218-219 (1833). In Story’s view,
“there does not seem any reason why, in a fundamental law or
constitution of government, an equal attention should be not given
to the intention of the framers, as stated in the preamble.” Id, Story
asserted, however, that “the preamble never can be resorted to, to
enlarge the powers confided to the general government, or any of
its departments. It cannot confer any power per se . . . its true office
is to expound the nature, and extent, and application of the powers
actually conferred by the Constitution, and not substantively to
create them.” Id,

(2) James Monroe, The Writings of James Monroe 356 (vol. 11, 1969),

(3) " were never meant to be inserted in their loose form in the text of
the3 lgonstitution.", Supplement to Max Farrand, supra note 20,
at .

(4) Id., at 132-145.
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(1) United States v. Verdugo-Urquidez, 494 U.S. 259, 265 (1990).

(2) Chisholm v. Georgia, 2 U.S. 419, 465, 471 (1793).

(3) Downes v. Bidwell, 182 U.S. 244, 377-378 (1901).

(4) Dred Scott v. Sanford, 60 U.S. 393, 404, 410-411 (1857).

(5) Rhode Island v. Massachusetts, 37 U.S. 657, 730 (1838).

(6) Hepburn v. Griswold, 75 U.S. 603, 622~623 (1870).

(7) Selective Service System v. Minnesota Public Interest Research
Group, 468 U.S. 841, 860-862 (1984).

(8) Kennedy v. Mendoza-Matinez, 372 U.S. 144, 212-213 (1963).
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(1) Peter W. Rodino, Ir., Living With The Preamble, 42 Rutgers L.
Rev. 685 (1989-1990); Craig M. Lawson, The Literary Force of
the Preamble, 39 Mercer L. Rev. 879 (1987-1988).

(2) Sanford Levinson, Our Undemocratic Constitution 13 (2006)
(emphasis is in original).

(3) "the equivalent of our creedal summary of America’s civil
religion.”, Id.

(4) Mark Tushnet, Taking the Constitution Away from the Courts
181-182, 188-193 (1999).

(5) Handler, Leiter & Handler, op. Cit., at 123.
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(1) For the role of preambles in the interpretation of international
treaties, see art. 31(2) of the Vienna Convention on the Law of
Treaties, 1155 UN.T.S. 331 (1969).

(2) Handler, Leiter & Handler, op. cit., at 123-127.

(3)1d., at 131-148.

(4) Marcin, op. cit., at 277-278.

(5) The appropriate interpretation of preambles forms a point of
disagreement in Heller. See District of Columbia v. Heller, 128 S.
Ct. 2783, 2789 n.3, 2826 (2008).

(6) Dan Himmelfarb, The Preamble in Constitutional Interpretation, 2
Seton Hall Const. L.J. 127, 160-166, 193201 (1991-1992).
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(1) The classification is not clear~cut, and some preambles fall into
more than one category. In addition, preambles differ in the
meaning given to them by courts, not only in and of themselves.
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(1) "[j]ust as a “free” doctor explains the patient’s illness to him, and
tries to make him understand the reasons for the measures to be
prescribed, in order to gain his co-operation, so the legislator must
explain and justify his laws. Hence every law must be headed by a
preamble justifying its provisions; further, the preamble must be
rhetorical in character: it must not only instruct, but persuade. Only
if a man ignores the preambles, must the sanction of actual law be
applied.”, See Plato, The Laws 137-145, 424-429 (Trevor I.
Saunders ed., 2005).
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(1) Kent Roach, The Uses and Audiences of Preambles in Legislation,
47 McGill L. 1. 129, 138-140 (2001).
(2) See R. v. Morgentaler, 1 S.C.R. 30, 178 (1988), Zylberberg v.
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Sudbury Board of Education, 65 O.R. (2d) 641, 657 (C.A.) (1988);
R. v. Sharpe, B.C.J. No. 1555 (1999).

(1) Dale Gibson, The Law of the Charter: General Principles 65
(1986); Peter W. Hogg, Canada Act 1982 Annotated 9 (1982).

(2) It was argued that the term “supremacy of God” contradicts
Canada’s being a “free and democratic society” (art. [ of the
Charter), the right to freedom of religion (art. 2[a]), and the rule of
law (the preamble).

(3) Sharpe, B.C.J. No. 1555, at 78-80.

(4) Dale Gibson, The Law of the Charter: General Principles, op. Cit.,
at 65-66.

(5) See Lorne Sossin, The “Supremacy of God’, Human Dignity and
the Charter of Rights and Freedoms, 52 UN.B. L.J. 227 (2003).

(6) Some scholars made a case for a more binding preamble by arguing
that the term “supremacy of God” does not mean religion but
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indicates a more fundamental principle according to which some
rights are inalienable and derive from a source beyond state’s
power, See David M. Brown, Freedom From or Freedom For?
Religion as a Case Study in Defining the Content of Charter
Rights, UB.C. L. Rev. Soc. 551, 560-563, 615 (2000); Jonathon
Penney & Robert J. Danay, The Embarrassing Preamble?
Understanding the Supremacy of God and the Charter, 39(2)
U.B.C. L. Rev. 287 (2006).

(1) See Reference re Secession of Quebec [1998) 2.S.C.R. 217, at para
51-54 (“The principles [of the Preamble] dictate major elements of
the architecture of the Constitution itself and are as such its
lifeblood. The principles assist in the interpretation of the text and
the delineation of spheres of jurisdiction, the scope of rights and
obligations, and the role of our political institutions ... the
principles are not merely descriptive, but are also invested with a
powerful normative force, and are binding upon both courts and
governments”). See also Reference re Remuneration of Judges of
the Provincial Court, [1998] 1 S.C.R, at para 95.
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(1) See Edward Coke, Institutes of the Laws of England 79 (1628).

(2) Cited in Anne Winckel, The Contextual Role of a Preamble in
Statutory Interpretation, 23 Melbourne L. Rev. 184 (1999).

(3) See William Blackstone, Commentaries on the Laws of England
59-60 (1765) (1979).

(4) Id.

(5) For the common law rule, see Winckel, supra note 64. For civil law
rule, see Csaba Varga, The Preamble: A Question of Jurisprudence,
in Law and Philosophy-Selected Papers in Legal Theory 141, 150—
161 (1994).
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(1) See Charles Pearce & R. S. Geddes, Statutory Interpretation in
Australia 433 (3rd ed., 1988); Winckel, op. Cit., 64.

(2) See, e.g., s. 5(e) to the New Zealand’s Acts Interpretation Act of
1924, 1924 R.S. No. 11; s. 13 to the Canada’s Interpretation Act,
R.S.C. 1985; s. 8 to Canada’s Interpretation Act, R.S.N.L. 1990.; s.
15A(a) to the Australian Acts Interpretation Act 1901.

(3) Article 39, however, does not explicitly refer to the preamble.
Therefore, the requirement to promote these values would remain
even if the preamble is repealed.

4) See, e.g, Lourens M. D, Plessis, The Evolution of
Constitutionalism and the Emergence of a Constitutional Juris-
prudence in South Africa: An Evaluation of the South African
Constitutional Court’s Approach to Constitutional Interpretation,
62 Sask. L. Rev. 299, 314-315, 321-322 (1999).
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(1) John M. Kelly, The Irish Constitution 49-64 (by Gerald Hogan &
Gerry Whyte, 4th ed., 2003).

(2) See Report of the Constitution Review Group, 1-4, 1996, available
at http://www.constitution.ie/reports/crg. pdf.

(3) See EST-1998-3-007 (Official Gazette) 1998, CODICES, available

. at http://codices.coe.int.

(4) This case involved a married Estonian citizen who wished to add
her maiden name to her new surname. The minister of the interior
refused to permit this. The Court ruled that the preservation of
Estonian identity, as ordered by the preamble, could not prevent
the addition of a maiden family name. See EST-2001- 2-004
(Official Gazette) 2001, CODICES database.

1A

https://www.facebook.com/fayoumlaw2020



A0 508 aa) je - oogdl) dadls (3 58a0) AS

oz o e 3 il s 0 Ll LaSodl ol ol e (35
B o Laiall LBlin o jltely Lgad] s Aa2NI Gmy OY ol
MHMJ.AJEQL&QJ&UGNEL“JS&L;‘:M@."LETU[&M‘
O 15 15 e

B s 330 Jorf s Raddll LA oot e, U Ll 55T
el 05U 1 g 3 s i ol L35 Lo lzely 251 51 &l plase
Aol 58 ey (@llll) VIS, il e dal o RE]
Sy W a0 e s Yl Pl 1 o3 e

o gl sLal aady ladiall (g il 5 sl gl Jlts a3
PR R IAE FPIRUESCAM TS 1A PRT RN I
aleas GUYT LUY) Ol G G e L o e eS8
oda e Gabadl Lhee JISY Go ll LaSondl o 05 0yn 8502
ol 03V L) gt 85,2 e O bl ny  ralal
Llas G aALAL Lo syl ¢85 o i LY ol Jle
Y s

Jagsaaldl clS 5} e yn Lot Lo -l gl 018 3
) s Ypdns by o L UV (g gt Ll 5544 51 G

(1) See MKD-2001-1-004 (Official Gazette) 27/2001, CODICES
database. The decision was made before the amendment of the
preamble of the Macedonian Constitution in 2001,

(2) See UKR-2000-1-002 (Official Gazette), CODICES database.

(3) See BVerfG, 2 BvE 2/08 vom 30.6.2009, Absatz-Nr. (1—421),

available at http://www.bverfg.de/entscheidun gen/es20090630

2bve000208en.html.

14

https://www.facebook.com/fayoumlaw2020



i 5 gl o - sl dadla (3l A6

e I3 Y sl BBignt j5as Y salall 0L 2asioul) cozs 3
el M1 ns SUE et i alall o b (el o s o1
COYRY aaUl epe () 8,30 (J] ehie LpaSom 3 e daSonll LT 5 5 L dpny 21
iV \S - a2 deddl 3 LA ISy U bl 0 pla e
e gl L ol G Gghs e o aplzely Jlad] Sl Beit J! - daS
5315) OF Lala ge Lo ) o OF RaKoadd (8l ¢ oo ol ads £ 4
ki i Kay Lyl e 1550 LT 0 585 01 Jf gl GUYI ot
e el el s SN o dah ped” 055 Ratihl O 28D
Liosl G s 152 oLzl L Sl Lat L2 01 LB S
e 53 s 5 01ty 5 Y AL O Z08nd) i 1S Mt 1
s it Y political MachiavelHanism oo} LLsElL"
U M ga g it 1" gl ) e i 455l bl g
i) e GUNI L1 001 a (1P 8l e (1) 5,501 50
L PO = PR TR RECTIE R %Ll TR R PO I )
L0 salasl ) oS
By elole Loy cpzes ¥ GUYI ola¥1 0 5l Do O -
o oS S s ma s . GUYI (g gl 01N G dajla 8556

%I;E;suu,-Jr;.s\J,wui,i_l,,-su__u,.érrlmdwp@,:v%pmwv(n ’

¢ JUSn N i 0 Y Ll Ty (R 155 BRI 7550280 1Lnl) Leli g s 200

JoSv FEA PPN P PR [Pt =8 S ARL P OV PRTR RS P P PR S S PRy
e e

(3) Id.
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(1) See at http://www.ena.lu/basic-law-frg-23-1949-020003177.html.
(2) See BVerfGE 36, 1 2 BvF 1/73 Grundlagenvertrag-decision East-
West Basic Treaty, available at http://fwww.utexas.edu/law/ac
ademics/centers/transnational/work _new/german/case.php?id=589
(3) Id.
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(1) Id. Emphasis added.
(2) 1d.
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(1) See Carl Schmitt, Constitutional Theory 77-79 (Jeffrey Seitzer
trans. and ed., 2008)

(2) Id.
3) Id.
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(1) Michel Troper, Judicial Review and International Law, 4 San
Diego Int’1L.J. 39, 50-53 (2003).

(2) See Decision of the Constitutional Council No. 44-71 (1971),
available at http://www.conseil-constitutio nnel.fr/decision/1971/
7144de.htm.

(3) The preamble of the Fourth Republic (1946) stated that the people
of France “solemnly reaffirm the rights and freedoms of man and
the citizen enshrined in the Declaration'of Rights of 1789 and the
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fundamental principles acknowledged in the laws of the Republic.”
(1) Michel Troper, Judicial Review and International, op. cit., at 52.
(2) See, e.g., The Press Law (1881), the Trade Unions Law (1884),
The Unions and Freedom of Association Law (1901), and The
Separation of Religion and State Law (1905), These laws have
political significance, sometimes even more importance than the
Constitution.

i il Matbury v. Madison Los s oS- ba fe AU Gy Gl (1)
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(1) Alec Stone, The Birth of Judicial Politics in France: The
Constitutional Council in Comparative Perspective 40—45, 66-78
(1992). Stone mentions that seven out of sixteen annulments made
by the Council between 1971 and 1981 were based on the
Council’s interpretation of the 1958 preamble.

(2) Ramesh C. Lahoti, Preamble: The Spirit and Backbone of the
Constitution of India (2004). -

(3) Kesavanada Baharati v. State of Kerala (1973) 4 5.C.C. 225.
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(1) Ramesh C. Lahoti, Preamble: The Spirit and Backbone of the
Constitution of India, op. Cit. at 38-41, 5455, 63-86.

(2) India’s preamble should be treated as I ing between the
interpretative and the substantive models. For the growiti% reliance
on the preamble in constitutional interpretation in India, see
Aparajita Baruah, Preamble of the Constitution of India: An Insight
and Comparison with other Constitutions 176-224 (2007); X. C.
Markandan, The Preamble: Key to the Mind of the Makers of the
Indian Constitution 76-97 (1984), The preamble in India has at
least three interpretive values: (a) assisting in interpretation of the
Constitution; (;5) assisting in interpretation of statutes; (c) assisting
in judicial thinking process.
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(1) Article 116(1) to the Constitution also-says that “this Article shall
not be subject to amendment.” Similar articles exist in article 176
(1) to the Turkish Constitution (“The Preamble, which states the
basic views and rincigles underlying the Constitution, shall form
an integral part of the Constitution”), and art. 81 to the constitution
of the French Fourth Republic (1946).
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LIS (§ ~ il "S5 g gl (U " O g o 8 ekl Bl 5 52 S

SOV o VAS VY 820 -5 pealh Al /55
(3) Carl Schmitt, Constitutional Theory, op. cit., at 79-80.
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(1) Richard Stith, Unconstitutional Constitutional Amendments: The
Extraordinary Power of Nepal’s Supreme Court, Am. U. J. Int’] L.
& Pol’y 47, 57 (1996).

(2) Kesavananda Bharatt v. State of Kerala, 4 SCC 225 (Shelat and
Grover JI., dissentiné); Ramesh C. Lahoti, Preamble: The Sgirit
and Backbone of the Constitution of India, op. Cit., at 4146, 49.

(3) The concept of the unamendable “basic structure” of the
Constitution appears in other constitutions. Article 89(5) of the
French Constitution forbids a constitutional amendment that
violates the republican form of France; article 79(3) of the German
Basic Law forgids a constitutional amendment that violates human
dignity or the nature of Germany as a republic, democracy, and
social federal state; and article 4 of the Turkish Constitution
forbids a constitutional amendment relating to the republic,
democratic, secular, and social nature of Turkey. While the basic
structure of the constitution in these cases does not appear in a
formal preamble, one may treat this basic structure as a substantive
form of preamble,

(4) Carl Schmitt, Constitutional Theory, op. cit., at 79.
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(1) Kesavananda Bharati 4 SCC 225 (Khanna J). In Khanna’s opinion,
only the provisions in the preamble that pertain to the basic
structure of the Constitution are unalterable; other parts of the

reamble are amendable as are other parts of the Constitution.

(2) See BIH-2000-3-003 (Official Gazette), CODICES database. Since
Srpska’s preamble infringed upon the Constitution of BiH, the
Court left iﬁcn the question of whether it also infringed the
preamble to the Constitution of BiH. Id., at para 12.
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(1) The Court ruled that the reference to the “Serb people” is troublin,
since the Dayton Accords and the Constitution of BiH establis]
that all three peo%les——BOSniaks, Croatians, and Serbs—share
equal rights throughout the territory of the Republic of Bosnia-

erzegovina,

(2) "As any provision of an Entity’s Constitution [RS] must be
consistent with the Constitution of BiH, including its Preamble, the
provisions of the Preamble are thus a legal basis for reviewing ail
normative acts lower in rank in relation to the Constitution of BiH
for as long as the aforesaid Preamble contains constitutional
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principles...the provisions of the preamble are therefore not merely
descriptive, but are also invested with a powerful normative force,
thereby serving as a sound standard of judicial review for the
Constitutional Court. Hence, the Constitutional Court must
establish in substance what specific rights or obligations follow
from the constitutional principles of the Preambles of both the
Constitution of BiH and the Constitution of RS.", Id., at para 10.

(1) "usually does not stipulate any definite norms for human behavior
and thus lacks leﬁally relevant contents. It has an ideological rather
than a juristic character.", See Hans Kelsen, General Theory of
Taw and State, 260261 (2007).
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(1) Id., at 142.

2) Kesavanada Baharati, 4 SCC 225,

3) Kim L. Scheppele, Declarations of Independence: Judicial
Reactions to Political Pressure, in Judicial Indefendence at the
Crossroads: an Mterdiscﬁnmy Apgroach 227, 248-251 (Stephen
B. Burbank & Barry Friedman eds., 2002).
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(1) On the non-legal symbolic value of the Preamble to the United
States Constitution, see: Craig Lawson, ‘The Literary Force of the
Preamble’ (1988) Mercer Law Review 879.

(2) Indeed, the Supreme Court has been subject to criticism for being
too restrained 1n its use of the preamble: M Handler, B Leiter and
C Handler, ‘A Reconsideration of the Relevance and Materiality of
the Preamble in Constitutional Interpretation’ (1990) 12 Cardozo
Law Review 117, 122-3; and Fric Axler, ‘The Power of the
Preamble and the Ninth Amendment: The Restoration of the
People’s Unenumerated Rights’ (2000) 24(2) Seton Hall
Legislative Journal 431.

[©)] 19';US 11 (1905).
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(1) "Although that preamble indicates the general purposes for which

the people obtained and established the Constitution, it has never
been regarded as the source of any substantive power conferred on
the government of the United States, or on any of its departments,
Such powers embrace only those expressly granted in the body of
the Constitution, and such as may be implied from those so
éranted. Although, therefore, one of the declared objects of the

onstitution was to secure the blessings of liberty to all under the
sovereign jurisdiction and authority of the United States, no power
can be exerted to that end by the United States, unless, apart from
the preamble, it be found in some exgress delegation of power, or
i(rllgs(())sn)le power to be properly implied therefrom.”, 197 US 11, 22

(2) Note Himmelfarb’s assertion that in at least two earlier cases,

Hepburn v Griswold 75 US (8 Wall) 603 (1870) and Mahon v
Justice 127 US 700 (1888), Justices of the Supreme Court had used
the preamble as a direct source of a limitation of federal and State
legislative ower: Dan Himmelfarb, ‘The Preamble in
Constitutional Interpretation’ (1991) 2 Seton Hall Constitutional
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https://www.facebook.com/fayoumlaw2020



i 5 gl o - sl dadla (3l A6

W3 pag . fadl opn ger o 53 1o o Harlan ol ol
o 0555 i Ladill ) bl 53U a4 StOTY 3l 5 2
tal oo S chzald ) gzl
o g e O Dl 15 U] 3 bl 5200 o

Slaally Lesblas gt (A3 S o aondly J pie ey lide

D0y 2 o o B gy gk 2

e By bz O it Ba OIS 15] 5] Story St J i
Lraat L8 o 0 1305 (i ud 28T 21y g Lot 1 grns 2l
2l 05 bl L o3 et S OLS pay B R8L Pl Gt 5155
PRI PO PRA T I P IV PAX P XS PE XU TPAPA
a1 ol § Jtas Story kw1 &)lie (b A A gane 2a O iy Zautill
DA 3 e o Tta s a2l kil 1

o edelss 2 LLaall s34 Himmelfarb Szl Cadys

Law Journal 127, 175, 185 and 207. Since Jacobson, however, the
Supreme Court has confined its use of the preamble to rhetoric or
the interpretation of ambiguous provisions, For a list of cases in
which the preamble has been used as an interpretative aid, see: M
Handler, Leiter and C Handler, ‘A Reconsideration of the
Relevance and Materiality of the Preamble in Constitutional
Interpretation’ (1990) 12 Cardozo Law Review 117, 120-1.

(1) "t is an admitted maxim in the ordinary course of the
administration of justice, that the preamble of a statute is a key to
open the mind of the makers, as to the mischiefs, which are to be
remedied, and the objects, which are to be accomplished by the

rovisions of the statute.”, Joseph Story, Commentaries on the
onstitution of the United States, op. Cit., p. 326.

) %t.ory, Com31r%%nt8aries on the Constitution of the United States, op.
it, p., pp -8,

(3) Dan Himmelfarb, ‘The Preamble in Constitutional Interpretation’
(1991) 2 Seton Hall Constitutional Law Journal 127, 131.
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(1) "Justices who read the phrase as an indication that the Framers’
goal was merely to forme a more perfect union than had existed
under the Articles of Confederation can use it to defeat federal
claims and vindicate the powers of state governments. Justices who
read the phrase as an indication that the Framers’ goal was to
fundamentally transform the less perfect Confederation into a more
perfect Union can use it to justify broad federal powers and defeat
competing state claims.”, Dan Himmelfarb, ‘The Preamble in
Constitutional Integprctation’ (1991) 2 Seton Hall Constitutional
Law Journal 127, 166.

(2) C Dean McGrath Jr, ‘The Genius of the Constitution: The
Preamble and the War on Terror’ (2005) 3 Georgetown Journal of

q.
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Law and Public Policy 13.

(1) Greer v Spock 424 US 828, 852 (1976) (Brennan J, dissenting).

EZ) Doe v Boiton 410 US 179, 210 (1973) (Douglas J, concurring).

3) Raymond Marcin, “Posterity” in the Preamble and a Positivist Pro-
Lite Position’ (1993) 38 American Journal of Jurisprudence 273.

(4) "[Wlhile “establish[ing] Justice” and “secur{ing] the Blessings of
Liberty” are liberal concepts — which is to say they have to do with
individual rights — “insurling] domestic Tranquility,” “provid[ing]

q)
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for the common defence,” and “promot[ing] the general Welfare”
are majoritarian concepts — which is to say, they have to do with
the exercise of government power. Thus, while some Justices have
invoked the preamble’s “establish Justice” and *secure the
Blessings of Liberty” language to support a broad interpretation of
the Bill of Rights in general and those provisions of the Bill of
Rights dealing with criminal procedure in particular, other Justices
have invoked the preamble’s “insure domestic Tranquility”
language to support a narrow interpretation of those same

rovisions.", Dan Himmelfarb, ‘The Preamble in Constitutional

terpretation’ (1991) 2 Seton Hall Constitutional Law Journal
127, 205-6 [footnotes excluded).

(1) "The preamble, in short, can be used to support both sides of
almost any constitutional issue. This is so not only because the
preamble’s language is so abstract and open-ended, and hence
susceptible of more than one plausible interpretation, but also
because the six objects of government enumerated in the preamble
are often in conflict. Thus in addition to the problem of
determining with any degree of confidence the precise mcan'mg of
“Justice” or “general Welfare,” there is the problem of deciding
whether to uphold a law because the “common defence” requires 1t
or to invalidate the law because it is inconsistent with the Blessings

45
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of Liberty.", Dan Himmelfarb, ‘The Preamble in Constitutional
Inter%retatlon (1991) 2 Seton Hall Constitutional Law Journal

[¢))] Liav Orgad, ‘The Preamble in Constitutional Intexiprctatlon (2010)
8(4) International Journal of Constitutional Law 714,

ar
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(1) Translation published by the French Assemblé Nationale:
http://www.assembleenationale.fr/english/8ab.asp
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- John Bell, French Constitutional Law (Clarendon Press, Oxford,
1992) pp 64 and 67.

it gb L b find (o531 sl ol 0™ 43,231 01 J) Troper et coady (Y)
oo BB Jord e Al S 2 1 LS SISyl gl i T 5 M e
L ol 085 5 Gy el

- Troper has argued that this clause was inserted ‘to accommaodate

Catholics, who were anxious to preserve freedom of education and

the right to operate private schools’. He observed that while it

gives no precision about the nature of the principles or the laws in
which they are contained, this did not matter at the time as the
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Preamble lacked legal character and could not be used by a court to
decide a legal issue: Michel Troper, ‘Judicial Review and
International Law’ (2003) 4 San Diego International Law Journal
39, 52. Bell saw the provision as intended ‘to smuggle in certain
values, notably freedom of education, about which there was
considerable disagreement in the Second Constituent Assembly of
1946°: John Bell, French Constitutional Law (Clarendon Press,
Oxford, 1992) p. 69.

(1)The Conseil Constitutionnel (‘Constitutional Council') is comprised
of nine members, aEpointed by the President of the Republic and
the Presidents of the two Houses. Its members are not legally
qualified judges, although it operates as a quasi-constitutional
court.
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(1) James Beardsley, ‘Constitutional Review in France’, (1975)
Supreme Court Review 189, 193.

(2) Marie-Pierre Granger, “The Preamble(s) of the French Constitution:
content, status, uses and amendment’ (2011) 52(1) Acta Juridica
Hungarica 1, 3.
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[¢))] .{?gefglgemdsley, ‘Constitutional Review in France’, op. cit., pp.

(2) Note that since a constitutional amendment in 2008 French courts
may refer to the Constitutional Council any question arisin%.l in
litigation as to the constitutional validity of a statute. See further
Marie- Pierre Granger, ‘The Preamble(s) of the French
Constitution: content, status, uses and amendment’, op. cit., p.1, 6.

(3) James Beardsleﬁ, ‘Constitutional Review in France’, op. cit., pp.,
220-222; John Bell, French Constitutional Law (Clarendon Press,
Oxford, 1992) p 61.

(4) Constitutional Council Decision No. 71-44 DC: hitp://www.
conseil-constitutionnel.fr/conseilconstitutionnel/francais/les-decisi
ons/acces-par-date/decisions-depuis-1959/1971/71-44c/decision-n-
71-44-dc-du-16-juillet-1971.7217.html
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(1) James Beardsley, ‘Constitutional Review in France’, op. cit,, pp.,
(#3)] James Béardsley, ‘Constitutional Review in France’, op. cit., pp.,
189, 226

(€] Marie-Pierre Granger, ‘The Preamble(s) of the French Constitution:
@ i:ggtent, status, uses and amendment’, op. cit., pp., 1, 4.
(5) Marie-Pierre Granger, ‘The Preamble(s) of the French Constitution:
content, status, uses and amendment’, op. cit., pp., 1, 4-5.
(6) See Troper’s argument that this ‘leads to a paradox because a
Yoo
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statate created on the bagis of the Constitution has the same force
as the Constitution itself”: Michel Troper, ‘Judicial Review and
International Law' (2003) 4 San Diego International Law Journal
o Gl 13 ol sy Y000 e R Bl e L b o agledl e (1)
el A ol B ) g Uy 85 300 138 ey LY AOA ) g Tadia
droit de vivre dans un Lawad 1 o Aol jay A ) gie Ay b
O g s el e environnement équilibré et favorable A sa santé
Ayl aed gl 8 iy e
(2) Marie-Pierre Granger, ‘The Preamble(s) of the French
Constitution: content, status, uses and amendment’, op. cit., pp.,

1,7.

(3) Constitutional Council Decision No 81-132 DC, re Nationalisation,
16 January 1982. See: John Bell, French Constitutional Law
(Clarendon Press, Oxford, 1992) p 68 and pp 273-5; L Neville
Brown and John Bell, French Administrative Law, (Clarendon

1o
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Press, Oxford, 5th ed, 1998) p 18.

(1) Constitutional Council Decision No 90-283 DC, re Tobacco and
Alcohol Advertisements, 8 January 1991; John Bell, French
Constitutional Law (Clarendon Press, Oxford, 1992) p 149.

(2) Constitutional Council Decision No 82-146 re local elections, 18
November 1982: htip://www.conseilconstitutionnel.fr/conseil-
constitutionnel/root/bank _mm/anglais/a82146dc. pdf

(3) Note that these amendments were made to art 1 of the 1958
Constitution, which is regarded by some as forming part of the
Constitution. It now provides: Statutes shall lipromotc equal access
by women and men to elective offices and posts as well as to
1B})Sil:ions of professional and social responsibility’.

(4) Marie-Pierre Granger, “The Preamble(s) of the French Constitution:
content, status, uses and amendment’, op. cit., pp., 1, 8.
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(1) John Bell, French Constitutional Law, op. cit., p. 67.

(2) The following examples are discussed in: Marie-Pierre Granger,
‘The Preamble(s) of the French Constitution: content, status, uses
and amendment’, op. cit., p. 1, 9-10. See also: Constantijn
Kortmann, ‘The French Republic’ in Lucas Prakke and Constantijn
Kortmann (eds), Constitutional Law of 15 EU Member States,
(Xluwer, 2004) p 296,

(3) Constitutional (?ouncil Decision No 99-414 DC, Re Agricultural
Orientation, 8 July 1999,

(4) Constitutional Council Decision No 83-165 DC, re University
freedoms, 20 July 1984; Constitutional Council Decision No 2010-
20/21 QPC University freedoms, 6 August 2010. See also: John
Bell, French Constitutional Law (Clarendon Press, Oxford, 1992)

ppI536.
(5) Constitutional Council Decision No 82-141 DC re Audiovisual
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Communication, 27 July 1982; Constitutional Council Decision No

84-173 re Cable Television, 27 July 1984; Constitutional Council

Decision No 84-181 DC re Concentration, Financial Transparency

and the Pluralism of the Press, 11 October 1984. See also: John

Bel%,}] g‘rgnch Constitutional Law (Clarendon Press, Oxford, 1992)

(1) [(’leonstitutional Caouncil Decision No 93-325 DC, re Immigration
Laws, 13 August 1993.

(2) Constitutional Council Decision No 2009-580 DC, HADOFI, 10
June 2009.

(3) See Constitutional Council Decision No 2009-599 DC, 29
December 2009, paras 77-83: http://www.conseil-constitutionnel,
fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/
decisions-depuis-1959/2009/2009-599-dc/decision-n-2009-599-dc-
du-29-decembre-2009.46804.html

(4) See further: Marie-Pierre Granger, ‘The Preamble(s) of the French
%msu’tution: content, status, uses and amendment’, (op. cit., p. 1,
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(1) As the first part of the Constitution Act 1982 (Canada) is the
Canadian Charter of Rights and Freedoms, this preamble is also
often described as the preamble to the Charter.

(2) Peter W Hogg, Constitutional Law of Canada, (Thomson Carswell,
5th ed, 2007) Vol 2, para 34.4 (c).

(3) See further, J Carlisle Hanson, “The Preamble to the British North
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America Act’, (1952) 5 UNB Law Journal 9. .
¢ iy Lo iy oy Ul b oy o Uiy gl a-Miagma Cartadad, (1)
Blon Ly 0¥V 0 ol (3 s0halh ellima Lo ity othait) 3 ,3a0 i3 2l g
01730 @ Rl 5 b Ly il Al B el B S 535 flas e 151
Ll 8o el (5 5lmi W1 050 gt onh bl gl Y1 n 1588 5 SN
g gty oVl 200 Lo Y DUl 18 Ll
Gl bl B e 055 1528 Syl Lt 1 ey OF Jo 0 200
LR L T P R DY PRI RSP  JOYRU [0 S - RV PR RPN
ﬁu\ﬁd}dﬁ“wghjcwgmgg%)u‘\DJJ\-HJ&E’_’J.\YA\orLﬁé
Lt g i Nin (g SV (651505 o U s g 000 4 8 oty o
iy 80 5 o) g T pill by A o i L,18 Leorl a8 5 0 o 300
LS 5 E g s 380 a1 a2l Tl (e L5 s il
J S Ll oSS i e (gl ed N F UL by ST 4N G g
it oy 0 2aL) ) e Sy 00 SN (SO U L]
http://www.marefa.org/images/c/cf/King John_of England_signs_the
Magna_Carta-Hllustration from Cassell%27s History of England-
Century Edition- published circa 1902.jps_
ol Ml o ks 1 o g L3St Petition of Rights o gl iy o <ijdas (1)
Llge Lo Jpa k093 Gt M Lo Bloder U35 a3 AU 3 M, I
Ol
(3) (1949) 1 WWR 586, 596.
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the Canadian G sl g3 ONe N jls] of Jf )Ll ,aE,s
Canadian i,y G piel) (g3 Gl oy o0 5 (Bill of Rights
2 dadial) rl..\&-.:,,.-\ll lia Jaz 45 Charter of Rights and Freedoms

(1) [1938] SCR 100, 132-2. See also Switzman v Elbling [1957] SCR
285 where similar views were expressed by Rand J at 306-7 and
Abbott T at 327-8; and OPSEU v Ontario [1987] 1 SCR 2, 25
(Dickson CJ) and 57 (Beetz I).

(2) [1938] SCR 100, 134.

(3) "freedom of discussion is essential to enlighten public opinion in a
democratic State’ and that political communication must be
‘untrammelled"”, [1938] SCR 100, 145.
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(13[1993] 1 SCR 319; (1993) 100 DLR (4th) 212.

(2; [1993] 1 SCR 319; (1993) 100 DLR (4th) 212, 263.

(3) "The principles constitufionalized in this manner were seen to be
unwritten and unexpressed; I do not understand the entrenchment
of written rights guarantees, or the adoption of specific written
instruments, to negate the manifest infention expressed in the
preamble of our Constitution that Canada retain the fundamental
constitutional tenets upon which Buitish parliamentary democracy
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rested. This is not a case of importing an unexpressed concept into

our constitutional regime, but of recognizing a legal power

fundamental to the constitutional regime which Canada has

adopted in its Constitution Acts, 1867 to 1982.", [1993] 1 SCR

319; (1993) 100 DLR (4th) 212, 264-5, Cf the observation of

Sopinka J at 245 that ‘[o]ne would expect something more than 2

general reference to “a Constitution similar in Principle” in a
reamble in order to have this effect’.

1) 5997] 3 SCR 3; 150 DLR (4th) 577.

2) [1997] 3 SCR 3; 150 DLR (4th) 577, [94].
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(1) "Under normal circumstances preambles can be used to identify the
purpose of 2 statute, and also as an aid to construing ambiguous
stafutory language. The preamble to the Constitution Act, 1867,
certainly operates in this fashion. However, in my view, it goes
even further. In the words of Rand J., the preamble articulates “the
political theory which the Act embodies”. It recognizes and affirms
the basic principles which are the very source of the substantive
provisions of the Constitution Act, 1867. As I have said above,
those provisions merely elaborate those organizing principles in the
institutional apparatus they create or contemplate. As such, the
preamble is not only a key to construing the express provisions of
the Constitution Act, 1867, but also invites the use of those
organizing principles to fill out gaps in the express terms of the
constitutional scheme. It is the means by which the underlying
logic of the Act can be given the force of law.

(2) [1997] 3 SCR 3; 150 DLR (4th) 577, [971-[99].
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(1) [1997] 3 SCR 3; 150 DLR (4th) 577, [102]-{103].
(2) [1997] 3 SCR 3; 150 DLR (4th) 577, [103].
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a2 ot e T IS Ll Of o Gldi e sl il ey
Ladall U 0T 0l y U5 G ol by Lpomsaalil] Bimadel o 0
by U s (o 03 o gtnll) Dot s M1 0 poatdl s Bite
JJ15bzad ¢iaddi 3 In the name of God "4 puly” 3 )le o-ak 1

(1) “WE THE PEOPLE OF INDIA, having solemnly resolved to
constitute India into a SOVEREIGN DEMOCRATIC REPUBLIC
and to secure to all its citizens: JUSTICE, social, economic and
political; LIBERTY of thought, expression, belief, faith and
worship; EQUALITY, of status and of opportunity; And to
promote among them all FRATERNITY assuring the dlgn I’fXUE
individual and the unity of the Nation; ]N O NST!
ASSEMBLY this twenté{’ifnxth day of November 1949, do
HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS
CONSTITUTION.”.
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(1) R C Lahoti, Preamble - The Spirit and Backbone of The
Constitution of India (Eastern Book Co, Lucknow, 2004) p 68.

(2) Forty-Second Amendment to the Indian Constitution, which came
into effect on 3 January 1977.

(3) Arvind P Datar, Datar on Constitution of India (Wadhwa & Co,
New Delhi, 1st ed, 2001) p 1.

(4) Liav Orgad, ‘The Preamble in Constitutional Interpretation’ (2010)
8 (4) International Journal of Constitutional Law 714, 728.
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%1) Re Berubari Union of India (1960) 3 SCR 250; AIR 1960 SC 845.

2) Kesavananda Bharati v State of Kerala (1973) 4 SCC 225, For a
similar argument that the Polish Preamble cannot be amended, see:
Ryszard ~Piotrowski, ‘The Importance of Preamble in
Constitutional Court Jurisprudence’ (2011) 52(1) Acta Juridica
Hungarica 29, 36-7. :
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(1) R C Lahoti, Preamble — The Spirit and Backbone of The
Constitution of India (Eastern Book Co, Lucknow, 2004) p 108;
and Sudhir Krishnaswamy, Democracy and Constitutionalism in
Ilrili%ia - A Study of the Basic Structure Doctrine (OUP, 2009) p

(2) See the much longer list in: R C Lahoti, Preamble ~ The Spirit and
Backbone of The Constitution of India (Easterm Book Co,
Lucknow, 2004) p 112.

(3) (1980) 2 SCC 591; AIR 1980 SC 1789,

(4) “Those amendments are not only within the framework of the
Constitution but they give vitality to its philosophy; they afford
strength and succour to its foundations.... These amendments
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furnish the most eloquent example of how the amending power can
be exercised consistently with the creed of the Constitution. The:
offer promise of more, they do not scuttle a precious heritage.”,
(1980?2 SCC 5591; AIR 1980 SC 1789, [23] (Chandrachud CJ).

(1) H M Seervai, Constitutional Law of India — A Critical Coment
(N M Tripathi, Bombay, 4th ed, 1991, Vol 1) p 276; and R
Lahoti, Preamble — The Spirit and Backbone of The Constitution of
India (Eastern Book Co, Lucknow, 2004) p 23.

(2) Arvind P Datar, Datar on Constitution of India (Wadhwa & Co,
New Delhi, 1st ed,2001) p 3.

(3) Arvind P Datar, Datar on Constitution of India, op. Cit., p 4.
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(1) H M Seervai, Constitutional Law of India — A Critical Comentary
(N M Tripathi, Bombay, 4th ed, 1991, Vol 1) p 276.

(2) R C Lahoti, Preamble — The Spirit and Backbone of The
Constitution of India (Eastern Book Co, Lucknow, 2004) p 23.

(3) “Good drafting would require that ambiguous words should not be
put into a Preamble without a reason and as far as one can see,
there is no reason for putting in the word ‘socialist’ and the word
‘secular’, for the content of those concepts themselves would have
to be found in the enacting parts of the Constitution, and by
themselves the two words have certain associations which are
inconsistent with the enacting provisions of our Constitution”, H M
Seervai, Constitutional Law of India — A Critical Coment NM
Tripathi, Bombay, 4th ed, 1991, Vol 1) ’1& 277, and R C Lahoti,
Preamble — The Spirit and Backbone of The Constitution of India
(Eastern Book Co, Lucknow, 2004) p 24.

(4) Arvind P Datar, Datar on Constitution of India, op. Cit., p 2.
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(1) Durga Das Basy, Shorter Constitution of India (Prennce-Hall of
India, 10th ed, 1989) p 2

(2) S R Bommai v Union of India (1994) 3 SCC 1; AIR 1994 SC 1918,
{28] (Ahmadi J).

3) Arvind P Datar, Datar on Constitution of India, op. Cit.,

4} 3 R Bommai v Union of India (1994) 3 sCC L 199 SC 1918,
[365] (B P Jeevan Reddy J).

(5) See further: R C Lahoti, Preamble — The Spirit and Backbone of
}‘g_e Constitution of India (Eastern Book Co, Lucknow, 2004) pp.
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o3 sT2eoln e Vg gl Cony ey AIUH Ll § S o 335
o s (3 5 ) 2538 O e 51 Lo T gl Bzl 8y B yoantl
oo gl Gy ol Sl e 0555 Laie lla 3 5 1 el
BYCSRRU FISVICH TP N PSP PE (PP I E 0 PRV Jpoblay
éﬂLMlQbﬁﬁ)JiéiﬂumJ@L{‘ .‘\:Jloim‘_}:ar.p.u
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(1) M McKenna, A Simpson and G Williams, ‘First Words: The
Preamble to the Australian Constitution’ (2001) 24 UNSWLYJ 382,
392,

(2) Melbourne Corporation v Commonwealth (1947) 74 CLR 31, 74
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LS Ln sl sl el 0 Sl s g 1 gl 5 78"
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o Tl 2 e oS Ll 8,00 n iy S5V Mg
O3 e (1) () (1) 3l o g oy Tkl 33 gt "8 jnrl) Al
o5l Mo g (V) o dll o g g L fl ) 20 458 (5 g2l
gy
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(Starke J); Victoria v Commonwealth (1971) 122 CLR 353, 386
(Menzies J); Western Australia v Commonwealth (1975) 134 CLR
201, 226 (Barwick CJ); Queensland v Commonwealth (1977) 139
CLR 585, 592 (Barwick CT); Capital Duplicators Pty Ltd v
Australian Capital Territory (1992) 177 CLR 248, 274 (Brennan,
Deane and Toohey IT); Kruger v Commonwealth (1997) 190 CLR
1, 82 and 96-7 (Toohey J); R v Hughes (2000) 202 CLR 533, 561
(Kirby J); Mobil Oil Australia Ltd v Victoria (2002) 211 CIR 1,
[104] (Kirby J). See further: M McKenna, A Simpson and G
Williams, ‘First Words: The Preamble to the Australian
Constitution” (2001) 24 UNSWLJ 382, 388.

(1) 'The Constitution assumes the continuing existence of the States,
their coexistence as independent entities with the Commonwealth,
and the functioning of their governments. This assumption is
readily inferred from the reference to “one indissoluble Federal
Commonwealth” in the Preamble and the terms of ss 3, 5 and 6 of
the Commonwealth of Australia Constitution Act 1900 (Imp) (68)
and the provisions of Ch V of the Constitution itself.", Clarke v
Federal Commissioner of Taxation (2009) 240 CLR 272, [15]
(French CJ).
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(1) Australian Capital Television Pty Ltd v Commonwealth (1992) 177
CLR 106, 210 (Gaudron J).

(2) Davis v Commonwealth (1988) 166 CLR 79, 110 (Brennan J).

(3) Thomas v Mowbray (2007) 233 CLR 307, [143] (Gummow and
Crennan JJ); Re Patterson; ex parte Taylor (2001) 207 CLR 391,
[159} (Gummow and Hayne JJ). Cf Re Minister for Immigration
and Multicultural and Indigenous Affairs; Ex parte Ame (2005)
222 CLR 439, [52] (Kirby J); and Australian Capital Television
Pty Ltd v Commonwealth (1992) 177 CLR 106, 180-1 (Dawson I).

(4) Shaw v Minister for Immigration and Multicultural Affairs (2003)
218 CLR 28, [55] (Kirby J); Sue v Hill (1999) 199 CLR 462, [159]
(Gaudron J).

(5) Re Patterson; ex parte Taylor (2001) 207 CLR 391, [265] (Kirby
.

(6) R v Sharkey (1949) 79 CLR 121, 135 (Latham CI). Although it is
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Spbeceld" &)y Loni it Y ¢, ey B 000 LE Ola bt

not clear, Latham CJ may have been trying to use the Preamble as
a trigger for the application of s S1(xxxix). If so, his approach has
not since been followed.

(1) Amalgamated Society of Engineers v Adelaide Steamship Co Ltd
(1920) 28 CLR 129, 152 (Knox CJ, Isaacs, Rich and Starke JI).

(2) " the right of persons to move freely across or within State borders
is a fundamental right arising from the union of the people in an
indissoluble Commonwealth. This right is so fundamental that it is
not likely it would be hidden away in s. 92...", Buck v Bavone
(1976) 135 CLR 110, 137 (Murphy J). Note that Murphy J, never a
federalist, has conveniently deleted the reference to the ‘Federal’
Commonwealth.

1ry

https://www.facebook.com/fayoumlaw2020



i 5 gl o - sl dadla (3l A6

" peablin bl Lo Lozl adln OLop Ul e el 23 125 080
"t Bl 8 5le OF SLstEl Ol Idzel y () 50l 5 ekl 3 el
o sghe A SUEYIMLA Gl a0 pny ¢l JS s SIS
ol etlds J BLaYL, .(‘)EA..:..U inherent equality il.{ st
rr T o e 3] A S B T s gl ] DLW b
o (Toohey ool &k 3 5 coillabodl Sy radll oo oo € wtdl s 52
syl Sz as eild O 4], Kruger v Commonwealth 1.2
M Sl Gk ity Ll Aot 08T 0F 0 et
ool i Jel Las,4m ‘J;@, LIV -.JU\L},AAJ\ Jig ol
1) g ld ) ol Sl ot 5 5 315Ul s RSl

(1) (1992) 174 CLR 455, 486 (Deane and Toohey JJ). Note Winckel's
defence of the use of the Preamble made by Deane and Toohey IJ
in Leeth: Anne Winckel, ‘A 21st Century Constitutional Preamble
— An Opportunity for Unity Rather than Partisan Politics” (2001)
24 UNSWLYJ 636, 646.

(2) (1992) 174 CLR 455, 475 (Brennan J).

(3) (1997) 190 CLR 1, 97 (Toohey J).

(4) (1997) 190 CLR 1, 44-5 (Brennan CJ), 67 (Dawson J, McHugh J
agreeing), 113 (Gaudron J), 154 (Gummow J).
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(1) Dieter Grimm, Integration by Constitution, 3(2) Int’l J. Con. L.
193, 199 (2005).
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1) For the Macedonian case, see Bil%ana Belamaric, Attempting to
Resolve and Ethnic Conflict: The Language of the 2001
Macedonian Constitution, 4(1) S.e. Eur. Pol. 25 (2003); Zhidas
Daskalovski, Lanﬁuage and Identity: The Ohrid Framework
Agreement and Liberal Notions of Citizenship and Nationality in
Macedonia, JEMIE 1/2002; Jenny Engstrom, Multi-ethnicity or Bi-
nationalism? The Pramework Agreement and the Future of the
Macedonian State, JEMIE 1/2002.
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{1) "The citizens of the Republic of Macedonia, the Macedonian
people, as well as the citizens living within its borders, which are
gart of the Albanian nation, the Turkish nation, the Viah nation, the

erbian nation, the Roma nation, the Bosnian nation and others . . .
have decided to establish the Republic of Macedonia as an
independent, sovereign state.”, See the preamble as well as articles
7 and 48 of the 2001 Macedonian Constitution.

(2) In Slovakia, similarlg, the preamble to the Constitution declared
that the Slovak Republic embodies national Slovak statehood. The
Hungarian minority opposed the preamble and demanded that it be
amended from “We, the Slovak nation” to “We, the citizens of the
Slovak Republic.” See Farimah Daftary & Kinga Gal, The 1999
Slovak Minority Language Law: Intemal or Extemal Politics?, in
Nation-Building, Ethnicity and Language Politics in Transition
Countries 39, 4345 (2003). For a similar clash in Poland, see
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Geneviéve Zubrzycki, “We, the Polish Nation’: Ethnic and Civic
Visions of Nationhood in Post-Communist Constitutional Debates,
30 Theory & Society 629 (2001).
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£ A5 A1 Tl 312 oLl 0503 25 30 e = A - ilene
JSeoY1 L £ g LN1 5 5Lall, Human  Dignity and Liberty
Ll Kol RJa-_.AJf «4sT -144¥ JFreedom of Occupation
SUbStantive "Ce b yo 1 5mawn s Gy gmawn 508 5005 Ll cilbl w1
M constitution
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(1) Session 41/19 of the Provisional Government, Feb. 2, 1949 (in
Hebrew); Session 16/110 of the Government, Dec. 13, 1949 (in
Hebrew); Knesset Protocols, 5710, at p. 10, 726, 728, 731, 784,
801-804, 1711~1722, 1262-1263.

(2) Dafna Barak-Erez, From an Unwritten to a Written Constitution:
The Israeli Challengge in American Perspective, 26 Colum. Hum.
Ris. L. Rey, 309 (1995).

(3) See C.A. 6821/93, Bank Hamizrachi Hameuhad ILtd. v. Migdal
Cooperative Village, 49(4) P.D. 221 (in Hebrew).
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@ Aoy ge Ladis i 3 JKa5 el (preface foreword) alin
G eds W a A0 aedoa ilS U, substantive  preamble
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(1)"L Fundamental human rights in Israel are founded upon

recognition of the value of the human being, the sanctity of human
life, and the principle that all persons are free; these rights shall be
upheld in the spirit of the principles set forth in the Declaration of
the Establishment of the State of Israel.
IA. The purpose of this Basic Law is to protect human dignity and
liberty, in order to establish in a Basic Law the values of the State
of Israel as a Jewish and democratic state., In article 2 of Basic
Law: Freedom of Occupation the text is almost identical.
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(1) HCJ Zeev v. District Commissioner of the Urban Area of Tel Aviv,
1 P.D. 85, 89 (Hebrew).

(2y HCJ 73/53 Kol Ha’am v. the Minister of the Interior (1953) 7(2)
P.D. 871, 884; C.A. 450/70 Rogozinksy v. State of Israel, 26(1)
P.D. 129, 135; EA 1/65 Yardor v. Central Elections Committee, 19
(3) P.D. 365; HCJ 953/87 Poraz v. Mayor of Tel-Aviv-Jaffa, 42 (2)
P.D. 309, 332; HCT 262/62 Perez v. Kfar Shemariahu, 16 P.D.
2101, 2113 (in Hebrew).

(3) HCJ 726/94 Klal Insurance Company v. The Minister of Finance,
48 (5) P.D. 441, 461; HCJ 1554/95 Gilat Ass. v. The Minter of
Education, 50(3) P.D. 2, 24-25 (in Hebrew).

(4) HCJ 1661/05 The Regional Council of Gaza v. The Knesset, 59(2)
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P.D. 481 (in Hebrew). The Supreme Court, however, has not yet
decided the legal status of the Declaration.
(1) Aharon Barak, Unconstitutional Constitutional Amendment, Isr. L.
Rev. (forthcoming, 2011) (holding that Israel has a basic structure
of fundamental principles that cannot be amended by a
constitutional assembly; this basic structure includes the character
of Israel as a Jewish and democratic state).
PPN

(3) Jousef T. Jabareen, Constitution Building and Equality in Deeply-
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Divided Societies, The Case of the Palestinian-Arab Minority in
Israel, 26(2) Wis. Int’1 L. Rev. 345 (2008).

(1) This is not to say there are no other reasons for current tensions
between Jewish and Arab citizens; ongoing discrimination against
Arab-Palestinian citizens is, no doubt, a central reason.

(2) Amnon Rubinstein & Liav Orgad, The Legal Status of the
Constitutional Preamble: The Israeli Case, 20 Hamishpat L. Rev 38
(2005) (in Hebrew).

3 .gar’n(rlz%nl (l){)ubinstein, The Curious Case of Jewish Democracy, Azure
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(1) Bruce Stone, A Preamble to the Australian Constitution: A
Criticism of the Recent Debate, 35 Australian J. of Pol. Science
291 (2000); Mark McKenna, First Words: A Brief History of
Public Debate on_ a New Preamble to the Australian Constitution
1991-1999 (2000), available at http://www.aph.gov.aw/library/
pubs/RP/1999-2000/2000rp 16.htm.

(2) See Report of the Constitutional Convention (Old Parliament
House, 1998).
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(1) The referendum was held on November 6, 1999. For the reasons
for its failure, see Anne Winckel, A 21st Century Constitutional
Preamble—An Opportunity for Unity rather than Partisan Politics,
24(3) UN.S.W. L.'J. 636, 63848 (2001); Mark McKenna, Amelia
Simpson & George Williams, With Hope in God, the Prime Min-
ister and the Poet: Lessons from the 1999 Referendum on the
Preamble, 24 UN.S.W.L.J. 401, 415-16 (2001). :

Lot 0T el o Lo 03 o LW i Jo ootz piany 35 eutll ny (1)
W s S g caning oo Ty b 553 sy af] il 8 gL sl
W55 VAT ple gl YV (300 05 Ll gt OFp bl ey OLS Wakg s 1
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(1) "recognising_the nation-bujlding contribution of generations of
immigrants,” or “honouring Aborigines and Torres Strait Islanders,
the nation’s first geople[s], for their dee’%hldnship with their lands",
See Alex Reilly, Preparing a Preamble: The Timorous Approach of
the Convention to the Inclusion of Civic Values, 21 US.N.W. L.J.
903 (1998).
(2) The new preamble asserted that “the preamble to this Constitution
has no legal force and shall not be considered in interpreting this
Constitution or the law in force in the Commonwealth or any part
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of the Commonwealth.” See Mark McKenna, Amelia Simpson &
George Williams, With Hope in God, the Prime Minister and the
Poet: Lessons frotn the 1999 Referendum on the Preamble, op. cit.,

at 411,
(1) Anne Winckel, The Contextual Role of a Preamble in Statutory
Interpretation, op. Cit., at 644648
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(1) For the text of the Treaty Establishing a Constitution for Europe,
see http://en.constitution.com/, For the text of the Treaty of Lishon,
see http://europa.eu/lishon treaty/full textfindex_en.htm.

(2) On the discussions relating to the EU preamble, see Armin V.
Bogdandy, The Preamble, in Ten Reflections on the Constitutional
Treaty for Europe 3 (Bruno D. Witte ed., 2003); Ingolf Pemice,

Int%%'rating the Charter of Fundamental Rights into the Constitution

of the Eumhpcan Union: Practical and Theoretical Propositions, 10

Colum. J. Eur. L. 5, 18-22, 45 (2003); Armin V. Bogdandy, The

Euroa:ean Constitution and European Identity: Text and Subtext

establishing a Constitution for Europe, 3(2) Int’l J. Const. L. 295,

300-305 (2005).
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(1) Sugplement to Max Farrand’s Records of the Federal Convention
f 1787 183, op. Cit., at 152,

(2) See Sanford Levmson Do Constitutions Have a Point? Reflections

?;Olligrchmem Barriers’ and Preambles, 28 Soc. Phil. & Pol. 150
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(1) See Armin V. Bogdandy, The European Constitution and European
Identity: A Critical Analysis of the Convention’s Draft Preamble,
in Altmeuland: The EU Constitution in a Contextual Perspective
(Joseph H.H. Weiler & Christopher L. Eisgruber, eds., 2004),
available at  http://centers.law.nyu.edu/jeanmonnet/papers/04/
040501-07a.pdf. ~ at Hope Co le%e on September 3, 2011
icon.oxfordjournals.org Downloaded from
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