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Research Problem:

Presently there are cases raised in the criminal domain with all the
progress and development we are witnessing relating to some individuals
behaviors whether with themselves or with others in which the consent is an
element and subsequently it generates complexities that face the Criminal
Investigators and Judges. This is a girl who disposes of her embryo which she
born in adultery and she might ask somebody to help her in that matter, and
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there are others who ask to be killed to put an end to their lives and seek the
help by others for committing suicide. Another, is the case of that known as
the encephalic death who remain under the medical equipments which if
removed he will die and such person or his family might ask the removal of
such equipments. There are also the medical experiments carried upon consent
which might cause grave damages whether by ending his life or bring damage
to any of his body members as well as other beautification surgeries and also
the serious injuries that happen in the sports arena. From those cases raised are
some relating to the human organs transfer operations, robbery, fraud, breach
of trust, secrets disclosure, honor assault by defamation, raping and disgracing

crimes.

These are problems that are largely brought before courts nowadays and
they are expected to increase with the opening by science to new horizons that

were never known.

Research Importance:
An attempt to present an answer to the effect of the contentment by the

victim in recent problems that were not known before about transplanting
human organs, medical experiments, beautification surgeries and the
contentment about the medical operations which result in a medical error later
on and the pitiful murder or problem that were known but it has increased
such as the sportive games, races and some crimes like attacking money or
honor. These problems are often presented in front of the courts nowadays and
it is expected to increase with the new horizons the science has opened which
were unknown before.

Research Objectives:

The research aims to study the consent issue and its different definitions in
Islamic Sharia or positive laws and what does consent means legitimately and
lawfully and when to be considered as a cause of justification or as an element
in some such cause or its effects as an extenuating circumstance of the criminal
responsibility which will be through clarifying its concepts, aspects, the
conditions of its validity and time the consent to be considered and its affects
upon each case because it relates human life, bloods and property as well as the

disagreement between the jurists plus the applications through studying some
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cases in specific incidents in the Islamic Sharia and positive laws and from

judiciary and quasi judicial committees judgments.

Research Hypotheses [ Questions:

The study aims to answer the following inquiries:

What is the consent, its elements, types, conditions, time and the
correlation aspects between it and the criminal responsibility?

What is the difference between consent and submission?

What is the extent of the individuals freedom in disposing of himself and
his property?

Does consent have any effect on some of the crime elements?

Is consent considered as a cause of justification in general?

When is the consent of the victim is considered as an extenuating

circumstance of the criminal responsibility or the penalty?

Is it a provision to obtain the victim’s consent before the occurrence of the
criminal conduct or during it?

Is the further consent considered?

What is the extent of the irresponsibility about the medical scientific
experiments if they occurred with consent?

Research Methodology:

1.

Regarding the theoretical section of the research, the descriptive analytical
methodology has been usedby reviewing the rules of the Islamic criminal
legislation relating to the subject matter, derived from the Holy Quran and
Sunna and the views of the Jurists in the four doctrines with mentioning

the opposite views of the positive law Jurists in the issues of contradiction.

In the applied section of the thesis, I have followed the current study
methodology by studying some of the cases and events in which the
consent represents an important side in its occurrence through analyzing
the content and substance of the rules issued whether in the decisions of

Islamic Sharia Courts or in the positive courts.

Significant Findings:

Islam has set up the correct principle of criminal responsibility since about

1400 years but the positive law were since about 200 years only.
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Sharia is more fulfilling in its view to the penalty as a social necessity and
as a means for protecting the community, but the positive laws see the
penalty as a punishment for contradicting the provision and a means for

realizing justice.

All the Islam rulings include the interests of mankind only and Allah the
almighty has no benefit and such interests are for keeping religion, human

life, mind, honor and property.

No influence of consent on the hudoud offenses as it belongs to the right
of Allah (right of the community) or it is a joint right and the right of Allah
is the dominant, but in the Qisas and the blood money offenses it is the
largest field for the consent effect and its appearance here is the
subsequent consent or forgiveness for which the Islamic religion urges.
The effect is not on the criminal liability, but it is confined to the
prevention of applying the penalty as that applies on the Taazir crimes

where the description of the crime remains existing.

In some cases the Sharia recognizes the consent with consideration and it
organizes such type of consent instead of being made secretly between the

parties.

The Sharia does not recognize the pre-consent or that contemporary to the

crime unless such consent is depriving one of the crime elements.

The law considers, the previous or the contemporary consent and it does

not consider the subsequent consent except in cases exclusively provided
for by law.

The sources of justification in Sharia are the Holy Quran, Sunna and
consensus ....etc., but in the positive laws, the sources of justification are

the laws themselves.

The effects of justification in Sharia and laws are directed to the effect on

the criminal conduct and not on the perpetrator.

The consent in the theft in Sharia might convert it from a haddi offense to

a taazir offense in some cases, and such consent might be a motive for
pardon by the chief of state.
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The law do not differentiate between defaming by adultery or else, and
opposite to the Sharia, the law prohibits the expellant from evidencing his
defaming and the raising of suit will be confined on the defamed in a way
that it is not conveyed to others and the laws agree with Sharia that the
waiver does not drop the character of the crime and that contentment will

not be considered as a cause for justification.

Some of the law jurists refer the cause of justification in the medical
processes to the consent of the patient while others refer it to the
physician’s medical legal licence and others refer it to the licencing by law
provided there is consent and this view might be the nearest to the Islamic
Sharia.

Consent and Zina: According to law, if the woman was approving the
sexual intercourse there will be no crime opposite to Sharia which
necessitate that in case the woman showed approval she will be punished
as adulteress in addition to punishing the adulterer.

In case of contentment in disgracing the woman is not punished according
to the positive law as in females kidnapping as the consent-denies one of
its elements because the positive laws are taken from non real principles
such as the personal freedom as a justification for non punishment while

these acts are in themselves mala in se crimes.

In the case of arresting persons and detaining them without right the
Sharia classifies the right therein from the share of Allah and the
Community and that is pertaining to the state and the ruler and no effect
of contentment on it. In-the positive law, the principle is that the personal
freedom is a personal right and subsequently the person is free to dispose
of it and if the arrested was perfectly contented the crime will be denied.

The contentment will not be considered as a cause of justification and it
has no effect on the homiside crime and the jurists contradiction is in the
penalty. Regarding the murder on request, the legislations have taken

several situations and directions, some in agreement with Sharia that there
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is no effect for that request and the murderer will be punished as
murderer and others refer the killing by request as a special crime and
there is a trend to allow such murdering and subsequently releasing the
killer from the punishment with some conditions. Regarding suicide,
some laws do not prohibit it depending on the human right on himself
and accordingly no punishment for attempting suicide and abetment

therein.

In the case of contentment in the abortion crime, the principle in Sharia, is
that the woman has no right to consent abortion and subsequently there is
no effect of her contentment unless it was for saving her life and with
certain conditions, and also are the laws but some of them consider it as
an excuse that permits abortion in case of the illegal pregnancy due to a
prohibited relation and some consider her contentment as a permitting

excuse.
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