
, Criminal law

THE STUDY OF LAW
* t .

Le&ü* ![?
1 A cr ime is any act,  or omission of an act,  in violat ion of a publ ic law. There are

many different crimes, or offences. How many of the offences in the box do you
know? choose four and tell a partner what you think they are. Then look up any
words you don't know in a dictionarv.

2 crimes which are typically committed by office employees and salaried
professionals are known as white-collar crimes (or business/corporate
crimes). which of the crimes listed in Exercise 1 are white-collar crimes?

, E  -  . . r -  F  6  t  3  EK*&ffi$ ErS 3 : Lr! g.T! I tt&É [esv
3 Read the text on page 40 and answer these questions.

1 How do criminal law cases and civil law cases differ in the way they are
ini t iated?

2 Name the four most common categories of criminal offence.
3 In what way is the standard of proof different for criminal and civil cases?
4 what is the difference between a fetony and a misdemeanouft Does vour

jur isdict ion make such a dist inct ion?

4 Match the verbs (1-6) with the nouns they collocate with in the text (a-fl.

1 - c o m m i t  a  a s u i t
2 resolve b an offender
3 br ing c averdict
4  render  d  acr ime
5 sentence e asentence
6 suspend f  ad isoute

5 Look at each of the verb-noun pairs in Exercise 4 and, with a partner. take
turns to discuss who typically carries out each of the actions: an offender, a
victim, a lawyer, the court or a judge. For each collocation there is more than
one possible answer.

6 Footnote 2 on page 40 refers to the oJ simpson case, which is an examore
of an event which gave rise to both a crime and a tort. what is the difference
between a crime and a tort?

(3e

armed robbery arson assault battery bribery burglary
drug trafficking drunk driving embezzlement extortion
homicide insider deal ing joyr iding kidnapping tarceny
money laundering obstruction of justice rape shoplifting
tax evasion theft vandalism

domestic violence
forgery fraud
manslaughter

stalking



Crimina| law, sometimes (although rarely) called penal law, involves the

prosecution by the state of a person for an act that has been classified as

acr ime,Th iscont ras tswi thc iv i l law,wh ich invo |vespr iva te ind iv idua lsand
organ isa t ionsseek ing toreso lve |ega ld isputes .Prosecut ionsare in i t ia tedby
thes ta te th roughaprosecutor ,wh i |e inac iv i l case thev ic t imbr ings thesu i t .
Some jurisdictions also allow private criminal prosecutions'

Depending on the offence and the jurisdiction' various punishments are

ava i lab le to thecour t ' s topun ishanof fender (seeExerc iseL2) 'Acour tmay
sentence an offender to execution, corporar punishment or loss of liberty

(imprisonment or incarceration); suspend the sentence; impose a fine; put

the offender under government supervision through parole or probation; or

place them on a community service ordel'

Cr im ina l |awcommon|yproscr ibes_tha t is , i tp roh ib i ts_severa |ca tegor ies
of offences: offences against the person (e'g' assault)' offences against

property (e'g. burglary), pubtic-order crimes (e'g' prostitution) and business'

or corporate, crimes (e.g. insider dealing)'

Most crimes (with the exception of strict liability crimes such as statutory

rapel and certain traffic offences) are characterised by two elements:

a c r i m i n a l a c t ( a c t u s r e u s ) a n d c r i m i n a | i n t e n t ( m e n s r e a ) . T o S e c u r e a
conv ic t ion ,prosecutorsmustprovetha tbo thac tusreusandmensreaWere
present when a particular crime was committed'

rn criminar cases, tne burden of proof is often on the prosecutor to persuade

the trier (whether jud$e or jury) that the accused is guilty beyond a

reasonab|edoubto feverye |emento f thecr imecharged. l f theprosecutor
fails to prove this, a verdict of not guilty is rendered. This standard of proof

cont ras tswi thc iv i l cases ,where thec |a imantgenera | |yneedstoshowa
defendant is liable on the balance of probabilities (more than 50% probable)'

In the USA, this is referred to as the preponderance of the evidence'

Some jurisdictions distinguish between fe|onies (more serious offences, such

asrape)andmisdemeanoufs( lessseriousoffences,suchaspettythett) '
| t i s a | s o W o r t h n o t i n g t h a t t h e s a m e i n c i d e n t m a y s o m e t i m e s l e a d t o b o t h a
criminal prosecution and an action in tort'2

1ln many jurisdict ions, rt  rs ¡ l legal for anyone to have sexual intercourse with a minor'  This is a str ict

l iabi l i ty cr ime: the offender witt"rt i t t  ¡" gúit ty ot a crime even i f  he or she bel ieved the partner was of

legal, consenting age'
2 The oJ Simpson case, for instance, is a famous example of this. This case is dealt with in Exercise 1l- '



complete the extract below from a law textbook by using the verbs in the box
and check your answer to Exercise 6.

are tried is brought is committed is committed is fined is ounished
is put is resolved was caused

A crime is awrongwhich 1) ........................ against
society. The wrongdoer 2) : he or she
3) ........................... in prison or 4) ................. .... a sum of
money. A tort, on the other hand, is a wrong which
5) ........................ against an indiüdual. The injured party
can sue the wrongdoer and receive damages from the court.
Criminal sanctions exist to make society safer and to keep
people from committing certain acts. Tort remedies exist to
make the injured partywhole again for the harm which
6) .......................... by the wrongdoer.
A key difference between the two is that a crime requires a
criminal intent (mens rea), whereas a tort can result without
intent to cause harm on the wrongdoer's part.
Crimes 7) .......................... in the criminal courts. An action
8) .......................... by a governmental body against the
wrongdoer. A tort, conversely, g) ......................... in the
ciül courts; the injured party brings an action against the
wrongdoer.

8 Give a short presentation on the main differences between a crime and a tort.
Include these points: the parties, the outcomes, the terminology and procedure
and the standard of proof. Refer to your own jurisdiction in your presentation.

Lmngmase {.ase x: Pass$lr* üffim$trase€ñ*ms
9 The textbook excerpt above contains several examples of passive verb

constructions. Why do you think the passive voice is used in these sentences?
In which of the examples above ¡s the agent of the action (the subject which
carries out the action) named?

10 Complete these rules for forming passive constructions:

ü The passive consists of two verb forms. The first is a form of the auxiliary
verb 1) . The second is the 2) toim
of the main verb.

w Usually, the agent is not named in a passive sentence. lf the agent is
named, it is often expressed in a phrase beginning with the preposition
3). ,  .  , , . . . . .

Unit ¿ Criminal law



11 Complete this description of the procedural history of the OJ Simpson case
using the passive forms of the verbs in brackets. Because a procedural history
describes what happened in a case, all of the verbs will be in the past simple
passive.

1 In 1994, the former American football star and actor OJ Simpson

;il ñ; ; il ;;; i;::::'ñ:ill'.T: #T:"' 
or h i s ex-wire N icore Brown

2 He.............. ...... (try) in criminal court for murder. After a lengthy and
highly publicised trial, he ........................ (acquit) the following year.

3 However, in a subsequent civil action in 1997, Simpson
(find) liable for the wrongful death of Goldman and .. ..................
(sentence)to pay $33.5 mi l l ion in damages.

Key terms r: Punishments
12 Match the following sentence halves to form explanations of punishments

which are available to the courts. Why do you think the passive is used in
these examples?

1 When someone is sentenced to
execut¡on,

2 When someone is placed on a
community service order,

3 When someone is sentenced to
imprisonment,

4 When someone is put on parole, d
5 When someone is put on probation, e
6 When someone is fined,

f

a they are put in prison for a crime.
b they are given a period of time when they must behave well

and not commit any more crimes in order to avoid being
sent to orison.

c they have to pay an amount of money as a punishment for
breaking a law.
they are killed as a legal punishment for a crime.
they are released before their prison sentence is finished,
with the agreement that they will behave well.
the court requires an offender to perform unpaid work in
their spare time and to contribute to their community.

13 Discuss the punishments listed in Exercise 12 with a partner. Which are the
most effective? Which are the least effective? Give reasons for vour answers.

Listening r: White-collar cr¡me in the 2rst century
You are going to hear a [aw professor being interviewed on a university radio station
programme. Professor lohn Poulos is a facutty member at the University of California
Davis School of Law After practising taw in Catifornia, he introduced the law school's first
course on white-cotlar crime.

L4 << +.r Listen to the interview. Does Professor Poulos think that whitecollar crime
is less serious than, as serious as or more serious than violent street crime?

15 (i¿.r Listen again and decide whetherthese statements are true (T) orfalse
(F), according to the professor.

1 New technology has led to a decrease in white-collar crime,
2 Street crime is generally punished more harshly than white-collar crime.
3 Increasingly, white-collar crime is committed by employees high up in the

corporate hierarchy.
4 The number of people who are victims of white-collar crime is significant.
5 White-collar crime has had l¡ttle effect on the US economv.
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16 (: +.r ln the interview, Professor Poulos talks about changes in white-collar

crime and the effect of white-collar crime on society. Listen again and complete

these extracts.
:

1 The internationalisation of the economy ...................... more

, opportunities for white-collar crime.
2 While violent crime frequently ....................... the victims of that

cr ime, i t  is usual ly fair ly l imited.
3 But when you have a savings and loans scandal, as we've seen in the

past,  or an Enron scandal,  those cr imes . .  .  . . . . . . . . .  mi| | ions of

PeoPle.
4 Enron
5 The other is the sheer mass of injuries inflicted on investors in cases like

Enron, which . . . . .  the system of invest ing in the USA.

, 6 Part of the slow recovery of the economy ...... . white-collar

crime on the investment environment.

17 Match the two halves of the sentences.

1 Rising poverty in US cities has led a
2 Anti-social behaviour adverselv b

3 Knife crime mostly c
4 White-col lar cr ime has d
5 Fraud has a big impact on e

an impact on the whole economY.
older people, as they sometimes lose
the¡r life savings.
affects the communities we live in.
impacts young men.
to a r ise in gun cr ime.

Sp*aküng x: Wlnite-ss[[er er¡m€
18 Discuss these questions with a partner, As much as possible, make use of the

expressions in Exercise 16.

1 How serious do you think white-collar crime is? what do you think are the

most imoortant effects of white-collar crime on society?

2 Should people who commit business cr imes be punished in the same way

as people who commit other cr imes?
3 Have there been any well-publicised cases of corporate cr¡me in your

jurisdiction?

Kead3s-üS a: Whi{e*es[&ar erisme: Fr*sider deatüng
effid rmerket abuse
One type of white-cotlar crime is insider deating [a[so known as insider tradingJ. lt refers

to the act of trading in securities by peopte who have confidential information about a

company's finances or operations. The articte on the next page deats with the first case to

be tried under the Financial Services and Markets Act, a UK Act of Parliament which created a

new regutatory body for the financial services industry.

(Unit ¿ Criminal law



19 Read through the article below quickly and answer these questions.

1 What is the profession of the appellant?
2 Which crime was he found guilty of?
3 What did he know about the company in quest ion?
4 How much prof i t  did the appel lant make on the sale of the shares?

FSA fines ouditor for morket obuse
The Finonciol Services ond Morkets Tribunol
hos upheld o Finonciol Services Authori! {FSA)
cose ogoinsl Mr Arif Mohommed, o former
Pricewoterhouse Coopers (PwC) oudit monoge¡ who
wos fined I10,000 for commiliing morket obuse.
This is the first iime the morket obuse provisions in the

Finonciol Services ond Morkeb Aci 2000 (FSMA)

hove been the sr rbiect of o Trlbunol declsion.
Mr Mohommed bought shores in Delto plc,

o London Stock Exchonge llsted electricol ond
engineering services compqny, bosed on his
knowledge thot the compony intended to sell i ls
electricol d¡vision. Mr Mohommed become owore
of this conf¡dentiol informotion becouse Delto's

eleciricol divis¡on wos on oudit clienl of PwC, ond Mr

Mohonmed worked on the compony's oudir
ln July 2002, Mr Mohommed f i rst  become qwoTe

.rf tho nronosed .,crle .,f Delto's elecfricol division.
He wos told thot this informotion wos confidentiol

ond not to be discussed with compony officiols.
Although Mr Mohommed begon honding over

ihe resnonsibil l tv for elements of Delto's oudii in

Sonlomhar )OO) I 'e  'emoined on the oudl t  leom
nccinnar{  t^  Dol l^  l f r .^ '  '^ f ,^ '  ' t  tha nar i ¡ r {  lanr l in, , ' ' - - i J '  r - ' - - ' - - - ' , ' 9

un  t n  t hc  d i snoso l  onnó r  I ncémcn t  I n  oo r t i c r l o r  M r" Y ' "  "

Mohommed remoined responsible for plonning
stoff to work on Delto ond hod reoson to know
ohor rt  the .snle's nroores. he.o,,se of i ts imncrct on

r o q ^ r  1 T . o  n l n n n i n ar , - , , ' . , ' ' v .

At lhe end of November 2002, Mr Mohommed
wos owoTe thot the sole process wos ongoing
ond *os r^rettincr close tn nnrocmont Rr^rsed ortv .  ' ' ' '  ' \ ,
th is informotion, he purchosed l5,O0O shores in
Delto on 29 November 2002 ot BOp eoch. Delto
,rnnolnced the disnosol on 9 December 2002

ond Mr Mohommed sold his shores the following

doy ot 105p eoch, moking o prof i t  of  13,250.
The Tribuncl held thot the informotlon

Mr Mohommed hod obout the proposed deol wos
sr l f f ic ient clnd nrecis-o en,.,  , . ,h tn he rnnsidcrerj  q5
J U i l  r !  r u l

relevont informotion occording to the morket cbuse

provislons.

I
2

20 Read the article aga¡n, and decide whether these statements are true (T) or
false (F). lf a statement is false, correct it.

1 The case was heard before the Eurooean Court of Justice.
2 Mr Mohammed was sentenced to imprisonment for his cr ime.
3 The defendant was not at all responsible for the audit of the company.
4 He knew about the progress of the planned sale.

27-Find words in the textthat mean the same as these underl ined words.

1 secret information
2 to buv shares
3 suggested deal
4 the Tribunal decided
5 market abuse laws

22What do you think can be done to prevent cases of market abuse (like the one
described above) from occurring?

2l



LAW IN PRACTICE
Lsad-ñm
cr imes involving ident i ty theft  are becoming increasingly common. Many people think nothing ofgiving away personal information, and this ian be uuuied by criminats. Lawyers can hetp ctíentswho may be at risk of identity theft by ptacing a fraud atert on their credit fite, ctosíng bankaccounts, fil ing a police report and checking io,. n.'or. instances of fraud.
23 a Discuss these questions in small groups.

1 How would you define identitv theft?
2 What examples of identity tneft can you think of?

b compare your ideas with this definition given by the ldentity Theft Resource center.

Identity theft is a crime in which an impostor obtains key pieces ofpersonal identifying information (pII), such 
", 

,o.int security numbersand driver's ricence numbers, anc'usés tn.rn torit.i, own personal gain.This is called ID theft. It can'siart with lost or stolen wallets, stolen mail,a data breach, a computer virus, phishing, 
" 

*;;-;; paper documentst h r o w n o u t b y y o u o r a b u s i n e s s . r : b q u v o l I l v r P d P g I u 0 U u m e n t s

Key terms x: $derrf$ty thef*
24 There are severar common kinds of identity theft. Match the exampres(1_-6) with the definitions (a_f).

1 bin raidingr

2 skimming

3 phishing

4 changing addresses

5 stealing

6 pretexting

dumpster diving

a stearing creditldebit card numbers by using a speciar storage devicewhen processing cards (often in orOer to make illegal copies)2b fraudurentry gaining access to personar information from financialinstitutions, terephone companies and other sources
c taking warets, mair and other items containing personar informationwithout permission
d pretending to be a financiar institution or company and sendingspam or pop-up messages to get people to reveal personal

information
e sending someone's biring statements to another rocation bycompteting a change of address form
f rooking through rubbish for bits or other paper contain¡ng detaired

25 wrr¡cn orthe above 
lll-0..".1 .#;'il:lTe a probrem in your country?Have you ever been the victim of any of the above?

I devices first came ,o or',:::,:":-,:llf"l it was reported that restaurant emptoyees had been
::ili:;::;'f.il:ff[T,:T:i:".::.]:c.:l,o' n"*o,'nt patrons were adv¡sed by anti-:il''?,?lT;T,::f 'ffi ffi :[J:'ff i.""$;;;#ilJi;:::ü%.XH:1?#l;",,

Unit 4 Criminal law



Listening a: Podeasts
The Internet provides a [ot of useful information for [ega[ practitioners who need to keep
up to date with devetopments in the [aw. Specialist btogs are one exampte of constantty
updated sources of information, and there are many law-retated podcasts that can be
downtoaded onto an mp3 player and [istened to during those spare minutes between
appointments. See www.podcast.net for a comprehensive list of audio and video podcasts.

26l.'<+.2-c.s Listen to four short clips taken from law-related podcasts. Which of
the common kinds of identity theft described in Exercise 24 is being described
in each?

27 1'<+.e,¿.2 Listen to the full versions of podcasts 7 and 2 and answer these
questions.

1 Why might a victim of identity theft not realise that they have been targeted?
2 What must potential creditors do when you have placed a fraud alert on your

credit report?
3 Phishing can involve sending email to a person in order to get them to reveal

personal information. What other example of phishing is given?

4 Why may banks refuse to compensate people a second time for losses
caused due to phishing?

5 How are banks contributing to the problem of phishing?

28 1ic.e,4.9 Listen to the full versions of podcasts 3 and 4 and answer these
questions.

The stolen laptop contained information on how many Hewlett Packard
employees?
a 196,OOO
b 19.600
c 1,960
Why misht the stolen information be inaccessible?
a lt is impossible to extract the data.
b The thieves do not have the encryption key.
c The encryption key can no longer be used.
According to the survey, how many bins contained both a bank account
number and associated sort code?
a one in five
b 72o/o
c two in five

' How many Americans have been the victims of identity theft?
a  99 .9  mi l l ion
b  19 .9  mi l l ion

"c  9 .9  mi l l ion

Speaking 2: Short presentation
The senior partner at your law firm has asked you t0 prepare a short presentation on some
of the most common forms of identity theft. She is particutarly interested in what the firm
could do to reduce the risks to its staff and customers, and would atso like to be prepared
for the kinds of questions, concerns and [ega[ problems the firm's clients might have.

29 Prepare a short presentation on the subject of identity theft, using the
information in this unit and the format outlined in Unit 1 (page 15).
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Lmmryaaag# essffi 3: ffiiw$mg mdw&es mmd express&xxg
*fu&&ga*6mx"x
Lawyers frequent ly need to give advice and to te[ [  their  c l ients about obl igat ions imposed
by the [aw.

30 Read the transcript for audio 4.6 (page 128) and find examptes of the of
language of advice and of obligation.

31 Read the information in the box below and complete the notes on the use of
must and have to in the negative.

Giving advice
Should is often used to give advice:
You shoutd then review your credit reports carefuily.

Expressing obligation
Mustand have to are used to express obligation. In statements about obligation
with must, the obligation is usually one that the speaker imposes on him/
herself. Have to is often used to refer to an external obligation (e.g. a law,
regulation or order from another person). compare these two sentences:
t reatty must do something to protect mysetf against identity theft.
We now have to shred att documents before throwing them away.

Must can generally be replaced by have to:
... potential creditors must / have to use what the taw refers to as ...

Mustand have to are used differently in the negative form. You must attend the
meeting has the same meaning as You have to attend the meeting. However,
compare the meanings of these two sentences:
You mustnT atfend the meeting.
You don't have to attend the meeting.

You Ll attend the meeting implies an absence of obligation.
You may attend the meeting if you wish, but it is not compulsory.

You 2l attend the meetingimplies that you are prohibited
from attending the meeting (e.g. confidential information will be discussed that
those present do not wish you to know).

32 Decide whether these sentences are giving advice or expressing obligation.
complete them using should, must or have to. Remember, in some cases more
than one answer may be possible.

1 To register as a victim of identity theft, you obtain a
registration application packet from the Department of Justice.
Those convicted of aggravated identity theft
additional mandatory two-year prison term.
We believe that banking organisations provide their
customers with better information about how to prevent identity theft.
Credit reporting companies make any requests for
further information within 15 days of receiving your ldentity Theft Report.
Victims of identity theft . monitor financial records for
several months after they discover the crime.
Memorise your passwords and personal identification numbers (plNs) so you

serve an

write them down.

Unit 4 Criminal law



Speakin$ 3: Rote-play: advisimg a cliemt
33 Discuss the four cases below with a partner. Take it in turns to play the roles

of the lawyer and the client.

Lawyer
When playing the role of the lawyer, take detailed notes and ask any further

questions necessary using the WASP technique outlined in Unit 3. Advise your

client using the language of giving advice and expressing obligation'

FoR rxnupLe: You should, check your cxeAtL-c,o,rd" sLaL*'nenLs 0.5 soon tus

gou recntNe üun. lt Uot sep, ang purüwses Uou d)An'b mala, gou shoulA,

üú,e-nge üexn unneAt o&dt¿.

Glient
When playing the role of the client, respond to the questions posed by the

lawyer as best you can, inventing any details when necessary. Do not give all of

the information at once.

1 You have just been forwarded several pieces of mail from a previous

address. The mail includes a bill, a series of reminders and follow-up letters

demanding payment for a car that you did not purchase. The most recent

letter is from a lawyer representing the company from which the car was

bought. He is threatening you with legal action.

2 Last week, your credit card was refused, although you had not used it for

several months and had no outstanding debts. When you called the credit-

card company, they said that the card had been used for a series of online

transactions two months ago and that you are now over your limit. You have

not received a statement for three months.

3 You have recently begun a small business employing four administrative
personnel. You are concerned about the rising level of crime involving
identity fraud, and wish to develop a comprehensive policy to reduce the risk

to your staff and customers.

4 You are the CEO of a major international company. Last night, your head of

customer security attended a leaving party for a colleague before travellíng
home on the train. When he woke up this morning, he realised that he had
left his laptop somewhere between the office and home.

Writinq: Letter of advice
34 Write a follow-up letter of advice based on one of your lawyer-client interviews

in Exercise 33. Use the structure outlined in the email of advice in Unit 2.



Language Focus

1 Prepositions Complete the following text with the prepositions in the box.

against +er of of on on on to

Last month, three high*level employees of the Junesco Corporation were arrested

f) ..........{o.r:...... fraud. They were accused 2l having developed a complex scheme

involving investors' money. An action was brought 3) them in the civil court.

Allthree were convicted 4) . fraud and obstruction of justice, and sentenced

5) two years' imprisonment. The judge stated that the actions of the three

men not only had an adverse effect 6) the Junesco Corporation, but also had

a negative impact 7) investors' confidence in the financial system. After the

defendants' lawyers requested that the judge suspend the sentences, the men were put

8) . probation.

Words easity confused Distinguish the following words by matching each with its definition.

Then use one word from each pair to complete the sentences that follow.

1 proof / Wove
a................................... (verb): to show a particular result after a period of time

b .. . . . . (noun): a fact or piece of information which shows that something

exists or is true
The state was unable to . . . ....,. . that the defendant was an accomplice to the theft.

2 prosecution / persecution
a .  . .  . . . .  .  :  the lawyers in a tr ia l  who try to prove that a person accused of

committing a crime is guilty of that crime
b . .... . . . ....... : treating someone unfairly or cruelly over a long period of time because

of their race, religion or political beliefs
According to news reports, the

3 proscribe / prescribe
will seek the death penalty for the dictator.

a ............. ...,............. ... : to tell someone what they must do; to give something as a rule

b . .  . .  . .  .  :  to forbid something
Federal  laws.. . . .  .  sentencing guidel ines and r igid mandatory minimum
sentences, especially for drug-and-gun offences.

Passive constructions Change the underlined verbs in these sentences from active to
passive, keeping the tense the same and making any other necessary changes.

1 The court found the co-conspirators guilty on several counts, most notably fraud and

conspiracy.
2 White-collar crime affects employees, consumers and citizens alike.
3 A judge sentenced the former CEO to 87 months in federal prison for his role in

arranging fraudulent loans that led to the company's forced bankruptcy.
4 lf the prosecutor fails to prove that the accused is guilty beyond a reasonable doubt,

the jury renders a verdict of 'not guilty'.

5 The state prosecuted the company founder for tax evasion, and he is now serving a

three-year sentence.
6 The parole board put the prisoner on parole after four years of good conduct in prison.

7 The judge gave the defendant a suspended sentence for the theft of his sister's car

while intoxicated.



Company law

THE STUDY OF LAW

Lead-in
A knowtedge of company law is essentiatto anyone ptanning to practise commerciat [aw' Law

schoots typicatty offer cóurses on business organisations, examining issues such as how each

major typeofbus inessent i t ymaybeformed,opera tedandd isso tved '

1 As business becomes increasingly globalised, company lawyers in one jurisdiction

h a v e t o b e m o r e a w a r e o f t h e c o m p a n y | a w s o f o t h e r j u r i s d i c t i o n s a s w e | | a s
in te rna t iona | regu |a t ions 'D iscuss thesequest ionswi thapar tner .

1 What types of business entity are you familiar with? Describe the organisation of

one type of business entity in your jurisdiction to your partner'

2 W h a t e x p e r i e n c e d o y o u h a v e o f f o r m i n g , r u n n i n g o r w o r k i n g f o r a b u s i n e s s
entity? What kind of business entity was it?

3 What aspects of company law have you studied?

Readlng I: ConnPany iar¡r
2 a Read the text below and decide whether these statements are true (T) or

false (D.

1 Under the |aW, a company and its members are distinct |egal persona|ities.

2Companymembersaregenera | |yno tpersona| |y respons ib |e fo r themoney
owed bY the comPanY'

3Acer t i f i ca teo f incorpora t ion is issuedwhentheproperdocuments fo r
company formation have been filed'

4 The memorandum of association of a company contains regulations relating

to the internal affairs of a company'

b What are the main differences between a sole proprietor, a partnership and a

publicly listed company? Use the Glossary if necessary'

company lawl is the law which deals with the creation and regulation of

business entities. The most common forms of business entity are compan¡es

and partnershiPs.

A company2 is a group of people which is treated as a legal person' with.a

separate identity from its shareholdin$ members. lt can own property' enter

into contracts, sue others and be sued. This contrasts with a partnersnlp' 
.

which is not considered to be a legal person and is not able to own propeny

in its own name.

Because of the limited liability of the members of a company for its debts, as

we| |as i tssepara tepersona| i t yandtax t rea tment , thecompanyhasbecome
t h e m o s t p o p u | a r f o r m o f b u s i n e s s e n t i t y i n m o s t c o u n t r i e s i n t h e w o r | d .

1 (US) corporation(s) law or corporate law 2 (US) corporation

¡ ¡
r ¡
r ¡
f ¡



companies have an inherent flexibility which can let them grow; there is
no legal reason why a company initially formed by a sole proprietor cannot
eventually grow to be a publicly listed company, but a partnership will
generally have a limited number of partners.

A company has shareholders (those who invest money in it and get shares in
return), a board of directors (people who manage the affairs of the company)
and creditors (those to whom the company owes money). company law deals
with the relationships between companies and their shareholders, creditors.
regulators and third parties.

The process of registering a company is known as company formation.l
companies can be created by individuals, specialised agents, attorneys or
accountants. Today, the majority of companies formed in the uK and the usA
are formed electronically. In the uK, a certificate of incorporation is issued
once the company's constitutional documents and statutory forms have
been filed.2

The constitution of a company consists of two documents. The memorandum
of association3 states the principal object of the company. The second
document, the articles of association,a regulates the company's internal
management and administrative affairs, including matters such as the rights
and obligations of shareholders and directors, conduct of meetings and
corporate contracts.

1 a/so company registration (IJK) and incorporation (US)
2 IUS) general ly no off icial cert i f icate is issued
3 (US) art¡cles of incorporation orcert¡ficate of incorporation (US)
4 1uS¡ bytaws

Key t*rrffi$ ?: Whm dmes whmt ñm c*rmpeffiv &aqÉv
3 complete the sentences below dealing with company law using the verbs in

the box.

enter into has invests is makes manages mon¡tor owes own
OWNS SETVES ON SUE

A legal person rights and duties under the law just like a
natural person.
The board of directors the affairs of the companv ano

company policy.
3 A company can ...................... properry, contracts

and . . ..... .. . other oersons.
4 A shareholder .... . ...... money by buying shares in a company.
5 A company d¡rector.. . ... ....... the governing board of a corporation.
6 A creditor of a company is a person or entity to whom the companv

a debt.
7 Regulators the activities of companies to ensure that

they comply with the law.
A so/e proprietor a company and
personal ly l iable for i ts debts.

Unit 5 Company law



ReadÉr*S k: e*e¿rse €xx cmawperty [aws
4 Read the outline of an undergraduate course in company law and tick the

topics that are mentioned.

1 formation of a company in accordance with regulations
2 the development of company legislation over time
3 a company's dealings with other entities and institutions
4 financing a company's operations
5 the process of joining together two companies
6 increasing company profits
7 dissolving a company

t--t 1L.Ompany law

n
T
n
n
T
T
T

Course outline
This module concentrares on UK company law in the conrext
of modern capitalism and the wider global economy. A series of
introductory lectures and seminars will provide students with an
understanding of, inter alia. the rules governing incorporation, funding
and corporate finance, corporate governarrce and fundamental changes
to the structure of a company (including corporate insolvency and
winding up).We will also consider the more general operatíon of
this particular form of business vehicle. During the second half of the
course, we will examine the concepts of corporate personaliry corporate
rights and members'rights in moré depth bJfore turning to th. newly
introduced directors'duties under the Companies Act 2006. Finally,
we will consider how progressive lawyers might work with busineiies
in order to ensure that directors meet theír responsibilities to their
shareholders, non-affil iated stakeholders, the environment and the
communities in which they operate. One way of encouraging such a
commitment is through the careful drafting of the memorandum and
articles, on which topi. r*o optional halfl-áay sessions are now offered as
a supplement to the company-law module.

5 Match the terms and phrases from the text (l--6) with their definitions (a-f).

1 inter al ia
2 funding
3 w ind ing  up
4 business vehicle
5 directors' duties
6 memorandum and art ic les

a raising money to pay for a business or business idea
b responsibillties of leading company officers
c among other things
d type of company organisation
e process of bringing a company to an end
f documents governing external and internal relations of a

company

Find words that collocate with corporatein the text above and in the summary
text (Reading 1-, pages 50-51). Look up the meanings of the ones you don't know
in the Glossary or a dictionary. Do you know any other collocations with corporate?

What do similar courses in your country typically include? Discuss with a partner.

52



$-$sterañrtg x; Lec{mre *ffi tr#É'#peffiy *mw
You are going to hear an introductory lecture 0n company law at an American university.
8 a (is.r Listen to the first part of the lecture and say whether the professor

is discussing the advantages of corporations, the disadvantages of
corporations or both.

b { Ís.r  Listen again and answer these questtons.

1 According to the speaker, what is the most important advantage of
a corporation?

2 Which signi f icant disadvantage does she mention?
3 How can double taxation be avoided?

9 a (is.z Listen to the second part of the recture. How many aovantages and
disadvantages does the professor mention?

b ( is.z Tick the correct answer for each of the quest ions in the table. Listen
to the lecture again if necessarv.

4 Which entity type(s) require relatively litfle
; papenruork?
i----"-'-
5 Which entity requires shareholder-employees to pay

unemptoyment tax?

c {is.z Listen to the second part of the lecture aga¡n and complete these notes.

Adrantages
I

z
3

+
5

Stocklollers are not

Self-enp/oynent tat

ltable for corporate

Conl¿nuous

f,a-sier lo ra¿se

lasier to

6

7
B

Disadvantages

-71igAer

Jor na-/ orga-rusaüon a-nl corf orate
Uneaploy nen| ., , , . , . . , . . , . . . . , , . . ,
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R ' adwnr¡tage$ an$'LanEttage u$e: ulscus$ln{
disadvantages
l o a l n L i s t e n i n g l - , t h e p r o f e s s o r p o i n t s o u t t h e m o s t i m p o r t a n t a d v a n t a g e s a n d

d isadvantagesofcorpora t ions .Lookat theaud io t ranscr ip tso f the |ec tureon
page t2g and underline the words and phrases she uses to refer to them'

b Comolete these phrases taken from the lecture'

1 The advantage of a corporation is that its owners' Known

as stockholders or shareholders, are not personally liable for its debts and

l iabi l i t ies.
2 One disadvantage of a traditional corporation is double

taxation.
3 Corporations.......................... many advantages ' " ' "' other

business ent i t ies'
4 The seconcl of corporations is selfcmployment tax savings'

5 The f i rst  of  tnese.. .  . . . .  "  is the higher cost '

Speaking I : Role-play: lar',¡yer-client intervievu
11 Work with a partner. one of you plays the role of the lawyer, the other is the client'

Use the WASP aPProach from Unit 3'

LawYer
Ase| f -emp|oyedc | ien thasca l ledameet ing tod iscusswhethersheshou|dconduct
h e r b u s i n e s s a S a s o l e p r o p r i e t o r s h i p o r i f s h e s h o u | d i n c o r p o r a t e ( b e c o m e a
corporation). You know little about her work other than the fact that she is trained

as a Plumber.
P r e p a r e t o m e e t t h e c l i e n t b y c o n s i d e r i n g t h e k i n d s o f q u e s t i o n y o u s h o u l d a s k i n
order to give her the best advice. As you prepare, consider the advantages and

disadvantages each type of company would have for the client'

Glient
Youhavebeenwork ingasase l f -employedp|umber fo rsevera lyearsandhave
recent |y taKenontwoapprent ices 'Youwou|d I ike toexpandevenfur ther ,as
business is going well. You have built up a good reputation and have begun to

specialise ¡n provioing plumbing services for retirement communities' You would like

advice on what form your business should take'
prepare to meet youi Iu*y", by considering the kinds of question you will need to

ask. Your lawyer will also ask about your business, so be ready to answer questions

on your current situation and plans for the future'

LAW IN PRACTICE
Lead-in
The companies Act zooó is the longest piece of legislation ever to be passed in the uK' lt sets

out the basic procedures and systems for how a company shoutd 0perate' and introduced many

reforms. Unlike previou, .otpány [aw, the Act also states that companies must consider the

effects of their business pru.ii.., on the community, emptoyees and environment' Do you have

an equivatent of the companies Act in your jurisdiction? what does it cover?

R
Th,
c0 l
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12 The companies Act 2006 highlights links between a company's financial
success and its social and environmental impact. what kinds of provisions
do you think it might contain? what different parties have an interest in a
company's business practices? should the law provide equal protection for
these different interests? Discuss in small groups.

Readlng 3: Breaeh of eornpanñe$ Aet acsó
The directors of Baggers ptc, an independent supermarket, have received a letter
concerning their potential breach of the Companies Act 2ooó.

13 Read this tetter. Who might pippa Solloway be?

Dear Directors/Chief Executive

Re: Your possible breach of the Companies Act 2006
I am writing to you concerning your company's sourcing of palm oil. As you
may or may not be aware, the activities of many palm-oil suppliers have been
causing environmental degradation in South-East Asia. The establishment
of palm-oil plantations has resulted in deforestation, the destruction of the
habitat of orang-utans, human rights abuses and violent conflict. palm oil is
used in approximately I}Vo of all of your food products.
The companies Act 2006 (the Act) stipulates (in sections r72 and,4r7
respectively) that you have a duty to take such issues into consideration and
to report on them.

I do not believe that your company is doing enough to ensure that your
palm oil comes from sustainable, non-destructive sources. I am therefore
concerned about whether this may consequently be a breach of the Act. This
letter has been copied to the Secretary of State for Business, Enterprise and
Regulatory Reform, who has responsibilit)¡ to enforce the Act.
I look forward to hearing from you as soon as possible as to how you plan to
manage these significant issues and ensure that your shareholders are made
aware of them.

Yours faithfully

Fppa 5ollou"lo y
Pippa Solloway

i::.¡tt-:ij:j¡::::r:¡i::!?l:;t¡irt:1:1.:it{¡*:i:::i:r:.:;r:ii

14 Read the letter again and answer these questions.

1 What environmental issue is Pippa Solloway concerned about in her letter?
2 which sections of the companies Act 2006 might Baggers plc be in breach of?
3 Who else has been sent a copy of the letter?

15 Explain these phrases from the letter in your own words.

1 sourcing
2 a duty to take such issues into consideration
3 sustainable
4 responsibility to enforce

16 Discuss the directors' possible responses to the letter. What would vou advise
them to do?

Unit 5 Company law



Listenin{! 2: Direetors' meeting
Baggers,Execut iveCommitteeisresponsibleforformulat ingandimptementingcompany
strategy, and consists oi io. coor, [iroJ, oav¡¿ wriqht [Marketinq Director] and Simon

Travis [pubtic neUtions OJrec*l ' i has catted u t.tting with Sara Bat[ [Baggers'

;ñ;,;;;;;"nsetJ to discuss the company's response to Pippa Sottowav's letter.

L71.<s ,s l i s ten to the f i rs tpar to f therecord ing .WhatdoesSimonwant tosend
to PiPPa SollowaY? WhY?

19 (ís.+ Listen to the second part of the recording;. when does Baggers have to

publish its first business review under section 417 of the Act?

19 (is.s, s.4 Listen to both parts of the recording again. Decide whether these

statements are true (T) or false (F)'

lBaggers issuedapo l icys ta tementonenv i ronmenta | i ssuesbefore the
enáctment of the Companies Act 2006'

2 Baggers is a carbon-neutral company'

3 The Executive committee have detailed information on the local impact of

Baggers' sourcing of Palm oil'

4Baggers 'compet i to rshavenotye t respondedtoa l l theprov is ionsof the
ComPanies Act 2006'

5 B a g g e r s p t a n t o p u b l i s h a b u s i n e s s r e v i e w w i t h i n t h e n e x t t h r e e w e e k s .

Key terms r: Ft¡btic retations
Theadv iceg ivenbycorpora te lawyerscanhaveast rong in f luenceontheWayacompany
is viewed by the pubtic. Coo¿ meiia retations are essentiat' Listening z includes some of

the terms used when discussinq the pubtic face of a corporation'

2o Match the terms and phrases in italics (1--7) from Listening 2 with their

definitions (a-g).

1 How mucn more proact¡ve can you get?

2 ... you've seen the press releasewe put out in March 2005 "'

3 We all agreed on the poticy statement concerning the environment'

employment and our role in the community'

4 . . . t h e b o t t o m / i n e i s t h a t j u s t a b o u t a | | t h e p a l m o i I u s e d i n o u r o w n . b r a n d
products is sourced from South-East Asia'

5 | want people to see us as setting the agenda "'

6 .'. we're prepared to stand by our own policy initiatives "'

7 We're on trackas far as the rest of the Act is concerneo "'

a the most important fact in a situation

b d e c i d i n g w n a t s u b j e c t s o t h e r p e o p l e s h o u | d d i s c u s s a n d d e a | w i t h
c a d o c u m e n t o u t | i n i n g a s e t o f a g r e e d i d e a s c o n c e r n i n g a p a r t i c u l a r i s s u e
d making progress and likely to succeed

e t a k i n g a c t i o n b y c a u s i n g c h a n g e a n d n o t o n l y r e a c t i n g t o c h a n g e w h e n i t
haPPens

f new actions often intended to solve a problem

B a public statement given to the media to publish if they wish

Te;
Duri
Com

21-



Text ana[ysís; Reading a stata¡te
During the meeting, the cEO of Baggers distributed copies of sections r7z and 4u of theCompanies Act 2ooó.

21 Quickly read section 772 of the companies Act 2006 and choose the best heading.
a Duty to consider social and environmental issues
b Duty to promote the success of the company
c Duty to respect the rule of law

172

(1) A director of a company must act in the way he considers, in good faith, would bemost likely to promote the success of the .o.npuny for the benefit of its members asa whole, and in doing so have regard qamongsi other matters) to-
(a) the likely consequences of any decision in the long term;
(b) the interests of the company,s employees;
(c) the need to foster the company's business relationships with suppliers,

customers and others;
(d) the impact of the company,s operations on the community and the

environment;
(e) the desirability of the company maintaining a reputation for high standards ofbusiness conduct; and
(0 the need to act fairly as between members of the company.

(2) where or to the extent that the purposes of the company consist of or includepurposes other than the benefit of its members, subsection (l) has effect as if thereference to promoting the success of the company for the benefit of its memberswere to achieving those purposes.

(3) The duty imposed by this section has effect subject to any enactment or rule of lawrequiring directors, in certain circumstances, to consider or act in the interests ofcreditors of the company.

Read the statute a second time. which subsection is the easiest rounderstand? Which seems most difficult? Why?
a statutes are drafted in generar terms to cover ail foreseeabre circumstances.Their meaning must be interpreted by rawyers and judges. what strategiescan you think of to make sure that you interpret a statute correcty, e.g. payattention to the punctuation, assume each word has been carefuily chosenby the drafter, etc.?

b Compare your ideas with those in the box on the next page.

Unit 5 Company [aw



some statutes are clearly wfitten, meaning that you can easily understand exactly

what the legislature intended. unfortunately, many statutes are very difficult to

unders tand.Herearesomeru les to fo | |owwhen in te rpre t ingaSta tu te :
ü Make sure vou understand the statute. Begin by reading the key sections qulct{ly

to get a generat idea of What the Statute says, then read.it agajn for detai|.

. r pav close attentionio 
"ir 

Üre an¿s ano ors. ir'u ,." ot anáto end a series
- 

*áun"that al l  e lements of the ser ies are included, or necessary; an oratthe

e n d o f a s e r i e s m e a n s t h a t o n l y o n e o f t h e e | e m e n t s n e e d b e i n c l u d e d '
.l Assume all words and punctuation in the statute have meaning' lt 's tempting

to skip words you don't quite understand and ignore awkward punctuation' Try

not to do this.

c ir ar," ,i.rut" i. onrv one of several you are studying, interpret it to be

consistent with the other statutes if at all possible'

j lnterpret a statute so that it makes sense rather than leading to some absuro

or imProbable result'

u Track down all cross-references to other statutes and sections and read those
- 

statutes and sections.

2 4 R e a d t h e | e t t e r f r o m P i p p a S o l l o w a y t o B a g g e r s p | c a g a i n ' W h i c h o f t h e
provisions of s'i-72(l) might Baggers be in breach of?

25 Explain the mean¡ng of s.L72(2) to a partner. What kind of situations might it

cover? Prepare by rewriting s.L72(2) in your own worcls'

2 6 R e a d s ' ! 7 2 ( 3 ) . | n w h a t w a y i s t h e d u t y i t i m p o s e s | i m i t e d ?

Sp*akümS a: Rm&e-p&ey: Lewytrr*c*¡*ffit f;sxterqrüew
The meeting of the Executive committee was catted to discuss Baggers' response to Pippa

Sottoway's ietter. By the end of the meeting, four possibte options had been suggested:

1 Write a short response with the company's view of the issue'

2 Write an exptanation of why Baggers faited to disctose the issue and/or considered it

to be immateriat to report  to sharehotders'

3 Outtine Baggers' ptan to mitigate the issue'

4 Promise to write a futl response after a reasonabte period'

The CEO must now discuss the advantages and disadvantages of each of these with

Baggers' lawyer and decide which woutd be in the best interests of the company'

27 Workwith a partner' One of you plays the role of the lawyer' the other is the

CEO of Baggers. Use the WASP approach from Unit 3'

cEo
Prepare for the meeting by considering the advantages and disadvantages

of each option. which do you think is in the company's best interests? why?

what questions must you ask your lawyer in order to get the most out of your

meet¡ng and to ensure the best result for Baggers? Make sure that the lawyer

explains everYthing clearlY.

Lawyel
Prepare for your meeting with the cEo by considering the advantages and

d i s a d v a n t a g e s o f e a c h o p t i o n . W h i c h d o y o u t h i n k i s i n t h e c o m p a n y ' s
best interests? why? Advise the cEo with reference to section 772 of the

Companies Act 2006, and explain your reasoning clear ly '

rrrr| ¡s,!v turn to Gase Study 2: Company law on page 120'



Language Focus

1 l imited
2 sole
3 third
4 constitutional
5 corporate
6 publ ic ly l isted

1 word formation comprete this tabre by fii l ing in the correct forms.

registrat¡on

Incorporation

regulate

enforcement

wind up

I  d issolut ion l

fgndlng :

Cotlocations *r*n 
"".0"r; 

;;;" u"rn" ¡n Exercise 1 colocate with rhe word
company except one. Which one is it?

Adjeetive collocations

a Match the adjectives (1--6) with the nouns they commonly collocate with (a_fl.

a party
b documents
c l iabi l i ty
d funding
e company
f proprietor

Use the collocations to complete these senrences.

t . L!n*rL. Wütu is attractive to invesrors, as it greaily reduces their
personal f inancial  r isks.

2 once you have filed the required statutory forms as weil as the

be issued to you.
3 lf you decide to form an unincorporated business yourself, you will be what is

Known as a ...................
4 The on which many researchers depend is sometimes

considered ethical ly problematic.
5 All motor insurance policies now automatically g¡ve .............. cover

throughout the EU.
6 lf a business offers its shares for sale to the general public, it is known as a

€



Commercial law

THE STUDY OF LAW
E ¡ 6

Le&ü*¡tT
1 commercial law is the body of law that governs trade and commerce. Discuss

these quest ions in smal l  grouPs.

l W h a t b o d i e s o f l a w g o v e r n c o m m e r c e i n y o u r j u r i s d i c t i o n ?
2 How would a contract d¡spute between two companies from different

jurisdictions be settled?
3 Which international bodies do you know that set guidelines for commercial

transactions?

Rsadtxt& 'ü: tmmrx'se*"eÉa& [mw
2 Read the text below and decide whether these statements are true (T) or false (D'

!. Commercial taw is a general term for a number of diverse areas of the law

which regulate trade and commerce.

2 Contentious work includes the drafting of contracts and advising clients'

3 The Uniform Commercial  Code appl ies to commercial  t ransact ions in al l  of

the member nat ions of the European Union'

4 The World Trade Organisation checks to see if countries follow the trade

agreements they have signed'

Commercial law deals with issues of both private law and public law' lt

developed as a distinct body of iurisptudence with the beginning of large-

scale trade, and many of its rules are derived from the practices of traders'

Specific law has developed in a number of commercial fields, including

agency,banking,bankruptcy,carr ia$eofgoods,commercia|dispute
resolution, company law, competition law, contract, debtor and creditor, sale

of goods and services, intellectual property, landlord and tenant, mercantile

agency, mortgages, negot¡able instruments, secured transactions, real-

property and tax law.

The work of a commercial lawyer may involve any aspect of the law as it

relates to a firm's business clients, and the role of the lawyer is to facilitate

business clients' commercial transactions. lt is essential for a commercial

lawyer to have not only a good knowledge of a lot of substantive law, but also

a thorough understanding of both contemporary business practices and the

particular business needs of each client.

A commercial lawyer may be asked to advise a client on matters relating to

both non-contentious and contentious work. Non-contentious work largely

involves advising clients on the drafting of contracts, whereas contentious

work commonly involves the consequences of breach of contract'



Many jurisdictions have adopted civil codes that contain comprehensive

statements of their commercial law, e.g. the Uniform Commercial Code (UCC)'

which has been generally adopted throughout the USA. Within the European

Union, the European Parliament and the legislatures of member nations are

working to unifl their various commercial codes'

A substantial amount of commercial law is governed by international treaties

and conventions. The United Nations Commission on International Trade

Law (UNCITRAL) regulates international trade in cooperation with the World

Trade organisation (wTo). The wTo is responsible for negotiating and

implementing new trade agreements, and is in charge of policing member

countries' adherence to these agreements, which are signed by the majority

of the world's trading nations and ratified by their legislatures (for example,

Parliament in the UK or Congress in the USA).

Key €*rffis: Fñebds, 6mst€€x.e*$ffiffi$ effiS *#ffi**Pts $r'*
r 1 8

corffirT?ercs&t il&w
3 Look at the areas of activity in commercial law mentioned in the first paragraph

of the text above and answer these questions. Use the glossary if necessary'

1 Which field deals with the legal rights associated with products of the mind,

such as patents, copyri$hts and trademarks?
2 Which field involves the laws and regulat¡ons governing market behaviour,

particularly agreements and practices that restrict free enterprise?

3 Which institution deals with the supply of credit information about business

organisations to other businesses and financial institutions?

4 Which field is concerned with the legal relationships between the shipper (or

owner) of goods, the carrier, and the receiver/consignee of goods?

5 Which field focuses on the laws regulating money paid to the government in

connection with commercial transactions?

4 Choose the correct word or phrase to complete these definitions.

1 'Agency' is the term for the relationship of a person who acts in addition to /
on behalf of / on account of another person, known as the principal.

2 Bankruptcy is when someone cannot pay what they owe / own / won, and all

their property is surrendered to a court-appo¡nted person who liquidates the
property to pay the claims of creditors / owners / debtors'

3 A secured transaction is a loan or credit translation / transaction /
termination in which the lender / Ioaner / debtor acquires a security interest

in certain property owned by the borrower and has the right to repossess the
property if the borrower cannot pay.

4 Negotiable instruments are documents which represent a right of charge /
payment / creditfor a specified sum of money on demand or at a defined time.
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Lüstem&mgx:Pr*f&{emf&tsrT}mereiat[awyen
Just as commercia[ taw itsetf encompasses many distinct fietds of, [aw, commercia[

lawyerso f tendea lw i thd i f fe ren tareasofcommerc ia tac t iv i t y in thecourseof the i r
careers .Youarego ing ton .ur thepodcas to fan in te rv iewwi thMichae lGrant 'an
associate at a commerclt iu* firm' which appears on the website of the atumni

association of an Austratian university'

5 (ie.r Listen ano answer these questions'

1 Why has he oecided to return to university?

2 What does he advise law students regarding career choices?

6 ( i e ' r L i s t e n a g a i n a n d t i c k t h e w o r k h e d i d b e f o r e j o i n i n g R a v e n s t o n e , A l t m a n
and Ofner, LLP '

1 PreParing notices of dismissal

i int"rui"*ing junior lawyers for positions at his firm

3 AnalYsing technical documents

4 Submitting Patent aPPlications

5 Writing Patent drafts

6 Drafting maritime legislation

7 Resolving charter party disputes

8 Handl ing cargo claims

9 Litigating shiP collisions

Lartgwm*e axs*: &*werh $qef;"Bet&ons
ln expressed bY the verb' We

:ilil:: fl";T:[ : :1ifi "' E*?]; Íili;'; ;;;' 0""'o' ot'' u'ln"'' *r.' i' r'
describe how an action is carried out ('n*íi ' 

""'"1'"¡ 
Adverbs can also be

used to qualify adjectives (e'g' particutarty íntlresting'

T a U n d e r l i n e t h e a d v e r b s i n t h e s e n t e n c e s b e l o w f r o m L i s t e n i n g l - a n d t h e n
decide which function the adverbs have (a-c)'

a describing time of action

b describing manner of action

c qualifYing an adjective

1 He's currently undertaking a Master's of e-Law at Monash University'

2 There,s something about the challenge of taking a complex commercial

t ransac t ionandexpress ing i tc lear |yandconc ise |y tha t rea l l yappea|s tome.
3 I also had to write patent drafts, which are incredibly detailed descriptions of

the inventions in precise legal terms'

4 lt was interesting, although at times extremely difficult and demanding'

5 But l quickly reaiseO thai what I liked best was working closely with the

other lawyers on liti$ation' defending or enforcing patents'

6 |usua | |yspendmos- to f thedayrev iewingdocuments ,d ra f t ingagreements '
meeting with clients and' of course' answering emails'

b Where are me adverbs placed in relation to the verbs?

8 Fot
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8 For each of these sentences, decide which adverbs don't fit.

1 My work often / carefully / regutarty involves litigating charter party disputes,
although I occasionally / sometimes / remarkably handle collision cases as
wel l .

2 Maritime salvage claims can be ctosety / extremety / incredibly challenging
due to the complicated legal situation.

3 The remarkably / quickly / extremely fast pace of change in the area of
information technology law means that lawyers at our firm have ro mainty /
regularly / often attend seminars about the effects of new legislation.

4 Researching technical innovations carefuily / extensivety / extremely is
a(n) very / extremely / regularly interesting step in the process of writing a
patent draft.

Speakins t: lnternshíps
Listening r, Michael Grant described his internship with a marit¡me law firm. lt is

for law-schootstudents to work in the summer months as an intern in a law
T, government department, non-profit group or organisation. An internship can be paid
unpaid. Some internships lead to course credits which count towards a law degree.'

Discuss these questions with a Dartner.

1 Have you done an internship? lf so, describe the organisation and your
duties there.

2 what do you think makes an internship a valuable experience? what can be
gained from it?

3 What would your ideal internship be?

rt analysis: Letter of applíeatisn for an
ennsFrip
students often write a letter of apptication to appty for an internship in response ro a
ific advertisement. However, it is atso common for a student to write what is known

a prospecting letter, or letter of interest, in which the sender asks if there are anv
enings for interns at the company or institution.

Quickly read the letter on page 64 written by a student. ls it a prospecting
letter or a letter of application replying to a specific advertisement?

Read the letter again and answer these questions.

1 What kind of organisation is she applying to?
2 Which areas of the law is she interested in?

What legal work experience has she had?
Which documents are enclosed in the letter?

the adverbs used in the letter. why do you think the writer uses so
adverbs? What effect does it have?

Unit ó Commercial law



13

Julia Schwende
1 Marktgasse 17

1210 Vienna
Austria

2 1 November 2008
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3Robson, Mumsen and Meech LLP

8 Hawthorn Road
Saffron Walden
Essex
CB11 3KL

a Dear Sir or Madam

Summer internship in commercial law

5 | am a student of law at the University of Vienna, Austria' 6l am now in my second

yearandlexpect tocomptetemydegreeinJune2of i '7 |aminterestedinapply ing
for the summer internship in commerclal law which is adveftised on your website'

B tn my studies, I have cámpteted all of the required courses sule¡si_ut]1t*:t:

lamparticu|arlyinterestedincommercia||aw,andhavetakene|ectivecourses|n
debtor-creditor law and negotiable instruments' e Furthermore' I have frequently

attended guest lectures uná di""u"sions at my university on topics related to

commercial law. 10 | have also already gained work experience at a law firm' as I

carried out an internship last summer alt a smatl law firm specialising in tax law in my

hometownofDornbirn.l lTheremydutiesincludedresearchingnew|egislationand
helping the panners prepare cases for trial. 12 Full details of my studies and work

experiénce are included on the enclosed résumé'
13 The internship you are offering is especially attractive t-? *", as I would like to get

to know what it ¡s t¡t<e to work at a targl commercial law firm with many international

clients and to have the experience of iorking abroad in an English-speaking country'

1a I am extremely motivated and a hard workér and I sincerely believe that I wou[d

make the best of such an opportunity'
151 can confidently say that I have a particularly good knowledge of English' as I

have spent."u"rál summer vacations with my family in the usA and I have taken two

courses in Legal English at my universiiy. 161ám enólosing writing samples in English

as you request in your adveru the letters were written as part of my Legal English

?iül"ffa you require fufther information, please do contact me' 1B I look forward to

hearing from You.

Yours faithfullY

JuLia /chñenae
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13 Match the sections and ideas which should be included in a letter of
appl icat ion for an internship (a-m) with the corresponding sentences in the
letter (1-18). Some sections/ideas are used more than once.

a Reference to how you found out about the internship
b Your address
c Reference to things requested in the ad (writing sample, references, etc.)

and enclosed in the letter
d Recipient 's address
e Reasons for your interest in internship
f Description of your legal work experience
g Introduction, saying who you are
h Date
i Description of your studies and coursework
j  A 'cal l  for act ion'  which closes the let ter
k Salutat ion
I Reason for writing letter
m Detai ls of any personal qual i t ies, qual i f icat ions or ski l ls that make you r ight

for the internshio

D ^ o J * * * * . d * " É s - 4 ' t ' - E ¡Fr ¡déq&ss3c$* ' "  o  . #mEY!# f t g&A  eFsÁS EmFPt r$3qB?8 ryl \ k & * 4 W ! ; ü Y $  e E  e d W B l E E t l \ d t U E f f i *  e f f i B H  S e t A b t  i s d E € E F

14 Read this text. Where do you think it appeared?

Powderhouse Sommerville LLP International Commercial Law Internship

The international commercial law firm Powderhouse Sommerville LLP launched its International
Commercial Law Internship at the University Law School in 2006 and has renewed it for the
current academic year.

Powderhouse Sommerville LLP is one of the world's largest law firms, with over 1,600 lawyers
and 15 offices in North America, Europe and Asia.

Professor May Rikos, Director of the University Law School, said: 'The University Law School
welcomes the opportunity to work with one of the first-rank global commercial law firms.'

Under the terms of the internship, students taking International Commercial Law courses in
Mergers, Comparative Antitrust Law and World Trade Law will be invited to compete for the
internship. Selection will be on the basis of an essay plus interview of the students who achieve
the top essay mark in each of the relevant courses. Applications must be submitted by March
10, and the interviews will take place in late March/early April. The Internship will take place from
May to July inclusive in the Powderhouse Sommerville Frankfurt Office.

Link to application at the bottom of this page.

Read the text again and answer these questions.

1 Who can apply for the internship?
2 How wi l l  students be chosen for the internshio?
3 When and where wi l l  the internship take place?
4 How can a student apply?

rit$mg x: Le€ten' #f mpp*$*mt$*sx
Write a letter of application in response to the internship advertisement in
Exercise 1,4. Be sure to include all of the sections and ideas necessarv.

Unit ó Commercial law



LAW IN PRACTICE

Lead-$r¡
|n te rnsh ipsareVeryo f ten the f i rs texper ienceyoungtawyershaveof therea t i t ieso f
gtobatisation in trre wort<piu... Nunv'turge tegat tirms have offices across the qtobe'

ámptoyinq lawyers of many nationatities'

17 Discuss these questions with a partner'

1 What do you understand by the term globalisation?

2 What factors nave contributuo to the üobalisation of the world's economies?

3 What are the implications of globalisation for:

a businesses? b commercial lawYers?

R.eadim$ 3; Kste sf ecm!'*ertEe[ asertts

Mostcompan iesengaged in in te rna t iona l t rademakeuseofagents to represent them
abroad. The relations;;ffi; ;;;, _.rJ 

principat is commontv governed bv a

commercia[ agency agreement, and the European Ünion has sought to harmoniset its

member states, uq.n.}, tu*, in order to give agents greater protection'

Th is tex t is takenf romthe in t roduc t ion toadocumentwr i t ten to in fo rmlawyersabout
recent chanqes in the law concerning commercia[ agency agreements'

l sReadthe tex tanddec idewhether theses ta tementsare t rue(T)or fa lse(F) .

1 under EU law, a commercial agent is a person who sells goods and services

on behalf of a PrinciPal'
2 A g e n t s a r e g e n e r a t t y p a i d a f l a t r a t e ; t h a t i s ' a c h a r g e t h a t i s t h e s a m e f o r

. ilL?,ili; wi' often abandon agency agreements once a customer base

becomes established'

Re
l}c

lTheroleo.fcommercialagentsis.wellknor¡¡n.Theyactasindependentintermediaries
representing ffi;;;'tt"' i"'t'" ;'**' ; 

":#'":':1-agent 
is defined bv EU

Directive g6/653 as a person ,*t o i, ul"rr-employed,intermediary having continuing

il,tüx I',t"" r::ffi ***::,:,';"lx L*:w ;:m nl'"lli * rr
his principal ...,. rhey do nor b"y p;;;;;from ttreir principals, but arrange sales directly

Hfi ,ffi il*fi lif .T".:H*'T:i*'*run:ff IHXT"T;"""TT'lllllug"or
, É;;*: l*"""-i,ffi T:H::l lffi'triffi ': :11'::::"" ""'{ ra de rt p rovi d e s a

convenienr ñ;;;;" 
"nuutirrg 

a foreign supplier,o o"n"rrui"'* o""tt*ut market' By

#it"$*:ilfr *i**;tffi *il:*i:h".:T:f :ffi:H?liT:J:"#"'J"'::ff'l'
:tff :ffi 'j*};,'Jln-i"';tJ*;J:;*"**tt"X':""'"mm:::;lliTIT'
H:H*,i;;;;';:;;;u. *urk".-t on a'no cufe, no pav' basis'

I Harmonisation ¡s tne process by which different states adopt the same laws'



3 But the position of the commercial agent is r,rrlnerable. Because of the agent,s role as
intermediary, the principal necessarily has perfect knowledge of ü" .,r;;;;";, or"**¿by the agent. As sales volumes build, the temptation for the principal to circumvent
the agent and enter into direct relationships with customers can often become
overwhelming against the background of an increasing commission bill, often fuelled by
repeat orders from the same customers. It is ao*-orrpluce, therefbre, for the commercial
agent to find his relationship with his principal brought ro an end precisely at the
moment where the agent's efforts have resulted in the establishment of a significant
new customer base for the principal in a new market. In this way, the agent becomes
the victim of his or¡m success and the principal takes advanrug"trah" goodwill in the
principal's product, created largely as a result of the agent,s efforts.

19 Read the text again and answer these questrons.

1 why is commerciar agency important for internat ionar trade?
2 How do commercial agents sometimes become 'victims of the¡r own success.?

20 Match these words and phrases from the text (1-4) with their  def ini t ions (a_d).
1 commission
2 intermediary
3 a 'no cure, no pay'  basis
4 goodwil l

a wnen payment is only made fol lowing a posit ive result
b the benefit a business gets from having a good reputation
c someone who carries messages between peopre who are unabre

to meet
d payment to someone who seils goods which is directry rerated to

the amount of goods sold

Remd$*ug 4: fl#**fl$?trscñe* e{Xtr$}üy ##ffigr&cfx
Ihe lcc'z Model commerciat Agency contract is commonty used by businesses entering anew market, and is an exampte of a standard form¡ contract. lts provisions are based onprevailing practice in international trade rather than national laws.

of

rll'

'f

I
¡T

r

what are the advantages of using a standard form contract based on common
business practices rather than negotiating contracts according to domestic raws?
what kind of provisions wourd you expect to find in a commerciar agency
contract?

Chance Computing is a UK-based company that produces budget taptop
computers for schoorchildren. lt uses agents to sell its products to other
countries. Read the crauses on the next page taken from chance computing,s
standard commercial  agency contract and answer these quest ions.
1 Can the agent set the price at which goods wiil be sord to third parties?
2 Under what circumstances can the contract be terminated?
3 What is the governing law?
4 lf the principal breaches the contract, what court has jurisdiction?

commercial agency agreement
Internationar chamber of commerce ¡s an organ¡sation of businesses from overJntries that works to promote and support global trade and globaltsat¡on

unit ó commercialtaw e



The Agent shall endeavour to obtain business for the Principd anü

is bound to serve the interests of the said Principal to the best of his

abitity. He will do his best to provide ail information necessary for the

purpose of promoting b"i"t"' and especially inform the Principal

immediateiy about every order received'

tt" *uy rroid"-oiut" toá tne prices' deiivery and payment conditions

of the Principal without his consent'

gThecontractshal lcomeintoforceonl0February2006andshal lbe

valitl tbr an indefinite Period'
sherethecontracthasbeenagreedforaf l redperiod, i tshal lbe
expectedfbrthesameperiodprovidedthatnoticeofterminatioi"o."]'
n o t h a v e b e e n s e w e d , b y r e g i s t e r e d l e t t e r ' a t l e a s t s i x m o n t h s p r i o r t o .
the end of a calendar quarter'

strere the contract has been agreed for an indefinite period' it may

be terminated by either party thereto giving' by registered letter' six

months' notice irior to the end of a calendar quarter'

l0TheprovisionsoftheEECCounci lDirect iveof lsDecember1936
ontheco-ordinationofthelawsoftheMemberStatesrelatingto
self-employed agents (86/655/EEC) apply to this agreement' In other

respects' the law of the domicile of the Agent is to be consulted'

l tArrydisputesaris ingoutofor inconnect ionwiththisagreementshal l
be deciiled by the cámpetent court in the area where the claimant

has his residence or registered offices'

24Take i t ln tu rnswi thapar tner toexp |a in theprov is ionsof thecont rac tus ing
$Á[pl¡] vour own words.
l ANswER I  

'

iiüüil 
EXAMpLE: Ctause 4 sat¿s üaL üe a4enb need's pexmLss'an kom üe prr'na4al

tn üange prkx-s and' c'ond)ü'ons of saJ'e' eb'

Readins s: 
"E'he e**"*rr*ercEat &ge*ts fe*uneEt

ffi inective$ ffimgaa&mt&mms xSSS
The commerciat Agents [councit DirectiveJ Regutations rgg¡ [as amended] is an example

of an EU directive ¡n.otüutu¿ into Engtiih taw, and implements EU Directive 8ólós¡' as

referred to in the commercial agency contract in Exercise z3'

25 Quickly read Regulation 17(1) on the next page and answer these questions'

1 What ¡s the general aim of the regulations?

2 U n d e r t h e A c t , w h a t t w o w o r d s a r e u s e d t o r e f e r t o t h e m o n e y t o w h i c h a n
agentm|ghtbeent i t |ed fo | |owing the terminat ionofanagencyagreement?
What is the difference in meaning between these two words?



Entitlement of commercial agent to indemnity or compensation
on termination of agency contract

77 (1) This regulat ion has effect for the purpose of ensuring that the commercial
agent is,  af ter terminat ion of the agency contract,  indemnif ied in
accordance with paragraphs (3) to (5) below or compensated for damage
in accordance with paragraphs (6) and (7) below.

(2) Except where the agency contract otherwise provides, the commercial
agent shal l  be ent i t led to be compensated rather than indemnif ied.

(3) Subject to paragraph (9) and to regulat ion 18 below, the commercial  agent
shal l  be ent i t led to an indemnity i f  and to the extent that-

(a) he has brought the pr incipal new customers or has signi f icant ly
increased the volume of business with exist ing customers and the
principal cont inues to derive substant ial  benef i ts from the business
with such customers; and

(b) the payment of this indemnity is equitable having regard to al l
the circumstances and, in part icular,  the commission lost by the
commercial  agent on the business transacted with such customers.

(a) The amount of the indemnity shal l  not exceed a f igure equivalent to an
indemnity for one year calculated from the commercial  agent 's average
annual remunerat ion over the preceding f ive years and i f  the contract goes
back less than f ive years the indemnity shal l  be calculated on the average
for the period in quest ion.

(5) The grant of an indemnity as mentioned above shal l  not prevent the
commercial  agent from seeking damages.

(6) Subject to paragraph (9) and to regulat ion 18 below, the commercial  agent
shall be entitled to compensation for the damage he suffers as a result of
the terminat ion of his relat ions with his pr incipal.

(7) For the purpose of these Regulat ions such damage shal l  be deemed to
occur part icular ly when the terminat ion takes place in ei ther or both of the
fol lowing circumstances, namely circumstances which-

(a) deprive the commercial  agent of the commission which proper
performance of the agency contract would have procured for him
whi lst  providing his pr incipal with substant ial  benef i ts l inked to the
act iv i t ies of the commercial  agent;  or

(b) have not enabled the commercial  agent to amort ise the costs and
expenses that he had incurred in the performance of the agency
contract on the advice of his pr incipal.

(8) Ent i t lement to the indemnity or compensat ion for damage as provided
for under paragraphs (2) to (7) above shal l  also ar ise where the agency
contract is terminated as a result  of  the death of the commercial  agent.

Read the whole of Regulation !7r and answer these questions.

1 According to L7(2), under what circumstances will agents be granted an
indemnity rather than compensation?

2 According to 1-7(3), what is necessary before an indemnity is granted?

3 According to L7(4), how is the indemnity calculated?
4 ls compensation available if contract ends following the death of the agent?

last two paragraphs (17(9) and 17(10)), have been cut from this extract.

Unit ó Commercial [aw



27 A colleague from outside the EU contacts you to ask about the legal protections

i n p | a c e i n t h e E U f o r c o m m e r c i a | a g e n t s . W r i t e a S u m m a r y o f R e g u l a t i o n l - 7 t o
circulate to your liti$ation department'

¡

Listening 2: l,leeting w¡th corporate counset
Fottowing two years of increasing sates in southern Europe, chance computing wants to break

into the more competitive central European market. Jenny Milter' sates Director of chance

Computing, has asked Ctive Sanborn, corporate counsel, for advice on terminating a number of

agenc}/ agreements.

28( .<e ,z l i s ten to the f i rs tpar to f the i rconversa t ionandanswer thesequest tons .

lWhydoesChanceComput ingwant toendtheagreementswi th the i ragents ln
southern EuroPe?

2 what is the maximum amount of compensation an agent can be paid, according

to the regulations?

29 ( i e.e Listen to the second part of their conversation and answer these questions'

1 ls compensation limited only to lost commissions?

2Forhowmanyyearsare theagents 'commerc ia |ac t iv i t ies res t r i c ted fo l low ing
termination of the agreement?

3o( íe .2 ,6 .3L¡s ten to thewho leconversa t ionaga inanddec idewhether these
statements are true (T) or false (F)'

1 The agents are in breach of contract'

2 Under the agreement, the minimum notice period is six months'

3 T h e a g r e e m e n t a | | o w s f o r t h e p a y m e n t o f a n i n d e m n i t y o f u p t o o n e y e a r ' s
average commission fees'

4 T h e a g e n t s m u s t m a k e a n y c l a i m s f o r c o m p e n s a t i o n w i t h i n o n e y e a r o f t h e
termination of the agreement'

5 The restraint-of-trade clause is valid for five years'

6Under the |aw,ares t ra ¡n t -o f - t radec |ause inanagencyagreementmust re fe r to
either the relevant geographical area or the type of goods in question'

T T h e | a w y e r n e | i e v e s a c o u r t w o u | d b e I i k e | y t o f i n d f o r t h e a g e n t s a n d n o t u p h o | d
theres t ra in t -o f . t radec |ause i f thepr inc ipa |breachedthe termsof theagreement .

Speaking 2: Rote-ptay: discuss¡ng options
31 Fo|lowing his discussion with Jenny Mi||er, C|ive Sanborn discusses the options

a v a i | a b | e t o C h a n c e C o m p u t i n g w i t h a n i n t e r n w h o i s s h a d o w i n g h i m . W i t h a p a r t n e r '
ro le -p lay the i rconversa t ion .D iscuss thevar iousopt ions tha tareava i |ab |e to
chance corpuiing, together with their possible outcomes. consider the best case'

worst case and most likely scenartos'

S tudent l :YouareC| iveSanborn .Summar ise thepos i t ion tha tChanceComput ing
are in '

student 2: you are the intern shadowing clive. suggest some options for the

company based on the information in this unit'

Writing 2: Surnmary
32 Write a summary of your discussion' Include a model compensation package for

ffifm Chance Computing to offer their agents'

l D p . f 4 7 l



Language Focus

1 word formation complete the table with the adjective form of these nouns.

Noun-adiective collocations Which of the adjectives from Exercise 1 collocate with
these nouns? (Some can coi locate with more than one adject ive.¡

1 . . . . . . . . . . . . . . . . .  instrument

3 ....... ......................... ....... bank
4 agency
5 law
6  .  .  .  . t e r m s

Abbreviations What do these abbreviations stand for?

1 UCC
2 WTO
3 UNCITRAL

Key terms in intellectual property law which word completes all of these
expressions?

trad¡ng

appl icat ion
3 to secure a

t
2

draft

4 to enforce
5 to grant

l. - -;:-.-^, . .".:':', -,
;::ff:[,l:T;;il?|"$:ie 

phrases and sentences berow rrom the unit using the

1 to advise a cfient a matter
2 a breach contract

Commercial law is governed . . ........... international treaties.
An agent works .  behalf  a pr incipal.
to apPly an internship
a contract comes .. ..... ... force

merchant

j commerce

,Tugot"t'*

by for into of of on on



Rea[ property law

THE STUDY OF LAW

Lead-ir¡
Property law governs the right 0f use, controt and disposition which a person may have

over personal property and real property'

1 a Wfrat is the difference between personal property and real property?

b Which of these is considered real property?

a an apartment bui lding

b  a C D
c railwaY tracks
d a large outdoor sculPture

e a factorY

f farmland
g a forest
h a business Plan
i  a c a r

Readins I: Rea[ Pr&PtrrtY [aw
2 Read the text below and decide whether these statements are true (T) or false (D'

1 A fee simple is an estate of indefinite duration'

2 A l i f e e s t a t e c a n b e p a s s e d o n t o . t h e g r a n t e e ' S h e i r s '
3 A lease granrs exclusive possession of real property for a limited term'

but does not confer title interest in the property'

4 An oral contract for the purchase of real property is usually valid'

Real property can be divided into freehold estatesl and leaseholds'

Freeho ldes ta tesare those inwh ichan ' ind iv idua lhasownersh ipo f |andforan
indefinite period otii*u. lt is important to note that in property law, the term
';;;;i;r; 

to reat estate (and everything that gfows on that real estate)' any

ffi;;;ñ ü*" real estate (eg. buildings) and the right to the minerals

,no" ' " "on the |andandthea i rspaceabove i t .Thereareg€nera l l y th ree
types of freehold ;;;,; ing,,.nrp".aking jurisdictions: the fee simple2, the

life estate and the estate puiautre vie. A fourth type of freehold estate, the

; *.ü i; r1"* ,"ú"v onsálete. The üansfer of titte in land from one person

to another is known as the conveyance'

Themostcomple te ,un | im i ted formof f reeho ldes ta te is the fees imp le ,wh ich
is inheritable and lasts as long as tne owner (or any subsequent heirs) wants

to keep it. A life estate is oneln which the individual retains possession of

the land for the o*u,ion of his or her life. Although the ownership of a life

es ta te is techn ica l l y temporarybecause i tendswhentheownerd ies , i t i s

1 The term estate refers to a person's interest in real property' lt also

refers to a deceaseo person's real and personal property'

2 alsofee simple absolute



treated as complete ownership (fee simple) for the duration of the person's life. The

estate pur autre vie is similar to the life estate, but differs in that it is measured
by the life of someone other than the grantee (to whom an interest in the real
property is conveyed by a grantor). An example of an estate pur autre vie would be
a landowner who wishes to leave property to a charity in her will, but to enjoy tax
savings during her life. She could formally donate the property but retain possession
during her own life (a life estate) and specify that she wants someone, e.g. her husband,
to be able to remain in the property should he outlive her (estate pur autre vie).

In common-law jurisdictions, leasehold interests in land are sometimes classified
as personal property, along with tangible property such as goods and chattels.
Leaseholds are property interests of limited duration and are generally created
through a lease - a contract for exelusive possession in return for which the tenant
pays the landlord or landlady a specified rent or compensation. A licencel is l¡ke
a lease, but is generally for a shorter period of time, usually less than 12 months.
Furthermore, if there is no exclusive possession of the property (as in a hotel room),
then a licence is created, not a lease. A licensee is not granted any title interest in
the land, merely permission to enter it for a specific purpose that would otherwise
constitute a tresoass.

The Statute of Frauds is generally applicable to interests in land, requiring that
instruments such as deeds, real-estate sales contracts and certain leases be in
writing to be legally enforceable.

1 (us) t¡cense

Key €mrffis x: Hmstraxffyle$&€$ effid p*ffip[* &r* rmm*
prop*rgy &mw
3 Match the sentence halves to complete these definitions.

lnstruments

7- A lease is an instrument which grants
2 A licence is an instrument wh¡ch gives
3 A deed is an instrument which

transfers

Feopfe
4 A tenant is someone who leases or

rCNIS

5 A landlord is someone who owns
G An heir is someone who is entitled

to inheri t
7 A grantor is someone who conveys
t A grantee is someone who acquires
9 A /icensee is someone who receives

title to a property from one owner to another.
temporary possession of a property without
conferring ownership.
the right to use property for a certain purpose
without conferring either possession or
ownership.

part or all of a deceased person's estate.
an interest in real property to another.
property from a landlord.
permission to enter another person's property
temporarily.
property, and rents it out or leases it to others
for money.
an interest in property from another by deed or
other written instrument.

a

b

d
e
Í

e

a partner, take turns making sentences that combine the people and the
ments.

A tnnanL sr4ns o. Le,o-se when
A

he/she renLs prope.rLg kon a

Unit 7 Rea[ property law



Language use t: ForminEadjectives with

negative Preflxes
I 5 Find two adjectives in Readingl with negative Prefixes (e'g' urr'

. . i

!l

6 choose the correct prefixes (il-, in-, inv-, ir- or ur) to complete these

sentences. Use your dictionary if necessary'

1 Under the -legal lease doctrine' a lease of -safe and -sanitary premises

that violate tne ücal housing code is deemed an -legal' and thus -

enforceable, contract' allowing the tenant to withhold rent but remain in

, ir"a.rt"?*li is _ante to pay rent when due, but on or before such due date

he lsheg ives tne |and |ordwr i t tennot ice tha t i t i s -poss ib |e fo rh im/her
to pay said rent on time and the '""ton'' the landlord shall attempt to worK

out a procedure for paying such rent'

3Freeho|dusua| lypermi ts theowner tousethe |andforapar t i cu |a rpurpose '
allowed OV gou"''i'n"nt and planning taws' for an -definite or -limited period'

4 The term estate at w¡ttrefers to an estate in which a person holds or

occupies property with the permi.,ián át.n" o*|.'"r, for a term of -specified

or -certa¡n ou'"iion' i'e' there is no fixed term to the tenancy'

Reading 2: Rea[ property investment taw

Mycha j to isagraduates tudento f lawenro l led inaMaster 'sdegreeprogrammein
European Law. In 

" 
,.*inu|. on Eastern European Rea[ Property Law, he has to give a

presentation on the 
"ui 

proptnv.** 
:t-1:ff"iitlutit¿ittion' 

Ht h"t found an Engtish

text exptaining tf'u 
"ui 

p'operty investment iaw oí hi' o*n country' Ukraine' and is

considering using it .; 'J;;;;,.:rt information. Ho*.u.,, since Mychajto's native language

i, noiftqiitf,, ne nas difficutty understandinq the text'

7 Read through the extract from the text on page 75 carefully and match the

headings (a-e) with the appropri"t" t""tiont"(1-3)' You will not need two of the

headings.

a Lease ri$ht to land

b lmProvements
c Grounds for termination available to the landlord

d Grounds for termination available to the tenant

e Termination

8 Quickly read the extract again' What features do you think might make it

difficult to understand?



1 ) .

Lease agreements for an tndefinite telm may be telmlnated at any time by elthel pafiy 0n

three calendar months' notice. Lease agreements for a deflnite telm may be termlnated only

in case of mutual agreement of the pafiies, or by a coult of law

2)

The iandiord shail have the rlght to terminate the lease agreement tf :

. the tenant uses the real property tn violatton of the agreemeni oI the leal ploperty's

designatlon;
. the tenant tiansfers the use of the real propelty to anothel peISOn wlthout the landlold's

pnoI consent;
. the tenant, due to his/her negltgence

pIoPerty,
'¡¡heie an obltgatlon to. the tenant has not commenced any majOI IepalIS of the Ieal pIoDeI:-i'

do so was imposed on the tenant.

The landlold shall have the nght to temlnate a iease agleement and clalm the letuln of

real property If the tenant does not make lease payments for the use ol the real ptopefiy

durÍng three consecutle months. In the event the landlord terminates a iease agreement, the

lease agreement shali be deemed terminated fiom the moment the tenant 1s notifled by the

landlord of termtnation.

3)

pursuant to the civil code of ukraine, the tenant shall have the dght to demand termtnatton of

Lhe lease agreemenL l f

. the landlord transferred the leased real property, and the quality of the leased propelty

contravenes the terms and conditions strpulated by the lease agreement or the designatton

of the real PIoPertY;
. the landlord fails to comply wrth the obligation to make capital repaÍrs of the real plopefiy.

Accordlng to Uklarnran law, an agreement on lease of the land shall be telminated in certatn

cases provided bY the }aw, namelY:

. compuisory purchasel of the land for public needs and forced alienation of land on the

grounds of publlc necesslty under the procedure set by ukrainian law

I  (US) (upon) exercise of the power of eminent domain

creates a threat cf posslbie danage to the real

Unit 7 Rea[ property law (



{_maxrywmffiffi w$# a: ffmrswm&f&et$*rmm& s€ya*: syffi#s3yffi$

I understand is the fact that lt
One reason why the text might be difficult tc

contains several*o'O''*hltit are typlcat of 
,a 

more formal style of language

and are not common * 
"""rto"u 

speecr' This style is often found in written

legal texts, und som"times in s-poXen language as well' ln general' more formal

English words are 
"t "" 

oii.,.rn.origin,wÑte less formal words are often of

Anglo-Saxon origin ie'!' snow(intorm?l) lt 
demonstrate (formal))' One example

;?;; i;"guág* utu tun be found in Reading 1-:

Al i feestateisonemwhichtheindividua|rctainspossessionofthelandfor
the duration of his or her life'

Thephrasetore ta¡npossess ionof the la |d is fo rmal ins ty le 'wh i le tokeep
the landwould be *Jrá-,ntorrnal. The text in Reading 2 contains the following

examPle:

Lease agreements for an indefintte term may be termina:ted at any time by

either párty on three catendar months' notice'

To term¡nateis a formal way of saying 
'to bring to an end' or 'to end' something'

g F i n d m o r e f o r m a | w o r d s a n d p h r a s e s ( h i g h l i g h t e d i n R e a d i n g 2 o n p a g e T 5 )

which corresPond to these words'

1 agreement before 5 following in order 8 in agreement with

2 begun 6 do what is required 9 legal description

3 common 7 goes against 10 state purchase of privatety

4 endeo 

- 
owned ProPerry

10 Discuss these quest ions in smal l  $roups'

1 When is it appropriate to use a formal language style in legal matters? What

factors does lt dePend on?

2 | n w h i c h o f t h e f o l I o w i n g s i t u a t i o n s d o y o u t h i n k i t w o u | d b e a p p r o p r i a t e t o
use formal language?

w When glving"a piesentation on a legal topic in a semlnar

Ü When wri t ing a seminar PaPer

Ü When sPeaking to a cl ient

¡, When writing a letter or email summarising the law to a client

a -  8*r¡qd sbf l#qsf f i tm€6wm
LBs€*$3&$t f f i  $ :  F#r#P# i lgy* [ f f iwu p*sbdve6eser

Youarego ing tohearanexcerp t f romMycha j to ,sseminarpresenta t ion [seeRead ingzJ .

L1-<'<z'r Under what circumstances are foreigners permitted to buy real property

in your jurisdiction? Listen to the excerpt' How does the law in Ukraine

compare to the law in your jurisdiction?

L2<.7 ' lL is tenaga inanddec idewhether thesesentencesare t rue(T)or fa |se(F) .

l F o r e i g n e r S a r e n o t p e r m i t t e d t o b u y a g r i c u | t U r a l I a n d i n U k r a i n e U n d e r a n y

, i;:.i:}:lllliirn",.n, farmrand, helshe rs ailowed to retain rt for the purpose

of conducting business there'

3 F o r e i g n o u s i n e s s e n t i t i e s m a y n o t a c q u i r e b u i l d i n g s o r s t r u c t u r e s o n n o n -
agricultural land'

4 Foreigners can acquire land in Ukraine by founding a company'

B ü  A k .

Listen t

speaK(

13 In
e r
th
+ ^
Ltr

t
2
3
4
5
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l t
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Speak8rag r: *üvümg ennphasts tc tru*pontant pn$nts
Listeners can better understand and remember information given in a presentation if the
speaker indicates its importance and gives it sufficient emphasis.

13 In his presentation, Mychajlo makes use of several of these techniques for
emphasising important ideas. Which techniques does he use? Read through
the audio transcript of his talk (page 132) and underline the examples of each
technique.

1 Repetition
2 Rephrasing an idea in different words
3 Using the voice to stress an idea
4 Using sentence openers that point to an important idea
5 Using intensifying adverbs or adjectives

L4 Prepare a short presentation about the real property law in a jurisdiction you are
interested in. Discuss the circumstances under which foreigners can buy and
lease real property. Observe the gu¡delines for giving presentations given in
Unit 1, making use of various ways of g¡ving emphasis to important points.

LAW IN PRACTICE
ad-&n

y-to-tet, the practice of buying a property to rent out to tenants as a source of income,
an attractive form of investment for many people. In recent years, EU enlargement and

avaitability of cheap ftights from budget airtines have resulted in a growth in so-
fty-to-[et - that is, buying to let in other countries.

Discuss these quest ions in smal l  groups.

1 Would you consider investing in property in a foreign country?
2 What are the uncertainties involved in dealing with foreign markets?
3 What advice would you give someone considering such an investment?

terms a: Saxyirlg reel pr&perty
Choose the correct word to complete each of these five definitions of terms
often used when discussing the purchase of property.

L A deposit / lien / conveyance is the initial payment you make when buying a
house.
The tenancy agreement / property transfer tax / rental income is the money
received from let properties (the money paid by a tenant to a landlord).
A(n) mortgage / escrow / easement is an agreement which allows you
to borrow money, especially in order to buy a house or apartment, or the
amount of money itself.
fhe cadastral register / chain of title / capital appreciation is the increase
in the value of an asset.
The stamp duty / purchase price / notarial deed is the amount you must pay
for an asset.

Unit 7 Real property law



f-7 complete this adverusement using the words from Exercise 1-6. You wll l not
need to use all of them.

Buy-to-let in Prague
Why Prague? lt is estimated that 50,000 new homes need to be finished
annually unti l 2010 to meet the current housing shortage in the Czech Republic,
The majority of housing is required in Prague itself, as EU investment continues
to create new jobs.

Typical example of a Prague buy-to-letn:

1) €50,000

€7,500

€42,500

Monthly mortgage payment €246 pcm 3.49% 20-yr repayment

4) €291 pcm @ 7Yo pa (conservative
estimate)

Rent as a"/" of mortgage 118o/o

* The above figures are illustrations of what might be achieved. The actual figures could be higher,
or lower. With any property investment, there are risks; interest rates could rise, property values
and rents could fall. lt is important to consider the risks as well as the potential rewards.

18 Does buy-to-let in Prague look like a good investment? What could you do to
check that the figures quoted above are realistic?

E  9 - ¡  -  -  9  ,  ,  r y  f ;  F  6  E  "  
g

LESKtrff iESTg A: E*Aepffi#ffie e$}qq.e$ry: ff i$y*Eü*[*E
Marta Cervera is a Spanish woman who is thinking of invest ing in a buy-to-tet  property in
Prague. She calts ]ana Fialová, a Czech lawyer, to ask about the [ega[ issues involved in
such a ourchase.

19 {:z.z Listen to the f i rst  part  of  the conversat ion and answer these quest ions.

1 How did Marta Cervera first hear about Jana Fialová?
2 Does Ms Cervera need to form a company to buy a property in the Czech

Reoubl ic?

20 <= z.z Listen to the first part of the conversation again and choose the correct
answers to these ouestions.

1 What made Ms Cervera consider investing in a buy-to-let in Prague?
a She has inherited some money.
b She needs to lose some money for tax purposes.
c She has received some money from an earlier investment.

2 How does Ms Fialová describe the process of buying property in Prague?
a S imole
b Complicated
c  Qu ick_3



3 Who normally pays the stamp dutyl in the Czech Republic?
a The sel ler
b The buyer
c There is no stamp duty.

4 How long can incorporation take in the Czech Republic?
a Six to eight days
b Six to eight weeks
c Six to eight months

2L <'< 2.3 Listen to the second part of the conversation and tick the terms that
Jana Fialová mentions.

221'=z.s Listen again and decide whether these sentences are true (T) or false (F).

1 Czech banks generally require a deposit of between 7oo/o and 30% of the
purchase price before they will grant a mortgage.

2 Ms Fialová suggests that some of the purchase price should be kept in a
separate account to be released once all of the conditions of purchase have
been met.

3 Czech property developers often incur large debts that they are unable to pay.
4 Buyers of Czech property are not liable for charges against property incurred

by previous owners.
5 Restrictive covenants typically give a third party the right to use another

oerson's land.
6 Ms Fialová has the details of Ms Cervera's future tenants.

Key terms 3: Conveyencins
23 Match the conveyancing terms (1-10) with the correct definitions (a-j).

1 notarised
2 purchase agreement
3 gazump
4 escrow
5 title

1 stamp duty
2 notarise
3 purchase agreement
4 escrow
5 chain of title
6 encumbrance
7 l ien
8 covenant
9 easement

1O tenancy agreement2

6 l iens
7 foreclosure
8 encumbrances
9 restrictive covenants

1O planning permission

11 completion
12 easements
13 survey
14 tenancy agreement
15 boundaries

f
f
T
n
n

T
r
r
T
tr

f
T
T
l
u

a

b
c
d
e

f

e
h

¡
j

A liability or charge on real property
A third party interest ¡n real property reserved for specific purposes
A tax on the conveyance of real property
To authenticate a written document
A promise to do or not to do something with or on real property
A legally binding document containing details about rental terms
A contract between a buyer and a seller
Money kept by a third party as secur¡ty until a particular condition
is comoleted
The successive ownerships or transfers of real property
A restriction on the use of real property

I a/so property transfer tax
2 a/so rental agreement

Unit 7 Rea[ property law



Writing: Fottow-up email
24Wr i tea fo l low.upemai | f romJanaFia |ová toMar taCervera ' |nc |udethese

Points:

Ü a suitable greeting

ü confirmation tnái"vou would be pleased to act for Ms Cervera

é u ,u**"ry of the main points discussed

Ü details of the next stages

Ü a suitable ending

Readinq 3: Draft tenancy agreennent
Mar taCervera f indsaf ta t tha tshewoutd t ike tobuyandmakesasuccess fu lo f fe r .
lana Fiatová,s brother then prepares a draft,;;.í agreement for Ms Cervera's approval'

25Quick |y readthe f i rs tpageof thedra f tagreementandanswer thesequest ions .

lWhathappensat theendof the tenancyper iod i fa fu r ther ren ta |agreement
has not been signed?

2 What must tne ündlord do if helshe wishes to evict the tenants following a

breach of the agreement during the fixed term?

Lir
lane

26

Te
27

Shorthold tenancy agreement

TANDLORD(S):*rvrnnrn 
CenvERAAND RoBIN McLEVY

TENANT(S):

D\,TIELLINGI HOUSE:
LAUBOVA 1) ................".....'.. PRAHA 3

The D\MELLING HOUSEwillbe let for a

fXgO TERM of 2) """" """"""""' months from:

3)................ (commencementdate)

FoTaRENT of-CZK4l Perweek/

month (delete as applicable) payablein

advance on 5) ......"""""" "" of eachu¡eerl

month (delete as aPPlicable)

The TANDLORD agrees to letthe

owgLLrNC HOUSE to the TENANT(S) at

,n" nnNi payable as set out above for the

duration of the FUCOTERM'

TheDEPOSITisCZKG) TdYttt,
be protected by a government-autnor$eo

terünry deposit protection scheme'

The IANDLORD will providS de.tai[::, ^ ̂ *
which scheme is being used to tne rr'Ni:t) r

within 14 days of üe commencement oI tne

tenancy, or as requiredbYlaw'

This aqreement creates a SHORIHOLD -
fiÑÑcY. The I.ANDLoRD has an absolute

rieht to recover possession of üe property

ut'ttt" 
"tpity 

of the FXED TERM' and at any

;;i;i,ü*áft er,bvf ollowing-th"-qt::.t91',"''ut 
tp""in"¿ bylaw If the FXEDTERM ends'

and no new tenancy agreement hasbeen

signed, a statutory periodic tenancy'rs

ÑomaticallY created'

If the I,ANDLORD believes thatthe

fgNANf has breached anY Part of

this agreement, andwishes to recover

.,.r*r."rtiot of the DIVELLING HOUSE

iti-. itt" end of the FXEDTERM' the

i;ÑÑT ;ust first be served with notice in

accordance with statute'

;Jliiff:ffillil'ff"t1:i,': i:,ifiilffil"H*;;;;";iooi' i"*n'v''1"."-',1" randrord must eive
two months, notice to quit it ñe wisnes the tenants ," r"á"L. The tenants must give one month's notice

(to the end of the next rental period)'



L$stemñr¡g 3: Telephcne emqtxñny: tss]aney egre*¡ment
lana Fialová calts Marta Cervera to ctarify some of the detaits of the tenancy agreement.

26 <<z'+ Listen and complete the agreement on page 80 accordtng to what is decided.
Use no more than three words for each soace.

Y * q w ¡ '  * * * ! " , * 9 *  ' F - E  -  !  e  et€x{ af}ar.ysts: te[epnone eff iq{"{ürteS
27 a Look atthese types of functional language used in telephone enquiries. Tickthe

ones that are used in Listenings 2 and 3. Look at the audio transcripts on pages
132-L34 if necessarv.

1 answering the phone
2 offering hetp
3 asking to speak to someone
4 asking who's cal l ing
5 saying who's calling
6 connecting the caller
7 giving a reason for calling
8 greeting
9 asking the caller to wait

10 checking that the person who answers
has t ime to talk

b what language is used by the speakers to express each of the functions you
have ticked? underline the expressions in the audio transcripts.

28 Match these examples of common telephone language with the appropriate
function (l-2o) from Exercise 2Ta. some functions are represented several
t imes, others not at  al l .

I wonder if I could call you again next week?
Let me just get a pen.

c When can I expect to hear from you?
d Sorry, I didn't catch that.
e ls this a good time?
f I see.
g Can you ask her to call me back?
h Nice to hear from you againl
i Reallv?

eaking a: lJsing Hngtñsh cn the phune
when did you last use English on the telephone? Do you ever talk to people over
the Internet? How confident do you feel speaking English on the tetephone?
Do you have any useful tips for speaking English on the telephone? Discuss
your ideas with a partner, then compare your list with the one in the answer kev
(page 149).

work with a partner. Before you begin your phone call, sit back to back so that
you cannot see each other. lf possible, use a mobile phone and stand at the
other side of the room.

Student A: Turn to page 115.
Student B: Turn to page !!T.

T
T

T
T
T
I
T
T

I LL
tl L2
I 13
IL4
f1s
T
n16
fLz
I 1 8

19
f20

asking the catler to cail back later I
explaining that the person is unavailable l-l
leaving a message
taking a message
showing interest / showing that you're
l istening
asking for repetition and/or clarification
clarifying
apologising
ending the cal l
referring to future contact

TNT
f the

¡lute
rty
any
lures
nds,
n

e
ce in

a

b
j Would you mind saying that again?
k He can't get to the phone right now.
I  I 'm cal l ing in connect ion with . . .
m So that's i, as in igloo?
n What can I do for you?
o l t 's about . . .
p I'd better read that back to you.
q Would you mind cal l ing back in an hour?

Unit Z Rea[ property law



f
Language Focus

Un\th

Tt"

define
-  * -  *  - T * ' *

: specification -- ]

i inherit

i- '*-_*'-*'-*-"

the box collocate with the adjectives

Collocations Decide which of the 
Tul:il,^,^ *n",.' one adiective.

;:iffi:;l: #;J;; noun' so with more than one adjective'

1 real esLa*'e, "'
2 prtor

3 mutuat
4 exclusive

Formal/informal synonyms Match the verbs (1-7) with their more formal

synonYms (a-g)'

;"il;."_ ranguage Match the two harves of the sentences to form exampres of

common telePhoning language'

1 go against
2 start
3 keeP
4 agree
5 end
6 buY bacx

2
3
4
5
6
7
I
9

a terminate
b commence
c consent
d redeem
e contravene
f renounce
g retain

7 give uP

1 Good afternoon'
Hello, can You Put me through

CertainlY. Who shall I

l 'm sorY, Ms Moore is busy right now'

*, ttoot" will be just a few moments'

i;* t"" sorry, but I' l l have to stop you there'

Can I call You bacx

Hello? Ms Moore?

Thanks very much

a I 'm cal l ing about the Mi l l igan case'

b later on this afternoon?

" 
u..oon as I have any news' Goodbye'

d I'm exPecting a call anY time now'

e saY is calling?

f for Your helP'
g Cun I ask her to call You back?

h Can You hold?

i Wintermint and RaineY'

i to Mr CrisP, Please?

a

formation ComPlete this table'

1O Not at alt, I ' l l sPeak to You agaln



L¡t¡gation and arbitration

THE STUDY OF LAW
c g s
¡  A G d  ¡ *
E  E * É € F ñ * E E *

A dispute is a disagreement or argument about something important.  There are a[[
kinds of [ega[ disputes, from disputes over people's behaviour and business disputes to
planning and environmental disputes, to name just a few.

1 Legal disputes can be resolved in the courtroom, but there are other ways of
resolving them, as well. What forms of dispute resolution do you knor,v?
What orocedures do thev involve?

Remd8mg x: L$€€gmtñmm emd mrh6€ra€$*m
2 Read the text and decide whether these statements are true (T) or false (F).

1 The term litigation refers only to the hearing or a trial.
2 Mediation differs from arbitration in that the disputing parties are actively

involved in the decision-making process.
3 International arbitration developed in response to the need to settle

disputes involving more than one jur isdict ion.
4 Online dispute resolution requires that the disputing parties meet in person

with the arbitrators before a final decision can be made.

l.

Ee .
t

lf a dispute is not settled by agreement between the disputing parties, it will
eventually be heard and decided by a judge and/orjury in a court. A lawsuit
before a court is commonly referred to as litigation. In fact, litigation includes
all stages before, during and after a trial.

Litigation may be used to resolve a dispute between private individuals, an
individual and a business, or between two businesses. Litigation sometimes
involves disputes between an individual or business and a government

, or between two governmental bodies.

the UK, the majority of pre-trial work is carried out by a solicitor before the
is passed on to a barrister, who will represent either the claimantl or

defendant during a hearing or a trial. In the USA, the same attorney may
with the case from the time the client first makes contact through to the
and enforcement stages. The steps in between these two stages typicalty

an attempt to reach a settlement before and/or after filing a lawsuit
pleadings, entering the discovery phase and then proceeding to trial. At
end of a tr ia l ,  the court  wi l l  del iver i ts judgment and pass an order,  which
winning party's counsel2 and/or the court may help the winning party

cnfurce.

plaintiff

or more of the lawyers taking part in a trial

(



Cr imina |mat te rsarea lsocons idered | i t iga t ion ,andmanyc iv i | | i t i ga t ion
lawyers also deal with criminal cases' as well as some forms of alternative

dispute resolution (ADR)'

Theterml i t i {a t ion issomet imesusedtod is t ingu ish |awsu i ts f romADR
methodsSuchaSnegot ia t ¡on ,arb i t ra t ionandmedia t ion ' | facasegoesto
arbitration, the dispuúng parties refer it to one or more impartial referees (the

arbitrators, arbiters or árbitral tribunal); the parties agree to be bound by the

re ferees ,dec is ion(e .g .anaward fordamages) .Arb i t ra t ion is themain formof
ADRusedbybus inesses 'Med ia t ion invo |vesatypeofs t ruc tu redmeet ¡ngwi th
t h e d i s p u t i n g p a r t l e s a n d a n i n d e p e n d e n t t h i r d p a r t y w h o w o r k s t o h e | p t h e m
reachanagreemenlbe tweenthemse lves . Inarb i t ra t ion ,ab ind ingdec is ion is
imposedbyan independent th i rdpar ty .Wi thmedia t ion , thero |eo f the th i rd
par ty is to fac i I i ta tenegot ia t ionandagreementbetweenthed isput ingpar t ies .

Arb i t ra t ion iso f tenusedtoreso lvecommerc ia ld ispu tes ,par t i cu la r ly those
invo|vinginternat ionalcommerciaItransact ions,anditdevelopedhistor ical |y
a |ongs ide in te rna t iona l t rade 'Thearb i t ra lp rocess for reso lv tngd isputesunder
internat iona|commercia|contractsisreferredtoasinternat iona|arbi trat ion.
Arb i t ra t ion isa Isoused insomejur isd ic t ions toreso |veother typesofd ispute '
such as those involving employment-related issues'

Recentyearsnaveseenthedeve |opmento fon l ined isputereso lu t ion(oDR) .
ODRproceed ingss tar tw i th the f i l i ngo fac la imon l ine ' fo l lowedby
proceedings which take place over the Internet'

Key €mr*"res; Peñ.t&*s effid phmses &m &$e*gmt*mrx effid

mrhé€rm€*msx
3 C o m p | e t e t h e s e n t e n c e s b e | o w u s i n g t h e w o r d s f o r p a r t i e s i n v o | v e d i n d i s p u t e

resolution from the box'

1 In litigation, the . . fi les a lawsuit against the

- Usuatty, a ..... ..... ... ..-....... carries out pre-tr¡al

work in preparat¡on of the case, white a represents

thec la imantorde fendant incour t .whenthecasehasbeenheard , the
delivers judgment.

ln arbitration, an ..................... or ........... .. '

outcome of the case.
ln mediat ion, an independent . .  helps the

decides on the

reach a settlement.



Match the phases of ritigation (1-4) with the descriptions (a-d).
L pre-tr¡al phase a one or both parties gathers evidence about the dispute by taking
2 discovery phase the testimony of witnesses, examining documents or physical

3 tria, phase , ilHA;;;;:i:#;H:[',niH::?il."ii,.*"andajury
4 enforcement phase The court  del ivers a judgment in the case.

c The rosing party may fire post-triar motions to convince the judge to
amend the judgment,  or may decide to appear to a higner court .  The
wtnning party has the task of coi lect ing the judgment.

d when a dispute ar ises, one party wi i l  usuai ly have their  rawyer send
a retter to the other party in an attempt to reach a setilement. This
party makes a demand of the other,  who wi i l  then seno a response.
Informar discussions often foi low. r f  the part ies cannot reacn an
agreement,  formal act ion may be started and a sui t  is f i led.

Read this out l ine of the advantages of one part icurar form of dispute
resolution, taken from a government website. which form is being referred to?

,.¡..

It works because it:

1 is a positive process which encourages cooperative problem-solving and preserves
relationships;

2 allows people to have a say in resolving their dispute;
3 can look at an aspects of the problem. not just the immediate issues;
4 enables people to hear directly from each other and gain a better understanding of eachother's needs.

:*
LJ

il
i.l
l.j

. :

In your opinion, what are the advantages and disadvantages of the other forms
of dispute resolut ion -  including l i t igat ion? Discuss in smal l  groups. use some
of the phrases for talking about advantages and disadvantages introduced in
Un i t  5 .

aS$rxg p: $-mK€*r #f $rxw#gme$msx
law faculty of a large university has invited a distinguished schotar, professor Zhang
to speak on the subject of  Chinese arbi trat ion [aw. Nicholas 0'Br ien, a law student at
university, has written to professor Zhang.

Read the letter on page g6 and answer these questions.

1 What does Nicholas invite professor Zhangto do?
2 What will the simulated arbitration be about?
3 What does Nicholas offer to send to professor Zhang?

Unit B Litigation and arbitration



Dear Professor Zhang

I am a student of law at University College' Dublin' Il"lll{' 
and a

memberoftheEuropeanLawStudents'Association(ELSA).Thissemester'
Iamtaking""o.rrr"onalternativedisputeresolution'andwearealso
learning about ADR in china. My lecturer, Professor Peter Donnelly' has

informed me that you afe visiting the university and giutl_g^" presentation

on tt. subject of Chinese arbitraiion law on 11 March' ELSA will

advertise your talk on its website and on campus.I'm certain that many

students will attend.

on behalf of ELSA I would like to invite you to take partin a simulated

arbitration, which will be carried out by students taking the ADR course.

Wé 
"r" 

holding the simulation the morning of 12 March' and very

much hope that you will have time to participate' We have selected an

interesting chinese case, the ,peanut kórnel' case (1999), and will use it as

the basis of the ,i*,rütio". If you would like, I can send you more detailed

information about the planned simulation'

Iwouldalso l iketo inv i teyou 'onbehal fo fELSA' tobetheguestof '
honour at a dinner we are hosting on 11 March at B p'm' I very much

hope that you will be able to accept this invitation'

I look forward to Your rePlY'

Sincerely

Nicholas O'Brien

Li
10

Language use t: Future forms

8 a Find examples of the present continuous tense (be + verb + -in$ in the letter'

Whichexamplesre fer to the fu tu re ,andwhich to thepresent?Labe l them
with the correct letter (A or B)'

A future meaning: fixed arrangements in the future

B present meaning: an ongoing process at the moment of speaking

b N o w l o o k f o r e x a m p l e s o f w i l l + v e r b , a n d l a b e l t h e m w i t h t h e c o r r e c t l e t t e r ( c ' D o r E ) '

C mak¡ng an offer or expressing an intention to do something

D making a prediction about the future

E referring to future time

9 complete the letter on page 87, written in response to the invitation, with the correct

forms (verb + -ingor witt+ verb) of the verbs in brackets'



Dear Mr O'Brien
Many thanks for your kind invitation. I am very grateful to you and ELSA for requesting my

participation in the simulated arbitration you 1) (hold) 12 March. Unfortunately' | 2) . "" " " "

(fly) to Hong Kong early in the morning that day and therefore cannot take part' Also, | 3)

(meet) with a group of professors from the Law Faculty on the evening of the 1 1th' However,

I 4) (try) to rearrange my schedule for that evening to make time to attend your dinner.

| 5) (contact) You and let You know.

1 enforcement of an award

2 bilateral treaty

!;.

¡;1.

fr

¡i:.
F:
ii
f-

lf you have any questions about Chinese arbitration law in general or the 'peanut kernel' case in I
particular, please do not hesitate to ask and | 6) (be) very happy to answer them. i

Sincerely t
Zhang Lin ¡.

Listening t: Question-and-answer session
1O These terms are used during a question-and answer-session following

Professor Zhang's lecture on Chinese arbitration law' Match the terms (1-3)

with their definitions (a-c).

a an international agreement si$ned
by two states

b a party that has signed an international

agreement

3 signatory to a convention c ensuring that the decision of (e'g' an arbitral

tribunall) is obeyed or carried out

11 (ie.r Listen to the question-and-answer session and tick the topics that

Professor Thang talks about.

1 The structure of China's economy I

2 The clETAc I

3 lnternational conventions to which China is a signatory n

4 The enforcement of Chinese awards in foreign countries I

5 Rights of appeal following arbitration in China n

6 A Chinese case about to be decided by an arbitral tribunal n

p 1'-e.tlisten again. The audience members begin their questions with phrases

that signal that a question is coming. Tick the question openers you hear.

1 |  was wondering i f  you could tel l  us ' . .  E
2 You mentioned that ... .-

3 Could you go back to the point you made about ..' !
4 I've got a question ...
5 Could you tel l  us more about . . .  I
6 I'm afraid I didn't understand what you said about "' I

Speakins x: Tatk on titigation/arbltratinn
13 prepare and hold a short talk (two to three minutes) about an aspect of litigation

or arbitration in your jurisdiction. Take notes during other students' talks, and ask

questions using some of the question openers listed in Exercise 12.

1 a/so arbitrational tribunal
2 China International Economic and Trade Arbitration Commission Unit 8 Litigation and arbitration



LAW IN PRACTICE

LsmS-&sx
Lawyers genei'aLty attempt to settte di'Pytu:.:.ut of court before advising litigation'

However, sometimes .,ri.t'o unauoi¿a.ote. iitiqation invo[ves three main stages: fiting

the ctaim/det.n.., prupuiinq,h..ur. u.¿, t'nJilr, rtte lourt hearing' Litigation can atso

involvetheenforcementofa judgmentwhennecessary.

14 Think of an example of a case that has gone to a final' hearing' What are the

facts of *re casei wnat are the legat isJuesz which side won? was the right

decision reached?

Ksmd6m& 3; &qrw*S&€tffi L6t&q$et{*m
1 5 W h a t c a n b u s i n e s s e s d o t o a v o i d | i t i g a t i o n ? | f | i t i g a t i o n i s u n a v o i d a b l e , h o w c a n

a business min¡mise its legal costs? Discuss with a partner'

16 Read this articre on limiting legal problems and match the first half of each

paragraph (1-5) with the correct second half (a-e) below'

a This discourages frivolous litigation'

bBus inessesoccas iona | |ypay the i r lawyers fo rde fend inga lawsu i tWi thout
recognising that the litigation expenses are covered by insurance'

cH i rea Iawyer rmmedia te |y .Ear lySet t lement ta lkscanc la r i f ypos i t ionSandSaVe
substantial *onuu a *re iorm of both legal fees and damages'

d T h e y c a n t e l l y o u h o w t o c o n d u c t t h e f i r i n g i n a w a y t h a t m i n i m i s e s y o u r e x p o s u r e t o
a lawsuit'

e T o o m u c h l i t i g a t i o n a r i s e s o u t o f . h e s a i d / s h e s a i d ' d i s p u t e s t h a t c a n b e a v o i d e d
by simple documentation. This |.u'" uÁou"r to dealings with your lawyers as well'

l T a R e a d t h e a r t i c | e a g a i n a n d c o m p a r e t h e i d e a s y o u d i s c u s s e d i n E x e r c i s e 1 5 '

b W h a t o t h e r p o i n t s w o u | d y o u a d d t o ( o r r e m o v e f r o m ) t h e l i s t ? D i s c u s s t h e s e w i t h a
partner and then rank the complete list in order of importance'

Kea
18 Lc

1,
2

ffi fees by limiting leqal Problems

bv Daniel L.Abrams

It is always easier (and cheaper) to prevent a

i"*J n-üu* from arising than to deal with a

pÁUf.- through litigation' Saving money on

legal fees does not mean ignoring problems,

or handling matters yourself when you.need

1egal expertise. Be proactive' for example:

1 If somebody threatens to sue you' do not

wai t  for  the lawsui t '  l "  ' l

2 If youhave a problem employee' do not

ñre him or her without consulting an

employment lawYer' [" ']

It is a good idea to get everything rn

w r i d n g .  [ ' . . 1
ConriJ., inserting a'loser pays' rule into

your commercial contracts' [" ']

Ifyoo ,r. about to be sued' check Your

insurance Policies' ["']



ReedEslg e: tms€ mff L€e$gm€$ms?
18 Look quickly at the art ic le below and answer these quest ions.

1 What do you think the word burden in the headline means?

2 What are the two most common types of litigation?

'Despite the general consensus that the UK is

not thought to be as tightly regulated as the US,

t lK businesses are exper iencing more exposure

to regulatorv matters,' said Lista Cannon, Head

of European Disputes at Fulbright & Iaworski.
'All companies must €nsure thev are prepared to

address cuilent regulatory issues and anticipate

future regulatory changes.'

The most common sources of litigation are

employment and contract disputes. While

arbitration is considered a quicker way of

resolving disputes than litigation, most firms

believe there is little difference in terms of cost.

1 to incur
2 to face / to address
3 regulation
4 payout

Remd$slg %: ñ*m€€mr hmfmrm mct$*m
22 In what different ways can a person's employment end? Which of these might

result in litigation or arbitration? Discuss with a partner.

Read the letter on page 90 quickly and answer these questlons.

1 What do you think the term constructive dismissal1 means?
2 Why might Ms Loushe have a strong case for a claim for defamation?

(

fuffi€#gm€trmm fuwm#mre r#mmw €mr ffffiwswm
wffiffiffi#ruru&#w
I ccording to an annual survey by US lawyers

AFulbright & Iaworski, nearly 800/o of UK

firms surveyed faced some couft proceedings last

year. Worldwidq litigation costs have risen by

25010. US and UK firms faced average litigation

costs of$12m and $1m respectively.

Construction firms face the highest litigation

costs worldwide of any industry with average

expenses of $:gm. Insurers have paid out $36m

on average, while manufacturers have incurred

costs of more than $14m.
Although the cost of litigation is not as high

in the UK as across the Atlantic, the number

oflegal actions and their expense is rising fast.

19 Read the text more closelv and decide whether these statements are true (T)

or false (F).

1 Average litigation costs for British businesses are 12 times hlgher than

those in the USA.
2 Bui lding f i rms have the hi$hest legal expenses worldwide.
3 Most businesses bel ieve that arbi trat ion is cheaper than l i t igat lon.

20 Read the text again. What is a major factor in the increased costs of litigation?

21 Match these words or phrases from the text (1--4) with their definitions (a-d).

a a legal restriction imposed by a government administrative agency
b a large sum of money which is paid to someone
c to experience something, usual ly something unpleasant,  as a result  of

actions you have taken (e.9. costs)
d to g¡ve attention to or deal with a matter or problem (e.9. court

proceedings or litigation costs)

Unit I Lit igation and arbitration



64Waldingñeld Road
Doncaster

SouthYorkshire
DNl 3GF

telephone: +441405 738 59235

fax +44 1405 738 59236

email: info@minchinlaceY'co'uk

Te:
Lawr
befo

25

YOURREF:
OURREF: CSK/DT-I

29 February 2008

STRTCTLY PRIVATE AND CONFIDENTTAL

David TYler Construction Ltd'

Kersey Lane Industrial Estate

Shawditch Road
Doncastet
SouthYorkshire
DN2 3SQ

Read the letter again and answer these questions'

1 What is the PurPose of the letter?

2 What are the facts of the case?

3 What legal actions might the recipient face?

4 What must the recipient do to avoid litigation?

Dear Sirs

Our clienü faYcee Loushe

We are instruated by:the above named in qonnectisn with her employment with your

company.

we understand that our client has been employed by you since 13 January 2007, and üat

on 26 February, while attending to her dutiés with a colleague, she was accused by Mr

David Tyler of stealing confideñtial information from your offices. Our client strenuously

denies these accusations'

we a¡e informed üat there had been no preüous criticism of our client's work' In

fact, Mr Tyler recentJy informed her that she was a positive asset to 
th" 

t"*l1y-1,11

suesested that a promotion, together with a substantial increase in her remuneraüon'

wñrid strortly be fnrthcomin g.

Inligbtofyouractionsof26February,it isclearthatourclientwouldbefully
entit led to resign anO Uring a tribunal claim for constructive dismissal' Due io the

.il;;;;;1;;;; *r'i.iirt" 
"uesations 

asainst our client were made' we have also

adüsed Ms Loushe al'tui rf.l" would siand 
"".óll"rrt 

prospects of success should she

decide to pursue a,claim for exemplary damages2 and/or defamation'

However, our client would be prepared to discuss alternative means by which this

matter might be resolved. Our instructions are to:ommel;qg ryrocegdin9$ 
againstyou

if we do nót receive satisfa*Ory prOposat$ fÓr settlement of this matter within 14 days'

Yours faithfully

Minchin & Lacey Solícitors

Minchin & Lacey Solicitors

L¡
Lef
for

27

t
2

2 ComOensatlon in excess of actual damages awarded in cases of malicious or

wil ful misconduct designed to punish the breaching party (also punit ive damages

24
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Text amalysis: Letter before aetEsn
Lawyers witt try to avoid having to pursue a ctaim through the courts if at att possibte' A letter

before action is used to advise a party as to ho* tegat proceeding against them can be avoided'

25 Which of these would you expect to find in a letter before action? Match each of the

paragraphs in the letter (1--5) with one of these examples (a-i)'

a details of the legal remedies available

b full details of any supporting case law and/or legislation

c what must be done to avoid legal action

d details of the pleadings filed with the court

e the instructing client's complaint

f the date on which the defendant must appear in court

g t h e n a m e s a n o a d d r e s s e s o f a n y w i t n e s s e s t h e i n s t r u c t i n g c | i e n t i n t e n d s t o c a | |
ñ an initial reference to the instructing client

i a n o u t l i n e o f a n y e v i d e n c e s u p p o r t i n g t h e i n s t r u c t i n g c | i e n t ' S V i e W

26 Discuss these questions with a partner'

1 Do you think Ms Loushe would be prepared to go back to work for David Tyler

Construction Ltd? Support your opinion with reasons'

2 W h a t k i n d o f s e t t | e m e n t d o y o u t h i n k w o u | d b e a c c e p t a b | e t o M s L o u s h e ?

l1s[¡egsusea:F*rxma[ltyErateqa[eürre$p&ndenee
Icorrespondenceisoftenmoreformatthanbrrsiness:.-, j : '^ l : 'd..ce'However,the[eve[of

, u r  
L v ¡ ' e v r - ' ' - - -

matlty wiil depend on the situation and type of correspondence'

IWha t fea tu reso f the |e t te r i nExerc i se23make i tave ry fo rma |p ieceo fwr i t i ng?- i ^ i n a  t h a  i c q r  l A <

ffi';il|];.:" i*",'o'n"r from an email to a colleague summarising the issues?

Find theh igh | igh tedphrases in the |e t te r tha tcor respondto these |ess forma|
equivalents.

l h e r w o r k f o r y o u T s h e w o u | d s o o n g e t a l a r g e p a y r l s e
2 because of the way you accused her g acting/working for Ms Loushe

3 acceptable suggested compensation 9 following

4 concernin g L0 a good worker

5 probably win if she sues 11 have been told

6 to sue You

;temlnq a: Lewyer*e[ient intervñew
(ie.z The recipient of the letter in Exercise 23'Mr Tyler' arrang"t,i,l:"i:t^Y:?J::

:;ffiJi;';:il:. ;.:il;;;l *n'i "-.'' inrormatitn *"l,ll:.::l':j::j,:::1:?:"f ::"
canadv iseMrTy le r?L iS ten to the f i rs tpar to f the Iawyer -c | ien t in te rv iewandchecKyour
answer.

(ie.z Listen again and decide whether these statements are true (T) or false (F)'

1 Mr TYler has dismissed Ms Loushe'

2 Mr Tyler dismissed his previous secretary on the grounds of her pregnancy'

3 Mr Tyler's firm is in financial difficulties'

4 M r T y | e r h a s n o p r o o f t h a t M s L o u s h e i s g u i | t y o f t h e t h e f t o f c o n f i d e n t i a | d o c u m e n t s '
5MrTy |erhascontac tedother |oca lbu i |d ing f i rmstowarn themnot toemployMsLoushe.

Unit I Litigation and arbitration



31 ( i e'g How convincing do you find Mr Tyler's case? Based on what you nave

heard so far, how *o"u'O yáu advise him? Listen to the second part of the

interview and check Your answers'

32( íe .gL is tenaga inandanswer thesequest ions .

1 lf the case goes to tribunal, what must MrTyler provide in orderto avoid

having to PaY damages?

2 How would Ms Cooper advise Ms Loushe if Ms Loushe was her client?

3What isMrTy |er ,sbes tchanceofavo id ing l i t iga t ion?
4 How are oamages for unfair dismissal calculated?

5What is thecu i ren tmax imumcompensatoryaward inunfa i rd ismissa lcases
(in England)?

Lanquage r¡se 3: Estabtishing the faets
Lit igat ioncanbeverystressful ,andcl ientsoftenbecomeemotionalduringtheini t ia l
lawyer-client interview. White a lawyer ,nu,t,t'o* understanding, it is atso his/her job to

conduct the interv¡ew *'.ii.r,ir.t' as possiUie in order to estabtish the relevant facts of

a case. Onty then *n ui"*Vtt givá informed tegat advice to a ctient'

33 The first part of the conversation in Listening 2 (audio 8.2) includes several

examplesof |anguagethe lawyeruses toes tab l i sh the fac tsandtoencourage
her client to focJs o-n tf'" relevant issues' e'g' Could you tell me exactly what

happened?Underline the examples of this kind of language in the audio

transcript on Page 136'

Writingl:Respondingtoatetterbeforeaction
The initiat response to a letter before action is often to test the potentiat ctaimant's witl

by strongty denying ..u .ü*t. otternat¡vety,-an in¡,iut offer may be put forward [often

below what the potentíat ctaimant might wish forJ'

3 4 Y o u a r e t h e | a w y e r a c t i n g o n b e h a | f o f M r T y | e r . W r i t e a l e t t e r i n r e s p o n s e t o t h e
6Ar{TLn letter ouilining ,u,, Lousñe's case (see Exercise 23)' use some of the features

11};$ll of format r"g"r .oir"rpondence outlined in Exercises 27 and 28' lnclude the

following:

Ü an appropriate greeting and introduction

Ü your response to the claims made against your client

Ü any clarification of the facts as presented by Ms Loushe's lawyers

Ü a proposed settlement (if you wish to make one)

Ü an appropriate ending and si$n-off'

Speaking 2: Lawyer*ctient intervlew
35 Role-play this situation with a partner'

Student A: Turn to page 116' Student B: Turn to page 117'

Wrlting z: Letter before action
36Wr i tea |e t te rbe foreac t ion toyourc | ien t ' s fo rmeremployerbasedonyour

discussion in Exercise 35' Use the letter in Exercise 23 as a model'

rrrr}¡gyyturntocaseStudy3:Li t igat ionandarbi trat ion:anemp|oyment|awcase

on Page L22'



Language Focus

Collocations Match the verbs (1-5) with the nouns in the box they collocate with.
Some of the verbs go with more than one noun.

1 to reach an a4reewenL, ...
2 to file
3 to deliver
4 to decide on
5 to settle

Word formation Complete th¡s table with the correct forms.

3 Goffocations with dispute Use the words in the box to complete the collocations.

alternative legal Ba+ti€s resolution resolve/settle

1 disputing ........ '.....p9¡l*?.?_
2  t o . . . . . . . . . .  .  a d i s p u t e
3 a dispute
4 . . .  .  d i s p u t e

Question openers unscrambte these phrases for beginning a question.

1 us was i f  tel l  wondering you I  could . . .

^ I 
^": wondel,ng u{ gou autl tdl us ...

2 that You mentioned . . .
3 the point Could back about go you to . . .
4 about I 'm afraid said understand I  didn' t  what you . . .

sentence collocation Match the halves of these sentences a lawyer would use
when discussing the facts of a case with a client for the first time.

a to the facts.
b you suspect.
c detail as possible.
d the relevant facts.
e be uncomfortable.

1 First, we need to establish
2 Please do give as much
3 Try not to avoid any facts which may
4 lt's probably best just to stick
5 | think you'd better telt me just what

settle



lnternational law

THE STUDY OF LAW

Lem*-Bat
The term internationallaw can inctude pubtic international [aw' private internationa[ law

and, more recentty, supranational law'

1 Discuss these quest ions'

l W h a t i s t h e d i f f e r e n c e b e t w e e n p u b I i c i n t e r n a t i o n a l I a w a n d p r i v a t e
in te rna t iona | law?Whichbod iesororgan isa t ionsare invo |ved?

2 How can a nation state be compelledlo obey international law? can you think

o fanyexamp|esofacount ry tha thasv io |a ted in te rna t tona lagreements?
3 W h a t a r e t h e c o n s e q u e n c e s i f a p r i v a t e i n d i v i d u a | o r c o m p a n y b r e a k s t h e

laws of another jurisdiction?

KeadEffiW $: &mterx-*m*Ewsem& &aw
2 Read the text and answer these questions'

1 what are the three main sources of public international law?

2 W h a t a r e t h e t w o p r i n c i p a l q u e s t i o n s w h i c h p r i v a t e i n t e r n a t i o n a | | a w i s
concerned with?

3 What is meant ay a supranat¡onal tegal frameworlQ

ln its widest sense, international law can include public international

law, private international law and' more recently' supranational law' ln

i t snar rowestmean ing , the termin terna t ionat law isusedtore fer towhat
is commonly known is pubtic international !aw. Privale international law

isa lsore fer red toasconf | i c to f |aws.Conf l i c to f lawscana lsore fer to
conflicts between states in a federal system' such as the USA'

P u b l i c i n t e r n a t i o n a l | a W i s t h e b o d y o f r u | e s , | a w s o r l e g a l p r i n c i p | e s t h a t
govern ther igh tsanddut ieso fna t ionSta tes in re la t ion toeachother ,
l t i sder ived f romanumbero fSources , inc |ud ingcus tom, leg is la t ion
andt rea t ies .Ar t i c |e2of theViennaConvent ionontheLawofTreat ies
(l-969) defines a treaty as 'an international agreement concluded

betweenSta tes inwr i t ten formandgovernedby in te rna t iona | law ' . . ' .
Thesetreat iesmaybeintheformofconvent ions,agreements,charters '
f rameworkconvent ionsorout l ineconvent ions'Custom,alsoreferred
toascus tomary in te rna t iona | |aw, isanotherb ind ingSourceof law,and
or ig ina tes f romapat te rno fs ta teprac t icemot iva tedbyasenseof legat
r igh torob | iga t ion 'Lawsofwarwereamat te ro fcus tomary lawbefore
being codified in the Geneva Conventions and other treaties'

Internat ionaI inst i tut ionsandintergovernmentalol$anisat ionswhose
members are states have become a principal vehicle for making, applying'



imptementing and enforcing pubtic international [aw, especiatty since the
end of World War ll. The best-known intergovernmental organisation is the
United Nations, which develops new advisory standards, e.g. the Universal
Declaration of Human Rights. Other international norms and laws have
been established through international agreements such as the Geneva
Conventions on the conduct of war or armed conflict, as well as by other
international organisations, such as the World Health Organisation, the
World lntellectual Property Organisation, the World Trade Organisation and
the International Monetary Fund.

Private international law refers to the body of rights and duties of
private individuals and business entities of different sovereign states.
It addresses two main questions: 1) the jurisdiction in which a case
may be heard, and 2) which laws from which jurisdiction(s) apply. lt is
distinguished from public international law because it governs conflicts
between private individuals or lousiness entities, rather than conflicts
between states or other international bodies.

Supranational law, or the law of supranational organisations, refers to
regional agreements where the laws of a nation state are not applicable
if in conflict with a supranational legal framework. At present, the onry
example of this is the European Union, which constitutes a new legal
order in international law where sovereign nations have united their
authority through a system of courts and political institutions. The
East African Community, currently a customs union in East Africa, has
ambitions to become a political federation with its own form of binding
supranational law by 2O1.iO.

Key tensns T; Prepos¡tás$ts al"!d pr*fixes
3 Comolete the sentences below with the preoositions from the box.

by in on to to to to under

1 Parties a treaty are the States or the International Organisations
which have consented to be bound the treaty and for which the
treaty is ............ . . force.

2 By becoming a signatory .. . . ... . a conventionwith L72 other countries,
Russia is taking an important step to facilitate anti-smoking legislation.

3 . . . . .. .. the Convention on the Rights of the Child, persons under the age
of 1-8 years are entitled special protection.

4 International laws apply .................. .. . the citizens of all signatory nations.
5 The Council of Ministers of the East African Community is a policy organ whose

decisions, directives and regulations are binding Partner States.

Unit 9 lnternational law



Thetextonpagesglr-g5containssevera|adject ivesformedwithpref ixes'
suchasinternat ionaland¡ntergovernmental .Matchthesecommonpref ixes
(1-6) with their meanings (a-f)'

1 bi-
2 inter-
3 intra-
4 multi-
5 non-
6 suPra-

5 Match these words with prefixes (1-6) with their definitions (a-f)'

A
6 0

_Y:_

I
I

a many
b above, beYond

c two
d between, among

e not, other than

f within,  inside

1 intera$encY a

2 non-alig¡ne6 b

3 non-governmental c

4 bilateral d

5 multinational e

6 intrastate f

neutral, especially towards major powers

involving two groups or two countries

without any participation or representation of a government

within the boundaries of a state

involving several different countries

invorving two or more agencies, especiaily government agenctes

Reading 2; DevetoPments in EU taw
|nmanycountries,practisinglawyersarerequiredtokeeptheirtegatskit lsand
knowtedge of the taw up ,o ¿u,.iv completing certain courses. In the uK' this is known

as tontrnürngr'**r*{"iol*"t i*"..'tceo\. rtre term used in the usA is Continuing

Legat Education. Both p-ui.lrJprivate iegai organisations offer s.uch courses on a wide

range of topics, from skitts and ethics courses to iourses providing in-depth knowtedge of

specific areas of tr¡e uvu cpo courses are atso increasingty being offered ontine' as part

of distance-education programmes'

Lawyerspractisinginjurisdict ionswithinthesupranationattegatframeworkoftheEU
need to learn about changes in the taw which attect their work' The text in this section is

un .*..rpt from the p'og'át*t of a CPD course provider'

6 Discuss these questions'

1 Does your jurisdiction have an equivalent of CPD? What is it called?

2Haveyouever takensuchacourse? | fso ,whatwasthesub jec to f thecourse?
3Whatdoyouth inkare theadvantagesandd isadvantagesof tak ingCPD

courses online?

7 Quickly skim through the texts on page^97' What are the topics of the two

seminars? For whom are they intended?

S D e c i d e w h i c h o f t h e t w o c o u r s e s w o u l d b e s u i t a b l e f o r e a c h o f t h e f o l l o w i n g
people. In some cases, neither may be suitable' Write A (Course A)' B (Course

B) or N (neither)'

1 A Spanish tax lawyer advising a large corporation wants to research legal

developments relating to shareholders' rights'

2 An ltalian lawyer is interested in recent changes in the law concerning

discrimination against people in wheelchairs in the workplace'

3 A German in-rloÁe counsel needs to understand the differences between

US and EU emPloYment law'

4 A Swedisrr law práfessor wants to learn about changes affecting merger

requirements in the EU'

5ATurk ish tax lawyerwants to f indoutabout theh is to ryo f tax leg is |a t ion in
the EU.



A,{
S &,&.,,, . . '  , , ' , , . . , , '" , . ,  , , , '  , , . , . ,  , . , , .  , , . C

es

Date: 1.0-1,1 March 2009
Areas of [aw: Anti-discrimination, labour [aw, socia[ law
Target audience: Lawyers in private practice, in-house counsel or civil servants
specialised in labour law or working with businesses. associations or trade unions at
nationaI or European [eve[
Description: The seminar wil.[ present the most important recent devetopments in the
community's legislation and policy in the fietd of labour law, in particutar:
o The modernisation of European labour law
o Flexicurity, the welfare-state model which combines easy hiring and fir ing and high

benefits for the unemployed
o The relationship between social rights and the internal market rutes; with speciat

attention to the Lavat (C 341./05) and Viking (C-438l05) cases
o Recent developments on gender equatity and non-discrimination.

Date: 3-4 Aprit 2009

Areas of law: company [aw, financial services and banking [aw, internal market
Target audience: Lawyers in private practice, in-house counset, officials in tax administrations,
accountants and academics
Description: Directive 2007 /36/EC on the exercjse of certain rights of shareholders was
published in Juty 2007. An important proposal to simpLifo the 3rd and 6th Company Law
Directjves by remoüng the requirements for expert reports in mergers and divisions of companies
was also approved in Juty 2007. Atso in JuLy 2007,the Commission pubLished its Communication
COM (2007) 394 on a simplified busjness enüronmentfor companies in the areas of company
law, accounting and auditing.
A recommendation on several aspects of shareholders' rights is expected this autumn. Another
important issue is the case for the European Private Company Statute. Several other measures
are expected to comptement this [ist, notab[y the proposaI for a directive on the transfer of a
company's registered office from one member state to another.
In this seminar, experts from different areas wi[[ anatyse the impact of atl these developments,
consider the chatlenges for the future, and analyse their impact on other important areas of [aw.

&
:ft.w q , 4
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Key terms a: Legat lnstrurnents
gUnder | ine the |ega | ins t rumentsment ioned in thedescr ip t ionofCourseB.one

has already been done for you (Directive)'

loComp|e te thedef in i t ionsof ins t rumentsbe |owus ingwords f romthebox 'You
maY need to consult the glossarY'

1 ......................... are views and preferences expressed by EU institutions'

but they are not binding on the member states'

2 ........................... are detailed instructions which are applicable throughout

the EU and which are directly binding on the member states, which means

tha t theybecomeapar to f themembers ta te 'sna t iona | |ega |sys tem
automatica| |ywithouttheneedforseparatenat ionaI legalmeasures.

a are EU decisions which are binding on the EU
I  - . . . . . . . . . . . . . . . . . . . . . . . . . .

institutions uno iná member states, but they are only general instructions on

thegoa| tobeach ieved; thewaythegoa l is reached is le f t to thed iscre t ion
of each member state'

4 .. .. ................... are fully binding on those to whom they are addressed

(a member .,u,", a company or an individual)' They are based on a specific

Trea tyAr t i c |eanddonot requ i renat iona | imp|ement ing |eg is la t ion .
5 ........................... are published by the Commission and set out the

backgroundtoapo l icyarea .Theyusua l ly ind ica te theCommiss ion 's
intended course of action in this area'

l lF indwordsorpnrases in thedef in i t ions inExerc ise lOwhichco | loca tewi th
these words.

1 binding 2 member 3 $oal 4 discretion 5 action

Listening t: CPD seminar on labour taw
you are going to hear part of the cPD seminar on labour taw described in course A on

page 97, which deats with the Laval case'

L21.<g.tlisten to this excerpt from the seminar, in which the instructor describes

the fac tso f thecaseandvar iousreac t ions to i t ,andanswer thesequest ions .

1 Why is the Laval case referred to as a landmark case?

2 Who or what are:

a Laval b Vaxholm c L' and P' Baltic Bygg

3 In which courts was the case heard?

13{ Ís . rL is tenaga inanddec idewhether theses ta tementsare t rue(T)or
false (F).

l T h e t r a d e U n i o n c a | l e d f o r a b | o c k a d e o f t h e s i t e b e c a u s e t h e L a t v i a n
workers were not entitled to work in Sweden'

2 The blockade led to the bankruptcy of the Latvian company that provided the

workers.
3 The court considered the actions taken against Laval to be an infringement

of the company's right to provide a service'

4 The trade unioÁs net¡eve the ruling is an attack on existing wage agreements'



L4 ('<s.t Listen again and complete the lawyer's notes about the case.

Laval &5e
Landrnark rulmg
. Contex1: enlargenvnt of lt\; Faar oF tl dum2tng
' Impagt on countri¿s w¡th no m¡nimum uega,, but w¡th

collartiv¿ 2)

facts
' Construction urrk¿rs from s¡

of Vaxholm in 7004.
5vudsÁ rnion arcused compoin¿ oF payivtg
than allow¿d in S,¿udan. 

/

ünion blockaded, vnrk sfa.; cnmpany went
5 ) . .

. Case Vv.ard 5,7 luropean Court of e) . R-uling in
7 ) . .  .

h l .K_Ultng
- lrada, union hra.d no 8) . . fo Forc¿ Latv¡an rrlmpolny

ro ?ey minimum vega,.
' Court racognised, nght to dlecfiva action, but union

r¿stricfed,lght of company to provida. gl
' ün¡on'5 actions incompatibl¿ with lü rol Dire¡tiva
. P.-asctions to ruling: ¿TüC uid-s r.t) r a5 ruling :

clsllev¡ges collarfivZ bargaining syst em.

peaking r: Debate
In groups, choose one of the following motions to debate.

1 The decision in Laval unjustly interferes with trade unions' ability to promote
the equal treatment and protection of workers.

2 The decision in Laval represents a necessary restriction on the power of
unions.

3 The decision in Laval was best for both business and workers alike.

Split your group into two. One half of the group prepares the arguments and
defences for its motion, the other half prepares the arguments and defences
against the motion. Decide how you will present your case, using every member of
the group.

One person will act as the chairperson. The chairs should familiarise
themselves with the arguments for both sides and ensure that the debate is
carried out in a structured fashion.

t.
working in 5vudish tar.n

:,'
t:,

4)  . .  .uJeges

into

Unit 9 Internationa[ [aw



19

LAW IN PRACTICE

L*ad-tm
A patent is a monopoly right to make or seI an invention' or an improvement 0n an

existing invention, a, . p."ii."lar number ot¡,¡ari ln this way, the inventor is abte to

compensate his or her ¡Ñ.rtr.nt. lt is one .t it'.-r,.u tonttpi' in intettectual property [aw'

Severatinternationattreatieshavestandardisedmanvi:p:t::tii::t:u*tpropertvtaw'
However, these laws 

"J;;; 
;;.r..r.n, stitt vary widety from one jurisdiction to another

16 Discuss these questions'

lWhatk indsofconf l ic to f lawcou|dresul t f rompatent in f r ingement?
2 lnwha t *uy 'Oo" 'acase invo l v ing twoormorena t i ons ta tesd i f f e r f roma

case between i*o p"ttius from the same jurisdiction?

Readin$ 3: US Patemt taws
17 Read the online news report quickry and decide which is the best headline

( t , 2  o r  3 ) '

1 Microsoft Patent row continues

2 Microsoft wins AT&T Patent battle

3 Microsoft wins AT&T aPPeal chance

L***t.tv::¡:'v' 
about the reach of us

Microsoft has won a long-running case in the US Supreme Court

patent laws.

li;; ;;. t;ed Microsoft' allesing comput:ls-tlsllq.T:ttotons windows operatins svstem

had breached its patent in voice-compression software'

?;; ;.; ;;id it shourd be entired to damases for ar windows-based computers

manufactured outside of the USA'

?;;;;;;,*0,*n that united states raw tffTi :?Tilffi'l;"::l%T:ft1:"'e 
the worrd

applies with particu'tt t"t"" i" patent law' said Justice Ruth Bader Ginsburg'

4 )  . . .  .

18 Complete the report using these sentences (a-d)'

aMicrosoftacceptedpatentviolat ions. intheUsA,butarguedtheinfr ingement
sfroutO not be extended internationally'

b According to the judges' an earlier ruting Oy the federal 
:ll"t 't 

court had gone

too far landhad]app l ied i ts tes t in " *áv i r , " t *u . toonar rowandtoor l ¡ l id .
c But in a7-lruling' the US Supreme Court supported Microsoft's position'

d The court ruted tnát Microsoft was not liable in a software patent dispute

involving US telecoms operator AT&T'

Rt
TL



19 Find highlighted terms in the report with the following meanings'

!whenyoubel ievethatsometh¡ngistruewithouthav¡nganyproof
2 controls and directs the public business of a country, city, group of people' etc'

3 incapable of compromise or flexibility

4 given the right to do or have something

5 l imited
6 the breaking of a rule or law

7 a decision in a case
8 when the influence of something is expanded

9 a question (or questions) that help a judge reach a decision

Explain the facts of the case and the court's decision in your own words' Do

you think the supreme court came to the right decision? why (not)? How would

a higher court in your jurisdiction have ruled in this case?

eed¡n$ ,4: Flienssw'fft v' AT&T
21 Read the decision of the Supreme court in the case of Microsoft corp. v. AT&T

and answer these questions.

1 What was the patent that AT&T claimed that Microsoft had breached?

2 What does the Act mean when it refers to supplying a patented invention's

components for combination abroad?

SUPREME COURT OF THE UNITED STATES

MICROSOFT CORP. v. AT&T CORP'

certiorari to the united States Courl of Appeals for the Federal circuit

No.O5-1056.ArguedFebruary21,2OO7-DecidedApr i l30 '2007

It is the general rule under United States patent law that no infringement occurs wnen

a patented product is made and sold in another country' There is an exception' Section

271(f) ofthe Patent Act, adopted in 1984, provides that infringement does occur when one

,,suppl[ies] ... from the United states," for "combination" abroad, a patented invention's
,,components." 35 U.S.C . s.271(f)(1). This case concerns the applicability of s'271(f) to

computer software first sent from the united states to a foreign manufacturer on a master

disk, or by electronic transmission, then copied by the foreign recipient for installatton on

comouters made and sold abroad.

AT&T filed an infringement suit charging Microsoft with liability for the foreign installations

of Windows. By sending Windows to foreign manufacturers, AT&T contended' Microsoft

"supplie[d] ... from the United States," for "combination" abroad, "components" of AT&T's

patented speech-processing computer, and, accordingly, was liable under s'271(f)'

Microsoft responded that unincorporated software, because it is intangible information,

cannot be typed a "component" of an invention under s'271(f)' Microsoft also urged that the

foreign-generated copies of Windows actually installed abroad were not "supplie[d] ' " from

.,_,j.51-i::{ ' .r ' i : ia':: i :¡! i :rr:-:.r:r.r.¡
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the United states," Rejecting these responses, the District court held Microsoft liable under

s.271(f), and a divided Federal Circuit panel affirmed'

Held: Because Microsoft does noi export from the United States the copies of windows

installed on the foreign-made computers in questron, Microsoft does not "suppl[y] " ' from the

United States" "components" of those computers, and therefore is not liable under s'271(f) as

currentlY written.

27<
f!

. l

l

I

In
9I^

1C

?¿
I

I

22Readthedec is ionaga|nandanswer thesequest ions .

I What is the exception to the general rule under US patent law that no

i n f r i n g e m e n t o c c u r s w h e n a p a t e n t e d p r o d u c t i s m a d e a n d s o l d l n a n o t h e r
countrY?

2 what were Microsoft,s two main arguments during the District court hearing?

3 What was the reasoning behind the Supreme Court's decision?

2 3 T h e r u | i n g i n M i c r o s o f t C o r p ' v , A T & T m e a n t t h a t A T & T w a s n o t e n t i t | e d t o
damages for breaches of its patent on non-US manufactured computers

runn ingWindows.Underwhatc i rcumstanceswou|dMicrosof thavebeenI iab |e
for these damages?

24 In dissentl, Justice Stevens argued that paragraph (2) of g27l-(f) supported

A T & T , s c a s e , a n o s a i d t h a t . i f a d i s k w i t h s o f t w a r e i n s c r i b e d o n i t i s a
, ,component , , , l f ind i td i f f i cu l t tounders tandwhythemost impor tan t ingred ien t

of that component is not arso a component'. Do you agree with him? why do

you think the majority decided against AT&T?

Lüstening 2: ffiwttipte inarisdietisns
The case of Microsoft Corp. v. AT&T is an exampte of a domestic-court refusing to extend

its jurisdiction to anothei state; but what happens when a case involves the laws of more

than one jurisdiction? You are going to hear a discussion between a lawyer [Mr Connor]

and his ctient [Mr lon.rj .Uouiru.É u case. Mr Jones has recentty sold his share in a

restaurant in order to set up business in Austria. unfortunatety' the agreement between

himsetf and his new business partner has cotlapsed'

25 t-=g.zlisten to the first part of the dtscussion' Which countries and

nationalities are mentioned?

261'<g.z Listen again and answer these quest¡ons'

1 What was Mr Jones's planned business venture?

2 What was the agreement between Mr Jones and Mr KundakQt?

3 WhY has the deal fallen through?

4 W h a t i s t h e f i r s t i s s u e t h e c o u r t w i l | | o o k a t i f t h e c a s e g o e s t o t r i a | ?

I
¿

?

4
I

t
c
t

r a n e x p | i c i t d i s a g r e e m e n t b y o n e o r m o r e j u d g e s w i t h t h e d e c i s i o n o f t h e m a j o r i t y i n a c a s e ( a | S o :

d¡ s se nti ng i udgme nt, d¡ s sent¡ ng opi n ion)



27 l.'<g'z Listen again and complete Mr Connor's notes from his conversation with
Mr Jones.

Ilolicrn livin3 in 7)

'#2:í"::;::Trvzii:,"'"2;¡; 
;,:tn:Ii'i',1,2'ÍfJliin,t" f^,^:;;:;, - saiá h's

10) . ).

28 a (íg's Listen to the second part of the conversation. What are the five main
stages to a case involving a conflict of laws?

b {íg.s L¡sten again and decide whetherthese statements are true (T) or
false (F).

1 A court may decide it has jurisdiction in some aspects of a case, but not others.
2 Forum shopping is the practice of fil ing a lawsuit in the jurisdiction thought

most likely to provide a favourable outcome for the claimanr.
3 The cause of action is the legal argument in a case.
4 An incidentar quest ion is one that is not rerevant to the main cra¡m.
5 Renvoirefers to the choice of raw rures that may be appried wnenever a

court is directed to consider the raw of another jurisdiction.
6 once a court has decrared itserf competent to hear a case, its judgment wirl

definitely be recognised across borders.

Read the audio transcript of the lawyer-client interview (pages 136_13g) and
compare it with the wASp criteria in unit 3. Are all of the .tugu" inctuded? ls
there any other information that the lawyer could have asked for at this stage?

ns{*ege &¿se: ffixp[a$xNür}g [egat tern*$ t$
n*&awryers

are some of the phrases Mr connor uses to exprain some of the reeal'ts so that the client can understand them.

your,domicile is America? That is, America is your officiat permanent residence?
w: 

lt 
rtrst need to consider which court has iurisdiction. ln other words, which

?e-oole-.-T_-.

Bilql KunáaL+, (buver)
TurLisLt nol;.>nál c-ur/3nl,ly livin3 in 1) ....... . ; Mosl .f l;fu sgenl in 2¡
?lanne-á lo movo lo ¡usl'rio.

Harry Jonos (buvur)
Dual,/c,*iz-ont!,?r.4 .aná Amortcan. Ltvo; in 41 ...........................uos1 of li^u (rqn q
resraurqnl). Domicila is S)..........................., movin3 io e¡...........................$ell;ry mqrr,oá)

Anlon,o Piombo (seller)

is competent to deat w¡th any of the tegataspects that m¡ght ar¡se ....

Unit 9 Internationa[ [a,,,
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2 """ """""" " 

n't go ahead with the purchase'
Let's saY that You cat

That's rn, Oro""u bY which "'

k;, rn:*;; ̂re essentiattv five stages to a cas.e.''\?'-'::g^?::::.'",?f !u*'' 
-,''áirÁ 

*"1i,;;; ¡;;;;i ,,,i" 'Á'íp*e around to set the best dea! in a case?'

'Basicall!, Yes.' .. laim.
Put simply, questions which arise in connection with the main c'

4  - -  
'  '  l i c h c o u r t i n

tn theory, the ourcome of a case will be the same' no matter wl

wnicn cáuntry finalty accepts the case'
";' 

;;;;;;;;rt ¡i ln¡s mav be the rutes on renvoi'

30 a Label the functional $roups in the box above with these headings'

I giving examPles

I giving further details

Ü rephrasing

¡, simPlifYing

b What other pnrases can be added to each of the categories?

spmmk$ffi# R : ffimf&sru&{é*ersfffi*Lw-p&mp; wxpbm€firu&g?ry
&wrym& tmrrsas €w mmsx*&mwY*ns
31 Work with a Partner'

Student A: Turn to Page 116'

Student B: Turn to Page ll-7'

32 Work with a Partner'

Student A: Turn to Page ll'6'

Student B: Turn to Page 1-17'

Wr$e&mg: $*L&*w-uaP &m€€wr
33 write a follow-up tetter to the client summarising your interview and advistng on

how best to proceeo' Include the following:

,,, the facts of the case

ü any possible legal issues that might arise

ü ,f'á .,ug"s involved in a case involving conflict of laws

Ü what Your cl ient should now do

Ü what You will do next'

Explain any difficult legal terms using plain language'



Language Focus

1 Collocations Complete the phrases using the adjectival form of words from the box.

advise bifid custom enforce government intellect

1- . . . . . . . . . . , . |nüng.. . . . . . . . . . . .  source of law
2 . . . .  s tandards
3 international law
4  . . . . . . . . . .  p r a c t i c e s
5 . organisation
6 property rights

2 Vocabulary Complete the sentences using words from the box.

ffi inter-state non-governmental supranational

1 Finland and Sweden have concluded a.... ..V.'14&%.6L......... .. agreement on
economic co-operation in international emergency situations.

2 A . ..... . . organisation is a legally constituted organisation created
by private persons or organisations with no participation or representation of any
government.

3 The EU is a organisation that creates, implements and
enforces substantive policies for its members.

4 The International Court of Justice has been criticised for its failure to resolve
disputes.

3 Explaining legal terms Match the halves of these sentences, which contain
phrases for explaining legal terms to non-lawyers.

1 A customs union is,  put

2 A legal framework is, in

3 A charter is an agreement by

4 'Conflict of laws' refers to
the body of law dealing with
disputes between private
persons who live in different
jurisdictions; in other

a which rights are granted to an
international body by the signatory
nations to the agreement.

b words, it deals with such questions as
which law appl ies in the case at hand.

c simply, a group of nations who wish to
remove customs barriers between them.

d essence, a broad system of rules.



lQp Comparative law

THE STUDY OF LAW
tead-in
Peop[e who describe and anatyse the tegat systems of the wortd divide them into various
categories, or famities. Although different classification schemes exist, the fottowing systems
are commonty distinguished: civit [aw, common taw foften grouped together as Wástern taw],
religious law [e.9. Hindu taw, lslamic law and ]ewish tawJ, cñinese hwánd sociatist law. ln
addition, some [ega[ systems can best be described as mixed for pturatistic] systems.
1 Discuss these questions.

1 what do you think is meant by a mixed system? Do you know any systems
that might belong to this group?

2 Which system does your jurisdiction belong to?
3 What is the legal system of the vast majority of Engtish-speaking jurisdictions?

ReadirS r: eempanatiwe [aw
2 Read the overview of comparative law below and answer these questions.

1 Why is comparative law growing in importance?
2 What is the HCC, and what ¡s its goat?
3 what is the best-known convention produced bv uNrDRorr?

9_*1"1"tiu".,"y ,:. the study of differences and simirarities between different
jurisdictions, including civil-law systems, common-law systems and religious
(or theologicat¡ legat systems.

comparative law has become of increasing practical importance for two

::asons 
First, the llobatisation of world trade means that commercial

lawyers are often required to work with colleagues and clients from unfamiliar
jurisdictions. The second reason is the increa-sing trarmoni""i¡"" r",
unification) of raws between previousry separate 1'urisdictions, u. *¡Ü, th"
European Union and the Union of South American Nations.

comparative law is closely related to private international law and the
harmonisation of law. private international law concerns the applicability of
laws in situations invotving other jurisdictions. Harmonisati"" 

"; 
;; ;;"iop"o

out of a need to simplify these rures, both at a nationar rever (e.g. the us
uniform commerciar code) and between sovereign states 1e.g. Eu taw¡,
Another key aspect of comparative law is the idea of uniform law. There
are two main sources of international uniform lawr The Hague conference
on Private International Law (HCC) and the International lnstitute for the
unification of Private Law (uNlDRolr). The Hague conference, a gtobal
mt:rg:v:Tmentar organisation with over 60 member states, is tñe reading
organisation in the area of private international law. An increasing numbei

ro6



of non-member states are also becoming parties to the Hague conventions.
The statutory mission of the HCC is to work for the progressive unification
of private international law in a wide range of areas, from commercial law to
international civil procedure and from child protection to matters of marriage
and personal status. This involves finding internationally agreed approaches
to issues such as jur isdict ion of the courts,  appl icable law and the recognit ion
and enforcement of judgments. UNIDROIT also has about 60 member states
and was established to research the needs and methods for modernising,
harmonising and co-ordinat ing pr ivate, especial ly commercial ,  internat ional
law. lts most notable convention is the Uniform Law on the International Sale
of Goods, t964.

Key terrn$: nxprff$$ges?$ a,á$ed in comparative law
3 Explain what is meant by these expressions in your own words.

1 appl icabi l i ty of  laws
2 international civil orocedure
3 enforcement of judgments
4 progressive unification of law

Reading s: C&urse r€ad*r
As part of the curriculum of a Masters Program in Comparative Law at an American
university, students take a course in which they learn about the differences between civil
law and common [aw.

4 Read the extract below from the course reader (a collection of texts selected
by the instructor) and answer these questions.

1 Where did civil law orig¡nate?
2 What is the role of precedent in common-law systems?
3 What does the term stare decrsls mean?
4 Which two terms are given in contrast to the Ierm unenacted law, in the final

paragraph?

Civil law may be defined as that legal tradition which has its origin in
Roman law, as codified in the Corpus Juris Civilis (the Justinian Code), and
as subsequently developed in contlnental Europe and around the world.
Civil law is highly systematized and structured, and reiies on declarations
of broad, general principles.

Common 1aw is the legal tradition that evolved in England from the 11th
century onwards. Its prrnciples appear for the most part in reported judgments,
usually of the higher courts, in relation to speci-flc situations arising in disputes
that the courts have adjudicated. The common law ls usually much more
detailed in its prescriptions than the civil law. it is the foundation of private
law, not only for England, Wales and lreland, but also in 49 U.S. states, mne
Canadian provinces, and in most former colonies of the British Empire (many
of which now form part of the Commonwealth of Nations).

Common{aw and civil-law legal traditions share similar social objectives
(indlvidualism, Iiberalism, and personal rights). Because of this functional
similarity, they are often referred to as {}¡g \ifs<rarn l¡r¡¡ f¡mih¡

Unit to Comoarative law l07



L¡
c(A major difference belween common-law and cjvil{aw systems js the heavy

re l ianceonCaSelawncommon{awSystems. InsuchSystems, thecourts lnterp let
Statutelawthroughthedevelopmentofcaselaw.Judicialintelpletationofstatute
isb indingunt i lchal lengedbyahighercourtUnderthedoctr ineofstaredecls ls '
Iower courts ur" 

"orrrp"il"d 
to foilow decisions rendered ln higher courts. Thus,

precedentisatthecoreofcommonlawlegalsystems.Additiona]Iy,thecourtsrn
common-law systems are able to develop existing law or legal principles rn the gaps

}ef tbyStatute. Inarr iv ingatadecis ionrnacase,aCoul twi ] ] f l rs tdeterminewhether
there are any appllcable statutory provisions it witl then look to see how these

provisions have been -t"rpr*"i ft at al) in earlier cases, an¿ will apply any binding

precedent. If there is no pr;vious case law on the statute, the court will piace lts own

interpretation on the statute lf no statutes apply' the court wili look to previous case

law'Inacommonlawsystem,theleglslatuleCanoveltulnpreviouslydevelopedcase
law [hrough new legislation'

Although codifled law (mainly in the form of statutes) is paramount in both legal

traditions,itdiffersinitsimportance.Incivil-]awjurisdictions,pllolltylSglven
toenacted]awoverunenactedlaw.Codesprovidethecorebodyof lawandare
supplementedbydecisionsinindividualcases.Conversely,theoppositeistrueinthe
common-law tradition, in which precedent is the major soulce of law'

F i n d w o r d s i n t h e t e x t t h a t m e a n t h e S a m e a S t h e u n d e r l i n e d W o r d s b e | o w '
For each pair of synonyms, say which word is more formal'

1 A | t h o u g h c i v i | | a w o r i g i n a t e d i n R o m a n I a w , i t w a s I a t e r d e v e | o p e d a r o u n d t h e
world, mainlY in EuroPe'

2 The common law concept of stare decisis forces

decisions of the higher courts'

3 In accordance with the principle of stare

courts are binding'

decisis,  decisions made in higher

4 ln both common law and civil law alike' statutes are

even though their functions are different'

of greatest imoortance'

Countries found in

lower courts to accept

6Youhavebeenaskedtog iveashor to ra lp resenta t ionabout impor tan t
differences between 

"otton 
law and civil law. Using information from the extract

above, complete this table'

lmportance of case law



Lamgasag* *ás#: ffixpáa$m$mg, e*ffipmnárxg ar¡d
e * mtrastt*x g
7 Underline the words and phrases used for contrasting and for expressing

similarity in Reading 2. Then write them under the correct heading. The first
one has been done for you. There may be more than one possible answer.

Gontrasting= ... Ls much more d"et¡iJ.<Á. üan ...

Expressing similarity:

I Complete these sentences using the words and phrases for expressing
similarity and contrast from Exercise 7.

1 Civi l  law and common law .  .  .  .  . .  their  or igins. Common law
was developed by custom, beginning before there were any written laws.

óil; ;;i; ó¡"ii i.. 
' civil law developed out of the Roman law of Justinian's

2 In civil-law systems, court-made law is almost unknown,
in commonlaw systems, where large areas of law are created and shaped by
court  decisions.

civil law and common law, statutory law is of enormous
imoortance.

4 ....................... common law and civil law concerns the method of
argument. In the civil law, the principal method of argument is by deduction
from general principles or from statutes towards particular cases.

, in the common law, the principal method of analysis
is induction (reasoning from detailed facts to general principle) and analogy
(drawing a comparison in order to show a similarity).

9 Present the information from Exercise 6 to an audience, using the expressions
for comparison and contrast from Exercise 7.

istmsnñrlg x: L*ga& trmffis&atímsx
Discuss these quest ions.

1 What kinds of problem can occur when a legal text is translated?
2 How do you think these problems could best be avoided?
3 Why would a practising lawyer need to be aware of these problems?

(iro.r Listen to the first part of an excerpt from a lecture held by a guest
speaker from Mexico, who has been invited to talk to law students at a US
university about legal translation. Apart from language proficiency, what else do
legal translators need in order to work effectively?

1'=to-z Listen to the second part of the lecture. what is meant by the term
false friends?

1-<to.z Listen aga¡n and answer these questions.

1 What is the first category of words she distinguishes?
2 How should a translator deal with the words in the second category?
3 what problem is posed by the third category? How should it be dealt with?

Do you know any legal terms in your own language that are particularly difficult
to translate into English? What makes them so difficult to translate?

Unit ro Comparative law



l-anguage ski[ts: Fir¡ding and choosing tegat

terms
15 Students of comparative law, as well as practising lawyers, often encounter

un fami l ia r te rmsf romother |ega |sys tems.D iscuss thesequest ionswi tha
partner.

l W h e r e c a n y o u | o o k f o r i n f o r m a t i o n a b o u t u n k n o w n l e g a | t e r m s i n E n g | i s h ?
2 W h a t d o y o u o o w h e n y o u e n c o u n t e r a n u n f a m i l i a r | e g a l t e r m ¡ n E n g | i s h t h a t

has no equivalent in Your language?

16 Consider this list of sources of information about a legal term' what are the

advantages and disadvantages of each? Discuss your views with a partner'

Ü Law firm's glossary of legal terms on its website

Ü Online legal dict¡onary

Ü Legal dictionarY in book form

pGlossaryo t te rmsonthewebs i teo fan in te rna t iona |organ isa t ion

Q Google's definition of a term (results of define: + term search)

Ü Finding the term in the context of its use in a document online

17 Look up the following difficult-to-translate English legal terms and try to find an

equ iva |en t inyourown|anguage.Makenotesabout thesourcesyou|ookedat
and then tell a partner wrrát your solution is and how you found it. whenever

possible, use tne words and phrases for contrasting and expressing similarities'

cnncx4L ol 'good- {úth' Ls anüw Lo whaL we c¡JL

buL ih dütexs m üe foUowing Na{t "'

1 equitable remedY

2 promissory estoppel

3 misdemeanorl
4 (past) consideration
5 the Lord Chancellor

LAW IN PRACTICE
Lead-ln
As trade becomes increasingty gtobatised, [awyers often find that they need to be famitiar

not onty with their own jurisdictions, but atso with the jurisdictions of their international

cotteagues and ctients'

lsMakeal is to f thethreecountr ieswhoselegalsystemsyouknowthemost
about .Howdidyou|earnabout thesejur isd ic t ions?HowSUreareyouthat the
information You have is correct?

1 (UK) misdemeanour



fu$s*sex$mg R: tm*e*mpeffiy cffiü,atr$*
Gareth teaches an in-company rLECr course to a smail qroup of judges working in
Líechtenstein.

19 (íro 'gListen to the f i rst  part  of  the discussion during one of Gareth,s classes
with the judges. which of these different meanings of the term equity is the
closest to that described by Beate, one of his students?
a the difference between the market varue of a property and the craims herd

aga¡nst it
b the ownership interest of shareholders in a corporation
c a system of courts that developed alongside the law courts in England

20 1'=to.s Listen to the first part of the discusslon again and answer thesequest¡ons.

1 Why does the subject of equity come up?
2 \Nhy is Beate able to talk about equitv?
3 Why was equity developed?

2L 1--to'c Listen to the second part of the discussion and decide whether thesestatements are true (T) or false (F).

1 The position of Lord chanceilor was removed by the constitutionar ReformAct 2005.
2 Damages is an example of an equitable remedy.
3 lf applying the rures of equity would read to a different result than apflying

the strÍct legaf rules, equity takes precedence.
4 Equity is administered by the Court of Chancery.

221'<to.s Listen to the third part  of  the discussion and decide whether these
statements are true (T) or false (F).

1 The German concept of rreu und Glauben is simi lar to the Engl ish ,c lean
hands'  doctr ine.

2 The French doctrine of the abuse of rights is similar to the English concept
of equity.

Look at the audio transcripts for the whole discussion (pages 1_3g_139) and
find phrases used for describing a legal system.

pemk*rxry x: m#sflnüfuñrxg_ ü#ffipetr$mg mmd
o n€rms*$mru

Choose an aspect of your jurisdiction and explain it to a partner. Where
possible, your partner shoutd contrast that either with another aspect of
the sarne legar system or with the crosest equivarent ín a foreign jurisdiction.
Use the hnguage of descríbing, comparing and contrasting during your
discussion.

cambridge Internat¡onal Legal English certificate (ILEC), an internat¡onally recognised test of legalh lt is des¡gned for lawyers and law students requiring English language skills t"o work effectivelyrnternational legal environment. Unit ro Comparative ta,.,



Kead*mff B: Assmt prmtect&*m
Liechtenstein is one of many jurisdictions that have estabtished themsetves as tax havens.

25 Discuss these questions.

1 What constitutes a tax haven?
2 What other countries can you think of that are also considered to be tax havens?

3 What is the difference between tax avoidance and tax evasion?

4 What do you think the term asset protection might refer to?

26 Read the first paragraph of the text on page 113. Which of these descriptions best

describes the text?

a A letter of advice from a lawyer to a businesswoman seeking to reduce her tax burden

b A memo written by a junior lawyer to a senior lawyer contrast¡ng different forms of

charitable foundation
c A summary of various means of safeguarding money from creditors, taken from a

website for businesspeople and lawyers

27 Read the whole text quickly and choose the correct word to complete each of these

def ini t ions.

1 The Stiftung / Anstalt / founder is a type of civil law foundation used to hold

assets, property or shares.
2 The Stiftung / Anstalt / trust is a hybrid entity often used as a holding company

for overseas subsidiaries.
3 The assets of a Liechtenstein-based foundation are held on behalf of the Council

of Members / beneficiaries / creditors'
4 Behaviour that is il legal because ¡t does not obey or respect the rules of a law

court is referred to as contempt / holding / interpretation.

Text analysls: Siscau.rse m&rkers fmr text echesisn
In the letter on page 13, one of the lawyer's main objectives is to present compticated information

in a clear way. In order to achieve this, he uses various words and phrases at the beginning of sentences

to show the relationship between ideas. These discourse markers act as '[exicat signposts', guiding the

reader through the text and makinq it easier to understand.

ln this Sentence from the letter, the discourse marker signals that further

information about a previous idea is being given:

Furthermore, Liechtenstein taw may not protect the setttor from a IJ.S. court's

finding of contempt.

The word furthermore, which here means'in addition', shows that an idea

introduced in the previous sentence will now be further developed. In this

case, the general idea being expressed is that the asset protection methods

discussed in the text may not offer 1OO% security from legal challenges.

28 Look at the highl ighted discourse markers in the let ter and decide which of the

fol lowing four funct ions each discourse marker ful f i ls.  List  any other simi lar words

or phrases you know.

g Giving extra information: furüh?,rmore f Introducing the result of previous information

$ Comparing, contrasting and qualifying Q Emphasising

I

I

f
f



Dear Ms Radford

Asset protection entities in Liechtenstein

Your instructions to me were to provide a summary of the structures available in Liechtenstein tofacllitate your need to insulate future liabilities. I have now had the opportunity to research thisand can provide you with the following details.

Although there are a number of civil-law entities available for asset protection purposes, the
most popular structures for u.S. planners are two trust-like entities, the stiftung and the Anstaltl,created under the law of Liechtenstein.

The Stiftung is a type of foundation, commonly used to hold assets, fixed property or shares. It iscreated by a founder' from whom it has a separate legal identity. R Stiftung is noisubject tt, anyform of income tax, capital tax, transfer tax or inheritance tax in Liechtenstein. Its assets must besegregated from any personal assets, and are generally not available to the founder,s creditors.
The bylaws of such entities are typically not ñled in any public registry. consequently, it is verydifficult to get informarion about a Stiftung registered in Liechtenltein.
Notably, the stiftung- cannot be used solely for commercial purposes. lnstead, it is designed toact as a private foundation. For asset protection purposes, itl. ú.tt.. if the Stiftung is cieated
for the promotion of some important interest (such as to further education or medical research)
because there may be less chance that contributions to it made for asset protection purposes will beconsidered fraudulent by any investigating authorities.

While a Stiftung may have beneficiaries, including the founder, it cannot have anyshareholde¡s.
T&at said, named beneficiaries are not recommended, as they can give the Stiftung the appearanceof a foreign asset-protectio: t*:1. Because of this, the Stiftung shiuld be limited-by it, i.rmsto supporting the purpose for which it was created. Despite this limitation, there are methods toutilize the assets of a Stiftung to endow private scholarships, etc.
Besides the Stiftung, the most important entity for tax purposes in Liechtenstein is the Anstalt,a hybrid of a company limited by shares and a foundation. Such entities are commonly used byforeign companies as a holding company for overseas subsidiaries. The Anstalt has no members,participants or shareholders, but can have beneficiaries. The principal practical difference berweenan Anstalt and a stiftung is that, unlike a Stiftung, an Anstalt can ónouct all kinds of businessactivities.

The civil-law basis ofthese entities, and the fact that they usually do not have identifiablebeneficiaries, make them very difficult for u-S. creditors' utto-áy* to conceptualize, and thusattack' Nevertheless, it must be noted that a u.S. judge could ,i.pry fteat them as foreign asset-protection trusts and order that their assets be repátriátea purtt ermár*, Liechtenstein lJw may notprotect the settlor from a U.S. court,s finding ofiontempt.

l The terms stiftung and Anstart are both German ."r.. '"r0, 
"r.¡.n, 

o"g; *¡ir., u.upriur r.tt",
, l o & .eak¡n$ ?: Adwisíu'$ s*u e$set protectín*

You are commercial lawyers specialising in asset protect¡on. you have been asked toadvise an American client on the asset-protection entities available in Liechtenstein.Discuss the advantages and disadvantages of the various entities with a partner anddecide how to advise your client.

rit$mg; Letten saxry*m&rísñnxg mptlmms
I Your client is concerned that the asset-protection entities in Liechtenstein might prove

i:;::i: :H::?::"::"^:ii:Ilii""' ,using the notes on pase i_15, write a retter to yourclient outtining the panamanian foundation, another popurar rornr ái;;;o;;;#r1use discourse markers to exprain, compare and contrast the foundation with otherforms of asset protection,

Unit to Comparative law
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This essay discusses changes occurring witTn *g:' d::io?tf:lt-n 
"t" 

finding

wide acceptance in law sch-ools throughout the united states' These changes include

;;:#:",ffffi ;;;"tdisciptines,l) npt4¡1,{ economicsandbehavioural

sciences, and the .on,ü**i,r.r"v i.ráx" 
to a rutter understanding of the legal

system. 2) .. .............. .... , '?* scnáo,ls are increasingly exploring the ways in which the

law in textbooks may differ from the law in action' 3i- ' .nearly "y"tY 
luY.

school is investigating the consequences of legal rules through tl':::"' legal, education'

il;;",;;;;;;J"; ,,Áu,u,"o laboratory experience for raw students. The most

:lTiliiHt*-;#tt-ltiJl*'*ljf;;:l-,,.:in¡::T:'fl ::'"?'i*''''
;;i l1;; organising his or her knowtedge about the. tegal svstem

;;: 
"" 

.": 
"."- 

,;;o;;ative taw courses have been developed..in an attemptto

inspire students ,o tr..'in"x .r"utively about legal problems by providing new insights into

the legal system.

!,iü'J, j; jXHil:il]fl'|jjj,T'"':;":#::";;\"[!;{!{i''':'#"!'i"'fg::#i:in:un''Ieo

Language Focus

1, Word formation complete this table by filling in the correct forms of the words listed'

synonyms Match each word or phrase (1-5) with its synonym (a-e)'

I ylnverselv 
-_\ a verv imPortant

3 
'#:i*",", 

-.--.-----: 
:"i?" other hand

l::ff" : ;:nHT:J"
co | |oca t ionsMatch theverbs in theboxwi th thenounstheyco | |oca tewi th
(judgment or law); some of the verbs collocate with both nouns'

1 a judgment: o¡Pt¿, "'

- 

",*"";" 

markers complete this text using the words and phrases from the box.



UreFt s#, ffix*rctse B3
The Panamanian foundation

. Liechtenstein Anstalt and Stiftung are relatively expensive to form and maintain.

The Panamanian foundat ion is comparat ively inexpensive.

.  Another advantage is that Panama is in the same t ime zone, making
administration of the foundation from the United States easier.

. The time difference between the USA and Liechtenstein may prove frustrating to

creditors in communicat ing with their  local counsel.  However,  i t  would probably

be more immediately frustrat ing to the cl ient and planner attempting to form and

then administer the entity from the USA.

. For these and other reasons, Panama copied much of Liechtenstein's St i f tung

legislat ion, giv ing us the opt ion of the Panamanian foundat ion.

.  The Panamanian foundat ion can hold t i t le to assets in i ts own name l ike

a corporat ion. l t  can also make discret ionary payments to the founder or

benef ic iar ies, l ike a trust.

. The foundation is mostly controlled by its bylaws, which do not have to be

registered or publicly disclosed (as with the Stiftung).

. Panama has a three-year statute of limitation for fraudulent transfer challenges

to contr ibut ions to the foundat ion. l f  g i f t ing is ut i l ised to fund the foundat ion,
creditors have three years to attempt to void the gifts. After these three years,

the assets are probably safe from creditors.

. The foundation assets may not be applied towards the debts of either the

founder or any beneficiary.

. As with the Stiftung, probably the best use of the Panamanian foundation is

not to hold assets, but rather to own an entity that ls used as a management

company. The management company would be owned by a Panamanian charity'

with three Panamanian residents as members of the foundat ion's counci l .
Therefore it is very difficult for a creditor to claim that the US owner of the asset

being managed has any ties to or control over the foundation.

Rm[e eerds
Student A

Unit 7, Exercise 31

You are a property lawyer and receive a call from a foreigner interested in
buying property in your jurisdiction. Prepare to take the call by reviewing
the language from your presentation (Exercise 14) and the telephone
conversation between Marta Cervera and Jana Fialová (Listening 2 and 3).
Try to anticipate the kind of questions you will be asked and make notes on
your answers.

Additionat materiaI
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Unit 7, Exercise 31

You are interested in buying property in another country and phone a lawyer who has
been recommended to you by a colleague. Prepare for the call by reviewing the language
from your presentation (Exercise 1,4) and the telephone conversation between Marta
Cervera and Jana Fia{ová (Listening 2 and 3). Write down the questions you need to ask.

Student B

Unit 8, Exercise 35

You are a lawyer specialising in employment law. You are due to meet a new client who
has just been fired without notice from a well-paid position in publishing. Prepare for
your meeting by noting down the kinds of question that you will need to ask your client
to establish the facts, to find out what the client hopes to achieve and to be able to
offer the best advice possible. During your meeting, try to get your client to stick to
the concrete, provable facts of the case as much as possible using the language from
Exercise 33.

Unit 9. Exetcise 31

Explain these terms to Student A using some of the language from the interview
(Listening 2).
1 joint purchase (of land) 3 domicile 5 cross-border recognition
2 residence 4 renvoi 6 adiudicate

Unit 9, Exercise 32

You are the owner of an online discussion group. One of the recent discussion threads
concerns problems that group members have been experiencing following the most
recent upgrade to their anti-virus software. Several of them have lost data following
this upgrade, although are unsure as to whether this was caused by the software
itself or by viruses the software may have let in. The software was written by Redfern,
an American company based in California. When one member of the group contacted
Redfern, she was told that there was no problem with the software. She was also told
that even if there had been a problem, Redfern wouldn't be liable to claimants from
outside California. The potential claimants, 20 in total, come from four different US
states, three EU member states, Egypt, South Korea, Pakistan, Venezuela and South
Africa.

You have suggested that all those who have experienced problems should join together
and try to claim damages in a class action suit against Redfern, and have arranged a
meeting with a lawyer. Prepare for your meeting by familiarising yoursetf with the facts

the case' Be ready to províde your lawyer w¡th any further background information

AdditionaI materiaI
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The facts of the case
Your law firm has asked you to review the following case in preparation for a meeting with a ctient.

Read this descr ipt ion of the facts of the case. What is the legal issue here?

Deep Blue Pools Ltd began as a smal l  business in L997, manufactur ing and instal l ing high-qual i ty
swimming pools for private residences. lt has since developed a reputation for excellence and has
received a number of lucrative contracts, generating substantial income for the company.

Last year, Gainsborough Construction Ltd contracted with Deep Blue Pools to build one swimming
pool for each of the ten luxury properties it is currently building in south-east England. Deep Blue
Pools was paid a total of t265,600 for the work.

Sometime after their installation, it became clear that each pool was shallower than the depth of
2.4m specified in the contract (by 25 to 50cm at different points). Deep Blue Pools claimed that
each pool was stil l safe for diving and there would be no loss of enjoyment.

Gainsborough Construct ion is claimingL3L2,68O to demol ish and rebui ld the pools to the proper
depth (cost of curel), arguing that it is entitled to its exact preference concerning the pools' depth.
Gainsborough Construction also claims that Deep Blue Pools deliberately misled them as to the
size of the pools provided in order to reduce costs,

Deep Blue Pools says that the amount claimed is wholly disproportionate to the disadvantage
suffered by Gainsborough Construction, and that the houses are no less valuable. Deep Blue Pools
also claims that Gainsborough Construction has no real intention of effecting a cure, and that any
damages awarded would be an unfair 'windfall2'.

n  F  
b i e t n

; t ¿ * J € q  H c  + F F J t * É A l \ E r t Y

Divide into two groups, with one group representing Gainsborough
Construction and one group representing Deep Blue Pools.

1 Prepare for negotiations with the other party. You should:

U identiñy the legal issues of the case and determine arguments for your side;
ü list the strengths and weaknesses of your side of the case;
ü list the strengths and weaknesses of the other side of the case;
Ü decide which parts of the relevant legal documents most strongly support

your case and can be used to argue against the other party's case;
Ü make notes for the negotiation: What are your goals? What are you willing

to give? What are you not willing to give?

2 Pair up with a representative of the other party and attempt to negotiate
a settlement.

3 Report the results of your negotiations to the class.

1 See Text 2 on the oppos¡te page.
2 an unexpected profi t  or gain

Yask x:
Wnit*ng
Write a letter of advice
to one of the parties
(your choice),  in which
you out l ine the legal
issues raised by the
case, refer to relevant
statutes or related
cases and provide your
opinion as to the l ikely
outcome of the case.



F Relevant [ega[ documents
Text r: Sale of Ooods Act 1979, Section Sf [t-¡)

(l\ Where there is a brcach o{ wanantyl by the selter, ot whete the buyet elects (or is comqelledJ to

treat any breach of a condition on the part of the seller as a breach of warranry the buyer is not by
reason only of such breach of warranty entitled to reject the goods; but he may-
(a) set up against the seller the breach of warranty in diminution2 or extinction of the price, or
(b) maintain an action against the seller for damages for the breach of warranty.

(2) The measure of damages for breach of warranty is the estimated loss directly and naturally
resulting, in the ordinary course of events, from the breach of warranty.

(3) In the case of breach of warranty of quality such loss is prima facier the difference between the
value of the goods at the time of delivery to the buyer and the value they would have had if they
had fulfilled the warranw.

1 In some jurisdictions, contract terms are classed as either warranties or conditions. The breach of a warranty can give rise to
a claim for damages, but not to a right to treat the contract as terminated. The breach of a condition can give rise to a cla¡m for
damages and also g¡ves the the right to treat the contract as terminated.
2 the act of decreasing or lessening something; reduction 3 at first sight; accepted as correct until disproved

Text z: excerpt from a textbook on contract law
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Diminution of volue, cost of cure or loss of omenity
Ihe claimant's loss of the expected performancel can be
measured by:
. 'diminution of value' (fhe market volue of the

performance the defendant undertook minus that
actuolly given), or

. 'costof cure' (the cost of buying substitute exacf
performance f rom another).

Ihe two measures may produce the same amount. For
exam ple, where a seller fai ls to del iver goods (worth 15,000)
before the buyer has paid the contract price (f4,000), the
buyer can, in accordance with section 51(3) Sale of Coods
Act1979, claim the difference between the contract price
and the market price of the goods (11 ,000). However,
in certain cases, the two measures may produce wildly
d i ffe re n t r esulrs. I n lito v. Wad de I I (N o 2) (1 97 7) a com pa ny
was granted a l icence to mine phosphate on Ocean lsland,
a small Pacific island, and promised to restore the island

1 the fulfilment of one's obl¡gations required by contract

afterwards by replanting'coconuts and other food-bea ri n g
trees'. The company failed to do this, and the islanders
claimed the cost of cure calculated af $73,140 per acre.
The court denied this because, by the time of the action,
all the islanders had resettled some 1,500 miles away after
their island was devastated by events of World War ll. Ihey
were only entit led to the diminution of value, which was
assessed at $75 oer acre.

[The assessment of damages] is subject to the
requirement of reasonableness which necessitates an
assessment of:
(a) the claimant's purpose(s) in contracting;
(b) whether the claimant has cured or intends to cure;

.  and
(c) the proportionality between the cost of cure, the

contract price, the benefit already received by the
claimant, and the benefit which cure would add to
that benefit.

Text 3: excerpt from the judgment in Ruxley Electronics and Construction Ltd v.
Forsyth [rqqo] AC ¡¿+

It is a common feature of small building works performed on residential property ... that comparatively
minor deviations from specification or sound workmanship may have no direct f inancial effect at all.Yet the
householder must surely be entit led to say that he chose to obtain from the builder a promise to produce

a particular result because he wanted to make his house more comfortable, more convenient and more

conformable to his own particular tastes; not because he had in mind that the work might increase the
amount which he would receive if, contrary to expectation, he thought it expedient in the future to exchange

his home for cash.To say that in order to escape unscathed, the builder has only to show that to the mind of

the average onlooker, or the average potential buyer, the results which he has produced seem just as good as
those which he had promised would make a part of the promise i l lusory,and unbalance the bargain.

Case Study r Contract lav,'



The facts of the case
your law firm has asked you to review the fottowing company law case in preparation for

a meetinq with the other party's lawyer'

R e a d t h i s d e s c r i p t i o n o f t h e f a c t s o f t h e c a s e . W h a t i s t h e I e g a I i s s u e h e r e ?

Two years ago, Alex and Lesie Ballentine decided to sell their company' solaris Energy (America)'

Inc., by public offering. A statutory registration statement (a carefully prepared set of documents'

including a prospectus) was filed with the us securities and Exchange commission' However' the

public sale did not go ahead, and the company was sold privately to cordeaux Gabelle' Inc" The

purchase price included a payment reflecting án estimated increase in the company's net worth

from the end of the previous financial y"ur' B"tu"e hard financial data was unavailable' the

cont rac tSta ted tha t i fayear -endaud i tandf inanc ia |s ta tementsshowedad i f fe rencebetweentne
estimated and actual increased value, the amount paid would be increased or decreased by the

appropriate amount to reflect the actual value'

An audit completed six months after the sale revealed that the value of the company had been

overestimated by approximately $1.2m. The buyers were therefore entitled to recover an adjustment'

However ,CordeauxGabe l |ehasbeenadv isedtha t i tmaybeent i t |ed toaremedyunder !2a(2)o f
the securities Act 1g33, which gives buyers an express right of rescission against sellers who make

material m¡sstatements or omissions'by means of a prospectus'' They have also been advised that

ana | te rna t iveremedymaybeava i |ab |eundersec t ion l . lo f theac t '

C o r d e a u x G a b e l | e i s c l a i m i n g d a m a g e s o f $ 1 4 ' 6 m . T h e B a | | e n t i n e s a r g u e t h a t s e c t i o n l l i s o n | y
relevant in the case of a public offering. They also argue that a contract between a private buyer

and seller is not a'prospectus'as the term is used in section 12(a)(2) of the Securities Act'

therefore section t2{a)(2) also only applies to public offerings' and not to private sales'

Task t: Speaking
Divide into two groups, with one group representing Alex and Leslie

Bal lent ine and one group represent ing Cordeaux Gabel le '

I Prepare for negotiations with the other party' You should:

ü identiÜ the legal issues of the case and determine arguments for

your side;

Ü list the strengths and weaknesses of your side of the case;

Ü list the strengths and weaknesses of the other side of the case;

ü decide which parts of the relevant legal documents most strongly support

your case and can be used to argue against the other party's case;

ü make notes for the negotiation: What are your goals? What are you

willing to give? What are you not willing to give?

2Pai rUpWi tharepresenta t iveo f theotherpar tyandat tempt tonegot ia tea
settlement.

l20\ 3 Report the results of your negotiations to the class'

Task x: Writing
Write a letter of advice ::

one of the Parties (Your

choice), in which You
out l ine the legal issues

raised bY the case, refe'

to relevant statutes or

related cases and Provtoe
your oPinion as to the

likely outcome of the
n 2  q A
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Relevant [ega[ documents
Text l: an outline of civit tiabitities under the US Securities Act of t933'
sections tt and tz

To claim under either s.11 or s.12, the buyer must prove a material

misstarement or omission of a material fact. Section 11 liability flows from

the requirements for filing a registration statement. Liability under s'12(a)(2)

flows from the requirement to distribute prospectuses. Under sections 11

and 12, the issuer of a registered security may be liable to the buyer for

damages if the sale of the security included a reference to false or misleading

information. The buyer does not have to show any reliance on the false

statements. The issuer is strictly liable (liable without fault). This liability is

subject to a defence of reasonable care; the issuer may avoid liabiliqr if it can

be shown that reasonable care was taken in providing information concerning

the securitv in dispute.

Text z: excerpt from the Supreme Court judgment in Arthur L Gustafson, et a[.
v. Attoyd Company, lnc. fka Attoyd Hotdinqs, Inc, et at. [February 28, 1995]

It is understandable that Congress would provide buyers with a right to rescind, without proof of

fraud or reliance, as to misstatements contained in a document prepared with care, following well-

established procedures relating to investigations v¿ith due diligenc e and in the context of a pubiic

offering by án issuer or its controlling shareholders. It is not plausible to-infer that Congress

createJthis extensive liability for every casual communication between buyer[s] and se1lerfs] . '.

It is often difficu1t, if not altogether impractical, for those engaged in casual communications not

to omit some fact that wouldJf included, qualify the accuracy of a statement. We flnd no basis for

interpreiing the statute to reach so far.

Text 3: excerpts from an articte discussing the decision ¡n Gustafson

Vhere do Secondary Market Purchasers Stand After Gustafson?

byJoseph S.Allerhand and Benjamin M. Hain (corporate counsel), February 1999

Sixty-five years after the passage of the Securities Act of 7933, and nearly four years after the

S.1p|.-e Court'.s decision in Gustafion v. A11oyd Co., a deceptively simple question remains

unresolved: who has standing to sue under sections 11 and 12(a)(2) of the Securities Act?

Specifically, is standing limited to investors who purchase securities in public offerings, or does

sánding extend also tá investors who purchase securities in the secondary market but can'trace'

their securities to those registered and sold in the public offering?
'With 

regard ro sranding under s.12(a)(2), before Gustafson the courts were divided as to rvhether

standing was limited to purchasers of securities in public offerings, or rvhether standing extended

also to all p.rrchar.rs in the secondary market, irrespective of whether the purchased securities

rvere traceable to the public offering. There is currently 1ro consensus anlong district courts as

to the impact of Gusiafson on s.11's standing requirernents.Although Gustafson dealt r,vith a

s.12(a)(2) claim, several district courts have nonetheless applied Gustafson'.s holding and broad

language to s.11, and held that standing under s.11 extends only to purchasers in public offerings.

Other district courts have taken the opposite position: they have refused to extend the holding in

Gustafson to s.1 1 claims, and have continued to grant standing to secondary-market purchasers of

securities that are traceable to the public offering.

Reprinted with permission from Joseph s. Al lerhand of weil ,  Gotshal & Manges LLP.

Originally published in the Febraury 1999 issue of Metropol¡tan Corporate Counsel'
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Litigation and arbitration:an emptoYment law case l ^ Á .
l E é (

pro'

Ta
Wril

Rt
TerThe facts of the case

The organisation you work for, a labour union, has asked you to review the fottowing emptoyment law

case and the retevant documents in preparation for a meeting with the other party's tawyer'

R e a d t h i s d e s c r i p t i o n o f t h e f a c t s o f t h e c a s e . W h a t i s t h e l e g a I t s s u e h e r e ?

The|awf i rmofRed| inandorb isonhasof f i cesaroundthewor |d 'Thef i rmregu|ar lysends |awyers
from its main office in New York to spend anywhere from a few months to a few years working in

one of its offices abroad. chiara Johnson, an experienced and ambitious intellectual property lawyer'

spent two years in the Rome office. when Johnson returned to New York' she became unhappy

with her prospects for advancement in the firm, particularly after younger male colleagues with no

foreign working experience had made partnerl. Johnson claimed that senior.management should

have made it clear to her before her stay abroad that her two-year absence from the main office

would put her at a disadvantage wnen nlw partners were being elected' Although Johnson' who

has two small children (one of whom is disabled), was allowed to work part of the week at home'

she alleges that her bois continually demanded that she spend more face-time at the firm - that

is, work from home |ess often. According to Johnson, a male colleague was allowed to work from

home because he had disabled childrenl Johnson further alleged 
ln"t 

th-u,,!* 
l":: 

o"'o less than

her male counterparts. (Johnson earned $100,000 ayear atihe time'while two male colleagues in

comparable positions earned $115,O00.) Johnson contends that male associates were promoted

more quickly than female ones. Johnson left the firm, fil ing a lawsuit against her former employer'

seeking damages for psychiatric damage and,loss of earnings' pension rights and career prospects'

ln response to these allegations, a spokeswoman for Redlin and orbison pointed out that 20

per cent of the firm's partners are women, more than the national average' Moreover' the firm

maintained that it l 'rai made it clear from the beginning that the position Ms Johnson had

taken was a non-partnership job, and that the firm's hiring and promotion policies are routinely

communicated to prospective employees'

Te

Task t: Speaking
Divide Into two groups, with one group representing Johnson and one group representing

Redl in and Orbison'

1 Prepare for negotiations with the other party' You should:

Ü i d e n t i f y t h e l e g a | i s s u e s o f t h e c a s e a n d d e t e r m t n e a r g u m e n t s f o r y o u r s i d e ;
Ü list the strengths and weaknesses of your side of the case;

Ü list the strengths and weaknesses of the other side of the case;

Üdec idewhichpar tso f there |evant |ega |documentsmostSt rong |ysuppor tyourcase
and can be used to argue against the other party's case;

ü make notes for the negotiation: what are your goals? what are you willing to give?

What are You not willing to give?

2Pai rupwi tharepresenta t iveo f theotherpar tyandat tempt tonegot ia teaSet t lement .

3 Report the results of your negotiations to the class'

r To make partner means to become a partner in the f¡rm
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Task a: Writirtg
Write a letter of advice to one of the parties (your choice), in which you outline the

legal issues raised by the case, refer to relevant statutes or related cases and

provide your opinion as to the likely outcome of the case.

Retevant [ega[ documents
Text t: excerpt from the Equal Pay Act t97o

(4) A woman is to be regarded as employed on like work with men if, but only if, her work

and theirs is of the 
"-*á 

o, a broadly similar nature, and the differences (if any) between

the things she does and the things they do are not of practical importance in relation to

terms and conditions of employment; and accordingly in comparing her work with theirs

regard shall be had to the frequency or otherwÍse with whÍch any such differences occur in

practice as well as to the nature and extent of the differences.

Text z: excerpt from a case brief

Lowen pay for woman professor violates Equal Pay Act

Description: Appeals court upheld a verdict in favor of a woman professor who contended
she wai paid leis than men piofessors who had similar backgrounds and duties. While the
professois who were compared were not identical, they were similar enough to rndicate a
pattern of pay disparity based on sex. (.. .)

Decision: Aff irmed. To establish a violation of the Equal Pay Act, the plainti f f  need not
demonstrate that her job is identical to a higher-paid posit ion, but only must show that the
two posit ions are subitantial ly equal in ski l l ,  effort and responsibi l i ty The fact that male
professors used for comparison did not have posttions identical to hers is not critical; they
were in the same unit and had similar responsibi l i t ies. Lavin presented suff icient evidence to

show, through statist ical evidence, that male professors of similar rank, years of service and
background were paid more. Statistical evidence of gender-based salary disparity across the
college could be used to enhance her case'

citat ion: Lavin-McEleney v. Marist col lege, 239 F.3d 476 (2nd Cir.,  2001)

Text 3: excerpt from job advertisement for the position Chiara
Johnson applied for

GLOBAL LAW FIRM expands Intellectual Property Practice group.

work with two partners willing to mentor and offer unlimited career growth

possibilities. Two to five years'experience in intellectual property with either

electrical engineering, computer engineering, or computer science undergrad;
prefer patent bar. Job responsibilities include patent litigation and prosecution

matters.

Salary is higher than the paid national average for associates. trirm pays all

relocation costs. Firm allows applicants to take required state bar; firm cover

cosg tur prep cou(se. lab openings in Adan?, DC and Nek/ YOk.

Case Study 3 Employment law



, Answer key

Unit I
1 1 criminal law, contract law, tort law, land law, equity and

trusts, administrative law and constitutional law

2 company law, commercial law, and litigation and

arbitrat¡on
2 1 F Family law is usually an opt¡onal course in the UK.

2 r
3 F Law clinics give law students the opportunity to learn

about the day-to-day work of a lawyer.
4 F Today, commercial law firms expect recruits to have a
good command of Engl¡sh.

3 legal writ¡ng, legal research, legal practice, legal
assistance, legal community
law degree programme, law student, law practice, law

clinic, law f irm
6 The university is not in the UK, since this two-year

programme does not include some of the usual
compulsory courses in the UK, such as land law, equity
and trusts, and administrative law. Other indirect evidence
includes:
ü -ize,/-yze spelling (e.9. familiarize, analyze), which is

frequently (but not always) written with an s in British
Engl¡sh (e.g. familiarise, analyse)l

ü the use of the serial comma (i.e. a comma before the

final and) in lists;
ü the mention o'f homicide, which is used more frequently

(but not exclusively) in American English to refer to

murder and other ki l l ings of people, including causing
accidental death, and imqeachment,

ü prom¡nent mention of US institutions such as the
IJniform Commercial Code, state and federal courts
and the const¡tut¡on.

7 1 Contract law 2 Tort law 3 Criminal law
4 Constitutional law 5 Legal research and wr¡ting

8 1 Introduction to law
2 Legal research and writing
3 Evidence

11 Heid¡'s course Pavel's course
(Speaker 1) (Speaker 2)

t , /
2 , /
3 , /  {
4 , /  , /
5 /  , /

6 , /
1 3  1 b  2 c  3 d , h  4 a  5 d  6 d  7 f

8 g , h  9 e
14 1 more practical 2 best 3 more challenging

4 more time-consuming 5 most useful 6 easier

16 1 You do not need a law degree to enter the Graduate

Recruitment Programme, just a 2"7 degree in any subject.

2 Barker Rose will pay the full course fees for both the

GDL and LPC plus maintenance of -f.6'000 during the

GDL and t7,000 through the LPC study year.

17 1 Andrea wouldn't be suitable for Barker Rose, as they

only work in the field of commercial law.
2 Although Sandip only gota2i2, the advert isement says

that Barker Rose are w¡il¡ng to progress candidates

20

21,

whose apptication otherwise demonstrates first'
rate personal qual¡t¡es and experience. He might be
considered su¡table due to his proven business skills

and experience, but we cannot be certain'
3 Meral wouldn't be suitable, as candidates must apply

by 31st July two years before the start of the training

contract, and she wants to start next year'

4 Oren would be suitable. Barker Rose accept students of

any discipl ine.
1 F (They are approaching their mid-term exams')
2 NC (We are told that she is a graduate, but not what

she studied.)
3 F (They have yet to become partners.)

4 r
5 F (There were seven lawyers in 1979.)
6 T
1t36 ,000
2 Associates receive a year-end bonus depending on the

firm's overall profitability, how many hours they have
worked dur¡ng the year and how long they have worked
for the firm.

3 A standard medical-benefits package, life insurance'
a retirement plan and voluntary dental ¡nsurance.

4 1,800 to 2,000
5 Seven

2 2  7 a  2 a  3 b  4 b  5 b
23 L.21 l ines 1-2 2 l ines 5-7 3 l ines 7-€ 4l ines 8-12

5 lines 13-20 6 lines 21-29 7 lines 30-41
1.3 8 lines 1-7 9 lines 8-25 10 l¡nes 26-37
11 lines 38-44 12 lines 45-53

24 L Hello, everyone, and thanks for coming along'
2 lt's great that so many of you were able to make ¡t this

mornrng.
3 OK, let me just start by introducing myself.
4 I've been asked along to talk about the '..
5 ... a programme I'm sure will be of particular ¡nterest

to you as .. .
6 lt's right now that You need to ...
7 l r e m e m b e r w h e n  1 . . .
8 I know from my own experience that ...

9 There are thlee main points I'd like to cover today.

10 First, l'll start by giving you a little information about

Barker Rose. l'll then go on to outline what we have

to offer to new associates. F¡nally, l'll also talk a little

about what we expect from our potential graduate

recru rts.
11 So, to start with, who are Barker Rose?
12 This brings me to my next point: what ...

13 This leads directly to what ...
14 Let's now move on to what we ...
15 To summarise, Barker Rose ...
16 Finally, I'd like to remind you about what I said at the

beginning of my talk today.
25 The presentation is not very formal, although the general

tone and subject matter remain serious throughout.
The speaker uses friendly, often quite colloquial or

informal language, e.g. /t's great that so many of you were

able to make it th¡s morn¡ng, OK

140
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Language Focus
1 1 c  2 d  3 e  4 a  5 b
2 t legal 2law 3 law; legal 4legal; legal
3 a by; about b of; for c on; to d by e about; from

f for g about; at h with i to; to
4 t f  2 d  3 a  4 c  5 e  6 h  7 i  8 b  9 g

LJmüt e
2 An offer must be made and it must be accepted' In some

legal systems, the parties must g¡ve (or promise to give)

each other something of value.
3 The two remedies mentioned are damages and speclfic

oerformance.
4 1 F ( ln most legal systems, part ies must give ' . .)

2 F (An offer must be accepted before a contract ¡s agreed )
3 T
4 F (A court mayforee the party to perform the contract.)
5 T

5 1 formation 2 counter-offer 3 terms 4 oral contract
5 obligat¡ons 6 breach 7 damages

6 1- accept an offer, make an offer, reject an offer
2 breach a contract, form a contract, negotiate a contract,

oerform a contract
3 award damages. accept damages
4 file a lawsuít

7 enforce a contract, negotiate an offer
8 1 a party makes an offer

a party accepts an offer
a party rejects an offer
a party breaches a contract
a party performs a contract

2 the parties negotiate an offer
the parties negotiate a contract
the oarties form a contract

3 the court enforces a contract
the court awards damages

4 a lawyer files a lawsuit
a lawyer negotiates an offer
a lawyer negotiates a contract

9 The term remedy refers to the means to achieve justice ¡n
any matter in which legal rights are involved.

10 The most common remedy is damages.
11 The student is confused about the meaning of the word

damages, which refers to money paid in compensation for
a loss. He confuses it with the word damage.

1 2  3 . 5 . 6
1 5  1 . 5 . 6
LG Allow me to clarify is the most formal. A lawyer might use

it with a client helshe does not know well, for example.
18 The general subject of the lecture is contract format¡on.
19 1 The speaker mentions the terms agreement,

cons¡deration, negot¡ation, offer and acceptance.
2 The lecturer will talk about consideration in more detail

next time.
20 1- agreement 2 consideration 3 legal 4 negotiations

5 accepted 6 price 7 communicated 8 silence
9 price 10 b¡nding 11 consideration

22 1 vessel
2 The clause deals with the amount of notice needed to

be given for the delivery of goods by ship.
3 buyer and seller
4 Probable readiness refers to the first date on which it ¡s

most likely that the buyer will make a ship available to the
se¡ler for the purposes of loading and transporting the
goods that are the subject of the contract.

5 Shall means the same as must.
23 1 Decide on the date that the goods will be shipped (=

transported by ship). Clause 2a reads: Ihe buyer shall
nominate the date of sh¡pment.

2 Notify (= tell) the seller of th¡s date at least two weeks
in advance. Clause 2a reads: Ihe buyer shall give the
selter at least two weeks' notice of probable readiness
of vessel(s).

3 Notify the seller of the approximate quantity of goods

to be loaded (= similar amount but not necessari ly the
exact final amount). Clause 2a reads: ... and of the
approximate quant¡ty to be loaded.

4 Arrange a port at which the goods can be loaded on to
a ship. Clause 2b reads: Upon notification of probable

readiness of vessel(s), the seller shall nominate a port

for the load¡ng of goods.
25 1 Drexler.

2 Because Drexler breached one of the terms (clause

2a). As a consequence, Export Threads were unable to
arrange for a port for the loading of goods.

3  No.
4 Yes.
5 lf the term breached by Drexler was a condition, Export

Threads could end the contract.

26 td0nt undenitand: ldont see h0iY,,, ;  f 'm sorry, ld0n't
follow you. What exactly are you say¡ng?
Giving an explanation: l t 's l ike this . , . ;  in other words, . . . ;
l'll try to be a little clearer.

2 7  a 7 c  2 b  3 a
c Where one party has, based on reasonable rel¡ance

upon the promises of another party, changed ¡ts
position, then it may be argued that there ¡s an
enforceable contract. In cases involving a chain of
sales, several parties must rely on the performance

by a third party / third parties of a collateral contract
before they can perform their own contracts. The
consequences of certain breaches may be so severe
as to relieve the non-breachíng party / parties of their
contractual duties (i.e. the breached term may be found
to be a condition, rather than simply a warranty).

2A 2 ft we offer a generous out-of-court settlement, they
might not sue us.

3 They might sue you if you breach the contract.
4 lf you can assure us that such a breach will not happen

again, then we might not take any further action.
5 | think we canlcould work together again in the future.
6 lf you raised your prices, we couldn't work together.

29 ! ln paragraph 2, two days'notlce should read two weeks'
not¡ce.

2 ln paragraph 2, a lorry for the transportation of goods

should read a port for the load¡ng of goods.

3 ln paragraph 4, the courts would rule aga¡nst you

should read the courts would rule in your favour / for
you.

4 ln paragraph 5, renegotiate should read terminate.
3 0  1 a  2 d  3 e  4 c  5 b
31 I am writing to summarise our discussion and to conf¡rm

your instructions.
You told me that . . .
You now wish to . . .
The legal issue here is whether or not . . .
Recent case law suggests that ...
I will write a letter to ...
Please do not hesltate to contact me if you have any
questions.
With kind regards

A n s ¿ e r  k e .



32 To: Joanna Staines
Subject: Burnett TV Supplies
Dear Ms Staines
Thank you for coming to see me this morning to discuss
your problems with Burnett W Supplies. I'm writing to
summarise our discussion and to confirm your instructions.
You told me that Berlingua recently bought a new satellite
system (including built-in hard drive) for educational use
at 50% of the normal price from Burnett TV Supplies. This
was to be used to record fore¡gn-language TV programmes
for use during lessons. When you first set the system
up and tried to record, you real¡sed that the timer function
was broken. When you contacted Mr Burnett to ask for a
replacement, you were told that you couldn't expect it to
work perfectly at such a cheap price. They refused to replace
the system, but did offer to repair it at a cost of 1130.
The law is very clear on problems such as yours. l f  a
reduction is offered due to a defect in the product, this
defect must be pointed out at the time of purchase. As Mr
Burnett did not do this, you may claim either a full refund
(at the price you paid) or a replacement system.
Please could you confirm which of the two options you
would prefer? | will then wr¡te to Mr Burneü on your
behalf.  I  am quite sure that he wil l  see sense; he would
have l¡t t le or no chance in a small  claims court.
I look forward to hearing from you.
Kind regards
Susan Carter

Language Focus
t

2 to; under 3 against 4 in 5 to; for 6 for
2 |  don't  fol low you.
3 |  don't  understand that
4 I don't know what that word means.
5 That doesn't make sense to me.

4  2acceoted  3crea ted  4breached 5c la im

I  l n i t  r
1 a 1 b  2 c  3 a

b The cases all have in common that people were harmed
(either physically, emotionally or through suffering loss)
due to the actions of another.

2  lac |  2harm 3par ty  4damages
3 l- The two main objectives of tort law are to provide relief

for the loss or harm suffered and deter others from
committing the same civil wrongs.

2 Some of the types of loss mentioned in the text are
damage to property, loss of earnings capac¡ty, pain and
suffering, and reasonable medical expenses.

3 An injunction is a court order tel l ing someone to
stop doing something or compell ing him/her to do
something.

4 strict liab¡lity tort
4  7 b  2 e  3 d  4 c  5 f  6 a

1 civil wrong 2 injured party 3 monetary damages
4 medical expenses 5 fraudulent misrepresentation
6 contractual relations
Examples of assault include hitting a person with a stick
or a fist, draw¡ng a weapon, and throw¡ng something with
intent to wound or strike. Examples of negligence include
a local authority digg¡ng a hole in a publ ic footpath and not
taking steps to prevent people from falling into it, or when
a building owner leaves dangerous electrical wires exposed.
A person who enters another person's property or home
without permission may be liable for trespass.
1 b  2 d  3 f  4 a  5 c  6 e
1 The name of the case is Palsgraf v. The Long lsland

Railroad Company.
2 The defendant is the Long lsland Railroad Company.
3 The claimant is Ms Palsgraf.
4 The defendant is alleged to have directly caused the

injury suffered by the plaintiff/claimant.
1 The lower court found for the plaintiff/claimant.
2 The appellate court affirmed the judgment of the first court.
3 The court determined that the exolosion of the f¡reworks

was the proximate cause of claimant's injuries.
Sect¡ons 3 (Procedural History),5 (Ruling) and
6 (Reasoning) al l  contain information about the decision of
the highest court.
1 claimant/plaint i f f  2 defendant 3 f inds for 4 appeal
5 appellate court; court of appeals 6 affirms 7 reverses
The claimant was injured when a rai lroad employee caused
a package of fireworks in another passenger's arms to fall
on the train track. The result¡ng explos¡on caused some
equipment to fal l ,  injuring the claimant. The cla¡mant sued
the defendant, the railroad, for negligence. The trial court
found for the cla¡mant. When the defendants appealed, the
appellate court affirmed the judgment of the first court. The
defendant appealed once more, and the Court of Appeals
reversed the decision of the first two courts.
Compensatory damages refers to money awarded to
reimburse actual costs incurred by the injured party, such
as medical bi l ls and lost wages. Punit ive damages is the
term for money awarded to an injured person, over and
above the measurable value of the injury, in order to punish
Ihe tortfeasor. In jurisdictions that allow punit¡ve damages,
these awards can often be significantly higher than those
for general damages.
1 He thinks the lawsuit is not to be taken seriously, and

that the amount of damages awarded is far too high for
the injury suffered.

2 The claimant/plaintiff received third-degree burns from
soilled coffee.

3 McDonald's refused to settle because they most l¡kely
thought the claimant/plaint i f f  could not win the case, as
in other cases the courts had ruled that coffee burns
were an open and obvious danger.

4 At first, Liebeck was awarded $200,000 in compensatory
damages, which was then reduced by 2Oo/o to $160,000.
The judge also awarded her $2.7 mil l ion in punit ive
damages, which was then reduced to $480,000.

5 lt is not known how much she finally received in damages,
but i t  ¡s thought that the amount was under $600,000.

1 settlement 2 defendant 3 found for 4 awarded
5 damages 6 punitive 7 appealed
1 The serious purpose of the Stella Awards might be that

they question whether those involved in the cases are
using the courts to achieve justice for the injured parties.
or whether they are simply trying to take advantage of
the so-called 'compensation culture' to get money from
anyone they can.
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18 1 (law) students and qualified lawyers
2 n o
3 interviewing, negotiating and advocacy

19 1 tribunal 2 l¡tigant(slin-person (US: pro se) 3 advocacy
21 La  lap top(compute f l

2 One of the pixels was burned out (not work¡ng).
3 Under the terms of the guarantee, seven pixels had

to be burned out before the laptop would be replaced.
Charles's laptop had only one burned-out pixel.

4 One option would have been first to threaten and
then to seek legal advice. Charles might also have
complained to a consumer organisation. In some
jurisdict ions, media sources carry¡ng advert isements
have an obl igation to fol low up complaints arising from
problems with their advert isers, so this might have been
a further option.

22 1, Charles threatened to write to as many ma¡ling lists
as possible to tel l  people not to buy computers from
Carmecom.

2 Charles stood outside and told potential customers
about his experience with Carmecom. He also told them
not to buy anfhing from the store, as their computers
were 'rubb¡sh' (poor qual i ty).

3 Charles has to s¡gn a retract ion or he w¡l l  be sued for
defamation.

23 Nick's questions
1 .. .  could you f irst tel l  me what happened?
2 And there was a problem with ¡t?
3 So you took i t  back to the shop?
4 What did they say?
5 And you didn't  accept this?
6 Did you see the laptop working in the shop before

buying it?
7 So what did you do when they refused to replace it?
8 Unless they replaced the laptop?
9 Did you leave the shop without the laptop?

l-0 What do you mean?
11 To hurt Carmecom?
72 You didn't just want a replacement?
l-3 Anylvay, what happened next?
14 How did they react to this?
15 So they asked for your address - ¡s that r¡ght?
16 What did the letter sav exactlv?
Charles's questions

77 .. .  are you one of the lawyers?
18 Could I see a lawyer, please?
l-9 Can't I just speak to a lawyer directly?

2 4  L c  2 a  3 b
25 1, lf I don't sign the retraction, will I have to go to court?

2 How long do you think a tr ial  would last?
3 What would be my chances of winning?
4 Would I have to pay anything for my defence?
5 What are the consequences i f  I  lose the case?
6 Do you think there ls a chance of me gett ing a new

comouter?
26 This is the most l ikely grouping. In some cases (e.g. k),

an argument may be made for having a point in more than
one section.
1 ¡
2 b , d , g , j
3 a . e . h . k
4  c . f . k . l

27 ldeas for th¡s task are discussed in the answer to
Exercise 28.

28 General ly speaking, Nick d¡d well ,  especial ly considering
the fact that he ¡s a student volunteer and not a trained
lawyer. Nick may have got more information earlier on
from Charles had he used more open questions, e.g.

when Nick asked So you took it back to the shop?
Charles's response was fair ly brief,  and Nick then had to
ask a second, open, question in order to find out exactly
what happened. Open questions al low the cl ient to tel l  the
story in their own words; the less this flow is broken, the
more information the cl ient is l ikely to give.
Nick could have used active l istening techniques to
periodical ly summarise what had been said. Although he
didn't  do this, he did seek confirmation where necessary.
Towards the end of the interview, Nick seemed to make a
subjective judgment on Charles's behaviour, which caused
Charles to become defensive:
Nick: Well, they're probably just try¡ng to stop you from

tak¡ng your campa¡gn any further.
Charles: lt's hardly a campaign!
At the start of the interview, it seemed that Charles might
be a dif f icult  cl ient; Nick handled this well ,  and gained
Charles s confidence early on.
7 Defamatory describes a statement or action that injures

a person or a company's reputation.
2 He must sign a retract ion by a given date.
Charles went stra¡ght to the front of a queue of shoppers.
Char les  demanded a  re fund immedia te lv  (and no t  a
reDlacement),
Charles dropped a bag containing the computer onto the
cash desk .
Charles shouted (al leged defamatory) statements as he
left the shop.
Charles was carrying a second bag from one of
Carmecom's compet¡tors. (The implication here is that
Charles bought the same laptop at a dlf ferent shop for
less money - which is the real reason that he wants h¡s
money back for the computer he bought at Carmecom.)
Carmecom have lost business due to Charles's act ions
(during the interview, this is what Charles said he wanted).
Nick should begin with an open question:
How would you answer the allegations made in the letter?
He should then ask more specif ic questions to f ind out
more deta¡led ¡nformation on part icular points:
Exactly what allegations did you make against Carmecom?
He would f inal ly use a elosed question to confirm his
understanding or check part icular points:
Was th¡s allegat¡on true?
1 tort 2 statement 3 L¡bel 4 Slander
As the adv¡ce given will be dependent on the true facts of
the case, ¡t  is important that the lawyer f inds out exactly
what happened. Depending on the facts, the lawyer may
advise Charles to s¡gn the retraction to avo¡d further legal
action. However, assuming that Charles' version of events
was accurate, Charles could raise a 'just¡f¡cation by truth'
defence to the al legations of defamation (should the case
proceed to tr ial).  Charles could then make a counter-claim
in order to pursue his demands for compensation for the
faulty laptop. Alternatively, Charles could simply deny the
facts. However, should the case then go to court, this
might be a difficult defence to prove, as he has alread,
admitted some of the al legat¡ons.
o , c , a , e , D
Dear Sirs
Re: George Hardy, Carmecom Ltd.
Alleged defamatory statements made by Mr Charles
Tholthorpe
We write to advise that this matter has been referred
to us. Al l  further correspondence should be sent to the
above address.
Our cl ient denies completely the version of evenls
presented in vour letter of 5 December 2008.
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We can confirm that our client requires a full refund for
the price paid for the faulty laptop computer.
We look forward to receiving payment of t899 within l-4
days, failing which we will take steps to issue proceedings.
Yours faithfully

Language Focus
L

2 2 found for 3 awarded 4 aooealed 5 reversed
6 affirmed 7 found that

3 1 What are the facts of the case? / Could vou tell me the
facts of the case?

2 Did you know the trunk was broken when you received
the car?

3 You couldn't close the trunk? / The trunk could not be
closed? / When did you find out that the trunk was
broken?

4 Where were you standing? / How did you try to close
the trunk? / What did your friend do?

5 Did you see the car coming? / What happened next?

Unüt s
2 embezzlement, fraud, insider deal ing, money laundering,

tax evasion
3 1 The state ¡nitiates a criminal case, wh¡le the victim

brings the suit  in a civi l  case.
2 Offences against the person, offences against property,

publ¡c-order crimes, and business (or corporate) cr imes.
3 In criminal cases, the burden of proof is often on the

prosecutor to persuade the trier that the accused is
guilty beyond a reasonable doubt of every fact of the
crime charged. lf the prosecutor fails to prove this, a
verdict of 'not guilty' is rendered. In civil cases, the
claimant general ly needs to show a defendant is l iable
on the balance of orobabil i t ies.

4 A felony is a more serious offence, and a
misdemeanour is a less serious offence.

4  t d  2 f  3 a  4 c  5 b  6 e
5 An offender commits a crime.

A victim brings a suit.
A lawyer resolves a dispute, brings a suit, (commits a
cr¡me).
The couft resolves a dispute, renders a verd¡ct, sentences
an offender. susoends a sentence.

A judge resolves a dispute, renders a verdict, sentences
an offender. susoends a sentence.
A crime ¡s a wrong committed against society and requires
criminal intenu a tort is a wrong committed against an
individual and does not require criminal intent.
1 is committed 2 is punished 3 is put 4 is f ined
5 is committed 6 was caused 7 are tried
8 ¡s brought 9 is resolved
The passive voice is used to focus on the action, not on
the person doing it. The agent is named in ... the harm
which was caused by the wrongdoer and An act¡on is
brought hy a govemmental body ...
7 (to) be 2 past participle 3 by
1 was charged 2 was tried; was acquitted
3 was found; was sentenced
I d  2 f  3 a  4 e  5 b  6 c
The passive is used in these examples because the
action which can be taken in each case - the punishment
given to an offender - is the focal point of the sentence,
rather than the agent (in this case, the courts) who takes
the action.
He thinks ¡t is as serious as v¡olent street crime.
1 F (Professor Poulos says 'l do think that with the growth
of technology ... the opportunities for white-collar crime
have increased greatly'.) 2 F (Professor Poulos says
'Before the federal government changed the sentencing
of white-col lar cr iminals, the very str ict punishments [. . . ]
for [ . . . ]  street cr ime drove many people [. . . ]  to white-col lar
crime because it gave them more rewards for less risk.'
[i.e. the situation is now different] 3 T 4 T
5 F (Professor Poulos says 'Part of the slow recovery of
the economy is the effect of white-collar crime on the
investment environment' .)
t has led to 2 has a big impact on 3 affect
4 impacted 5 adversely affect 6 is the effect of
t e  2 c  3 d  4 a  5 b
1 audit manager 2 market abuse 3 He knew that the
company was planning to sel l  i ts electr ical division.
4 He made a profit of t3,750.
1 F The case was heard before the Financial Services and

Markets Tribunal.
2 F Mr lVohammed was sentenced to pay a fine for his

cr¡me.
3 F The defendant was partially responsible for the audit

of the company.
4 I
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21 1 confidential
5 provisions

2 purchase 3 proposed 4 held

a 1 ldentity theft occurs when someone uses someone
else's personally identi fying information, such as their
name, social security number or credit-card number,
without their permission, to commit fraud or other
crimes.

2 Possible answers include: credit-card fraud, services
(uti l i t ies) fraud, banking and f inancial fraud,
government documents fraud (e.9. getting an official
lD ¡n the name of another person).

1 , t  2 a  3 d  4 e  5 c  6 b
1 Changing addresses 2 Phishing 3 Steal ing
4 Bin raiding
1 Criminals may ensure that bi l ls and bank statements

are sent to an address other than the victim's.
2 They must verify your identity before ¡ssuing credit to

you.
3 Creating look-alike websites, often of banks and other

f inancial inst i tut ions, and duping people into visi t ing
them and g¡ving out personal information.

24
26

27
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misrepresent m isrepresentation

interfere interterence

settle settlement

InJUre InJury

sue su¡t

awaro award

rute rule, rul ing

procedure I procedural

reason ¡ reasonable
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4 On the grounds that the customer's negligence was a
contributory factor.

5 Although banks general ly claim they wil l  never send
emails to their customers asking for, or quot¡ng, any
confidential information about the customer. thev often
do just that.

L a  2 c  3 a  4 c
Advice
lf you think you may be the victim of identity theft, you
should place a fraud alert on your credit report as soon
as possible.
You shou¡d then review your credit reports carefully.
Obligation
. . .  members of the public are .. .  being told that they must
be more vigi lant about discarding personal records.
.. .  potential creditors must use what the law refers to as
'reasonable pol icies and procedures' . . .
l- don't have to 2 mustn't
Note: these are the most likely answers, although others
may be possible, depending on the context.
1 must / have to (obligation)
2 must / have to (obligation)
3 should (advice)
4 must / have to (obligation)
5 should (advice)
6 have to (obligation)

Language Focus
7.  l fo r  2o f  3aga¡ns t  4o ' f  5 to
2 I a prove b proof (prove)

6 o n  7 o n  8 o n

2 a prosecution b persecut¡on (prosecution)
3 a prescribe b proscribe (prescribe)

3 1 The co-conspirators were found guilty on several counts,
most notably fraud and conspiracy.

2 Employees, consumers and citizens alike are affected
by white-col lar cr¡me.

3 The former CEO was sentenced to 87 months in federal
prison for his role in arranging fraudulent loans that led
to the company's forced bankruptcy.

4 lf the prosecutor fails to prove that the accused is guilty
beyond a reasonable doubt, a verdict of 'not guilty' is
renoere0,

5 The company founder was prosecuted for tax evasion,
and he is now serving a three-year sentence.

6 The prisoner was put on parole after four years of good
conduct in prison.

7 The defendant was given a suspended sentence for the
theft of his sister's car while intoxicated.

I  I ^ l +  *{ . i l r r r  5
a LT 2 f  3  T  4  F  (The memorandum o f  assoc ia t ion

states the principle object of the company.
b A sole proprietorship is a business that is owned by a

single individual who earns al l  the profi ts and assumes
all  the l iabi l i t ies. In the case of a partnersh¡p, these
profits and liabilities are shared between the partners,
who between them own the business. A publicly l isted
company is one which is able to sell its shares to the
public and whose directors and shareholders are nor
personally l iable for the company's losses beyond their
own investments in the form of shares.

t has 2 manages; makes 3 own; enter into; sue
4 invests 5 serves on 6 owes 7 monitor 8 owns: rs
1 , , 3 , 4 , 7
1 c  2 a  3 e  4 d  5 b  6 f

corporate law, corporate contracts, corporate personality,
corporate governance, corporate r¡ghts, corporate finance,
corpofate insolvency
a The professor discusses both advantages and

disadvantages of corporations.
b 1 According to the speaker, the primary advantage of

a corporation is that its owners (stockholders or
shareholders) are not personally l iable for the debts
and l iabi l i t ies of the corporation.

2 The significant disadvantage he mentions is double
taxat¡on, which means that in some cases a
corporation pays a corporate tax on its corporate
income, and the stockholders pav income tax on the
dividends they receive"

3 One way to avoid double taxation is to make a special
election to be taxed as a pass-through entity, like a
partnership or a sole proprietorship; the corporate
profi ts pass through' to the owners, who pay taxes
on the profi ts at their individual tax rates.

a The speaker mentions f¡ve advantages and three
disadvantages.

b 1 corporation 2 sole proprietorsh¡p 3 corporation
4 partnership; sole proprietorship 5 corporation

c l d e b t s  2 s a v i n g s  3 l i f e  4 m o n e y  5 t r a n s f e r
6 cost 7 formali t ies 8 tax

a The main advantage of a corporation is that i ts owners,
known as stockholders or shareholders. are not
personally l iable for ¡ts debts and l¡ab¡l í t ies.
One maior disadvantage of a tradit ional corooration is
double taxation.
Corporations enioy many advantages over partnerships
and sole proprietorsh¡ps.
But there are also disadvantages.
So what is the main advantage?
The second benefit of coroorations is self-employment
tax savings.
The third advantage of a corooration is its continuous
l i fe.
The fourth advantage is the fact that it is easier for a
corporation to raise money.
The fifth and last advantage is the ease of transfer.
The first of these drawbacks is the higher cost.
The second disadvantage is the formal organisation
and the corporate formalities.
The third and f inal disadvantage is unemployment tax.

b 1 main 2 malor 3 enjoy; over 4 benefit
5 drawbacks

Although it is not explicit ¡n the letter, Pippa is definitely a
person concerned by green issues. She is possibly also
involved in campaigning.
1 The sourcing of palm oi l
2 Sections I72 and 477
3 The Secretary of State for Business, Enterprise and

Regulatory Reform
1 The process of identifying, conducting negotiat¡ons with

and form¡ng supply agreements with vendors of goods
and services

2 A legal obligation to consider certain matters when
dec¡d¡ng on pol icy

3 Causing l i t t le or no damage to the environment and
therefore able to continue for a long time

4 Duty to compel obedience to a law
A copy of the press release of lvlarch 2005 and the
(environmental) pol icy statement. He hopes this wil l  stop
Pippa Solloway going to the press and saying that BagEe.s
don't care about green issues (the environment anc
associated issues of concern).
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18 Not for at least another 12 months

1 9  1 T  2 F  3 F  4 T  5 T

2 0  I e  2 g  3 c  4 a  5 b  6 f  7 d

2 L b
22 Subsection 1 is probably clearest, because tne

information is set out as a list, although the words as

between in 1f are very difficult to understand'

Subsection 2 is difficult to understand, because it takes

a long time to get to the subject and main verb of the

sentence (subsect¡on (7) has effect)' The sentence also

relies on omitting repeated words (as in the parts with or

and the phrase were to ach¡ev¡ng, which need to be read

several times before they can be understood'

Subsection 3 is fairly clear, although it would be much

clearer if lhe certa¡n circumstances were spelled out'

rather than hinted at.
24 Provision (d); possibly also (e), depending on how this

provision is interpreted
25 In the case of charitable companies, a director must act in

the way he or she thinks would be most likely to ach¡eve

the goals of the charity.
26 The duty to promote the success of the company may be

qualified by (subiect to) any future regulations concernrng

creditors (i.e. under certain c¡rcumstances, the creditors'

interests may come before those of the company)'

2 The verb which does not collocate wilh company s

enforce. You can enforce rights or enforce a law, for

example.
3  a 2 f  3 a  4 b  5 d  6 e

b 2 constitut¡onal documents 3 sole propr¡etor

4 corporate funding 5 third PartY
6 publiclY l¡sted/owned comPanY

[Jnit &
2 7T 2 F (Non-contentious work includes these things')

3 F (The UCC applies to the USA, not the EU') 4T

3 1 intellectual property 2 competition

3 a mercantile agency 4 carriage of goods 5 tax

4 1 on behalf of 2 owe; creditors 3 transaction; lender

4 payment
5 1 To get a Master's degree in elaw.

2 He advises students to try out as many different areas

of the law as they can and then to choose one they are

genuinely interested in'

6  3 , 4 , 5 , 7 , 8 .
7 a ! a He's currentlv undertaking a Master's of e-Law at

Monash UniversitY.
2 b There's something about the challenge of taking a

complex commercial transaction and expressing i t

clearlv and conciselv that real lv appeals to me'

3 c I also had to write patent drafts, which are

incredibly detalled descrlptions of the inventions ¡n

precise legal terms.
4 c lt was interesting, although at times extremely

difficult and demanding.
5 b But I quickly realised that what I liked best was

working closely with the other lawyers on litigation'

defending or enforcing Patents'
6 a I usuallv spend most of the day reviewing

documents, drafting agreements, meeting with

clients and, of course, answering emails'

b Adverbs of time are usually placed before the verb;

adverbs of manner can be before or after the verb;

adverbs qualifying an adjective always come before the

adjective.
1 carefully; remarkably 2 closely 3 quickly; mainly

4 extremely; regularly
It is a letter of application replying to a specific

advert¡sement.
1 She is applying to a commercial law firm in the UK'

2 She is ¡nterested in commercial law in general' but also

in debtor-creditor and negotiable Instruments'

3 She worked at a small tax law firm for the summer'

4 She has enclosed a résumé (CV) and writing samples
(letters).

12 successfully, particularly, frequently, especial ly' extremely'

sincerely, conf¡dently, particularly

The writer uses the adverbs to intensify her statements

and convince the reader that she would be suitable for the

internshlP.
L g  t b  2 h  3 d  4 k  5 g  6 g  7 a , l  8 ¡  9 i  1 O f

1 , 1 , f  7 2 c  1 3 e  L 4 m  1 5 m  1 6 c  L 7 i  1 8 j

14 The ad appeared on the webs¡te of a university's

internshiP Programme.
15 1 Students taking International Commercial Law courses

in Mergers, Comparative Antitrust Law and World Trade

Law who get top marks on the essays they submit in

these courses can apply for the internsh¡p'

2 Students will be selected on the basis of the essays

they wr¡te for those courses plus an interv¡ew'

3 The internship will take place from May to July in the

Powderhouse Sommerville Frankfurt Office'

4 A student can apply using the onl ine application located

on the Page of the announcement'

17 1 The letm gobat¡satlon often refers to the increase of

trade around the world, especially by large companies

producing and trading goods in many different countries'

2 There are many factors, including government policies

and trade agreements aimed at facilitating the free flow

of goods, services, capital and people across national

froñtiers (e.g. the EU, NAFIA), the growth in power of

institutions such as the World Bank and the IMF' the

rise in power of corporations and the development of

the lnternet.
3 a Globalisation has led to a rapid ¡ncrease ¡n the

levels of international trade and capital mobility;

information, goods and serv¡ces emanating from

one part of the world are increas¡ngly in demand
globally. This creates challenges and opportunities for

businesses.
b As capital moves away from fixed legal structures

withln nations, there is an ever€rowlng
interdependency of transportation, distribution'

communication and economic networks across

international borders. This raises the need for

commercial lawyers to develop increas¡ngly complex

legal frameworks within which compantes can

operate.

10
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form formation I

reÉister registration

incorporate incorporat¡on

reÉulate regulation i
enforce enforcement

wind up winding-up

dissolve dissolut¡on

fund funding
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18 1 F (only goods) 2 F (they are pa¡d a commission) 3 T
19 l- lt enables a foreign supplier to penetrate an overseas

market by benefiting from local knowledge with limited
expenditure"

2 As sales bui ld, princ¡pals often enter into d¡rect
relat¡onsh¡ps with customers (avoiding the agent
altogether).

2 0  I d  2 c  3 a  4 b
21 Time and money may be saved that would otherwise be

spent checking to see i f  the contract conforms to local
regulat ions. In cases where businesspeople choose
to draft the contracts themselves rather than consult
a lawyer (e.9. for contracts of l im¡ted economic value),
model contracts can help reduce the r isks of bad draft ing.

22 Common provisions ¡nclude:
. identi f icat ion of the part ies
. duration of the contract
. agent and principal responsibi l i t ies
. payment of commission
. indemnity/compensation
' appl¡cable law and jurisdict ion

23 l- No. He can only change the condit¡ons of sale w¡th the
consent of the principal.

2 As this contract ¡s for an indefinite period, under clause
9 ¡t can only be terminated fol lowing s¡x months' notice
(by registered letter) before the end of a calendar
quarter.

3 The provisions of the EEC Counc¡l Direct ive of 18
December 1986 on the co-ordination of the laws of
the Member States relating to self-employed agents
(86/653/EEC), together with the law governing the
agent's domic¡le (place of residence).

4 The competent Court in the area where the agent has
his residence or registered offices.

24 According to clause 3, the agent has to carry out his
duties to the principal as well  as he poss¡bly can. The
agent has to provide information to customers about the
principal 's business, and must tel l  the principal as soon
as he has received a new order.
Clause 4 says that the agent needs permission from the
principal to change prices and condit ions of sale, etc.
Under clause 9, the contract is val id from 10 February
2006 and runs for an indefin¡te period. The contract can
be ended by either the agent or the princ¡pal by registered
letter. Six months' notice must be given, and this notice
period must coincide with the end of a calendar quarter.
Clause l-0 states that the provisions of EEC Directive
a6/653/EEC apply to the contract. lf Directive 86/653/
EEC does not cover a particular set of circumstances, the
law of the country in which the agent is domícífed must be
considered.
Clause 11 says that any disputes concerning the contract
must be heard before a court ¡n the jurisdiction ín which
the claimant is resident or in which the claimant's
business is registered.

25 1 The aim is to provide commercial agents with a level
of protection and security by ensuring that they are
compensated folfowíng terminat¡on of the agency
contract.

2 Under Regulat¡on 77,Ihere are two alternative ways of
calculat ing a lump sum payment fol lowing termination
of an agency contract: indemnity and compensaüon.
The circumstances under which an indemnity wil l  be
granted are outl ined in t7(3), and the calculat ion
of the indemnity ¡s covered by t7(4). The rules for

calculat ing the enti t lement under the compensation
option are vaguer. The parties can choose between the
two options, but the compensation alternative wil l  apply
where there is no agreement for an indemnity. Both
terms refer to the payment of a lump sum, the maln
difference being the circumstances under wh¡ch each
part¡cular form of lump-sum payment w¡l l  be granted and
calculated.

26 1, lf stated in the contract.
2 a) The agent has to have either brought new customers

or signif icantly increased sales with exist ing customers
and b) the payment of an indemnity has to be fair ( this
wil l  depend on the surrounding circumstances).

3 The maximum amount of ¡ndemn¡ty is one year's
commission based on the agent's average earnings
in the last f ive years. l f  the contract has run for less
than f ive years, the indemnity wil l  be calculated on the
average for the period of the contract.

4  Yes  (17(8) ) .
27 Regulat ion 17 deals with the enti t lement of a commercial

agent to an indemnity or compensation on termination
of the agency contract. statrng that i t  has effect for the
purpose of ensuring that the commerciai agent is, after
termination of the agency contract. indemnif ied [. . . ]  or
compensated for damage .
Regulat ion l-7(2) goes on to state that except where
the agency contract otheMise provides. the commercial
agent shal l  be enti t led to be compensated rather than
¡ndemni f ied ' .
Regulat ion 17(3) deals with enti t lement to the indemnity
and Regulat ion 17(4) establ¡shes a cap to the amount of
the indemnity.
Regulat ion 1-7(5) provides the poss¡b¡l¡ty for the
commerc¡al agent to seek damages in addit ion to the
¡ndemnity.
Regulat ion 17(6) deals with the enti t lement to
compensation for the damage suffered by the agent
'as a result of the term¡nation of his relat ions with his
pr inc ipa l ' .
Regulat ions t7(7) and 17(8) deal with the circumstances
in which th¡s damage shal l  be deemed to ar¡se.

28 1 The company feels it no longer needs its agents in
order to sell products ¡n southern Europe. lt is getting
lots of repeat orders and relatively few new customers,
and no longer wants to keep pay¡ng commission on al l
sales to ¡ts agents.

2 There is no maximum l im¡t for comoensation.
29 1- No, compensation is also payable for any reasonable

expenses incurred by the agents.
2 Two years.

30 1 F (They are not ¡n breach of contract.) 2f
3 F (The agreement doesn't provide for an indemn¡ty.)
4l 5 F ( l t  ¡s val id for two years.) 6 F (The clause
must refer to both the geographical area ánd the type of
goods.) 7 T

32 Dear Jenny
Compensation for early termination of agency contracts
Following our recent discussion, I  understand that you
would like to end the current agreements with your agents
in France, Spain and Portugal. This should be done as
quickly and inexpensively as possible.
As I confirmed during our meeting, your agents would
be enti t led to compensation should you choose to
end the agreernents without first g¡vtng notjce. Under
current regulat ions, each agent would be enti |ed to
ful l  compensation for lost commissions that thev \\oL :

Ansrrer ker



otherwise have expected to receive under the agency
agreement. They would also be entitled to recover any
reasonable expenses ¡ncurred whilst performing their
dutles as agents.
The contractual notice period is six months pr¡or to the
end of the calendar quarter. Although you have just
missed one calendar quarter, this does not necessarily
mean that you would have to compensate for the (almost)
full nine months. However, your agents might be more
willing to accept less generous terms if they were first
given some notice whilst still on full commission.
I would suggest offer¡ng a compensation package based
on the following terms:
. an initial notice period of three months under full

commission, during which t ime they would continue to
fulfil their duties under your agreement;

. a lump sum based on 5070 of three months' lost
commissions (calculated at the average monthly
commission paid since the commencement of the
agency agreements);

. reasonable expenses
These terms should be enough to deter most agents
from pursuing a more generous settlement. lf you think
that there would be a reasonable chance of your agents
accept¡ng a lower sum, I would be very pleased to d¡scuss
this with you further.
Please do contact me should you have any questions on
th¡s.
Kind regards
Clive Sanborn

Language Focus
t-

2 l  negotiable 2commercial 3 mercanti le/commercial
4 mercantile 5 mercant¡le/commercial 6 commercial/
negotiable

3 1 Uniform Commercial Code 2 World Trade Organisation
3 United Nations Commission on Internat¡onal Trade Law

4 The missing word ¡n all the expressions is patent.
5  1 o n  2 o f  3  b y  4 o n ; o f  5 f o r  6 i n t o

Unit y
1 a In common-law legal systems, property law distinguishes

real property (land and immovable property, such as
houses) from personal property (often referred to as
chatfel). Civil-law systems generally make a similar
division between movable property (personal property)
and immovable property (real estate).

b Real propertyi a, c, e,f ,  g
Personal property: b, h, i
A large outdoor sculpture (d) could be either real or
personal property, depending on how permanent a
fixture it is.

2 T I  2 F  3 T  4 F
3 1 b  2 c  3 a  4 f  5 h  6 d  7 e  8 i  9 g

A tenant signs a lease when he/she rents property from a
landlord.
A landlord signs a lease when he/she rents property to a
tenant.
When helshe inherits property, an he¡r receives a deed
grant¡ng title to property.
A grantor transfers a title to property to another person by
means of a deed.
A grantee acquires an interest in property through a deed.
A licensee receives permission to enter another person's
property through a licence.
indefinite ( l ine 3), unl imited ( l ine 11)
(Note that although the adjective inher¡table starts with
rn-, in this case it's not being used as a negat¡ve prefih,
i .e. i t  doesn't  mean 'not able to be passed on to an heir ' .)
1 illegal; unsafe; unsanitary; illegal; unenforceable
2 unable: imoossible
3 indefinite; unl imited
4 unsoecified: uncertain
1 e  2 c  3 d
Features that may make the text difficult for a learner of
English:
. use of formal vocabulary
. many technical terms
. non{olloquial use of shall, may
. long sentences, complex sentence structure
1 orior consent 2 commenced 3 mutual
4 terminated 5 consecutive 6 comply with
7 contravenes 8 pursuant to
9 designation 10 compulsory purchase
1 Generally speaking, a formal style in writ¡ng and

speaking is appropriate when dealing with official
bodies and organisations, people you do not know well
(such as a new client) or with your superiors (unless
you know that they prefer a more informal style of
speaking/writing). The factors that m¡ght affect the
choice of a more formal style include the nature of the
relationship of the people involved and the conventions
of the text type in question (for example, a document to
be subm¡tted to the court would be written ¡n a formal
style).

2 Formal language would be most suitable for the seminar
presentation and seminar paper. Both, however, would
benefit from some paraphrases of technical language
Into plain English, as this wil l  aid communication. A
more neutral register would be appropriate for speaking
and writing to a client (but see Background note below
for further discussion of this).

Lf 2 F (A fore¡gner must sell inherited agricultural land
w¡thin a year.) 3 F (Foreign business entities may
acquire buildings/structures on non-agricultural land.)
4 F (Foreigners can acquire land ¡n Ukraine by buying
shares in a Ukrainian company that owns land.)
1 allowed to buy, exception, circumstances, ownership

rights
2 And this one is part icularly important . . .

So, it is not possible for foreigners to own farmland.
So, if they plan to do business and buy existing facilities
or construct new facilities for business, they may have
certain ownership rights to land
...  cannot buy farmland.

3 Let me stress that although foreigners can't own
farmland, they are allowed to lease it.
The situation with norFagricultural land is quite different.
In this case, it is poss¡ble for foreigners, ...
Now let's turn to a very important po¡nt: the
circumstances under which foreign ownership of land in
Ukra¡ne ls oossible.

7
8

10
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4 But I  must point out . . .
Let me stress that ...
But I  should stress that . . .
Now let's turn to a very important point: ...

5 And this one is part icularly important for . . .
But I must point out that there are some significant
exceptions.

16 1 deposit 2 rental income 3 mortgage
4 capital apprec¡ation 5 purchase pr¡ce

17 1- purchase price 2 deposit 3 mortgage
4 rental income

18 On the face of it, this seems like a good investment.
Possibi l i t ¡es for checking ¡nclude speaking to an
independent f inanc¡al adviser, running a search on an
independent f inancial website (e.g. www.fool.co.uk) and
compar¡ng the f¡gures quoted with those quoted by other
agenctes.

19 1 From a colleague (Jord¡ Forrat)
2 N o

2 O  7 c  2 b  3 a  4 b
2t  t ,  2 ,  4 ,  5 ,  6 ,  8 ,  9 ,  72 ,  L4
22 7T 2f 3 F ( ln reply to Ms Cervera's quest¡on about

what happens if a developer goes bankrupt, Ms F¡alová
repl ies 'That 's rare in the Czech Republic ' .)  4 F ( l f
someone has used a property as security for a loan, the
lienholder would have a legal claim aga¡nst the property
if  the l ien has not been satisf ied.) 5 F (Restr ict ive
covenants lim¡t the use of property.) 6 F (she recommends
her brother as a letting agent for find¡ng tenants.)

2 3  l c  2 d  3 9  4 h  5 i  6 j  7 a  8 e  9 b  l _ 0 f
25 l- A statutory periodic tenancy ¡s automat¡cally created.

2 The landlord can choose to evict the tenant, in which
case he/she must first serve notice (of ev¡ction).

2 6  t 5  2 s i x  3 l S e p t e m b e r ( y e a r n o t g i v e n )  4 I 4 , O O O
Czech crowns 5 28th 6 28,000 Czech crowns

27 1 Novák and Fialová, how may I help?
2 How may I help?

I'd be very pleased to.
3 Hello, can I speak to Ms Fialová, please?
4 Can I tel l  her who's cal l ing?
5 lt's tvlarta Cervera from Jacksons in Valencia.
6 l'll put you through
7 Hello, Ms Cervera?
8 I 'm cal l ing about my recent email .

I wondered if it would be possible to discuss some of
the points over the phone?
... we wondered if you could handle the conveyance?
I wonder i f  you wouldn't  mind talking me through the
essentials?
l've just received the translated tenancy agreement and
wanted to check on a couple of things.

10 Do you have a moment?
15 | thought so

Of course.
So I 'd heard.
Really?
That's right.
Great, thanks.
I 'm pleased to hear that.
Really?

16 lt's a buy-toJet property that you're interested in, is that
right?
Right, so I don't need to form a limited company first to
own property?
Why? Are there tax advantages?
Sorry, can you say that again, please?
I'm sorry, what was your question?
What, l ike no animals - that kind of thinÉ?

The periodic is the one that ¡s automat¡cally renewed
at the end of the tenancy period, right?

17 Yes, that's right.
That's right.
That kind of thing, yes.

18 I 'm sorry.
19 I 'm expecting a cal l  in a few minutes, so don't  have

much t¡me left .
Thanks very much for your help.

20 l ' l l  be in touch nearer the t ime.
Not at al l ,  and thanks for cal l ing.
Goodbye.

2 8  a 7 9 , 2 O  b 9  c 7 9 , 2 0  d 1 6
h 7  ¡ 1 5  j 1 6  k 7 2  t 7  m
p \ 4  q 7 t

30 - Plan your cal l .  N4ake notes on what you want to say
and write out ¡mportant phrases or questions.

- Practise what you are go¡ng to say before you call. Do
you need to speak more slowly?

- As you make cal ls, write down any new expressions
you hear and add them to a phrase book.

- l f  the speaker talks too qu¡ckly, don't  be afraid to ask
h¡m/her to slow down.

- At the end of a cal l .  summarise what you have agreed
so that you can confirm you both understand.

Language Focus
L

2 ! rcal estate, real property
2 prior agreement, prior consent
3 mutual agreement, mutual consent
4 exclusive agreement, exclusive possession

3  2 b  3 g  4 c  5 a  6 d  7 f
4 2 j  3 e  4 g  5 h  6 d  7 b  8 a  9 f  1 0 c

Ur:it S
2 1 , F  2 T  3 T  4 F
3 1- claimant; defendant; sol ici tor; barr ister; court

2 arbitr ator ; arb¡tration tribuna | (arbitration tr¡bunal ;
arbitrato0
3 th¡rd party; disputing parties

4  t d  2 a  3 b  4 c
5 The website refers to mediation.
6 ADR is often much quicker than l¡tigation (in the USA,

the average contract-based lawsuit takes two years;
similar cases in arbitrat ion can be as short as f ive or
six months). This can mean that arbitrat ion is also much
cheaper than litigation. Parties can st¡pulate that the
arbitrator must have specific experience in the mauer
under dispute. Judges may be experienced in law, our
may not have specific experience in the f¡eld that is
being litigated. Employing ADR methods often means
that part ies are more l ikely to continue to do business

e 1 0  f L 5  9 1 3
1 6  n 2  o 8
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8 a am taking (B)

are also learning (B)

are visi t ing .. .  and giving (A)

are holding (A)

are hosting (A)

b will advertise (C)

will attend (D)
wil l  be carr ied out (E)

wil l  have t ime (E)

wil l  use (E)
wil l  be able (E)

with each other, and is a good option lf litigat¡on is likely

to cause publ¡c embarrassment' However' ADR may not

be an option where one party wants a test case to set a

pi"""O"nt or is seeking injunctive relief' lt may also be

the case that one party is hoping to drive anotner our

of business, an outcome that is often better achieved

through the time and expense of litigation'

One party may see a strategic advantage to litigating'

rather thán attempting ADR' This can be particularly true

iion" punv has greater financial resources' or if it is

perceived that one party would be likely to win a more

lun.tunt¡uf award should it go to trial' Litigation may also

Oe a preterreO option if the case involves unsettled legal

issues, rather than purely factual ones' However' litigation

will often have a negative impact on the relationship

between parties, and can be bad for business' .
7 1 Nicholas invites Professor Zhang to take part In a

simulated arbitration at the Law Faculty and to join the

members of ELSA as their guest at a olnner'

2 The simulated arb¡tration will be about a Chinese case

called the 'Peanut kernel '  case'

3 Nicholas offers to send Professor Zhang relevant

information about the planned simulat ion'

24 tfo inform the recipient that one of his employees nas

left his firm and intends to sue for damages'

z lvtr Tyter accused Ms Loushe of stealing confidentlal

information.
3 A tribunal claim for constructive dismissal and a

defamation su¡t (both are claims for damages)'

4 Suggest an acceptable settlement (saüsfactory proposats)'

2 5  L h  2 e  3 ¡  4 a  5 c

26 1 The letter states that our client would be prepared to

discuss alternatúe means by which this matter m¡ght

be resolved. This suggests that Ms Loushe is leavlng

her options open for the time being'

2 On the face of it, she is in a very strong bargalnlng

position, due to the exact nature of Mr Tyler's conduct'

It is possible that she may simply accept a return to

work, together w¡th some kind of financial compensat¡on

for hurt ieelings. However, she may try to use the

situation to her advantage and insist on the promot¡on

and increase in salary mentioned in the letter (as well

as thls, she may also require some kind of f inancial

compensatlon oue to the malicious natufe of Mf

iyt"rl, u"tion.;' Alternatively' she may feel that she

is no longer able to work for the f irm and insist on a

generous financial settlement'

27 Tyircat features of formal legal correspondence-include:

use of the passlve' words of Latin origin often favoured

over words of Anglo-Saxon origin' a tone which is often

colder than buslness correspondence (which is general ly

more neutral), tne use of (formal) standard phrases' e'g'

we are instructed by the above named client'

28 L her employment w¡th your company 2 due to the

circumstances under which the al legations.ag€inst our

client were made 3 satisfactory proposals ror

settlement of this matter 4 in connection with

5 stand excellent prospects of success should she decide

to pursue a clalm 6 to commence proceedings agalnst

you 7 a substantial increase in her remuneration would

shortty Ue forthcoming 8 ¡nstructed by the above named

9 In light of 10 a posit¡ve asset to the company

1l- are informed
29 Full details of exactly what happened (including the

circumstances of the alleged theft' what evidence Mr Tyler

has and how he might have defamed Ms Loushe)'

30 1 F (Ms Loushe has not come into work' but has not

resigned or been dism¡ssed') 2 F (He fired her for

profássional negl igence') 3T 4f 5T

3 l o n t h e f a c e o f i t , n o t V e r y c o n v i n c i n g . M r T y | e r ' s S u s p i c ¡ o n s
are based purely on circumstantial evidence' conjecture

and rumour. A lawyer would probably advise him to settle

as soon as Possible'
32 1 Concrete evidence of the alleged theft'

2 To take Mr Tyler to a tribunal (for construct¡ve

dismissal).
3 He should offer a generous settlement'

4 The damages consist of two separate awards' the bas¡c

award and the compensatory award' The basic award is

calculated according to a formula based on age' length

of service and gross pay' The compensatory award is to

compensate for the loss suffered through being unfairly

dismissed.
5 t58,400

33 Before I can glve you any advice' I need to establish the

relevant facts.
Please do g¡ve as much detail as possible' and try not to

avoid any fácts which may be uncomfortable' lt's better

I hear everything now in order to avoid any unfortunate

surprises later'

1 are holding 2 am flying

5 will contact 6 will be

! c  2 a  3 b

3 am meeting 4 w¡ll try

10
LL
L2
16
18

He talks about topics 2, 3 and 5'

1 . 2 , 5 , 6
1 c  2 d  3 e  4 a  5 b

t n burOen is a heaw load that you carry' lt is also used

to mean something difficult or unpleasant that you nave

to deal with or worry about'

2 The most common types of litigation are employment

and contract disputes'

tg LF (They are l-2 t imes higher in the USA') 2 T
- 

á f irney oonsiOer arb¡tration to be quicker' but see little

difference in cost.)
20 lncreased regulation
2 7 . 7 c  2 d  3 a  4 b

iZ ¡nuy could come to the end of their contract (and not

have it reneweo).
They could hand in their not¡ce and leave at the end of the

period of notlce.
iney coutd be dismissed (fired)' i'e' lose their job because

tney trave done something wrong or badly' or as a way of

saving the cost of emPloYing them'

They could also be made redundant'  i 'e '  lose their job

becáuse their employer no longer needs them'

They could leave as a result of the employer's breach of

contract and sue for constructive dismissal'

23 1 When an employee resigns due to h¡s/her employer's

behaviour and brings an action aga¡nst the employer'

The employee must prove that the employer's actions

were either in sertous breach of contract or unlawful'

2 The allegattons were untrue (so the client claims) and

were made in front of another person'

150

tr



ñas

t a l

0osais).

g ¡ o

lEht

¡ \  Ing

1C
r0 uct .
r l o

f rsatron

no: on

i  ^ e , i

f€

u a

tüoe :

ure3

fler

rera '

€

f , ,a's:
I  r O -  l

9

ll '  r, e'

Ei

ú

ÉO.C C- S

) s € : ¿

It's probably best just to stick to the facts surrounding ...
And you think that this is in some way connected with . . .?
I think you'd better tel l  me just what you suspect . . .
And do you have any proof.. .?
So these are just suspicions?

34 Dear Sirs
Re: Jaycee Loushe
Thank you for your letter of 29 February 2008.
We cannot accept the al legations your cl ient makes
against Mr Tyler. With regard to the specific points you
ra¡se:
1 l t  is clear that Ms Loushe has misunderstood Mr

Tyler's concern over the possible misuse of confidential
informat¡on. Mr Tyler has certainly taken Ms Loushe into
his confidence on this issue, but i t  had not occurred to
him that the difficulties currently faced by David Tyler
Construction Ltd could have anything to do w¡th your
cl ient.

2 Our cl ient denies ever having made any reference to Ms
Loushe's possible promotion.

3 Our cl ient denies ever having made any defamatory
statements concerning Ms Loushe.

Should your cl ient choose to pursue these al legations, Mr
Tyler wi l l  have no option but to f i le a counterclaim aga¡nst
lvls Loushe for recovery of damages arising from her
sudden departure without notice.
Yours faithfully
Tong, Nelson and Yarbrough Solicitors
Tong, Nelson and Yarbrough Solicitors

Language Focus
1 1 to reach an agreement, an outcome, a settlement

2 to file a lawsuit
3 to deliver a judgment
4 to decide on an outcome, a settlement
5 to sett le a disoute. a lawsuit

2

3 2 resolve/settle 3 legal 4 alternative; resolution
4 2 You mentioned that . . .

3 Could you go back to the po¡nt about . . .
4 I 'm afraid I  didn't  understand what you said about . . .

5 1 d  2 c  3 e  4 a  5 b

Urn€t ry
1 1 Public international law refers to the corpus of

legal ruies that apply between sovereign states and
international organisations (e.9. the United Nations and
the International Court of Justice). Private international
law is that part of law that deals with cases involving a
foreign law element where different judgments may result
depending on which jurisdict ion's laws are appl ied.

2 The two main weapons avai lable to the international
community when a state refuses to comply with
internat¡onal law are sanct¡ons (agreements among
states to cease trade with a state that has violated
¡nternational law) and the threat of war. lt is sometimes
said that most states follow most international law
most of the time, and countries have often stretched
or violated international law. Common iust i f¡cations

for such violat ions include the claims that important
national security and foreign policy goals are at stake.

3 l f  the case goes to tr ial ,  the court wi l l  f i rst decide
whether or not i t  has jurisdict ion. The legal questions
wil l  then be identi f ied, and choice of law rules wil l
determ¡ne what laws should be applied. The case wil
then proceed according to these laws.

1 Custom, leg¡slat¡on and treaties
2 1 ln which jurisdict ion may a case be heard?

2 Which laws from which jurisdiction(s) apply?
3 A supranational legal framework is one that involves

more than one country and has power or author¡ty that
is greater than that of single countries. The laws of a
nation state are not appl¡cable i f  in confl ict with those
of a supranat¡onal legal framework.

l-  to; by; tn 2 lo 3 Under; to 4 to 5 on
1 c  2 d  3 f  4 a  5 e  6 b
I f  2 a  3 c  4 b  5 e  6 d
The top¡c of the f irst seminar is 'Recent developments in
European labour law : i t  is intended for lawyers in private
practice. in-house counsel or civi l  servants special ised in
labour law or working with businesses, associat ions or
trade unions at national or European level. The topic of
the second seminar is Recent developments in Eurcpean
company law'; i t  is intended for lawyers in private
practice, in-house counsel, off icials in tax administrat¡ons,
accountants and academics.
l _ B  2 A  3 N  4 B  5 N
Directive 2OO7/36/EC on .. .
. . .  the 3rd and 6th Company Law Direct¡ves .. .
. . .  the Commission published i ts Communication
coM(2007)394 .. .
A recommendation on .. .
... for the European Private Company Statute.
.. . the proposal for a Direct¡ve on .. . .
1 Recommendat¡ons and opinions 2 Regulat ions
3 Directives 4 Decisions 5 Communications
1 ful ly bind¡ng, binding on (The term binding upon is
also used, although is increasingly less common in
contemporary legal texts.) 2 lvlember State
3 achieve a goal, reach a goal (The two collocations mean
the same.) 4 leave something to the discret ion of
5 course of action
1 A landmark case (or landmark decision, landmark

ruling) is one that establishes a precedent which either
substantially changes the interpretation of the law or
establ ishes new case law on a part icular issue. Th¡s
case is considered to be a landmark case because i t
wi l l  have an impact on countr ies that do not have a
m¡nimum wage but who rely on col lect ive bargaining.

2 a Laval:. a Latvian construct¡on company employed
to carry out some renovation work on a school
in Sweden; Laval gave the work to one of its
subsidiaries (see below).

b Vaxholm: the Swedish town where the school was
located

c L. and P. Balt ic Bygg: the subsidiary company of
Laval who actually carried out the renovation work on
the school in Vaxholm

3 The case was heard in the Swedish Labour Court and
the European Court of Justice.

1 F (They cal led for the blockade because the Latvian
workers were being paid less than they should have
b e e n . )  2 f  3 T  4 T
1 wage 2 bargaining 3 Latvia 4 lower
5 bankruptcy 6 Justice 7 2OO7 8 r ight 9 se., :es
10 Posting l- l-  disappointed

3
4
5
7

8
9

10
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16 1 ldeas emanating from one jurisd¡ction can be developed

by individuals or companies from other jurisd¡ctions'

leading to possible issues concerning international law'

e.g. open source software, often developed collectively

by programmers from many jurisdictions, sometimes

infr¡nges reglstered Patents.
2 A case involving partles from different jurisdictions will

often involve questions of a) what court has jurisdict¡on

to hear a case, and b) what laws (from which
jurisdictions) apply to which aspects of the case'

17 Headline 2
1 8  l - d  2 a  3 c  4 b

19 1 presumption 2 governs (to govern) 3 rigid

4 entitled (to entitle) 5 narrow 6 infringement

7 ruling 8 extended (to extend) 9 test

21 1 AT&T holds a patent on its voice-compression software

(refened to as AI&f's speech-process¡ng computerin

the decision).
2 Sending a part of a patented invention overseas to be

incorporated into another product'

22 1 Section 27L(f) of the Patent Act provides that

infringement occurs when one 'suppllies] "' from the

United States', for 'combination' abroad, a patented

invention's'comPonents'.
2 1 Unincorporated software is not a 'component' of an

invention under 5271(0 because it is ¡ntangible (not

material or physical) information'
2 Copies of Windows made overseas and installed

abroad were not 'supplield] 
" '  from the United

States' under S27l-(f).
3 Microsoft was not liable under S271(f) because it did

not export the copies of Windows installed on the

foreign-made computers in question from the United

States, and therefore did not 'suppllyl 
"' from the

Un¡ted States' 'components' of those computers'

23 The software at the centre of this case was first sent

from the United States to the foreign manufacturers either

on a master disk, or by electronic transmission' lt was

then copied by the foreign rec¡pients for installat¡on on

comouters made and sold abroad' The ruling may have

been different had Microsoft physically supplied each copy

of Windows (i.e. by post on CD or DVD) that was then

installed on the foreign computers'

25 countries: Scotland, Austria, Germany, Slovenia, America

(the term USA is also mentioned), UK' Russia

nationalities: Austrian, Turkish, British, American' ltalian

26 I A restaurant in Austria (lnnsbruck)

2 The joint purchase of a restaurant from Mr Piombo

3 As a Turkish national, Mr Kundakqr can't buy property ¡n

Austria.
4 Wh¡ch court ls competent to hear the case (has jurisdict¡on)

27 1 Slovenia 2 Germany 3 British 4 Scotland (UK)

5 Kentucky (USA) 6 Austria 7 Russia 8 email

9 Jones 10 cred¡t rating

28 a 1- Court must decide whether it has jurisdiction in each

of the possible legal actions ¡n the case'

2 Bteak down the cause of action (the facts that g¡ve

r¡se to the legal claim) into its component legal

categorles.
3 Once the legal issues have been determined' decide

which laws should be aPplied'
4 Apply the appropriate law to reach a judgment'

5 Secure cross-border recognition of any award'

b 1T 2f 3 F ( l t  is the facts that give r ise to a legal

action.) 4 F (lt is a question that arises in connection

wi th themainc la im. )  5T 6F(Cross-border

recognition needs to be secured separately')

29 Welcome the client: Yes
Acouire information: Yes
Supply information and advise: The lawyer supplied a lot

of information on the stages of a conflict of laws case'

although he gave little actual advice' Presumably this will

be included in his follow-up letter once he has had the

opportunity to research the possible legal claims and

issues in more depth.
Part: Yes

30 a 1 rephrasing
2 giving examples
3 simpli fying
4 giving further details

b rephrasing: to put it another way "'; this actually

means .. .
giving examples: for example, for instance

simp¡ify¡ng: ¡n essence, reallY
giving further details: specifically, in particular

31 Student A
1 nationality: the official right to belong to a particular

country;
2 dual citizenship: the state of being a member of two

oarticular countries and having rights in both because

of this
3 competent: a court is competent (or has competence) if

it has jurisdiction to hear a particular lawsuit

4 forum shopping: the practice of filing a lawsuit in the

jur¡sdiction thought most likely to provide a favourable

outcome for the claimant
5 expat (= expatr¡ate): a person who has decided to live

in another country, often for work purposes or to retire

6 cause of action: the fact or facts that give a person the

r¡ght to seek a legal remedy through litigat¡on

Student B
1 joint purchase (of land): to buy land together with one or

more other people or business entities

2 residence: the place where you live (a person may have

hfs/her state of domicile elsewhere for tax or other

purposes, especially if the residence is for convenience

or temPorarY)
3 domicile: the place where a person has his or her

permanent principal residence (home) to which he or

she returns or ¡ntends to return

4 renvoi: the choice of law rules that may be applied

whenever a court is directed to consider the law of

another jurisdiction
5 cross-border recognition: for something (e'g' a judicial

decision) from one jurisdict¡on to be accepted in another

6 adjudicate: to act as judge in a legal dispute; to maKe a

formal decision about something

Language Focus
1 1 binding 2 advisory 3 customary 4enforceable

5 governmental 6 intellectual
2 1 bilateral 2 non-governmental 3 supranational

4 inter'state
3 1 c  2 d  3 a  4 b

Unit lo
1 1 A system that combines two or more aspects of

different legal systems.
Mixed systems include those based on civil law

and common law (e.g. Scotland, the Phil ippines and

jurisdictions based on South African law)' civil law

ánd religious law (e.g. Egypt, Indonesia and Morocco)'

common law and religious law (e'g' lndia, Pakistan and

SingaPore)'
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3 The majority of English-speaking jurisdictions have
common law or m¡xed systems based on common law.

2 7 The importance of comparative law is growing due
to the global isat ion of world trade, which means
that lawyers often have to work w¡th more than
one jurisdict ion, and as a result of the increasing
harmonisation of laws worldw¡de. International ism
and democratisation have also led to the growth in
¡mportance of the study of comparative law.

2 HCC stands for the Hague Conference on private
International Law. lt is a global intergovernmental
organ¡sat¡on which aims to work for the progressive
unification of private ¡nternational law.

3 The Un¡form Law on the International Sale of Goods.
1964.

3 1 Applicabi l i ty of laws refers to the question that anses
when a case involves parties from more than one
jurisdict ion: which set of laws applies to the case?

2 Internat¡onal civil procedure refers to the process that
courts wil l  fol low when hearing civi l  cases that have an
¡nternational element.

3 Enforcement ofjudgments means the efforts that are
made to make sure that a legal decision ¡s obeyed (e.g.
ensuring that an award for damages is paid, or that a
contract is performed).

4 The phrase progressive unification of law is used ro
talk about the process by which laws from different
jurisdict ions are made more s¡milar.

4 l-  Civi l  law originated in ancient Rome and was later
developed in continental Europe.

2 Precedent ¡s at the core of common law systems. The
term refers to decisions that establ ish legal principles,
or which reverse the decision in an earl ier case. These
precedents are then applied in future cases.

3 Stare declsls is the doctrine that compels lower courts
to fol low decisions made by higher courts.

4 codified law, enacted law
Note: The lerm written /aw is also used. These terms
contrast with the tetms uncod¡f¡ed law, unenacted law
and unwr¡tten /aw (all used to refer to precedent).

5 1- subsequenily 2 compels 3 rendered 4 paramount
In each pair,  the second word (the one in the or¡ginal text)
is more formal.

Expressing similarity
. . .  share  s imi la r  . .  . ;  .  . .  in  bo th  .  .  .
1 dif fer in; On the other hand / Conversely
2 while the opposite is true
3 ln both
4 A major difference between; 0n the other hand /

Conversely
1 The translator can translate a term incorrectly. This is

often due to interference from another language (i.e.
the translator wrongly thinks that a similar sounding
word from his or her own language means the same).
i t  could also be because there ¡s no equivalent concept
in the language of the jurisdict ion into which the text is
being translated. In the latter case, the translator might
choose a wrong word, leave out the unknown term or
fa¡l  to prov¡de an adequate paraphrase.

2 These problems can best be avoided i f  the translator
has a good knowledge of both legal systems of the
source language and the target language, or i f  the
translator works together wtth someone who knows the
legal system with which the translator is not famil iar,
or i f  the translator rs ful ly aware of the problems that
can occur  and researches  the  un fami l ia r  te rms verv
ca refu I ly.

3 A practis;ng lawyer should be aware of these problems
when making use of texts which have been or need to
be translated so that helshe can make sure the quali ty
of the translated text is good before relying on i t .  This
is especial ly true when dealing with cl ients. documents
and/or laws from another jur isd¡ct ion.

They need to be aware of the differences between
different legal systems, which involves having a high
level of famil iar i ty with the legal systems of the countr ies
'originating and receiving the translated message'.
False friends are words that appear to be the same as
other words ¡n the target language, but which actuallv
have a dif ferent meaning.
1 The f¡rst category includes concepts that have a nearlv

identical equ¡valent in the target language.
2 The translator should research careful ly and avoid

misleading the reader or distortin{ ihe message when
choos¡ng terms.

3 The problem posed by the third category ¡s when there
are tegal concepts with no near or rough equivalent In
the target legal system. They should be explained to the
degree necessary to the particu¡ar context.

1- Equitable remedies are the remedies developed by the
old courts of equity, such as the Court of Chancery in
England. These remedies are st i l l  avai lable today ¡n
commonlaw jurisdict ions and include injunction, specif ic
performance, rescission and estoppel.

2 The doctrine of promissory estoppel prevents one party
from withdrawing a promise made to a second party ¡f
the latter has reasonably relied on that promise and
acted upon i t  to his detr iment.

3 Some jurisdictions have different general categories
of cr¡me depend¡ng on the¡r seriousness. In US
jurisd¡ct ions, a misdemeanour is a lesser crime
punishable by a f ine and/or county jai l  t ime for up
to one year. Misdemeanours are dist inguished from
felonies, which are more serious crimes and can be
punished by a state pr¡son term.

4 The thing of value that induces another to enter ¡nto a
contract, including money payment, services offered in
return and prom¡ses, is referred lo as cons¡derat¡on. ln
common-law systems, consideration must be found in
order for a contract to be legal ly binding. Consideration
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Origin England (from the 1lth
century on); reported
judgments of adjudicated
disputes

Roman law,
as codified in
the Corpus
Juris Civi l is of
Justinian

Countries
found in

England, Wales and lreland,
49 US states, nine Canadian
prov¡nces, most independent
States of the British
Commonwealth

Continental
Europe and
around the world

lmportance
of case law

Precedent is the major
source of law; lower courts
compelled to follow decisíons
of higher courts (s¿are
declsls)

Supplements the
codified body
of law

lmportance
of enacted
law

Priority g¡ven to unenacted
law over enacted law

Priority given to
enacted law over
unenacted law

Answer key
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must not be from the past, which means that a

contract cannot be based upon consideration that was
given before the contract was made. For example, if

A promises to reward B for an act that B has already
performed, the performance of that act is past

cons¡deration and therefore not good consideration.

5 The Lord High Chancellor of Great Britain (or Lord

Chancellor) is responslble for the efficient functioning

and independence of the courts'

1 Michael asks Gareth what the term means.
2 Because she took her first degree in the UK. She also

wrote her dissertation on the topic of equity.
3 Equity developed as a way of deal¡ng with the inflexibility

of the English legal system.
1 F (lt removed the Lord Chancellor's judicial roles')

2 F (The examples of equitable remedies given in the text

are injunction and specific performance.)

3 T
4 F (The Court of Chancery was abolished by the

Judicature Acts 1873-1875.)
l- F (lt is similar to the English concept of good faith.)

2 T (lt has the effect of softening the harshness of the

law in the same way as equity does in England.)

ls that the equivalent of Treu und Glauben?

From what Beate said, it's basically the same as your

concept of good faith. lt has a similar effect to equ¡ty ¡n

certa¡n cases.
I think that equ¡ty corresponds to certain concepts in the

French Code civil, but these haven't had quite the same

amount of influence that the concept of good faith has

had in Germany. Still, they're comparable to each other.

What they do have is something similar called the

doctrine of the abuse of rights. That has the effect of

softening the harshness of the law in the same way as

equity does ¡n England.
34 l- A tax haven is a country or independent reg¡on where

certain taxes are levied at a low rate or not at all.

2 There are many tax havens throughout the world,

including Andorra, the Bahamas, Jersey, Monaco and

Panama.
3 Tax avoidance refers to legal measures that can be

taken to minimise a person or business entity's tax

burden. Tax evasion refers to unlawful measures to

achieve the same ends as tax avoidance.
4 Asset protection refers to methods by which individuals

or entities protect their assets from legal problems
(e.g" judgments) and/or taxes through the use of

mult iple business enti t ies, trusts, insurance, and estate
planning.

2 6 a
27 1 Sti f tung 2Anstalt  3 beneficiaries 4contempt

28 Examples in italics are not included in the text.

3O Dear Ms Radford
Asset protection entities in Panama
Thank you for your phone call of 5 June 2008. As I outlined

briefly during our conversation, I believe the Panamanian

foundation (hereafter the foundation) might be a suitable

alternative asset protectlon mechanism. I have now had

the opportunity to research this more fully, and am pleased

to provide the following summary of the foundat¡on.
The foundation is largely based on Liechtenstein's Stiftung,

as described in my letter of 2 June 2008. Like a corporat¡on'

the foundation can hold title to assets ¡n its own name.

However, it can also make discretionary payments to the

founder or beneficiar¡es, like a trust. As with the Stiftung' the

foundation is mostly controlled by its bylaws' These bylaws

do not have to be registered or publicly disclosed.

Perhaps the greatest advantage of the Panamanian

foundation over the Stiftung is that the Panaman¡an

version is relatively inexpensive to form and ma¡ntain.

Another advantage is that Panama is in the U.S. Eastern

time zone, making administration of the foundation from

the U.S. easier. However, the t¡me difference between

the U.S.A. and Liechtenstein does have the advantage of

being potentially frustrating to creditors in communicating

with their local counsel.
Panama has a three-year statute of limitation for

fraudulent transfer challenges to contributions to the

Foundation. lf gifting is utilised to fund the foundation'

there will be a three-year window available for creditors

to attempt to void the gifts. Once past the three-year

lim¡tation, the assets are generally safe from creditors.
Panamanian law spec¡fically provides that the foundation

assets may not be applied towards the debts of either the

founder or any beneficiary.
As with the Stiftung, probably the best use of the

Panamanian foundation is not to hold assets but rather

to own an entity that is used as a management company'

From a creditor's viewpoint, the management company will

be owned by a Panamanian charity with three Panamanian

residents as members of the foundation's council. The

cred¡tor will likely not see that the U.S. settlor has appointed

one or more protectors to make sure that the council

members carry out the purposes of the foundation, as set

forth in the charter. Therefore it would be very difflcult for

a creditor to claim that the U.S. owner of the asset being

managed has any ties to or control over the foundation.

I would be very pleased to provide you with further details

should you be interested in setting up such an entity, and

look forward to rece¡ving further instruct¡ons.
Yours truly
John Platt

Language Focus
L

2L
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2
3

1 c  2 d  3 a  4 b  5 e
1 apply, enforce, render, recognise
2 apply, enforce, harmonise, modernise, recognise
1 on the other hand 2 Indeed 3 Conversely
4 However 5 notablY 6 In add¡tion
7 lhus / Therefore 8 however 9 Therefore / Thus

r54

Besides, Furthermore, ln addition, On top of
this, Similarly, Moreover, What's mare

Alth""gh, Wh,É, Instead, That said, Despite
Lhis, However, On the other hand,
ln contrast, Atternat¡vely

Comparing,
contrasting and
quali¡iing

Consequently, Because of this, As a result.
Therefore, As a consequence, lt follows
from this, For this reason, So, Thus,
Accordingly

Notably, The fact that-, ln fact, ln particular.
Of course, Ctearly, Ultimately, lndeed


