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PREFACE

The present work is a sequel to my previous book, Legal Documents on
Libyan ‘Iribal Society in Process of Sedentarization (Wiesbaden, 1998), whose
object was to present an edition of 72 court decisions together with
a critical apparatus, a glossary of Arabic legal terms, a bibliography,
and facsimile reproductions of the original documents.'

The purpose of this companion volume is to make available an
English translation of the Arabic texts together with a detailed com-
mentary, an English glossary of Islamic and customary legal terms
and phrases pertinent to the documents under study, an integrated
bibliography relating to both volumes, and an index arranged accord-
ing to subject matter.

The facsimile reproductions of the original Arabic legal documents
presented here were kindly made available to the author by Prof.
John Davis of Oxford University who photographed the originals in
the course of anthropological field research in Libya.? They contain
a selection of judgments addressing such matters as personal status,
succession, homicide and bodily injury, property, obligations and con-
tracts, etc. The judgments were handed down by the Shari‘a Courts
of Ajdabiya and Kufra during the period from the early 1930s to
the early 1970s.

The significance of the sill (record) of the shari‘a court as a source
for legal and social history has already been discussed in detail in
the Introduction to the first volume. Suffice it to mention here the
crucial fact that the skari‘a court is the locus where normative Islam,
as represented by the ¢ad7 (rather than the muffi), comes face to face
with social reality as reflected in the norms of tribal customary law.
The nature and extent of this interaction between the two juridical
systems, 1.e., the shar7 (in its Maliki version) and the customary,’ and
the concomitant differences noted in their respective Weltanschauungen
as they emerge from the court cases, constitute the main thrust of
this research.

' See Layish, Legal Documents.

? For details, see Layish, Legal Documents, Preface.

% Though it is sometimes admittedly difficult to distinguish between them in the
documents. See Layish, Diworce, 2—4.
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It may be that the Libyan Bedouin, the object of this study, iden-
tify their day-to-day legal practice indiscriminately with the shari’a*—
a perception that is, of course, anthropologically significant; but the
historian of Islamic law cannot simply accept this assumption. A
clear distinction exists between orthodox shari‘a and tribal customary
law,” and when the Bedouin are following custom, the scholar must
point this out.

Each of these legal systems embodies the outcome of a distinct
historical process. In exploring them in a methodical fashion, the
analyst is able to show how legal experts, as opposed to laymen,
conceptualize the law, thereby revealing the line separating every-
day perceptions of the law from the knowledge of legal specialists.
It should be borne in mind that, whatever may be the layman’s
viewpoint on the relationship between shari’a and tribal custom, such
a distinction exists in classical Islamic law whose proponents, includ-
ing the Maliki fugaha’, do not, broadly speaking, recognize custom
as an official source of law.®

There is ample evidence that the Libyan ¢adzs themselves are fully
aware, in their judicial practice, of the distinction between sharia,
custom (ada) and statutory law (ganan).” They often make substantial
concessions to custom by meeting it half way at the expense of the
shari’a with a view to bringing the Bedouin closer to normative Islam.?

The Bedouin of the Awlad ‘Alf in the Western Desert are also
aware of the differences between tribal customary law and shari‘a;’

* See Evans-Pritchard, 63 (the Bedouin of Cyrenaica “assume that their customs
are Muslim customs”).

> Cf. Gellner, Saints, 68, 105{T., 129, 135; Rosen, 194-97, 201, 206; Davis,
Social Perspective, 12. On methodological problems pertaining to the distinction between
sharta and custom, see Layish, Legal Documents, 3.

% See Schacht, Introduction, 62. For further details, see Introduction below, pp. 1-10.

7 Glossary, s.v. ‘ada; ‘wrf; ganiin. See, e.g., doc. 1; Layish, Tadida; idem, Divorce,
175-76, 185-91.

8 See, e.g., Layish, Divorce, 170-208; idem, Dar ‘adl; idem, khul idem, The Qadv’s
Role; idem, Blood money.

? Obermeyer notes that the Awlad ‘Alf in the Western Desert make a very clear
distinction between the sharia which “was given by God, and ... guides man con-
cerning what is good and what is bad,” and the ‘@wa’id (tribal customs) that are
made by human being for the benefit of Bedouin; they claim that the ‘awa’id are
in harmony with the skari‘a, though not in everything for it does not originate from
the sharia (Obermeyer, 193, 214, 270). Murray notes that prior to the establish-
ment of sharia courts, the Awlad ‘Al used to adjudicate cases related to marriage,
divorce, inheritance, wills, and gifts before special courts, that is, tribal courts in
which tribal customs were applied; since then, however, they resort to the sharia
courts and readily accept their decisions (Murray, 328).



PREFACE X

one of main reasons for their resort to the sharia court is the fac-
tor of equality of all parties before the sharia court, regardless of
tribal affiliation, origin, legal position, or social status.'’

During the period of Italian rule in Cyrenaica (1932—42), they
retained the dual (religious and secular) judicial system dating back
to the late Ottoman period, and maintained the judicial and orga-
nizational autonomy of the shari‘a courts. This was carried out within
the Italian policy of Direct Rule, one of whose goals was the preser-
vation of Islamic law and local customs.'" A judiciary of three instances
of sharta courts headed by a supreme court for appeals was estab-
lished. A Judicial Board (hay’a qad@’iyya) consisting of six members—
four Malikis, one Ibadi, and one Hanafr—was set up, and muffs,
including the chief Mufti of the state, were nominated. The g¢adis
were also engaged as judges of civil courts and members of wagf and
district administrative boards. In day-to-day reality the Shari‘a Court
of Kufra dealt not only with matters of personal status, succession,
and wagf, but also with civil claims, contracts and property, homi-
cide, assault, and other issues—matters that theoretically came under
the jurisdiction of the civil courts. This may have been a carryover
from the period preceding the Ottoman reform of the judicial sys-
tem in 1860s."”

The dual judicial system survived in Libya after its independence
in 1952. The shari‘a courts retained sole jurisdiction in matters of
personal status, succession and wagf- A judgment of a sharia court
of first instance was subject to appeal to the Supreme Court (al-
mafkama al-‘ulya), which was established in 1929 with a view to re-
placing the two supreme shari‘a appeal tribunals—in Tripoli and
Benghazi—established in the early 1920s. In 1973 the shari‘a courts
were abolished and their powers transferred to the civil courts. Until
Qadhdhaf’s coup in 1969, no codification of shar? law pertaing to
personal status, succession and waqf had been attempted. Qadis seek-
ing guidance in religious law, turned to the treatises on Islamic law
compiled by Malikt jurists."

' See Layish, Legal Documents, 1-3, and the Inroduction to this volume below.

""" For further details, see Cicchitti, 485; Evans-Pritchard, 2003, 209; cf. Layish,
Duvorce, 5.

12°See Del Boca, vol. 2, 22; Tbn Misa, 251-56. For further details on the Shari‘a
Court of Kufra, see Layish, Blood Money. Cf. Agmon, The Family in Court.

5 The Ottoman failed to establish the Hanafi school in Libyan sharia courts.
See Ibn Masa, 66; Layish, The Qadi’s Role, 84—86. The Libyan Civil Code provides
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Most of the documents in this volume are judgments (fukm) in
which the ¢ad7 hands down decision in disputes between the par-
ties. Some of the documents are official orders of a declarative nature
issued by the gadi, such as validation of marriage contract, order of
succession, endorsement of power of attorney.'* Some of of the doc-
uments bear the title “attestation of the conveyance of evidence”
(shahadat nagl), a kind of official statement of fact pertaining to mat-
ters such as conjugal rights, succession, and property issued by the
qadi. A copy of the authenticated testimony is given to the claimant
to be used for any practical purpose in future.” Two of the docu-
ments were issued by the ¢ad7 in the form of a legal opinion ( fatwa)—
theoretically not binding on the parties—mnot in his capacity as a
judicial authority, but rather as a mufti competent to hand down
decisions relating to religious law.'

Four kinds of witnesses have been distinguished in the documents:
(1) witnesses required to identify (1a%7f) the claimant or the primary
witnesses; (2) primary witnesses enlisted by the claimant for the pur-
pose of corroborating his contention; their testimonies are expected
to be based upon their knowledge of the facts; (3) witnesses required
to ascertain the primary witnesses’ credibility (tazkipa); and (4) court
notaries (shuhad al-hal, ‘udul) whose task is to witness the entire pro-
ceedings as they transpired in court.'” In one case, the ¢adi admitted
a collective testimony of twelve witnesses on the ground that a large
number of witnesses safeguards against fabrication of false evidence.'®

The legal documents issued by the Shari‘a Court of Ajdabiya dis-
play several characteristic features in the matter of structure and
style. They typically start with an introductory formula, the most
common being an invocation and a prayer for the soul of the Prophet,
his family and companions, intended to bring divine guidance to
bear in the processes of justice and to reinforce the validity and
binding character of the ¢ad?’s legal pronouncements."” Tribute is

that in cases of lacuna the shar?a in its Maliki version should be applied. See
Khayrallah, 203—4. Fore further details, see Layish, Legal Documents, 14—20.

" See, e.g., docs. 2, 45, 47, 51. In Palestine and Israel such orders were registered
in a special syill of legal documents (hwaj). See Layish, Women, 339; cf. Agmon,
Recording Procedures.

P See docs. 4, 14, 48, 54, 57, 61, 67; Layish, Shahadat naql.

% See docs. 71-72.

7 For further details, sec Layish, Shahadat naql.

18 See doc. 69.

19 Cf. Messick, 227-28.
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also paid to the temporal power of Muhammad Idris al-Mahd1 al-
SantsT the Emir of Barqa (Cyrenaica), and subsequently king of
Libya (1951-1969).

The introductory formulas are followed by a definition of the doc-
ument’s subject matter, a reference to the page and number of the
protocol in the court minutes (mahdar, dabt),” the location of the
Shari‘a Court, and the name of the gadi or na’ib*' presiding over
the particular case.

Next the document provides details that identify the claimant, usu-
ally by means of witnesses, in accordance with the skar7 procedure
of identification (ta77f), specifying his lineage (‘@’ila), tribal affiliation
(gabila), place of birth, and residence.”? Then the claimant’s case is
set out followed by his request to summon his witnesses to the court
room to present their testimony. Quite often, the claim is stated in
a subjective, personal style, in the first person. This stylistic trait con-
fers on the documents many advantages since it provides the reader
with a clear notion of the customary legal terms and phrases used
in daily life without monitoring by the ¢adi and the sharia. Next,
the defendant is requested by the ¢ad7 to respond to the claimant’s
allegations and to present his own version of the case which he does
in analogous fashion. Usually, however, the ¢adi sums up the plaintiff’s
allegations and the defendant’s response in concise legal terms totally
detached from the usage of popular phraseology. This practice, while
facilitating the reader’s orientation in the subject matter, takes place
at the price of blurring a vital part of the judicial reality in court.
Usually, the ¢ad7 tries to reconcile the parties and settle the dispute
by mutual agreement; if he fails or is of the opinion that the issue
is too serious to allow compromise, he invites the claimant to pro-
duce his witnesses who will corroborate the latter’s allegations. The
primary witnesses are expected in their testimony to draw on their
personal knowledge; they testify to a fact or event that they have
themselves witnessed or with which they are personally acquainted.
Occasionally, however, witnesses testify on the basis of hearsay.” The
primary witnesses’ credibility may be tested, publicly and @ camera,

20
21

On dabt, see Agmon, Recording Procedures.

On na’ib, see Agmon, The Family in Court, 56, fn. 3; idem, Recording Procedures.
2 Fof further details, see Layish, Shahadat naql.

See Glossary, s.v. shahadat sama“.
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by special witnesses.?* These may be public figures, such as the imam
and mukhtar of the witnesses’ home town, or a shaykh of the same
tribe. The witnesses use formulas calculated to enhance their credi-
bility and they conclude their testimony with a pious invocation.

At this point, the ¢ad7 hands down his decision, signs it, and has
the professional witnesses (shuhid al-hal, ‘udil),” that is, the notaries
present in court, testify to it. Their task is to witness to the regu-
larity of the entire proceedings as they transpired in court.” Their
names and court functions are mentioned at the bottom of the deci-
sion. Their signatures are followed by the ¢gad?’s endorsement of the
legal validity of the proceedings. Finally, the ¢ad7 instructs that his
decision be registered in the syl

The decisions of the Shari‘a Court of Kufra display totally different
features. In most judgments, especially those from the 1930s, there
are no intoductory formulas; the relevant legal findings are presented
in a very concise manner; the ¢adz, and more often the na’7b, sums
up the claim in simple and practical terms. Though witnesses are
resorted to, in most cases their names are not mentioned and there
is no indication that the identification procedure (ta%7f) or the cred-
ibilty test (tazkiya) has been conducted. The judgment too is phrased
rather briefly. The name of the ¢ad7 or na’ib appears at the end of
the document. In almost no case, is mention made of the presence
of notaries in the court during the proceedings.

Decisions dating back to the early 1930s contain detailed abstracts
of the judgment in Italian, followed by the remark: “Visto per I'ese-
cuzione!” (Approved for implementation!) and the signature of the
Military Governor of the Kufra Areas. This indicates that a written
official confirmation was required for the execution of the judgment.?
This practice was inspired by Italian public policy embodying an
explicit intention to impose on Libya normative control in accor-
dance with European values.”

#* See Glossary, s.v. tazkiya.

» On shuhid al-hal, sce Agmon, Recording Procedures.

% Cf. Messick, 230. Occasionally the judgment is phrased in the notaries’ direct
speech and in first-person statements (ashhadana al-qadt . . .) as if it was dictated by
them, rather than by the ¢adz; see, e.g., doc. 31 line 30, doc. 33 line 15, doc. 35
line 11.

27 Cf. Messick, 222-23.

% Cf. Black, s.v. “Exequatur,” 572.

# For further details, see Layish, Legal Documents, 14—15; Cicchitti, 478 (Universal
morality and public order was the basic principle of the League of Nations).
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The judgments handed down by the judicial functionaries in Kufra
seem to be less sophisticated than those of the ¢adss of the Shari‘a
Court of Ajdabiya; thus I have come across no single case in Kufra
in which a legal Maliki treatise is referred to. The remoteness of
Kufra from the political and administrative centres of the country
as well as its location in the midst of a tribal society not yet com-
pletely Islamized, may perhaps account for the somewhat modest
shar? education and background of the judicial functionaries there.
Indeed, some of them were promoted to their judicial position from
the ranks of court functionaries of the standing of a katib al-mahkama
(scribe of the court) or notary.™

Until the establishment of a regular shari‘a court in Kufra presided
over by a ¢gadi, the shar7 judiciary was run by the na’ih, mas’@l and
the katib.”" There is some evidence in the syill that shar7 adjudication
was incorporated as a chamber within the local civil District Court,
a fact that may indicate its status in the official judicial hierarchy.*

A few remarks on technical points arising in the documents may
be useful. The translation of each document starts with an intro-
duction providing the reader with some orientation as to the main
legal issues discussed in the case under review, the decision handed
down by the Qadi and its rationale, with special reference to the
interaction between sharia and custom. Each document has been
analyzed on its own with a view to addressing its legal and social
aspects. No attempt has been made to draw comprehensive conclu-
sions; a separate publication based on an examination of the entire
corpus of the documents available is planned to follow in due course.”

Usually, the decisions handed down by the ¢adis are worded in
a highly stereotyped phraseology and formulaic language, that is,
they are phrased in strict legal terms and formularies with a view
to tackling specific legal problems brought forward by the litigants.
Only in rare cases do ¢adis, in the Shari‘a Court of Ajdabiya, cor-
roborate their decisions by references to legal treatises which may
facilitate the correct reading and interpretation of the decisions.

% See Name Index of Qadis, N2’ibs and Other Judicial Clerks. On the qualifications
required from the katib, cf. Messick, 209.

* See Glossary; Name Index of Qadis, Na’ibs and Other Judicial Clerks.

2 See, c.g., docs. 15, 18, 22, 27; Layish, Legal Documents, 14—16.

* On some findings and tentative conclusions that may be drawn from the doc-
uments in the present volume, see Layish, Legal Documents, 4—6, and the Introduction
to this volume below, pp. 6-8.
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An attempt has here been made to translate the legal texts as
faithfully as possible with a view to conveying their original style,
discourse structure, and spirit in the translation. This is no easy task
given the peculiar character of Arabic legal discourse with its admix-
ture of literary and spoken Arabic (such as vernacular rhymed phrases
and legal maxims) and abrupt alternation between direct and indi-
rect speech and minimal resort to discourse markers.”* Some depar-
tures from this policy were required whenever presentation of legally
significant matters seemed to be indispensable for accurate interpre-
tation of the text.

With a view to reflecting authentic linguistic usage as implemented
in the courtroom, where vernacular Arabic elements constantly obtrude
in legal discourse,” Bedouin private names, names of lineages, clans
and tribes have been transliterated as they are pronounced in the
vernacular dialect. The names of the g¢adis, na’ibs and other court
functionaries, however, have been transliterated in literary Arabic.

Minor additions to the text, clarifying a legal term or situation,
have sometimes been inserted in square brackets [ ] in the English
translation. Extensive additions are given in the footnotes. It goes
without saying that the English translation reflects my own reading
and interpretation of the legal text. Whenever the Arabic text sug-
gests more than one reading, an alternative rendering is provided in
the footnotes.

Numbers of lines in square brackets [ | have been introduced in
the English translation in order to facilitate comparison with the
printed Arabic documents. For obvious reasons the numbers in the
English translation are not always identical with those in the Arabic
documents.

In each document, Arabic legal (Islamic and customary) terms and
phrases are given in a literary transliteration in order to facilitate their
identification in dictionaries and professional literature. The terms
and phrases are followed by an English translation and the reader
is referred to legal treatises, scholarly literature, and the Glossary of
Arabic legal terms and phrases at the end of the book.

Siblings of different blood relationship are denoted by the expres-
sions “full brother/sister,” “paternal half-brother/sister,” “maternal

* See, e.g. docs. 1, 5, 6, 60. Cf. Borg, Orality, 318, 322fT., 330.
% Cf. Borg, Orality, 3271T., 332.
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half-brother/sister” even when they appear in the context of appor-
tionment of the estate, instead of the common legal terms (germane,
consanguine and uterine brothers and sisters, respectively). However,
in order to identify their location in professional legal literature, the
reader is advised to consult the legal terms.

Regarding the lineage and tribal affiliation of the parties to the
cases dealt with in the documents, and their geographical location,
the reader is referred to the basic study in Italian by De Agostini.
Occasionally, some general information on the physical conditions,
such as land tenure, collected from anthropological and other liter-
ature, whenever such data is available, is brought in the introduction
to the documents. This information does not necessarily relate to the
specific conditions pertaining to the document under review, but it
may facilitate the reader’s orientation. The social analysis of the doc-
uments presented in this study has not been pursued as an end in
itself; it i1s meant to provide a background to the legal analysis and,
especially, throw light on the interaction between shari‘a and custom.

The object of the footnotes is to expand the analysis, on the basis
of the legal and scholarly literature, of juridical issues arising from
the court decisions. The footnotes give only abbreviated titles of the
sources quoted; a list of the full titles of the Islamic legal treatises,
anthropological literature, and other secondary sources referred to,
in alphabetical order of the authors’ names, appears at the end of
the book.

For the purpose of presenting the Maliki doctrine on the great
variety of subjects arising in the legal documents, I have concen-
trated first and foremost on the legal treatises resorted to by the
Libyan gadis themselves, that is, those written by Ibn ‘Asim, ‘Illaysh
and al-Sawi (see Bibliography). Of special importance for this study
is al-Asimiypa or Tuhfat al-hukkam by Ibn ‘Asim (d. 829/1427), the
renowned Maliki jurist and the Qadi al-Jama‘a in Granada, who
incorporated the Andalusian judicial practice (‘amal) in his afore-
mentioned treatise.”® In medieval times, Maliki judicial practice was
instrumental in accommodating the shari‘a, in particular in the realm

% See Berque, “4mal; for further details on Ibn ‘Asim, commentaries on and
translations of his treatise, see Toledano, 13. For some details on the other jurists,
see Layish, Legal Documents, 18, fn. 26. Cf. Serrano, 206-11.
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of family law, to changing needs and conditions.” It is interesting
to note that the Libyan documents in this volume contain some evi-
dence of the impact of the Maliki judicial practice on day-to-day
reality.”

For the purpose of clarifying the customary norm pertaining to
the variety of subjects dealt with in this study I have consulted the
anthropological literature, especially on the Awlad ‘Alf in the Western
Desert. Occasional comparisons have been made with Middle Eastern
tribal law.* The Bedouin of Cyrenaica speak a type of Arabic that
is recognizably Bedouin (rather than urban). Most of the Cyrenaican
Bedouin are probably descendants of Arabs who arrived in North
Africa as part of the Hilalian invasion.” No doubt these invaders
brought with them a heritage of Bedouin customary law. Naturally,
due to the impact of local circumstances, there emerged over the
years some differences between the Cyrenaican and the Middle
Eastern versions of Bedouin customary law. Moreover, Arab customs
(dara’ih), even within Cyrenaica itself, differ between one tribe and
another;" the influence of non-Arab local customary laws, in par-
ticular Berber tribal law (there is reason to believe that the Cyrenaican
Bedouin are, genetically, at least, in part Berbers), cannot be ruled
out.*” Yet, the substantive law is much the same in the Western
Desert and Cyrenaica as it is in much of the Mashriq (though the
procedures in East and West are entirely different).*

The Libyan documents, a selection of which is included in the
present study, have been the primary source materials for several

37 Toledano, 46-47. For further details on the Maliki ‘@mal, see Introduction
below, pp. 8-9.

% See e.g., docs. 65, 69. Cf. Layish, Shahadat naql. References in this study to
formularies of Andalusi-Maghrib1 legal practice collected in Ritab al-watha’iq wa’l-
syillat by Ibn al-‘Attar (d. 399/1008) (see Bibliography) are intended to indicate pos-
sible sources of inspiration to the Libyan judicial practice.

% See Bibliography; Stewart, Tribal Law, 482-83.

1 See De Agostini, Cirendica, 17 {the main body (“contingente essenziale”) of the
Cyrenaican Arabs comes from the B. Hilal/Sulaym invaders}; cf. Idris, 385-86;
Lecker, 817-18.

" See Colucci, Trbi, 25-26; cf. Mohsen, 18, 83; Albergoni, Droit coutumier, 119;
idem, FEerire la coutume, 28. Customary norms can be identified by field research,
private codifications and legal documents, such as decisions handed down by tribal
arbitrators. See Milliot, 159-60; Hart, Rgaybat, 47; Layish & Shmueli, 30-31.

2 As in the case of “dormant embryo” (kaml na’im). See doc. 39 and the refer-
ences indicated in the footnotes.

¥ See Stewart, ‘Urf; 889; Colucci, Triba, 35.
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works which I have published over the last decade. Each of these
works focused on a specific issue: marriage, divorce, paternity, blood
money, and written evidence. The common denominator of all these
publications is the interaction between shar?’a and tribal custom, and
the gadi’s role in this fusional process (see Bibliography). The afore-
mentioned publications are complementary to each other and should
be treated as one entity. References to these studies have been made
throughout the present work; the reader is advised to consult them
and the scholarly literature indicated there in order to deal with
specific documents in a comprehensive manner.

I trust that this study on the Libyan legal documents will prove
a useful contribution to the literature on processes that bring tribal
societies within the orbit of normative Islam. I have endeavoured to
maintain a reasonable balance between legal discussion and social
analysis so as to render this study accessible to scholars from vari-
ous disciplines: Orientalists, Islamologists, social scientists, and lawyers
interested in Islamic and comparative law.
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! Davis, Note.

* Layish, Divorce; idem, Legal Documents; idem, Ehul, idem, Dar ‘adl; idem, Tadida;
idem, The Qadi’s Role; idem, Shahadat naql, idem, Blood Money (see Bibliography).

* Layish & Davis.
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INTRODUCTION: SHARI‘'A AND CUSTOM IN
TRIBAL SOCIETY

The interaction between shar7a and custom in Libyan tribal society
as reflected in the selection of documents contained in this volume
constitutes the core of this study with a view to placing this inter-
action within a theoretical and historical framework. It is intended
to draw the main features and trends, rather than comprehensive
conclusions, of the encounter between shari’a and custom with special
reference to the ¢adi’s vital role in this process; occasionally illus-
trations of specific cases were brought with references to the docu-
ments where they were dealt with in detail.’

Shari‘a and customary law are two profoundly different kinds of
legal systems. Broadly speaking, sharia is revealed law as interpreted
by its authoritative exponents and imposed on society, whereas custom
(dartha pl. dara’ib) is unwritten law shaped by the praxis and collec-
tive experience of ordinary people, their acceptance of its norms over
a long period of time having crystallized into a binding legal norm
(imposing sanctions on violators) with respect to the place and sub-
ject matter to which it relates.” Unlike the shari‘a, customary law is
not vested with supernatural authority;* hence a tribe can modify its
laws usually through a consensus reached at a gathering of its lead-
ing men.*

The co-existence of these two discrete legal systems dates back to
the early ‘Abbasid period, when the shari‘a emerged as a full-fledged
and crystallized system. The shari‘a encoded the idealized religious
norm, whereas customary law reflected the law of the tribes. The
two systems co-existed side by side, not always in a perfectly har-
monious manner; for all that, customary law was to play a vital role

' For further discussion of this encounter, see Layish, Divorce, 170-208; idem, The
Qadt’s Role, 84-93; idem, Legal Documents, 1-6, 14—17; idem, Shari‘a and Custom.

2 Colucci, Triba, 24; cf. Black, s.v. “Custom and Usage,” 385.

% Though it can convey odour of sanctity deriving from popular religion; see
Colucci, Tribu, 24.

* See Stewart, Urf, 891.
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in moulding the shw7a. The subsequent process of intensive inter-
action and mutual fertilization of the two systems lasted for cen-
turies, and the sharia, with its authoritative commentaries, displayed
remarkable assimilative power culminating in far-reaching integra-
tion and Islamization of the norms of customary law.” From the for-
mal standpoint, however, the Islamic legal methodology (usal al-figh)
did not recognize custom as a source of law. The Maliki school also
ignored it as an official source of law, even though in the course of
its later development in the West, it took account of local custom.
As a matter of principle, shari‘a exponents maintained its absolute
sovereignty in any legal domain, including those that had long been
assigned to the sphere of customary law. In day-to-day practical real-
ity, however, a compromise was maintained between theory and
practice.’

In the contemporary Islamic world, customary law still enjoys vary-
ing degrees of autonomy alongside the shari‘a, especially in regions
with tribal communities; in some places, tribal courts and arbitra-
tors continue to apply customary law with little if any interference
by the central government. Furthermore, one should bear in mind
that the mere application of Islamic law by sharta courts does not
in itself imply that their decisions are carried out in practice, par-
ticularly where the shar7 norm is incompatible with custom.” For
instance, a shar7 succession order initiated by Qur’anic heirs may be
frustrated by the heirs who have actual possession of the estate.

In North Africa, tribal law seems in the long run destined to yield
to the sharia; thus the sedentarized tribal population of Cyrenaica
habitually seeks shar7 jurisdiction, and the ¢adis consistently endeav-
our to bring the Bedouin closer to normative Islam. For the time
being, however, a kind of peaceful coexistence of customary law and
the shai’a 1s maintained in the sense that each legal system confines
itself to a particular domain.?

Normative Islam, with its system of beliefs, institutions, and laws,
has a limited impact on nomadic society in Cyrenaica, where folk
religion, including the cult of saints and intercession, are still pre-

® With respect to North African custom, see Albergoni, Droit coutumier, 111, 121-22;
idem, Eerire la coutume, 29 (qabila musharri‘a), 30, 40, 42.

5 See Schacht, Introduction, 62, 76fT., 84; Santillana, vol. 1, 48-50; Libson, Custom,
133fL; idem, Usf, 887.

7 Cf. Bousque, Ada, 170-71.

8 Stewart, ‘Unf; 891; cf. Layish, Blood Money; doc. 55.



SHARIA AND CUSTOM IN TRIBAL SOCIETY 3

dominant.” The hold of the Sanusiyya, a Sufi order adapted to the
structure of a tribal society, over Cyrenaican tribal society started to
disintegrate after the Italian invasion in 1911."

The absorption of Islamic law in Cyrenaica has been slow and is
still incomplete. The Bedouin regard the sharia as an auxiliary source
of law and resort to it only in cases of lacuna in custom or when
two customs contradict each other.!' Customary law has survived
even in areas where its followers nominally adopted Islam. Thus
Bedouin in various parts of the Muslim world consider themselves
Muslims regardless of the state of their knowledge and practice of
Islamic doctrine, worship, ethical and legal norms. This also applies
to the Cyrenaican Bedouin, irrespective of the establishment of the
SaniisT revivalist movement in their midst.!? At all events, it is clear
from the documents under study that customary law still enjoys a
great measure of autonomy in its encounter with Islamic law.
Understandably, the Bedouin are not fully aware of this and iden-
tify themselves as Muslims, believing in Allah and resorting to him
in various circumstances.”” They regard tribal law as part of their
Islamic heritage, although some of their customs are inconsistent with
normative Islam."

Sedentarization of the Bedouin in modern times brings them under
the control of the central government, one aspect of which is the
shara court. Under Italian rule the Bedouin of Cyrenaica applied
to the shari‘a courts only to a limited extent, preferring to settle their
affairs according to tribal custom.” In the early 1970s their recourse

9 See Ibn Musa, 4648 (pilgrimage to holy men’s tombs); Khayrallah, 267 (tak-
ing an oath on a holy man’s tomb); cf. Evans-Pritchard, 62-65; Gellner, Sants, 8ff.,
135-36; idem, Doctor, 23-24, 30; Levtzion, Islamization, 20; idem, Shari‘a and Custom,
79; Shaham, Woman’s Place, 192-93.

10 Evans-Pritchard, 104fT.; Davis, Libyan Politics, 110 n. 15.

" Colucci, Triba, 24-25. Cf. Levtzion, Islamization, 7, 19-20; idem, Sharia and
Custom, 78.

12 Evans-Pritchard, 62-64; Albergoni, Droit coutumier, 122, 128; idem, Eecrire la cou-
tume, 40, 44.

'3 For details, sece Layish & Shmueli, 41-42.

" For details, see Layish, Divorce, 170—71; Evans-Pritchard, 62; Henninger, 125fF;
Colucci, Tribu, 24; Milliot, 157, 166; Gellner, Saints, 47; idem, Muslim Society, 100;
idem, Doctor, 38; Layish & Shmueli, 31; al-‘Abbadi, a/-Qada’, 163, 179-83, 198-99,
406-7 (based on Oweidi, 121, 134-37, 149, 321-22); Coulson, History, 135-36;
Laoust, Ibn Taymiyya, 519%; idem, Les schismes, 323, 324; Smith, 48ff; Goldziher,
238fT.; Baer, Population, 132; idem, FEgypt, 13, 14.

15 Cf. Gellner, Saints, 105ff.; Lewis, 153.
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to the shwia courts increased although they did not cease to apply
concurrently to the tribal courts.'®

Several explanations have been suggested for the Bedouin’s appli-
cation to the shari‘a courts:"

1. Geographical proximity to urban, religious, administrative, and
economic centres.

2. Administrative, civil and economic exigencies in a modern state.
Thus, for example, confirmation of marriage by a ¢adi or a shar?
solemnizer is required to ensure that no impediments to marriage
exist between the parties that may render the marriage null and void
(batil)."® Registration of changes in marital status by the sharia court
is also required to secure social benefits, education and medical care
for children, and a shar7 order of succession is required to effect
property rights and transactions in the land registers.

3. The spread of religious education and modern means of com-
munication which accelerates a religious transformation among the
Bedouin and strengthens their Islamic identity."

4. The imposition of shar7 jurisdiction on the Bedouin along with
the abolition of statutory tribal jurisdiction (as in the case of Jordan),

18 On the merits of tribal arbitration, see Khayrallah, 169-70.

7 For further details, see Davis, Libyan Politics, 223-25, 228; Layish, Divorce, 127,
182-83; idem, Islamization, 39—40. Cf. Levtzion, Islamization, 21; idem, ‘Ulama’; idem,
Sharta and Custom, 79.

'8 The Maliki school makes no distinction as to the legal consequences between
irregular ( fasid) and void; in both cases the act is null and void; see Glossary, s.v.
JSasid; batil.

19 There is evidence that already in the nomadic period Bedouin of the Judean
Desert would visit the al-Agqsa Mosque and the Dome of the Rock on Fridays.
Layish, Challenges, 220; idem, Fatwa, 276 and the source indicated in n. 25. On the
performance of religious obligations among the Bedouin of central Sinai, see Stewart,
Texts 1, 7, 17, 44, 53n., 194; idem, Narratwe, 53; Lewis, 152-53. 1 have found no
evidence in the Libyan sgills (court records) to the effect that the Bedouin resort to
the sharia court is inspired by their desire to belong to the Islamic body politic;
such a possibility, however, cannot be ruled out.

% Jordanian law still applies in the West Bank. The statutes pertaining to the
establishment of tribal courts, including the Tribal Court of Appeal of 1936, were
abolished in 1976. See al-‘Abbadi, al-Qada’, 11441, 445. Under the British Mandate
of Palestine, tribal courts were established in the Negev (see Marx, 32-33). The
courts ceased to function in Israel and the Bedouin have been amenable since then
to shar? and civil courts. I have found no indication in the syills of the Libyan
sharta courts of the existence of statutory tribal courts, but there is ample evidence
that matters were settled outside of sharia courts in accordance with tribal law, most
probably by tribal arbitrators on a voluntary basis and with the consent of the par-
ties. Tribal arbitrators (with no formal status) in the Judean Desert deal with issues
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with a view to strengthening the Muslim establishment as a means
to consolidate the government’s position in tribal society. From the
point of view of the central government, it is easier to rule through
its control of institutionalized normative Islam rather than by trying
to control popular religion and customs that vary from one place to
another and are dominated by indigenous leaders competing among
themselves for power.

5. Equality of all parties, regardless of their tribe, origin, colour,
or legal position before the shari‘a court. Thus there is evidence of
the rights of manumitted slaves being protected there.?’ True, the
position of women and cognates under the sharia is not equal to
that of men and agnates, respectively. However, their position under
the shari‘a is much better than under tribal customary law.? Indeed,
some evidence suggests that the sharia court is preferred especially
by people whose position in traditional society is weak and who
therefore cannot get what they want under the tribal customary sys-
tem. Thus the shari‘a court is resorted to by divorced women who
have been denied their shar7 financial rights or by heirs deprived of
their shar7 share in the estate under customary law. The applicants
expect the shar?a court to determine their rights in accordance with
the shari‘a®

6. The executive power of the shari‘a court provides legal security
for the realization of legal and financial rights between the parties.

Nevertheless, in modern times, the ability of the sharia court to
bring the Bedouin closer to normative Islam has declined. This is
ascribable in part to the codification of the sha7a (though not in
Libya during the period under review), but also to the competition
of civil courts and to the process of secularization.*

From the syills of the shari‘a courts, it is possible to infer that the
Bedouin come closer to normative Islam which gradually becomes
a more binding lifestyle as regards worship, religious duties, and law
in those domains with respect to which the Bedouin resort to the

pertaining to matters of personal status and succession (in competition with the
sharTa courts), homicide and bodily injury, property, obligations and contracts (in
competiton with the civil courts).

21 See doc. 62 below.

2 Cf. Layish, Collapse of the Patrilineal Family.

2 Cf. Shahar, 24-25; Kressel, Descent, 9495, 166, 184.

# Cf. Layish, Islamization, 55-56; idem, Challenges, 221 and the references indi-
cated there; Shaham, Woman’s Place; Shahar.
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shar? judicial system and the exponents of the sharia.” This process
seems to be facilitated by official policy of sedentarization vis-a-vis
the Bedouin.”

The relationship between shar7a and customary law in tribal soci-
ety is of two kinds. The first entails a situation in which tribal cus-
tomary law reigns supreme and makes only minor concessions to the
sharr‘a. Typically, under such a system, one notes the practice of
“gift” (‘et@’) marriages? that do not meet the shar7 requirements for
contractual validity (offer and acceptance, etc.), and other residual
traces of customary marriage according to which a woman is not a
party to the marriage contract, such as the marrying off of a woman
who is not a virgin (thayyib) by her guardian (walt) against her will
(wilayat ybar), contrary to Maliki doctrine.”® Customary legal maxims
are often couched in rhyming formulae encoding strictures relative
to deferred dower payable upon divorce or death of one of the
spouses;* khul® (“divestiture,” divorce by agreement, by which the
wife redeems herself from the marriage for a consideration), in which
a promissory note (qussa) to the amount of the dower is drawn up
and made payable to the divorcing husband upon the marriage of
the divorced wife to another man.”” Other cases in this category are
divorce by means of the archaic zihar oath, which renders the wife
a blood relative within the forbidden degrees for marriage® and reg-
ulation of homicide and bodily injury by pure customary law.*

The second kind prominently displays the impact of the sharia on
custom. The ¢adis here play a decisive role in bringing a Bedouin
population within the orbit of the sharia. Unlike the mufii, the gadr
is directly and constantly confronted by the task of coping with the
Bedouin; his ability to maintain a tolerant posture vis-a-vis custom
and compromise with it is crucial in the endeavour to actively pro-
mote its absorption into the sharia via the creation of a favourable
climate in which a custom-bound population will spontaneously resort
to a shar? judicial authority. An uncompromising ¢ad7 who enforces

» Cf. Levtzion, Shari‘a and Custom, 78.
" Albergoni, Droit coutumier, 23; idem, Ecrire la coutume, 25, 42.
For further details, see Layish, Tqdida; cf. Natar; Lewis, 145—46, 152-54.
% See doc. 1, fn. 29.
% See docs. 5-6.
%0 See docs. 25-27. Cf. Layish & Shmueli, 37-38.
31 See doc. 15.
2 See docs. 55-56; cf. Layish, Challenges, 211.

IS
S S
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the sharia in letter and spirit regardless of the Bedouin’s rudimen-
tary exposure to Islam may ultimately turn the Bedouin population
away from its jurisdiction. It has been observed in various parts of
the Islamic world that nomads accept the shar7 gadis’ decisions only
insofar as they are compatible with the customary norm.*

On the other hand, mere submission to the tribal custom would
be tantamount to abuse of the ¢adi’s role as an exponent of the
shara. Another alternative is to seek a wvia media between the two
and meeting custom half way. Naturally, much depends on the edu-
cation and professional training of the ¢ad7, his religious and social
backgound, and his personal motivation. Unfortunately, no such infor-
mation regarding Libyan g¢adis is available to me.**

Several tendencies can be discerned in the Libyan judicial prac-
tice: the ¢adss’ reconciliation with custom (as with regard to cus-
tomary khul’)* and enforcement of the shari‘a while rejecting custom
completely (for instance, regarding the legal consequences of divorce).”
Dar ‘adl, a tribal arbitrator who has been incorporated in the sharr’a
court to the extent that he is treated by the ¢ad7 as a shar7 notary
(‘adl) of the court, is a unique example of the symbiosis of custom
and sharia to which the ¢ad7 makes a vital contribution. This insti-
tution, which provides a mechanism for handling marital disputes,
falls within the gray zone between custom and shari‘a.’’

The gadr plays an active role in solving disputes brought before
the court. Thus he offers his services as an arbitrator in matrimo-
nial disputes with a view to bringing about reconciliation between
the spouses and imparts to the reconciliation the validity of a shar?
sentence.”® The ¢ad7 also sanctions agreements reached out of court
on the basis of tribal customary law. Thus in one case, he endorsed
a blood money agreement in accordance with “Tibbawi tribal cus-
tomary law.”® In another case relating to customary division of tribal

% For additional details, see Layish, Divorce, 185-86; cf. idem, Challenges, 218,
221; idem, Women, 334; idem, Shart’a and Custom, 4071L; al-‘Abbadi, al-Qada’, 123-25;
Oweidi, 88-89.

# See Name Index of Qadis, Na’ibs and Other Judicial Clerks.

% See docs. 24-27.

% For further details, see Layish, Divorce, 172f1; cf. Layish & Shmueli, 37fT.

¥ For further details, see Layish, Dar ‘adl; doc. 9.

% See, e.g., docs. 11, 20.

3 See doc. 55; For further details, see Layish, Blood Money. See also doc. 56
(relating to broken teeth).
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land among the clans by means of lottery (qura), the ¢ad7 had it reg-
istered—more than 30 years after it had been reached out of court—
in its original version without any attempt on his part to intervene
with respect to its form and substance.”” Moreover, the ¢ad7 does
not hesitate to act as an arbitrator under tribal customary, rather
than shar7, law with a view to reaching settlement (sulk) between the
disputed parties and sanctions it as a shar7 sentence (fukm). Thus in
a dispute relating to violation of the sanctity of the home, which is
a pure tribal customary institution (dakhl al-bayt), the gadi offered his
good offices to the disputing parties in settling the issue under tribal
customary law and required the husband to take his oath on a copy
of the Qur’an in order to promote the conciliation.*

The ¢adis’ tendency to reconcile sharia with custom may bring
about deviations from orthodox sharia, as in the case of a custom-
ary khul® agreement in which it is stipulated that the divorced wife
is prohibited from re-marrying until her ex-husband has been com-
pensated by the future husband. The ¢ad7 endorsed the agreement
and was instrumental in its implementation even though it entailed
an infraction of the shari‘a.”

We noted earlier that Islamic legal methodology does not recog-
nize custom (‘ada, ‘urf) as a formal source of law. Yet custom has a
solid basis in the Maliki corpus of law due to the fact that Medinese
practices (‘amal) were incorporated into that school and granted the
status of Prophetic sunna. In other words, custom has been absorbed
into the oral traditions; consequently its status as an official source
of law has ceased to be relevant.* This may explain why the Malikt
school applicable in Libya is more inclined than any other school
to compromise with custom. The eclecticism of the Maliki school
found, since the fifteenth century, sophisticated expression in the judi-
cial practice (‘amal) of the sharia courts in North Africa. This seems
to be a single instance of the “realist” form of Islamic jurisprudence
intended to bring custom within the orbit of Maliki law. Its significance
from the viewpoint of legal theory is, however, disputed by scholars.**

10 See doc. 63.

# See doc. 60.

2 See doc. 26; also docs. 23-25. For further details, see Layish, Divorce, 186-99;
idem, Khul‘.

# Libson, Custom, 133-37.

* Milliot, 156-69, 167-78; Berque, ‘Amal; Coulson, History, 143fI.; Schacht,
Introduction, 61—62; Serrano, 206—11.
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Ibn ‘Asim incorporated in his al-Asimiypa or Tuhfat al-hukkam (see
Bibliography) the Andalusian judicial practice. The Libyan docu-
ments contain some evidence of the impact of the Maliki judicial
practice on day-to-day reality.*

The Libyan documents do not evidence a sophisticated, system-
atic approach on the part of the ¢adis aimed at absorbing custom
in the sharia or at accommodating the shaia to custom; thus they
make no significant use of their discretion to invoke the doctrine of
maslaha (public interest), to say nothing of jtihad or even of yuhad fr
*l-madhhab, with a view to bridging the gap between shari‘a and cus-
tom.* There is no indication in their decisions that they were
influenced or inspired by the legal methodology of Muhammad b.
‘AlT al-Santst (d. 1859). Although al-Sanast belonged to the Malikt
school, he felt free to deviate from it with respect to some issues.
Moreover, under the influence of Ibn Taymiyya, he did not regard
himself as bound by taglid, adherence to the established body of law,
of the Malik1 school, and claimed for himself some freedom to exer-
cise personal gtihad."

There is no significant evidence in our documents of ¢adzs’ recourse
to religious-legal literature.”® This may imply unwillingness on their
part to invoke the fugaha’, who are charged with the task of adapt-
ing the sharia to changing social conditions by means of expert legal
opinions ( fatwas). On the other hand, some evidence in Libya sug-
gests that the ¢ad7 is occasionally approached in his capacity not as
a judicial authority but rather as a mufil competent to issue a legal
opinion ( jawab) in such matters as divorce, succession,* loans (made
in foreign currency), and partnership.”” When acting in his capacity
as a muflr the ¢ad7 functions by virtue not of his nomination by the
ruler but rather of his reputation as an independent fagih.

¥ See, e.g., doc. 65 (musaqat), doc. 69 (shahadat al-lafif ); Layish, Shahadat nagl.

% See Layish, Divorce, 204, 206-7.

7 On the legal methodology of Muhammad b. “Alf al-SanaisT with special refer-
ence to ylihad and gyuhad fi “l-madhhab, see Vikor, Ltihad, idem, The Shaykh as Mujtahid,
idem, Sufi and Scholar, Glossary, s.v. [jtithad. See also Layish, Diworce, 204 and the
sources indicated there.

% See docs. 1, 31, 50; Layish Divorce, 145—46.

¥ See Layish & Davis, p. 122 doc. no. 156, p. 123 doc. no. 157.

% See docs. 71 and 72.
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Qadis’ decisions in Libya are generally characterized by a for-
malistic approach.”’ Occasionally, however, while imposing the reli-
gious-legal consequences derived from any given act, they may
reproach a party to a dispute who has violated a religious-legal norm.
Thus in one case, in which a husband divorced his wife by five
repudiations at one session, the ¢ad7 ruled that the first three exhausted
the husband’s shar7 quota and the rest made a mockery of the
Qur’anic verses.’”” This style of the ¢gadi was meant to heighten aware-
ness of the sharia in a custom-bound population applying to the
sharTa court out of practical considerations. Some of the gadis regard
themselves rather as representatives of the Muslim community at
large by virtue of their commission to apply the shari‘a. Their moral
integrity and inner conviction of fulfilling a public mission is in the
best tradition of the mufhtasib, the Islamic inspector of the market,
anchored in the religious command: “to promote good and dis-
courage evil” (al-amr b’l-ma‘rif wa’l-nahy ‘an al-munkar). In other words,
the ¢ad? regards himself as responsible for enforcing Islamic morals
and behaviour in the Muslim community. Such a function is incum-
bent on any individual who secks to gain religious merit by his zeal
for the sharia, due to the limited role of the public authority in
Muslim society.™

To sum up, the ¢ad7 plays a decisive role in shaping the conse-
quences of the encounter between the sharia and tribal custom and
thus contributes subsantially to the Islamization of tribal society.

1 Cf. Layish, Divorce, 206-7.
2 See doc. 36.
% See Schacht, Introduction, 52, 207; Cahen & Talbi, 485fT.
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SECTION ONE

PERSONAL STATUS AND SUCCESSION

DocumenT 1

Introduction

A man claimed to have asked for a woman’s hand in marriage and
to have actually contracted marriage with her in consideration of a
specified dower and gifts to her parents. He also stated that he had
begun to pay for her maintenance and that of her family. While he
was In the process of securing the means for defraying the prompt
dower, the woman was wedded to another man who consummated
the marriage with her.

In the proceedings, the woman’s father denied having given his
daughter in marriage to the claimant and maintained that a mere
verbal exchange, devoid of binding character, had actually transpired
between them. The claimant’s witnesses testified that the parties had
negotiated a genuine marriage contract and a specified dower—com-
prising a prompt and a deferred dower—the latter being payable
partly at some specified date in the course of the marriage and partly
on termination of the marriage either through divorce or the hus-
band’s death or desertion. When the claimant delayed settlement of
the prompt dower, the father gave his daughter in marriage to some-
one else.

In the event, the N2a’ib ruled, on the basis of MalikT literature, that
only an engagement had taken place and that, in the absence of the
woman’s consent to the marriage (she was no longer a virgin) or
her power of attorney authorizing another person to give her in mar-
riage, the conditions mandatory for the validity of a shar7 marriage
contract had not been fulfilled. He therefore instructed the father to
return any wedding presents he may have received from the claimant.

The Na’ib’s verdict attests to the prevalence of customary legal prac-
tice in matters relating to marriage and dower, and to the Deputy’s
determination to impose shar7 norms in preference to customary law.!

' For a full analysis of this document, see Layish, Tadida.
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Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.’

[2] In the reign of his Excellency sayyid Muhammad Idris al-Mahdt
al-Sanusi, Emir of Barqa [Cyrenaica].?

[3] DECISION (HUKM) CONCERNING ‘ABDALLAH AL-BASYUNT’S
CASE REGARDING TAJDIDA DAUGHTER OF ‘ABD AL-HAMID B. MUFTAH
AL-WURFALLT
Entered in register no. 340, p. 211

[4] In the Shari‘a Court of Ajdabiya, presided over by Muhammad
al-Mabrtk AbT Jaziya, the SharT Deputy in Charge of the Affairs
(al-mukallaf bi-a‘mal) of his Grace the Qadi.!

‘Abdallah b. Mhammad al-Basyuni, known [personally to the
Na’ib] by name (al-ma‘raf al-dhatl),” appeared as plaintiff’ and stated:

I asked for the hand in marriage (khatabtu)® of the non-virgin [i.e., pre-
viously married in consummated marriage| (thayyib), called Tajdida,
daughter of ‘Abd [5] al-Hamid b. Muftah al-Wurfalli from her father.
He betrothed (rakana)’ her to me and subsequently gave her to me

? The insertion of an invocation and a prayer for the soul of the Prophet, his
family and Companions at the head of a patently secular legal document here is
presumably meant to enlist a religious sanction in the administration of justice and
to enhance the validity and binding character of the Deputy’s legal pronouncements.

* The title sayyid refers to Muhammad Idris al-Mahd1 al-Santst in his capacity
as a sharif, that is, a descendant of the Prophet Muhammad through the line of al-
Hasan, the eldest of his grandsons (Viker, Sufi and Scholar, 23; Evans-Pritchard, 83,
117). Al-Santst proclaimed himself Emir of Barqa, the region of Eastern Libya
(known in the West as Cyrenaica), on May 31, 1949 and established some kind of
autonomous government. On December 24, 1951 he was proclaimed king of inde-
pendent Libya. In 1969 he was deposed through the coup d’état headed by Mu‘ammar
Qadhdhafi (Anderson, Libya, xxiii—xxiv, 254—56; Albergoni, FEcrire la coutume, 25).

* The institution of na’ih seems to be a residue from Ottoman rule when Hanaft
qadis were appointed from Istanbul and MalikT deputies locally. See Layish, Diwvorce,
4-5.

° Alternatively, the reference may be to the shar? procedure of identification by
witnesses. (see Glossary, s.v. %) although no mention is made here of witnesses
for the purpose of identification.

o Cf. Stewart, Texts 2, Glossary, s.v. xfb. It is possible to infer from the rest of
the document that ‘Abdallah genuinely believed Tajdida to have been given to him
in customary gift (‘af@’) marriage. It may well be that the term khatabtu was intro-
duced by the Deputy and not by ‘Abdallah. See fn. 37 below.

7 See murakana, line 21 and fns. 32 and 37 below. Another possible translation
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(ataha I)® in return for a dower (sadag)’ to the value of 15 pounds,
together with a bracelet and clothing intended for her, a suit and a
pair of trousers for her father, and a robe for her mother."” I accepted
(gabiltw)'" [her] from him on this condition, [6] on the first day of the
month of Rajab 1370 in the presence of a group of Muslims com-
prising Shaykh Mhammad al-Shwekh al-Bar‘asi, Mhammad Ahmad
Ja‘far, al-Mahd1 b. al-Zuwwam al-Wurfalli, Ghayth b. Mhammad al-
Sharif al-Wurfalli, and Ahmad b. Ahmad al-Sahlt. I began to support
(unfig)’® [7] her and her family'® from that date, while at the same time
endeavouring to secure the prompt (mu‘gjal) dower in order to trans-
fer it to her father' and to consummate the marriage (adkhul biha)."

for rakana is: “well disposed [to the marriage of Tajdida to ‘Abdallah]. See Qur’an,
11:113, 17:74. On betrothal, see Colucci, Trbu, 26.

8 The correct identification of a%aha in the court’s decision is of crucial impor-
tance in the case under review. See fn. 2 to the Arabic text in Layish, Legal Documents,
24. Cf. Abu Salim, Manshwrat al-Imam al-Mahdz, vol. 3, 52 {someome’s wife was
“given” [in marriage| (¢%a°) to someone else}; Kressel, Descent, 91 (‘atiyya).

9 Some Maliki jurists acknowledge the validity of a marriage contract concluded
by means of terms such as wakhaba and a‘ta (instead of ones derived explicitly from
zawdj or mkah) provided payment of dower has been mentioned (see ‘Illaysh, vol.
1, 420f.; Shalabi, 84). However, within the context of the document under review,
the phrasing wa-a‘taha ‘ald sadaq lends support to the assumption that we are here
dealing with customary marriage in which a woman is not a party to the marriage
contract. See fn. 28 below; Layish, Diworce, 4.

10 Cf. Peters, Family, 130-31 (a couple of weeks after the conclusion of the mar-
riage contract the husband was requested “to take gifts to the mother-in-law in
recognition of the fact that she [had] nourished his wife as an infant”), 148 {“right
of milk,” (hagq al-halih) to the mother-in-law}; Hart, The Ait ‘Atta, 91 (presents to
the bride’s mother under Berber customary law).

"' For the validity of a sharT marriage, both offer (7ab) and acceptance (gabil)
are required (see fn. 28 below). In the case under review, ‘af@’ replaces offer. See
Glossary, s.v. @b wa-qabal.

12 The verb signifies provision of maintenance (nafaga) which, under Islamic law,
i1s incumbent on the husband towards his wife, not her family (see Linant de
Bellefonds, Traité, vol. 2, 256-57, 268—69; Peters, Marriage, § 0.1.3.3). It may well
be that the verb unfig in the present case does not constitute a technical legal term
but relates simply to “expenditure.” See lines 18-19 below.

13 Cf. Davis, Archive, Shari‘a Coourt of Ajdabiya, p. 118, no. 118 of January 9, 1944
{the husband undertakes to provide maintenance (nafaga) to his mother-in-law}.

" Cf. Peters, Bridewealth, 146. Under Islamic law, the dower belongs to the wife
and not to her father or any other agnate. However, under the Maliki school, if
the bride is a virgin, the dower may also be paid to the coercive guardian. See
Linant de Bellefonds, Traité, vol. 2, 233; Peters, Marriage, § 0.1.3.2.1.

' This phrasing reflects the conception, under both Islamic and customary law,
that the raison d’étre of the dower is to ensure legitimate marital relations within wed-
lock. Under Islamic law, non-payment of the prompt dower, provided the marriage
has not been consummated, is a valid ground for disobedience on the part of the
wife in the matrimonial dwelling (maskan shart) (Peters, Marrage, § 0.1.3.3). ‘Abdallah
expected to consummate the marriage and to assume responsibility for maintaining
Tajdida. He seems to have assumed that a marriage had already been concluded
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Such was the situation until a few days ago, when I went down to
Benghazi and obtained [8] the clothing stipulated [as a gift] to the
woman whose hand I sought in marriage.”® On my way back, she
chanced upon me in the the village of Gminis'” accompanied by another
husband (zawy)."® He had married her (‘agada ‘alayha) in my absence,'
promptly consummating the marriage, and had moved away with her.
I request the honourable court [9] to examine this matter as required
by the noble sharia, and to determine my rights before the law.?

When the father of the woman whose hand had been sought in
marriage, the aforementioned ‘Abd al-Hamid al-Muftah, was ques-
tioned about the matter, he denied having given his aforementioned
daughter in marriage to the plaintiff, and maintained that what had
actually transpired between them had been [10] a mere verbal
exchange that did not amount to a shar7T marriage contract (‘agd),
and that this had taken place in the presence of Shaykh Mhammad
al-Shwekh al-Bar‘asi. Subsequently, the father’s testimony was heard:

If it is proved that I gave my aforementioned daughter in marriage
to the plaintiff, I shall not call in question ( fa-la magal &) whatever
the noble shari‘a prescribes in this matter.?!

and that only his delay in paying the prompt dower stood in the way of its con-
summation. The popular custom of presenting gifts to a woman’s relatives, how-
ever, is normal practice at betrothals and carries no legal implication of marriage.

16 Cf. Mohsen, 96.

7"A small town between Ajdabiya and Benghazi. For details, see De Agostini,
Cirendica, 442 (Ghemines).

% From the plaintiff’s point of view, the most natural reading of “zawy” is “hus-
band,” giving substance to his allegation that he was the first husband. Cf. doc. 40
line 15: “tazawwajat b’l-zawy al-akhir.””

19 Cf. Obermeyer, 120 (the younger brother who wanted desperately to marry
his bint ‘amm went away to the Nile valley to earn enough money to pay the high
brideprice. In the meantime his cousin paid the elder brother for the permission
to marry the girl); Layish, Mahdi’s Methodology and Adaptation, 231; M. Yazbak, 401.

% <Abdallah did not specify his request. There is, however, good reason to assume
that he expected the court to annul the marriage with the other man since a woman
cannot be married to two husbands simultaneously. This seems to have been his
expectation also in the case that a mere betrothal had taken place between him
and Tajdida, since annulment of the shar7 marriage would have enabled him to
marry her. The possibility that ‘Abdallah expected to be compensated for the annul-
ment of his own marriage or breach of betrothal cannot, however, be ruled out
(see fn. 33 below). Cf. D’Emilia, 35 (the husband sued his wife and her second
husband; he claimed that his wife refused to return to the conjugal dwelling and
married another husband while still married to him. The second husband denied
the allegation saying that the marriage took place after she had been divorced by
her first husband).

21 Cf. Glossary, s.v. magal. One wonders whether the contention that no shar?
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[11] The plaintiff was required to produce his witnesses, and he
brought forward each of the aforementioned Mhammad Ahmad
Ja‘far, Ahmad b. ‘Alr al-Sahli, al-Mahdi b. Zuwwam, and Ghéth b.
Mhammad al-Sharif, as well as Mhammad Ba al-Shwekh al-Bar‘ast.
On being requested to testify, [12] the four of them, that is, Mhammad
Ja‘far, Ghéth, al-Mahdi, and Ahmad b. ‘Ali, gave testimony cor-
roborating the plaintiff’s claims. [ They further testified that] the ver-
bal exchange had involved only the aforementioned father of the
woman sought in marriage and the aforementioned ‘Abdallah. As
for the woman herself, she had neither been asked [whether she con-
sented to marry the plaintiff ], nor had her father obtained (/a fasala)
power of attorney (tawkil)** [to give her in marriage].

Mhammad al-Shwekh, whom [13] both parties to the dispute men-
tioned in their statements, and whose testimony they had accepted,”
testified as follows:

One day, I was at the home of ‘Abdallah al-Basyani with Mhammad
al-Masdur. ‘Abd al-Hamid al-Wurfalli was also present.* ‘Abdallah
mentioned that he [14] wanted ‘Abd al-Hamid to give him in mar-
riage (an yunkihahu) his daughter Tajdida, a woman who had been mar-
ried before. I took it upon myself to help them reach an agreement,
and through my mediation it was settled that they would become
related by marriage ( yatasahara) on the basis of a dower to the value
of 20 pounds; ‘Abdallah [15] al-Basytni was to pay ten pounds of this
sum by way of a prompt dower (mu‘gjalal), five pounds at the end of
the month of Muharram 1371H. [1951],” and five pounds as deferred

marriage had taken place was phrased by the N@’ib, since it is very likely that nei-
ther party was fully aware of this aspect during the negotiation concerning Tajdida’s
marriage to ‘Abdallah. Cf. Ibn al-‘Attar, 528ff. (a woman denied the plaintiff’s alle-
gation that he had married her and paid her dower).

2 See Glossary, s.v. wakala.

# It may well be that the procedure of tazkiya (see Glossary) is intended here.

# Since ‘Abdallah’s four witnesses are not mentioned here, he may be referring
to another meeting between ‘Abdallah and Tajdida’s father. It is not clear from the
text whether this meeting took place before the one referred to by ‘Abdallah in line
HT. above or subsequently.

% The Maliki school, unlike other Sunni schools, maintains that the dower is a
constituent element (7ukn) and hence a precondition to the validity of the marriage
contract rather than its effect, and therefore a stipulation in the marriage contract
that no dower will be paid invalidates the marriage contract {under other schools,
the marriage contract remains intact but a proper dower (mahr al-mithl) must be
paid}. Dower may not be delayed beyond the consummation of the marriage; a
stipulation in the marriage contract to the effect that the husband may delay any
part of the dower is null and void. However, in actual fact, in regions where the
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dower (mi’qjjalat) in the case of shame or absence (‘ald ‘ayb aw ghayb).”®
When the father of the woman sought in marriage heard this, he
replied: “If he pays me the prompt dower (mugaddamat) of ten pounds
[16] forthwith,” T will give him my daughter in marriage.” This was
how things stood when we left ‘Abdallah’s residence. But ‘Abdallah
did not pay the ten pounds, and so failed to conclude a shar7 mar-
riage contract (‘agd).®® When the father of the woman sought in mar-
riage had waited a considerable time, [17] and another suitor (khatib)
appeared and asked for her hand in marriage, he gave her to him.
This is what I know and I testify thereto.

The witness was asked whether, during that meeting, the afore-
mentioned woman sought in marriage had been asked for her con-

Malikt school is prevalent, it is quite common to pay part of the dower at the con-
clusion of the marriage (mahr mu‘ajal, prompt dower) and part after a delay, which
may even last years in the course of the marriage (mahr ma’ajjal, deferred dower);
the husband’s decease, but not divorce, terminates the period of delay. See Linant
de Bellefonds, Traité, vol. 2, 202—3, 218-19; Peters, Marriage, § 0.1.3.2; Shalabi, 369;
Anderson, Africa, 369. Cf. Toledano, 115-17; D’Emilia, 36-37, 43-45 (according
to judicial practice, however, divorce terminates the period of delay: al-mw’ajjal yahull
bi’l-talaq); Article 46 of the Jordanian Law of Personal Status, 1976 in al-Zahir,
113. E.L. Peters has found that the prompt dower is not transferred until the wife
is pregnant, or preferably after childbirth (Peters, Bridewealth, 147). Among the Awlad
‘Alf in the Western Desert, payment of dower signifies completion of the marriage
contract (Mohsen, 97). Cf. Davis, Archive, Shari‘a Court of Ajdabiya, p. 85, no. 84
(prompt dower was paid to the bride’s father prior to consummation).

% This is a term from customary law signifying termination of delay of payment
of “deferred” dower on dissolution of the marriage either by divorce (on the grounds
of the wife’s adultery) or the husband’s absence through either death or desertion.
For further details and analogous expressions in customary law, sece Layish, Diworce,
49, fn. 25 (the reference to Peters, Bridewealth, 145—46). Non-provision of mainte-
nance by an absent husband and fear for the wife’s adultery in his absence are
common grounds for judicial divorce in Cyrenaica. See Layish, Diorce, 36-92. On
‘apb (shame, disgrace), see Stewart, Honor, 102, 129; Kressel, Descent, 198-99 (‘ayb in
the sense of wd, sexual misdemeanour).

" This statement reflects a customary approach to the institution of marriage, in
which a woman in not a party to a marriage contract, and the dower is the prop-
erty of her guardian, that is, her agnate. See fn. 14 above.

% Marriage in Islamic law is a contract concluded by mutual consent of the par-
ties or their representatives in the presence of two witnesses. The dominant view
in the Maliki school, unlike other schools, maintains that witnesses are required not
to validate the marriage but for the purpose of its publicity. The marriage is con-
cluded by offer (77ab) and acceptance (gabal) in one session (majlis). According to the
Malikt (and Hanafi), but not the other two schools, explicit references to marriage,
such as derivatives of zawd or mikah are not required; expressions signifying trans-
fer of property between persons with some indication of intent to marry, such as
the combination of gift (hiba) and dower (sadag), are sufficient. Linant de Bellefonds,
Traité, vol. 2, 39, 43f., 75-76; Peters, Marriage, § 0.1.1., 0.1.2.2; Shalabi, 84. Cf.
D’Emilia, 23-24.
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sent [to the marriage], [18] and whether she had granted her father
permission [to marry her off|.* He was also asked if, while wait-
ing, the plaintff ‘Abdallah had supported ( yunfig)* the woman sought
in marriage and her family, as he had claimed. To this he answered

[19] that he knew nothing whatsoever concerning the matter of main-

tenance (mfaq);! and as to requesting the woman’s permission he

said: “The idea had not even occurred to us at that [20] meeting,
and we never considered the possibility.”

Hence, given the state of affairs indicated [above] on the basis of
the statements made by the plaintiff and the defendant, both of
whom accept the testimony [21] of Mhammad al-Shwekh, and the
fact that his testimony and that of the others do not indicate that
a shar? marriage (‘agd) had taken place, but indicate rather that what
occurred between them was merely a betrothal (murakana),® [22] con-
tingent on the aforementioned plaintiff’ suitor paying the prompt
dower forthwith, which he did not do;* and given, moreover, that

? In Maliki law, the power of “matrimonial coercion” (jabr, jbar) is vested in a
marriage guardian (walf)—the father or his appointed executor (wast mukhtar)—who
may validly give away his ward in marriage, compulsorily, at his discretion and
regardless of the ward’s wishes in the matter. However, while in Hanaff doctrine
only minor wards are subject to matrimonial coercion, in Malikt (and other schools)
the power of the marriage guardian may be exercised over any woman regardless
of her age provided she is a virgin (bikr), that is, not previously married, at least
as long as she is of child-bearing age although it is recommended that an adult be
asked for permission. In other words, even an adult woman has no legal capacity
to contract her own marriage; the marriage guardian must conclude the marriage
on her behalf. Any marriage contracted otherwise is null and void. If the woman
is not a virgin (thayyib), her consent to the marriage is indispensable. See Thn ‘Asim,
al-Asimiyya, 54, lines 360fF.; Coulson, Succession, 11-12; Linant de Bellefonds, Traité,
vol. 2, 48-49, 61, 644L.; Peters, Marriage, § 0.1.2.1; Anderson, Afica, 366.

# See fn. 12 above and line 19 below.

' See fn. 12 above and line 18 above.

3 This seems to be a common expression for betrothal in North African Arabic.
See Wehr, s.v. murakana, 359. See also rakana, line 7 above. For a strong support
for the version of betrothal, see Layish, Tadida, 497-98.

% A shar% legal right to dower is acquired only through a marriage contract
(especially after consummation), not betrothal (Linant de Bellefonds, 7raité, vol. 2,
35; Peters, Marriage, § 0.1.3.2.3), which may imply that the object of the validity
was not betrothal but rather the customary gift (‘afa’) marriage allegedly contracted
by ‘Abdallah. According to the customs (‘@wa’id) of the Awlad ‘Alf in the Western
Desert, payment of dower signifies the completion of the marriage contract {Mohsen,
97; al-Jawhart, 200 (ba‘d husil muqaddamat al-rida wa’l-qabil, after obtaining the
prompt dower on account of consent and acceptance, of the parties and their
relatives)}.

However, payment of dower at the stage of betrothal, prior to the conclusion of
a marriage contract, seems to be a common practice. Thus, in one case, a man
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the woman sought in marriage had previously been married,” and
that she neither gave her father permission to marry her off [23] to
the plaintiff, nor grant him or anyone else power of attorney [to do
so| (wa-la wakkalathu),” [there was no shar? marriage]. Since one of
the conditions for the validity (s¢zka) of the marriage contract of a
woman previously married is that she explicitly (sarakatan) give her
consent or power of attorney [quoting:]

The consent of a woman no longer a virgin is signalled by means of
an open declaration (ifsah), while with regard to a virgin, her silence
(sami) is tantamount to consent to marriage;®

but nothing of the kind had transpired. [24] It was therefore legally
established before the aforementioned N2’ib that the aforementioned
plaintiff ‘Abdallah had not concluded a siar7 marriage contract (‘agd)
with the aforementioned woman sought in marriage. [25] For this
reason, the Na’ib decided to reject his claim concerning the woman.”
He also decreed that the woman’s father should return to the plaintiff
whatever he had received from him, the amount having yet to be
assessed (lagdir), should it be proved that he had indeed received
[anything] from him.*® [26] The N@’ib clarified all these points to

who had asked for a woman’s hand in marriage, claimed in court that betrothal
had taken place “against a dower (‘ald saddg)” which he had already paid to the
woman’s father, “although no shar7 contract of marriage between us has been con-
cluded.” See Davis, Archive, Shari‘a Court of Ajdabiya, 162, no. 283 (January 6,
1953). The terms signifying betrothal (rakana, murakana) may have been introduced
by the Na’ib anxious to resolve Tajdida’s embarrassing complication. See fn. 6
above and fn. 37 below.

# Tajdida was presumably either a divorcee or a widow.

% See Glossary, s.v. wakala.

% This quotation is taken from Thn ‘Asim, al-Asimiyya. See Layish, Legal Documents,
25, fn. 13. Cf. Toledano, 81.

% However, as indicated earlier, the Na’ib ruled that a betrothal (murakana) had
occurred between ‘Abdallah and Tajdida (see line 21, above). The Supreme Shari‘a
Court under the Italian administration decided that engagement was tantamount
to a promise of marriage, that such a promise was an obligation that could not be
effectuated, and that the coercive guardian (walf mujbir) could not marry off a woman
no longer a virgin against her will. See D’Emilia, 18ff. According to the Malikt
jurist ‘Illaysh, the marriage of a woman who has been betrothed to somecone else
should be dissolved prior to its consummation; if consummated, the marriage cannot
be dissolved (‘Ilaysh, vol. 1, 425. Cf. Peters, Marriage, § 0.1.1.2). In the case under
review, the marriage had been consummated (see line 8, above). In a similar case,
the Sudanese Mahdr ruled that a marriage with a woman betrothed to someone
else should be dissolved and the bride’s marriage guardian should be flogged and
imprisoned (Layish, Mahdi’s Methodology and Adaptation, 231).

% This secems to indicate that a separate civil claim relating to the gifts should
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both parties and had the undersigned witnesses testify to this effect
and gave instructions that his decision be recorded under the date
of the 17th day of Dhu °’l-Qa‘da 1371 [corresponding to] August
19, 1951.

[27] Witnesses to the proceedings (shuhid al-hal)

Court Usher (mubashi)
[29] Imam al-Sharqiyya [30-31] Mhammad ‘Abd al-Salam®
‘Abdallah Musa al-Majbart

[28-31] The matter being as indicated above
Muhammad al-Mabrtk Abi Jaziya

The Deputy in Charge of the Affairs

of his Grace the SharT Qadi of Ajdabiya

be brought to court by ‘Abdallah. In the case of breach of betrothal, once it is
established that the fiancé’s gifts were given to the fiancée in advance as part of
the dower, they must be restored to him. If they are not part of the dower, Malikt
law follows the locally prevailing custom (u7f) which regulates the issue of engage-
ment gifts. In its absence, the fiancée may keep the gifts if the fiancé is guilty for
the breach. If, on the other hand, the fiancée is at fault, she must restore the gifts
(see Linant de Bellefonds, Traité, vol. 2, 34—36). Among the Awlad °Ali, if some-
one breaks off an engagement without sufficient reason, he may be liable to pay a
fine (kabara) for insulting the prospective groom and his family, and to return the
engagement gifts (see Mohsen, 86-87, 96). Cf. D’Emilia, 18 (the Supreme Shari‘a
Court ruled that the gifts must be returned to the suitor).

% Mhammad ‘Abd al-Salam scems to be acting in two capacities: as a court
usher and notary. See Name Index of Qadis, Na’ibs and Other Judicial Clerks
(‘udal); Tyan, ‘Adl, 209—10; Glossary, s.v. ‘adl.
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DocuMENT 2

Introduction

This document relates to a marriage contracted before a ¢ad7 in con-
formity with shar7 formalities, i.e., entailing a dower, an offer and
acceptance, the presence of witnesses, together with a concern to
confer on the proceedings a religious character through recitation of
the Fatha (the opening chapter of the Qur’an), and other religious
embellishments.

Nevertheless, one cannot help noting in the document residual
traces of customary marriage, according to which, for instance, a
woman 1is not a party to the marriage contract.

Text

[1] In the name of Allah, the Merciful, the Compassionate.

[2] Praise be to Allah, who established marriage (ntkah) and made
plain the laws concerning it, enjoining payment of a dower (sadaq)
without restricting its amount.! Peace and blessings to our Lord
Muhammad, [3] Seal of the prophets, and Foremost Emissary [of
Allah].?

And now to proceed with the matter at hand.

Ahmad b. Mhammad al-QatT wedded (tazawwaja) a woman, no
longer a virgin (thayyib), but free from shar7 impediments [to mar-
riage| (mawani‘)® and from marital [4] bonds, called Salma bint
Mhammad al-‘Araydi. He [the husband] undertook to pay the dower
specified (sammahu)* for her, and by its means acquired matrimonial
authority over her (yamliku 9smatahd).”> [ The dower comprises] three

' No school of law has ever fixed the upper limit of the amount payable as
dower. The Malikt school stipulates a minimum dower of three dirhams. See Linant
de Bellefonds, Traité, vol. 2, 207-8; Peters, Marriage, § 0.1.3.2.2.

2 See doc. 1, fn. 2.

* On permanent and temporary impediments, sece Glossary, s.v. mawani shariyya.

* The specified dower (makhr musamma) is the amount of dower agreed upon
between the parties mentioned in the marriage contract, to be distinguished from
the proper dower (mahr al-mithl) due to a woman of comparable qualities in terms
of descent, as well as physical and moral qualities. See Peters, Marriage, § 0.1.3.2.2.

> See Glossary, s.v. 9sma. It is plausible to interpret this expression as a residual
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silver bracelets [5] valued at 4 pounds each, and a cotton dress. The
deferred (muw’qjjal) dower,’ still owing [out of the entire dower] amounts
to the sum of 8 pounds; this financial liability (dhimma) is to be settled
[6] by the husband five years hence [i.e., from the present session].
The entire dower and the clothing (kiswa) amount to 18 pounds.’

[7] The offer and acceptance (7jab wa-qabil)® took place during the
session at which the marriage contract (‘aqd) between the wife’s proxy
(wakil)’ and the husband was concluded, in the presence and within
hearing distance of the undersigned witnesses (shuhad). [8] The Fatiha
from the Qur’an was read out to confer a blessing (labarrukan) on
the proceedings.!” This transpired on the 18th day of Rajab 1371,
[9] corresponding to May 5, 1950.

The bride’s proxy Salih Muftah [whose power of attorney is
endorsed| by the testimony of:

Khalid Salih

al-Mahdi al-Hamal [al-Hadmf ?]

[10] The husband in person

Witnesses to the marriage contract (shuhid al-‘agd)
[11] The signatures of:

‘Umar al-Zwayyt

‘Abdallah Masa

Mhammad ‘Al al-Ashhab

trace of pre-Islamic customary marriage, according to which a woman is not a
party to a marriage contract. Cf. Linant de Bellefonds, 7raié, col. 2, 200—1.

® On the deferred (mw’ajal) dower, see above, doc. 1, fn. 25; Glossary, s.v. mahr
mw’agjal.

7 On rates of dower, see Peters, Bridewealth, 151.

8 See Glossary; doc. 1, fn. 28.

% A woman who is no longer a virgin (thayyib), and who lost her virginity in
marriage, i.e., a divorcee or widow, does not require a walt myhbir (coercive guardian)
in order to contract marriage. As we shall see below, in order to neutralize this
freedom, it sometimes happens that a woman is constrained to grant power of attor-
ney (see Glossary, s.v. wakala) in her name to an agnate.

" The recitation of the Fattha is not required for the validity of a marriage con-
tract, since this is a purely civil, consensual contract devoid of any religious significance.
This ritual practice, also quite common among the Bedouin, is meant to render a
marriage contract or any other agreement binding by enlisting religious sanction.
See Linant de Bellefonds, Traité, vol. 2, 40; Peters, Marrage, § 0.1.2; Layish, Divorce,
Index, s.v. al-Fatiha; al-Jawhari, 200 (in accordance with the Awlad ‘Alf’s customs
in the Western Desert); Obermeyer, 122; Peters, Bridewealth, 143; Mohsen, 104;
Evans-Pritchard, 6, 68; cf. al-Qusts, 90-91; Abt Hassan, 315; Layish & Shmueli,
41-42; Ginat, 143.
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[12] The contents of this document have been endorsed (ma‘rifa)
by the witnesses thereto.

[13] The Qadr of Ajdabiya

[14] Muhammad ‘Abid [‘Ayid ?] ‘Abd al-Fattah
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DocuMENT 3

Introduction

The wife demands that the portion of dower still owing to her be
registered in her name so as to prevent her husband from appro-
priating it. In so doing, the wife shows awareness of her right to the
dower under the shari‘a. The Qadi, in his turn, helps her attain her
rights. The case under review suggests that the sharia court is resorted
to by women whose position with respect to property rights under
tribal customary law is weak compared to that under the shari‘a.!

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.’

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him.?

[3] REGISTRATION OF THE RESIDUAL DOWER ($4D1Q) IN THE NAME OF
RAJA BINT ‘ABD AL-QADIR AL-‘AREBT
Entered in register no. 397, p. 468.

[4] In the Shari‘a Court of Ajdabiya, presided over by the Qadt
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him!

[5] Raj‘a bint ‘Abd al-Qadir b. Salih from the Khanafsa [lineage
(‘@ila)] of the ‘Arébat* appeared in court and after her identification
(ma‘nifa),” in conformity with shar7 procedure, by her husband Hamad
b. Hamad [6] al-Subhi and by her paternal cousin ‘Abd al-Ghant
b. Ibrahim, stated in the presence of both of them that she owned

See Layish, Legal Documents, 3; Davis, Libyan Politics, 223.

See doc. 1, fn. 2.

See doc. 1, fn. 3.

A group within the Magharba tribe. See De Agostini, Curendica, 327-28.
See Glossary, s.v. ta%f-

G e W o =
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ten fat goats and three young bulls® together with the offspring of
the aforementioned goats [7] to be expected in the course of the
present year; [she also said that] they bore the distinctive tribal brand
(wasm)” and that they had passed into her possession by way of resid-
ual dower (saddg) from her husband Hamad here present at this
court session (malis). She requests [8] the noble Shari‘a Court to
register them [in her name] and to prevent her husband from tak-
ing illegal possession (1%da) of them at some future time.® After her
husband confirmed what she had said [concerning her ownership of
the livestock], he pledged [9] not to infringe on her aforementioned
right without her freely given consent.’

In accordance with the agreement reached between the parties,
while they were both in a state of legal competence (hala ja’iza) in
shar? terms [10] as duly certified (thubit) by the aforementioned judge
(hakim), the latter endorsed (@aza) the registration of the residual
dower belonging to the aforementioned Raj‘a, appended his signa-
ture thereto, had the undersigned persons testify to this effect, [11]
and authorized its registration [in the syul]. The authorization was
entered on the 3rd day of Sha‘ban 1373, corresponding to April 6,
1954.

The signatures are in the deposition (daby).

® Dozy, vol. 2, 98: ‘@gamiyy, pl. ‘@amah “taurcau, jeune taurcau d’environ deux
(ou trois) veau.”

7 The wasm is meant to prove ownership rights over livestock in case of theft, loss,
or sale to a third party (Colucci, Triba, 27). Cf. Peters, Bridewealth, 147; Kennett, 80.

8 Tslamic law does not recognize the notion of community property between
spouses; there is a complete separation of property between them. The wife is enti-
tled to the dower from the very moment that the marriage contract is concluded.
She is entitled to dispose of the dower and of her portion in the estate with com-
plete freedom without requiring her husband’s permission or that of any of her
agnates. However, under the Maliki doctrine, if the bride is a virgin, the dower
may also be paid to the coercive guardian. See Linant de Bellefonds, Traité, vol. 2,
232-33, and 236-37; Peters, Marriage, § 0.1.3.2.1.

9 Cf. Davis, Archive, Shari‘a Court of Adabiya, p. 140, no. 249 of October 28,
1952 {the husband undertakes to repay his debt (dayn)—five ewes—to his wife when
he is better off }; Peters, Bridewealth, 141 (the wife branded her flock with her
brother’s tribal mark to distinguish them from those of her husband).
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[12] Witnesses to the proceedings (shuhid al-hal)
[13] ‘Tmran ‘Isa

al-Lafi Muftah
Mhammad ‘Abd al-Salam'

The matter being as indicated above
The Qadrt of Ajdabiya
[14] Husayn Muhammad al-Ahlaft

" The first and the last witnesses seem to be professional witnesses or notaries.

See Glossary, s.v. ‘wudal.
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Document 4

Introduction

In the Western Desert, the patrimony remains undivided even after
the family head dies. Land tenure rights are held jointly by his sur-
viving sons who keep the estate intact and work it as a unit. Any
debt incurred, including the dower of any son of the deceased, has
to be defrayed out of the estate.! The co-operative farm usually
breaks up after the sons marry; each establishing a unit of his own.
As a result, there usually ensues some division of property and labor
among surviving sons.” Once the estate is divided between them, the
family collective 1s not liable anymore for personal debts; each son
must settle his own debts, including the dower for his marriage.’

In the case under review, two brothers cultivating jointly owned
land settle a dispute relating to debts incumbent on them. They
reach an agreement to the effect that the sums required for their
respective marriage dowers should not be drawn on the family prop-
erty, but are to be procured privately and independently by each of
them.

The position taken here reflects structural changes relating to fam-
ily and estate among Bedouin in the process of sedentarization.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.*

[2] In the reign of King Idris I, Sovereign of the United Kingdom
of Libya. May Allah the Exalted preserve him! Amen.’

' Obermeyer, 59, 63, 119; Colucci, Triba, 27; cf. docs. 46 and 52 below.

? Peters, Bridewealth, 154; Obermeyer, 61, 198; cf. Rosenfeld, Change.

5 Among the Awlad “Alf, when a creditor claims payment from a debtor, and
the latter refuses, and his relatives cannot make him settle the debt, then the cred-
itor 1s free to plunder anything that the debtor may possess. Murray, 328.

* See doc. 1, n. 2.

> See doc. 1, . 3.



DOCUMENT 4 29

[3] ATTESTATION OF THE CONVEYANCE OF EVIDENCE (SHAHADAT NAQL)
ON BEHALF OF ‘ABDALLAH B. SA‘D [SATD] B. RWES
Entered in register no. 162/6, p. 101

[4] In the Shari‘a Court of Ajdabiya presided over by the Qadi
Shaykh Muhammad al-Santist al-Ghazzalt al-Khattabi on the date
[indicated below]. May Allah the Exalted prosper him! Amen.

[5] ‘Abdallah b. Sa‘td b. ‘Ali b. Rwes, aged 35, from the lineage
(‘@ila) of Ibn al-Rwés of the Gabayil tribe (gabila),” born and resi-
dent in Ajdabiya [6] made the following statement:

My brother ‘Abd al-Qadir and I own [in common] livestock and other
movable property (mangalal). We have today dissociated ourselves from
cach other [with respect to the common property| (lafasalna)® before
the witnesses (shuhid) present: Shaykh Sa‘td Shalabi, [7] our paternal
uncle Shaykh Hamad Hamad b. al-Rwes, and Shaykh Mhammad
Yunus Imshad. I call upon the honourable Shari‘a Court to register
their testimony.

The aforementioned Shaykh Sa‘d, [8] Shaykh Hamad, and Shaykh

Mhammad, known (ma%ifin)’ by person and name, stated:

A misunderstanding arose between the brothers ‘Abd al-Qadir and
‘Abdallah, [9] the sons of Sa‘ld Ibn al-Rwes. [We, i.e., the witnesses]
appeared today in court together with them [i.e., the brothers] so that
they might reach a mutual settlement (tahasaba) before us, and it was
established that the aforementioned ‘Abdallah owns a she-camel and
half [the quantity of] seeds (zar)'* [bought for the cultivation of a
field] which they sowed! jointly this year. [10] In view of the fact that
‘Abdallah spent nothing on the purchase of the seeds whereas his
brother ‘Abd al-Qadir bought them [with his own money], it was
established that ‘Abdallah should pay the sum of 15 pounds [11] to
his brother ‘Abd al-Qadir at the end of the harvest period this year.'

® This term designates written testimony registered in court (see line 7 below)
for practical purposes that may arise in future. See Glossary, shahadat nagl. For a
full discussion of this procedure, see Layish, Shahddat Nagl. The Bedouin resort to
written evidence for reasons of legal security. Cf. Preface to this volume, x; Layish,
Legal Documents, 2-3.

7 See De Agostini, Cirendica, 405f. (el-Gabail); Davis, Libyan Politics, 97.

8 Cf. Lane, 2406ii.

% On the shar7 procedure of identification, see Glossary, s.v. a7

" This translation gains support from line 10 below and from the term mangilat
(movable property) mentioned in line 6 above.

" For haratha in the sense of zara‘a, see Qur’an, 56:63-64.

12 Tt appears that the two brothers cultivated the land in their joint ownership
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Further to what has been stated, there remained no other [claims]
between the brothers except for debts (dup@n) incumbent on both of
them." [12] The aforementioned ‘Abd al-Qadir had borne the respon-
sibility for all their outstanding debts, except for that relating to the
dower (sadaq), [concerning which an agreement had already been
reached to the effect that]: Each of them would pay his own dower
[13] for his respective wife."* We have borne witness to this effect; let
Allah be [our] pledge [lit. agent] (wakil) to our words."”

All this transpired in the presence of the witnesses (shuhiid) whose
names are appended below.

On the basis of what has been established through the testimony
of the aforementioned witnesses [14] while they were in a state of
legal competence (fala ja’iza) in shar terms, as duly certified (thubai)
before the aforementioned judge, the latter endorsed (gjaza) this tes-
timony given on their responsibility [i.e., of both witnesses]; and [15]
had the undersigned witnesses testify to this effect and registered
their testimony. It was entered on the 13th day of Jumada ’l-Ula
1372, corresponding to January 29, 1952.

[16] Witness’s signature

Witnesses to the proceedings (shuhiid al-hal)
[17] Shaykh Sa‘id al-Shalabt

Mhammad Yunus Imshad

Hamad “Alt b. Rwes

[18] The matter being as indicated above
The Qadrt of Ajdabiya
[19] Muhammad al-Sanust al-Ghazzali [al-Khattabi]

with the understanding that they would share the expenses involved (in the pur-
chase of seeds and renting of equipment required for cultivation) on an equal basis.

% Such as for the equipment rented for cultivation.

" In other words, the dower is not to be paid out of the jointly owned family
estate, and is not incumbent on this property, but rather the private matter of each
of the brothers. It is plausible to interpret this as a shift away from a jointly owned
co-operative farm to a privately owned one in the context of the family’s disinte-
gration following the death of its head. See Introduction.

15 This religious formula also shows up in sentences pronounced by arbitrators
in the Judean Desert, and it can be interpreted as an attempt at extending the
sharta’s domain. Cf. Layish & Shmueli, 41.
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DocuMENT 5

Introduction

This is a marriage permit issued by a gadi. Its main interest resides
in the latter’s enlistment of the Qur’an and the Prophetic sunna for
the purpose of enhancing the solemnity of the marriage bond. It
therefore attests to the power exercized by the sharia over the legal-
ity of marriage in Libyan society.

On the other hand, alongside implementation of the skar? condi-
tions required for the validity of the marriage bond, e.g., the offer
and acceptance, the presence of witnesses, etc., one also notes a cer-
tain tolerance towards practices associated with customary law, such
as the deferred dower—here typically couched in rhyme, like a legal
maxim'—which has no basis in the shari‘a.

Text

[1] In the Shari‘a Court of the town of Ajdabiya, presided over
by the Qadt Shaykh Ahmad Muhammad al-Zintani. May Allah grant
him success! Amen.

[2] On the basis of information (%m, khabar)* presented to this
court to the effect that 20-year-old Raj‘a bint ‘Abd al-Hafiz from
Misurata, daughter of [3] Shwékha bint Sleman’ belonging to the

' On the function of legal maxims in Islamic law, see Schacht, Introduction, 39.

2 Cf. Davis, Archive, Shari‘a Court of Kufra, no. 29 of April 3, 1939 (%@’ %m
wa-khabar); no. 42 of May 13, 1939 (Um wa-khabar). Not to be mixed with “judicial
knowledge” (um qada’i). See Glossary, s.v. Um.

% Inclusion of the names of the parties’ mothers and the names of their lineages
and tribes is quite common in the North African Bedouin society. One technical
explanation is that the inclusion of these names is intended to ensure correct
identification of the parties in marriages to different women, such as in polygamous
marriages; cf. Mohsen (19) who quotes Peters, Proliferation (the reference to female
ancestors is explained in terms of patrilineal descent and polygamy); Davis, Archive,
Shari‘a Court of Kufra, p. 37 no. 70 of April 20, 1960. The inclusion of cognates
may also attest to their social standing in Bedouin socicty in North Africa; see
Obermeyer, 124, (“A man will add the name of his mother’s tribe to identify
himelf with the tribe and to symbolize tribal links, as an appendage to his own full
name”). In one case, the court ruled that the father should deliver his divorced
daughter’s dower to her mother, and that upon her remarriage the dower should
be divided equally between the mother and the father (Shari‘a Court of Kufra, no.
25 of July 4, 1933). Concerning kkal, maternal uncle, see Layish, Dworce, 64; Peters,
Family, 134-35, 137 (the mother’s brother’s daughter “is sweeter than milk”); Shari‘a
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[4] al-Tyar lineage (‘@ia) of the Tarhtina tribe (gabila), and residing
on the outskirts of Bishr, is free from shar7 impediments [to mar-
riage]* as well as from marital ties, and that her hand was requested
[5] by 30-year-old Salim b. Abt al-Qasim born in Ajdabiya to Sharifa
bint ‘Imran,” [6] and belonging to the al-Gaysa lineage of the Jawazi
tribe. [Salim is] a resident of Bishr and a farmer by profession. Shar7
permission was granted [7] by his Honour, the aforementioned Qadr,
to the aforementioned Raj‘a and Salim to enter into a marriage con-
tract (‘agd mikal), and by virtue of this permit, [8] the marriage
between them was concluded against payment of a dower (sadag)
consisting of a she-camel whose first tooth has just appeared,’® six fat
sheep, [9] a silver bracelet weighing 16 @giyyas, a silver earring weigh-
ing 14 agiyyas, [10] and a dress [to be delivered, regardless of the
stipulations below concerning the division of the dower], in the event
of grave mishaps to her household or her person (wa-baytuha wa-ma
lamma wa-ra’suha wa-ma damma), that is to say, if aversion (zuhad) on
the part of the husband [towards his wife] were to become evident
[and hence induce the husband to divorce his wife],” or in the event
of his death.® The prompt [dower]| (mu‘jal) [11] out of all these
items, includes the she-camel, the six sheep, the ring, and the bracelet.
The deferred [dower] (m«’ajal) includes the dress to be given her at
her husband’s convenience (‘ala °l-maysara).’ This is a valid contract

Court of Ajdabiya, p. 166 no. [289] of January 29, 1953, and p. 192 no. 327 of
March 24, 1953 (the wife left the conjugal dwelling due to non-payment of dower
and went to her khal’s home, and to her mother’s home, respectively); Obermeyer,
126f1. (the role of the mother’s brother, kkal, becomes a significant symbol for the
maintenance of the external kinship ties); cf. Oweidi, 107-8; Kressel, Descent, 94 n. 4
{“the maternal kin (tkhwan) are affectionate”}.

* See Glossary, s.v. mawani shariyya.

°> See fn. 3 above.

% This happens at the age of six. Personal communication to Muhammad Tatar
from Shaykh Miusa al-A‘sam in the Negev, March 3, 1999.

7 Zahida has become a customary technical term for divorce in the Libyan szill.
See Layish, Dworce, 9-10, 21; Glossary, s.v. zuhad. Cf. “the averse woman” (al-mar’a
al-kartha) in context of khul® divorce in the Mahdist state (Abu Salim, Mansharat al-
mahdiyya, 209, 307).

8 See Glossary, s.v. bayt.

% That is, when he has the means (but in any case not later than a divorce or
the husband’s eventual death, as stipulated in line 10 above). According to the
Malikt school, a stipulation to the effect that payment of the deferred dower is to
be delayed indefinitely until some unspecified time in the course of the marriage—
as 1n the present document—is null and void, and the entire amount of the dower
is accounted as prompt dower payable immediately. See Peters, Marriage, § 0.1.3.2.3.
For further details, see doc. 1, fns. 2526 above. The case under review reflects
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(‘aqd sahth) [12] and a shar7 marriage according to the Book of Allah
[the Qur’an| and His Messenger’s sunna (‘ala kitab allah wa-sunnat
rasilihi),'" entailing the shar? offer and acceptance (yab wa-qabal)"
between the wife’s proxy (wakil)'? [13]—one of her relatives—and
the husband’s proxy, in the presence of witnesses of good reputa-
tion (shuhiid ‘udal) and with the agreement of the parties.

Registered and ratified [14] on the 23rd day of Sha‘ban 1362 in
the HijrT calendar, corresponding to August 24, 1943 in the Christian
calendar.

[15] Wife’s proxy: one of her relatives: ‘Agila b. Khalt

Husband’s proxy: ‘Abd al-Rahman b. Ab1 al-Gasim

[16] Testimony (shahada) of:

Shaykh ‘Umar b. ‘Abd al-Jalil and al-Sharif b. Sa‘d al-Bisag

[17] Witnesses to the marriage contract (shuhiid al-‘aqd):

[18] Shaykh Faraj Hbyl

Salih b. Yasuf

Shaykh Mhammad Musa

and Abi Sig [?] Taysig [Taysir ?], Administrator of Ajdabiya

[19] The Clerk (katb)
Muhammad Ibn al-Hajj Ahmad al-Darist

The matter being as indicated above
The Qadr of Ajdabiya
[20] Ahmad Muhammad al-Zintani"”

the influence of local custom. Cf. Glossary, s.v. maysara; ‘ala ’l-maysara li-‘adat ahl al-
balad in Shari‘a Court of Ajdabiya, decision of January 22, 1944.

" The Qur’an and the Prophetic sunna resorted to here to lend a religious aura
to the proceedings are not required for the validity of the marriage. Cf. Davis,
Archwe, Shari‘a Court of Ajdabiya, p. 76 no. 76 of August 24, 1943). This prac-
tice has been also noted among the Bedouin of the Judaean desert, in the Negev,
and elsewhere. See Layish & Shmueli, 32-33 and the sources cited there in the
footnotes; Abu Hassan, 315.

" See Glossary, s.v. jjab wa-qabal.

2 See Glossary, s.v. wakala.

1% The document displays the stamp and signature of the Assistant to the Officer
for Civil Affairs of the British Military Administration in Ajdabiya; these are appar-
ently needed to provide legal ratification of the document. See Layish, Diworce, 411.
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DocuMmENT 6

Introduction

In this document, the shar7 clerk of the court, deputizing for the
Qadr grants a marriage permit and, while following to the letter the
niceties of religious law, brings to bear the sanction of the Qur’an
and the Prophetic sunna in order to lend a sacred character to the
marriage bond. He displays a certain flexibility with respect to the
deferred dower—here couched in the form of a rhymed legal maxim'—
though it is anchored explicitly in tribal customary law.

Text

[1] In the SharT‘a court of Ajdabiya, presided over by the shar7
clerk (katib) of the court, Muhammad al-Hajj Ahmad al-Darisi, acting
on the authorization (muwakkal)* of his Honour the Qadi [2] Shaykh
Ahmad Muhammad al-Zintani. May Allah grant him success! Amen.

On the basis of information (%m, khabar)® presented to this court
by the imam [3] and the two mukhtars of this locality, to the effect
that the virgin (bikr) called Fatma bint [4] Mhammad, daughter of
Rabha bint Yasuf,* born in Ajdabiya and [now] 18 years old, [5]
belonging to the al-Gadgad lineage of the Gbayli tribe,” and resi-
dent of Ajdabiya, [is] free from shar7 marriage impediments® [6] as
well as from marriage ties, and has been requested in marriage by
‘Abd al-Wahhab [7] b. Sa‘d, son of Khadija bint Mhammad,” born
in Ajdabiya and [now] 20 years old, [8] from the al-Gadgad lineage
of the Gbaylt tribe. [‘Abd al-Wahhab] is a resident of Ajdabiya, and
a farmer by profession. [9] A shar7 permission (idhn) has been granted
by the aforementioned shar7 clerk of the court for the conclusion of
a marriage contract (‘agd nikak) between [10] the aforementioned
‘Abd al-Wahhab and Fatma and, by virtue of this contract, the mar-

See doc. 5, fn. 1.

See Glossary, s.v. wakala.

See doc. 5, fn. 2; Glossary, s.v. Um.

See doc. 5, fn. 3 above.

See De Agostini, Cirendica, 4056 (el-Gadgad, el-Gabail).
See Glossary, s.v. mawan shariyya.

See doc. 5, fn. 3 above.
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riage between them was concluded on payment of a dower (sadaq)
[11] consisting of 10 fawa’y,® each valued at 1000 francs, that is,
two Egyptian pounds, [12] a silver bracelet weighing 14 @giyyas, an
outfit consisting of a silk robe [13] and a blouse, silver rods weigh-
ing 5 agiyyas, a dress, and bedclothes. [14] The prompt [mu‘ajal]
[dower] out of this entire amount comprises six fawd’y, a silver
bracelet, the aforementioned outfit, and the [13] silver rods, while
the deferred (mu’qjjal) [dower]” comprises [the following] two fawa’y,
[given] in the event of absence or shame (‘ala ghayb aw ‘apb)'’ as is

their custom (‘@datahum);'' two hawa’y [16] payable at the rate of one
a year, and the dress and bedclothes, transferable at the husband’s
convenience (‘ala ’l-maysara)’?® or in the event of grave mishaps to her
household or her person (wa-baytuha [17] wa-ma lamma wa-ra’suha wa-
ma damma).” The total value of the dower is 30 Egyptian pounds.

[18] [The contract has been] concluded by way of valid (sahih)
contract (‘agd) and sharT marriage on the Book of Allah [the Qur’an]
and the sunna of His Messenger'* by means of a shar7 offer and
acceptance® [19] between the wife’s proxy (wakil)'® and that of her
husband, in the presence of witnesses of good character (udil),"” and

8 See Glossary, s.v. haja.

9 See Glossary, s.v. sadaq m’qjal; sadaq mu‘ajal.

' For an explanation of this customary phrase sce doc. 1, fn. 26 above; Glossary,
s.v. ‘apb and ghayb.

"' This is a very clear indication that we are here dealing with a tribal custom-
ary norm. Cf. doc. 5, fn. 9; Davis, Archive, Shari‘a Court of Ajdabiya, p. 6 no. 6
of May 28, 1942; p. 22, no. 22 of September 2, 1942 {part of the deferred dower
is due “in accordance with the custom of the inhabitants of the village” (i-‘adat ahl
al-balad)}; p. 111, no. 111 of December 10, 1943; p. 135 no. 135 of February 27,
1944 {part of the deferred dower is due “in the event of death or abandonment
[i.c., absence of the husband] as is their custom” (‘ald mawt aw fawt ka-adatihim)}.

2 Cf. doc. 5, fn. 9; Glossary, s.v. maysara.

13 Cf. doc. 5, line 10, fn. 7; Glossary, s.v. bayt. In other words, part of the deferred
dower is paid in the event of divorce on grounds of the husband’s absence or the
wife’s adultery, part is paid on specified dates, and part at the husband’s conve-
nience in the course of the marriage. The entire amount of the deferred dower is
due, however, immediately in the eventuality of divorce or death, regardless of the
aforementioned stipulations.

" This is a clear instance of the imposition of Islamic religious norms; for fur-
ther details, see doc. 5, line 12, fn. 10.

P See Glossary, s.v. fjab wa-qabal.

' The wife, who has attained the age of puberty, is represented by her brother
as a proxy (see line 21 below) rather than by her marriage guardian (walt).

7 <Udul may well be professional witnesses or notaries (see Glossary). It is inter-
esting to note that one of the witnesses is a fagih.
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with the consent [20] of both parties. Entered and endorsed on
November 16, 1943 corresponding to the 18th day of Dha "1-Qa‘da,
1362.

[21] The wife’s proxy: her brother ‘Izz al-Din b. Mhammad al-
Gbaylt

The husband’s proxy: ‘Umar b. Shgéb

[22] The testimonies of Salim al-Gbaylt and Muftah Mhammad

[23] Witnesses to the marriage contract (shuhiid al-‘aqd):
[24] Mhammad Bey Abt Hadma
and the fagih al-Santst al-TTtlt

The shar7 clerk of the court (katib)

[25] Muhammad al-Haj; Ahmad al-Darist
authorized by his Honour the Qadi
[Shaykh Ahmad Muhammad al-Zintani]

[26] The matter being as indicated above
The Qadi of Ajdabiya
[27] Rafi® ‘Abd al-Rahman al-Qadi'®

'® Lines 2627 seem to have been added at a later stage, probably by mistake.
The Qadi mentioned in line 27 did not preside over the session of the case under
review (see facsimile). The document displays the stamp of the Assistant to the Civil
Affairs Officer of the British Military Administration in Ajdabiya. For further details,
see doc. 5, fn. 13.
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DocuMENT 7

Introduction

A married woman, deeply hurt by her husband’s second marriage,
demands that he exercise justice and impartiality in his personal rela-
tionships with both wives or, alternatively, that he grant her divorce
by khul* in return for the renunciation of her financial rights and of
her son’s maintenance. The couple are reconciled after the husband
undertakes to be more equitable in his dealings with both spouses,
and the wife, for her part, promises to obey her husband in the con-
jugal dwelling.

The Qadt formulates the wife’s demand in Qur’anic terms, and
confers shar7 validity on the conciliation agreement, while binding
the parties to observe it.

This is another instance of women whose position in tribal soci-
ety is weak and hence prefer to resort to the sharia court with the
expectation of securing rights under the sharia.' In the case under
review, the woman appeared in court alone without an agnate or
authorized representative (wakil).

The rate of polygamous marriages in Ajdabiya in 1966 was 7 per-
cent. In a few cases men were married to three or four wives simul-
taneously.”

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.’

[2] In the reign of His Highness King Idris I, Sovereign of the
United Kingdom of Libya.*

[3] SENTENCE (HUKM) RELATING TO THE CONCILIATION (MUSALAHA)
BETWEEN MHAMMAD SALIM AND HIS WIFE KAMLA KHALIFA
Entered in register no. 67, p. 42

' Cf. Layish, Legal Documents, 3; Davis, Libyan Politics, 223.

* Tbn Masa, 169; cf. al-Zuwayyi, al-Badiya, 243; Davis, Marriage, passim.
3 See doc. 1, n. 2.

* See doc. 1, . 3.
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[4] In the Shari‘a Court of Ajdabiya, presided over by his Honour
the Qadi, Shaykh Muhammad al-Sanasi al-Ghazzali al-Khattabi.
May Allah grant him success!

[5] The married couple, Kamla bint Khalifa b. Mhammad from
the Ba Salama lineage (‘@’i/a) of the Gharyan tribe (gabila), born in
the town of Gharyan,” and her husband Mhammad Salim [6] b.
Gharbi, aged 28, from the Ba Thweéba lineage of the Sa‘et® tribe
on the outskirts of al-Abyar, and now residing [7] with his wife in
Ajdabiya. On their appearance [in court], the wife made the fol-
lowing statement in her husband’s presence:

[8] This [man], my husband Mhammad Salim, recently wedded (fazaw-
wgja) another woman, and I began to feel uncomfortable [living] with
the other wife (darra) and with [9] the rest of his relatives. Indeed I
can no longer disguise my uneasiness. I therefore demand that [my
husband] either release me by Kl ( yakhlauni)” from him in return
for my renunciation of all my [financial] rights and of maintenance
for his 7 month-old son, our baby, ‘Abd Rabbihi, [10] or undertake
to attend to my welfare and act justly and equitably (ya@il)® [in his
dealings] with me and with his new wife.

When the husband was questioned, he replied: [11] “This [woman],
my wife Kamla [present here| always leaves [the conjugal dwelling]
without my instruction [that is, permission].” After a discussion, the
aforementioned husband Mhammad Salim undertook [12] to show
the aforementioned Kamla greater consideration, and to exercise jus-
tice and impartiality ( ya‘@i/) in his dealings with the two wives, the

> Cf. Evans-Pritchard, 147, 153.

® See De Agostini, Cirendica, 385fT.

7 On khul® divorce, see docs. 2227 below.

% The verb “dala in the meaning of equal and just treatment of the wives in a
polygamous marriage, that is, in matters relating to maintenance, including sepa-
rate conjugal dwelling for each wife, and the apportionment (gasm) of the husband’s
time among the wives, occurs in the Qur’an (4:3, 129). See al-Sawi, vol. 1, 405f;
Shalabt, 235ff; Linant de Bellefonds, Traité, vol. 2, 284—86; Peters, Marrage, § 0.1.3.3
and 0.1.3.4; Glossary, s.v. ‘adl. It is doubtful that the illiterate wife (her fingerprint
appears in line 17) used derivatives of ‘adala. It seems rather that the Qadt phrased
her contentions in Qur’anic terms. Obermeyer (108-9), in contrast, maintains that
“The Bedouins [in the Western Desert] are conscientious in practicing justice and
impartiality on the basis of the Qur’anic provisions . . . [and that] Conflict between
co-wives is lessened by the fact that a man will have separate tents, or rooms in
case of a house, for each wife.”
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first and the new one. [The wife, for her part] undertook [13] to
obey (ta‘a) her husband as she is required to do, and to avoid leaving
[the conjugal dwelling] except when he instructs [that is, permits]
her to do so.” On the basis of this [understanding], the couple, being
satisfied and at ease, were conciliated (istalaha) and gladly and con-
tentedly undertook to maintain a congenial relationship in their mar-

ital life. [14] This transpired in the presence of the undersigned

witnesses.'”

On the basis [of the agreement] reached by the couple [15] while
both were in a state of legal competence (hala ja’iza) in shar? terms,
as duly certified (#ubat) by the aforementioned Qadi, the latter
endorsed (@aza) this conciliation (musalaha) and obligated the parties
to carry out what they had pledged themselves to do [16] therein.
He explained to both of them the implications of their [commitments]
during the court session, and instructed that [the conciliation] be
registered.!’ It was entered on the 15th day of Dha ’1-Qa‘da 1371, cor-
responding to August 6, 1952.

[17] The wife’s fingerprint (basma) and the husband’s signature.

? See Glossary, s.v. {a‘. Under tribal customary law, if the woman receives con-
tradictory orders from husband and guardian, she usually obeys the guardian (see
Stewart, ‘Urf, 890).

" The Libyan szjill contains many instances of reconciliation between the spouses
after the husband undertakes “to act impartially towards her and the other wife
[i.e., not to discriminate between them] as is required under the shari’a,” (an _ya‘dila
baynaha wa-bayna darrattha kama huwa al-matlab shar‘an). See Davis, Archive, Shari‘a
Court of Ajdabiya, p. 328 no. 558 of June 2, 1954; p. 29 no. 56 of September 18,
1951; p. 312 no. 526 of April 9, 1954; p. 316 no. 534 of April 19, 1954. Among
the Awlad ‘Alf in the Western Desert, the older wife may object to a particular
choice of her husband on the grounds that the potential wife is hard to get along
with or that there is animosity between the wife’s family and that of her future
darra. Inequality between co-wives may result in divorce (see Mohsen, 85-86, 119,
113-14). Colucci has found that polygamy causes the disintegration of the family
and of the agnatic groups (see Colucci, Triba, 27). Cf. Marx, 139-40; Kennett,
102—4.

"' The fact that the spouses were conciliated in court (rather than out of court)
may indicate that the Qadi was instrumental in this process. In any case, once con-
ciliation has been reached the Qadi confers on it shar7 validity. On the Libyan
qadis’ tendency to solve marital disputes by means of mutual agreement between
the parties, see Layish, Diworce, 186-91.
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[18] Witnesses to the proceedings (shuhid al-hal)
[19] al-Sayyid ‘Abdallah Musa

Mhammad al-Talib al-Hammalt

Mhammad ‘Abd al-Salam'?

The matter being as indicated above
The Qadr of Ajdabiya
Muhammad al-Santsi al-Ghazzalt [al-Khattabi]

2 Since these witnesses appear quite often in court they would seem to be notaries.

See Glossary, s.v. ‘wudal.
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DocuMmenT 8

Introduction

A woman was having difficulty in securing payment of the remain-
der of her prompt dower, which was long overdue. She consequently
left the conjugal dwelling and refused to return to her husband until
he paid her the rest of the dower or, alternatively, granted her Ahulf
divorce. She also claimed from her husband payment of her main-
tenance for as long as he failed to meet either of these conditions.
The husband alleged that he was unable to fulfil the first condition,
and refused to accept the second.

In the event, the Qadt granted shar7 maintenance to the wife who
refused to obey her husband, although part of the prompt dower
had already been paid and the marriage had been consummated.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] During the reign of his Highness sayyid Muhammad Idris al-
Mahdr al-Santsi, Emir of Barqa [Cyrenaica].?

[3] SENTENCE (HUKM) RELATING TO THE PAYMENT OF MAINTENANCE
(MAFAQ4) TO KHADIJA BINT AHMAD ADAM AL-FAKHRI
BY HER HUSBAND YUNUS MARAJI®
Entered in register no. 311/5, p. 312/2

[4] In the Shari‘a Court of Ajdabiya, presided over by Shaykh
Muhammad al-Mabrak AbT Jaziya, Deputy in Charge of the Affairs
(al-g@’im bi-a‘mal) of his Honour the shar7 Qadi. May Allah the
Exalted grant him success!

Following a dispute (niza“) arising between the spouses [5] Yunus
b. Maraji¢ al-Fakhri and Khadija bint Ahmad Adam al-Fakhri, both
from the Abl ‘Awad tribe (gabila), in connection with their strained

' See doc. 1, . 2.
2 See doc. 1, fn. 3.
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marital relations and their respective rights pertaining thereto, [6]
the husband acknowledged his financial liability (dkimma)® towards his
aforementioned wife with respect to the amount of 10 pounds out
of her dower (sadaq) that he still owed her.* She, for her part, refused
to resume marital relations (mu‘@shara) with him unless he paid her
[this amount] or [alternatively] divorced her by taldg in which case
she would renounce [the 10 pounds he owed her].” And for as long
as [7] he failed to comply with either of these alternatives, she
demanded that he bear the cost of her maintenance (nafaga).®
Since [her husband] declared himself unable to pay on account
of his straitened circumstances (‘usr) and incapacity (‘gz) and refused
to repudiate her by means of Afu/* [in return for her waiving dower
due to her| and since, furthermore, the wife’s claim is justifiable
(sa’igh) from the shar? standpoint, [8] the aforementioned N2’ib
imposed on her husband the payment of maintenance to the amount
of 6 qurish every day until he paid the prompt (mu‘qjal) dower he owed
her, or [alternatively] until he agreed to divorce her by khul’ and
repudiate her.” [9] [The Na’ib] explained this to the husband and

* See Glossary, s.v. dhimma.

* This seems to refer to the prompt dower payable on conclusion of the mar-
riage or before its consummation, not the deferred dower payment of which had
been delayed until a specified date in the course of the marriage. For details, see
doc.1, fn. 25; Glossary, s.v. sadag mu‘ajal, sadaq mu’ajjal.

> On khul® divorce, see docs. 22-27 below. All the schools of law (except the
Hanafl) allow a woman to demand the dissolution of a marriage before (but not
after) its consummation, if the husband has failed to pay the dower. In the Malikt
school such a dissolution is considered irrevocable. If the husband lacks the means
for defraying the dower, the Qadi allows him a respite of three weeks followed, if
necessary, by an indefinite period of grace at his discretion before the marriage is
finally dissolved. See Linant de Bellefonds, Traité, vol. 2, 239—40; Layish, Duworce,
83; Glossary, s.v. khul'.

¢ Under the shwi‘a, non-payment of the prompt dower is a valid ground for leav-
ing the conjugal dwelling without prejudicing the wife’s right to maintenance pro-
vided the marriage has not been consummated. See Peters, Marriage, § 0.1.3.3.

7 Since part of the dower had already been paid, and the marriage had been
consummated (see line 6 above), the woman had no right to withhold her obedi-
ence (cf. Obermeyer, 107). The Qadr’s decision notwithstanding to grant her main-
tenance may be due to the fact that no formal step to declare her recalcitrant had
been initiated by the husband. In a similar case, the wife agreed to obey her hus-
band in the conjugal dwelling after the latter paid her the residue of the dower
(see Davis, Archiwe, Shari‘a Court of Ajdabiya, p. 166 no. [289] of January 29,
1953). In the case under review, it seems that the imposition of maintenance on
the husband was intended to exert pressure on him to pay the dower or to divorce
the woman of his own free will. In order to ensure payment of the dower, a guar-
antor could be appointed at the time of the marriage (see Linant de Bellefonds,
vol. 2, Traité, 240-1).
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had the undersigned persons testify to this effect. He [then] instructed
that the sentence be entered on the 19th day of Dha ’I-Qa‘da in

the year 1371, corresponding to August 21, 1951.

[10] Witnesses to the proceedings (shuhiid al-hal)

[11] Court Usher (mubashir) of his Honour [the N2’ib]
[12] ‘Imran Mansar al-Marght

Court Usher (mubashur)

Mhammad ‘Abd al-Salam?®

The matter being as indicated above
[13] Muhammad al-Mabruk AbT1 Jaziya,
The SharT Na’ib

in Charge of the Qadi’s Affairs

% Mhammad ‘Abd al-Salam appears quite often as a court witness and may there-
fore be a notary. See Glossary, s.v. udal; Name Index of Qadis, Na’ibs and Other

Judicial Clerks.
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DocumenT 9

Introduction!

Dar ‘adl is a legal procedure resorted to by the sharia court for han-
dling marital disputes. The ‘dl’s function is to observe closely the
behaviour of the couple committed to his charge and protection for
a spectfied period, and to provide the court with the necessary infor-
mation on the nature of the dispute and the party responsible for
it, thus assisting the gad? in reaching an appropriate solution.

Al-JawharT observed the institution of dar ‘ad/ among the Bedouin
of the Western Desert. In the case of a dispute between the couples,
where it is impossible to decide who is to blame, the ‘ad/ is appointed
to adjudicate between the couples (al-hukm baynahuma). To this end,
the couples’s “tent is moved (nag!/ bayl) and set up next to the that
of a virtuous person who will observe them closely in order to be
a witness in their regard. His sole testimony is taken into account
[for any decision] (wa-inzalihim ma‘a bayt aw ng ragul tayyib muttali‘an
‘ala kull ma yahsul baynahuma wa-yakin shahidan ‘alayhima wa-shahadatuhu
hiya allati ya‘mal bih@).”* Obermeyer has also observed the applica-
tion of dar ‘adl in cases of ill-treatment of the wife by her husband.
He maintains that the rationale for this procedure is to enable the
‘adl to dissuade the husband against such behaviour, or to provide
the wife with witnesses to support her petition for divorce should
the husband continue to ill-treat her.’

! Unless otherwise indicated, the introduction to this document is based on Layish,
Dar “Adl, 198, 201-9.

2 Al-Jawhari, 201.

> Obermeyer, 108. Cf. Fierro, Dos Arbitros; idem, Women. The same institution,
albeit with minor variations, has been reported among the Bedouin in Jordan. In
the case of a dispute between the spouses they should move in a Bedouin “tent of
hair” (bayt al-shar) constructed specially for them near (qurba, ‘inda) or under the
protection (juwar) of an arbitrator (hakam) agreed upon by the parties “so that he
can observe their marital behaviour and act as conciliator” (li-yakana mushrifan ‘ala-
tasanufat al-zawjayn wa-li-yagama bi-islak dhat al-bayn). He will inspect the parties at
different times, day and night. The arbitrator and his wife are informed about the
situation by the husband and the rebellious wife, respectively. To qualify for the
task, the man must be of age (baligh), sane (‘aqil), trustworthy (amin), etc. He acts
as an arbitrator (hakam) in the spirit of the Qur’anic verse pertaining to arbitration
(4:35). If the arbitrator fails to reconcile the parties, he will dissolve the marriage
by means of repudiation ({aldg), and his ruling is irrevocable. This customary insti-
tution survived in Jordan until the early 1970s before it began to decline. See al-
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The institution of dar ‘ad/ lies in the ill-defined zone between cus-
tom and shari‘a or, more precisely, it is a tribal institution which
became incorporated, in the process of judicial practice, in a synthe-
sis with shar7 elements. The mechanism of a protection-granting per-
son of social standing, originally a tribal arbitrator handling disputes
between the spouses, is harnessed by the sharia court; the arbitrator
is replaced by the ‘adl, a professional witness, a notary, who now
acts as an agent of the ¢ad7, and no longer on his own initiative.

The sharT gadi makes a decisive contribution to this synthesis in
his efforts to bring tribal society within the orbit of normative Islam.
The term ‘dl has a normative Islamic connotation: the informant
reporting to the court is essentially an eye witness and is therefore
expected, like a professional witness attached to the court, to pos-
sess Integrity.

This document relates to a protracted dispute between a husband
and his wife that required their frequent recourse to the law court
even after conciliation. The wife complained that the husband’s atti-
tude towards her had deteriorated for no adequate shar? reason,
while the husband accused his wife of refusing to have sexual rela-
tions with him.

In order to find a way out of their problem, the couple agreed
to take up living quarters under the protection of a fagih, who would
closely observe their marital relations (dar ‘adl), and then report to
the court on his findings.

One striking feature of the present document lies in the fact that
the Qadr here confers on the agreement reached the validity and
binding power of a shar7 sentence despite the fact that, strictly speak-
ing, the solution it enjoins on the couple falls within the no-man’s
land between shari‘a and custom. There is, moreover, an explicit
hadith to the effect that a person catching another intruding on the
privacy of his home is entitled to pull out the intruder’s eye with
impunity.*

‘Abbadi, al-Jara’im, 83. Cf. al-Qusts, 57-58. On the ancient jiwar in the sense of
protection accorded by Bedouin to strangers, see Pellat, Ar, 79.

* See Wensinck, vol. 1, 3851 (“... fa-faga’ta ‘aynahu ma kana ‘alayka min junalin”).
On Islamic notion of privacy in the Qur’an, see 2:189, 24:27. On privacy in early
Islamic thought, see Alshech.
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Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peacel®

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him!®

[3] SENTENCE [RESOLVING A DISPUTE BETWEEN] ‘ABDALLAH ‘ALT

RAJAB AND HAWWA’ ‘ABD AL-KARIM [BY INSTRUCTING THEM TO

RESIDE NEAR] THE “HOUSE OF A VIRTUOUS PERSON’ (DAR 4DL)
Entered in register no. 6/181, p. 120

[4] In the Shari‘a Court of Ajdabiya, presided over by the Qadi
Shaykh Muhammmad al-Santst al-Ghazzali al-Khattabt. May Allah
prosper him! Amen.

[5] The couple ‘Abdallah b. ‘Ali b. Rajab from the Sdédr lineage
(‘@ila) of the Zwayya’ tribe (qabila), born in the al-Kufra oasis, [6]
now 30 years of age, and Hawwa’ bint ‘Abd al-Kartm b. Sa‘ad from
the aforementioned lincage and tribe, born in the al-Kufra oasis, [7]
now 20 years old; both live in Ajdabiya and have been identified
(ma‘rafan) by person and name.? The aforementioned wife Hawwa’
stated:

[8] ‘Abdallah present here wedded (tazawwajan?) me by means of a
sharT marriage contract (‘agd), registered in this court a year and two
months ago, and consummated the marriage (dakhala b7) at the con-
clusion of the contract against payment to me of part of a specified
dower (sadaq ma‘lam).” [9] However, our marital relations (mu‘asharat al-
azwadj) have not been harmonious, and our incompatibility made it
necessary for us to resort to [10] this law court. On January 28, 1953
we went through a conciliation (istalahna) (file no. 4/288), but he per-

> See doc. 1, fn. 2.

b See doc. 1, fn. 3.

7 In fact, the Sdedr is a branch rather than a linecage of the Zwayya tribe. See
De Agostini, Cirendica, 4071%.

8 See Glossary, s.v. a9

? The rest of the specified dower was deferred by agreement to some later stage
in the course of the marriage; see doc. 1, fns. 25-26 above; Glossary, s.v. sadag
mu‘qyjal, m’ajal and musamma. The connection (‘ald) made here between consum-
mation of the marriage and payment of the dower seems to be a remnant of the
customary concept of marriage in which the wife is not a party to the marriage
contract; cf. Linant de Bellefonds, vol. 2, Traité, 200—1, 233.
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sisted in his misconduct towards me, and quarreled with me on no
justifiable [11] grounds recognized by the shari‘a.

Her husband, the aforementioned ‘Abdallah, endorsed everything she
said concerning the marriage, the dower, and their marital intimacy,
but denied having ill-treated her, [12] and held her responsible for
the deterioration in their relations, adding: “She did not have sex-
ual relations with me as required between spouses by the shari‘a.”'’
[13] After a discussion relating to the matrimonial rights of the mar-
ried couple and appurtenances relating to dower (lawab:‘), the upshot
was that the parties agreed on dwelling (sukna) [14] under the pro-
tection (juwan'' of a certain individual called the fagih'> Bu Bakr b.
‘Atiga al-Gbayli, in order that [his house]| should become dar ‘adl,
that 1s, the house of a virtuous person [appointed] to testify [to the
court] concerning their [the couple’s] conduct on the basis of his
personal observation. The couple agreed [15] to this [arrangement]
serenely and with good grace. All this transpired in the presence of
the witnesses (shuhid) mentioned below.

On the basis of the agreement reached by the spouses [16] while
they were both in a state of legal competence (hala ja’iza) in sharT
terms as duly certified (#hubif) by the aforementioned judge (hakim),
the latter ruled that the aforementioned spouses, ‘Abdallah and
Hawwa’, [17] should reside in the vicinity (faraf) of the fagih Abu
Bakr b. ‘Atiga al-Gbayli, in order that [his house should serve as]
dar ‘adl in their regard, in accordance with the agreement reached
between the two of them. [The judge] explained this to them at the
court session.

[18] [Issued as a] shar7 sentence. The judge signed and endorsed
it, and had the undersigned [witnesses] testify to this effect. This

10 Cohabitation, when no shar7 inhibition exists, pertains to the wife’s duty of
obedience towards her husband. According to the shari‘a, cohabitation is the rawson
d’étre of marriage, and all the schools excepting the Hanafi claim that the wife’s
refusal to have intercourse with her husband deprives her of her right to mainte-
nance even when she does not leave the conjugal dwelling. See Linant de Bellefonds,
Traité, vol. 2, 289-90; Anderson, Afiica, Glossary, s.v. ta‘a; Peters, Mariage, § 0.1,
0.1.3.4; Glossary, s.v. wstimia“.

" “Protection” rather than “neighbourhood.” For details, see Layish, Dar ‘Adl,
206-8 and the references mentioned in the footnotes.

2 Fagih—in the popular, rather than orthodox, sense of the term. Cf. Layish,
Dar ‘Adl, 204 (the ‘adl 1s well acquainted with saint worship), 209; Obermeyer, 108
(“holy man”); Hart, The Ait ‘Atta, 91. Cf. a dialect-form of fagih in the Sudan, faki,

used of a religious teacher propagating Islam (Holt, 18).
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transpired on the 19th day of Jumada al-Thant 1372, [19] corre-
sponding to March 5, 1933.
Husband’s signature Wife’s fingerprint'

[20] Witnesses to the proceedings (shuhiid al-hal)
[21] Bu Bakr ‘Abd al-Kartm

Mhammad ‘Abd al-Salam

Mhammad al-Talib al-Hammali'*

The matter being as indicated above
The Qadt of Ajdabiya
Muhammad al-Sanasi al-Ghazzalt [al-Khattabi]

% The husband’s signature and the wife’s fingerprint do not appear on the Arabic

text.
' Intended here are professional witnesses, notaries. See Tyan, “dl, 209-10;

Glossary, s.v. ‘udil; Name Index of Qadis, Na’ibs and Other Judicial Clerks.
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DocumenT 10

Introduction

Following a dispute between a married couple, the wife left the con-
jugal dwelling and adamantly refused to return to it despite all induce-
ments. The Qadi declared the wife recalcitrant and denied her the
right to maintenance until such time as she resumed obedience to
her husband. Apparently, this sanction, combined with the husband’s
refusal to grant her a divorce, had the desired effect, and she returned
to the conjugal dwelling. The conciliation agreement between the
spouses was meant to regulate financial arrangements in the case of
an eventual divorce, according to the relative responsibility incurred
by the respective parties vis-a-vis the dissolution of the marriage bond.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family, and Companions, and
grant them peace!'

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya, and Emir of Barqa [Cyrenaica]. May
Allah the Exalted preserve him!?

[3] SENTENCE (HUKM) RELATING TO THE CHARGE OF RECALCITRANCE
(MUSHUZ) BROUGHT AGAINST RGAYYA BINT ‘ABDALLAH BU BAKR
Entered in register no. 478, pp. 319, 324

[4] At the Shari‘a Court of Ajdabiya, presided over by the Qadi
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
preserve him! Amen.

[5] Following a dispute between the married couple al-ITtarT b.
AbT Bakr b. Ya‘qub, and Rgayya bint ‘Abdallah Abi Bakr, both
from the Zwayya® tribe (qabila), identified (ma%iafan)* [6] by their per-
sons and names, in the presence of their two children, Sa‘tida and

' See doc. 1, fn. 2.

2 See doc. 1, fn. 3.

3 See De Agostini, Cirendica, 338, 407fI. (cz-Zuéia).
* See Glossary, s.v. ta%if-
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Salih. Following an argument that arose between them, the wife
refused to obey her husband’s shar7 instructions, and persisted in her
recalcitrance (nushiiz), refusing to return [7] to her husband’s conju-
gal dwelling and to obey him,” despite the advice given her [to this
effect].® The husband refused to divorce her, [insisting instead] on
her submission.

On the basis of what had been agreed upon by the two parties,
[8] while both were in a state of legal competence (hala ja’iza) in
shar7 terms, as duly certified (thubut) by the aforementioned judge
(hakim), the latter declared the aforementioned Rgayya bint ‘Abdallah
recalcitrant [for her insubordination to her husband] until she resumed
her obedience (t@‘a) to her husband [9] the aforementioned al-FitarT,
and ruled that she forfeited her right to maintenance (rngfaga) until
such time as she resumed obedience to her husband’s shar7 instruc-
tions. [The judge] explained his ruling to the parties at the [court]
session.”

[Issued as a] shar7 sentence. [The judge] signed the verdict, [10]
had the undersigned witnesses testify to this effect and instructed that
it [the sentence]| be recorded.

Entered on the 6th day of Dhu °I-Hijja 1373, corresponding to
August 5, 1954.

The signatures are in the protocol (dabf).

Fingerprints of al-FittrT and Rgayya

[11] Witnesses to the proceedings (shuhiad al-hal)
[12] ‘Tmran ‘Isa

> A wife declared recalcitrant (nashiza) by court is deprived of her right to main-
tenance from her husband (Peters, Marrage, § 0.1.3.3; Anderson, Africa, 371, 376).
Court decisions to this effect seem to be common practice. In most cases the wife
persists in her disobedience and even requests repudiation. See, e.g., Davis, Archive,
Shari‘a Court of Ajdabiya, p. 5 no. 10 of July 28, 1951; p. 7 no. 13 of July 30,
1951; p. 18 no. 36 of August 22, 1951; p. 356 no. 609 of August 5, 1954; Supreme
Shari‘a Court, D’Emilia, 29. Cf. Abta Salim, Mansharat al-mahdiyya, 307 {the hus-
band divorced the recalcitrant and averse (karha) wife in return for the dower}.

% Attempts to reconcile the parties are quite often futile since the wife’s duty to
obey her husband is subject to her father’s authority (see Mohsen, 98-99, 102-7).
In the present case, the wife appears in court alone, not represented by an agnate
or by a proxy (wakil).

7 In one case, the wife’s father appealed against a verdict of recalcitrance to the
police officer of the Kufra district. See doc. 70 below.
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Mhammad ‘Abd al-Salam
Mhammad {al-Talib} al-Hammali®

The matter being as indicated above
The Qadr of Ajdabiya
[13] Husayn Muhammad al-Ahlaft

[14] On August 1, 1957, Rgayya bint ‘Abdallah [15] Sa‘id appeared
in court, accompanied by her husband al-FitarT Ba Bakr, and stated
that she would return to her husband’s home.’ Afterwards, her hus-
band stated:

[In the case of an eventual divorce] I hereby renounce in her favour
the entire [prompt] dower (sadaq) [already transferred to her] previ-
ously due to me from her' [16] with the exception of 14 pounds [out
of this sum], which were his [mine], owed to him [me] by her (lahu
bi-dlimmatiha). In the event that the guilt (khata’) [for the dissolution of
the marriage] is imputable to her, she will be required to pay him
[me] these 14 pounds; but if [the guilt] should be his [mine], [17] he
[I] will have no claim against her [concerning the remainder of the
dower] under any circumstances.'!

% Intended here are professional witnesses, notaries. See Name Index of Qadis,
N@’ibs and Other Judical Clerks; Tyan, Adl, 209-10; Glossary, s.v. wudal.

? When the wife resumes her obedience to her husband in the conjugal dwelling,
the Qadt cancels the ruling of recalcitrance and the wife regains her entitlement
to maintenance. See, e.g., Davis, Archive, Shari‘a Court of Ajdabiya, p. 26 no. 50
of September 4, 1951. Cf. D’Emilia, 29-30, 40; Bousquet, Coutumes, 69—70.

1 The reference is to khul* divorce on the wife’s initiative, whereby the wife nor-
mally returns the prompt dower to the husband divorcing her. See docs. 22ff. below.

" Tt seems that the wife was not impressed by the economic sanction (depriva-
tion of her right to maintenance), presumably because she moved to her father’s
or some other agnate’s home. Once the court failed in its effort to reconcile the
spouses, these resorted to tribal mediation. Three years elapsed before they resorted
once again to the Shari‘a Court, this time with a view to conferring a shar7 sanc-
tion on a tribal conciliation on the following terms: The wife undertook to resume
her obedience to her husband in the conjugal dwelling; in the event of a further
deterioration of the marital relations the marriage bond would be dissolved, and
each party would bear the financial burden of the divorce in accordance with his
or her respective responsibility in the affair.
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DocuMmenT 11

Introduction

A woman left her husband’s conjugal dwelling on account of his bad
treatment of her, and went to live with her brother. The husband
urged her to return to him and, through her brother’s mediation,
she agreed to do so on condition that he (i.e., the husband) bought
her a gold bracelet, agreed to refrain from drinking wine and to
stop ill-treating her. The husband accepted all these conditions. He
gave her a certain date palm, as a pledge of security, until such time
as he would be able to purchase the gold bracelet for her. He
repented of his misdemeanours and promised to refrain therefrom.

The Qadi was instrumental in bringing about the man’s repen-
tance, and imparted to the conciliation between the spouses the valid-
ity of a shar? sentence legally binding on the husband.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord [Muhammad], his family and Companions, and
grant them peace.’

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him!?

[3] CONCILIATION (MUSALAHA) BETWEEN AHMAD B. ‘AWAD FANNUSH
AND HIS WIFE RABHA BINT YUNUS FANNUSH
Entered in register no. 6/138, p. 85

[4] In the Shari‘a Court of Ajdabiya, presided over by the Qadt
Shaykh Muhammad al-Sanasi al-Ghazzalt al-Khattabt. May Allah
grant him success! Amen.

[5] Ahmad b. ‘Awad b. Ahmad Fannush, aged 30, and his brother-
in-law,” Hajj* Jabir b. Yanus b. Mhammad Fanntsh were both born

' See doc. 1, fn. 2.

2 See doc. 1, fn. 3.

% It is standard procedure in an agnatic society for a woman to be represented
by a brother in her negotations with her husband.

* See Glossary, s.v. haj. This title is another clear manifestation of the impact
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[6] in Jala but reside in Ajdabiya, and belong to the Rweélat lineage
(‘@ila) of the Majabra® tribe (gabila); they have been identified (ma‘ifan)®
by person and name. The aforementioned Ahmad b. ‘Awad made
the following [7] statement:

I am wedded by shar7 marriage contract (‘agd) to Rabha bint Yunus,
sister of Hajj Jabir present here. The marriage contract was recorded
at the Shari‘a Court of Jalu [8] 13 years ago, and I consummated
the marriage at the conclusion of the marriage contract against pay-
ment of a specified dower (sadaq ma‘lam),” part of which I transferred
to her. A daughter called Gubal, now 5 years old, was born to me
of my union with her.[9] One month and a half ago, [my wife] left
my home and went to live with her brother. [10] When I demanded
her to return [to the conjugal dwelling], she made [her return] con-
ditional on my buying her a golden bracelet weighing 6 agiyyas. 1
accepted [11] this condition, but am unable to purchase it at the pre-
sent time. [Instead] I have given her a [specific] date palm well-known
to both of us located south of Jami® [12] al-Fanntsh, which is hers
by way of security (rahn),’ [and] which I shall not dispose of in any
way until I purchase the aforementioned gold bracelet for her.'® [13]
She agreed [to my offer].

His brother-in-law, the aforementioned Hajj Jabir, corroborated all
that was said in relation to the marriage of his sister Rabha, their
matrimonial relations, [14] the dower, the daughter, and of the wife’s
return [to her husband’s conjugal dwelling] conditional on the afore-
mentioned date palm. He also added: “My sister Rabha requests
from him [135] another condition, namely that he refrain from wine
drinking (shurb al-khamn'' and reprehensible deeds.” I [i.e., the Qadi]

of Islam on Libyan Bedouin. Cf. Peters, Paucity, 214; Marx, 190; Kressel, Ascendancy,
167; Ginat, 83.

> See De Agostini, Cirendica, 336fT.

® The reference is to the shar7 procedure of identification through witnesses (see
Glossary, s.v. taif).

7 See Glossary, s.v. sadaq musamma.

% The construction of mosques is another manifestation of the impact of nor-
mative Islam on tribal society. Cf. Evans-Pritchard, 70ff.

9 See Ibn ‘Asim, al-Asimiyya, 36, line 230fF.

" In a way, the delay in the purchase of gold bracelet may be regarded as a
loan and the date palm as a pledge to ensure the return of the debt (see Schacht,
Introduction, 1381f.). Within this context, the wife’s entitlement to the usufruct of the
date palm is tantamount to taking usury (rba) (see Schacht, Introduction, 79). The
Qadi, however, did not address this aspect of the transaction.

""" Drinking wine is forbidden in the Qur’an (5:90); it entails a punishment of 80
lashes (Peters, Criminal Law, § 0.1.2.5).



54 PERSONAL STATUS AND SUCCESSION

then questioned' the aforementioned Ahmad ‘Awad [16] concern-
ing the demands that his wife had made on him through her brother
Hajj Jabir. On this point he said:

I have repented ({@’1h) to Allah the Exalted;'® T shall never [17] drink
wine again or ill-treat her. I request Allah to grant me success and to
guide me along the right path.

[18] This occurred in the presence of the undersigned witnesses.

On the basis of the agreement reached [19] between the two par-
ties, while both were in a state of legal competence (kala ja’iza) in
shar7 terms, as duly certified (thubut) by the aforementioned judge
(hakim), [20] the latter endorsed (gjdaza) their conciliation (sulk), bound
the husband to fulfill his commitments, explained the matter to him
during the court session, [21] and passed a valid (sahth) shar7 sentence
(hukm). [The judge] signed and endorsed it, and made it binding.
[22] He had the undersigned witnesses testify thereto, and instructed
that it be recorded. The sentence was entered on the 6th day of
Rab1® al-Thani 1372, [23] corresponding to December 23, 1952.

The signatures of the husband and of the aforementioned wife’s
brother.

[24] Witnesses to the proceedings (shuhuad al-hal)
[25] Mhammad ‘Abd al-Salam'"

Hamad Fannush

The shar? Na’ib

Muhammad al-Talib al-Hammali'®

The matter being as indicated above
The Qadr of Ajdabiya
[26] [Muhammad] al-Sanust al-Ghazzali [al-Kkattabi]

2 The Qadr’s intervention in this matter does not derive from his judicial author-
ity, but rather from his capacity as guardian of public morals (muktasib). Cf. Layish,
The Qadt’s Role, 93.

1% On repentance within the context of Qur’anic punishments (fudid), see Schacht,
Introduction, 176; Peters, Criminal Law, § 0.1.2.6. See Glossary, s.v. tawba.

" This is a professional witness. See Glossary, s.v. ‘adl.

1 This person seems to act in two capacities: as a court usher and notary. See
Tyan, Adl, 209-10; Glossary, s.v. ‘adl; Name Index of Qadis, Na’ibs and Other
Judicial Clerks.
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DocuMmeNT 12

Introduction

Once the wife’s adultery was established on the husband’s initiative,
the Qadi deemed the dissolution of the marriage unavoidable due
to the disgrace caused (though this implicates the wife’s, rather than
the husband’s, agnates). The wife was denied all her financial claims
wis-a-vis her husband on account of her deviant behaviour.

The husband divorced the woman by a triple repudiation, and
the Qadi took care to clarify to the couple the legal consequences
of this divorce in the light of the shari‘a.

Text

[1] In the Shari‘a Court of Kufra, presided over by the Qadt
Shaykh Muhammad Salih al-Bakri. May Allah the Exalted grant
him success!

[2] A man called ‘Abd al-Rahman b. Hasan al-Masraba from the
Abt Zahwa lineage (‘@’ila)' of the Zwayya tribe (qabila) appeared [in
court] [3] and stated that he was wedded to a woman called Salima
bint Ghéth Bu Gandil of the Lajha lineage of the Zwayya tribe, [4]
and that she was adulterous and depraved (‘@hir ghayr madbiita).* All
of the husband’s allegations [against his wife] were established, and
this [i.e., the aforementioned adultery] was the gist of his allegations.

[5] In order to conceal (sitran -) [the disgrace], the Qadi ruled
against [the woman] to the effect that she should be divorced and

denied all [financial] claims (hagg) [in her husband’s regard], since her
immoral behaviour ( fasad) had been established.” [6] The husband,

! The lineage belongs to the branch of Sdedi. See De Agostini, Cirendica, 407-8.

? The reference seems to be to the Prophetic kadith: “al-walad l7l-firash wa-l7l-ahir
al-hajr” (the child belongs to conjugal bed and the adulterer is liable to stoning);
see Wensinck, vol. V, 1091, line 51. Cf. Appeals, File 48/88 in Abu Ghush, 199
which cites this fadith in the context of denial of paternity. The phrase reflects a
value judgment on the Qadi’s part. Under tribal customay law, adultery is an
offence against the %d, honour, of the woman’s guardian. In a number of places
an adulterous woman is in real danger of being killed by her agnates (Stewart, ‘Uz,
890). On confession of adultery by the wife as a device to obtain divorce in order
to be able to marry her lover, see Anderson, Africa, 168.

* Under the shari‘a, adultery (zina) entails a punishment of lapidation provided
the culprit is mufsan, that is, has experienced sexual relations within wedlock prior



56 PERSONAL STATUS AND SUCCESSION

the aforementioned ‘Abd al-Rahman, divorced her by triple repu-
diation (fallaqaha bi’l-thalatha) uttered in one single statement, and she
thus became divorced from him by a [major] irrevocable divorce
(mabtuta) [7] and legally not permitted to him [in marriage] unless she
first contracted marriage with another man.* No legal claims, demands,
financial liabilities pertaining to [8] marital rights (hugiq zawjiyya)
remained between them. The spouses were divorced (iffaraga) on the
22nd day of Dha-1-Hijja 1360, [corresponding to] January 10, 1942.

to the crime (Peters, Crimnal Law, § 0.1.2.3; Glossary, s.v. zina). The Qadi does
not apply the shar7 criminal law in the case under review, presumably because the
subject matter is, properly speaking, outside his legal jurisdiction. However, he dis-
plays a normative (and pragmatic) attitude towards the wife’s deportment by rul-
ing that the matter is grave enough (fasad) to require dissolution of the marital
bond by repudiation and to deny the wife any kind of financial claim. His nor-
mative attitude is analogous to that of the muhitasib; cf. doc. 14 fn. 5 below; Layish,
The Qadt’s Role, 93. On the grave consequences of adultery under tribal customary
law, see Kressel, Descent, 166 n. 12, 175, 190; Ginat, 96.

* On triple repudiation and its legal consequences, see Layish, Divorce, 99-100
(and the references mentioned in fn. 1), 106-9; Peters, Marage, § 0.1.5.1.6. See
also Glossary, s.v. falag bi’l-thalath. Under tribal customary law, in case of divorce
on grounds of the wife’s adultery, her father is required to return to the husband
the dower and all the expenses of the marriage ceremony incurred by him, as well
as the gifts the husband presented during the engagement period. See Mohsen, 111.
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DocuMmenT 13

Introduction

In the course of a dispute arising between a husband and his wife,
apparently in connexion with the payment of deferred dower, the
man claimed to have divorced the latter on the date when the
deferred dower was due, thus implying that the dower had been
paid at the termination of the marriage. The alleged claim of the
divorce was probably also intended to release the husband from the
obligation of paying the arrears maintenance due to his wife since
the beginning of the dispute. The wife on her part denied her hus-
band’s allegations pertaining to the dower and the divorce. The hus-
band failed to prove his allegations and consequently proceeded to
divorce his wife in the presence of the Na’ib.

The Na’ib ruled that the wife was divorced by a single repudia-
tion (thus ignoring the alleged first divorce), and that she was entitled
to receive (1) the deferred dower, payment of which had become
overdue in the course of the marriage, (i) the arrears maintenance
due to her for the entire period of the marriage until the day of her
divorce in court, and (iii) the maintenance due to her for the dura-
tion of the waiting period after the divorce became effective. He
then instructed the wife to strictly observe her waiting period as pre-
scribed by the shari‘a.

Text

[1] In the name of Allah, the Compassionate, the Merciful. May
Allah bless our Lord Muhammad, his family and his Companions,
and grant them peace!'

In the reign of his Highness sayyid Muhammad Idris al-Mahdrt al-
Santsi, Emir of Barqa [Cyrenaica].?

[2] SENTENCE CONCERNING THE DIVORCE (7ALAQ)
OF RAJ‘A BINT AHMAD FAKRUN AL-ZWAYYI BY
‘ABD RABBIHI B. ‘ABD RABBIHI ABI ZAYN
Entered in register no. 315, p. 5/315

' See doc. 1, . 2.
2 See doc. 1, fn. 3.
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[3] In the Shari‘a Court of Ajdabiya, presided over by Shaykh
Muhammad al-Mabrik Abi Jaziya, Deputy in Charge of the Affairs
(al-g@’tm bi-a‘mal) of his Honour the shar? Qadi. May Allah the
Exalted grant him success!

[4] A dispute (niza“) arose between the spouses ‘Abd Rabbihi b.
‘Abd Rabbihi b. ‘Abd Rabbihi b. Abi Zayd of the al-Gséri lineage
(‘@ila), and Raj‘a bint Ahmad Fakrtin of the AbT Shawg lineage, [5]
both belonging to the al-Sdéd1 [branch] of the Zwayya tribe (qabila).’
After [the court] heard the testimonies (aqwal) of both parties, it
became clear that the husband owed the wife—and he acknowl-
edged his liability (dhimma)—three [6] hawa’y* and clothing (kiswa)
for her, this being the deferred (mu’ajal) dower, owing to her over
a period of ten years [since the conclusion of the marriage contract,
and apparently still overdue] because he [i.e., the husband alleged
that he] had divorced her (mutalliguha)® since that date.® [ The wife],
however, denied this and claimed [7] that she was still under his
matrimonial authority (%sma)’ [i.e., married to him] until the day of
her appearance [in court].

Since the man failed to establish by means of witnesses (bayyina)
that he had paid her the deferred dower [8] and that the divorce
had transpired on the date [alleged by him], it has been established
in a shar7 manner to the satisfaction of his Honour, the aforemen-
tioned Na’ib, that the marriage bond (zawjiyya) is still in force at the
present date, and that the wife’s deferred dower, [9] comprising three
hawa’y and clothing, are still owing to her, and that the man divorced
his wife only now [i.e., on the date of the court session].

3
4

See De Agostini, Cirendica, 408.
See Glossary, s.v. haja.
The active participle here refers to a past event.
At issue here is the deferred dower, payment of which was delayed for ten
years of married life. Beyond that, the chronology of events referred to in this doc-
ument is not entirely clear. One plausible interpretation is that the expression “since
that date” refers to the day on which payment of the deferred dower was due.
According to this version, the husband claimed that on that date he had already
divorced his wife, thus implying that the deferred dower had in eflect been paid
at the termination of the marriage. According to the Maliki school, a stipulation
in the marriage contract to the effect that dower may be delayed beyond the con-
summation of the marriage, is null and void. Nevertheless, it is common practice
to delay part of the dower to some specified date while the marriage is still in force;
the husband’s decease, but not divorce, terminates the delay (see doc. 1, fns. 25-26).
7 See Glossary, s.v. sma.

5
6
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[The N2’ib] ruled that the husband had divorced his wife [10] by
means of one repudiation (talga) coinciding with that of his second
[i.e., alleged previous] divorce,® and that he owed (b-imarat dhim-
matihi) her three hawa’y and clothing, besides her right to receive
from him neglect maintenance (nafagat ihmal) [i.e., the arrears main-
tenance dues up to the time of his divorce];” [11] [his obligation to
pay her] maintenance will be effective since he ceased to call upon
her [i.e., have marital relations with her]. [ The arrears maintenance]
was valued at 5.5 pounds. The Na’ib instructed her to start observ-
ing the waiting period (i%dad)"’ starting on the morrow of the date
stated below, and he ruled in her favour that she was entitled to
maintenance [12] for the duration of the waiting period (%dda)," i.e.,
the monthly sum of 1.5 pounds. [Issued as a] sentence (hukm) by way
of shar? injunction ( fard) and order (amr). He had the undersigned
witnesses testify (ashhada) to this eflect, and instructed that it be
recorded on the [13] 21st day of Dhu ’l-Qa‘da 1371, corresponding
to August 23, 1951.

[14] Witnesses to the proceedings (shuhid al-hal)
[15] The Court Usher (mubashir)
[16] Mhammad ‘Abd al-Salam'

The matter being as indicated above
[17] Muhammad al-Mabriuk AbT Jaziya
The sharT Na’ib in Charge of the Affairs
of the Qadt of Ajdabiya

% The Na’ib considered the two divorces as one, which means, in actual fact,
that he adopted the wife’s version, not the husband’s. Cf. Layish, Dworce, 153-54.

? Under the Maliki (unlike the Hanafi) school, if the husband fails to provide
maintenance, the wife can claim arrears (Peters, Marrage, § 0.1.3.3).

" On waiting-period maintenance, see Layish, Divorce, 110—15.

" On the waiting period (7dda), see Layish, Divorce, 100—1. According to the
Western Desert customary law, a divorced woman is not entitled to waiting period
maintenance unless she is pregnant in which case, the husband is obliged to pay
her maintenance until she delivers the child; the child is entitled to maintenance
until he is delivered to his father; see al-Jawhari, 201.

12 This person secems to act in two capacities: as a court usher and notary. See
Tyan, Adl, 209-10; Glossary, s.v. ‘adl; Name Index of Qadis, Na’ibs and Other
Judicial Clerks.
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Document 14

Introduction

A woman claimed in court that her husband (actually, her paternal
cousin) had divorced her ten months previously. She brought with
her a number of persons who could testify to this effect, and requested
that their testimony be taken down, and that she be granted per-
mission to marry on the grounds that her young age would expose
her to temptations of illicit intercourse, and that remarriage would
consequently safeguard her honour. After her witnesses corroborated
her claim regarding the divorce, the Qadi endorsed their testimony
and instructed that it be recorded, so that it would serve her inter-
ests in the case of her eventual remarriage.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions and
grant them peace!'

(2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him!?

[3] ATTESTATION TO THE CONVEYANCE OF TESTIMONY (SHAHADAT NAQL)
ON BEHALF OF SALMA BINT SALIH B. SALIM AL-‘AJELI
Entered in register no. 6/322, pp. 218, 245, and 248.

[4] In the Shari‘a Court of Ajdabiya, presided over by the Qadt
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him! Amen.

[5] Salma bint Salih b. Salim from the al-Harash lineage (‘@’ia)
of the ‘Ajélat tribe (gabila) appeared in court, and after her identification
(ma‘rifa)* according to shar7T procedure, she stated [6] the following
claim on her own behalf.

See doc. 1, fn. 2.
See doc. 1, fn. 3.
See Glossary, s.v. shahadat nagl. For more details, see Layish, Skahadat naql.
See Glossary, s.v. ta%f-
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A paternal cousin of mine called Mahmud al-Harash married me (taza-
wwajant) and [subsequently] divorced me (tallagant) about 10 months
ago. [7] I have brought witnesses (shuhid) with me who will testify to
what I have stated concerning the divorce from my aforementioned
husband. They are: Mhammad b. Mansar b. Ramadan, ‘Umar [8] b.
Abt Zayd b. “‘Umar and ‘Alf b. ‘Abéd b. al-Rukalt—all belonging to
the ‘Ajélat tribe. I ask the honourable Shari‘a Court (al-shar‘) [9] to
question them, to record their testimony, and to grant me permission
(1dhn) to marry and thus safeguard my honour (karama, sharaf), since 1
am young and still a minor (saghira), and I am afraid [10] of falling
into temptation (‘anat).’

When the aforementioned witnesses were questioned, the first two
said:

We met with [11] ‘Alr al-Kéni, the Shaykh of our tribe (gabila), who
told us: “I have heard Mahmud al-Harash say he had divorced his
aforementioned wife Salma [12] bint Salih.”

‘AlT b. ‘Abéd b. al-Rakalt gave testimony (shahada), regarding which
he had no doubt whatsoever, that he had definitely met the afore-
mentioned Mahmud [13] al-Harash in the town of al-‘Ajélat, where
the latter had told him: “I have divorced my wife Salma bint Salih,”
and this meeting [14] with Mahmad occurred in the month of
Muharram 1373. Afterwards, all [the witnesses| said: “This is what
we know (fi Umina)® and testify to; let Allah be pledge [lit. agent]
(wakil) to our words!”” Then the credibility procedure (lazkiya)® of the
aforementioned witnesses was conducted by each of the following:
the Imam of this town, Mr. Rwéfi b. Idris and its Mukhtar, Mr.
‘Abd al-Rahman Hammauda, and they stated that the witnesses were
agreeable and trustworthy (‘udal), and that their testmony was accept-
able (magbal).

> Cf. D’Emilia, 25 (yahsha ‘alayha al-fasad); Mohsen, 116-19; Powers, Women,
[2.0]. The woman’s honour here should be interpreted in terms of her good name
(7d), as understood by an agnatic society. The sanctions against illicit intercourse
(zin@) are very stringent, both in customary law and shari‘a; see Kressel, Sororicide
Abt Hassan, 242; doc. 12, fn. 3 above, and Glossary, s.0. zina, d. The wife’s fear
of committing adultery is a common grounds for divorce on her initiative in Libyan
judicial practice. See Layish, Dworce, 91-92 (note there the similar phrasing “for
fear of falling into temptation”).

b See Glossary, s.v. %m.

7 See doc. 4, fn. 15.

8 See Glossary, s.v. tazkipa.



62 PERSONAL STATUS AND SUCCESSION

On the basis [15] of the facts established by the aforementioned
witnesses, while they were in a state of legal competence (hala ja’iza)
in shart terms as duly certified (thubut) by the aforementioned judge
(hakim), the latter endorsed (@jaza) this testimony [16] on the respon-
sibility of the witnesses, signed it, had the undersigned witnesses tes-
tify to this effect, and instructed that it be recorded. [ The testimony]|
was entered on the 7th day of Jumada al-Akhira [17] 1373, corre-
sponding to February 7, 1954.

The signatures are in the protocol (dabf).

[18] Witnesses to the proceedings (shuhiid al-hal)
[19] Imran ‘Isa’

The matter is as indicated above
The Qadrt of Ajdabiya
[20] Husayn Muhammad al-Ahlaft

? Professional witness. See Name Index of Qadis, N@’ibs and Other Judicial
Clerks.
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Document 15

Introduction

A couple, both freed slaves from the Sudan, agreed to divorce by
mutual consent after the wife renounced her right to her entire dower
in return for her release from the marriage contract (khul). The hus-
band divorced her by a triple repudiation, employing the archaic
customary gihar oath, which rendered the woman a blood relative
within the degrees forbidden for marriage.

The court endorsed the agreement and ruled that the divorced
woman was not legally permitted to her former husband until after
the conclusion of an intermediate marriage.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.'

[2] In the reign of his Majesty Muhammad Idris al-Santsi I,
Sovereign of the United Kingdom of Libya and Emir of Barqa
[Cyrenaica]. May Allah preserve him! Amen.?

[3] DIVORCE (74LiQ) OF DULL® AL-SAYYID
BY JABIR, BOTH FROM SUDAN

[4] In the Chamber (da’ira) of the noble SharT [Division of the
Civil District Court of Kufra], presided over by his honour the
Inspector (mufattish)* Shaykh Muhammad Salih al-Bakri. May Allah
the Exalted grant him success!

[5] A Sudanese man by the name of Jabir, a freed slave (‘atig)

! See doc. 1, fn. 2.

2 See doc. 1, fn. 3.

% dull or dill has the connotation of “unknown.” In practice it has become a
proper name; see Lane, s.v. dull, 1797111. Cf. Borg, Orality, 335, fn. 33.

* See Layish, Legal Documents, 15.

> On emancipation of slaves under the shaiia, see Ibn ‘Asim, al-Asimiyya, 192,
line 1309ff’; on emancipated slaves in Libya, see Davis, Libyan Politics, 111; idem,
Social Perspective, 7; and docs. 61-62 below.
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of the Bazama lineage (@’ila) of the Majabra® tribe (gabila) appeared
[in court] together with his Sudanese wife called [6] Dull al-Sayyid,
a freed female slave (‘afiga) of Mahmud b. Wardugtuh al-Tibbawi,’
both of whom were legally identified (ma¥ifayn)® by person and by
name. An agreement was reached [7] between them with a view to
dissolving ( firag) their marriage—though not on account of a dis-
pute (niza‘)—after the woman acknowledged that she had redeemed
herself (khala‘al)’ from him in return for her entire dower (sadaq), [8]
and also renounced all claims in his regard. The husband divorced
her by a triple repudiation (fallagaha . . . bi’l-thalatha) in a single word
[uttered at one time]:

You are divorced from me by a triple repudiation, [9] and you are
forbidden to me as if you were my mother (wa-haram ‘alayya kayfa ummt)."®

The woman is thus divorced from him by a [major| irrevocable
(mabtuta) repudiation; she is not legally permitted to him from now
on until she has contracted marriage to another man;'' no mutual
claims between them remained [10] nor any [financial] demands or
dues pertaining to matrimonial rights (hugiq zawjyya).

The aforementioned Inspector ruled to this effect and then recorded
and signed it. This transpired in the precincts where the Inspector’s
Chamber is officially located. [11] [The two spouses] separated

See De Agostini, Cirendica, 316ft.; Evans-Pritchard, map facing p. 35.

On the Tibbawi tribe in Kufra, see doc. 55 below.
See Glossary, s.v. ta%f-
Another possible reading: khalisa minhu—*[she] is freed, liberated from him [i.e.,
her husband in return for her dower].” Cf. doc. 18, line 6 below; Layish & Davis,
52, line 18 (... khalastu minhu fi sadaqi wa-khala‘tuhu bi-dhalika wa-sallamtu lahu fihi).
This seems to be a colloquial formula of the khul procedure. On khul, see Layish,
Duivorce, 54—58 and Glossary, s.v. khul; Peters, Marriage, § 0.1.5.2. See docs. 22-27
below.

10 Cf. Ibn “‘Asim, al-Asimiypa, 74-76 lines 495-501 and the French translation;
Hawting; Peters, Marage, § 0.1.5.4; Layish, Dworce, Glossary; Lane, s.v. zihar, 1927i-i.

""" See Peters, Marrage, § 0.1.5.1.3; Layish, Divorce, 99-100, 106-9. In fact, we
have to do here with a combination of Ahul‘ and zihar coupled with triple repudi-
ation which implies irrevocability. There still remains a way to rehabilitate the mar-
riage bond between the spouses by intermediate marriage of the divorcee with a
third party concluded in good faith, consummated and dissolved in good faith.
However, since the Maliki, unlike the Hanafi, school attaches importance to the
element of intent (niypa) (Layish, Divorce, Glossary, s.v. tahlil), the intermediate mar-
riage might constitute a real barrier to reinstating a triply divorced wife (see docs.
35-36 below). According to MaghribT judicial practice (‘amal), if a man declares his
wife divorced by faram without intending a triple repudiation, he is bound by one
irrevocable repudiation (talag ba’in); see Toledano, 41.

6
7
8
9
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(tflaraqa) on the 4th day of Jumada Thant 1380, [corresponding to]
November 23, 1960.

Everything stated above has been duly certified (thubii)
The Administrative Inspector (mufattish dari)

at the [District] Court of al-Kufra

[12] Muhammad S$Salih al-Bakrt
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DocuMmENT 16

Introduction

Following a dispute arising between spouses, apparently in the con-
text of a problematic polygamous marriage, it was agreed that the
wife should be freed of her marriage contract in return for renun-
ciation of her dower and maintenance. The husband divorced his
wife and at the same time they agreed that in the event of her rein-
statement, his second wife would be divorced by means of what
amounts to suspended repudiation, that is, a divorce becoming oper-
ative on the eventual occurrence of a specific event in the future.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions and
grant them peace!’

[2] In the name of the King, sayyid Muhammad Idris al-Mahdt
al-Sanusi I, Sovereign of the United Kingdom of Libya, and Emir
of Barqa [Cyrenaica]. [3] May Allah preserve him! Amen.?

[4] RECORD (MAHDAR) OF DIVORCE (TALAQ)

[5] At a court session held on Sunday, the 24th of Muharram,
the first Islamic month, 1382, corresponding to June 27, 1962, [6]
in the precincts of the Shari‘a Court of al-Kufra presided over by
the “the official responsible” (mas’@l),’ Hamida al-Tuwati and the
court clerk (katib) Mangsur al-Fadili.

A man [7] called Ibrahim b. al-Sayyid ‘Abdallah al-T'watt appeared
in court together with his wife, Maryam bint Mulla al-Tibbawt* [8]—
both legally identified (ma‘afan) in person. Many disputes (shigaq)
arose between them, in which each party held the other responsible
for the deterioration of their marital relations (%shra). [9] The conjugal

See doc. 1, fn. 2.

See doc. 1, fn. 3.

See Layish, Legal Documents, 15.

On the Tibbawt tribe, see doc. 55 below.
See Glossary, s.v. ta%f-

G e W o =
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community between the spouses required by the shari‘a and custom
(‘@da)® had not returned to normal. An agreement was concluded
between them enjoining the dissolution of their marriage (firag), and
the redemption (khul)" [of the wife] in return for her specified (ma‘am)®
dower (sadagq), [10] and maintenance (nafaga) for her [waiting period]
amounting to a total sum of four and a half pounds. [ The husband]
divorced (fallaga) her by a single repudiation whereby she obtained
from him control over her person (malakat amr nafsiha minhu).” [11]
Consequently, if he should reinstate her (rga‘aha) [by a new mar-
riage contract], his [second] wife Salma bint Mhammad Jwayyil
would be [automatically] divorced'” on restitution of her dower [from
her husband]. [12] The husband agreed to all the above conditions
on June 27, 1962.

[13] Husband’s signature Signature of wife’s father
[14] Ibrahim ‘Abdallah al-Twatt Yanus Badr Mustatfa Mhammad

Witnesses to the divorce (shuhiad al-talaq)
Mhammad ‘Abdallah al-Twatt
Hajj Basha al-Khadrt

[15] The Clerk (katb)
[16] Mansur al-Fadilt

% This wording reveals an awareness on the Qadr’s part of the distinction obtain-
ing between these two legal norms, the purpose of which is to clarify the fact that
there was no prospect of effecting a reconcilation between the spouses.

7 On khul, see Layish, Divorce, 5458 and Glossary, s.v. khul Peters, Marriage,
§ 0.1.5.2.

8 See Glossary, s.v. sadag musamma.

% This phrase implies irrevocable divorce. See Layish, Divorce, 98-99.

10" Actually, this amounts to a suspended repudiation even though it is not worded
in the first person. Women in Tunisia insert a stipulation in the marriage contract
to the effect that if the husband takes another wife, his first wife will be divorced
(“the clause of the city of Kairouan”). See Bousquet, Islamic Law, 4. Cf. Anderson,
Africa, 25-29, 29, 72. Suspended repudiation by way of oath is common practice
among the Bedouin in the Western Desert. And since Bedouin oaths are very frag-
ile, many wives are divorced on this account; see Murray, 225. For a similar case
phrased in explicit terms of suspended repudiation, see Layish, Women, 157. See
also Peters, Marriage, § 0.1.5.1.4; Glossary, s.v. taliq al-taldg. Section 38 of the
Ottoman Family Rights Law, 1917 provides that a wife may validly stipulate in the
marriage contract that her husband may not take an additional wife and that if he
does, either she or her rival shall be divorced. It seems that the polygamous mar-
riage was the issue of the dispute in the case under review. Cf. doc. 7 above.
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DocumEenT 17

Introduction

In consequence of a dispute arising between a couple, the wife left
the conjugal dwelling after the husband hit her without legal justi-
fication. In his attempt at effecting a reconciliation, the husband
promised her a gift of various pieces of jewelry over and above the
specified dower. He moreover delegated her with the power to divorce
herself from him in his name should he hit her once again. The
wife agreed to return to the conjugal dwelling under these condi-
tions, and the Qadi endorsed the conciliation agreement, imparting
to it the validity of a binding sentence.

The case under study exemplifies a sophisticated expedient, rarely
resorted to in daily practice, by which the husband confers on his
wife, either in the marriage contract or in the course of their mar-
riage following a dispute, as in the case under review, the power to
repudiate herself. The delegation may be absolute or conditional
upon the occurrence of a certain event, such as ill-treatment of the
wife. Formally, the wife repudiates herself in her husband’s name
but, in actual fact, it may be insightfully construed as a device
enabling the wife to secure her release on her own terms.'

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!”

[2] In the reign of his Highness sayyid Muhammad Idris al-Mahdt
al-Santst, the Emir of Barqa [Cyrenaica].’®

[3] SENTENCE OF CONCILIATION (HUKM MUSALAHA) BETWEEN SALIM
YUNUS GHARBI AL-HAMDAN [?] AND HIS WIFE FATMA BINT ‘ABDALLAH
Entered in register no. 5/295, p. 5/201

' On delegated repudiation (lafiwid al-talag), see Peters, Marriage, § 0.1.5.1.5; Layish,
Divorce, 36-37; cf. idem, Women, 153-56; Shaham, Family, 106-7.

2 See doc. 1, fn. 2.

3 See doc. 1, fn. 3.
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[4] At the Shari‘a Court of Ajdabiya, presided over by his hon-
our the Qadi, Shaykh Muhammad Faraj AbT Hulayqa. May Allah
the Exalted grant him success!

In consequence of a dispute arising between the spouses Salim b.
Yunus Ba Salih [5] from the Hamdr lineage (@’ila) of al-Magharba*
[tribe] and Fatma bint ‘Abdallah Ibn Hajj ‘Alf from the lineage of
Abtu Zahwa belonging to the al-Sdédt [branch] of the Zwayya [tribe],
in connection with their deteriorating [6] marital relations (mu‘ashara),
the aforementioned husband admitted that he had wrongfully (zulman)
hit his aforementioned wife. He requested her to return [to the con-
jugal dwelling] and [promised] to buy her a silver bracelet twenty [7]
days from the [present| date. [He also agreed that| the necklace he
had previously given her in order to do her justice (ansafaha biki)®
[i.e., compensate her for injustice done to her| is safeguarded for
her as part of the dower.® This applied also to the bracelet due to
be given her, [8] which he would not be entitled to dispose of. He
also stipulated that if he hit her again,

her divorce would be totally within her control; [thus] if she so wishes,
she would be free to divorce herself ( yakan talaquha bi-yadiha i sha’at
tutalliq nafsaha).”

The aforementioned woman agreed [9] to the husband’s commit-
ment, and she resumed her marital life [with him]| forthwith.

His Honour, the aforementioned Qadi, endorsed (¢jaza) this con-
ciliation (sulf), appended his signature thereto, instructed that it be
recorded and dated [as indicated below], and had the undersigned
witnesses [10] testify to it on the 3rd day of Dhu ’1-Qa‘da 1371,
[corresponding to] August 6, 1951.

* See De Agostini, Cirendica, 316ff.; Evans-Pritchard, map facing p. 35.

> Cf. Layish & Davis, 22, lines 11-12, 14: The wife agreed to return to the con-
jugal dwelling on condition that her husband renounce certain ornaments which
were at her disposal “as compensation [with a view] to doing her justice [and the
husband complied] (rasafubu . . . ka-nasafih).”

% Another possible reading: “...will be considered as a paid [debt] and part of
her dower.”

7 See fn. 1 above. According to the Maghribi judicial practice (‘amal), if the del-
egated repudiation is inserted in the marriage contract as a stipulatory clause, the
wife may pronounce an irrevocable repudiation; if it is made as a voluntary promise
after the conclusion of the marriage contract (as in the present case), the wife may
pronouce only one revocable repudiation (Toledano, 128-31). Cf. Powers, Women,

[3.0].
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[11] Witnesses to the proceedings (shuhid al-hal)
[13] The sharT Na’ib

Muhammad al-Mabruk AbT Jaziya

The Court Usher (mubashir)

Mhammad ‘Abd al-Salam?®

[12] The matter is as indicated above
[13] The Qadi of Ajdabiya
[14] Muhammad Faraj Abl Hulayqa

% These persons act concurrently or intermittently in two capacities: those of na’h
and court usher, respectively, and as professional witnesses. See Name Index of

Qadis, Na’ibs and Other Judicial Clerks.
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DocuMmenT 18

Introduction

In this document, the husband, who was in the Sudan, authorized
his agent to recommend that his wives join him there, and placed
a camel at their disposal for this purpose. In the event of their refusal,
the agent was instructed to free them from their marriage contracts
by granting them Ahul® divorce in return for a renunciation, on their
part, of all their claims to financial rights and to household effects.

One of the wives appeared in court accompanied by a paternal
cousin representing the interests of the lineage vis-a-vis the husband.
Her husband’s letter was read out to her in court but the wife refused
to join her husband. She transferred to her husband’s proxy her
entire dower and undertook to restore all household effects into his
keeping. The latter then divorced the wife in her husband’s name,
and the divorce was entered into the court records.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the reign of his Majesty Idris al-Santst I, Sovereign of the
United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May
Allah preserve him! Amen.?

[3] DIVORCE OF HADYA BINT ‘ABD AL-HADI BY HMEDA ABU BAKR

(4] In the Chamber (d@’ira) of the noble Shar [Division of the
Civil District Court of Kufra], presided over by his honour the
Inspector (mufattish),’ Shaykh Muhammad Salih al-Bakrl. May Allah
the Exalted grant him success!

[5] A man by the name of Mustafa b. Mjehid, from the Jdayyid
lineage (@ila) [of the Sdédi branch] of the Zwayya' tribe (gabila)

See doc. 1, fn. 2.
See doc. 1, fn. 3.
See Layish, Legal Documents, 15.
See De Agostini, Cirendica, 407-8; Evans-Pritchard, map facing p. 35.
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appeared in court in the capacity of proxy (wakil) representing HHméda
b. Abt Bakr Ba [6] Sasya from the Jdayyid lineage [of the Sdédi
branch] of the Zwayya tribe, currently living in the Sudan. The gist
of the power of attorney (wakala)® is as follows:

Redeem (khallisiihunna)® my wives [from me][7] in return for a renun-
ciation, on their part, of all their [financial] rights. Buy or hire a camel
for them and send them to me in the Sudan. If either of them demurs
[8] and refuses to travel, she must transfer all her [financial] rights
and all the houschold effects (athath) belonging to me, now in her pos-
session. [9] [Having done this], divorce her on my behalf (falligha bi’l-
niyaba ‘anni).” And as for my children, send them to school.?

In the latter’s presence, there also appeared Hadya bint Salih [10]
b. ‘Abd al-Hadi Ba Wheéda, wife of the aforementioned Hméda b.
Abu Bakr, and I read to her her husband’s letter dated [Ll1] the
26th day of Rabi® Thani 1379, and explained its contents to her.
She was accompanied by her paternal cousin Mhammad Salih b.
Yunus Bu Rizg Allah, deputed (mugaddam) [12] by their lineage.” The
wife demurred and refused to travel. She transferred to him all her
dower (sadaq), and undertook to restitute to him all [13] the house-
hold effects in her possession belonging to him. She has a daughter
by him called Raj‘a, for whose maintenance [she requested the proxy]
to pay (yunfig)"” one pound a month. The proxy concurred [14] with
this and divorced her by saying to her:

> See Glossary, s.v. wakala.

o Cf. Stewart, Texts 2, 32.126; doc. 15, line 7 and fn. 9 above. According to
this version, the implementation of the husband’s instructions requires reordering:
to begin with, the wives should be given the option to join their husband in the
Sudan without affecting their marital status; if they decline to accept the invitation,
the proxy should offer them the option to redeem themselves by Al in return for
various matrimonial rights.

Another possible translation of khallisihunna: “Be done with my wives [that s,
give them] their entire matrimonial rights [such as dower and maintenance in order
to encourage them to join their husband].” These matrimonial rights may well be
the cause of the matrimonial dispute and disobedience. If they nevertheless decline
to join their husband, only then should the proxy offer them the option of redeem-
ing themselves by khul".

7 On divorce by proxy, see Layish, Divorce, 37-40; Peters, Marriage, § 0.1.5.1.5.
Cf. D’Emilia, 32-33 (a man appointed his brother as a proxy for divorce), and 48.

# This may imply that the husband either intends to deprive his wives of their
right to custody, or to interfere in the matter of the children’s education in his
capacity as a natural guardian. On custody and guardianship, see docs. 40 (fn. 8),
43-44 below.

% The wife’s agnate represents the interests of the lineage vis-a-vis the husband.

1 Under Maliki law, minor sons are entitled to maintenance from their parents
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You are divorced ({aliga) by one repudiation on behalf of (bi’l-niyaba
‘an) your husband Hméda [15] b. Abt Bakr Bu Sasya.

And by means [of this irrevocable repudiation] she acquired from
him control over her person (malakat bihi amr nafstha minhu)'' on the
15th day of Dhu ’l-Qa‘da 1379, [corresponding to] May 12, 1960.

On [16] payment of all court fees [by the proxy], the divorce was
entered on the 9th day of Safar 1380, [corresponding to] August 2,
1960."

[17] Everything indicated above has been duly certified (thubii)
Inspector (mufattish) at the [Chamber of the Shari‘a] Court of
al-Kufra'

[18] Muhammad S$Salih al-Bakrt

until they reach puberty, and minor daughters, until the consummation of the mar-
riage. See Ibn ‘Asim, al-Asimiyya, 90, line 594.

" On irrevocable divorce, see Peters, Marriage, § 0.1.5.1.6.2; Layish, Divorce, 103-6.
Cf. Powers, Women, [5.1].

12" Another wife was divorced on the preceding day. See Davis, Archive, Shari‘a
Court of Kufra, p. 52 no. 100, August 1, 1960.

Y In the margin of the document there is an official stamp indicating that the
court is for minor claims (juz’yya).
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DocumenT 19

Introduction

A man divorced his wife by means of a letter sent from his place
of residence in Tazarbu to some of his acquaintances in Kufra. The
letter stated that if his wife repaid him all the money made over to
her, apparently in the form of a dower, she would obtain her divorce
at once. The court requested the woman’s presence and the letter
was read out to her. The woman paid the requested sum of money
and was declared instantly divorced by the Qadi. In this case, sus-
pended repudiation by means of letter is coupled with AAul% the com-
pensation of the husband by the wife makes the divorce operative.'

Text

[1] On the 21st day of Shawwal 1361, [corresponding to] November
1, 1942, on the basis of information (%m, khabar) sent from the town
of Tazarbu to the Shari‘a Court of al-Kufra, [2] then presided over
by the Qadi Shaykh Muhammad Salih al-Bakri. May Allah the
Exalted grant him success!

[The court] has been informed, through the agency of Mham-
mad b. ‘Abd al-‘A{i al-Halif, ‘Abd al-‘Alf b. Yusuf [3] and ‘Abd al-
Samad b. Salim on the 15th day of Glorious Ramadan 1361, that
Mhammad b. Ba Bakr Madiga divorced (firag) his wife Mansiyya
[4] bint Yunus al-Tarban by means of a letter (jawab)* which the
husband had sent to the aforementioned [individuals] stating:

If (:dha) my wife Mansiyya [5] pays me back all the money she received
from me [i.c., the dower], she will thereby be divorced ( fa-hiya mutallaga).”

After I [i.e., the Qadi] read the letter out to her, [6] she paid out
all the money he had demanded from her and thereupon became
divorced from him by means of one [irrevocable] repudiation, whereby
she obtained from him control over her person (malakat biha amr naf-

' On divorce by letter, see Layish, Divorce, 40—42.

? See Glossary, s.v. jawab.

% This is a clear case of suspended repudiation coupled with kZu/ In other words,
by compensating the husband the divorce becomes operative. On suspended Al
see Layish, Dworce, 32-33. On suspended repudiation, see doc. 16 above.
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stha).* [7] The marriage bond (‘ugdat al-nikah) between them was thus
dissolved (infasalal), and there remained between them no mutual
claims, demands, or matrimonial [i.e., financial] rights.

[8] In order to [impart a binding character| to what had tran-
spired between them in the presence of the aforementioned witnesses
(shuhad), the Qadi pronounced a sentence [endorsing] her repudia-
tion from him, [9] appended his signature [thereto], and instructed
that it be entered. This transpired in the precincts where the Qadt
is officially located.

* This phrase indicates irrevocable repudiation. See doc. 18, line 15 above. Cf.
Powers, Women, [5.1].
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DocumenTt 20

Introduction

The wife left her husband’s conjugal dwelling after a prolonged dis-
pute with him. The court tried unsuccessfully to bring about a rec-
onciliation between the spouses. The husband rejected the court’s
offer to pacify the woman and secure her return to the conjugal
dwelling, or, alternatively, to leave her to her own devices at her
father’s house for the duration of a few months, in the meantime
paying her maintenance, in the hope that time would bring about
the desired result. The husband and the woman’s father agreed to
dissolve the marriage bond. The husband renounced his right to the
prompt dower that had been paid to the woman’s father, probably
at the conclusion of the marriage contract; he also transferred to
him the rest of it, that is, the deferred dower.

The court granted the wife an irrevocable divorce that ruled out
a later rehabilitation of the marriage except by means of a new con-
tract and dower. The court ruled that this was the first of three
repudiations, and instructed the wife to initiate the waiting period.

Text

[1] In the name of King Muhammad Idris al-Mahd1 al-Santst I,
Sovereign of the United Kingdom of Libya and Emir of Barqa
[Cyrenaica]. May Allah preserve him. Amen!'

[2] RECORD OF DIVORCE (MAHDAR TALAQ)

[3] In the court session held on Tuesday, the 1st day of the blessed
month of Safar 1382H, corresponding to July 24, 1962 of the Christian
calender.

[4] In the precincts of the Shari‘a Court of Kufra presided over
by Hamida al-Tuwati and the clerk (katb) Mansur al-Fadili. Both
parties appeared in court: the husband [5] Hméda b. ‘Alf al-Habdi
[al-Habl1 ?] and the father of the wife Khweéra bint ‘Abd al-Rastl,

' See doc. 1, fn. 3. For some reason, the invocation and the prayer for the soul
of the Prophet, his family and Companions is missing. See doc. 1, fn. 2.
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and after the procedure of identification (t%if)* by [the Qadi] [6]
it was established that the husband Hmeéda b. ‘Alt al-Habd1 was not
compatible with his wife. He frequently resorted to the court, and
the marital discord (shigag) between them became more frequent. [7]
The court discussed with the couple the matter of the well-being [of
the wife and advised the husband] to take her back [into the con-
jugal dwelling] and attempt to pacify her or, alternatively, to leave
her to her own devices [8] at her father’s house for the duration of
four months, pay her expenses,” and bide his time to find out what
Allah had ordained for him.* [The husband] refused and all agreed
on her divorce (firag) [9] and mutual separation. None of the par-
ties contested the fact that HHméda b. ‘AlT had paid his wife’s father
[at the conclusion of the marriage contract] six pounds as part of
the dower (sadaq). [10] The wife’s father had already renounced (gad
samaha) his [daughter’s] right to those six pounds in favour of the
husband Hmeéda b.°All. [Moreover], the wife’s father renounced [in
favour of the husband] the rest of the daughter’s dower.” [11] The
wife claimed her sheep [probably on the ground that it was her pri-
vate property rather than part of the dower| from him [her hus-
band], but ‘All Hmeéda [FIméda ‘Ali] denied her right to the sheep
and insisted on taking an oath ( yamin)® to the effect that she did not
own [12] it. Afterwards, the wife’s father renounced the sheep and
no mutual [financial] claims or demands between them remained.

* See Glossary, s.v. ta%f:

* In other words, the husband is advised to grant the wife maintenance (nafaga)
even though she is expected not to submit to his authority in the conjugal dwelling
for a couple of months. Under the shari‘a, a disobedient wife normally forfeits her
right to maintenance (see Glossary, s.v. nashiza; doc. 10 above). This, however, is
not the case in the document under review.

* The assumption here is that time would eventually heal the differences between
the spouses.

> The six pounds referred to here would seem to constitute the prompt dower
(mu‘qjjal) and the rest of the dower, i.e., the deferred dower (mw’qjal) which is sup-
posed to be paid in the course of the marriage or—according to local custom—in
the event of termination of the marriage by divorce or death (see doc. 1, fns. 25-26
above). The payment of the prompt dower to the woman’s father reflects a per-
ception in customary law, according to which, the woman is not a party to the
marriage contract. See Linant de Bellefonds, Traité, vol. 2, 200—1; Anderson, Africa,
Glossary, s.v. mahr, 369. See doc. 1, fns. 14, 27 above.

¢ According to the shar7 rules of procedure, only if the claimant fails to produce
evidence by means of witnesses, does the ¢ad7 order the defendant, on the plaintift’s
request, to take an oath relating to facts only. See Schacht, Introduction, 190; Glossary,
S.V. yamin.
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The woman released herself by way of khul (inkhala‘al)” from him
by means of a single [13] [irrevocable] repudiation (falga) by which
she acquired control over her person (malakat biha amr nafsiha).® This
was the husband’s first divorce and she was not legally permitted to
him except by means of a new marriage contract (‘agd) and a new
dower.? [14] The court instructed the woman to observe the wait-
ing period ((%dad)" starting on the [following] day. [The sentence
was pronounced] in the presence of the undersigned [witnesses].

[15] The husband’s signature The signature of the wife’s father

[16] Hmeda “Alf b. al-Habdi ‘Umar ‘Abd al-Rasal

[17] The witnesses

[18] The Clerk (katib)
Mansar al-Fadilt

7 See Glossary, s.v. khul".

% The phrase indicates irrevocable repudiation. See docs. 18-19 above. Cf.
Powers, Women, [5.1].

% This is the first out of three repudiations, the completion of which requires
an intermediate marriage. See Layish, Dworce, 98100, 103ff.; Peters, Marriage,
§ 0.1.5.1.6; Glossary, s.v. tahlil. The reference to the number of repudiations here
exemplifies the imposition of the shar7 norm on the part of the Qadi. Cf. Layish,
Divorce, 153-54, 196.

' See Layish, Divorce, 109-10; Glossary, s.v. %dda. Concerning the enforcement
of the shar? norm in this respect, see Layish, Dworce, 158, 196.
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DocuMmenT 21

Introduction

The husband stated in the Shari‘a Court of Ajdabiya that in con-
sequence of a dispute that had emerged a year and a half previ-
ously between him and his wife, he had divorced her in the Shari‘a
Court of Kufra by an irrevocable repudiation, both parties having
renounced all financial matrimonial claims in each other’s regard.
The wife’s father endorsed the contents of the statement in the pres-
ence of the Qadi and accepted the liability—in the absence of his
daughter from the court—to indemnify the husband if the daughter
should, at some time in the future, make any claim upon her hus-
band. The father’s liability implies that the wife was not a party to
the divorce agreement.

The father’s financial liability may well be a result of the Qadr’s
sensitivity to the wife’s matrimonial rights under the shari‘a.

Text

[1] In the name of Allah the Merciful, the Compassionate.'

[2] In the Shari‘a Court of Ajdabiya, presided over by his Honour
the Qadi Shaykh Rafi¢ ‘Abd al-Rahman [3] al-Qadi. May Allah the
Exalted grant him success!

Mhammad b. AbT Bakr b. Khalifa al-ZwayyT from the ‘Affan lin-
eage (@ila) of the al-Sdédi [branch of the Zwayya tribe]* [4] was
identified (mu‘arraf) by Shaykh Mhammad Salih al-Jarma al-Zwayyt,’
and immediately upon the appearance [5] of his wife’s father* ‘Abdallah
b. Salih b. Milad al-Nazzal al-ZwayyT from the ‘Affin [lineage] of the
al-Sdédt [branch of the Zwayya tribe] [6] made the following statement:

' See doc. 1, fn. 2.

* See De Agostini, Cirendica, 407-8; Evans-Pritchard, map facing p. 35.

* Two men are ordinarily required for the identification process (see Glossary,
s.v. ta%f), but the Qadi seems to be fully satisfied with the identification by “the
Shaykh of the tribe (qabila)” (see line 14 below) who is presumably expected to be
well informed.

* The wife is absent from court. We have no information as to whether the
father represented her as her proxy; in any case, there is no mention of the court
asking the father to produce a power of attorney.
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A year and a half ago, a dispute (niza“) arose between me and [7] my
wife ‘Aysha, daughter of the aforementioned ‘Abdallah b. Salih). This
caused me to divorce her ( faraqtuha) by one [irrevocable] repudiation
[8] in the Shari‘a Court of Kufra in return for her renunciation of all
her shart [matrimonial] claims [in my regard. By means of this divorce]
she acquired [9] control over her person (malakat biha amr nafsiha)® and
the marriage contract (‘uqdat al-mkak) between us was broken off (infasa-
mal). I make no claims [10] in her regard, and she likewise claims
nothing from me;® I [hereby] adduce my testimony thereto.

[11] Then the woman’s father, the aforementioned ‘Abdallah, testified
to the veracity of his statement, [12] approved it and expressed sat-
isfaction, declaring himself liable [to indemnify the husband], in the
event of a subsequent claim made by his daughter,” [13] both to
the Shari‘a Court (al-shar‘) and to the civil court (ganan).?

On the basis of the authentication [of the agreement] by both
parties (tasadugiima)’ [14] and of their identification (ta%if) by the
aforementioned shaykh of the tribe, the aforementioned judge endorsed
(@jaza) [15] this [i.e., the husband’s] statement, formulated [in a legal
manner| (sawwagha) and sanctioned (irtada) it, [16] and ordered the
statement to be carried out accordingly.” The sentence was issued

> The phrase implies irrevocable repudiation. See Glossary, s.v. talag ba’in, and
docs. 18-20 above. Cf. Powers, Women, [5.1].

® On divorce by mutual renunciation of matrimonial rights, see Layish, Divorce,
53; Glossary, s.v. mubara’a.

7 The father’s undertaking to indemnify the husband in the event of possible
financial claims made at some future date by his daughter would seem to indicate
that the wife may not have been a party to the divorce agreement; this is in con-
formity with the customary concept of the institution of marriage, according to
which, the wife is not a party to the marriage contract (see Linant de Bellefonds,
Traité, vol. 2, 200—1). However, the mere fact that the father considered the pos-
sibility that his daughter would not respect the renunciation agreement indicates
that she might be fully aware of her shar? matrimonial rights. Alternatively, it is
possible that the Qadi himself drew the father’s attention to the wife’s matrimonial
rights under the sharz‘a.

% Literally it should read: shai‘a and statute (or state law), respectively. However,
it seems that the reference here is to the court jurisdiction applying these laws. This
indicates that the Bedouin—at this stage of sedentarization—resort to both shar?
and civil courts.

 Another plausible translation: “compatibility between the statements of both
parties.”

" The Qadi seems to have been aware of the possibility that the wife was not
a party to the divorce agreement and, for this reason, granted binding power to
the father’s undertaking to indemnify the husband in case the daughter would
decline to comply with the agreement.
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on the first day of Dhu ’l1-Qa‘da 1366, [17] [corresponding to]

September 16, 1947.
[18] Witnesses to the proceedings (shuhid al-hal)"

"' The names of the witnesses to the document are not available.
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DocumenT 22

Introduction

In consequence of a dispute arising between a married couple, the
spouses agreed to a compensation divorce. A decision to this effect
was handed down by a local shar7 marriage solemnizer. The deci-
sion was brought to court for endorsement and registration. The
wife’s father declared himself ready to return the dower to her hus-
band since the dissolution of the marriage had been initiated by his
daughter. The husband divorced the wife by an irrevocable repudi-
ation after the dower had been returned to him, and the divorce
was registered.'

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!?

[2] In the name of King Muhammad Idris al-Mahd1 al-Sanast I,
Sovereign of the United Kingdom of Libya, and Emir of Barqa
[Cyrenaica]. May Allah preserve him! Amen.’

[3] RECORD OF DIVORCE (MAHDAR TALAQ)

[4] [Divorce of] Umm al-Hana’ bint Mhammad Aba Shafa al-
Waurfalli, by virtue of a sentence (garar) issued by his Honour, the
authorized shar? marriage solemnizer (ma’dhiin) in the oasis of Tazarbu,
[5] Mr. Ahmad ‘Abdallah Bu ‘Aziza. [The sentence]| reached the
Chamber (da’ira) of the Shari‘a [within the civil district court]* in
the town of Kufra.

" On compensation divorce (khul9) on the wife’s initiative, see Peters, Marriage,
§ 0.1.5.2; Layish, Divorce, 54—58, 60—63.

2 See doc. 1, fn. 2.

% See doc. 1, fn. 3.

* See Layish, Legal Documents, 15; Glossary, s.v. da’irat al-shar al-sharif.
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A man called Ahmad Mhammad Dawad [6] of the Gsér [lin-
eage of the Sdédr section belonging to] the Zwayya’ [tribe] appeared
in court in the presence of his wife Umm al-Hana’ bint Mhammad
Abt Shufa al-Wurfalli. After [their] formal identification (ta%7f)° 7]
in accordance with shar? procedure [it became clear| that discord
(shigaq) had repeatedly broken out between them, and that their con-
jugal life (4shra) had not been harmonious as required between spouses
[8] by the shari‘a and custom (Gda),’ and that they had, in fact,
already agreed to a dissolution (firag) [of their marriage. The hus-
band] claimed that he had given her by way of dower (sadaq) 19
[9] pounds, and the wife acknowledged this. Her father Mhammad
Ba Shufa was prepared to reimburse [the husband],? she being the
abstinent one (zalida).’ [10] [Her husband] received the money'” and
divorced her by one [irrevocable] repudiation by means of which
[the woman] acquired from him control over her person (malakat
bitha amr nafsiha);"! and no mutual claims or demands [11] relating

to matrimonial [financial] rights (hugiq zawjiyya) remained. The spouses
were divorced on the aforementioned date.

[12] The witnesses (shuhid)

Mhammad al-Shaf‘t

Zyada Salih al-Wurfallt

Salim Salih al-Khaldt

> See De Agostini, Cirendica, 407—8; Evans-Pritchard, map facing p. 35.

® See Glossary, s.v. a9

7 The distinction made here by the Qadt between shari‘a and custom is significant;
it was intended to establish the fact that there was no chance of bringing about a
reconciliation.

® This may indicate that it was the father and not the woman that had actu-
ally received the dower, as is common, according to custom. See doc. 21 above.

% That is, she initiated the dissolution. See Glossary, s.v. zuhad. According to
customary law in the Western Desert, a woman who experiences extreme aversion
(karh) towards her husband is entitled to repudiation on condition that she refund
her husband the value of the dower paid to her and the expenses paid to her rel-
atives in full as well as the losses (khasa’ir) caused to her husband by the marriage
(al-Jawhari, 200). Among the Awlad ‘Alf in the Western Desert, no stigma is asso-
ciated with the state of a divorced woman; she usually has no difficulty in finding
another husband (Mohsen, 120).

1" Cf. Murray, 226 (if a woman insists on separation from her husband, the lat-
ter rarely refuses to divorce her in return for the dower). The principle involved
here is that the person initiating the dissolution of the marriage contract must also
bear its financial consequences.

" See Glossary, s.v. falag ba’in; docs. 18-21 above. Cf. Powers, Women, [5.1].
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[13] On payment (9nda wusulihi) [of the court fees (rasm)' the
divorce] was recorded" on November 7, 1961.

12 Cf. doc. 18 lines 16-17 above.

" The registration of the divorce is not a necessary condition for its shar7 valid-
ity. It is required in order to clarify the marital position of the parties thus facili-
tating procedures entailed in an eventual new marriage. The husband utilizes the
sanction of registration in order to ensure reimbursement of the dower.
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DocuMmeEnT 23

Introduction

The husband and his mother-in-law, here acting by virtue of her
daughter’s power of attorney, stated in court that the relationship
between the spouses was unsatisfactory. The mother-in-law initiated
the dissolution of the marriage by khul and undertook that should
her daughter, once informed of the dissolution, make any financial
claims whatsoever, either personally or through the agency of another,
in her husband’s regard at some future time, she, the mother, would
be responsible for indemnifying the husband in full. On the basis of
this commitment, the husband divorced his wife in court while stat-
ing that this was his first repudiation.

The Qadi, in his turn, endorsed the repudiation, and instructed
the mother to request her daughter to initiate her waiting period.

Text

[1] In the name of Allah, the Merciful, the Compassionate.'

[2] At the Shari‘a Court of the town of Ajdabiya presided over
by his Honour the Qadi Shaykh Rafi® ‘Abd [3] al-Rahman al-Qadi.
May Allah the Exalted grant him success!

Ahmad b. Ramadan Ibn ‘Ata’ [4] Allah al-MarghinT appeared [in
court] on his own behalf, with Muna bint Sa‘ad [Masad?] b. Ma‘yaf
al-Marghini [5] representative (na’iba) of her daughter’ Fatma bint
Ahmad b. Ma‘yuf al-Marghini. Both of them—/[the husband] act-
ing on his own account, and [the mother-in-law] acting by virtue of
guardianship (wilaya)*—stated [6] that the marital life of the spouses

' See doc. 1, fn. 2.

? Since a woman is not a natural guardian (see fn. 3 below), she seems to have
managed to obtain nomination as a proxy. The granting of a daughter’s proxy to
a mother is not typical in an agnatic society, but it may attest to the social stand-
ing of cognates in Bedouin society in North Africa; see doc. 5 fn. 3 above.

% Under the shari‘a, only the father is the natural guardian of his children, that
is, by virtue of blood relationship; other agnates may be nominated as “appointed
guardian” (wasi mukhtar) by the natural guardian {see docs. 40 (fn. 8), 43 and 44
below}. A woman is not a natural guardian of her children, though under Maliki
school, the mother has the right of custody over her daughter until consummation
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had not been harmonious, and that matters had got to a point [7]
at which Muna initiated, in the name of her daughter Iatma, redemp-
tive divorce (khala‘al)* by means of [the following] statement:

From the moment that I inform my daughter I'atma [8] of the redemp-
tive divorce (talag khul7) from her aforementioned husband Ahmad,
any financial claims or [9] demands addressed to him by herself or
by anyone else acting on her behalf® will become my responsibility
and obligation (malzima), [and 1 shall defray them] [10] in their entirety.®

After he paid the divorce fee of his own good will and gave her
[i.e., his mother-in-law] one pound from his own private money [11]
to enable her to get to her present place of residence, the afore-
mentioned husband Ahmad uttered [12]—on this basis [i.e., his
mother-in-law’s undertaking]—one repudiation of his wife by way of
redemption (falaq khul7) and stated that this was his first repudia-
tion” [13] of her.

[The professional witnesses testified to the legal proceedings by
stating:]

On the basis of what the parties had undertaken of their own free
will at the court session (mals), [14] his Honour the Qadi had us tes-
tify (ashhadana) to the validity (sihha) of the divorce proceedings by khul
[15] and the husband’s first repudiation of his wife. He [also] instructed
the wife’s mother on her daughter’s behalf (bi’l-niyaba)[16] to inform
her [i.e., the daughter| regarding her obligation to [start] observing the
waiting period ((%dad?® from the morrow [of the present court session].

of the marriage (Linant de Bellefonds, Traité, vol. 2, 171). See Glossary, s.v. wilaya,
wast mukhtar. It seems that the Qadi was referring to the mother’s position as rep-
resentative (na’iba) of her daughter (see line 5 above and line 15 below). There is,
however, no mention of a power of attorney being presented to the court.

* See Layish, Divorce, 64; Glossary, s.v. khul".

> This may refer to the wife’s father (or some other agnate) who objects to the
khul® initiative.

® The mother’s undertaking to indemnify the husband suggests the possibility that
her daughter (i.e., the wife) was not a party to the divorce agreement entailing
renunciation of financial rights in accordance with local custom, though formally
the mother was acting as her daughter’s representative, that is, within the ambit of
the shari‘a. Cf. doc. 21 above.

7 The Qadr seems to have put words into the husband’s mouth guided by his
desire to impose the shar? norm. For further detail, see Layish, Divorce, 153-54, 196.

8 See Glossary, s.v. ‘idda. Concern over the waiting period also attests to the
Qadr’s care to promote the shar7 norm in all that relates to the legal consequences
of divorce. Cf. Layish, Dworce, 158-59, 196-97.
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[Issued as] valid shar? sentence (hukm) and order (amr). [17] [The
Qadi] explained to both of them the significance of this ruling. This
transpired in the precincts where [the Qadi] is officially located. [18]
He instructed that [the sentence] be registered on the 13th day of
Safar 1366, [corresponding to] January 6, 1947.

[19] The mother of the divorced woman The husband
granting the divorce
[20] Muna bint Mas‘ad Ahmad b. Ramadan

[21] Witnesses to the proceedings (shuhiid al-hal)
[22] “Abd al-Basit Salim

Mahmud ‘Abd al-Salam

Yasuf Ahmad

[23] The matter being as indicated above
[24] The Qadi of Ajdabiya
[25] Rafi® ‘Abd al-Rahman al-Qadit
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DocumenT 24

Introduction

The couple had entered into a shar? marriage contract in court two
years previously and their marriage was consummated. Eventually,
on account of their mutual incompatibility, they decided that a
divorce was inevitable.

In return for her khul® divorce, the woman undertook to pay her
husband a specified sum of money (his dower to her) on her mar-
riage to someone else, l.e., to transfer the dower from her second
husband to the first. Although under the shari‘a there can be no legal
connexion between the two marriages, in customary context (as will
become apparent from other documents below), a connexion between
the two husbands is implied. In the document under review, the
woman further undertook to forego maintenance for the duration of
the waiting period. The husband agreed to these conditions and
granted the woman her divorce.

The Qadrt conferred the validity of the shw7‘a on the customary
khul® (to which the wife was a party) and instructed the woman to
initiate the waiting period.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him!?

[3] DIVORCE (74L1Q) OF ‘AYSHA BINT MUFTAH HSEN BY
ABU SEF B. ‘AYYAD
Entered in register no. 6/134, p. 83.

[4] In the Shari‘a Court of Ajdabiya presided over by its Qadi
Shaykh Muhammad al-Sanasi al-Ghazzalt al-Khattabi. May Allah
prosper him! Amen.

' See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[5] Both spouses appeared in court: Abu Séf b. ‘Ayyad b. al-
Bghid, aged 27, from the Sdeéd1 [section] of the Zwayya tribe (gabila),
and his wife, [6] ‘Aysha bint Muftah b. Hsén, aged 20, from the
Habbara lineage (‘@’ila) of the Sarata tribe. Both were born in the
oasis of Kufra [7] and reside in Ajdabiya. Subsequently, the hus-
band, the aforementioned Ba Séf] said:

Two years ago I married by means of a [8] shar7 marriage contract
(tazawwajtu . . . bi-‘aqd shar?) ‘Aysha, here present in this court session
(majlis), and consummated the marriage (dakhaltu biha) at the time of
the contract in return for a specified dower (sadag mafam),> part of
which was delivered to her. However, our marital relations were not
harmonious.

[9] His wife, the aforementioned ‘Aysha, corroborated everything he
said about the marriage, the dower, and the incompatibility that
characterized [10] their marital relations. After the two parties debated
about the financial matrimonial rights and the relevant appurtenances
(tawabi©),* the upshot was that [11] the wife, the aforementioned
‘Aysha, undertook to pay 25 pounds to her husband, the afore-
mentioned Abti Seéf, [12] on her eventual marriage (nda iqliraniha)
to another man,’ in order to obtain her divorce for that sum. She
[also] undertook to provide her own maintenance (infag) for the dura-
tion of the waiting period (%dda).® Whereupon [13] her husband, the
aforementioned Abt Sé&f, complied with her request and consented
to it. During the court session, [he stood] facing her, and addressed
her saying: “My wife ‘Aysha [14] bint Muftah, here [present], is
divorced from me by this one repudiation (falag).” He notified [the
court| that this was his first repudiation of her.” The matrimonial
bond and the marital intimacy between the aforementioned spouses
were both dissolved (infasalat). [15] This transpired in the presence
of the witnesses (shuhiid) mentioned below.

5 See Glossary, s.v. sadag musamma.

* See Glossary, s.v. tawabi'.

°> In other words, the woman will exact her dower from her second husband and
transfer it to her first by way of returning his dower to him. More precisely, the
future husband is expected to pay the present husband the dower before marrying
her. See docs. 2527 below; Layish & Davis, 49 lines 7-8; 62 lines 7-8; Mohsen,
117-18. For further details concerning customary khul, see Layish, Diworce, 6511.

 In other words, she renounced maintenance for the duration of the waiting
period. See Glossary, s.v. nafagat al-9dda.

7 Cf. doc. 23, fn. 7 above.
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[16] In accordance with the settlement reached by the two par-
ties, while both were in a state of legal competence (hala ja’iza) [17]
in shar? terms, as duly certified (thubif) by the aforementioned judge
(hakim), the latter decreed that the aforementioned Abu Séf [18] had
divorced his wife, the aforementioned ‘Aysha, irrevocably (ba’in),’
thereby obligating her to discharge her commitment [19] to provide
her own maintenance for the duration of the waiting period (%dda)
and pay 25 pounds. He instructed her [20] to pay this amount [25
pounds] on her eventual marriage to another man,’ and also to
observe the waiting period (itdad)" as from the following day.

[21] [Issued] by way of shar7 sentence (hukm) and injunction (amr).
[The Qadi] signed and sanctioned (irtada@) both of them and enjoined
that it be carried out in conformity with the sentence and the injunc-
tion. [22] He had the undersigned persons testify (ashhada) to this
effect, instructing that [the sentence] be recorded. [The sentence]
was recorded on the 25th day of Rabi‘ al-Awwal 1372, corresponding
to December 13, 1952.

[23] Fingerprints of the husband and wife.

[24] Witnesses to the proceedings (shuhiid al-hal):
[25] Mhammad Sa‘d b. ‘Abdallah

Mhammad ‘Abd al-Salam

The SharT Na’ib

Muhammad al-Talib al-Hammali!!

The matter being as indicated above
The Qadr of Ajdabiya
Muhammad al-Sanast al-Ghazzali [al-Khattabi]

8 See Glossary, s.v. talag ba’in.

% The Qadi here confers the sanction of the shari‘a on customary khul’. For fur-
ther details, see Layish, Divorce, 133fL.

' See Glossary, s.v. 9dda; doc. 23, fn. 8 above.

""" This person acts concurrently or intermittently in two capacities: as a the SharT
N@’ib and as a notary or professional witness. See Name Index of Qadis, Na’ibs

and Other Official Clerks. Cf. doc. 17, fn. 8 above.
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DocuMmenT 25

Introduction

A woman, apparently divorced by kkul, had been required by the
court to refund her former husband a certain sum of money (prob-
ably the prompt dower), but had failed to do so. As a result, a dis-
pute arose between her father and her former husband, and they
resorted to court proceedings. The woman’s father undertook to
repay his former son-in-law his daughter’s debt on her remarriage
to another man. Furthermore, even if she were to marry without
his permission and settle for a dower lower than the debt owing to
her first husband, he undertook to pay the entire amount without
delay. The former husband was satisfied with this arrangement, and
a conciliation between the sides was reached.

The Qadi endorsed the conciliation agreement conferring on it
the validity of a shar? sentence notwithstanding its customary norms
violating shar7 matrimonial law.

Text

[1] In the name of Allah, the Compassionate the Merciful. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him!

[3] RECONCILIATION (MUSALAHA) BETWEEN MHAMMAD B. ABT BAKR
AL-BGHID AND IDRIS B. AL-OJALI
Entered in register no. 427, p. 286

[4] At the Shari‘a Court of Ajdabiya presided over by the Qadi
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
grant him success! Amen.

[5] 55-year-old Mhammad b. Abi Bakr b. al-Bghid and Idris b.
al-Ojali b. Mansiir—both from the Muftah lineage (@’ila) [of the

' See doc. 1, . 2.
2 See doc. 1, fn. 3.
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Shwagir branch] of the Zwayya® tribe (qabilay—appeared [in court]
[6] and were identified (ma“rafan)* by name and person. The afore-
mentioned Mhammad made the following statement:

Idris here present claims from my daughter Fatma the sum of 25
pounds by virtue of the divorce (falag) sentence (hukm) [7] passed on
May 26, 1954 at this court’ under the number 4/550. Accordingly, I
undertake to pay this amount [8] in person to the aforementioned
Idris on my daughter’s remarriage (“nda igtiran) to another man.’
Likewise, should she stray from under my control by marrying (tazaw-
waal) without my permission [9] for a dower smaller than this amount,
I shall take it upon myself to pay in person the sum in its entirety
without objection or delay.’

The aforementioned Idris [the husband] endorsed [10] what he said
concerning the divorce of his [Mhammad’s] daughter, the afore-
mentioned Fatma, and concerning the aforementioned sum and was
satisfied with the commitment that Mhammad had taken upon him-
self. They became reconciled (istalaha) and so [11] the dispute (shigaq)
between them was resolved.

On the basis of what had been agreed upon by the parties, while
both were in a state of legal competence (hala j@’iza) in shar? terms

5 See De Agostini, Cirendica, 407, 409; Evans-Pritchard, map facing p. 35.

* See Glossary, s.v. ta9if:

> That is, three days previously. It seems that we are here dealing with a khul
divorce whereby the wife undertook to indemnify her husband (see Glossary, s.v.
khul) but failed to do so. In the following the father assumes upon himself the
responsibility for the daughter’s debt.

® In other words, the father will require the dower from the second husband and
transfer it to the first (cf. doc. 24 above and docs. 26 and 27 below; Layish, Khul®).
This procedure is an infringement of the shari‘a, and reflects the perspective of cus-
tomary law according to which the dower is the father’s property, and the woman
is not a party to the marriage contract. See Glossary, s.v. sadaq; ‘aqd; Layish, Divorce,
65-76.

7 Mhammad had two causes for concern: 1. A divorcee who is no longer a vir-
gin is entitled to marry without the mediation of a marriage-guardian, and there
was thus the possibility that Fatma would remarry without her father’s permission
and without refunding her first husband; 2. the dower for a divorcee of a con-
summated marriage may be lower than that of a virgin (see Glossary, s.v. thayyib).
The father’s commitment here to make good the debt out of his own pocket was
intended to cover all eventualities. In eflect, this case represents a retreat from shar7
khul® to customary khul® in the sense that the woman is not a party to the agree-
ment (see Layish, Ahul). According to Maghribi judicial practice (‘amal), it is not
legally permissible for a sick father, after his daughter’s marriage has been con-
summated, to guarantee her dower since this is tantamount to a bequest in favour
of a legal heir in contradiction to the ultra vires doctrine (Toledano, 97; Coulson,
Succession, 2391t.)
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as duly certified (thubaif) by the [12] aforementioned judge (hakim),

the latter endorsed (@aza) this amicable settlement (sulh),® signed it,

had the undersigned witnesses testify (ashhada) to it, and instructed

that it be recorded. [ The amicable settlement] was recorded on the

26th day of Ramadan [13] 1373, corresponding to May 29, 1954.
The signatures are in the protocol (dabt)

[14] Witnesses to the proceedings (shuhid al-hal)
[15] al-Mahdt b. Salih

‘Uthman b. Mhammad

‘Abd Rabbihi ‘Al Mansar

‘Imran ‘Isa’

The matter being as indicated above
The Qadrt of Ajdabiya
[16] Husayn Muhammad al-Ahlaft

 In actual fact, the Qadt did not interfere in the substance of the conciliation,
but imparted to it the validity of a sentence, despite its infraction of the shari‘a.
Thus, according to the latter, the father is not a party to the settlement of claims
brought forward by his former son-in-law against his daughter, but he does have
a standing in such claims under customary law. For further detail, see Layish, Diorce,
133-37. Cf. docs. 26 and 27 below.

? A professional witness. See Name Index of Qadis, Na’ibs and Other Official
Clerks.
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DocuMmENT 26

Introduction

After a prolonged dispute the spouses reached an agreement grant-
ing the wife Al divorce in return for her entire dower. A kind of
customary promissory note to the amount of the dower was drawn
up over the wife’s locks of hair (qussa) and made payable on the day
when a suitor would come forward and ask for her hand. The lat-
ter would be expected to deposit the amount at the court before
contracting marriage. And if she is married off without payment of
this sum, the person who concludes the marriage is liable for the
debt, or—according to another version—is accounted as someone
who commits an injustice (zalim), under customary law, against the
husband and is obliged to pay the amount out of his own pocket.

The husband divorced the wife, and the Qadt agreed to co-operate
in the implementation of this customary agreement even though it
entailed an infraction of the shai‘a. The Qadi endorsed the cus-
tomary khul® but also instructed the wife to start observing the shar7
waiting period. It is most likely that the terms of the agreement of
the khul had been shaped by experts on customary law out of court
and that the parties resorted to the court with the expectation that
the Qadi would sanction the agreement and be instrumental in its
implementation.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the name of the King, sayyid Muhammad Idris al-Mahdt
al-Sanusi I, Sovereign of the United Kingdom of Libya, and Emir
of Barqa [Cyrenaica]. May Allah preserve him! [3] Amen.’

' See doc. 1, . 2.
2 See doc. 1, fn. 3.
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[3] RECORD OF DIVORCE (MAHDAR TALIQ)

[4] At the Shari‘a Court of Kufra presided over by the official
responsible (mas’ul),’ Hamida al-Tuwati, and the court clerk (katb)
Manstr al-Fadili.

[5] The man Mas‘ad b. Hméd al-Jalali, a resident of al-Hawwart*
appeared in court together with his wife Marztga bint Salih [6]
Hasan Sht in the company of a group of people. I'requent discord
(shigaq) existed between them, and each held the other responsible for
the deterioration of their married life, [7] and their marital relations
(ushra) were not harmonious as required by the shari‘a and custom
(‘ada).” An agreement was reached [8] between them regarding dis-
solution of the marriage (firdq), and the wife redeemed herself from
him (khala‘athu) in return [for renouncing] the entire dower (sadaq)
which was [still] his liability (dhkimma) towards her [i.e., due to her
from her husband].® [9] The sum of money registered over her lock
of hair (qussa)’ amounted to 40 (forty) pounds. In the event that a
suitor (khatib) came forward asking for her hand in marriage,® he
would [be requested to] deposit this amount [10] at the Shari‘a
Court.” [However]|, if the Fatiha is recited for her [i.e., she enters

3 See Layish, Legal Documents, 15.

* In the region of Kufra. See Evans-Pritchard, 24-25.

> This is an indication that the Qadi distinguishes between the two legal norms.
The distinction in the case under review is intended to show that dissolution of the
marriage was unavoidable.

® This seems to refer to the deferred dower due to be paid after a delay which
may last years while the marriage persists. See doc. 1, fn. 25 above; Glossary, s.v.
sadaq mw’ajjal.

7 Qussat al-mar’a—a metaphoric expression for a customary promissory note drawn
up in khul® agreement to ensure payment of the debt to the divorcing husband. Cf.
Layish & Davis, 51, line 8 (kutibat ‘alayha fi qussatiha). There is evidence in the hadith
of the practice of keeping notes and messages over women’s locks of hairs (7gas)
and of connecting the khul® divorce with women’s hair. Hair in this context is some-
thing of unique importance that should be respected and valued more than any
other asset. Thus, a woman may redeem herself from her husband in return for
renouncing “the entire of her property with the exception of her hair (sha%).” See
Wensinck, vol. V, 39511 (wa-fi yadihi qussa min sha’r); Dozy, vol. 2, 360; Ibn Manzar,
Lisan, vol. 7, 5611; Ibn Hisham, vol. 4, 169. I owe the last reference to my student
Mr. Muhammad Tatar. It is interesting to note in this connexion that, according
to the MaghribT judicial practice (‘@mal), a woman may undertake to pay her hus-
band some compensation in return for her release at some later date, and produce
a guarantor for this compensation (Toledano, 45). Cf. docs. 24 and 25 above, and
doc. 27 below.

8 Cf. doc. 1 line 17 above.

% The court was instrumental in implementing a customary khul® agreement, its
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into a marriage contract] while this amount is still unpaid [to the
divorcing husband], the person reciting the Fatha [11] will become
liable [for the debt] (ga’im)"" and will be obliged to pay this sum."

[The agreement was concluded] in the presence of the group of
undersigned persons. [ The husband] uttered [12] one [minor] irrev-
ocable (b@’in) divorce [entailing] a short intermediate period of sep-
aration (baynana sughra),”” and [the Qadi ruled that] she was not
legally permitted (tahill) to him except through a new contract [of
marriage] (‘aqgd) and a new dower. [The court] instructed the wife to
observe the waiting period (i‘tedad).” [13] [Issued] on May 9, 1965.

The witnesses (shuhid)
Hajj ‘Al Jabir
Mahmad Ba Sagi’

[14] The husband’s signature Signature of the wife’s proxy
(wakil)™
[15] Mas‘Gd Hmeéd Salih Hasan Sha

The Court Clerk (katb)
Mangar al-Fadilt

function being that of ensuring fulfilment of the conditions laid down in the promis-
sory note (qussa). Cf. doc. 25 above, and doc. 27 below. For further details, see
Layish, Duworce, 7173, 133, and 136.

10" Alternatively: ... will be accounted [under customary law] as someome who
commits an injustice (dalim) [zalim].” See Stewart, Texts 2, 45.40; idem, Texts 1, 45
§ 4.

""" Any marriage solemnizer knowing of this judgement who “recites the al-Fatiha,”
that is, performs a marriage contract (though the recitation is not required for the
validity of the contract; see doc. 2, fn. 10 above), before Marzaga has paid her
debt to Mas‘td, becomes—according to customary law—liable for the debt himself
even if he is a court official and not a party to the dispute, and even though non-
payment of the debt cannot under any circumstances be an impediment from the
shart point of view to such a marriage. Cf. Q. 2:232: “And when ye have divorced
women and they reach their term [i.e., waiting period], place not difficulties in the
way of their marrying their husbands....” If zalim is the right reading, then a
ground for a judicial claim under customary law is created against the man who
has committed injustice by depriving Mas‘ad of his right to the dower.

12 See Glossary, s.v. falag ba’in; baynina sughra.

1 See Glossary, s.v. %dda. Alongside his readiness to compromise with customary
khul, the official responsible requests the imposition of the shar7 norm in so far as
the matters in question relate to the legal consequences of the divorce. See Layish,
Divorce, 158-60, and 196-97.

" The signature of the wife’s wakil (her father) while her own signature is miss-
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DocumenT 27

Introduction

In this document, a woman required her present husband to trans-
fer into her possession a number of she-camels, probably owing to
her as prompt dower, in order to enable her keep her side of her
customary khul® agreement with her former husband.! Her present
husband alleged that he had already settled part of the debt. The
woman failed to prove her claim and the present husband gave evi-
dence corroborating his version and undertook to transfer the remain-
ing part of the debt to her in instalments.

The N2’ib nevertheless allowed the wife the option of proving her
case by resorting to her former husband’s witnesses at some time in
the future and establishing that he had not recovered the debt, and
this despite the absence, from a shar7 point of view, of any direct
legal connexion between the two men. It seems that the parties
resorted to the Shari‘a Court to resolve a dispute emerging out of
a customary agreement after their attempts to this end by means of
tribal arbitrators had failed.

Text

[1] A woman called Sa‘ida bint AbT al-Gasim, [2] the former wife of
Salih al-Jarma, brought a claim against Ibrahim al-Dabi® [her present
husband] stating [3] that her aforementioned husband [Salih]| “claims
from you, O Ibrahim, a sum of money equivalent to eight camels.” [4]

ing, may indicate that the wife was not an active party to the proceedings of the
customary khul‘.

' On the customary kul, see docs. 24-26 above; Layish, Divorce, 65-76, 133-37;
idem, Rhul‘.

? This appears to be a dispute over the implementation of a customary Ahul®
agreement though this supposition can be corroborated only by circumstantial, rather
than direct, evidence. The issue under discussion is presented in court by the woman
in the form of a financial dispute between Salih, her former husband, and Ibrahim,
the present one, and not between the two spouses as one would expect in a mat-
rimonial dispute. According to this supposition, the first husband (Salih) claims from
the second (Ibrahim) the dower which Sa‘Tda had undertaken to return to him
upon her marriage to someone else, but for some reason failed to do. However,
since the first husband lacks the right of standing in court (locus stand:) in the mat-
ter of his claim to the dower payable by the second husband, the woman acts as
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The aforementioned defendant answered her that his debt amounted
to 82.5 [5] Arab Majidi riyals.?

[The wife] was required to prove her allegation (dawa) by means
of witnesses (bayyina).* [6] However, she found herself unable to pro-
vide the proof. The defendant accomplished [the procedure required]
of giving testimony (qaw!)’ [concerning his debt] [7] and he established
what had been admitted by him. He undertook to pay the woman
[the debt] in deferred [instalments payable] over three [8] [harvest]
seasons,’ comprising the sugar cane harvest in the first and second
season, and the barley harvest in the following season (ba‘d al-naty).”

[9] On this basis, the sentence (hukm) was issued, and the agree-
ment between the two parties was reached. [For the time being],
the woman has no evidence (fujja) against him [her present husband
concerning the debt] [10] unless she brings decisive equitable evi-
dence [at some time in the future] produced by Salih [her first hus-
band] that will invalidate [11] the [facts of the] situation [as established

his mouthpiece. According to an alternative supposition, Sa‘Tida sues Ibrahim (a
stranger) for a debt due to her husband. However, one should bear in mind that
the shari‘a does not recognize community property between the spouses and there
is no evidence in the document to the effect that Sa‘lda was acting as a represen-
tative of her husband Salih.

The term “camels” here translates vernacular zawazil “gelded camels” (glossed in
Dozy, vol. 1, 614 under zwzl, “chatrer un chameau,” zazal, “chatré (chameau);”
cf. Wehr, 311ii, s.v. dhulul (sg. dhalil), “female riding camels.” Cf. Murray, 204
(dhalul, riding camel). The Italian paraphrase of the original Arabic made for the
benefit of the military governor (cf. fn. 9) specifies simply “camels.”

* In the present context, this amount seems to be less than the price for the
eight camels.

* See Glossary, s.v. bayyina.

> According to the shar7 rules of procedure, only if the claimant fails to produce
evidence, does the ¢ad7 order the defendant, on the plaintiff’s request, to take an
oath. See doc. 20, fn. 6 above; Glossary, s.v. yamin.

6 Cf. doc.1, fn. 25 above; Glossary, s.v. sadaqg mw’ajal.

7 In case bad al-t&’rikh (rather than ba’d al-naty) is the right reading, the transla-
tion should be: “[...] the season reckoned from the date [of the present session].”
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at the present time, i.e., Ibrahim’s version].? For the sake of clari-
fying the matter, the registration took place on July 4, 1932.

[12] The Qadr’s Na’ib of the Kufra District (markaz)’
Ahmad al-Khadrt

8 The court’s concession to the former husband of an opportunity to prove by
means of witnesses that the debt owing to him had not been paid by his ex-wife’s
present husband attests to a wide degree of tolerance on the Na’ib’s part with
regard to customary khul, even though the wife, not the former husband, is, accord-
ing to the shari‘a, the party to the legal proceedings and the debt is owed to her
rather than to her former husband. Customary kil is a common practice in the
Sudan, especially among the cattle-rearing tribes. The refund of the dower by the
divorced woman to her first husband on her marriage to someone else is enforced
by the Native Courts (Anderson, Africa, 320).

% In the margins of the document there is an Italian summary of the sentence
accompanied by the signature of the Military Governor of the Territory of Kufra,
endorsing the sentence and instructing that it be implemented. The Military Governor’s
endorsement was required for the purpose of normative control (public policy). See
Layish, Legal Documents, 15; Preface to this volume, xii.
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DocuMmenT 28

Introduction

A woman claimed that two years previously her husband had trav-
elled to the Sudan without leaving or sending her maintenance. Since
his whereabouts were unknown to her, she regarded him technically
as an absent (gha’tb) husband. She thus found herself constrained to
support her minor children herself with the result that their situa-
tion deteriorated considerably. Since her husband had held, prior to
his departure, a 50 per cent share in a saniya (garden; irrigated plot)'
with a partner, she requested the court’s permission to sell her hus-
band’s share to the partner thus enabling her to secure her main-
tenance. Her witnesses upheld her claim, and the Qad1 granted her
request, endorsing the sale according to shar? procedure.

The sale of an absent husband’s property for the purposes of secur-
ing maintenance constitutes, according to Maliki doctrine, a last
resort prior to dissolution of a marriage.

Text

[1] At the Shari‘a Court of Kufra, presided over by the Qadt
Shaykh Muhammad Salih al-Bakri. May Allah the Exalted grant
him success!

[2] On the 28th day of Rajab 1359, [corresponding to] September 2,
1940, a woman called ‘Aysha bint Hajj* ‘Ali Garjila al-Majbart, wife
of Mhammad [3] b. Yunus Ajwéeli al-Majbari claimed upon her
appearance in the Shari‘a Court that, two years previously, her hus-
band Mhammad b. Yunus Ajweli had travelled [4] from here to the
Sudan without leaving or sending her the means of subsistence.” She
had minor children by him, [5] whom she provided with mainte-
nance (tunfig); their names are Ghazala, Salma, and Hasan. Under

' See Glossary, s.v. sanya.

? See Glossary, s.v. kaj. This is a significant indication of on-going Islamization
of the Bedouin.

% In other words, her husband both absented himself (see Glossary, s.v. ghayb)
and left her no property by means of which she could support herself and her chil-
dren; moreover, he also failed to send her maintenance. Both absence of the hus-
band and non-provision of maintenance are independent grounds for judicial
dissolution under the Maliki school. See docs. 29-30 below.
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the circumstances [of her husband’s absence], their welfare was being
prejudiced® on account of lack of food (mu’na) and clothing (kiswa).
He [her husband] shared a 50 per cent partnership (shuka) in a
saniya [6] with Khayrallah b. ‘Al al-Yahya.

I request from the noble Shari‘a Court (al-shar‘) [permission] to sell
it to him [i.e., the husband’s share to his partner].®

The Qadrt required her to produce evidence through witnesses (bay-
yina) who could testify to the validity (szzha) of her claim (dawa). [7]
For the purpose of testimony (shahdda), she brought ‘Abd al-Rahman
b. Yunus Hméd and Hamd b. Mhammad Fannush, [both] identified
(ma‘rifayn)” in the presence of the Qadi, by person and descent (nasab).
Their respective testimonies corroborated [8] the woman’s claim.
On the basis of what has been said above after due certification
(thubat) of the woman’s claim, the Qadi endorsed (gjaza) the sale of
the half-share in the aforementioned saniya. She [the woman] made
known [9] immediately upon her appearance [in court] her inten-
tion of testifying (bi-qasd al-ishhad) in person voluntarily and of her
own free choice, while she was in a state of legal competence (kala
ja’iza) with respect to her mental maturity (rushd), health (sifha), and
free will (tkhtiyar). She stated saying [10] that she had already sold
(gad ba‘at)® by means of a definite sale” the half-share in the saniya
called Magta® al-Tin [situated] east of the road to the Ghéth Quarter

and the Mbarak Quarter [11] to the partner Khayrallah b. ‘Alf al-
Yahya. The saniya [thus] became incumbent and established right
(barida)"® for the sum of 300 francs which she collected after the

* See Glossary, s.v. darar.

> See Glossary, s.v. shirka.

% The Maliki school permits the sale of an absent husband’s property if his
whereabouts are unknown, or if his place of residence is too remote to extract the
payment of maintenance from him. See Layish, Divorce, 82.

7 See Glossary, s.v. la%if.

% On the face of it, this implies that that she is here asking permission for a
sale ex post facto. However, it is highly likely that the sentence reflects the situation
during its registration two years later (see lines 14—15 and fn. 14 below), and that
in fact the sale took place only after its endorsement by the court.

% A plausible reading could be bi-batt (instead of bi-dhalika) al-bay‘. Cf. Layish &
Davis, p. 104 no. 141, line 4; p. 106 no. 143, line 4. On sale, see Ibn ‘Asim, al-
Asimiyya, 102, line 678fY.; Coulson, Commercial Law, 19-20; Schacht, Introduction, 152.

1" See Lane, vol. 1, 183iii. Another possible translation of barida suggested by my
colleague Professor Simon Hopkins (March 31, 1994): “an easy acquisition,” i.e.,
without haggling for a good price. Cf. doc. 62 line 6 below.
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process of inspection [of the saniya had been accomplished] [12] dur-
ing the session [of the transaction] (mu‘ayana bi’l-majlis)'' and subse-
quently, the [transaction] became a valid (sakih), completed (najiz)
shart sale, [the saniya] becoming thereby the buyer’s property (mulk)
such that he is entitled to dispose of it ( yatasarraf) at will. The [sale]
entails an offer and acceptance (7jab wa-gabal)'? [13] while each of
the parties enjoyed [at the time of the transaction] full possession of
their faculties (awsdf) from the shar7 standpoint. After her acknowl-
edgment (igrar) of what has been stated above, and due certification
(thubuf) of her claim through the testimony (shahdda) of the afore-
mentioned witnesses, [14] the Qadi endorsed (¢aza) the sale,” and
signed it. This transpired in the precincts where [the Qadi] is officially
located. On payment of the required fee, [the Qadi] instructed that
it be registered [15] on the 16th day of Sha‘ban 1361, [corresponding
to] August 29, 1942."

"' The buyer has the right to rescind the sale at the time of the inspection of
the object of sale. He has also the “option to rescind the sale for [latent] defect”
(khiyar al-‘ayb). See Ibn ‘Asim, al-Asimiyya, 132, lines 894(L; cf. khipar al-n’ya in
Coulson, Commercial Law, 65; Schacht, Introduction, 152.

12 See Glossary, s.v. fjab wa-qabal.

13 Cf. Ibn al-‘Attar, 531fT. (the wife claimed that her husband had been absent
for many years. The Qadt’s investigation (kashf) could not disclose his whereabouts.
Hence he ruled that if the missing (mafgad) husband did not appear within four
years of his disappearance he would be presumed dead and his wife would be per-
mitted to remarry after having observed the waiting period. If the first husband
appeared before consummation, the second marriage would be dissolved in order
to restore the first marriage. In the meantime, the wife was permitted to collect
maintenance for herself and the children out of her husband’s property). Cf. Anderson,
Africa, 211.

" The registration of the sale in the sill took place two years after the woman’s
recourse to the court; see fn. 8 above.
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DocumenT 29

Introduction

A woman claimed that some months previously her husband had
killed a Tibbawi man' in the region of Kufra, and fled to a remote
place in fear of blood revenge against him. She had consequently
been left without maintenance; moreover, her husband had left behind
no property out of which she could secure maintenance for herself.

After she took an oath on the Qur’an corroborating the truth of
her statement, the Qadi allowed her to divorce herself despite the
fact that dissolution of a marriage bond on the grounds of failure
to provide maintenance lay (according to the Maliki school) solely
within a ¢ad?s competence (judicial divorce).

The woman divorced herself by the last of three repudiations, and
the Qadi enjoined on her the skhar7 norm by specifying that she was
not legally permitted to her husband except after an intermediate
marriage to someone else.

Text

[1] At the Shari‘a Court of Kufra, presided over by the Qadt
Shaykh Muhammad Salih al-Bakri. May Allah the Exalted grant
him success!

[2] The woman called Fatma bint Mhammad b. ‘Weésha al-Majbart
appeared [in court] and claimed that appoximately four months pre-
viously her husband, [3] ‘Abdallah b. Tsa of the Gawabil tribe (gabila),
had killed a Tibbawi man from the inhabitants of [4] Rabyana,?
and then took his [the dead man’s] camel and fled to his kinsfolk
in the Western District (al-Jiha al-Gharbiyya).” [She further claimed

' For details on the Tibbu tribe, see Layish, Blood Money; doc. 55 below.

? In the region of Kufra. See Davis, Libyan Politics, 6 (map).

% The reference is probably to Fazzan. The man fled because under tribal cus-
tomary law he was exposed to an act of vengeance by the victim’s blood avengers
(awly@ al-dam). In a similar case, a murder was committed in the tribal territory
of the Tibba. After the perpetrator stayed a couple of years in exile, the dispute
was resolved by payment of blood money in accordance with the “prevailing Tibbawi
tribal customary law.” See doc. 55 below and the sources mentioned there. See
Glossary, s.v. tha’r; qisas; and nazala; cf. al-Qusus, 75—77; Kressel, Ascendancy, 62 n. 2

(jal@).
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that] this affair was genuine and had really occurred. [5] She like-
wise claimed that he had left her no [maintenance], and that he
owned no possessions that could be sold, [enabling her to secure her
maintenance]."

The Qadi administered to her an oath to this effect [namely, that
she was telling the truth], and she swore [6] in the wording (nass)
[of yamin al-qgad@’], as required [under the shar? procedure]:

[T swear| by Allah, beside whom there is no God, and by the truth
(haqq) of the noble Qur’an (mashaf), that my husband ‘Abdallah [7]
‘Isa left me nothing, and that he owns nothing that can be sold [to
provide maintenance].’

The Qadi permitted her to divorce herself (tatlig nafsiha) from him.
She divorced herself [8] from him by saying: “I [hereby] divorce
myself (tallagtu nafst) from my husband ‘Abdallah Isa,” and the

* In other words, the wife is here asking the court to dissolve the marriage on
the grounds of non-provision of maintenance by an absent husband in a remote
place who, moreover, had not left her any property out of which she could pro-
vide for herself. See Layish, Diworce, 82-83; D’Emilia, 42-43, 49.

> This oath is known as yamin al-gada@’ (oath of judgment) or yamin al-istizhar (oath
of disclosure). The wife must swear that her husband has not left or sent her any
maintenance, that she is not rebellious (and therefore deprived of the right to main-
tenance), and that to the best of her knowledge she has not yet been divorced.
Only then will the court grant dissolution ex parte. See Ibn ‘Asim, al-Asimiyya, 34,
lines 215ff; Anderson, Africa, 379; Layish, Dworce, 138-39; D’Emilia, 43 n. 4; Glossary,
s.v. yamin al-istizhar, and yamin al-qad@’. Cf. Abu Salim, Mansharat al-mahdiyya, 205,
209 {the Qadi al-Islam in the Mahdist state issues a fatwa to the effect that wives
of absent husbands are entitled to dissolution of the marriage on grounds of injury
(darar) provided they establish in court, by means of witnesses (bayyina), that their
husbands had disappeared over seven months earlier, that they had neither left
behind property out of which maintenance could be secured, nor appointed prox-
ies (wakil) to provide maintenance on their behalf, and that the wives had not given
up their right for maintenance}.

% The competence to dissolve a marriage bond on the grounds of failure to pro-
vide maintenance properly pertains to a ¢adz, who—according to the Maliki view—
steps into the husband’s shoes, and divorces the wife on his behalf (see Glossary,
s.v. tatlig al-hakim). It is not clear on what grounds the Qadi transferred this com-
petence to the wife, although this procedure is commonly attested in Libyan siulls
(see doc. 30 below). It is conceivable that we here have a case of judicial divorce
combined with delegated repudiation (see Layish, Dworce, 14041, 148, 199-200).
The combination with delegated repudiation gains support from Maghribi judicial
practice (‘amal) (see Toledano, 131-33). It is interesting to note, in this connexion,
that in the Aden protectorate, whenever the husband’s whereabouts were wholly
unknown, and he could not therefore be contacted, people used to rely on the
Satwas of a well-known liberal (ShafiT) ‘@lim according to which the wife, in the
aforementioned circumstances, exercises delegated repudiation. The ¢adis, however,
opposed these fatwas and would not recognize such a dissolution even if, in the
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divorce coincided with the third repudiation. [The woman| became
[9] divorced from him by a [major], irrevocable (mabtita) divorce,
and henceforth, she was not legally permitted (fahill) to him unless
she married someone else;” the marriage bond (ugdat al-nikah) was
dissolved (infasalat), and there remained between them no claim, [10]
demand, or right (kagg) relating to matrimonial [financial| rights
(huqiq zawjyya).

[Issued] on the 21st day of Shawwal 1361, [corresponding to]
November 1, 1942.

meantime, the wife had remarried. Anderson notes that in Africa, tafwid al-talaq is
resorted to in order to protect a wife against ill-usage, desertion, etc. (see Anderson,
Africa, 29, 377).

7 See Glossary, s.v. tahlil. Regarding the imposition of the shar7? norm vis-a-vis
the legal consequences of divorce, see Layish, Diorce, 153-54.
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Document 30

Introduction

A woman claimed that six years previously her husband travelled to
the Sudan without her consent and left her with their little children
while she was expecting another child. Several letters had been sent
to him requesting his return, but to no avail. The woman now felt
that, in view of her youth, she would not be able to resist the allure-
ments that might come her way during her husband’s absence, and
she therefore asked the court to dissolve her marriage. At the Qadr’s
request, she took an oath confirming the truth of her statement and
had witnesses testify to this effect. The Qadr adjourned the case for
an entire month in the hope that, in the meantime, her husband
would show up. When he did not, the woman again asked to have
her marriage dissolved after taking a second oath corroborating the
truth of her claim.

The Qadt presented her with two alternatives: either to await her
husband’s return, or to divorce herself by one revocable divorce,
thus allowing her husband the possibility of reinstating her without
the need for a new marriage contract if he returned during her wait-
ing period and paid her maintenance. In the Maliki school, the
authority to dissolve a marriage in these circumstances pertains solely
to the ¢ad7 (judicial divorce). Moreover, although the wife requested
the dissolution of the marriage on the explicit grounds of her hus-
band’s prolonged absence—and a divorce on these grounds entails
irrevocable divorce—the Qadi based his permission for divorce on
the grounds of the husband’s failure to provide maintenance, which
entails revocable divorce. The woman opted for the second alter-
native and divorced herself. The Qadi nevertheless ruled that she
was repudiated by irrevocable divorce and instructed her to start
observing her waiting period.

Text

[1] In the name of Allah, the Merciful, the Compassionate.’
[2] In the name of King Muhammad Idris al-Mahdi al-Santsi,

! See doc. 1, fn. 2.
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Sovereign of the United Kingdom of Libya and Emir of Barqa
[Cyrenaica]. May Allah preserve him! Amen.?

[3] A woman called Sa‘ida bint ‘Ali Ambiwa of the Bu Zahwa
tribe (qabila) [sublineage of Awlad Amira lineage belonging to the
Sdédr section of the Zwayya tribe]® appeared [in court] and claimed
that she had a husband called Salih b. al-Santist [4] Ba Ambiwa
from the Bu Zahwa lineage (‘@ila), who six years previously had
travelled to the Sudan in a carriage (bi'l-karrozr).!

...and I did not grant him my permission [5] to go away, but he
abandoned me while I was pregnant with my daughter—I also have
[other] children by him, all of them are now attending school. They
wrote him a number of letters (gwiba)® but he did not come. [6] I am
a young woman and the devil is wily (al-shaytan shatir),’ so 1 am afraid
of falling into temptation (‘anaf). After six or seven years [of absence]
[7] T find [my situation] intolerable; this is the limit of my endurance.
I [therefore] ask the noble Shari‘a Court (al-shar‘) to grant me a divorce
(talag) from him,” and I place the matter before you.?

[8] Sa‘da bint ‘Ali Ambiwa
[fingerprint]

[9] Her request was granted and she was obliged [by the court] to
take the “oath of judgment” ( yamin al-gad7)’ testifying to the validity

? See doc. 1, fn. 3.

> See De Agostini, Cirendica, 407-8.

* This seems to derive from Italian carrozzino (small carriage). Cf. Borg, Orality, 332.

> See Glossary, s.v. jawab.

o Cf. Stewart, Texts 2, Glossary, s.v. shir.

7 Cf. Davis, Archive, Shari‘a Court of Kufra, p. 40 no. 104 of February 13, 1942
(the husband was absent for three years and the wife was accused of adultery though
the charge was not proved. The husband’s brother, probably acting as his proxy,
repudiated her and the husband’s father provided her maintenance until the arrival
of her father); D’Emilia, 25 (yukhsha ‘alayha al-fasad); Anderson, Africa, 212. Cf.
Powers, Women, [2.2.1].

8 The husband’s absence is in itself a sufficient ground for judicial dissolution
even if he continues to provide maintenance. Reliance on this ground is subject to
three conditions: (1) the wife must affirm that the husband’s prolonged absence is
“a danger to her moral behaviour;” (2) that the period of absence is long enough
to harm the wife; and (3) that the husband’s whereabouts must be unknown; if they
are known, the ¢ad7 must call upon him to return to the wife or to invite her to
join him. Dissolution on the ground of the husband’s absence is considered irrev-
ocable divorce (for details, see Layish, Diworce, 81, 91-92). The case under review
was presented in court as clearly falling within this category.

? This probably refers to yamin al-qada’. See doc. 29, line 5 and fn. 5 above;
Glossary, s.v. yamin al-qada’.



108 PERSONAL STATUS AND SUCCESSION

(sthha) of her claim. [10] Sa‘tda bint ‘Alf Ambiwa brought forward as
witnesses Mr. Bu Nkhéla Hamid, Mr. Ahmad al-Santsi, Mr. Yanus
Sleman Bu Habal [11] and Mr. Hamid Mhammad, and their testi-
mony corroborated her claim equally [i.e., in every point]. [12] [The
witnesses went through the process of] identification (maifin)'® by
his honour the Qadi and were approved as witnesses of good rep-
utation and agreeable disposition (‘udil rida), among the best in their
age group whose testimony can be accepted (magbalin shahadatuhum).

On the basis [13] of what has been stated above, his honour the
Qadr—to meet her [request]—adjourned [the hearing] for the dura-
tion of one full month in the hope of the absent husband’s [return],
and for the purpose of transmitting (:blagh) a communication to him
concerning the procedure of idhar [before pronouncing judgment]."
[14] When the aforementioned period of adjournment elapsed, the
woman called Sa‘Tda bint ‘Alf Bu Ambiwa appeared [in court] and
asked the Qadi to give due attention to her claim. [15] [The Qadt
responded] by giving the matter due attention which [in turn] required
[the woman]| to take an oath [affirming the truth] of what has been
stated above, and she took the oath in the wording (nass) [of yamin
al-qada@’], as required, and said:

[T swear] by Allah, [16] beside whom there is no God, and by the
truth (haqq) of the noble Qur’an (mashaf), I did not give my husband
‘AlT Salih al-Santst Ba Ambiwa permission [17] to travel, but he went
away and has been absent for a long time. I yearn for his return. We
wrote him several letters (gwiba) but he did not return; [18] neither
has there been a letter (jawab) [from him], nor has he himself come
back. I am a wretched woman. [I am] young and lack the strength
to bear [his absence] after this [long] period [of waiting], and I am
afraid [19] of falling into temptation.'

10" See Glossary, s.v. 9. Another possible reading: “[ The witnesses] were identified
personally by his honour the Qadi due to their reputation as a witnesses of good
character and agreeable disposition. . ..”

"' The procedure of (@har is intended to provide the defendant with the last
chance to defend himself before decision is handed down by the court. If he has
nothing to say in his defence he is convicted on the spot. He may, however, ask
for a delay in order to provide a valid proof in support of his allegation; if he fails
to provide such a proof before the expiry of the delay, he is convicted. See Ibn
‘Asim, al-Asimiypa, 12-15, lines 79-84 and notes by L. Bercher; Ibn al-‘Attar,
252-53. Cf. Fierro, {andaga, n. 15 and the reference there to Santillana; Powers,
Women [2.2.1.].

12 See doc. 29, fn. 5 above; Glossary, s.v. yamin al-gada’.
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After the Qadi administered the oath to her, he presented her with
the choice (khayyarha) of either awaiting her husband’s [return] or of
divorcing [herself];"* she opted for divorce. [ The Qadi] granted her
permission [20] [to repudiate herself by] one [revocable] divorce,
thus allowing her husband the option of taking her back (rgja) if he
returned prosperous (misir) [enough to provide her maintenance]
during her waiting period."* The woman said: “I divorce myself from
my husband Salih [21] al-Sanasi.” And by means of [this utterance]
she acquired from him control over her person (malakat biha amr naf-
stha minhu)® and the marriage bond between them was dissolved.

In order to [impart a binding character] to what had transpired
[between them] (4-husil)'® as has been indicated above, and duly
certify (thubaf) [22] her claim, his honour the Qadi, before whom
the claim had been laid, ruled her divorce from him [the husband].
This transpired in the precincts where [the Qadi] is officially located.
[The Qadi] instructed her [23] to start observing her waiting period
(‘idad) on the day following the registration of the [divorce]'” on
October 27, 1962.

% The Qadi’s decision to grant the wife the option of divorcing herself is dis-
tinctly odd unless this is a case of delegated repudiation. Cf. doc. 29, fn. 6 above.
It is interesting to note in this connexion that ‘Illaysh maintains that if a foreign
woman coming from a distant place claims that she is afraid of falling into temp-
tation (‘anaf) because her husband has died or divorced her, or because she has
never been married before, even though she cannot provide evidence for her con-
tention, the sultan will marry her ofl after consulting virtuous people who have
accompanied her to the city. See ‘Illaysh, vol. 1, 404.

" See Glossary, s.v. talig rqj7. Although the wife requested dissolution of the
marriage on the explicit grounds of fear for her moral behaviour due to her hus-
band’s prolonged absence—and a divorce on these grounds entails irrevocable divorce
(see fn. 8 above; Glossary, s.v. talag ba’in)—it seems that the Qadi inexplicably
based his permission for divorce on the grounds of the husband’s failure to pro-
vide maintenance, which entails revocable divorce (see Layish, Diorce, 82-83). It
may well be, however, that the Qadi was motivated by a humane consideration,
namely the desire to facilitate—in case the husband returned before the expiry of
the waiting period—the reinstatement of the wife without resorting to a new mar-
riage contract and dower.

" Cf. docs. 1822 above. Since this expression implies irrevocable divorce, its
use in this context may be due to a wrong formulation (see Layish, Diwvorce, 149-50).
On the other hand, it is also possible that the legal consequences of the divorce
are based on the grounds of fear for the wife’s immoral behaviour. See fn. 8 above.

1% li-hudar should be replaced by l-husil. Cf. doc. 19 line 8 above.

7 On the imposition of the shar7 norm in respect to the legal consequences of
divorce, see Layish, Dworce, 158-60, and 196-97.
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All the above statements have been duly certified
[24] The Court Clerk

Hamida al-Tuwatt

[25—26] Signature of Bu Nkhéla [fingerprint]
Signature of [27] Sléman Yunus Bu Habal

[28] Signature of Hamid [29] Mhammad [fingerprint]
Signature of [30] Ahmad al-Santsi [fingerprint|
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DocuMmenT 31

Introduction

The wife’s father, acting as her proxy, claimed that his son-in-law
had brutalized his daughter, hitting her repeatedly with a cudgel,
with the result that she had to be hospitalized, and he had been sent
to prison. Since leaving hospital, the daughter had stayed at her
father’s home, and her husband had not paid her maintenance. The
father requested the court to dissolve the marriage bond on the
grounds of injury, which entails irrevocable repudiation, rather than
on grounds of non-provision of maintenance, which entails revoca-
ble repudiation. The husband admitted having beaten his wife vio-
lently, and the court instructed him to divorce her; this he refused
to do until his father-in-law paid back the dower he had received
from him.

The court acted on the basis of MalikT literature to the effect that
beating a wife to the point of causing her grievous bodily harm con-
stituted legal grounds for judicial dissolution at the wife’s initiative.
In the event that the husband withholds his consent to divorce the
wife, the court itself dissolves the marriage on his behalf.

Thus, the Qadt dissolved the marriage by one irrevocable repu-
diation, and obligated the husband to pay his divorced wife the
deferred dower still owing to her, as well as the arrears maintenance
due to her for the entire period during which she had lived away
from his home.

Text

[1] In the name of Allah the Compassionate, the Merciful. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May
Allah the Exalted preserve him!?

' See doc. 1, . 2.
2 See doc. 1, fn. 3.
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[3] SENTENCE (HUKM) RELATING TO DIVORCE (TALIQ) OF KHADIJA BINT

IBRAHIM ABI SEF BY HER HUSBAND MUFTAH DAWUD
Entered in register no. [...], p. [. -]

[4] In the Shari‘a court of Ajdabiya presided over by the Qadt

Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him! Amen.

[5] Ibrahim b. Abt Séf b. Hamdrt al-Shékht al-Maghribt al-Subht

appeared [in court] acting as sharT proxy (wakil) of his daughter
Khadija—by virtue of power of attorney (wakala)* no. 77 [6] regis-
tered in this court under the date, July 8, 1954, in volume 4—and
was identified (maaf)* by person and name. In the claim against

his

son-in-law Muftah b. Dawad [7] Ibn Sa‘id al-Shékhi, husband

of his aforementioned daughter Khadija, he stated:

Muftah present here at this court session (mgls) married (lazawwaja)
my daughter [8] Khadija five years ago by means of a shar7 marriage
contract (‘aqd) [concluded] outside this court in return for a specified
dower (sadaq mu‘ayyan),” a part of which he has already given her, and
lived with her in matrimony (‘@sharaha) from [9] that time. But [then]
he embittered [their] matrimonial life (mu‘ashara) by hitting her vio-
lently (darban mubarrihan) with a cudgel on her arm and shoulders. [After
that] she stayed at my home for seven months. [10] Subsequently I
took her back to him, and once again he hit her over the head with
a cudgel. [Then], a year and a half ago he brought her to my house.
When her ailment began to deteriorate as a result of the wounds
inflicted [11] by the blow, I moved her to hospital, and on seeing [the
marks of] the blow [on her body], the doctor informed the police,
who took legal steps [12] against the aforementioned husband Muftah.
After [my daughter] had lain in hospital for fifteen days, I took her
back into my house, and she is still there to this day. [13] From the
day [on which she left her husband’s home] she has been neglected
(muhmala) [by him| and without maintenance (nafaga).® 1 request this
noble Shari‘a Court (al-shar) to see to my daughter’s well-being and
enable her to attain [14] her shar? rights (fugig).

His statement was entered [in the court records]. Afterwards, the
defendant, the aforementioned Muftah, was interrogated, and after
acknowledging the existence of the marriage and marital relations,

o v o

See Glossary, s.v. wakala.

See Glossary, s.v. ta%f

See Glossary, s.v. sadaq musamma.
See Glossary, s.v. nafagat thmal.
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[15] he admitted that he had hit her on the first occasion with a
cudgel, and that she had then lived at her father’s house for five or
six months until he brought her back [to the conjugal dwelling]. He
then also admitted having hit her [once again] [16] with a cudgel
which caused a wound in the middle of her head’” about one and
a half years previously, and had then himself brought her to her
father’s house. She was then taken to hospital and the police requested
his appearance [at the police station in order to interrogate him]
[17] about her. [ The police] took down his confession (igrar) and he
spent 40 days in prison. And from that day on untl the present
day—during which time she has been at her father’s house—he has
not provided her with maintenance (lam yunfig) in any form. [18] His
confession was taken down, and [the Qadi] had the undersigned wit-
nesses testify (ashhada) to this effect on the 11th of Dha ’I-Qa‘da,
1373, corresponding to July 11, 1954.

signature

[19] After the confirmations (igrar) of the two sides were regis-
tered, the wife’s father [acting as] her shar7 proxy demanded the
wife’s divorce [by legal proceedings] (tatlig) from her aforementioned
husband Muftah due to the injury (darar) the latter caused her® [20]
twice by dealing her severe blows (darban mubarrihan). Then the hus-
band was ordered to divorce (latliq) his wife, the aforementioned
Khadija. [The latter] refused to do this before the wife’s father
returned to him what he had paid him [21] out of the dower (sadag),’
and [only] then [i.e., on receipt of the dower] would he divorce his
daughter.'

7 Cf. Mohsen, 113, 123; Stewart, Texts 1, 12, 15, 16.

8 In the Maliki school, injury (darar) constitutes independent grounds for judi-
cial dissolution (see Layish, Diworce, 83-86, 92-94). For obvious reasons, the wife’s
father preferred dissolution on grounds of injury rather than judicial divorce on
grounds of non-provision of maintenance, which entails revocable repudiation (ibid.,
82). See fn. 17 below. Cf. Shaham, Family, 1244f., 129ff.; Naveh.

? The payment of the dower to the wife’s father here reflects a customary per-
ception of matrimony, according to which the woman is not a party to the mar-
riage contract. See, Linant de Bellefonds, 7raité, vol. 2, 200-1; cf. doc. 1, lines
15-16 above.

" In other words, the husband meant Al divorce. According to the Maghribi
judicial practice (‘amal), if a woman initiates khul* and subsequently proves that she
had been ill-treated by her husband, she does not have to pay any compensation
(see Toledano, 45).
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On the basis of what the parties affirmed above while they were
in a state of legal competence (hala ja’iza) in shar? terms, and [on
the basis of] the claim for divorce (faladg) advanced by the wife’s
proxy [22] and, [likewise, on the basis] of the husband’s refusal [to
divorce her of his own accord] despite his avowal to having struck
her severe blows (darban mubarrihan), and also on the basis of what
is written in the first part of Hashyat (23] al-Sawt ‘ala al-Sharh al-
saghir (p. 407)"" verbatim [starting with]:

It is not permissible to strike severe blows (@ ygiz al-darb al-mubarrif),
to [the place in the same text] that says:

and if it transpires,” he is [24] to be accounted a delinquent (janin),
and she [the wife] is then entitled to a divorce (latlig) and to retalia-
tion (gisas)."”

On p. 408 [of al-Sawi, vol. 1] there is the following statement:

She [the wife] is entitled to a divorce (tatlig) on the grounds of assault
(ta‘addin) [by the husband], provided that this be proven, even if [the

assault] does not recur (lam yatakarrar).**
[25] Tbn ‘Asim says:

Whenever the wife is able to establish by proof that injury (darar) has
been caused her and [even if] there is no stipulation regarding it [the
injury| in her favour [i.e., in the marriage contract or in the course
of the marriage], then, according to one opinion (¢ila), she is entitled
to divorce as if under obligation [i.e., as if such a stipulation existed],
and according to another opinion, [she is entitled to a divorce only]

" See al-Sawi, vol. 1, 407.

2 'What is meant here is that the husband had dealt the wife violent blows, that
1s, to the point of causing bone fracture or injuring limbs beyond repair (see wbid.).

% On account of the physical harm that had been caused her. Physical harm
falls under the shar? category of private law. See Peters, Criminal Law, § 0.1.3. Under
tribal customary law, the woman’s guardian, but not her husband, can beat her
and even kill her, at least when she is not married, with impunity (see Stewart,
Urf, 890).

" Assault here means hitting the wife without skar7 justification, or cursing her.
Assault is proved in court by means of witnesses (bayyina) or confession (igrar). Ibn
‘Asim (in his al-Asimiyya) and Khalil (in his Mukhtasar) share this view, but there
are other views. In a similar case, the Court of Appeal ruled that the wife had the
option (khiyar) either to dissolve the marriage or maintain the marriage contract
intact; the wife opted for divorce. For details, see D’Emilia, 4042 and notes 9
and 13.
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after [her husband] has been summoned to court (ba‘da raf ihi l’l-hukm),
and been reproved by the gadz at his discretion, who [will proceed] to
dissolve the marriage [26] if he [the husband] relapses [into his crime]."

And on the basis of what is said on p. 305, in the section dealing
with tawalla"

The divorce (talag) is entrusted to the judge, and he is in charge of
effecting it (yatawalla 1ga‘ahu) if the wife demands it [27] and the hus-
band declines."”

On the basis of all this, the aforementioned judge took upon him-
self the implementation of the judicial divorce (tatlig) of Khadija bint
Ibrahim [28] Ab1 Séf from her husband Muftah b. Dawad, and he
[the judge] divorced her by one irrevocable (ba@’in) repudiation [entail-
ing| a short period of separation (baynana sughra); she is legally per-
mitted (lafuill) to him [only by means of] a new dower (mahr) and a
new marriage contract (‘aqd)."® [29] He likewise ruled that the afore-
mentioned Muftah is required to pay the deferred dower (mw’akhkhar
sadaq)" and the [arrears] maintenance (nafaga) due to her for the
period of 18 months during which he had neglected her.” It was
[also] decreed that he is required to pay [30] one pound a month.

[The professional witnesses testified to the legal proceedings by
stating:]

[The Qadi] made us testify (ashhadana) to this effect and instructed
that [the sentence] be registered.

It was registered. He [the Qadi] appended his signature to it and
sanctioned it (irtadahu). This transpired in the precincts where the
[Qadi] is officially located on [31] the 12th day of Dha ’l-Qa‘da
1373, corresponding to July 12, 1954.

5 This quotation was not photographed in its entirety in the original copy; it
has here been reconstructed on the basis of Ibn ‘Asim, al-Asimiypa, 68—69, lines
448-50; and Ibn ‘Asim, Tulfa, 228-29, lines 444—46. The Qadi seems to have
adopted the second view.

' The text reads j [ tawalla, which 1 interpret as juz’ l-“tawalla.”

7 This is tantamount to the Maliki judicial divorce where the ¢ad7 exercises the
husband’s power to repudiate the wife on the latter’s behalf by falag rather than
by judicial dissolution. See Peters, Marrage, § 0.1.5.3; Layish, Diworce, 80—81; Glossary,
s.v. tatltq al-hakim. 1 have not been able to identify the quotation in the legal liter-
ature on the basis of the reference in the document.

18 See Layish, Divorce, 146; Glossary, s.v. falag ba’in and baynina sughra.

9 See Glossary, s.v. sadag mu’ajjal.

% See Glossary, s.v. nafagat ihmal.
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The signature is in the protocol (dabf)

[32] Witnesses to the proceedings (shuhiid al-hal)*
[33] ‘Imran ‘Isa

Mhammad ‘Abd al-Salam

Mhammad al-Talib al-Hammalt

The matter being as indicated above
The Qadr of Ajdabiya
[34] Husayn Muhammad al-Ahlaft

2 In this case, professional witnesses or notaries are intended. Cf. docs. 6, 13,
24 above and docs., 48, 58 below; Glossary, s.v. ‘adl.
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DocumenT 32

Introduction

A father gave his twelve-year-old daughter in marriage, but regis-
tered her as a seventeen-year-old at the time of her actual marriage.
In the event, the daughter proved not to be physically mature enough
to consummate the marriage, and a dispute arose out of this situa-
tion between the husband’s father, who felt himself cheated, and the
girl’s father. The latter requested a period of grace allowing the girl
the time necessary for her to attain sexual maturity, but his plea
was turned down and the fathers resorted to the law-court.

When it was revealed to the Qadi that the girl was in fact 12
years old, he decided that there was no alternative but to impose
dissolution of the marriage, despite the fact that the wife’s age at the
time of her marriage is not a legal ground, from the shari‘a stand-
point, for a dissolution. Thus, on the Qadr’s instructions, the hus-
band’s father, acting as his son’s proxy, divorced the bride by means
of one irrevocable repudiation and the divorce was effectuated by
the parties’ mutual consent.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the name of the King, sayyid Muhammad Idris al-Mahdft
al-SanusT I, Sovereign of the United Kingdom of Libya, and Emir
of Barqa [Cyrenaica]. [3] May Allah preserve him! Amen.?

[3] RECORD (MAHDAR) OF DIVORCE (TALAQ)

[4] In the precincts of the Shari‘a Court of Kufra, presided over
by the official responsible (mas’@l)* Hamida al-Tuwati, and the clerk
(katib) of the court Mangsur al-Fadili.

' See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
% See Glossary, s.v. mas’il.
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Each of the parties [in this dispute] [5] Hajj “Alf Rahil, father of
the wife Rabha, daughter of the aforementioned °‘Ali, and ‘Abd al-
Hamid Hamid, father of the husband Salih [6] ‘Abd al-Hamid,*
appeared [in court]. They resorted to the court because of dissension
(shigaq) between Salih, the son of ‘Abd al-Hamid Hamid, and the
daughter of Hajj ‘Al Rahil, [7] arising from the lack of harmonious
marital relations between them [as ordained] for a married couple
by the shari‘a and custom (‘@da).” The cause of dissension is [8] that
the husband married (lazawwaa) a 12-year-old girl who was regis-
tered in court as being 17, [9] and who was unable to consummate
the marriage (ma qadarat ‘ala al-zawaj).® The parties came to the court
to litigate (mutakhasimayn) this matter. [ The girl’s father| said:

My daughter could not [10] consummate the marriage; I said to them
[i.e., the husband and his father]: “If you allow her a period of grace
[she will attain physical maturity, and become capable of consum-
mating the marriage];” but they did not agree to allow her a period
of grace, and were bent [on settling the dispute] in court.

After the court was apprised [11] that the daughter was indeed twelve
years old, it imposed [on all concerned] mandatory separation of
the spouses ( faragatha |...] jabran).” [The husband’s father] uttered

* Among the Awlad ‘All in the Western Desert, if both parties are under age,
the marriage is concluded by proxies on their behalf. See Mohsen, 84.

> This indicates that the Qadi distinguishes between the two legal norms; the
distinction here serves to underscore the inevitability of the divorce.

¢ Tt would appear that the dispute here does not concern the bride’s age, which
is quite irrelevant to the uncodified Islamic law (there being no minimum age for
marriage), but rather her inability to consummate the marriage. (In statutory law,
a minimal age for marriage was enacted only in 1972; see Schacht, MNikah, 28;
Layish, Legal Documents, 19 and fn. 32). The groom’s father naturally felt himself
cheated since her registration as a seventeen-year-old was clearly intended to con-
vey the false impression that she was physically mature. Among the Awlad ‘Alj,
cheating or deception (ghishsh) by one party to the marriage contract provides a
ground for dissolving the contract by the aggrieved party (Mohsen, 88). There is
no information on the husband’s age but since he is represented by his father, the
assumption is that he is quite young. Among the Bedouin of the Negev, if a minor
girl has been given in ‘a/@’ marriage, her father’s guarantor (kafil) should see to it
that she is delivered to her husband when she becomes of age, i.c., mature to con-
summate the marriage. See al-‘Arif, 93, section 16.

7 The Qadi imposed the dissolution of the marriage on the parties in order to
put an end to the dissension, but did not dissolve the marriage himself, since the
wife’s young age does not in itself constitute legal grounds for judicial divorce. See
Layish, Dworce, 147-48. The Court of Appeal ruled in one case that it was for-
bidden to give in marriage an orphaned girl under age (buligh) unless immorality
(fasad) was feared. D’Emilia, 30-31.
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[12] one [irrevocable] repudiation (falga) in her regard, by which
means she acquired control over her person [and released herself]
from him (malakat biha amr nafsiha minhu),? and no claim, demand, or
right (hagq) [13] relating to matrimonial [financial] liabilities’ remained
between them. The spouses became separated from each other (iffaraga)
on February 9, 1965, [corresponding to] the 7th day of Shawwal
1384 H. [14] The husband’s father, by virtue of his official power
of attorney (wakala) on behalf of his son Salih ‘Abd al-Hamid, divorced
her (tallagaha) with the consent of both parties.

[15] Signature of the husband’s father  Signature of the wife’s
father
[16] ‘Abd al-Hamid Hamid ‘Alf b. Rahil

[17] Court Clerk (katb)
Mangsar al-Fadilt

8 This phrase indicates irrevocable repudiation. See docs. 19-22 above.

% In case of divorce prior to consummation of the marriage, the wife is entitled
to half the dower and is exempted from observing a waiting period. See Layish,
Duvorce, 111, 118-19; Glossary, s.v. sadag, “dda. In the special circumstances of the
case, it seems that the wife’s father renounced her right to the second half of the
dower. It is conceivable that he returned the prompt dower to the husband.
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DocuMmeEnT 33

Introduction

Following a marital dispute, the husband divorced his pregnant wife
by means of one revocable repudiation while undertaking to pay the
specified dower agreed to between them, and to provide mainte-
nance for the duration of the waiting period. The Qadi declared
the woman divorced by one revocable divorce and ruled that she
remained his wife for the length of the waiting period. In the event
that a child was born of the union, the husband would be obliged
to pay for its upkeep.

Text

[1] In the name of Allah the Merciful, the Compassionate.'

[2] At the Shari‘a Court of the town of Ajdabiya, presided over
by his Honour the QQadi, Shaykh Rafi [3] ‘Abd al-Rahman al-Qadi.
May Allah the Exalted grant him success!

The spouses ‘Alf b. Jibril [4] b. Mustafa al-Stidani and ‘Aysha
bint ‘Abd al-Kartm al-Studani appeared [in court] on account [3]
of the absence of normal marital intimacy (mu‘ashara) [between them].
Following an argument [that arose between them], the husband made
the following statement:

[6] T wedded (tazawwajtu) ‘Aysha present here by a shar7 marriage con-
tract (‘agd) registered at the Shari‘a Court of Ajdabiya, [7] dated May
10, 1947 (vol. 3, no. 150) in consideration of a dower (sadaq) to the
amount of [8] two rotls (ratl) of silver,” and until the present time the
[dower]| continues to be my financial liability (¢himma);* 1 hereby under-
take [9] to pay her [a sum] equivalent to the aforementioned two rotls
of silver in monthly instalments of one Egyptian pound, and also [to
pay her] maintenance [10] for the duration of the waiting period: 50
Egyptian piasters (qirsh sagh) a month. And under these conditions, my
wife [11] the aforementioned ‘Aysha is divorced by one revocable repu-
diation (falga rajiyya).

The wife then endorsed [12] the facts relating to their marriage, the
dower, and also the husband’s statement concerning [her| mainte-

' See doc. no. 1, fn. 2.
2 See Glossary, s.v. sadag musamma.
% In other words, the dower had not yet been paid.
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nance [for the duration of the waiting period] and acknowledged
[13] that she had become pregnant (hamil) by him some two months
previously; accordingly, the husband undertook [14] to implement
all the aforementioned commitments.

[The professional witnesses testified to the legal proceedings by
stating:|

By virtue of what transpired between the aforementioned spouses [15]
acting freely (taw‘) and with their full consent (rida@’) at the court ses-
sion (malis), His Honour the Qadi made us testify (ashhadana) [to the
effect] [16] that he had passed sentence (hakama) against the husband
by issuing the aforementioned revocable (1¢/%7) divorce in the manner
indicated above, [17] and that [his wife] remained under his matri-
monial authority ( yamlik biha Gsmatahu)* for the duration of the wait-
ing period (%dda);> and that in the event of the birth of a living child
[18] his payments for her maintenance would be continued to pro-
vide suckling wages (rida‘).

[The Qadi] pronounced this sentence on the 24th day of Ramadan
1366, [19] [corresponding to] August 11, 1947.

[20] Witnesses to the proceedings (shuhiid al-hal)
[21] Faraj b. Mhammad al-ZwayyT
Yisuf Ahmad®

22] The matter being as indicated above
g

[23] The Qadi of Ajdabiya

[24] Rafi ‘Abd al-Rahman [25] al-Qadt

* The text here should read: yamlik bihi wsmataha—"[The husband] acquired [by
means of the revocable divorce] matrimonial authority over her.” Cf. doc. 2, line
4 above.

> This implies that during the waiting period the husband is entitled to reinstate
the woman as his wife either by an explicit expression to this effect or by an appro-
priate course of action without being required to go through the proceedings of a
new marriage contract and payment of dower. The length of the waiting period is
equivalent to the duration of a woman’s pregnancy, i.e., until she either gives birth
or aborts (see Layish, Divorce, 149-50). On the basis of evidence gained from the
syill, one might conclude that revocable divorce is quite rare in Cyrenaica. There
1s, however, good reason to believe that this kind of divorce is more widely resorted
to than is reflected in the syill. It is quite possible that when the spouses are not
interested in divorcing and all the complications involved, they can just ignore the
divorce, or the husband reinstates the wife within the waiting period without report-
ing the event to the court. Indeed, the gadis find it difficult to keep track of divorces
(Layish, Divorce, 101-3, 148-51; cf. idem, The Druze, 183-87).

® He seems to be in charge of collecting the divorce fee. See Layish, Legal
Documents, fn. 2.
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DocuMmenT 34

Introduction

A woman was given in marriage for a specified dower, received a
part of it, and the marriage was consummated on the same day. In
the present document the woman claims that a few days after the
marriage the husband divorced her, and her guardian renounced the
rest of the dower due to her without prior consent on her part. She
here asks the court to recover for her the amount still due to her
from the relative, the defendant, responsible for renouncing it, or—
alternatively—to demand her husband to pay her the remaining por-
tion of the dower. The guardian maintains that the renunciation had
been made with her consent, and the court requires the parties to
prove their respective claims by resorting to witnesses.

In the subsequent court session, the husband was also present, and
it was unanimously decided to reinstate the wife to her husband by
means of what seems to be a new marriage contract and a specified
dower—both prompt and deferred—equivalent to the amounts stip-
ulated in the first contract. The marriage contract was concluded in
the presence of the guardian, and the Fatzha was recited to impart
to the proceedings a religious aura.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the reign of our Lord sayyid Muhammad Idris I, Sovereign of
the United Kingdom of Libya. May Allah the Exalted preserve him!?

[3] REINSTATEMENT (74RjI‘) OF SALMA BINT MHAMMAD AL-‘ARBAWI
TO HER HUSBAND KHALIFA ‘IMRAN
Entered in register no. 6/124, p. 75

' See doc. 1, . 2.
2 See doc. 1, fn. 3.
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[4] At the Shari‘a Court of Ajdabiya, presided over by the Qadt
Shaykh Muhammad al-Santsi al-Ghazzalt al-Khattabt. May Allah
prosper him! Amen.

[5] Each of Salma bint Mhammad al-‘Arbawi and Mhammad b.
Sa‘d al-Majbari, both living in Ajdabiya and identified (ma‘rafan)* by
person and by name, appeared in court. The aforementioned Salma,
acting on her own behalf (fagq) [6] made the following statement:

I wedded (tazawwgjtu) Khalifa b. ‘Imran by means of a shar7 marriage
contract (‘agd) registered at this court 20 days ago, and he consum-
mated the marriage (dakhala b7) on the same day that the marriage was
concluded, against partial payment of a specified dower (sadag ma‘liam).*
[7] Subsequently, after about four days, he divorced me (tallagani) in
the presence of my relative® Mhammad Sa‘d here [present in the
court], and this aforementioned relative renounced (fandzala) payment
of the remaining portion of my dower without [8] obtaining my own
renunciation. I ask the honourable Shari‘a Court (al-shar‘) to see to it
that I secure my [financial] rights (hugiig) pertaining to two silver
bracelets, either from this relative of mine [9] or from the man who
divorced me, the aforementioned Khalifa b. ‘Imran.°

Her relative, the aforementioned Mhammad, endorsed everything she
said concerning her marriage (zawjiyya) to the aforementioned Khalifa
b. [10] ‘Imran, their marital intimacy (mu‘@shara), her dower, and his
renunciation of it, and he further claimed that he only renounced
the dower after obtaining her consent thereto. Afterwards, the two
of them [11] left [the court] in order to bring witnesses (bayyina).
They both appeared in court on the following day, together with
the husband, the aforementioned Khalifa b. ‘Imran. They agreed
unanimously [12] on reinstating (fari‘)’ the wife to marital intimacy

See Glossary, s.v. ta%f-

See Glossary, s.v. sadaq musamma.

This relative—no doubt an agnate—is her guardian (walf). See line 15 below.
We here see two opposing perceptions of the law in open collision: customary
law, here represented by agnation, and the shari‘a represented by the wife as a full
party to the marriage contract, and owner of the dower. The wife’s claim against
her relative and alternatively against her husband is intended to sustain her rights
under the shwrza. On remission of part of the prompt dower by the wife’s father
in the MaghribT judicial practice (‘amal), see Toledano, 139—40.

7 On the face of it, the technical terms fai® and rya“ (see line 15 below) suggest
that we are here dealing with a revocable repudiation. However, there are some
indications in the text to the effect that the woman’s reinstatement here implies
rehabilitation of the marriage through a new contract and a new dower the amount

o v e W
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(mu‘ashara) with her husband on the basis of the [specified] dower
set down in this [court] [13] on October 28, 1952, bearing the num-
ber 6/44: [including] both the prompt (mugaddam) and deferred
(mu’ akhkhar) [portions], that is, exactly as laid down [in the original
marriage contract].”

By virtue of the agreement reached [14] between the parties, while
they both were in a state of legal competence (hala ja’iza) in sharc
terms, as duly certified (#hubaf) by the aforementioned Qadi, the latter
ruled [15] that the aforementioned Salma be returned (rya‘) to the
matrimonial authority (%sma) of her husband, the aforementioned Khalifa
‘Imran in the presence of her guardian (wafi),” the aforementioned
Mhammad Sa‘d, [16] and the aforementioned witnesses. The Fatiha
of The Book [the Qur’an]| was [then] recited in order to confer a
blessing (/i°[-tabarruk) [on the marriage proceedings]." [Issued] by way
of shart sentence (hukm). [ The Qadi] appended his signature to it,
[17] and had the undersigned [witnesses] testify (ashhada) to it. Held
on the 2nd day of Rabi® al-Awwal, corresponding [18] to November
19, 1952.

The fingerprints of the wife, her guardian, and her husband.

[19-20] Witnesses to the proceedings (shuhid al-hal)"
Mr. ‘Abdallah Muasa
The SharT Na’ib

Muhammad al-Talib al-Hammali'?

of which is equivalent to that stipulated in the previous marriage contract concluded
twenty days carlier. The kful* divorce (which implies irrevocable repudiation), the
presence of witnesses, and the recitation of the Fatifa (see below) probably provide
additional support to the latter possibility.

% The same phenomenon has been observed in MaghribT judicial practice (see
Toledano, 136-37).

9 It is not clear whether the guardian’s function here is restricted to mere pres-
ence (bi-hudar) or whether the divorcee is given away in marriage by him.

1" The recitation of the Fatiha is intended to give a religious tone to the pro-
ceedings. See doc. 2, fn. 10 above. The divorcee is not required to observe a wait-
ing period after an irrevocable repudiation because she is remarrying her former
husband. See Glossary, s.v. wdda; Layish, Divorce, 160.

' Professional witnesses or notaries are intended here. See Glossary, s.v. adl.

12 He is here acting concurrently or intermittently in two capacities: as a SharT
N@’ib and as a notary or professional witness. See Name Index of Qadis, Na’ibs

and Other Judicial Clerks. Cf. doc. 17, fn. 8.
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The Court Usher (mubashir)
Mhammad ‘Abd al-Salam

The matter being as indicated above
The Qadr of Ajdabiya
Muhammad al-Sanusi al-Ghazzali [al-Khattabi]
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DocumMmenT 35

Introduction

A woman claimed that her husband had divorced her by means of
a triple and not a double repudiation, as had been specified in the
court sentence pronounced on the basis of her husband’s acknowl-
edgment. At the time when the divorce was registered, i.e., a month
previously, the Na’ib’s attention had been directed to this point, but
the wife’s claim had not been registered. Two witnesses now came
forward and supported her version.

The Qadi cancelled the previous sentence, and ruled that she was
divorced by a triple repudiation, and that she was not legally per-
mitted to her former husband until she contracted an intermediate
marriage to someone else. The Qadrt also obligated the husband to
pay the children’s maintenance retroactively from the moment that
the divorce came into force, and he instructed the wife to start
observing the waiting period.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May
Allah the Exalted preserve him!”?

[3] At the Shari‘a Court of Ajdabiya, presided over by the Qadi,
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him! Amen.

[4] Khériyya bint ‘Umar b. Ibrahim al-Turki, identified (ma‘rifa)’
by person and name, stated that her husband ‘Izz al-Din b. Mhammad
al-Gbaylt* divorced her (tallagaha) [5] by means of a triple repudia-
tion (thaldthan), and not by means of a double repudiation, as he had

See doc. 1, fn. 2.
See doc. 1, fn. 3.
See Glossary, s.v. 7.
That is, belonging to the Gbayil tribe. See De Agostini, Cirendica, 405—6.
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[previously] alleged. She had drawn the Shar‘T Na’ib’s attention
thereto when he registered the divorce (falag) on July 2, 1954 [6]
(vol. 4, sentence no. 600), but he had not registered her statement.’
[She further said:]

And since the aforementioned ‘Izz al-Din divorced me in the pres-
ence of Mhammad b. Milad [7] b. ‘Umar MarghinT and Daww b.
Mhammad b. ‘Abd al-Salam al-Shékhi, I brought both of them for-
ward in order to have them testify (shakdda) [to this effect].

Then the two aforementioned witnesses (shahid) were brought [8]
and cach of them was questioned separately. Both agreed that ‘Izz
al-Din divorced her by means of a triple [repudiation] in their pres-
ence one night while he [9] was sitting on a metal can [or drum]®
in front of his father’s house.” Their testimony was registered.
[The undersigned professional witnesses testified as follows:]

On the basis of the claimant’s above statement, [10] and in view of
the fact that the testimony of both witnesses accorded well with her
contention (dawa), as duly certified (thubai) by the aforementioned judge
(hakim), and that [after a triple repudiation] [11] a woman’s chastity
(furiyy) calls for protection in such cases, but not in others,? [the Qadi]
had us testify (ashhadana) to his ruling® that the aforementioned Khériyya
was separated (banaf) from the aforementioned ‘Izz al-Din [12] for a
major period of separation (baynina kubra), and that she was not legally
permitted (fafill) to him until she married (fankah) someone else.”

> It is not clear if the Na’ib’s oversight of the wife’s claim occurred in good
faith or whether it was influenced by his desire to mitigate the legal consequences
of the divorce. In the Maliki school, the element of intent (niyya) on the husband’s
part allows the Qadi the option of mitigating the legal consequences of a divorce
or even to ignore it altogether. See Layish, Divorce, 155-56.

b See Layish, Legal Documents, 54, doc. 35, fn. 1. Cf. Borg, Orality, 332.

7 Among the Bedouin in Cyrenaica, the triple repudiation is common practice
being often resorted to as a fagon de parler to exercise pressure on someone, to let
off steam, or by way of a threat that has nothing to do with the wife (Peters,
Bridewealth, 133). The ‘Alégat in Sinai consider the reinstatement of a triply divorced
wife as the worst of all sins (Murray, 226).

® In other words, a triply divorced woman, unlike a woman divorced by dou-
ble repudiation, is not legally permitted to her husband unless an intermediate mar-
riage has been concluded (see line 12 below). Negligence of this ruling may create
a ground for the charge of illicit intercourse (zina). The phrasing of this ruling in
terms of chastity reflects a moral attitude on the Qadr’s part.

9 See line 14 below.

10" Since the wife insisted on her version and her witnesses endorsed it, the Qadt
had no choice but to draw the binding legal consequences. Cf. Ibn al-‘Attar, 5244f.
(the wife insisted that she had been divorced by triple repudiation; the husband
denied the allegation. His witnesses testified that there was animosity between the
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Likewise he [the Qadi] ruled that he [the husband] was bound to pay
her three pounds [13] a month as maintenance dues (nafaga) for his
three children, mentioned in sentence no. 600 (vol. 4). [The payments
are to be reckoned] from the date of the divorce ({alag), that is, from
July 2, 1954, and he [the Qadi] also decreed the preceding sentence
null and void (mulghan) and ineflective.! [14] He instructed the divorced
woman to start observing her waiting period (ta%add)" on the day fol-
lowing the divorce.

[Issued] as shar7 sentence (hukm). [ The Qadi] appended his signature
to it, endorsed it, had the undersigned witnesses [i.e., the professional
witnesses| testify (ashhada) to it, [15] and instructed that it be regis-
tered. Entered on the 23rd day of Dhu ’l-Hijja 1373, corresponding
to August 22, 1954.

The signatures are in the protocol (daby)

[16] Witnesses to the proceedings (shuhid al-hal)®
[17] ‘Imran ‘Isa
Mhammad ‘Abd al-Salam

The matter being as indicated above
The Qadrt of Ajdabiya
[18] Husayn Muhammad al-Ahlaft

husband and the wife’s witnesses who endorsed her version). See Glossary, s.v. tahlil.
The Sudanese Mahdr did not take account of divorces that occurred prior to the
manifestation of the Mahdiyya. Moreover, he reinstated his triply divorced wife
without resorting to intermediate marriage; see Layish, The Mahdi’s Legal Methodology,
47-65.

"' In fact, the Qadi acted as a court of appeal. Cf. Powers, Judicial Review.

2 See Glossary, s.v. %dda. Concerning the imposition of the shar7 norm in this
case, see Layish, Dworce, 158-60, 196-97.

¥ In this case, professional witnesses or notaries are intended. See Glossary, s.v.

‘adl.
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DocuMmENT 36

Introduction

After the spouses agreed to a khul® divorce, the husband divorced his
wife by a single repudiation and proceeded to utter four additional
repudiations. The Qadi ruled that the wife was divorced by five
repudiations at one session: the first three exhausted the man’s shar7
quota, the rest made a mockery of the Qur’anic verses. The Qadt
then instructed the wife to observe her waiting period.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and his Companions
and grant them peace!!

[2] In the reign of his Highness the Emir, sayyid Muhammad Idris
al-Mahdi) al-Sanusi, the Exalted Emir of Barqa [Cyrenaica].?

[3] In the Shari‘a Court of Ajdabiya presided over by the Qadi,
Shaykh Muhammad Faraj AbT Hulayqa. May Allah the Exalted grant
him success!

The spouses ‘Abd al-Salam b. Ramadan [4] al-Marghani and
Magbula bint Sléman b. Hamad al-Sa‘€tt appeared [in court]. After
completion of the identification procedure (ta97f)* and the establish-
ment of their marriage (zawjiyya), [5] the woman redeemed herself
(khala‘al) from her aforementioned husband in return for everything
that she claimed from him—the dower (sadaq), clothing (kiswa), main-
tenance for the duration of the waiting period (%da), and negligence
[arrears] maintenance (rafaqat ihmal) [due to her during the period
of the marriage] so that he would divorce her (G-yutalligaha). 6] Her
husband, the aforementioned ‘Abd al-Salam, responded by agreeing
to her request. After [7] defraying the required governmental fees,
he undertook to pay her taxi fare back to Benghazi, and uttered [8]
one repudiation (talga wahida) in her regard. He afterwards proceeded

' See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
% See Glossary, s.v. ta%if.
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to repeat [this repudiation] by saying: “She is divorced”—that is to
say, his wife, the aforementioned Magbula—*“by four repudiations.”*

By virtue of [9] this, after due certification (thubuf), and consider-
ation of the fact that the divorcer had combined four repudiations
to the initial one without allowing an intervening break, [10] the
aforementioned Qadi ruled (fakama) that the divorce of the afore-
mentioned Magbula by the aforementioned ‘Abd al-Salam entailed
five repudiations [11] at one session, three of which were debited to
his account [thereby exhausting his shar? quota], and the two [remain-
ing] repudiations made mockery of the Qur’anic verses’ and cleared
(tbr@’) the divorcee,” [12] the aforementioned Magbula, from all blame
[in this respect].” [The Qadi] instructed her to observe the waiting
period (¢tidad)® as from the following day. [Issued] as valid shar7 sen-
tence (hukm) and order (amr); [ The Qadi] signed and endorsed them,
[13] and had the undersigned [witnesses]| testify (ashhada) to this effect.
He [then] instructed that they be entered on the 7th day of Dhu
I-Hijja 1370, corresponding to September 9, 1951.

* This statement is typical of a popular speech style indicating the husband’s
determination to divorce his wife by an irrevocable divorce ruling out the possi-
bility of a subsequent rehabilitation of the marriage bond. In similar cases noted
in the syull, the husband divorced the wife by means of a sevenfold or even a hun-
dredfold repudiation. See Layish & Davis, p. 67 no. 88 (Shari‘a Court of Kufra,
p- 136 no. 301, October 14, 1962), and p. 68 no. 94 (Sharia Court of Kufra,
p- 37 no. 71, April 24, 1960). This phenomenon has also been noted among the
Bedouin of the Judean desert; see Layish, Divorce, 108.

> This may be regarded as an attempt on the part of the Qadi to cope with
popular practice by threatening the transgressor on the Qur’an with a religious
sanction. See Layish, Divorce, 157-58.

 In other words, the husband alone bears the responsibility for his mockery of
the Qur’an. The Qadi appears to be making a value judgment concerning the prac-
tice of triple divorce. See Glossary, s.v. taklil, talaq al-bid‘a.

7 Another possible translation of wabi-sihhat i@’ al-mutallaga: “[the Qadi] also
ruled that the divorcee’s renunciation [of the aforementioned matrimonial rights in
return for release] was valid.”

8 However, the Qadi does not mention explicitly, as one would expect, that the
woman 1s not legally permitted to her former husband unless an intermediate mar-
riage has been concluded. See Glossary, s.v. %dda; tahlil. Concerning the imposition
of a shar? norm uvis-a-vis this phenomenon, see Layish, Dworce, 158-60, 196-97.
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[14] Witnesses to the proceedings (shuhid al-hal)’
[15] Mhammad ‘Abd al-Salam
Muhammad al-Mabruk Ab1 Jaziya'®

The matter being as indicated above
[16] The Qadr of Ajdabiya
[17] Muhammad Faraj AbT Hulayqa

? See Glossary, s.v. ‘adl.
1 This court functionary acts concurrently or intermittently in two capacities: as

a SharT N@’ib and as a notary or professional witness. See Name Index of Qadis,
N2@’ths and Other Judicial Clerks. Cf. doc. 17, fn. 8 above.
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DocumenT 37

Introduction

The couple agreed to a dissolution of the marriage two months after
they had contracted it on account of the husband’s failure to con-
summate it for an unspecified reason, though apparently through no
inhibition on the wife’s part. They reached an agreement regarding
the amount of the dower owed the wife by the husband. The hus-
band then divorced the wife in the Qadr’s presence by means of the
first of three repudiations. The latter endorsed the divorce, obligated
the husband to pay the rest of the dower, and, since the marriage
had not been consummated, exempted the wife from the need to
observe the waiting period.

Text

[1] In the name of Allah the Compassionate, the Merciful. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the reign of King Idris I, Sovereign of the United Kingdom
of Libya. May Allah the Exalted preserve him! Amen.?

[3] SENTENCE (HUKM) RELATING TO DIVORCE (74L1Q) OF
MASYUNA BINT ABT AL-TD AND HER RIGHTS (HUQUQ)
Entered in register no. 6/164, p. 102

[4] In the Shari‘a Court of Ajdabiya presided over on the date
[of this sentence] by the Qadi Shaykh Muhammad al-Sanust al-
Ghazzalt al-Khattabt. May Allah the Exalted prosper him! Amen.

[5] On account of some reason (da%n) [or dispute (niza‘)] arising
between the spouses Milad b. Ghéth b. Muftah al-Tawarght and
Masytina bint Abi al-‘Id b. Mtér al-Tawarghi, the aforementioned
Magytuna stated that the aforementioned Milad [6] wedded (lazaw-
waja) her by a shart marriage contract (‘aqd) registered at this court
on December 3, 1952 (bearing the number 53) and that she invited

' See doc. 1, . 2.
2 See doc. 1, fn. 3.



DOCUMENT 37 133

him to consummate (dukhiil) the marriage but he did not do so.” [7]
Her husband, the aforementioned Milad, corroborated all that she
sald about their marriage and contract, and its non-consummation,
and added that he had given her 8 pounds as part of her dower
but she rejected [8] his contention concerning the dower. The hus-
band brought forward witnesses whose testimonies (shahada), how-
ever, contradicted each other. Afterwards the aforementioned Milad
and Masyuna appeared [in court] and agreed that [9] the afore-
mentioned Milad was to pay 6.5 pounds only.* The aforementioned
Milad [then] uttered in the direction of his aforementioned wife
Magytna at the [court] session (majlis) while facing her: “My wife [10]
Magytna present here is divorced from me by one repudiation.” He
announced that this was his first repudiation of her.” [As a conse-
quence], the marriage bond and marital intimacy between them were
dissolved (infasalat). [11] All this transpired in the presence of the
witnesses (shuhiid) mentioned below.

By virtue of the agreement reached by the parties while they were
in a state of legal competence (hala ja’iza) in shar? terms, as duly
certified (thubat) by the aforementioned judge (hakim), [12] [the lat-
ter] ruled that the aforementioned Milad b. Ghéth had divorced his
wife Masytina bint Abi al-Id; he also ruled that he should imme-
diately pay 6.5 pounds [13] to his divorced wife, the aforementioned
Magytina, and that she was not required to observe the waiting
period since both parties admitted that the marriage had not been
consummated and that her husband had not engaged in marital inti-
macy (lam yabni).°

% Sexual impotence on the part of the hushband may well be implied here. The
plausibility of this assumption would seem to be corroborated by the financial con-
sequences accompanying the granting of the divorce (see below). Cf. Peters, Bridewealth,
145 (impotence is a ground for divorce on the wife’s initiative).

* Apparently the rest of the dower is intended here. Since the wife had not
objected to consummation of the marriage, it may be inferred here that part of the
dower had been given her. The wife is entitled to half the dower in the event of
a divorce prior to consummation. See Layish, Dworce, 118-19; cf. Obermayer, 135-36
(the allegedly impotent husband divorced his wife and paid her the deferred dower);
Glossary, s.v. sadag; doc. 38 below.

> Specification of the number of the divorce, apparently at the Qadr’s initiative,
is meant to enforce the imposition of the shar7 norm. See Layish, Dworce, 153-54,
and 196.

® In the event of non-consummation of a marriage, the wife is exempted from
observing the waiting period. See Layish, Diworce, 100—1; Glossary, s.v. dda.
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[Issued as] a valid shar7 sentence. [14] [The Qadi] signed and
endorsed it, made it binding in conformity with this sentence, called
the undersigned witnesses to testify to it, and instructed that it be
registered. It was entered on the 19th day of Jumada al-Ula [15] of
the year 1372 corresponding to February 4, 1953.

The divorcer’s signature, the divorcee’s fingerprints and those of
her father.

[16] Witness to the proceedings (shuhad al-hal)
[17] ‘Abdallah Musa

Mhammad ‘Abd al-Salam

Mhammad al-Talib al-Hammalt

Mustafa al-‘Affan [?]

The matter being as indicated above

The Qadi of Ajdabiya
Muhammad al-Sanusi al-Ghazzali [al-Khattabi]

7 Professional witnesses or notaries are intended here. See Glossary, s.v. ‘adl.
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DocumMenT 38!

Introduction

A man stated in court that he had divorced his wife without con-
summating the marriage, and the Qadf ruled ex parte that in these
circumstances the divorced wife was entitled to half the specified
dower agreed between them.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!”

[2] In the reign of his Excellency sayyid Muhammad Idris al-Mahdt
al-Sanusi, Emir of Barqa [Cyrenaica].?

[3] SENTENCE (HUKM) OF DIVORCE (74L1Q) OF HAWWA’ BINT DAWUD
AL-GATAFANT BY AL-FADIL B. MHAMMAD AL-BGHID AL-ZWAYYI
Entered in register no. 5/308, p. 5/210

[4] In the Shari‘a Court of Ajdabiya presided over by his hon-
our the Qadi Shaykh Muhammad Faraj Abi Hulayqa. May Allah
the Exalted grant him success!

Al-Fadil b. Mhammad Bu al-Bghid from the al-Sdéd1 [branch] of
the Zwayya tribe,* [5] identified (ma‘af)’ in person, appeared [in
court] and stated:

To this day I have not consummated (lam abni) the marriage with my
wife Hawwa’ bint Dawad al-Gatafant, which I contracted (‘agd) in this
court. [6] I have come to the court to testify to the fact that I divorced
her (fallagtuha) by one repudiation without consummation (bina’).°

' This document appears in Layish, Legal Documents (the documents in Arabic)
under 39.

2 See doc. 1, fn. 2.

3 See doc. 1, fn. 3.

* See De Agostini, Cirendica, 407-8.

> See Glossary, s.v. a9
No reason was given for the non-consummation of the marriage. Since the ini-
tiative to the dissolution came from the husband, rather than the wife (who was
not present in court), impotence does not seem to be plausible. It may well be that

6
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By virtue of his [i.e., the husband’s] statement, made while he was
in a state [of legal competence| [7] from the shar? standpoint, his
honour the aforementioned Qadt ruled to the effect that the afore-
mentioned wife was divorced from him by one repudiation prior to
consummation, and that she had thereby obtained from him con-
trol over her person (malakat biha amr nafsiha).” He [the Qadi] explained
to him [8] [the meaning of the verdict], and the fact that she was
entitled to half the amount of the specified [dower] (musamma) if it
were proved that he had not consummated the marriage (lam yad-
khul biha).* He [The Qadi] had the undersigned witnesses testify to
this effect and required that [the sentence] be entered [9] on the
14th day of Dhu "1-Qa‘da 1371, [corresponding to] August 16, 1951.

[10] Witnesses to the proceedings (shuhiid al-hal)

[[1] The Shart Na’ib The Court Usher (mubashir)
[12] Muhammad al-Mabruk Mhammad ‘Abd al-Salam!
Ab1 Jaziya’

The matter being as indicated above
The Qadr of Ajdabiya
[13] Muhammad Faraj Abl Hulayqa

the wife did not move into the conjugal dwelling because of some dispute between
the spouses or their families.

7 The divorce of a wife prior to consummation of the marriage is considered
irrevocable. See Glossary, s.v. talag ba’in; Layish, Dworce, 98. Cf. docs. 1822 below.

8 The sentence was given ex parte though it was pending some proof (probably
by the wife) that no consummation took place. According to the shari‘a, a woman
divorced prior to consummation of a marriage is entitled to half the specified dower.
See Layish, Divorce, 118-19. For the same reason, the Qadi does not instruct the
wife to observe the waiting period. See doc. 37 above.

% He acts concurrently or intermittently in two capacities: as a SharT Na’ib and
as a notary or professional witness. See Name Index of Qadis, Na’thbs and Other
Judicial Clerks. Cf. doc. 17, fn. 8 above.

10 Mhammad ‘Abd al-Salam scems to act in two capacities: as a court usher and
notary. See Name Index of Qadis, Na’ibs, and Other Judicial Clerks; Tyan, Adl,
209-10; Glossary, s.v. ‘adl.
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DocumenT 39!

Introduction

A woman claimed that at the time that her divorce took place she
was pregnant with a “dormant embryo.” A couple of months later,
as a result of some disturbance, the embryo within her “had awak-
ened and begun to move.” She accordingly asked the court to oblig-
ate her divorcer to pay her maintenance until she gave birth, which
under Islamic law, signals the termination of a pregnant woman’s
waiting period. Her ex-husband endorsed her claim concerning the
“dormant embryo” and did not object to paying maintenance for
the embryo.

The Qadi made him liable to pay maintenance for the embryo
until she gave birth as well as arrears maintenance accruing since
the woman’s divorce.

Text

[1] In the name of Allah the Compassionate, the Merciful. May
Allah bless our Lord Muhammad, his family and Companions, and
grant him peace!?

[2] In the reign of His Highness sayyid Muhammad Idris al-Mahdi
al-Santsi Emir of Barqa [Cyrenaical.’

[3] SENTENCE (HUKM) RELATING TO MAINTENANCE DUE TO ‘ATIGA
BINT MANSUR FROM AHMAD ABI JREDA
Entered in register no. 5/289, p. 5/198

[4] At the Shari‘a Court of Ajdabiya presided over by his honour
the Qadi Shaykh Muhammad Faraj AbT Hulayqa. May Allah the
Exalted grant him success!

The woman called “Atiga bint Mansar [5] AbT ZawT al-DragT al-
Shékhi claimed the following:

' This document appears in Layish, Legal Documents (the documents in Arabic)
under 38.

? See doc. 1, n. 2.

3 See doc. 1, fn. 3.
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When my husband Ahmad b. Mhammad AbT Jréda al-Hammadt [?]
divorced me—my divorce (falag) was registered in court on the date
[...] [6] no. [...]—I was pregnant by him with a “dormant embryo”
(haml n@’im).* About a month ago I suffered some disturbance in con-
sequence of which the embryo awoke and began to move. I request
the noble [7] Shari‘a Court (al-shar‘) to obligate him to pay me main-
tenance (nafaga) on the terms it will determine until I am delivered of
the aforementioned embryo.’

When asked [about this point] the defendant admitted that at the
time he divorced her

[8] she was pregnant by me with a “dormant embryo,” and since it
awoke I have no contention (maqal) regarding paying her for the upkeep
of her embryo [at the court’s discretion].®

This being the case, [9] the aforementioned Qadi required him to
pay 1.5 pounds as monthly maintenance for the embryo starting on
the date of her divorce. Also [the Qadi] ordered him to pay her
cumulative (mutajammid) [maintenance, i.e., arrears| due and to con-
tinue making [10] regular payments promptly from its [i.e., the
divorce sentence] issuance (l-husaliki).” He explained [the sentence]

* This institution is supported by the Maliki view regarding the period of pro-
longed pregnancy (between 4—5 years). Its aim is apparently to secure the child’s
right to paternity, maintenance and inheritance from his biological father and to
protect his mother from the threat presented to her by the grave sanctions attend-
ing unlawful intercourse (zind). See Ibn ‘Asim, al-Asimiypa, 92, line 616; Linant de
Bellefonds, Traité, vol. 3, 36; Verberkmoes & Kruk; Coulson, Succession, 23—24; Peters,
Marriage, § 0.1.2.2.3; idem, Criminal Law, § 0.1.1.3; Bousquet & Jahier; Colin;
Anderson, Africa, 363; Gellner, Saints (a picture of someone’s wife claiming to be
pregnant by her former husband). The institution of “sleeping child” or amgun has
been noted in Berber Morocco and in the Middle and Central Atlas Berber tribes.
Under Berber customary law there is no time limit for pregnancy. The amgun too
serves as device to cover up adultery (Hart, The Ait ‘Atta, 89-90; idem, The Aith
Waryaghar, 151). The sentence in the case under review gives no information regard-
ing the date of the divorce, and consequently the precise duration of her pregnancy
is not known.

> In other words, she requests the prolongation of her waiting period until her
delivery and the entitlement to receive maintenance for this entire period. In the
Western Desert, a divorced woman, provided she is pregnant, is entitled to wait-
ing period maintenance until she delivers the child (al-Jawhari, 201).

® The ex-husband admits the existence of the “dormant embryo” and is ready
to pay maintenance for the embryo for as long as he is required to, and to spare
his ex-wife the inconvenient status of adulteress, apparently so that the paternity of
the child is ascribed to him.

7 The institution of “dormant embryo” is consequently also recognised by the
court on the basis of the parties’ agreement. The Italian administration refused to
carry out court decisions pertaining to maximal period of gestation anchored in
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to both of them while requiring the undersigned witnesses to testify
to it, and instructed that it be entered on the 28th day of Shawwal
[?] 1871, [corresponding] to October 1, 1951.

[11] Witnesses to the proceedings (shuhiid al-hal)

[12] The Shart Na’ib The Court Usher (mubashir)
[13] Muhammad al-Mabrak Mhammad ‘Abd al-Salam
Abi Jaziya

The matter being as indicated above
The Qadr of Ajdabiya
Muhammad Faraj AbT Hulayqa

Malikt doctrine, which implies recognition of the institution of “dormant embryo”
for reasons of universal morality and public policy (see Cicchitti, 447-78; D’Emilia,
16 n. 2; Layish, Diorce, 161-62 and the sources cited there). The arrears mainte-
nance dues in this case apparently cover the waiting period up to the issuing of

the present sentence, and regular payments relate to the future up to delivery of
the child.
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DocumenT 40

Introduction

Against the backgound of transmission of a deceased man’s estate
to his widow and children by her and by another wife, one of the
latter’s sons requested the widow to acknowledge the paternity of
the deceased over a son born to her after her remarriage to another
man; in other words, to acknowledge him as the claimant’s pater-
nal half-brother. The deceased man’s widow rejected the claimant’s
contention that she had admitted, on the day of her first husband’s
death, being pregnant by him. She further maintained that though
a rumour or gossip to this effect was widespread among the women
of the tribe (hayy), it was completely baseless.

Though, on the face of it, not completely alien to the Malikt
school, which recognizes a prolonged pregnancy, the Qadi disqualified
the claim regarding paternity having established the fact that the
widow had remained in her deceased husband’s home for a period
of eight and a half months—a period of time long enough for her
to give birth if she had indeed been pregnant. She had then mar-
ried her second husband and given birth to her son, the object of
the claim, only after more than 14 months had elapsed. In the Qadt’s
opinion, this was long enough for the woman to become pregnant
by her second husband and give birth.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.'

[2] In the reign of his Highness the sayyid Muhammad Idris al-
Mahdr al-Santst Emir of Barqa [Cyrenaica].?

[3] VERDICT (HUKM) ON THE CLAIM ADVANCED BY AL-HSEN B. SATUD
‘ABED AL-‘URFI AGAINST HIS FATHER’S WIFE HAMMALA BINT ‘AGILA
AL-‘ARTSHI CONCERNING HER SON’S [FILIATION]

Entered in register no. 318, p. 217

' See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[4] In the Shari‘a Court of Ajdabiya, presided over by Muhammad
al-Mabrtk AbT Jaziya, the N@’ih in charge of the affairs (al-ga’im bi-
a‘mal) of his honour the SharT Qadi. May Allah the Exalted grant
him success.

Al-Hsén [5] b. Sa‘ad b. ‘Abéd al-Nkhelr al-Tarshi al-‘Urfi made
the following claim:

My aforementioned father passed away in the month of Muharram
1369 and left his inheritance (munhasir al-wiratha) to his wife [6] Hammala
bint ‘Agila Abi Mihrath al-‘ArishT and to his children by her: ‘Abéd,
‘Alf, and Salha [and to his children by another| wife: myself, the
claimant, al-Mabruk, Manstra, Sa‘ida, [7] Fatma, and Umm al-Izz.
On the day of his death, his aforementioned wife Hammala indicated
that she was bearing an embryo (haml) [i.e., she was pregnant] by him.’?
Soon after my father’s death, [8] she stayed in her house in our neigh-
bourhood ( jiwarina)* until the middle of the month of Ramadan, 1369
for about eight or nine months without giving birth to the embryo she
had mentioned. Afterwards, [9] in the middle of the month of Ramadan,
she married a man by the name of Faraj b. Makhlaf al-Sa‘étf and
lived with him until the 20th day of Dha ’I-Qa‘da, 1370, [10] and
then gave birth to a male child. I claim that this son is the embryo
that she attributed to my father on the day of his death. [11] I ask
the noble Shari‘a Court (al-shar‘) to look into this matter with due
attention and issue the required judgment (hukm) in conformity with
the prescriptions of the noble sharia.”

5 Two years passed from the death of the praepositus to the birth of the son.
However, the notion of affiliating the minor child to the deceased man is not alien
since the Maliki school recognizes a prolonged pregnancy period—four to five
years—as well as the concept of a “dormant embryo.” See doc. 39, fn. 4 above;
Glossary, s.v. haml n@’im. The attempt to affiliate the child to the praepositus seems
to have been motivated by the desire to strengthen the agnatic cohesion of the
claimant’s family despite the fact that the claimant himself is economically affected
by this relationship since his own share in his father’s estate is diminished by the
inclusion of the child among the legal heirs (but see fn. 8 below). The widow’s por-
tion, on the contrary, one-cighth of the total estate regardless of the number of the
heirs, remains unaffected. See docs. 44{T. below.

* An alternative translation: “under our protection.” It is possible that we have
here a hint of control over the widow’s moral behaviour. Cf. doc. 9 above. On
Juwar, see Layish, Dar ‘Adl. Levirate marriage may be an institutional solution in
such circumstances. Among the Negev Bedouin, a widow who wishes to stay with
her [minor| children remains in her late husband’s dwelling and thus becomes
dependent on his agnates who provide her with maintenance. When she marries
someone from another clan she leaves her children behind. See Marx, 185.

> This implies that Hammala should be separated from her second husband,
Faraj, due to the irregularity of the marriage contract (she allegedly married him
while she was pregnant by the claimant’s father), and the minor child be affiliated
to her late husband.
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Then [12] the following question was addressed to the claimant:

Did you raise any objection at the time of her [i.e., Hammala’s] mar-
riage and did you explain to the [second] husband Faraj Makhlaf that
Hammala was your father’s widow?®

[13] He answered that he talked [to Faraj concerning this matter]
only after she had given birth on the other husband’s [conjugal] bed
(firash). When the defendant appeared in court and was formally
identified (maifa),” she was questioned [about this point] and she
answered:

[14] T did not indicate [on the day of my husband’s death] that I was
pregnant by him; this [rumour| was, however, spread by the women
of the tribe [or lineage]| (kayy).

She corroborated the fact that she had stayed at her children’s [house]
from the month of Muharram 1369 to the middle of the month of
Ramadan [15] and [insisted] that she was not pregnant [at the time];
all she had wanted was to be with her children;* and when she pro-
longed her stay [there], she married the other husband Faraj, and
the son [16] she bore was from him, not from her first husband,
the claimant’s father.

On the basis of the above statements made by the claimant and
the defendant, [17] their corroboration of the date of the first’s hus-
band’s decease, the claimant’s father, and of the date of the defen-
dant’s marriage to her second husband and of her son’s birth, [18]
it was established and verified by the aforementioned Deputy that
after her husband’s death, the claimant’s father, the defendant waited
for eight and a half months, and only afterwards contracted mar-
riage and lived with her second husband [19] for 14 months and
five days before she gave birth to her son, the object of this claim,

% In other words, the Na’ib aims at clarifying whether the claimant opposed to
the marriage of Hammala to Faraj, prior to its contraction, on the grounds that
she was pregnant by her deceased husband. See fn. 10 below.

7 See Glossary, s.v. ta%if.

8 Although the mother has the right to custody of her minor children, the chil-
dren remain under the tutelage of their father who is their natural guardian. Other
agnates may be nominated as “appointed guardian” (was? mukhtar) by the natural
guardian (see docs. 43 and 44 below). Had it been established that the minor belongs
to the conjugal bed of the claimant’s father, the claimant could have effective con-
trol of the minor’s property and portions in the estate by virtue of his status as the
minor’s closest agnate or proxy (wakil).
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which period of time is deemed sufficient for her to become pregnant
by him [Faraj] and to give birth.” Likewise [20] the period of time
during which she waited after her first husband’s death was sufficient
for her to give birth if she had indeed been pregnant by him.'” This
being the case, the [Deputy] dismissed the aforementioned claimant’s
allegation (da‘wa) [21] and ruled that the son belonged to the sec-
ond husband, Faraj Makhlaf. [Issued] as shar7 sentence. [ The Deputy]
had the undersigned [witnesses] testify to this effect and instructed
that it be entered on the 25th day of Dha °I-Hijja 1371, [22] cor-
responding to September 22, 1951.

Witnesses to the proceedings (shuhid al-hal)
[23-24] Shaykh ‘Isa al-Fakhri

The Imam ‘Abdallah Musa

The Court Usher (mubashir)

‘Umar ‘Abd al-Salam'

[24—25] The matter being as indicated above
Muhammad al-Mabrak Abt Jaziya
The Na’ib in charge of the affairs of the Qadt of Ajdabiya

% A child is deemed legitimate, i.e., “belongs to the conjugal bed,” if born at
least six months after the contraction of the marriage (see Ibn ‘Asim, al-Asimiyya,
92, line 616; Linant de Bellefonds, 7raité, vol. 3, 31; Coulson, Succession, 23—24).
The widow’s re-marriage, in addition to her denial of the contention that she was
pregnant on the day of the praepositus’ death, cut the ground from under the
claimant’s feet regarding her prolonged pregnancy by her first husband.

10" See fn. 3; doc. 39 above. It would seem that the Qadi attributed much impor-
tance to the woman’s denial that she was pregnant at the moment when she was
widowed, as well as to the fact that the claimant neither opposed her marriage to
Faraj on its contraction nor drew the attention of the future husband to her alleged
pregnancy at the time of their marriage.

" This court functionary acts in two capacities: as a court usher and notary. See
Name Index of Qadis, Na’ibs and Other Judicial Clerks below; Tyan, ‘Adl, 209-10;
Glossary, s.v. ‘adl.
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DocuMmeEnT 41

Introduction

After a series of disputes between the spouses culminating in the wife
leaving her husband’s house and moving to her father’s as “an angry
woman” (mughtada) [mughtaza], the court instructed the spouses to take
up living quarters close to a certain tribal notary (dar ‘adl)' so that the
latter might observe their behaviour and report to the court. After
some time, it became clear that the woman was pregnant, but her
husband denied paternity of the child. The woman initially stated that
she was pregnant by a stranger. Later, however, she claimed that
her husband had intimidated her into making this confession. She
explained that while she had been “an angry woman” in her father’s
house, prior to moving to the dar ‘adl, her husband frequently visited
her clandestinely and engaged in sexual relations with her. Moreover,
when her pregnancy became apparent, he had admitted to her hav-
ing caused her pregnancy and, later on, while under the protection
of the ‘adl, they had lived together in complete harmony until her
father-in-law showed up and incited her husband against her.

The ‘adl confirmed in court that the couple’s mutual relations had
been normal until her father-in-law appeared on the scene, after
which the husband began to deny his part in the pregnancy. When
the wife insisted—probably under pressure from her husband—that
she was pregnant by a stranger, the ‘ad/ summoned her and, point-
ing at a saint’s tomb, enjoined her to tell the truth. Recourse to the
sanction of the holy man’s tomb had its effect: the woman withdrew
her first version and attributed her pregnancy to her husband. The
latter, however, persisted in denying paternity.

The Qadr rejected the husband’s denial, apparently on the grounds
that the 4‘an procedure had not taken place. According to this pro-
cedure, in cases of unproven charges of adultery against the wife,
the marriage can be dissolved through a process of mutual impre-
cation; while paternity is denied, the parties are not subject to the
Qur’anic sanctions prescribed for unlawful intercourse (zina) and
unproven charges of unlawful intercourse (gadhf). The Qadi attrib-
uted paternity to the husband and enjoined him to return the wife

' For details on dar ‘adl, see doc. 9 above.
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to his house, to treat her well, restore her dower, her trousseau, and
her jewelry, and pay her maintenance retroactively for the period
during which he had neglected to do so.

The case under review illustrates the Qadf’s ability to bring tribal
society within the orbit of normative Islam by means of dar ‘adl which
is located in an ill-defined zone between tribal custom and sharia.?

Text

[1] [...]® [the wife had claimed in court that she] was supporting
herself (tunfig) on gleanings from the harvest (hasida) of a field* from
the [season] that preceded the date,” because [her husband] had
lodged her in a desolate dwelling (istawhadaha)® and unlawfully seized
[her belongings| (ghasabaha).” [2] When she expressed to her father
her unwillingness to support herself (nafaga) on the harvest, he expressed
reservations.® [3] Then, the court instructed the aforementioned Mr.
Brik to return the wife [from the conjugal dwelling] to his own pri-
vate home’ [4] and to re-examine the case on her father’s return

? For a full analysis of this document, see Layish, The Qadi’s Role, 93-102, 106-7.

* The missing opening of the document seems to include some details on the
dispute between the spouses, a reference to a previous court meeting in which the
wife acknowledged that she was pregnant by a stranger, the Qadi’s appointment
of Shaykh Brik as a notary (‘ad/) to examine the issue, and the Qadf’s instruction
that the spouses stay with this notary. See lines 7-8, 11-12, 15ff. below.

* On harvesting (fusad) as part of a wife’s duties in a family’s household, see al-
Zuwayyi, Ajdabiya, 255.

> The reference is probably to the date on which she proclaimed herself “an
angry woman” and moved to her father’s house. See line 10 below.

¢ Instead of lodging her “in the neighbourhood of virtuous persons” (bi-jiwar qawm
salihtn) or “among virtuous, trustworthy neighbours” (wast jiran salihtin ma’manin)
within the meaning of “legal conjugal dwelling” (maskan shar?); see Layish, Dar ‘Adl,
205-6 and Shalabi, 436, respectively. “Virtuous neighbours” are needed so that the
wife does not feel lonely (/@ tastawhish) and lose her mental balance; see Meron,
210—11. Another possible translation of istawhadaha: “sought to isolate her” or “sought
to be alone with her.”

7 See Ibn ‘Asim, al-Asimiyya, 218, lines 1498ff. Cf. lines 56 below. Ghasabaha
means also “raped her,” but this denotation does not fit the present context.

% In other words, the woman wished to leave the conjugal dwelling but her father
discouraged her from doing so. Among the Awlad ‘Alf, a woman may complain
to her father if her husband does not provide for her food and clothing, or if he
beats her without good reason or continually threathens to do so. Obermeyer, 107.

9 It appears that the couple had already stayed with the same ‘%dl, whose func-
tion is to observe the couple’s behaviour and submit his report to the court. See
Layish, Dar ‘Adl. Ct. dar amin in Fierro, Dos Arbitros, 86t.



146 PERSONAL STATUS AND SUCCESSION

from Kufra. Afterwards, the [Qadi] addressed a question to the hus-
band [5] who responded by denying the pregnancy [paternity] (haml),"
and admitting that he and his brother ‘Abd al-Raziq had taken away
her dress from her, [6] [as well as] her apron, and a bracelet by
force (salaba). Subsequently, on February 11, 1948, corresponding to
the 30th of Rabi® Awwal 1367, [7] the court summoned the two
spouses and the aforementioned Mr. Brik, and both [spouses] were
asked:

Do you want to make statements (agwal) [8] that contradict what you
have previously stated [in court]?"

To this, the wife answered that her first statement was null and void
(batil) [9] because it had been given under pressure (daghf) and intim-
idation from her husband, and that in reality, he had made her
pregnant. [10] She entertained no doubt concerning that fact because
he had remained in contact with her during the time when she was
“an angry woman” (mughtada)' in her father’s [11] house, and did

" Denial of paternity, as in the case under review, is tantamount to an accusa-
tion of adultery (zina). The offence can be established either by the wife’s admis-
sion (four admissions are required) or by the testimony of four eye-witnesses to the
act of sexual intercourse. Once the offence has been established, the wife is liable
to Qur’anic punishment (fadd), that is, lapidation (r¢jm)—provided she is muhsana,
that is, that the marriage has been consummated. If, however, the husband fails to
establish the offence, he is liable to the Qur’anic punishment for unfounded accu-
sation of adultery (gadhf): eighty lashes and removal of the right to testify until he
repents. For references to Islamic legal treatises, see Layish, The Qadi’s Role, 94 fn.
68. Cf. Peters, The Role of the Qadt, 87-88 {Following a dispute between the spouses,
the wife left the conjugal dwelling and moved to her father’s house as “an angry
woman.” After a while, the husband came to his father-in-law’s house in order to
settle the dispute with his wife and take her back home. When the father reproached
him for not paying due attention to his pregnant wife, the husband angrily denied
paternity. Whereupon the wife sued him in court on grounds of unproven charge
of unlawful intercourse (gadhf) and the ¢gadi sentenced him to fhadd punishment of
80 lashes}. On denial of paternity and the procedure of 4n, see Linant de Bellefonds,
Traité, vol. 3, 44—47. As we shall see later, this is a case of a pregnancy begun while
the woman was “angry” living in her father’s house before moving to the dar ‘adl.

""" This seems to refer to the wife’s first admission that she was pregnant by a
stranger.

12 According to the customary law of the Awlad ‘Ali, a mughtaza, a wife whose
husband unlawfully beats her finds refuge in the dwelling of one of her agnates;
she “throws herself” (ramiya), i.e., lodges (nazila) in his dwelling seeking his protec-
tion (kmaya) and intervention in securing her rights and solving the dispute with
her husband; the husband is obliged to pay a fine (kabara) of ten pounds to the
owner of the dwelling by way of a disciplinary punishment (ta’dtban lahu); Mahjtb,
333, section 38; cf. Stewart, ‘Urf, 890. The status of “an angry woman” seems to
be common practice in Cyrenaica. See, e.g., Davis, Archive, Shari‘a Court of Ajdabiya,
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not cease having sexual relations (mukhalata) with her whenever the
occasion presented itself; indeed, even after her first appearance [12]
[in court] and her preceding statement, he visited her at night in
her [13] bedroom and had sexual relations with her (khalataha). [She
also said that] her husband was aware of her pregnancy and acknowl-
edged it [14] and that he had lived in harmonious intimacy (mu‘ashara)
with her [after moving to the dar ‘adl] untl his father’s visit and
their long meeting [i.e., of her father-in-law and her husband; that
was| when [15] his behaviour towards her changed."

The aforementioned Mr. Brik was asked [to report on] what he

knew [concerning the relations] between the aforementioned couple.
[16] He answered:

A few days after they resumed conjugal relations (murdja‘atihima) under
my protection (jiwan),"* I decided to go [17] to Ajdabiya, and I asked
cach of them separately concerning their conjugal life (mu‘asharatihima),
since there was a possibility that I might call at [18] the Shari‘a Court
in order to make a report (tkhbar) [concerning the spouses under his
protection]. Their replies indicated that there was complete harmony
between them. [19] However, on my return from Ajdabiya I found
the two of them in an opposite frame of mind, [20] and I was informed
that in my absence the husband’s father had called at the pasturage.
Subsequently, the husband came to me [21] to inform me that his
wife was evidently pregnant, and that she attributed this to another
man.

Mr. [22] Brik continued:

I brought the wife to my home and, pointing to the tomb (darih) of
Sidr Jibril, [23] T exhorted her to state nothing but the truth.”” However,

p- 176 no. 172 of October 30, 1947 (mughddaba); p. 27 no. 52 (date not available
to me); Mohsen, 114. Cf. Layish, Women, 98 n. 66 and the references indicated
there; Kressel, Descent, 108, 204.

" Seeing that intimate relations between the spouses (transpiring while the wife
was living in her father’s house) were kept secret, the father may have convinced
his son that the wife’s pregnancy could be attributed to a stranger and that it was
appropriate for his son, to safeguard family reputation and honour, to deny pater-
nity. Had it not been for the woman’s status of “an angry woman” the presump-
tion would have been that “the child belongs to the matrimonial bed” (al-walad
llfirash). See Coulson, Succession, 23; Peters, Bridewealth, 12627, 145.

" For further details on jiwar, see Layish, Dar ‘Adl, 206-8.

5 The Bedouin believe that holy men and their tombs are sources of baraka,
divine blessing. The ‘adl here enlists the sanction of the local Saff saint’s tomb as
a means of deterring the wife from lying about her pregnancy; the expedient proved
successful. Cf. doc. 54, line 15 (Sidi ‘Abd al-Salam al-Asmar [al-FTtari]) below;
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she left my house without uttering a word. [24] Three days later, her
husband came to me and informed me that his wife confessed ((%raf)
[that her pregnancy was by him]. I accompanied him home [25] and
the wife confirmed what she had previously confessed [that she had
been made pregnant by her husband]. To this her husband responded
by insisting on what he had previously maintained [i.e., that he had
not caused the pregnancy].

[26] He [i.e., the husband] denied [in court| that his father had come
to visit him while under Mr. Brik’s protection (juwar). [He persisted
in denying (nafy) [his responsibility] for the pregnancy stating:

[27] When my wife left my home last year [and moved to her father’s
house as “an angry woman”]| she was still having her menses (ka’id).
After that [28] I had no contact with her until [we placed ourselves]
under Mr. Brik’s protection (jira).'®

Afterwards, on the 12th of the month of February of the current
[year], [29] the two aforementioned proxies (wakilan)'” appeared [in
court], and were asked if they had [anything to say]| that contradicted
previous statements. They answered negatively. [30] Mr. Brik was
ordered to transfer (faslim) her protection (hamiyatiha) <himayatiha>'®
to her father and the latter was ordered to accept (ustlam) it [i.e.,
the protection]."

Albergoni, Droit coutumier, 126-28; idem, Ecrire la coutume, 39, 43—44; Layish, Dar
Adl, 204 and the references indicated there. According to the customs (‘awa’id) of
the Awlad ‘Ali, the oath is administered either at the tomb of a “holy man” or at
the mosque in Marsa Matrth, and always on I'riday; see Obermeyer, 211{f; 223-24
(following a case of wounding and subsequent reconciliation of the parties, an oath
was taken on Friday at the shrine of Sidi Yanis al-Jarayra); 229ff. (“By the truth
of the owner of this tomb;” the oath took place on Friday at the shrine of Sidt
‘Awwam [?]); Mohsen, 57-59 (among the Awlad ‘Alf in the Western Desert, if the
defendant refuses to take an oath at the saint’s tomb, he loses his case in favour
of the claimant), 131; Ibn Muasa, 46-48 (pilgrimage to the tombs of holy men);
Khayrallah, 267 (an oath was taken at the tomb of Sidi Rafi® al-AnsarT in al-Bayda’
in the course of a dispute on wells); Davis, Libyan Politics, 146-47; al-Suri, 395-96;
Gellner, Samnts, 9t.; idem, Doctor, 28; Evans-Pritchard, 8-9, 65, 82-83, 117; Murray,
430-31; Levtzion, Islamization, 17-18; Hart, Murder, 360; Morsy, 49; cf. Ibn al-‘Attar,
526 (the Qadrt instructed the defendant to take an oath at the masid jami, the cen-
tral mosque where the public prayer is performed on Fridays); Ginat, 84, 120
(Abraham’s cave in Hebron).

16 See jiwar, lines 16, 28 above; Layish, Dar ‘adl, 207-8; cf. al-Qusis, 57.

7 Their identity may have been mentioned in the opening of the document,
regrettably missing.

'8 Cf. al-Qusus, 57.

Y The ‘adl’s function ends after he has reported to the Qadi concerning the
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[31] On the basis of what had been said in the preceding depo-
sitions (mahady) and with due regard to the certification (thubut) of
the marriage contract, the spouses’ intimate association, [32] their
sexual intercourse (khulta), [and also with due regard to the fact that]
the shari‘a established a procedure (haddadat . . . tahdidan) for the denial
of pregnancy [paternity]| (nafy al-haml)—no proof of which had been
produced [i.e., showing that this procedure had been carried out]*
in these [33] depositions—his honour the Qadt ruled that the preg-
nancy [paternity| should be attributed (i/kaq) to the husband,” and
obligated the latter to restore [34] to his wife everything he had
taken away from her: her dower, her clothing and her jewelry, in
other words, her aforementioned garments, her apron, and her
bracelet. [35] He likewise obligated him to provide [arrears] main-
tenance from the time that he had neglected to pay it (nafagat ihmaliha).
This was valued [36] at two and a half pounds for a period of five
months until February 1948. [He also obliged him] to take his wife
back [37] and to treat her well. He duly handed down [the ver-
dict], instructed that it be entered, and had [the witnesses| testify
(ishhad) to it on February 16, 1948.

[38] Witnesses to the proceedings (shuhiad al-hal).

[39] The matter being as indicated above?
{[40] The Qadr of Ajdabiya
[41] Rafi® ‘Abd al-Rahman al-Qadi}

essence of the dispute between the spouses and their respective responsibilities vis-
a-vis the dispute. The wife returns to her father’s house before the Qadi’s verdict
is eflected.

% Tt appears that the Qadi here is referring to the procedure of #%an. On the
mechanism of this procedure and analysis of the Qadr’s decision, see Layish, 7he
Qadv’s Role, 94-97.

2 Cf. Davis, Archive, Shari‘a Court of Kufra, no. 23 of April 14, 1933 (the Qadr
attributed the pregnancy of a divorced woman to her ex-husband on the basis of
the testimony of witnesses); no. 28 of July 18, 1933 (A woman claimed to have
been raped by a stranger; the Qadi refused to attribute her pregnancy to this
stranger because she had failed to notify anyone of the rape immediately after its
alleged occurrence).

# The conclusion of this document is not available to me.
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DocuMmENT 42

Introduction

A man stated that he was very old, destitute, and physically unable
to support himself by working. He requested the court to oblige his
four sons to grant him maintenance. One of the sons agreed to pay
his father one-third of his maintenance on the understanding that
the other sons would contribute the rest.

The Qadi then conferred on the agreement the validity of a shar7
judgement. This case provides another illustration of a weak individ-
ual in tribal society resorting to the shari‘a court to ensure his rights
under the shari‘a.!

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family, and Companions, and
grant them peace.’

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him!’

[3] SENTENCE (HUKM) RELATING TO MAINTENANCE (NAFAQA) IMPOSED
ON A SON IN FAVOUR OF HIS FATHER ‘UMAR B. AL-MIDHIM
Entered in register no. 405, pp. 273, 277

[4] In the Shari‘a Court of Ajdabiya presided over by the Qadt
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him. Amen!

[5] ‘Umar b. ‘Abdallah b. al-Midhim aged 80, from the R‘€dat
[subtribe]| of the Magharba* tribe [gabila], appeared [in court], and
after identification (ma‘rifa) in accordance with the shar? procedure’
made the following statement:

See Layish, Legal Documents, 3; Davis, Libyan Politics, 223.

See doc. 1, fn. 2.

See doc. 1, fn. 3.

See De Agostini, Cirendica, 325; Evans-Pritchard, map facing p. 35.
See Glossary, s.v. tanf.

G e W o =



DOCUMENT 42 151

[6] T am very old and advanced in years, I lack the strength to work,
and I own no material goods; I have become physically too feeble
(‘@jiz) [7] for gainful employment and earning (kasb) a living, and my
state 1s one of utter destitution (fagr). I have children called Hasan,
‘Abdallah, Abu Bakr, and Mhammad; the [first] three live on the out-
skirts of Benghazi, and Mhammad lives [8] on the outskirts of Ajdabiya.
I ask that the noble Shari‘a Court (al-shar‘) impose on them the oblig-
ation of providing me with maintenance (nafaga).®

When his aforementioned son Mhammad appeared [in court], he
confirmed everything his aforementioned father ‘Umar had said [9]
concerning his paternity (zbuwwa) and his abject poverty. After
Mhammad discussed [the situation], he obligated (alzama) himself to
pay his father maintenance to the amount of 60 gurish every month
beginning on the date [of this verdict], [10] this sum being one-third
of the [entire amount] of the maintenance; [the rest is to be paid] by
his other aforementioned brothers. He undertook to pay this main-
tenance until his aforementioned father enjoyed easy circumstances.

By virtue of the agreement reached by the parties while they [11]
were in a state of legal competence (hala ja’iza) in shar7 terms, as
duly certified (thubaf) by the aforementioned judge (hakim), the latter
ruled that the aforementioned Mhammad should pay a third of his
father’s maintenance; [the rest being payable] by his other brothers,’
to the amount of 60 gurish a month [12] starting on the date [of
the sentence]. Three pounds out of this amount have already been paid
[to the father] as part of this [agreement].® [Issued] as shar7 sen-
tence. [The Qadi] signed it, had the undersigned [witnesses| testify

® The guiding principle in the Maliki school is that needy parents are entitled
to maintenance from their children (of both sexes) when the latter have the nec-
essary means (see Ibn ‘Asim, al-Asimipya, 90, line 593; Linant de Bellefonds, Traité,
vol. 3, 86-88; Anderson, Africa, 371). According to the customs of the Bedouin in
the Western Desert, a son must respect and obey his father; and when he begins
to earn money, he must contribute generously towards his support (Obermeyer,
103). The Qadt here seems to have worded the father’s request in shar7 terms (e.g.,
Jagr) making it mandatory on the part of his sons to pay him maintenance.

7 The Qadr’s intervention here is limited to granting the validity of a court rul-
ing to an agreement reached by the parties themselves. This ruling is also binding
on the other sons who were not present at this session, and the amount of whose
contribution had not been determined. In other cases too, maintenance for the par-
ents was imposed with the consent of their sons. See, e.g., Davis, Archive, Shari‘a
Court of Ajdabiya, pp. 21920 no. [365] of July 7, 1953 (maintenance for both
parents); pp. 207-8 no. 348 of June [?], 1953 (maintenance for the mother).

8 It may well be that the three pounds were paid by way of arrears maintenance.
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to its contents (ashhada ‘alayhi) and instructed that it be registered.
[The sentence] was entered [13] on the 21st day of Sha‘han 1373,

corresponding to April 25, 1954.

The signatures are in the protocol (dabt)

[14] Witnesses to the proceedings (shuhid al-hal)’
[15] ‘Imran ‘Isa

Mhammad al-Talib al-Hammalt

Mhammad ‘Abd al-Salam

The matter being as indicated above
The Qadrt of Ajdabiya
[16] Husayn Muhammad al-Ahlaft

? What is intended here is the use of professional notaries as witnesses of the

entire proceedings. See Glossary, s.v. ‘adl.
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DocuMmenT 43

Introduction

A man died about seven years prior to this court session and left
behind a widow (Rabha) and a minor son (‘Abdallah) as well as sons
by another woman. Two years later, Rabha remarried and moved
with her minor son to the conjugal dwelling of her new husband.
During all this time the son was in the widow’s custody, which con-
tinued a full year after her son attained puberty (ii&lam)—at which
point the shar? period of custody (according to the Maliki doctrine)
expires. Ibrahim, one of the minor’s paternal half-brothers,' acted
as his proxy and seems to have enjoyed full control of the patri-
mony. About eight months prior to the present court session a suc-
cession order with respect to this estate was issued by the Shari‘a
Court, probably on the widow’s initiative. One week prior to the
session, Ibrahim took ‘Abdallah away from her and Rabha lodged
a claim against IbrahTm asking that the court instruct him to return
her son into her custody and, at the same time, sought permission
to keep under her supervision (murdgaba) her son’s share of his father’s
estate, consisting of rent due on a house that had also been in
Ibrahim’s possession.

The defendant, Ibrahim, stated that, at the time of Rabha’s mar-
riage to her new husband, an agreement had been reached between
the two of them to the effect that the defendant would pay ‘Abdallah’s
maintenance from the date of the latter’s transfer to the new con-
jugal dwelling out of ‘Abdallah’s share of the revenue accruing from
the rent. Since Rabha’s present husband had not claimed arrears
maintenance for that period—despite the aforementioned agreement—
the defendant was ready, as a good will gesture, to restore ‘Abdallah
to his mother’s custody on condition that the boy would not stay
with her longer than one year. The mother refused to accept any
time limit and insisted on her previous claim.

The Qadi ruled that because ‘Abdallah’s paternal half-brothers
had tacitly agreed to granting Rabha custody over her son for over
a year after the expiry of the shar7 period of custody, their right to
claim ‘Abdallah ceased, and since Rabha had not given up custody

' See Glossary, s.v. akh l-ab.
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of her son, her right in this matter remained intact. The Qadt oblig-
ated the defendant to transfer to the mother ‘Abdallah’s portion of
the revenue accruing from the rent of the house for the period dur-
ing which Ibrahtm had occupied it, and also required him to pay
‘Abdallah’s portion of the rent due for his own occupancy of the
house starting from the day of the litigation.

It seems that the main issue in the case under review was the
paternal half-brother’s wish to control the minor’s share in their
father’s estate rather than the question of the mother’s right of cus-
tody. This objective had been fully achieved as long as the defendant
acted as the minor’s proxy. The mother’s remarriage and the issuing
of a shar? succession order with respect to the patrimony threatened
to undermine the defendant’s effective control over his paternal half-
brother’s share in the estate.

The case under study illustrates a trend on the part of women as
weak members in tribal society to resort to the shari‘a court with a
view to protecting their rights under the shari‘a.? The Qadi, for his
part, fully realized these expectations.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.’

[2] In the reign of the glorious Sovereign, sayyid Muhammad Idris
I, King of the United Kingdom of Libya. May Allah the Exalted
preserve him!*

[3] SENTENCE (HUKM) GRANTING RABHA BINT AHMAD CUSTODY (HADANA)
OF HER MINOR SON ‘ABDALLAH ‘ABD AL-QADIR BAZAMA, AND
ESTABLISHING THE SON’S RIGHT TO THE RENT DUE TO HIM
FROM HIS FATHER’S HOUSE.
Entered in [register] no. 4/119, p. 73

? See Introduction to this volume, p. 5; Layish, Legal Documents, 3; Davis, Libyan
Politics, 223.

3 See doc. 1, n. 2.

* See doc. 1, . 3.
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[4] In the Shari‘a Court of Ajdabiya presided over by the Qadt
Shaykh Muhammad al-Santsi al-Ghazzalt al-Khattabt. May Allah
prosper him. Amen!

[5] A woman called Rabha bint Ahmad al-Majbari from the
Bazama lineage (‘@ila) [of the Majabra tribe],” born in Kufra and
residing in Ajdabiya, aged 40, [6] identified (ma%ifa)® by person and
name, stated [with regard to] her son ‘Abdallah b. ‘Abd al-Qadir

Bazama, who was seven years old:

[7] His father the aforementioned [‘Abd al-Qadir Bazama] died and
I remarried two years after his decease, and my son the aforemen-
tioned ‘Abdallah remained with me.” A week ago [8] from the date
of [the present court session], his paternal half-brother (akhathu li-abihi),
called Ibrahim, took him away and has not returned him [to me]
since.! I ask the noble Shari‘a Court to instruct the aforementioned
Ibrahm [9] to restore my son to me. I likewise ask that his [the son’s]
share of his father’s house be transferred into my possession.’

When Ibrahim was questioned on this matter [10] he confirmed
what his aforementioned father’s wife had stated. He said:

Since Mr. ‘Abdallah al-Habib [Rabha’s second husband] does not
claim the maintenance [from the defendant Ibrahim] [11] due for the
period that has elapsed [that is, since the transfer of the child to the
new conjugal dwelling] (nafaga madiya), [the maintenance which] had

> See De Agostini, Cirendica, 336fT.

b See Glossary, s.v. ta%if:

The mother’s right to custody is anchored in the shari‘a which, however, does
not recognize the minor’s best interest as a principle. According to the most dom-
inant opinion in the Maliki school, the period of custody expires with respect to a
boy with the appearance of the first manifestations of puberty (thtilam), and with
respect to a girl—on the consummation of her marriage (see Ibn ‘Asim, al-Asimiyya,
98f., lines 657-58; Linant de Bellefonds, 77aité, vol. 1, 171). According to custom-
ary law in the Western Desert, a divorced woman is entitled to the custody of her
minor children, and the divorcing husband must provide for their maintenance.
The children are transferred to their father immediately after termination of wean-
ing (fitam) unless he freely renounces his right, in which case he must proceed with
the payment of maintenance. If he is unable to provide maintenance, his agnates
should do this in his stead (al-Jawhari, 200—1). Rabha kept her son in her custody
for over a year after he attained puberty (see lines 15-16 below).

% The reason for this would seem the paternal half-brother’s wish to control
‘Abdallah’s share in the estate; the formal expiry of the mother’s right to custody
was used as a pretext to this end (see below).

 She here means that she wishes to receive the minor’s share of the revenues
due as rent on the house (which his paternal half-brother had appropriated for his
own use) so as to provide her son’s maintenance (see below).

7
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been stipulated [from Ibrahim| on the day of the marriage to the
aforementioned wife of my father,'’ I am ready to return my brother
‘Abdallah [12] to his aforementioned mother at the earliest occasion
on condition that he stays with her for a period not exceeding one
year.

I [the Qadi] summoned the aforementioned Rabha [to court] [13]
and read before her the response of the aforementioned Ibrahim,
and she declared her unwillingness to accept any condition whatso-
ever with regard to the custody (hadana) [14] of her son. She repeat-
edly demanded her right to custody of her son ‘Abdallah, as well
as control (muraqaba) over his share (sahm) [of his father’s estate] now
in the possession of his brother Ibrahtm. Her request was granted,
the aforementioned judge appointed a committee that estimated the
extent [of the rent] due on the house as six pounds a year.

[15] Since the claimant Rabha did not give up custody of her
son ‘Abdallah, who had lived with her for over a year, [16] after
the lapse (sugif) of her right of custody over him with his brothers’
tacit acceptance—and their silence testifies to their consent and suffices
to annul their right [over the child]—, and considering the fact that
[17] the aforementioned Rabha did not renounce (lam tatanazal) her
right to custody over her son ‘Abdallah,' and that Ibrahim had

' It would scem that on the day of her remarriage to her present husband,
Rabha had entered into an agreement with the defendant Ibrahim that the latter
would pay ‘Abdallah’s maintenance from the date of the latter’s transfer to the new
conjugal dwelling out of his share of the rent due on the house. The agreement
had not been fulfilled and the new husband had supported ‘Abdallah himself with-
out advancing any claims against the defendant. There is some evidence in the
Libyan szl to the effect that a husband undertakes to provide maintenance to his
wife’s children by a previous husband. See Davis, Archive, Shari‘a Court of Ajdabiya,
p- 85 no. 85 of September 13, 1943; p. 119 no. 119 of January 9, 1944. Occasionally,
however, the second husband insists that maintenance for the minor be paid by
the minor’s father. See Davis, Archive, Shari‘a Court of Ajdabiya, p. 27 no. 52 of
September 8, 1951. For arrangements concerning the question of custody by mutual
agreement between the remarried mother and the children’s agnates, see Anderson,
Africa, 215.

"' In other words, the mother’s right to custody of the child had expired upon
his attaining puberty. Nevertheless, she continued to keep the child well over one
year after that date with his paternal half-brothers’ tacit consent. The Malikt school
does not recognize guardianship over the person (wilaya ‘ala “l-nafs), and even with
respect to guardianship over property (wildya ‘ala °l-mal)—this position is reserved
to the minor’s father (but not other agnates) or the latter’s testamentary guardian
(was?) and, in their absence, to the ¢adi (see Linant de Bellefonds, 7raité, vol. 3,
180-83). In the Qadr’s view, the brothers’ tacit consent deprived them of their right
to the child (the nature of which is not specified; Ibrahim was the minor’s proxy,
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admitted that he had lived [18] in the house since his father’s death
without contributing anything to his brother ‘Abdallah’s maintenance
out of [the latter’s] share [of the rent] of the house, and that [fur-
thermore] the witnesses had testified [19] that the house was the
property (milk) of the deceased ‘Abd al-Qadir Bazama to which
‘Abdallah, the aforementioned minor, had the right of inheritance
together with the rest of the legal heirs (waratha), [in short] on the
basis of [20] the foregoing [facts], [the professional witnesses made
the following statement:]

the aforementioned judge made us testify (ashhadana) to his ruling that
the aforementioned Rabha had the right of custody over her son, the
aforementioned ‘Abdallah, [21] and he likewise ruled that Ibrahim b.
‘Abd al-Qadir is henceforth obliged to pay one and a half pounds a
year as rent for his occupancy of the house. [22] He also ruled that
he [Ibrahim] was to pay the minor ‘Abdallah’s share [out of the rev-
enues| accruing from the rent [of the house] for the period during
which he had occupied it, that is, for seven [23] years while acting as
the minor’s proxy (rnaba), the sum of ten and a half pounds, this being
the [minor’s] share [of the revenues from the rent] on the aforemen-
tioned house [24] according to the shar7 prescribed rules of inheritance
(farida); [the succession order was] issued by the court on April 2,
1952 (order no. 4/135)."2

[25] [Issued] as a valid shar7 sentence. [The Qadi] signed and

confirmed it and instructed that it be carried out as required. This

was done in the precincts where the Qadi is officially located. [26]

He had the undersigned witnesses testify to this effect and instructed

that it be entered. The sentence was entered on the 18th day of

Rabi® al-Awwal 1372 [27] corresponding to December 6, 1952.
The claimant’s fingerprint and the defendant’s signature

[28] Witnesses to the proceedings (shuhid al-hal)
[29] Mr. ‘Abdallah Muasa

Mr. ‘Abd al-Rahman Hamuda

Mr. ‘Umar Adam

see line 23 below) and extended the woman’s own right of custody (for unspecified
period), which she had not renounced.

2 Tt may well be that the order of succession had been initiated by Rabha with
a view to obtaining possession of her son ‘Abdallah’s share of the estate. This ini-
tiative seems to have provided Ibrahim, the paternal half-brother with the imme-
diate incentive of depriving Rabha of custody.
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Mr. ‘Abd al-Halim Dawla

Mr. Mhammad ‘Abd al-Salam
[30] The SharT Na’ib
Muhammad Talib al-Hammali*?

The matter being as indicated above
The Qadr of Ajdabiya
[31] Muhammad al-Sants1 al-Ghazzalt [al-Khattabi]

" He acts concurrently or intermittently in two capacities: as a SharT Na’ib and
as a notary or professional witness. See Name Index of Qadis, Na’ibs and Other
Judicial Clerks. Cf. doc. 17, fn. 8 below.
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DocuMmenT 44

Introduction

A woman brought a claim against her elder son, who had taken
possession of property (livestock, land, and merchandise) belonging
to her younger son, a minor, then still in her custody. This prop-
erty apparently constituted the latter’s share of his father’s estate.
The court appointed her, with the consent of her elder son, guardian
of her minor son’s property, until the expiry of the latter’s period
of custody, and instructed the elder son to transfer into her posses-
sion all the younger son’s property, and to refrain from attempting
to encroach upon it unlawfully in the future.

The dispute between the mother and her elder son over the minor
son’s property reflects the conflict between the shar7 norm granting
women the competence to dispose of property and the customary
norm favouring the minor’s agnates. In this case the Qadi endeav-
ours to impose the shar7 norm.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions and
grant them peace.'

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya, and Emir of Barqa [Cyrenaica]. May
Allah the Exalted preserve him!”?

[3] APPOINTMENT OF SA‘TDA BINT SA‘ID ‘ABED AS GUARDIAN
OVER HER MINOR SON MHAMMAD
Entered in register no. 452, p. 301

[4] At the Shari‘a court of Ajdabiya, presided over by the Qadi,
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him! Amen.

' See doc. 1, . 2.
2 See doc. 1, fn. 3.
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[5] On the basis of what has been reported by Sa‘fda bint Sa‘td
b. ‘Abéd from the Nkheélat [sublineage of the Mamin branch of the
subtribe al-Tarsh] belonging to the “Urfa’ tribe [gabila] and her son
Mas‘ad b. Hasan b. ‘Askar from the ‘Alf [lineage] of the Magharba*
tribe, [both having been] identified (ma‘rafayn)® [6] by person and
name in register no. 452, on July 4, 1954, it was proved to the sat-
isfaction of the aforementioned judge (fakim) that her minor (gasi)
son owned a she-camel the value of which is equivalent® [7] to ibn
‘ashar,’ another camel which this year became a g¢a‘ad,? [another]
camel (jamal), eight sheep, four yearling ewe lambs (hawlyyat),’ one
male yearling lamb, nine goats, eight heads of cattle (‘gmipyar)"® [8]
eight four-year-old goats (ruba%yyat),'' two male goats, four young
nanny-goats, a portion equivalent to a third of a saniya'? on a vine-
yard located in Shahwan, identified by them, three [9] and one-
third siwan" of barley (shar) from the previous year, and six and a
half siwan of new barley [i.e., this year’s crop].

After her son Mas‘td gave his consent, the aforementioned judge
ruled [10] the appointment (nash) of the aforementioned Sa‘ida as
shar? guardian (mugaddama)'* over [the property of] her aforemen-
tioned son Mahmud for the period of the shar7 custody (hadana),”

* See De Agostini, Cirendica, 2311T., 240, 242, 244; Evans-Pritchard, map facing
. 35.
P See De Agostini, Cirendica, 316-21; Evans-Pritchard, map facing p. 35.

°> See Glossary, s.v. a9

S If tahtaha is the right reading, then the translaton should be: “[...] a she-
camel accompanied by [...].”

7 Kurpershoek (412) cites asar “she camels whose young have become fasuw,
about ten months old.”

8 Cf. gi‘ad (pl. gidan), “young male camels for the first six years, until their eye-
teeth, niban, become fully developed” (Musil, 334).

® Cf. haul, “mouton” (Dozy, vol. 1, 341).

10 CL. Jamiyy (pl. ‘gama), “taureau, jeune taureau d’environ deux (ou trois) ans,
veau” (Dozy, vol. 2, 98).

""" See Lane, 1018ii. Hava (238) gives raba%yyat, “toothless (beast).”

? TIrrigated plot of land. See Glossary.

B osac (pl. asu, aswu’), “mesure variable de quarante a cinquante livres” (Dozy,
vol. 1, 853).

" In the absence of the minor’s father or the latter’s testamentary guardian (wast),
the ¢gad7 may appoint a guardian (mugaddam) over the minor’s property. See Linant
de Bellefonds, Traité, vol. 3, 183; Glossary, s.v. mugaddam.

5 What is intended here is no doubt the minor son’s portion of his father’s estate,
which had been taken over by the elder son. The latter consented to the mother’s
appointment on condition that it be only temporary, that is, lasting until the minor
attained puberty which signifies the expiry of the period of hadana. Under Maliki



DOCUMENT 44 161

and obligated her to look after [11] his property. Any carelessness
on her part in carrying out her function, or loss of the property
[incurred] would render her liable (malziima) to make good the loss.
He also bound her to present this court with a report [12] every
six months starting from the date [of the present ruling].'® He like-
wise bound her son, the aforementioned Mas‘td, to deliver into her
keeping everything in his possession belonging to his aforementioned
minor brother [13] and to refrain from seizing unlawtully ( yata‘adda)
the aforementioned brother’s property in the future. [Issued] as shar7
sentence (hukm). [ The Qadi] appended his signature to it, confirmed
it, had the undersigned witnesses testify (ashhada) to its contents [14]
and instructed that it be registered. [The sentence] was entered on
the 3rd day of Dhu ’l-Qa‘da 1373 corresponding to July 4, 1954.
The signatures are included in the court protocol (daby).

[15] Witnesses to the proceedings (shuhad al-hal)"’
[16] Imran ‘Isa

Mhammad ‘Abd al-Salam

Mhammad al-Talib al-Hammalt

The matter being as stated above
The Qadi of Ajdabiya
[17] Husayn Muhammad al-Ahlaft

doctrine, the minor’s agnates (with the exception of the father) are not natural
guardians, but Mas‘ad, the minor’s elder brother, may gain control over the minor’s
share of the estate by being appointed as his proxy (see doc. 43 above) or guardian
by the court. In other cases, the court appointed the paternal uncle (‘@mm) as a
guardian over the minors’ shares in their father’s estate “by virtue of strength of
relationship” (l-quwwat al-garaba). See Davis, Archiwve, Shari‘a Court of Ajdabiyya,
p. 111 no. [?] of January [?], 1947; p. 186 no. 183 of February [?], 1948 {The
full brother (shaqig) of the deceased claimed in court that, as the minor’s paternal
uncle, he was “the most appropriate and qualified person” for nomination as
guardian. The maternal grandfather was appointed as supervisor (nazir) alongside
the guardian}. Cf. Bousquet, Islamic Law, 4—5; Marx, 185; Layish, Women, 270-71.

1 The mother’s appointment, on her own initiative, as guardian of the minor’s
property attests to her competence—under the shari‘a—to dispose of property. In
effect, the Qadt’s appointment of the mother as legal guardian constitutes an impo-
sition of a shar7 norm at the expense of custom.

'7 Professional witnesses and notaries are intended. See Glossary, s.v. ‘adl.
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DocumenT 45

Introduction

This introduction is relevant to all the documents pertaining to inher-
itance (docs. 45-54). The data provided below may give some gen-
eral notion with respect to the apportionment of estates in various
regions of Cyrenaica, particularly among the Awlad ‘Alf in the
Western Desert.

Al-JawharT maintains that as a rule the Bedouin in the Western
Desert apportion their estates in accordance with the shar7 rules of
inheritance." Mohsen too confirms that among the Awlad “Alf in the
same region, the daughter’s right of inheritance under the shari‘a is
recognized. In practice, however, only sons inherit. Daughters renounce
their shares of the estate in return for some compensation and for
protection based on blood kinship; if they insist on receiving their
shares in their fathers’ estates they have to forfeit their right to pro-
tection.? E.L. Peters has also noted that females are as a rule disin-
herited by males in order to avoid the alienation of their shares in
the patrimony through their marriage outside the agnatic family.’
Obermeyer confirms that as a rule, inheritance in the Western Desert
is determined through the patrilineal lineage principle; a daughter
may inherit only in exceptional cases, such as when the praepositus
leaves no sons or male agnates behind; she refrains from claiming
her right in the estate in the presence of sons out of respect for her
brothers.*

The agnates are concerned with the preservation of the patrimony
intact, daughters realizing their prescribed portions under the shari‘a
actually transfer these portions outside the family and the lineage
through their marriage to strangers thus causing the fragmentation
of the patrimony.

On the face of it, there is ample evidence in the Libyan syl that
women enjoy their shar? capacity to own and dispose of property

' Al-Jawhart, 202; cf. doc. 55.

2 Mohsen, 120-23.

3 Peters, Bridewealth, 128, 153. Cf. Behnke, 117-18; Colucci, Tribu, 29.

* Obermeyer, 61-62, 109. The same applies to Bedouin in the Middle East; see
al-Qusts, 43-44; Abu Hassan, 280, 316; al-‘Abbadi, al-Qada’, 71-74; Marx, 185;
Layish, Women, 290ff.
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though, in all these cases, one gains the impression that special cir-
cumstances made possible the application of the shar7 rules of inher-
itance. It goes without saying that the picture gained from the shar7
orders of succession does not necessarily reflect reality outside the
shari‘a courts; the order of succession in itself does not prove that it
was carried out in actual fact, given the potential opposition on the
part of the male agnates.” It stands to reason that females resort to
the shari‘a court precisely because they are deprived of their shar7
rights of inheritance under customary law.

The Malikt law of inheritance, unlike other schools of law, makes
substantial concessions to customary law at the expense of shar?
norms. Thus it does not recognize the shar7 category of dhawi al-
arham, cognatic heirs and, in the absence of Qur’anic heirs (dhawi
al-far@’id) and agnatic heirs (‘asaba),’ it assigns their portions to bayt
al-mal, the Treasury. Similarly, the Maliki school does not recognize
the doctrine of the radd, the reversion of the residue to the Qur’anic
heirs when their prescribed portions do not exhaust the estate and
when there are no male agnates; in these circumstances, it assigns
the residue again to bayt al-mal. According to all the other schools,
only spouses are denied the radd. And finally, the Maliki school pro-
hibits disposal of more than one-third of an heirless estate by will.
According to other schools, the testator is not subject to the ultra
vires doctrine and may thus dispose of the entire heirless estate. It is
no wonder then, that the Bedouin of al-Qasr in the Western Desert
strongly regard depriving females (and presumably also cognates) of
their rights of inheritance to be in the best tradition of Islamic law.’

In the case under review, a daughter initiates a succession order
relating to her mother’s estate. At the time of the latter’s death some
years previously, the heirs included three daughters and a son. Prior
to this initiative, the son and one of the daughters passed away leav-
ing their portions of the inheritance to their spouses and their chil-
dren, that is, to the praepositus’ grandchildren. The Qadi assigned
the estate in accordance with shar? apportionment. The son con-
verted the daughters from Qur’anic into agnatic heirs each entitled

> See, e.g., doc. 53 below.

® On comparison between the tribal ‘@saba and the agnatic heirs under Islamic
law, see Colucci, Tribu, 29.

7 See Layish, Malki Wagqf, 1-2; cf. Obermeyer, 194I. On absolute freedom of
testation among the Bedouin of the Judean Desert, sce Layish, Fatwa.
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to one-half of his own portion. Because the son and the daughter
had died after the praepositus, they are allotted a share of the inher-
itance alongside the living daughters. Their heirs then step into their
shoes and take the portions they would have been entitled to had
they lived. The deceased children’s spouses take their Qur’anic por-
tions in the estate, and the grandsons are given a portion twice as
large as that of the granddaughters in the two branches of the family.
The fact that no succession order was issued in the son’s lifetime
perhaps indicates that he was in full control of the property. The
daughter’s initiative in issuing a succession order on her mother’s
estate implies that women enjoy capacity to own and dispose of
property. The fact that a mother’s estate was at issue apparently
facilitated the apportionment of the property, since no agnatic con-
siderations relating to the integrity of the family property arose.

Text

[1] In the name of Allah the Compassionate, the Merciful. May
Allah bless our Lord Muhammad, his family and Companions and
grant them peace!®

(2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May
Allah the Exalted preserve him!’

[3] SHART APPORTIONMENT (FARIDA) CONCERNING THE ESTATE OF THE
DECEASED PERSONS MABRUKA, RABHA, ADAM, AND HSEN
Entered in register no. 443, p. 296

[4] At the Shari‘a court of Ajdabiya, presided over by the Qadt
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him! Amen.

[5] Maryam bint Ihsén b. ‘Alf Abf Fanna from the Sdedi'” [section]
of the Zwayya tribe (gabila), aged 55, born and resident in Ajdabiya,
appeared [in court]. After her identification (%f)"" [6] according

8 See doc. 1, fn. 2.

9 See doc. 1, fn. 3.

" See De Agostini, Cirendica, 407-8.
" See Glossary, s.v. fa7if.
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to shar7 procedure by two persons of good reputation [functioning]
as notaries at this court (‘adlay hadlihi al-mahkama),'”* [Maryam] stated
that her mother Mabrtka bint Whéda al-Darst died seven years pre-
viously leaving her estate, by intestate succession (munhasira), [7] to
the claimant, her daughter, to her son Adam b. Hsén, and to her
two daughters Fidda and Rabha. There were no other heirs. Two
years after her mother’s death, the aforementioned Rabha died; [8]
leaving her [portion of the] estate to her husband Ahmad al-Sharif,
her son Faraj, and her two daughters Umm al-Khér and Mastira.
Afterwards, the aforementioned Adam died, and the [order of | shar?
apportionment of the estate (farida) was registered at this court [9]
under no. 4/556." Both [Rabha and Adam] have [portions in their
mother’s] estate (fartka).'"* She requests the noble Shari‘a Court (al-
shar’) to register the deaths and to issue [an order of] shar7 appor-
tionment. Her statement was registered. [10] She was required to
substantiate her claim and she brought forward for [purposes of]
testimony (shahdda) the following [witnesses]: Ahmad b. ‘Agila b.
Dawud al-Gseért and Salih b. ‘Abdallah b. Musa, [11] both from the
GsérT [sublineage of the Awlad Mnaya“ which belongs to the Sdédt
branch] of the Zwayya® tribe. Both of them testified that they were

2 This is an explicit indicator that professional witnesses or court notaries are
intended here. The notaries are usually required to testify to the entire legal pro-
ceeding that takes place in court in their presence; they are not required to iden-
tify the claimant or the primary witnesses (see Preface to this volume, x above;
Layish, Shahadat nagl). In this particular case, the notaries seem to have known the
claimant personally. See Glossary, s.v. ‘adl.

1% The succession order was issued with respect to Adam’s own estate rather than
with respect to his portion in his mother’s estate.

" Because the daughter and son died affer the praepositus, they are entitled to
a portion of the estate by virtue of the principle known in Jewish law under the
name of “inheriting in the grave and transmitting [one’s share to one’s own heirs],”
1.e., someone may leave property to which he himself was entitled as heir but which
he never actually received because he died before the succession order was issued.
Cf. Ibn al-‘Attar, 565—66; al-Munjid, s.v. tanasukh, 805ii; Layish, The Druze, 350. Had
they died before the praepositus, their issue—the orphaned grandchildren—would
have been excluded from the succession according to the rule that the nearer in
degree to the praepositus excludes the more remote. See Ibn ‘Asim, al-Asimipya,
240, lines 1651ff; Coulson, Succession, 3334, 143—44. The concept of “inheriting
in the grave ...” is recognized in Jordanian tribal cutomary law: a dead man may
inherit from a living man as if it were vice versa. It is presumed that a “general [i.e.,
natural] bequest” (wasiyya ‘@mma) needs no formalities, such as publication, witnesses
or guarantors in order to be effective. See al-‘Abbadi, al-Jara’im, 85.

15 See De Agostini, Cirendica, 407-8.
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closely acquainted with the persons mentioned above by the claimant,
and that they were aware that Mabrtaka [12] had died leaving her
estate to her three daughters and to her aforementioned son, Adam.
After that, Rabha died leaving her [portion of the| estate to her
aforementioned heirs. Then Adam died [13] leaving his [portion of
the] estate to his aforementioned heirs by means [of an order| of shar7
apportionment bearing the number specified above. Both of their
testimonies were registered. The test of their credibility (fazkiya)'® was
carried out by [14] Shaykh Mhammad b. al-Bghid and ‘Amir Abi
Gshariyya, both from the Zwayya tribe. When they were required
to, they testified that they were closely acquainted (ma%ifa) with the
aforementioned two witnesses (shahidayn) [15] and that they were sat-
isfactory notaries (‘adlan rida) and that their testimony was accept-
able (magbala al-shahada).

On the basis of this testimony, which concurred with [Maryam’s]
claim and which was established in accordance with [16] shar7 pro-
cedure free from defamation (tan; tajrih), the death of all the afore-
mentioned deceased persons as well as the transfer [17] of their
estate to the aforementioned heirs and their entitlement to the entire
estate was legally established to [the satisfaction of] the aforemen-
tioned judge (hakim). After [the heirs] assumed the places of the
deceased (mundasakha),'” the valid shar7 apportionment of the estate
(sahhat al-farida)—[18] consisting of 240 portions—is as follows:

To Maryam daughter of the aforementioned Mabruka—48 por-
tions;'® to Fidda daughter of Mabruka—also 48 portions; to Ahmad
al-Sharif [19] husband of the aforementioned Rabha—12 portions;"
to Faraj her [i.e., Rabha’s] son—18 portions; to each of her two
daughters Umm al-Khér and Mastara—9 portions; [20] to Mabruka,
wife of the aforementioned Adam—12 portions;* to ‘Abdallah, son

16

See Glossary, s.v. lazkiya.

7 The heirs of the son and daughter jointly take the shares that would have
gone to their respective parents had the latter been alive at the time of the prae-
positus’ death. See Wehr, s.v. nasakh.

% The daughter takes a share half in size to that of the son, by virtue of the
principle of ‘szb; in the presence of a son she is converted from a Qur’anic heir
into an agnatic or residuary heir. See Ibn ‘Asim, al-Asimiyya, 244, lines 16811F;
Coulson, Succession, 41-42.

9 This represents one-fourth, the husband’s Qur’anic portion in the presence of
issue. See Coulson, Succession, 41.

% This represents one-cighth, the wife’s Qur’anic portion in the presence of issue.

See bid.
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of the aforementioned Adam—also 28 portions; to each of the four
daughters [21] of Adam: ‘Aysha, Fatma, Lazam and Mnaji men-
tioned in shar7 apportionment [succession order] no. 4/556—14 por-
tions. Such is the apportionment (fagsim) of the entire estate. [22]
[This succession order has been issued] exactly in accordance with
shar? apportionment and duly certified (taubai).*' The Qadi signed it,
had the undersigned witnesses testify to this effect, and had it reg-
istered on the 22nd day of Shawwal 1373, corresponding to June
23, 1954.

The signatures are in the protocol (dabt)

[23] Witnesses to the proceedings (shuhid al-hal)*
[24] ‘Imran ‘Isa

Mhammad ‘Abd al-Salam

Mhammad al-Talib al-Hammalt

The matter is as indicated above
The Qadi of Ajdabiya
[25] Husayn b. Muhammad al-Ahlaft

2l The evidence of the sjill indicates that women of various degrees of relation-
ship to the deceased frequently initiated the issuing of succession orders and were
allotted shares in the estate in accordance with skar7 apportionment. See, e.g., Davis,
Archwe, Shari‘a Court of Ajdabiya, p. [165] no. [159] of September 7, 1947 (a
woman inherits in two capacities—as a widow [1/8] and as mother in the absence
of a lineal descendant or of collaterals [1/3]; see Coulson, Succession, 43f.); p. 140
no. 248 of October 27, 1952 (a widow initiated a succession order and takes her
shar‘t share [1/8] alongside two sons of the deceased by different wives); p. 156 no.
[275] of January 10, 1953 (a widow initiates and takes her share alongside the
mother, son, and daughter of the deceased). Cf. Colucci, Triba, 30 (Women and
fathers inherit real estate or movable estate even in the presence of sons); Kennett,
104-6. Note: according to Maliki law, a woman does not acquire the legal capac-
ity to dispose of her property until she has consummated her marriage, and seven
years have elapsed since the conclusion of the marriage, and two witnesses have
testified that she is a prudent person capable of managing her own affairs. See Ibn
“‘Asim, al-Asimiyya, 196 lines 1337-1338; Coulson, Succession, 247.

2 Professional witnesses are intended here. See fn. 12 above.
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DocuMmENT 46

Introduction

A dispute arose between the widow of a praepositus and the other
heirs concerning ownership of a specified saniya (garden, an irrigated
plot of land) in his estate. The widow claimed that the saniya had
been made over to her by her husband to compensate her for the
residue of dower she had not received from him and for his appro-
priation and slaughter of some of her sheep for his own require-
ments. In other words, the saniya is, in her view, a debt due on this
estate—one that had to be settled before the estate was divided. The
other heirs denied that it had been awarded her and claimed that
the saniya constituted a part of the estate and consequently had to
be divided among them. The widow proved by means of witnesses,
including her husband’s brother, that the saniya had indeed been
made over to her.

The Qadt dismissed the claims of the other heirs and ruled that
except for an olive tree and two palm trees belonging to the son of
the praepositus, the saniya was the widow’s property.

From the document one can infer that the woman insists on the
realization of her right to the dower in fulfilment of the conditions
set by the marriage contract or by way of compensation in the event
that the dower has been withheld from her. It is also possible to
infer that despite the shar7 principle enforcing separation of prop-
erty between spouses, in practice, the husband can dispose of the
wife’s private property. Nevertheless even then, she is able to real-
ize her right to own and dispose of property, including immovable

property.'

Text

[1] A woman called Hawwa’ bint ‘Ali of the al-Nakra [lineage]?
claimed that, in his lifetime, her husband Ghéth [2] Bu Gandil had
given her (a%aha) the well-known Saniyat al-Bayt® [3] in lieu of cer-

! See Introduction to docs. 4 and 45 above.
2 Cf. doc. 52, line 6.

 This saniya is mentioned in doc. 52, line 5 below.
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tain hawayy* from her dower’ and a number of heads of sheep
belonging to her, which he had consumed.® [4] This was her claim.
The other heirs (waratha) denied her claim stating [5] that it was
false. I [the Qadi] requested her [to supply] proof by means of wit-
nesses (bayyina)’ corroborating her claim. She brought forward [6]
witnesses, and these bore out her [contention]. Their names [are
given| after [7] the date.

I have ruled that [the sanya] belongs to her and thus the heirs’
claim has been invalidated [8] and [she] has no partner in it [the
saniya] but Allah, may He be praised and exalted.? [9] Not included
in the aforementioned saniya are the olive tree and the two palm

* See doc. 6, line 11 above; Glossary, s.v. haja.

> In other words, the saniya was given her by way of compensation in licu of
the hawayy, which he had failed to give her as part of the specified dower. This
implies that we are not dealing here with /fiba, gift inter vivos, which signifies the
transfer of ownership of a thing with no consideration payable by the donee (On
hiba in Maliki doctrine, see Ibn ‘Asim, al-Asimiyya, 176-78; Linant de Bellefonds,
Traité, vol. 3, 322-23; idem, hiba, 350). On the same day this widow denied the
claim advanced by the manumitted concubine of her deceased husband that she
had been given a specified piece of land as a donation, and further claimed that
this property too had been made over to her on a previous occasion as part of her
dower (see doc. 62 below). Twenty years previously, Ghéth Bt Gandil and his
brother Hamad Bt Gandil had divided between the two of them the family prop-
erty and designated one of the sanias as dower for their brides. See doc. 52 below.
Cf. Davis, Archive, Sharia Court of Ajdabiya, p. [225] no. [374] of July 19, 1953
{a widow claimed that three years prior to her husband’s death he “gave me (a‘tani)
a house in return for the rest of the dower due to me from him [...] and I obtained
possession of it [...] during his liftime.” One of the witnesses corroborated her ver-
sion. The other witness testified that the house was given to the wife by means of
a written document}; p. 330 no. 362 of 13 Muharram 1360 [ June 1954] {a widow
claimed, on the basis of a “regular document” (wathiga ‘adiya), various kinds of prop-
erty of her husband’s estate “in return (mugabil) for her dower”}. In both cases,
the reference seems to be to a will. See doc. 54 below; Obermeyer, 109 (the Bedouins
in the Western Desert maintain that the deferred dower should be paid before divi-
sion of the estate among the heirs; the widow is entitled to stay in her husband’s
house until her death provided she does not remarry, and the eldest son must look
after her); Ibn al-‘Attar, 419ff,, 421 {“the deferred [dower| is considered a debt
[on the estate]” (al-kal min al-dupan)}, 425t (the widow insists on taking her shar
portion in all categories of the estate).

® In other words, the husband appropriated the sheep that constituted her pri-
vate property and slaughtered them for his own use in spite of the doctrine of sep-
aration of the spouses’ property obtaining in Islamic law. The Saniya is a kind of
compensation for this specific deed of his. Cf. Obermeyer, 63 (concerning a woman
who received 13 camels of her husband at the time of the wedding).

7 See Glossary, s.v. bayyina.

8 This is merely for the purposes of religious embellishment. The widow is, there-
fore, sole owner of the sanya.
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trees [that were given] to Naji, the son of Ghéth [the praepositus];
[10] Hawwa’ has no [right] with respect to these [trees]. Thus has
it been set down and registered.

[11] September 22, 1932.

[12] The Na’ib of the Shari‘a Court
[13] Ahmad al-KhadrT

[14] The aforementioned witnesses
[15-16] ‘Abdallah Ba Shamikh
‘Abd al-Nabt Bu Ikrim
Mhammad Bu Gandil

[17] On the 18th day of Dha ’l-Qa‘da 1360, [corresponding to]
December 8, 1941, [18] ‘Abd al-Nabi Bt Krim and Mhammad Ba
Gandil appeared [in court] [19] and took an oath on the noble
Qur’an (al-mashaf’) saying:

By Allah, [20]—there is no God but Allah—,° Ghéth Ba Gandil gave
(at@) [21] the sampya to his wife Hawwa’ bint ‘Alf from the al-Nakra
[lineage] [22] in lieu of her residual dower and the heads of sheep
which he consumed."

[23] This [document] has been registered to this effect.

? The oath taken on the Qur’an in addition to the skahada (see Glossary) is
intended to enlist religious sanction to enhance the credibility of the witness.

' This testimony, given about nine years after the Qadi ruled in the widow’s
favour, witnesses to the fact that the dispute between the heirs was not really over.

" Along the margins of the document there is an Italian summary of this doc-
ument’s contents, with a note by the Governor of the subdistrict of Kufra to the
effect that the judgment recorded here had been approved for implementation. This
exemplifies normative control exercised by the Italian administration over the Qadt’s
judgments. See Preface above.
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DocumenT 47

Introduction

The praepositus’ widow and their daughter appoint the widow’s son
by another husband, i.e., the daughter’s maternal brother'—at the
time residing in the Sudan—as their proxy, in order to secure their
respective shar? portions of the estate which was located in the Sudan.
He was given authorization to represent the heirs in an official capac-
ity in all the related negotiations and before the recognized author-
ities and the shar? or civil courts, for the purpose of enabling them
to realize their rights. The Qadi granted him the required power of
attorney. As a stranger, he does not inherit anything from his mother’s
husband, nor is he involved in considerations whereby the agnates
would want to prevent the fragmentation of the patrimony by exclud-
ing women from the inheritance.? On the other hand, it is in his
interest to ensure that his mother secures her rights vis-a-vis the
inheritance since he is entitled to inherit from her.

Text

[1] In the Shari‘a court of Kufra presided over by the Qadt
Shaykh Muhammad Salih al-Bakri. May Allah the Exalted grant
him success!

[2] Gbal bint al-Hajj Mhammad Heéfan and her daughter Hawwa’
bint Hajj Jibril b. Faraj Héfan from al-Twaleb [sublineage| [3] of
the Majabra’ tribe, [identified® by] Jabir b. Maghrib al-Gréd’ and
Ahmad b. Mhammad Layla, made a statement at the time of their
appearance [4] [in court| willingly ((a’¢af) and voluntarily (mukhtarat)
for the purpose of giving testimony (bi-gasd al-ishhad) about them-
selves, while they were in a state of legal competence (hala ja’iza) in

' See Glossary, s.v. akh li-umm.

* In one case, a widow appointed her deceased husband’s brother as her proxy
in order to ensure her rights of the estate and the dower (Davis, Archive, the Shari‘a
Court of Kufra, p. 63 no. 160 of June 20, 1942). It stands to reason that these
rights may not be in harmony with the rights pertaining to the agnates of the
deceased. Cf. Introduction to doc. 45.

% See De Agostini, Cirendica, 336-37.

* See Glossary, s.v. a9

> See doc. 64, line 2 below.
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terms of prudent judgment to dispose of property (rushd), health
(sthha), and free will (ckhtiyar), [5] stating that they had empowered
(wakkala)® and appointed as their representative (anaba) the son of the
former [6] and the latter’s maternal brother, the man called Hajj
‘Abdallah b. Isma‘il Bu Rubawi’ from the al-Twaleb [sublineage]| of
the Majabra tribe [7], now residing in the Sudan. The power of
attorney is [given him] for the specified purpose (wakala khusisiyya)®
of securing their share in the legacy (mukhallafat) of the aforemen-
tioned late Hajj [8] Jibril b. Faraj Héfan—i.e., the entire portion
designated for them in the shar7 legacy” pertaining to every kind of
property [9] owned by him in the Sudan. He has been granted del-
egation of authority (lafwid)" in regard to [this legacy, in order to
represent the heirs] in every litigation (mukhasama) or legal proceed-
ings (murdfa‘a) in which he may be required to act in this connex-
ion, [10] and on any occasion in which there might arise the matter
of the realization of their rights (hagq) to anything by any [available]
means, to seek proofs [by means of witnesses] (bayyinal),'" for the
refutation (tan) [11] of testimonies (shahadat), for the acknowledgment
(igrar), denial (inkar), settlement (sulh) and remission (ibra@’) [of debts],
for declaring [a witness’s testimony]| as unreliable (al-tadil wa’l-tayrih),"
and for the fulfilment (ist7/@’) of offer (zjab) or its reversal (galbiha)."”
[12] He is entitled to resort to the official departments, the shar7
and civil courts of law. He is entitled to appoint, at his own dis-
cretion, a proxy to act on his behalf with regard to the same
matter over which he himself has been appointed proxy [by the
heirs]. [13] [Issued] by way of valid (sehif) and shar7 power of attor-
ney (tawkil).

b See Glossary, s.v. rushd; wakil; wakala.

7 From his name it is possible to infer that he is not the son of the praeposi-
tus, but rather the widow’s son by another man.

8 See Glossary, s.v. wakala khusasiyya.

? The widow’s portion of the estate in the absence of a child or agnatic issue
amounts to one-quarter, and that of a daughter in the absence of a son, onc-half.
See Coulson, Succession, 41-42.

" See Glossary, s.v. lafwid.

" See Glossary, s.v. bapyina.

2 Cf. the procedure of aljarh wa’l-ta’dil in the context of the hadith (“disparag-
ing and declaring a transmitter of fadiths as untrustworthy”); see Robson, al-Djark
wa’l-ta’dil, 462.

15 This is the correct reading of the Arabic text.
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After their due acknowledgment (igrar) of what has been stated
above, the Qadi endorsed (gdza) the power of attorney on their
behalf, had [the witnesses] testify (ashhada) to this effect, [14] affixed
his signature to it, and instructed that it be entered on the 22nd of
Jumada al-Awwal 1360, [corresponding to]| June 18, 1941.
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DocuMmenT 48

Introduction

A husband acts as his wife’s proxy in court concerning her deceased
father’s estate. He claims that the father-in-law and his brother kept
the patrimony without dividing it among them before their death.
The proxy requests the court to question his witness, to register his
testimony and to give him a copy of the written testimony (shahadat
naql) to be used as the need arises." The witness testifies to the truth
of his claim, and the Qadrt instructs that his testimony be registered
so as to facilitate, in due course, the issue of a succession order
enabling the proxy’s wife to secure her share of her father’s estate.

The joint ownership by the two brothers of an undivided estate
constitutes a cooperative household, itself a transitional stage in which
a family comprising several generations undergoes fragmentation into
nuclear units. The representation of a married daughter by her hus-
band here hints at the possibility that pressures are being exerted
on her by her agnates to prevent the division of patrimony. Being
an outsider, the husband is not guided by considerations relating to
the integrity of the agnatic patrimony.’

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.’

[2] In the reign of King Muhammad Idris I, Sovereign of the
United kingdom of Libya, and Emir of Barqa [Cyrenaica]. May
Allah the Exalted preserve him.*

[3] ATTESTATION OF THE CONVEYANCE OF EVIDENCE (SHAHADAT NAQL)®
IN FAVOUR OF ‘ABD AL-KARIM MGHIB
Entered in register no. 487, p. 325

' See Glossary, s.v. Shahadat nagl; for a full analysis of this institution, see Layish,
Shahadat naql.

? See Introduction to doc. 45.

3 See doc. 1, n. 2.

* See doc. 1, . 3.

> See doc. 4, fn. 6.
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[4] In the Shari‘a Court of Ajdabiya presided over by the Qadt
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him, Amen!

[5] ‘Abd al-Karim b. Mghib b. ‘Ali appeared [in court] as shar7
proxy (wakil) on behalf of his wife," Balayil bint Hasan b. Rhim—
by virtue of a power of attorney (wakala) issued by [6] this Court
under no. 22 on August 16, 1953—from the Zwayya tribe (qabila),
identified (ma“af)” by person and name. He made the following
statement:

The [property of the] late Hasan, father of [7] Balayil, whom I am
representing, and of his brother Mhammad b. Rhim concerning every-
thing within their [joint] ownership, be it immovable property (‘aqar),
livestock, merchandise convertible into cash (&yara nagdiya) [8] and
[other] goods (‘ard), was not divided (gisma)® between the two before
their successive deaths. They [continued] to own the entire [patri-
mony] that they left behind (khallafa) in al-Kufra and al-Jikharra® oases
and in Matruh in equal shares (insafan) until [9] the present.'® I have
brought with me a witness who will testify regarding what I have said;
he 1s ‘Abdallah b. Salih b. al-Mabruk Habbana. I ask [10] the noble
Shari‘a Court to question him, to register his testimony, and to trans-
fer it to me [so that it will be available to me] when the need arises
(‘inda al-luziam)."!

When the aforementioned witness ‘Abdallah was questioned, [11] he
gave testimony (shahada) concerning which he was completely cer-
tain that he was closely acquainted with both of the deceased, the
aforementioned Hasan b. Rhim and his brother Mhammad; [12]
[and] that neither of them had apportioned anything of the property

% In his wife’s lifetime, the husband had no standing in her father’s estate. There
is no indication as to whether the husband exercised pressure over his wife to obtain
her power of attorney and to act as her representative (wakil) in order to secure
her share in the estate. Being an outsider to the agnatic group he is not motivated
by the desire to prevent the fragmentation of the patrimony.

7 See Glossary, s.v. {a7if.

% On the mechanisms for allotment (gisma) of immovable and other property in
Maliki law, see Ibn ‘Asim, al-Asimiyya, 140-46.

9 See Evans-Pritchard, map facing p. 35.

" In other words, no succession order was issued in regard to the estate that
was inherited by the two brothers. Instead of dividing it between them as required
by shart apportionment, they chose to retain their joint ownership—a kind of fam-
ily musha“ (see Glossary)—and to administer the household on a cooperative basis.
See Introduction to doc. 4.

" Te. when a succession order is issued in which his wife’s shar7 share in her
father’s estate will be secured. For further details, see Layish, Shakadat naql, Case 2.
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in their [joint] ownership until this day [i.e., during their lifetime];
and that the entire [patrimony| that they left behind [after their
death] still belonged to them in equal shares until the present time.
He afterwards stated: “This is what I testify [13] and let Allah be
our pledge [lit. agent] (wakil) to our words.”!?

On the basis of what was reported by the aforementioned witness
while he was in a state of legal competence (hala ja’iza) in shar7
terms, and duly certified (thubaf) [14] in the presence of the afore-
mentioned judge (kakim), the latter endorsed (gaza) this testimony on
the responsibility of the witness, affixed his signature thereto, had
[15] the undersigned [professional witnesses] testify to this effect, and
instructed that it be registered.” [The testimony] was entered on
the 5th day of Dha °I-Hijja 1373, corresponding to August 4, 1954.

The signatories are in the protocol (dabf).

[16] Witnesses to the proceedings (shuhid al-hal)™*
[17] Imran ‘Isa

Mhammad ‘Abd al-Salam

Mhammad al-Talib al-Hammalt

The matter being as indicated above
The Qadi of Ajdabiya
[18] Husayn Muhammad al-Ahlaft

2 This is a manner of speaking intended to enhance the credibility of the wit-
ness. See doc. 4, fn. 15 above; Glossary, s.v. wakil.

" The registered testimony is intended to secure the daughter’s shar? share in
the estate at the moment when the succession order is issued.

" Professional witnesses or notaries are intended here. See Glossary, s.v. ‘adl.
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DocumenT 49

Introduction

A faqih claims his wife’s portion of her father’s estate. The text does
not specify whether the daughter was alive or dead at the time her
husband sought a succession order, although some circumstantial evi-
dence supports the second possibility (see fn. 3 below). In any case,
it seems that prior to the fagih’s initiative, the praepositus’ daughter
failed to obtain her portion, apparently because of pressure exercised
by her agnates. The other heirs to the father’s estate are represented
by a proxy.

This is not a regular succession order that specifies each heir’s
sharT portion of the estate. Rather, we have here an agreement
between the relevant parties concerning the manner in which the
estate is to be divided, in an effort to prevent the disintegration of
the patrimony through the marriage of the daughter to someone
outside the agnatic group. The parties agree that the daughter alone
should take the entire sum of money left by her father as well as “her
share of the real estate,” which the Qadrt fails to specify. This sug-
gests that the fagih renounced part of his wife’s right to the immov-
able property. The division of the estate was reached by agreement
between the parties (rather than by succession order, as required by
the shari‘a), and the Qadi accorded the agreement the validity of a
shar? judgment."

Text

[1] The fagih> Mhammad Abu Faraj appeared [in court], accom-
panied by Mhammad al-Mabrtk. [2] The situation is as follows: the
Jagih claims his wife’s portion (sahm) of the estate (mukhallafai) left by
her father, [3] Abu al-Gasim Bt Rhim.’ It was legally established

! See Introduction to doc. 45 above; and doc. 55 below.

? Fagih—in the popular, rather than formal, sense of the term. Cf. Layish, Dar
‘adl, 209. See doc. 9, line 14 above.

% Since there is no indication in the text that the husband is acting as proxy for
his wife, it appears that the wife is deceased, and that he is now claiming her share
of the estate. During her lifetime, the praepositus’ daughter was prevented from
exercising her rights vis-a-vis the estate, apparently as a result of pressure exerted
by her agnates (see Introduction to doc. 45 above). After her death, these con-
straints disappeared and her husband insisted on the implementation of her sharz
rights in regard to the estate. It is not specified who the other heirs are, although
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(thabata) that he [the praepositus] owned 45 arab majidi ripals.* [4]
[The parties agreed that] these belong exclusively to the fagii’s wife,
who [in addition] is also entitled to her [unspecified] share [of the
estate] (nasib) out of the real estate (mulk).

[5] [This division of the estate] was sanctioned by a judgment
(hukm) and an agreement (ilifaq) [between all the parties concerned]
reached to the satisfaction (rida) of the proxy (wakil),’ [6] Mhammad
al-Mabrik, and the claimant (talib), the fagih Mhammad, and [thus]
no further claim (dawa) or demand remained between them.

July 5, 1932.

The Qadi Ahmad al-KhadrT’

there is some indication of their existence (see fn. 5 below). Alongside a child or
agnatic issue, the husband is entitled to his Qur’anic portion of the estate, that is,
one-quarter, and, in the absence of agnatic heirs, one-half. The husband is not enti-
tled to the radd, i.e., the residue of the estate remaining after the other Qur’anic
heirs have received their portions without the estate being exhausted and provided
no male agnates (‘asaba) exist. The doctrine of radd is not recognized by the Malikt
school. See Coulson, Succession, 41, 50-51.

* See Glossary, s.v. riyal majidi “arab.

> The fact that the faqil’s wife, i.e., the praepositus’ daughter, is entitled to a
portion of the immovable property indicates that other heirs were also involved.
According to the shar? rules of inheritance, in the absence of a son, the daughter,
as a Qur’anic heir, is entitled to one-half of the estate, and alongside a son—half
the son’s share, in accordance with the principle of tasib. (see Ibn ‘Asim, al-Asimiyya,
244, line 1681; Coulson, Succession, 41-42). The fact that the Qadi does not spec-
ify the extent of “her share” (nasibuha) suggests that it was decided by agreement
between the parties rather than by the shar7 rules of inheritance. See line 6 below.

% Tt appears that the wakil represents the remaining heirs. In order to be effective,
a shart succession order does not require the parties’ consent, and one may assume
that the fagih was fully aware of this. What is probably meant here is voluntary
agreement between the parties concerning the actual division of the estate. Thus
the daughter receives the entire amount of money belonging to her father’s estate
(rather than her shar7 portion). This is a practical expedient whereby the wakil com-
pensates her husband for his partial renunciation of his wife’s right to the immov-
able property. For this purpose, an agreement among the parties was mandatory.
The wakil’s function was to prevent the transfer of patrimony to heirs outside the
agnatic group as a result of the daughter’s marriage to an outsider. The Qadrt
accorded the customary agreement between the parties the validity of a shar judg-
ment, and he avoided—probably intentionally—any mention of the skar7 portion
due to her, having regard to the specific situation obtaining vis-a-vis the other heirs.
This procedure exemplifies a court ruling in which custom prevails over the sharz‘a.

7 On the margins of the document there is a summary of its contents in Italian
bearing the signature of the Military Governor of the sub-district of Kufra; this is
an instance of the Italian administrator’s normative supervision of the Qadt’s ver-
dicts. See Layish, Legal Documents, 15; Preface to this volume, xii; cf. docs. 27 and
46 above, and docs. 62, 65, 66, 68, and 72 below.



179

DocuMmenT 50

Introduction

After a succession order over a dececased wife’s legacy had been
issued by the Shari‘a Court, a dispute arose between the woman’s
father and her husband concerning payment by the latter of the
dower and his share in his wife’s estate. The Qadi ruled that the
deceased wife’s father should transfer one-half of his daughter’s estate
to her husband on the grounds that this constituted the shar7 por-
tion of her estate (probably in the absence of children), as had been
specified in the order of succession. To this end the Qadi resorted
to the Malikt legal literature.

On the other hand, the Qadrt rejected the husband’s claim that
he had paid the entire dower to his father-in-law (in itself a custom-
ary norm according to which the woman is not a party to the mar-
riage contract) in his wife’s lifetime. He ruled that the husband should
transfer to the late wife’s parents one-half of the dower. This seems
to be the residue of the deceased woman’s estate after the hushband
had received his shar7 portion as a Qur’anic heir (i.e., one-half).

In this matter the Qadi endeavoured to impose the shar7 norm
without compromising with the customary practice.'

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and his Companions,
and grant them peace!”

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him!®

[3] In the Shari‘a Court of Ajdabiya presided over by the Qadi
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted

prosper him, Amen!

' See Introduction to doc. 45.
? See doc. 1, n. 2.
3 See doc. 1, fn. 3.
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[4] On the basis of what has been claimed by Mhammad b. ‘Abd
al-‘Aziz b. Jum‘a al-FakhrT of the BG ‘Awad lineage (‘@’i/a) in claim
no. 351, entered in register (dabf) vol. VI, [5] on pages 236, 246,
and 252, on January 24, 1954, against Hajj Mazig b. ‘Isa al-‘Anani,
and on the basis of what the aforementioned defendant [6] and his
proxy (wakil) have claimed in the presence of the undersigned [pro-
fessional] witnesses, and in virtue of what has been said in the shar7
prescribed apportionment ( farida) no. 480, entered in the fourth reg-
ister of sentences (afkam) on [7] January 23, 1954, and [having regard
to] the certification (thubuf) of all this by the aforementioned judge
(hakim)—the following sentence was handed down:

First, it was decreed that the aforementioned Mhammad ‘Abd al-
‘Aziz should return [i.e., transfer] half [8] the [specified] dower
(sadaq), which he acknowledged, to the parents of his deceased wife,
the aforementioned Fatma. The claim advanced by the aforemen-
tioned Mhammad ‘Abd al-‘Aziz to the effect that he had paid the
dower to his wife’s father® [9] five years previously in her lifetime
was rejected.” Secondly, it was decreed that the aforementioned Hajj
Mazig should return [i.e., transfer] one-half of the entire legacy (tarika)
belonging to his daughter, [10] the aforementioned Fatma, to her
husband, the aforementioned Mhammad ‘Abd al-‘Aziz, this being
his shar7 portion of [his wife’s] estate (mirath) as specified in the afore-
mentioned shar? prescribed apportionment ( farida).® [11] [This deci-
sion] is founded on a legal opinion (ma afia biht) issued by Shaykh
‘[llaysh in the first part of his fatwas on page 413, [in the paragraph]
“Concerning a Bedouin [12] who married off his daughter etc.””

* This claim reflects a customary norm. According to the shari‘a, the wife is a
party to the marriage contract, and the dower is her own private property (see
Glossary, s.v. ‘aqd; sadag; doc. 1, fn. 14 above).

> In other words, the dower is treated by the Qadi as part of Fatma’s estate.
From the succession order (see lines 9—10 below) it may be inferred that the deceased
wife left no surviving child. Under these circumstances the husband takes one-half
of his wife’s estate, and the parents exhaust the residue of the estate: the mother
inherits one-sixth in the presence of the collaterals of the deceased, and one-third
in their absence; the father inherits as the nearest male agnate (residuary heir) in
the absence of any lineal descendant (see fn. 6 below). See Coulson, Succession, 41,
43fT.

® From the succession order specifying that the husband acquires half his wife’s
inheritance one can infer that the couple had no children.

7 In the case referred to in the document, a Bedouin illegally seized his daugh-
ter’s dower (camels) and disposed of it at will apparently with her tacit consent.
When her husband died, the Bedouin married her off to another man. After her
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[Issued] by way of valid (sakih) sharT sentence (hukm). [ The Qadi]
signed and endorsed it. This transpired in the precincts where the
Qadr is officially located. [13] [The Qadi] instructed that it be reg-
istered. [ The sentence] was registered on the 15th day of Rajab al-
Fard® 1373, corresponding to March 20, 1954.

[14] Witnesses to the proceedings (shuhid al-hal)’
[15] ‘Imran ‘Isa
Mhammad ‘Abd al-Salam

The matter being as indicated above
The Qadt of the District of Ajdabiya
[16] Husayn Muhammad al-Ahlaft

death, her second husband claimed his portion of the dower paid by the first hus-
band as part of her estate. ‘Illaysh ruled in his fatwa that the daughter’s right to
the dower nevertheless remained intact and that the Bedouin should transfer to the
surviving husband and their common children their portions of the prompt dower
due to the deceased daughter from her father. See ‘Illaysh, vol. 1, 413-14. The
Qadi resorted to the Maliki legal literature in order to defend the husband’s sharz
right to a portion of his wife’s inheritance. Cf. Layish, Legal Documents, 18 fn. 26;
idem, Divorce, 146, 200, 207.

8 Epithet of the month of Rajab.

? Professional witnesses or notaries are intended. See Glossary, s.v. ‘adl.
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DocuMmENT 51

Introduction

A man initiates the issue of a succession order on the estate of his
maternal half-brother [uterine brother]. The heirs are as follows: the
praepositus’ mother, his widow, two maternal half-brothers, two full
[germane] brothers and a full sister. The Qadt apportions the estate
according to the shar7 law of intestate succession. First of all, the
Qur’anic heirs—the mother, the widow and the two maternal half-
brothers—are allotted their prescribed portions. The remainder is
divided among the agnatic heirs—the full brothers and full sister.
The two maternal half-brothers almost exhaust the estate and, con-
trary to what one would expect in an agnatic socicety, they are allotted
greater portions than those reserved for the full brothers. This may
explain why the succession order was issued on the maternal half-
brother’s initiative.

The case under review suggests that the shar7‘a court is resorted
to by cognates whose position with respect to property rights under
tribal customary law is weak compared to their rights under the
shart‘a.!

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.’

[2] In the reign of His Highness sayyid Muhammad Idris al-Mahdi
al-Santst Emir of Barqa [Cyrenaica.’

[3] SHART APPORTIONMENT (FARIDA) [OF THE ESTATE OF]
MARBAD B. AL-S$IDDIG MARBAD AL-SA‘ETT
Entered in register no. 338, pp. 5/234 and 235

' See Introduction to doc. 45 above; Layish, Legal Documents, 3; Davis, Libyan
Politics, 223; cf. doc. 3 above.

? See doc. 1, n. 2.

3 See doc. 1, fn. 3.
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[4] In the Shari‘a Court of Ajdabiya, presided over by the Qadt
Shaykh Muhammad Faraj AbT Hulayqa. May Allah the Exalted grant
him success.

A man called Mgawt b. ‘Abdallah Abt HréTd [3] al-Sa‘eti, identified
(mu‘arraf’) by person according to the shar7 procedure (manhaj)* made
the following statement:

I had a maternal half-brother (ak% lL-umm) called Marbad b. al-Siddig
b. Marbad al-Sa‘étl. He died leaving [6] his intestate succession (munhasir
al-wiratha) to his mother Fatma bint Rkhis, his wife Ta‘wida bint ‘Awad,
his’ full brothers (ashigga’) Ahmad, Musa, and Maryam, and to his
maternal half-brothers Shhadi, [7] and myself [both of us] the sons of
‘Abdallah Abt HréTd. I ask that the noble Shari‘a Court hear my
[evidence, presented by means of] witnesses (bayyina),’ [and have them
testify] to my statement, and to issue a ruling on the matter.

His request was granted and he was required to substantiate his
claim (dawa). [8] He brought forward—for the purpose of testifying
to the above—all of the following persons: Hasan b. Sa‘id ‘Abd al-
‘Urfl and al-Laff b. Yahya b. Salman al-Gatafani. After their iden-
tification (ma%ifa),” was verified (tahagquq), they were called to witness
(al-istishhad fihima), [and] they gave testimony [9] concerning which
they were in no doubt whatsoever. They said:

We were closely acquainted with Marbad b. al-Siddig in his lifetime.
We further (wa-ma‘aha),? testify that he died after having left his intes-
tate succession to his mother [10] Fatma bint Rkhis, and to his two
[maternal half-] brothers Mgawi and Shhadi, sons of ‘Abdallah AbT
Hre1d, to his wife Ta‘wida bint ‘Awad, and to his full brothers [and
full sister] Ahmad, Muasa, and Maryam [11], and that he had no heir
other than these.

Subsequently, a credibility test (fazkiya)® was conducted by both [the
Jagih “Atiyya]' b. Ibrahim al-Mhashhish and Sayf b. Ibrahim Jamil
al-Gbeli, both identified in person; these said: “[12] We testify that

See Glossary, s.v. 7.

The original Arabic text should read ashigqa’ihi.
See Glossary, s.v. bayyina.
See Glossary, s.v. ta%f-
This is an instance of anacoluthon. I am grateful to Professor Moshe Piamenta
from the Hebrew University of Jerusalem for drawing my attention to this phe-
nomenon.

9 See Glossary, s.v. tazkiya.

10" See Layish, Legal Documents, 68, doc. 51, fn. 2.
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both of them are persons with an honourable and satisfactory record
(‘adlan rida).” Afterwards Shaykh ‘Atiyya al-Mhashhish was appointed
by the court as a proxy (wakil musakhkhar) on behalf of the heirs [not
present in court].'" [The Qadi, before pronouncing judgment]| granted
him a delay (udhira lahu)'* for the purpose of providing evidence
through witnesses (bayyina) [that would refute the evidence given by
the witnesses produced by the initiator of the succession order|. He
[the proxy| accepted (sallama) [on the spot] the evidence of the two
witnesses [of the initiator]."

On the basis of [13] this evidence which passed the test of cred-
ibility (muzakkat) without any challenge (tan) regarding the procedure
of #“dhar, it was legally established (thabata) to the aforementioned
Qadr’s satisfaction that the aforementioned Marbad had died, that
his intestate succession had been left to [14] his aforementioned
mother, wife, maternal half-brothers, and full brothers [and full sister],
and that they were entitled to the estate (larika) according to the
shart prescribed apportionment ( farida). The correct (sahhat) [appor-
tionment of the estate—consisting of | 60 shares (safm)—is as follows:

[15] To each of the following persons, i.e., Fatma the mother,
and the [two] maternal half-brothers MgawT and Shhadi—10 [shares];
to the wife Ta‘wida bint ‘Awad—15 [shares]; to each of the two
full brothers Ahmad and Musa—=6 [shares]; to Maryam the full sis-
ter [16]—3 shares."* [This apportionment] has been duly certified

"' The appointed proxy is expected to represent the heirs in case any of them
fails to appear in court after having been summoned. Cf. Mgelle, Article 1791;
Rogan, 47; Agmon, The Family in Court.

12 See Glossary, s.v. idhar. Cf. doc. 30, line 13 above. For further instances in
the Libyan syill, see Layish & Davis, 82, line 12 (udhira lahu fi *l-bayyina); 97, line
5 (lam yuthbit da‘wahu raghm al-i'dhar thalath marrat).

% This implies that he renounced the option of bringing his own witnesses. The
faqih seems to have acted in a dual capacity: first he participated in the procedure
of the credibility test (fazkiya), and afterwards he was appointed by the court as
proxy.

" The mother is allocated one-sixth of the estate in the presence of the prae-
positus’ collaterals, that is, full brothers, a full sister, and maternal half-brothers.
The two maternal half-brothers are allocated a collective portion of one-third of
the estate; in the absence of a child or agnatic grandchild, father or agnatic grand-
father, no matter how high soever, none of the existing heirs exclude them from
the succession. The wife is granted one-fourth of the estate in the absence of a
child or agnatic issue. The full sister takes one-sixth as a Qur’anic heir in the
absence of a daughter or agnatic granddaughter; in the presence of a full brother
she takes one-half of his share by virtue of the doctrine of ta‘sib. The full brothers
are residuary heirs, 1.c., they are given whatever remains after the Qur’anic heirs
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(thubat) in sharT terms. [ The Qadi] issued a shar7 ruling to this effect,
had the undersigned [professional] witnesses testify (ashhada) thereto,
and instructed that it be entered on the 24th day of Dha [17]
I-Hijja 1371, corresponding to September 25, 1951.

Witnesses to the proceedings (shuhid al-hal)
[18-20] The Shar‘T Na’ib

Muhammad al-Mabruk Abt Jaziya'

The Court Usher (mubashir)

Mhammad ‘Abd al-Salam'®

The matter being as indicated above
The Qadr of Ajdabiya
Muhammad Faraj AbT Hulayqa

have received their shares. Contrary to expectations in an agnatic society, the shares
of the Qur’anic heirs, in the case under review, are larger than those of the agnates
though not to the point that agnates are excluded from the estate. To some extent
this case resembles the Himariyya rule (“The Case of the Donkey”), whereby the
shares of the Qur’anic heirs totally exhausted the estate and nothing was left to
the full brothers. “‘Umar revised his original decision and ruled that the residue of
the estate should be distributed in equal shares among the full brothers and the
maternal half-brothers. The Maliki school adopted this rule only where full broth-
ers as residuary heirs would be Wfally excluded from succession owing to the pres-
ence of maternal half-brothers (which is not the case here). See Coulson, Succession,
41-44, 67-69, 73-77; idem, Hustory, 24-25.

% He acts concurrently or intermittently in two capacities: as a SharT Na’ib and
as a notary or professional witness. See Name Index of Qadis, Na’ths and Other
Judicial Clerks. Cf. doc. 17, fn. 8 and doc. 24, fn. 11 above.

8 He acts concurrently or intermittently in two capacities: as a court usher and
as a professional witness. See Name Index of Qadis, Na’ibs and Other Judicial

Clerks.
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DocuMmeNT 52

Introduction

This is a copy of a legal document originally drawn up outside the
shari‘a court by customary arbitrators. It deals with the division of a
patrimony owned jointly by two brothers. The document was copied
into the syl for reasons of legal security. The property in question,
consisting of immovables, slaves,' and livestock, was transferred to
the brothers—at least in part—through intestate succession, and was
jointly managed by them until it was decided by the parties con-
cerned out of court to divide it equally between the two of them,
in order that each one might establish a separate household as a
full owner. One of the saniyas® is to be divided equally between them,
and another is to be allotted to two different families as dower for
the brothers’ respective brides. In other words, the financial outlay
of the two brothers’ marriages is to be covered by the patrimony
prior to its division. It was also agreed between the parties that if
at some future time it should become clear that the property is bur-
dened with debts, these too are to be jointly settled by the two broth-
ers in an equitable manner.

The division of a patrimony between the two brothers is based
on customary practice, rather than a shar7 succession order. It is pos-
sible that shar7 legal heirs were thereby deprived of their rights in
the estate by means of this procedure. By allowing the registration
of the document without interfering in its contents, the court sanc-
tioned the customary norm at the expense of the shari‘a.’

Text

[1] In the name of Allah the Merciful, the Compassionate.*
[2] On the 30th day of Dha 1-Qa‘da 1340 [1921]

For details on slaves in Kufra, see Hassanein, 179-80.

See Glossary, s.v. santya.

See Intoduction to doc. 45.

See doc. 1, fn. 2. The utterance of the basmala is a common practice among
the Bedouin. Cf. Layish & Shmueli, 41.

1
2
3
4
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[3] [The document] was copied verbatim from the original® because
it had faded, due to age and poor preservation.’

[4] The two most honourable gentlemen, Shaykh Ghéth Ba Gandil,
and his brother, Hamad Bt Gandil, appeared before us. [5] We
divided (gasamna)’” between them [the following patrimony]: the Saniyat
al-Bayt” which passes into their possession and is divided equally
(insaf) [between them]. [6] The Saniyat al-Mradda [?] is to be given
as dower (saddq) to the Musbah lineage (‘?la) and to the al-Nakra
lineage.’ [7] The aforementioned saniya, which was assigned to Shaykh
Ghéth," [extends] to the boundaries of the unirrigated land; [8] it
is adjacent, on its eastern side, to the saniya belonging to Hsén Hefan,
on its southern side (qiblatan), to the saniya [9] of [a place known as]
Sayah al-Sana [?], and on its western side, to the shadif"" of Mhammad
al-Shékh. [Similarly, they obtain possession of | the slave [10] Narin'

®> The original document was probably drawn up by a customary arbitrator out-
side the sharz‘a court (his name appears on lines 21-22 below) and later copied into
the syull.

% The document was drawn up for the purpose of clarifying the legal situation
in the event that one of the parties failed to abide by the agreement concerning
the division of property. A written document has no legal force in customary law
and is not recognized in Islamic legal theory. Both recognize only the testimony of
eyewitnesses for determining the validity of any legal process. However, especially
in relation to transactions and land, pragmatism prevails over theory, and Islamic
law has found a way of adopting the written document. Cf. Brunschvig, Bayyina,
1150-51; Schacht, Introduction, 193; Coulson, History, 125, 173; Wakin, Pt. I; Layish,
Shahadat nagl and the sources mentioned there. The increasing attachment of seden-
tarized Bedouin to land has brought about increasing dependence on written doc-
uments for the purposes of legal security. Cf. Layish & Shmueli, 30-31 and the
sources mentioned there; Kressel, Ben David and Abu Rabi‘a, 52ff.

7 On the division of property in Maliki law, see Ibn ‘Asim, al-Asimiyya, 140ff.
On the division of joint ownership (musha) in tribal society, see al-‘Abbadi, al-
Jar@im, 74-75.

8 This saniya is mentioned in doc. 46, line 2 above.

? It appears that what was meant here was that a specific saniya should provide
the dowers for the two brothers’ brides belonging to different lineages. In other
words, in this case, the dower is paid off out of the patrimony prior to its division
(cf., however, doc. 4 above). Concerning a dispute between the widow of one of
these two brothers and the rest of the heirs in connexion with Saniyat al-Bayt given
to her as a dower, see doc. 46 above.

10" Since his brother, Hamad, is not mentioned, it seems that the document refers
to another sanya assigned exclusively to Ghéth.

" See Glossary, s.v. shadiif.

12 On the sale of slaves in Maliki law, see Ibn ‘Asim, al-Asimiyya, 110ff. For addi-
tional evidence concerning the institution of slavery, see docs. 61 and 62 below.
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and two head of cattle. If someone [i.e., a legal heir or a testa-
mentary legatee] appears [unexpectedly], or if it becomes evident
that there is a debt (dayn) [on the patrimony] [11] Shaykh Ghéth
and his brother Hamad will be liable for the default in ownership
(marja¢ al-darak).” [12] If anyone presents a legal instrument per-
taining to debt [due from the joint houschold, the debt| shall be
paid [by the two brothers] in an equitable fashion.'

[13] [In this manner]| the claim regarding the saniyas, the slaves [14]
and the livestock was settled, with no mutual claims or obligations
remaining between the brothers with regard to the matters mentioned
above, [15] and if anyone should advance such a claim, his claim
is null and void (batila), [16] and his plea (fugja) is invalid (dahida).”

[The eye-witnesses to the agreement made the following state-
ment:] We have given testimony thereto, Allah is the best of all wit-
nesses (khayr al-shahidin).'®

[17] The Court Scribe (katib) [who copied the document]
Hashim b. ‘Abdallah al-Shakir

[Copied] in the presence of witnesses to the proceedings (shuhiid
al-hal)"’

[18] Sleman Bt Mjehid

Salih b. Mhammad al-Kidwa

‘Umar Ba Gharib

[19] Mhammad Bua Gandil

13 A debt constitutes a default in ownership, and hence a creditor must approach
the two brothers for restitution of the debt. See Glossary, s.v. darak. According to
the dominant Maliki view, in each of the cases mentioned in line 10, the appor-
tionment of the estate should be canceled unless the legal heirs honour the debt.
See Ihn ‘Asim, al-Asimiyya, 146, lines 985-86; Wakin, 33.

" Debts due on jointly owned property should be paid by the brothers, as in
the case of debts due on estate prior to its division among the heirs.

Y It seems that the aim here is to prevent a possible circumvention of the agree-
ment through resort to courts other than arbitrators, i.e., a shar? or civil court.
Paradoxically, in order to prevent this from happening, the document was copied
into a court syull in the hope of enlisting shar7 sanction to this end. The resort of
tribal arbitrators to shari‘a courts has also been noted in the Judean Desert (Layish
& Shmueli, 44).

1% This manner of speaking seeks to enlist picty to enhance the credibility of a
witness. This expedient has also been noted in documents pertaining to tribal arbi-
trators in the Judean Desert (See Layish & Shmueli, 41).

7 The names below seem to refer to the eye-witnesses to the agreement rather
than to professional witnesses.
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[20] [The contents of the document] are faultless (safkfa)
I am, Ghéth Bu Gandil

[21] I am, Hamad Bt Gandil

Mhammad S$alih [22] al-BakrT drew up (gayyada)

[the original document outside the Shari‘a Court|

[23] May Allah forgive him! Amen."

'8 This indicates that he was not alive when the document was copied in court.
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DocuMmENT 53

Introduction

The head of a family died and was survived by his widow and their
minor son, as well as by children by another wife. He left behind
a small estate consisting of a few date palms. A succession order on
the estate was issued but the estate was not divided among the heirs.
Against this background, a dispute arose between the widow and
one of the second woman’s sons, who appears to have been in con-
trol of the estate.! The widow claimed to be poor and to have no
property which could provide her with the maintenance necessary
for her destitute son, still a minor. She requested the defendant to
assist her financially out of his own good will with the maintenance
of her son since he was his paternal half-brother. The defendant
acceded to her request and offered to allocate a certain amount of
money both as a benevolent gesture and on account of the broth-
ers” blood relationship. The dispute was settled, the parties were rec-
onciled, and the Deputy Qadi endorsed the agreement.

It is possible to construe the paternal half-brother’s gesture as a
case of maintenance out of the estate by virtue of customary law,
since this institution lacks a basis in religious law. In other words,
whereas formally speaking the minor is deprived of his share in the
estate, in actual fact, he receives maintenance from his paternal half-
brother, who in practice controls the estate. The Deputy Qadi here
grants shar? legitimation to a voluntary maintenance settlement
anchored in custom.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.’

[2] In the reign of King Idris I, Sovereign of the United Kingdom
of Libya. May Allah the Exalted preserve him! Amen.’?

! See Introduction to doc. 45 above.
? See doc. 1, n. 2.
3 See doc. 1, fn. 3.
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[3] VOLUNTARY GIFT (TABARRU‘) AND CONCILIATION (SULH) BETWEEN
KULTHOM MHAMMAD AND HAMAD B. MHAMMAD
Entered in register 6/212, p. 144

[4] In the [Shari‘a] Court of Ajdabiya, presided over by Muhammad
al-Talib al-Hammali, the Deputy (ra’h) of his honour the shar? Qadi
in Charge of his Affairs (al-ga’um bi-a‘mal). May Allah prosper him!

[5] Kulthtim bint Mhammad b. Shafi® b. Hsén from the Jlalat
lineage (‘@’ila) [branch rather than lineage| of the Zwayya' tribe
(qabila), born in the al-Kufra oasis, aged [6] 50, and Hamad b.
Mhammad b. Rabih of the Sdédi lineage [branch] of the Zwayya
tribe, born in the oasis of al-Jikharra, aged 50, [7] currently residing
in Ajdabiya both identified (maifan) by person and name, appeared
[in court]. Kulthim made a statement and said:

The late Mhammad b. Rabih, the father of Hamad here present, mar-
ried me (lazawwajan?) and subsequently I gave birth [8] to the boy here
present called Jibril, aged 8. His father passed away leaving him and
the other heirs (wurrath) behind, as the matter [9] has been registered
at this court by virtue of a shar7 prescribed apportionment ( farida) con-
cerning the estate of the aforementioned Mhammad Rabih on May
29, 1952 under no. 6/22. His only estate (mukhallafat) [10] included a
number of date palms located in the Jikharra and al-Kufra oases which
have not to date been apportioned among the heirs.® Since I am very
poor (fagira) and own nothing [11] that could yield maintenance
(unfiquhu) for my son, now reduced to a desperate condition of hunger
and nakedness, I request the assistance of the orphan’s brother [12]
solely out of compassion and on account of their blood relationship
(silat al-rahm).”

* See De Agostini, Cirendica, 407-9; Evans-Pritchard, map facing p. 35.

> See Glossary, tavif.

® Tt would seem that the defendant, the minor’s paternal half-brother, was a
native of the place where the estate was located, and that he alone disposed of the
property. Naturally, he was in no hurry to apportion the estate among the heirs,
including his father’s widow (but not his mother) and her son. The shari‘a assigns
the widow one-eighth of the estate while her minor son is entitled to a share equal
to the defendant’s.

7 The widow’s request is not a formal claim to maintenance from the defendant
to her son, his paternal half-brother. She appeals to his compassion and agnatic
solidarity. Theoretically, she had the option of claiming the apportionment of the
estate among all the heirs, but given the weakness of her position vis-a-vis the
advantage enjoyed by the agnatic claimant, and possibly on account of the modest
value of the estate, she chose the more profitable expedient. Thus by renouncing
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Hamad b. Mhammad, the paternal half-brother of the aforemen-
tioned boy, acknowledged everything she had said [13] concerning
her marriage to his late father, the non-existence of estates left by
the latter with the exception of the date palms located in the Jikharra
and al-Kufra oases, which [14] had not until that time been appor-
tioned among the heirs. [He further confirmed that] the boy Jibril
was his paternal half-brother and that dire indigence had befallen
Kulthtim and her orphaned son. [15] Subsequently the aforemen-
tioned Hamad offered to contribute (labarra‘a) one pound and gave
it to his paternal half-brother, the aforementioned orphan Jibril, out
of compassion [16] and on account of their blood relationship.?
Kulthtim and the aforementioned Hamad were reconciled (istalaha)
and the dispute between them was settled. All of this transpired in
the presence of [17] the undersigned witnesses.

On the basis of the agreement reached between the parties while
they both were in a state of legal competence (hala ja’iza) in sharT
terms as duly certified (thubiuf) [18] in the presence of the afore-
mentioned Na’ih, the latter endorsed (@aza) this conciliation (sulh),
appended his signature thereto, approved it,” [19] and had the under-
signed witnesses testify (ashhada) to this effect. [All] this occurred on
the 25th day of Sha‘ban 1372H [20] corresponding to May 9, 1953.

Fingerprints of the claimant and the defendant

the realization of her own and her son’s rights to the estate she was able to secure
concrete financial support for her son.

% The widow obtained her request and the defendant offered to contribute a sum
of money for the support of his paternal half-brother. This may well be a case of
maintenance out of the estate—an institution with no basis in Islamic law. It derives
its validity solely by virtue of voluntary agreement. In one case, the deceased hus-
band’s father claimed that his daughter-in-law should provide the minor child with
maintenance from the date of her husband’s death, and the Qadi decided that the
maintenace be taken out of the estate (see Davis, Archie, Shari‘a Court of Kufra,
no. 22 of March 3, 1932). According to Berber customary law, since women do
not inherit and have no means for subsistence the heirs must provide them with
maintenance out of the estate (Bousquet, Coutumes, 106). Cf. Layish, Family Waqf,
380-82; idem, Malikt waqf, 26; idem, Women, 104, 281-82, 317.

? The Na’th does not interfere in the substantive provisions of the agreement,
but simply endorses it, thus granting it the validity of a shar7 judgment. In other
words, he sanctions the institution of maintenance out of the estate anchored in
custom.
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[21] Witnesses to the proceedings (shuhad al-hal)"
Mr. Tmran ‘Tsa

Mhammad ‘Abd al-Salam

The matter being as [22] indicated above
[23] Muhammad al-Talib al-Hammalt
The Qadr’s Deputy in Charge of the Court’s Affairs'!

!0 Professional witnesses or notaries are intended here; see Glossary, s.v. ‘adl.

" He acts concurrently or intermittently in two capacities: as a SharT Na’ib and
as a notary or professional witness. See Name Index of Qadis, Na’ibs and Other
Judicial Clerks. Cf. doc. 17, fn. 8; and doc. 24, fn. 11 above.
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DocuMmenT 54

Introduction

Shart wills within one-third of the estate seem to have been com-
mon practice among the Bedouin. Occasionally, however, they
encounter opposition in tribes where absorption of Islamic law was
far from being completed. Charity and wagf were initiated among
the tribes by the Santsi order.!

In the case under review, an old and ailing woman bequeathed,
from her sickbed, a third of her estate as testamentary wagf—in con-
formity with the wultra vires doctrine—in favour of Zawiyat Sidi ‘Abd
al-Salam (a SGff saint) in Ajdabiya. In her will, she also instructed
that after her death, two of her goats be slaughtered, and that their
meat be divided among the poor, presumably to ensure the exalta-
tion of her soul. The shaykh and administrator of the Zawiya then
asked the court to have the witnesses to the will testify to its valid-
ity, so that the management of the dedicated property could be trans-
ferred to him. The written testimony was required to prevent any
attempt in the future to invalidate the testamentary wagf on some
legal grounds, such as incompetence, on the part of the testatrix, to
engage in transactions or that her property was subject to debts. The
Qadi granted his request and issued an “attestation of the conveyance
of evidence” (shahadat nagl).?

Text

[1] In the name of Allah the Compassionate, the Merciful. May
Allah bless our Lord Muhammad and his family.’

[2] In the reign of his Royal Highness King Muhammad Idris I,
Sovereign of the United Kingdom of Libya.*

[3] ATTESTATION OF THE CONVEYANCE OF EVIDENCE (SHAHADAT NAQL)®
IN FAVOUR OF THE ZAWIYA OF SHAYKH ‘ABD AL-SALAM IN AJDABIYA
Entered in register no. 6 [...] p. [...]

Colucci, Tribu, 30-31.
See Glossary, s.v. shahadat naql; Layish, Shahadat nagl, Case 5.
See doc. 1, fn. 2.
See doc. 1, fn. 3.
See fn. 2 above.

[ T



DOCUMENT 54 195

[4] In the Shari‘a Court of Ajdabiya, presided over by the Qadt
on the date [of the present document], the sayyid® Muhammad al-
Santst al-Ghazzali al-Khattabi. May Allah the Exalted prosper him!

[5] Shaykh ‘Abdallah b. al-JilanT b. ‘Alf from the lineage (‘@’ua)
of Ben Gharib of the Maswana tribe (qabila), born in Benghazi, aged
35, [6] now residing in Ajdabiya appeared in court and stated as
follows:

In my capacity as mugaddam’ of the Zawiya® known as Zawiyat Sidi
‘Abd al-Salam in Ajdabiya, [I have been informed] that the woman
[7] called Mabrika bint ‘Uthman bequeathed (awsai) one-third® of her
immovable property (‘agar) in the presence of a group of Muslim wit-
nesses, and subsequently died. I ask the noble Shari‘a Court [8] to
hear the testimony of the following witnesses: Shaykh ‘Abdallah Musa,
Fathallah b. Ahmad b. ‘Ali, Mhammad b. ‘Ali b. Mhammad, ‘Abd
al-Hamid b. [9] Isa b. al-Hsén, and Ahmad b. Jaballah b. Salih
Gashsha, and register [their respective testimonies] in favour of the
aforementioned Zawiya.

His request was granted. We [the Qadi] questioned each [10] of the
five aforementioned witnesses, who concurred that

the aforementioned woman called Mabrika bint ‘Uthman al-DijawTt
summoned us to her house, where [11] she held a session from her
bed, and had tea served to us and drank with us. Subsequently she
said:

I am very ill and apprehensive concerning my health. You are my
witnesses that I have no claim [12] against anyone; nor does anyone
have a claim against me.'"” I own two goats, and I would like to have

b See Glossary, s.v. sayyid; doc. 1, fn. 3 above.

7 A senior rank in fariga hierarchy. Cf. O’Fahey, Glossary, s.v. mugaddam.

8 The shaykh of the zawiya fulfills both a spiritual-ritual function and an admin-
istrative one (Mohsen, 73-74). Sometimes the founder of the wagf stipulates that
the shaykh should also act as the mutawalli of the wagf. See Layish, Waqf in Jerusalem,
161-62.

? Testamentary wagf is subject to the ultra vires doctrine which is meant to safe-
guard the legal heirs’ rights to the estate; it is not legally permissible to bequeath
by will more than one-third of one’s estate. MalikT law prescribes that this third
should be assessed at the moment in which the act of the will is completed and
binding; in other words, when the legatee agrees to accept it. The remaining two-
thirds of the estate are apportioned among the legal heirs according to shar7 inher-
itance rules (Ibn ‘Asim, al-Asimiypa, 202, lines 1374, 1381; Coulson, Succession,
235-36). The establishment of a wagf by will (testamentary wagf), rather than by
waqf deed, is very common in North Africa; Layish, Maliki Wagf, 2f1.

10 In Maliki law, a testamentary disposition within the limits of one-third of the
estate is valid regardless of whether the testator is in good health or in a state of
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them slaughtered [for the funeral feast] and given away as charity
(sadaga) [to the poor| after my death.'' T have a house bordering on
its southern side the house [13] of Mhammad b. Zrédi, on its east-
ern side the house of Mhammad ‘Alf Fantari, on its northern side the
house of Zaynab bint Mas‘ad, and on the western side the road [called]
Sidi ‘Abd al-Salam [14], on which the gate of the complex stands.
The complex is located in the ecastern quarter of Ajdabiya. It com-
prises a roofed house, a[nother unroofed] house surrounded by a yard,
and a hut (baraka)."”® [15] The dividing wall on the eastern side is the
property of Mhammad ‘Alf Fantari, and I own no part of it [Le., it
is not included in the testamentary wagf]. I have established [by means
of a testamentary disposition] one-third"” of my building complex as
waqf (awqaflu) in favour of Zawiyat' Sidi ‘Abd al-Salam,” currently
presided over by Shaykh ‘Abdallah al-Jilant. The chest (sundiq) in the
house is the private property (milk) of my husband Abi Bakr.'®

“death-sickness” (marad al-mawi); see Thn ‘Asim, al-Asimiyya, 202, line 1374; Zaydan,
vol. 10, 383, § 11195. Similarly, a [testamentary?] wagf in death sickness is valid
provided it is within one-third of the estate and not in favour of a legal heir; see
Zaydan, vol. 10, 457-58, § 11403). In contrast, a charitable gift made in death-
sickness or where the object of the gift is subject to heavy debts—is not valid; see
Ibn ‘Asim, al-Asimiyya, 176, line 1191; Zaydan, vol. 10, 369, § 11159; cf. Coulson,
Succession, 269. There is no information here as to whether the testamentary wagf
and the charitable gift were made in death-sickness. There is, however, a clear
statement to the effect that the woman’s property was not subject to debts.

""" This pious gesture seems to be performed by the testatrix in order to ensure
the exaltation of her soul; cf. Layish, Wagf i Jerusalem, 147; Reiter, 109. Sacrifice
1s practiced among the Bedouin of Cyrenaica. See Peters, Paucity, 214; cf. Stewart,
Texts 1, Index, s.v. sacrifice.

2 The term baraka is presumably derived from Italian barracca, “hut,” “lodge.”
Cf. Borg, Orality, 332.

13 See fn. 9 above.

" The establishment of a wagf in favour of a zawiya reflects the founder’s incli-
nation towards Suff spirituality; see Baer, Wagf, 266-71; Reiter, 107. It seems that
in Muslim society this form of pious activity is particularly common among women.
Muslim women are well represented as founders of wagf for charity and welfare,
including zawiyas; see Layish, Wagqf in ferusalem, 156; Baer & Layish, 21. In Cyrenaica,
the propensity for founding wagf in favour of zawiyas was no doubt intensified on
account of the special status enjoyed there by the Santst order; see Introduction
to this document; Layish, Divorce, 5, 12, 16-17, 204-5, and the sources indicated
there.

"% The reference is to Sidi ‘Abd al-Salam al-Asmar al-Fitari from Zliten; see
Albergoni, Droit coutumier, 128; idem, Ecrire la coutume, 44; Ibn Musa, 293; cf. doc.
41, fn. 15; Layish, The Qadi’s Role, 107 fn. 87 and the sources indicated there con-
cerning the veneration of saints; al-Surt, 395-96; doc. 41 above.

' The document refers to a chest “belonging to my husband,” without explic-
itly including or excluding the chest from the woman’s testamentary wagf. Two
alternative interpretations of this point are possible: (a) that the chest is her hus-
band’s private property, and is therefore excluded from the provisions of the will;
or (b) that the woman bequeathes the chest to her husband. If the chest in ques-
tion is the husband’s private property, no problem exists from the shar7 standpoint;
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[16] This is her testimony and bequest (awsa?) undertaken of her
own free will ({@’ia) and choice (mukhtara) and without coercion ( jabr)
or compulsion (#rak). Though sick in body she was mentally in a
state of full legal capacity (salimat al-‘aql)."”” Let Allah be our [17]
pledge [lit. agent] (wakil) to our words."

On the basis of the testimony of the five witnesses free of any
hint of collusion (fawdfw’) among them, and while they were in a
state of legal competence (hala ja’iza) in shar7 terms, as duly certified
(thubuf) [18] in the presence of the aforementioned Qadi, the latter
endorsed (gjaza) the witnesses’ testimony concerning the fact that the
late Mabriika bint ‘Uthman al-Dijawl bequeathed one-third of her
building complex [19] as a wagfin favour of the Zawiya named after
the Initiate (@rf) [of the gnostic knowledge] of Allah,' Sidi ‘Abd
al-Salam al-Asmar, in Ajdabiya. [Issued] by way of shar7 certification
(thubuf) [of the testamentary wagf. The Qadi] signed and endorsed
it, had the [20] undersigned witnesses testify thereto and instructed

if however the second alternative obtains, an explanation is called for. According
to the wltra vires doctrine, it is not legally permissible to bequeath in favour of a
legal heir unless the consent thereto of the other heirs has been secured after the
testator’s death. Maliki doctrine considers null and void any will which deviates
from this norm. According to this view, the consent of the legal heirs to this devi-
ation is perceived as a donation and not as a renunciation of their right to the
inheritance, as is the case in other schools (see Coulson, Succession, 239, 2444tf).
In any case, the document provides no hint whatsoever that the consent of the
other heirs was sought or obtained. Assuming that alternative (b) is applicable here,
it is striking that none of the parties involved (the woman, the witnesses, the shaykh
of the Zawiya, and even the Qadi; see fn. 20 below) showed awareness of this devi-
ation. There is some evidence in the Libyan syl of wills being made in favour of
legal heirs though occasionally the distinction between a will and a donation is
blurred. See Davis, Archive, Shari‘a Court of Ajdabiya, p. [225] no. [374] of July
19, 1953 {One of the witnesses testified that “since death comes upon every human
being unexpectedly . . .” (wa-inna al-mawt mudrika Li-kull insan, a phrase usually serv-
ing as preamble to a will), the husband instructed him to “write the house” in
favour of his wife. The other witness testified that the husband said: “I have donated
(a‘taytu) the house” to my wife}; p. 330 no. 562 of Muharram 13, 1360 [1954] {A
woman claimed that her deceased husband had “left behind the common docu-
ment (taraka al-wathiqa al-adipa)” in which he had given her half of a fawsh (an
enclosure for cattle) in return for a part of the dower due from him}. Cf. Colucci,
Triba, 30; D’Emilia, 43; Peters, Family, 128. Customary wills which are not subject
to the ultra vires doctrine, that is, beyond one-third of the estate or in favour of
legal heir, are common practice among the Bedouin of the Judean Desert. See
Layish & Shmueli, 40—41.

7 On the testator’s legal capacity, see Coulson, Succession, 216-17.

18 This pious formula is intended to enhance the credibility of the witness. Cf.
doc. 4, fn. 15 above.

9 See Trimingham, Glossary, s.v. @
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that it be registered.” [Entered] on the 25th day of Muharram 1372,
corresponding to October 15, 1952.
Petitioner’s (al-mustad) signature

[21] ‘Abdallah al-Jilant

Witnesses to the will (al-shuhad ‘ala “l-wasiyya)
[22] “‘Abdallah Musa

Fathallah Ahmad

Mhammad °‘Alt

‘Abd al-Hamid ‘Isa

Ahmad Jaballah

(23] Witness (shahid)
[24] Mhammad ‘Abd al-Salam?!

The matter being as indicated above
The Qadr of Adjabiya
Muhammad al-Santsi al-Ghazzalt [al-Khattabi]

2 If alternative (b) (see fn. 16 above) is applicable, one must assume that the
Qadr totally ignored the wltra vires doctrine. According to the Malikt school, endorse-
ment of the witnesses’ testimony to the will is required in the absence of a will
written by the testator himself or at least bearing his known signature. See Coulson,
Succession, 215-16. The endorsed will makes possible the transfer of the dedicated
property in favour of the Zawiya to the shaykh.

2 A professional witness or notary is intended here. See Glossary, s.v. “adl.



SECTION TWO

HOMICIDE, BODILY INJURY AND DEFAMATION
OF WOMEN’S REPUTATION

DocuMmENT 55

Introduction!

The Tibbt, a small group in Kufra,” claim to be descendants of the
original inhabitants of the central Saharan oases. Their origins go back
to a time before the Arab conquest, when Kufra was part of Chad and
Niger. They have genealogical and political links to other Tibba in
Chad and in the Tibesti area of S.W. Libya. Some of them are nomads,
others sedentaries. They maintain their own social organization, cul-
ture, and identity, and do not assimilate into the Zwayya, the dom-
inant Arabic-speaking marabout tribe in Kufra.? In the past, they
are said to have been frequently involved in reprisals with the Zwayya.*

Nominally the Tibbt are Muslims, but until late in the nineteenth
century they did not observe strictly some of the precepts of Islam.
After the emergence of the Santisiyya, the Tibb@’s Islamic identity
was strengthened. Among the Tedda branch of the Tibbt in the
Tibesti area attempts were made to codify tribal customs with a view
to bringing the tribe closer to normative Islam. Within the frame-
work of this legal reform the Tibbt in Kufra adopted Islamic law
concerning family, succession, and blood money (dipa). The adoption
of Islamic law relating to blood money was intended to break the
chain of vengeance between and among various Tibbu groups.” The

" For a full analysis of this document against the background of the interaction
between tribal customary law and the shari‘a, see Layish, Blood Money.

2 Unless otherwise indicated, the data on Kufra and Tibbii are based on De
Agostini, Cyfra, 45—6, passim; Davis, Libyan Politics, 108, 111-12, 150-2; idem, Koufra,
547-8, 551-5, 561-3; idem, Social Perspectie, 7, Chapelle, 5; Evans-Pritchard, 21-2;
Barion, La contestation, 159—60.

* De Agostini, Cirendica, 407-9; Evans-Pritchard, 52-53, 65-69; al-Habbuni, 201-7;
Davis, Libyan Politics, 96.

* Barion, Anarchie, 74, 89, 140, 386-9; Hassanein, 129, 139-40, 151, 175; De
Agostini, Cuyfra, 42.

> See Triaud, vol. 2, 771.
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shar? norms were mitigated by some concessions to custom. Thus
sharT rates of diya were introduced (100 camels for a male and 50
for a female),® but the killer had to spend 3—4 years in exile before
he might initiate the procedure for settling the dispute by compen-
sation, provided, of course, that no retaliation had taken place in
the meantime. The settlement of disputes by means of diya was nev-
ertheless quite rare among the Tibba.’

In the case under review, a Tibbawi was killed in the tribal ter-
ritory. The name of the killer (Warduquh b. Buri) suggests that
he too was a Tibbawi. The dispute was resolved by payment of blood
money in accordance with the “prevailing TibbawT tribal customary
law (urf).”

The case exemplifies the interplay between the Tibbawt tribal law
and Islamic law: After having spent several years in exile, the per-
petrator returned to the area, and acknowledged his responsibility
for the killing in the Shari‘a Court of Kufra. An agreement was made
between the killer and some of the victim’s agnates. The perpetra-
tor undertook to compensate the victim’s agnates—a brother, two
sisters, and paternal cousins—with camels, livestock, and money. The
parties also agreed that any person causing death or physical injury
to one of the perpetrator’s kin would be personally liable for his act
and would not be defended by his agnates. Subsequently another
member of the Tibbu tribe, probably a maternal half-brother of the
victim, appeared and claimed his share of the blood money. The
victim’s paternal brother and sisters renounced one-sixth of the blood
money paid to them in favour of the new claimant. This is the
maternal half-brother’s (or sister’s) portion allotted to a Qur’anic heir.

In the period under review, homicide and bodily harm were for-
mally subject to the jurisdiction of the Libyan civil courts. In prac-
tice, however, such claims were mostly either settled out of court by
tribal arbitrators, by the sh@7‘a court or (as in this case) by a com-
bination of the two.? The shari‘a court seems to have been used by
the parties in order to secure the implementation of settlements based
on tribal customary law mitigated by shar7 norms.

The Qad1 endorsed the blood money agreement and granted it
the validity of a shar7 judgment. Although the judgment was handed

6 Cf. Colucci, Triba, 31; Murray, 232, 314.
7 Chapelle, 89-92, 320 n. 16, 323-28; Cf. Obermeyer, 157.
8 See Layish, Legal Documents, 14-15.
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down in accordance with “Tibbawt tribal customary law” (see line 5
of the translated decision below), several indicators suggest that the
apportionment of the blood money (which is part of the victim’s
estate) among his relatives reflects a compromise between tribal and
shar? law.” It may well be that this compromise was reached outside
the Shari‘a Court on the basis of the TibbawT tribal law of succes-
sion and blood money, a law which had absorbed vital shar7 ele-
ments (see below).

Text

[1] In the Shari‘a Court of Kufra, presided over by the Qadi
Shaykh Muhammad Salih al-Bakri. May Allah the Exalted grant
him success!

[2] A man called Ba Kinnt b. Madi [Maduw?] from the Madhina
lineage (‘@’ila) of the Tibbu tribe (gabila) appeared [in court] together
with his paternal cousins,'” ‘Abdallah b. Jibril and al-Santst b. [3]
Hasan and Madi [?] b. AjT and Ibrahim Arduqth and Qalami b.
Ushi’, and Hasan b. Haranji. The aforementioned Abti KinnT claimed
that Warduquh b. Burt [4] killed (gatala)'' my brother'? Salih in the

% Colucci, Tribi, 31 (the diya is divided among the victim’s heirs).

0 In leban practlcc vengeance is carried out generally by the victim’s broth-
ers or sons, and in their absence, by cousins (Chapelle, 323; cf. al-Qusts, 84).

"' The agreement between the parties does not make the distinction, essential in
Islamic law, between deliberate (‘@md) and accidental (khata’) homicide. Under Tibbawt
tribal law, a dispute may be settled, in both deliberate and accidental homicide, by
vengeance (tha’r) rather than compensation (Chapelle, 323; cf. Colucci, Istitut, 266
Albergoni, Ferire la coutume, 40). The Awlad ‘Al Bedouin of the We%tern Desert are
aware of the distinction between deliberate and accidental homicide though not
necessarily in terms of the perpetrator’s intentions, but rather in physical terms,
e.g., in terms of the kind of instrument used to cause the homicide (Murray, 314;
Mahjab, 313-14; al-Habbtini, 29-30; Mohsen, 125ff., 140ff;; Obermeyer, 201).
Awareness of the the distinction is due to the mﬂuence of the shcm a (cf. al-Jawhari,
183, 185ff; Colucci, Tribu, 33-34; Albergoni, Droit coutumier, 111-12; idem, Eerire la
coutume, 29, 30, 40 n. 32, 42). Under both systems, customary and the J}zmz homi-
cide is a matter of private claim or prosecution (Obermeyer, 216ff; Murray, 229;
Peters, Criminal Law, 0.1.3). The Maliki school adopted the broadest definition of
deliberate homicide, a definition that absorbs the category of quasi-deliberate (skibh
‘amd) homicide. With respect to retribution (gisas) this definition is close to the tribal
customary conception of homicide, according to which the victim’s agnates have
the option of vengeance. See Anderson, Homucide, 820fL.; Peters, Criminal Law, §
0.1.3; cf. al-Qusts, 47; Aba Hassan, 211, 213; Salhat, 71

2 They share at least the same father (Madi [?] al-Tibbawi). See lines 16-17
below.
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territory (diyar) of the Tibba tribe a few years ago and has now
appeared in the town of al-Kufra."

Warduquh b. Burf was accompanied by b. [5] Mhammad Ba
Bakr b. al-Mami [?] and his son Ahmad. Warduqu acknowledged
(agarra) that he was the killer (¢aul) of Salih. They agreed among
themselves on the payment of blood money (diya) in accordance with
the Tibbawi tribal customary law (urf) prevailing among them.'* [6]
He obligated (alzama) himself" to pay the blood money that is cus-
tomary (ma‘rifa) among them, that is, four male camels, two hawayy'®
of sheep and donkeys, and four fawayy in cash (darahim). The slain
man (magtil) [7] has two sisters'” in Tibbu territory (diyar), and it
was agreed that [the perpetrator] would pay them [out of the afore-
mentioned blood money] two camels, one }aja of livestock, and one
haja in cash.'”® He will [also] pay one kaja [8] in cash to the victim’s

% See Chapelle, 327. On refuge (nazala) among the Awlad °Ali, see Mahjub,
190-91, 313; al-Jawhari, 191-92; al-Habbuni, 35-36; Obermeyer, 201ff;; Murray,
205, 212, 313, 315; Stewart, ‘Unf, 890-91; cf. Peters, Paucity, 194-95; al-Qusus, 75;
Abi Hassan, 30, 195ff; al-‘Arif, 75ff. In this case, the perpetrator seems to have
accomplished the term of exile required before settlement of the dispute by blood
money could take place. In a similar case, a woman claimed in court that her hus-
band of the Gawabil [Gabayil] tribe (De Agostini, Cirendica, 405-6, index, s.v.
Gabail, refers to several different Mrabtin groups) had killed a Tibbawi man from
Rabiana, took his camel and fled to his kinsfolk in the Western District, probably
fearing blood revenge; see doc. 29 above.

" The reference is probably to the codified version of the law; see Chapelle,
3244T; cf. al-Habbuni, 32; Mohsen, 126; Obermeyer, 156; Colucci, Tribi, 32. The
terms wf and ma‘rafa (lines 5-6) refer to customary blood money obtaining in the
Tibbu tribe, but it may well be that the reference here is to the Islamic version of
blood money as adopted by the Tibbu (see below, the apportionment of blood
money). It is impossible to determine whether these terms were used by the liti-
gants or by the Qadr; in the latter case, it would reflect his awareness of the dis-
tinction between custom and shari‘a.

" According to Tibbawi tribal law, a full blood money for a male (100 camels
or oxen) is paid collectively by the killer’s agnates (Chapelle, 327; cf. Peters, Criminal
Law, § 0.1.3.3.1; al-Qusts, 83).

16 See Glossary, s.v. haja.

7 They must be either full sisters or paternal half-sisters. Note the apportion-
ment of blood money as stated below.

' Each of the sisters takes one-half of the share due to the victim’s paternal
brother with respect to the camels and livestock (but one-cighth with respect to the
money). This proportion tallies with the doctrine of ta‘szb pertaining to paternal sis-
ters and brothers, that is, either full brothers and sisters or paternal half-brothers
and paternal half-sisters, under the skar7 inheritance rules (Coulson, Succession, 3435,
41-42, 69-70). According to the shari‘a, the blood money for homicide is part of
the victim’s estate and hence is apportioned among the victim’s relatives in accor-
dance with the shar7 rules of inheritance; (Ibn ‘Asim, al-Asimiyya, 230, line 1575;
Ibn al-‘Attar, 452ff; Peters, Criminal Law, § 0.1.3.3); the Malikt law, however, does
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male paternal cousins' [living] in the Tibbu tribal territory. He has
now transferred one camel here [at this court session, as blood
money]| to B Kinni, who received it from him. [He will also pay]
one camel and two hawayy in cash (darafum) [9] and one haja of live-
stock [viz., the remainder due to Bt Kinni|* which he [i.e., Warduquh]
will bring here and deliver to Ba KinnT and [with this] the dispute
between them will be settled. Whoever kills or assaults [in future]
[10] a member [of the killer’s agnatic group] will make only him-
self liable (yulzim)*' [to vengeance] and he [alone] will be responsi-
ble (mas’al) [for the consequences of his action].?

not acknowledge the doctrine of 7add, that is, in the absence of male agnates, the
Qur’anic heirs do not take the residue of the estate if their prescribed portions do
not exhaust the estate (Coulson, Succession, 49). Payment of blood money to the vic-
tim’s female kin was probably not provided for by Tibbt customary law, but the
Tibbu tribe adopted the Islamic law of inheritance and blood money with some
concessions to tribal law (see below; Mohsen, 26, 126; Obermeyer, 173-74; al-
Jawhari, 202; Peters, Proliferation, 368; Colucci, Istituti, 266—69; cf. al-Qusus, 83-84).

9 Under shar7 rules of inheritance, paternal uncles (and their male issue) are
excluded from the deceased’s estate by the paternal brothers because the latter
belong to a higher class or parentela (fabaga) of male agnates (on the class rule, see
tabaga; Coulson, Succession, 33). Here, however, one faja of darahim is apportioned
equally between the cousins, presumably in accordance with Tibbawl custom.
According to the provisions of a tribal document approved by the “sages” of the
al-Fwakhir tribe in Cyrenaica, one-half of the blood money is to be apportioned
among the victim’s heirs, presumably in conformity with the skar7 rules of inheri-
tance, and the other half among the rest of the tribe, that is, the male agnates,
though not necessarily equally between the umara’ al-dam, the members of the sol-
idarity group for the purpose of vengeance and blood money; one option is to
apportion the money in accordance with the economic position of the members of
the solidarity group. See Albergoni, Droit coutumier, 112, 119, 121; idem, Ferire la
coutume, 31-32, 40. On ‘umar@’ al-dam, see Albergoni, Droit coutumier, 110, 116fF;
idem, Ecrire la coutume, 28, 30—381, 36-37.

% As the closest male agnatic heir of the victim, and probably in the absence of
issue, Bu Kinni takes one-half of the entire amount of the blood money. Under
the shari‘a, he was entitled to the residue of the blood money after the Qur’anic
heirs had received their prescribed portions.

2l The Arabic original here has yalam where yulzim would have been more appro-
priate (cf. wa-alzama nafsahu in line 6 above; al-Habbtuni, 33, 35). This may well be
a copyist’s error. If yalam is intended, the translation would read “will expose only
himself to blame.”

2 In other words, should one of the victim’s relatives commit a violent act against
the killer’s relatives in disregard of the terms of the settlement, then the former will
be held personally responsible for the consequences of his act, that is, though the
former’s agnates would normally defend him, in this case, he will not enjoy their
protection; whoever kills him will not be the object of legitimate revenge by the
victim’s kin. For barawa, tribal detachment from any responsibility for the actions
of a particular person, among the Awlad °‘Ali, see Mahjab, 207-8; Obermeyer,
181{T; Murray, 315-16; Mohsen, 63; cf. Albergoni, Droit coutumier, 118; idem, Ecrire
la coutume, 31 n. 17; Khayrallah, 288-89; Stewart, Texts 2, Glossary, s.v. tuli’.
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[The Qadt ruled] that no further claim or demand existed between
them, except for the aforementioned payment due as blood money.
[11] Any person [from the victim’s kin] who commits homicide here-
after is thereby inflicting death on himself (gatala nafsahu).”® This agree-
ment was entered into voluntarily by all parties concerned. The Qadt
gave it the force of a judgment** and signed [the document in which
the agreement is recorded]. [12] This was done in the precincts
where the Qadr’s court is officially located on the 12th day of Rajab
1361, [corresponding to] July 26, 1942.

[13] The scribe (katb) of the Shari‘a Court

The Qadi of Kufra
Muhammad Salih al-Bakrt

[14] Witnesses
[15] ‘Abdallah b. Ust [Ush? ?]
Sleman ImrT [?] b. Lamin

al-Santst Tabt [?] b. Bakr [?]

[16] Ahmad Rajab al-Tibbawl appeared [in court] and claimed
that he was entitled to one-sixth of the blood money due for Salih
b. Madt [?] al-Tibbawi). [17] He was paid [an amount equivalent

# In other words, he is held personally responsible for the consequences of his
acts, including liability for blood vengeance, with no protection from his agnates.
Cf. Albergoni, Droit coutumier, 119; idem, Ecrire la coutume, 32 (he will not be ma‘sam,
inviolable). See note 22 above.

# The Qadi granted the validity of shar7 judgment to an agreement relating to
blood money obtained on the basis of what seems to be a mixture of tribal cus-
tom (see line 5 above) and the shai‘a in its Malik version (see fn. 18 above). The
extent of the Qadr’s involvement in securing the agreement is not clear. It is very
likely that the agreement was initially reached out of court (for such agreements
among Awlad ‘Alf in the Western Desert, see Obermeyer, 221, 223) in accordance
with the Tibbawl law mitigated by shar7 norms, to be drawn up later in the shari‘a
court. In validating the apportionment of the blood money the Qadt was certainly
fully aware of the shar7 norm, although there is no explicit indication in the document
to this effect. For another example of compromise between the shar7 and tribal cus-
tomary law of inheritance, see Colucci, Istitut, 269 (in one case, the diya of a mar-
ried woman was divided in the following way: the agnates, presumably of various
degrees of relationship to the victim, took three-quarters of the blood money and
the husband took the residue). According to the shar7 rules of inheritance, the hus-
band is the first to receive his Qur’anic portion, which is one-quarter of the estate
in the presence of descendants or one-half in their absence, after which the closest
agnatic heir to the victim is entitled to the residue, depriving the rest of the agnates.
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to] one-half of this sixth in al-Kufra, which he received from Ba
Kinnt b. [18] Madt [?]. He is to receive [the other] half of the sixth
from his sisters in the Tibbu tribal territory (dar). One-half of the
sixth which [19] they have already received will be paid to him.”

This [document] has been issued for this purpose on the date [20]
of the 7th day of Dha ’l-Qa‘da, [corresponding to] October 24,
1944.

» Tt seems safe to conclude that Ahmad is a maternal half-brother of the vic-
tim. Had he been a paternal brother of the same blood relationship he would have
been entitled to the same share as Ba Kinni. This may be inferred from the fact
that the Qur’anic portion of a maternal half-brother [uterine] under the shar7 rules
of inheritance amounts to one-sixth.

The victim’s paternal brother and sisters compensate the maternal half-brother
out of the portion of the blood money received by them two years previously. This
secems to be another instance of a compromise between the sharia in its Malikt ver-
sion and tribal law at the expense of the latter; under skar7 rules of inheritance,
the Qur’anic heirs take their portions first, leaving the residue to the agnatic heirs.
It is interesting to note in this connexion that among the matrilineal Akan in the
Gold Coast, the Obuasi Native Court would allocate, in cases of Muslims, two-
thirds of the estate to the customary successor, that is, to a cognate, and one-third
to the eldest son or sons of different mothers, that is, to agnates (Anderson, Africa,

975-76).
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DocuMmENT 56

Introduction

A youth broke the teeth of an infant girl from another tribe, appar-
ently unintentionally. A private claim was presented before the Shari‘a
Court by the District Governor. The fathers of the two children
appeared in court and made it known that they had reached, out
of court, a reconciliation based on an agreement whereby the youth’s
father undertook to pay the girl’s father a specific sum of money
compensating him for the physical injury to his offspring.

The Qadt endorsed the agreement conferring on it the validity of
a shar7 ruling.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions and
grant them peace.'

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him.?

[3] CONCILIATION (SULH) AND AGREEMENT (ITTIFiQ) BETWEEN
AL-SANUST ‘AMURA AL-OJALT AND AL-MABRUK B. ‘ALT AL-MABRUK
Entered in register no. 6/365, p. 249

[4] In the Shari‘a Court of Ajdabiya, presided over by Shaykh
Husayn b. Muhammad al-Ahlafi. May Allah the Exalted prosper

him! Amen.
[5] On the basis of lawsuit (gadiyya) no. 218 dated January 11,
1954 brought before this court by the District Governor® of Ajdabiya

' See doc. 1, fn. 2.

2 See doc.1, fn. 3.

% Davis notes that in Kufra where there was no lay court or magistrate, the
police seemed to encourage wherever possible the settlement of disputes out of court
by tribal arbitrators. In Ajdabiya, too, the police intervened in civil wrongs only as
a last resort. Davis, Libyan Politics, 223. Cf. Mohsen, 16. It is highly likely that the
District Governor was requested to settle the dispute relating to bodily assault as
an arbitrator, probably in accordance with tribal law. Cf. al-‘Abbadi, al-Jara’im,
214 (appointment of tribal guarantees on both sides for the settlement of the dis-
pute by a governmental agency). The District Governor in our case, however,
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[6] concerning the youth ‘Abd al-Latif b. al-SantsT from the Awajla’*
tribe [gabila], who broke two teeth’ of the infant Fagma bint [7] al-
Mabrtk b. ‘Al from the ‘Alf lineage (@’ila) of the Magharba® tribe.
When their parents [fathers], the aforementioned al-Santst b. ‘Amtra
and al-Mabrtk b. ‘Alf appeared [8] they stated the following:

We have reached a conciliation (istalahna) and an agreement to the
effect that al-Sanust, father of the aforementioned child ‘Abd al-Latif,
will pay four pounds to [9] to al-Mabrak, father of the aforementioned
baby girl. No [further] financial right (fagq) or the remainder of such
a right between the sides remains.’

On the basis of the [agreement] reached [10] between the sides
while both were in a state of legal competence (hala ja’iza) in sharT
terms as duly certified (#ubal) in the presence of the aforementioned
judge, the latter endorsed (¢jaza) this agreement,® signed it, had the
undersigned witnesses testify [11] thereto and instructed that it be
registered. The [agreement] was entered on the 4th day of Jumada
al-Akhira 1373, corresponding to February 8, 1951.
The signature appears in the protocol (daby).

decided to transfer the case to the Shari‘a Court to be treated as a civil claim. By
doing so he was instrumental in promoting the process of Islamization of tribal
society.

* See De Agostini, Cirendica, 331I.; Evans-Pritchard, map facing p. 35.

> Causing injury, such as breaking of teeth in the case under review, creates an
option for retribution under the sharz‘a or vengeance under tribal law (gisas or tha’r,
respectively) provided the injury was caused deliberately (‘amdan); the Maliki school
does not recognize the category of quasi-deliberate (shibh ‘amd). Unintentional injury
creates financial liability. A private claim for blood money (diya) may be advanced
within the framework of both tribal and skar7 law. See al-Jawhari, 191; Mohsen,
150; Obermeyer, 203—4; al-Habbuni, 34; cf. al-Qusts, 51-52, 69-70; Abtu Hassan,
229-30; Ghayth, 136-37; Ibn ‘Asim, al-Asimiypa, 232, lines 1597fF; Peters, Criminal
Law, § 0.1.3. The case under review was settled out of court presumably under
tribal customary law.

b See De Agostini, Cirendica, 336ff.; Evans-Pritchard, map facing p. 35.

7 Tt appears that the agreement concerning the compensation was reached accord-
ing to the norms of tribal law outside the court. For the dipa payable for broken
teeth according to the Awlad ‘Alf customary law, see Murray, 326. For a descrip-
tion of settlement disputes, see Davis, Libyan Politics, 190-98; 223-28. For instances
of injury entailing broken teeth, see Kennett, 116 (appointment of tribal assessors
of bodily injuries), 124; cf. Hart, Penal Code, 59.

% The Qadi does not interfere in the content of the agreement which is entirely
based on customary law and confers on it the validity of a shar7 ruling even though
the shari‘a is equipped to deal with cases of this kind.
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[12] Witnesses to the proceedings (shuhad al-hal)’
[13] Mhammad al-Farah[al-Faraj?] al-Ojalt
Salim Yasuf [Yunus?] al-Maghribt

[14] Tmran ‘Isa

Mhammad al-Talib al-Hammalt

The matter being as indicated above
The Qadi of Ajdabiya
Husayn Muhammad al-Ahlaft

9 Tt seems that at least the two last mentioned witnesses are professional wit-
nesses or notaries. See Glossary, s.v. ‘adl.
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DocuMmEeNT 57

Introduction

The use of motor cars among the Bedouin in modern times has pro-
liferated cases of homicide and bodily injuries caused by accidents.!
Since these are not deliberate (‘wmd), but rather unintentional (khata’),
the Bedouin regard them as a matter of fate (gad@’) and predesti-
nation (gadar), and hence they tend to renounce (fasamuf) the option
of vengeance (tha’r) out of generosity (karam) and dignity (nakhwa).?
However, the unintentional nature of car accidents does not exempt
the perpetrator from the financial liability for the homicide or injury.’

In the case under review, a small boy was run over by a car and
as a result his right leg was seriously incapacitated. The injury caused
a highly visible physical disability. A date was set for a meeting, at
the Shari‘a Court of Benghazi, of the boy’s agnates and the driver
involved in the accident in order to determine the amount of financial
compensation. Since the boy’s father could not travel there, he asked
the Shari‘a Court of Ajdabiya to hear the testimony of his witnesses,
who were tribal assessors of bodily injury, so that their testimony
could provide a factual basis for the court in Benghazi to award
appropriate compensation.

The N2’ib granted his request and after ascertaining the witnesses’
credibility according to shar7 procedures, ordered the assessors to tes-
tify regarding the state of the injured leg. Their assessment appears
to have been based on criteria pertaining exclusively to tribal cus-
tomary law. The Na’ib—without interfering with the principles under-
lying the assessors’ procedures—gave the boy’s father a certified copy
of the testimony for his use at any eventual legal proceedings in
Benghazi.

' The codification of the customary law of homicide and bodily harm of the
Fwakhir tribe in Cyrenaica deals also with car accidents. See Albergoni, Lerire la
coutume, 31-34; cf. Khayrallah, 281.

* Abt Hassan, 213; also iid., 171; Ghayth, 126-27.

* Khayrallah (286), on the other hand, reports that the general trend among all
the tribes is to renounce diya in cases of unintentional homicide.
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Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions and
grant them peace.*

[2] In the reign of his Excellency sayyid Muhammad Idris al-Mahdt
al-Santsi, Emir of Barqa [Cyrenaica].

[3] ATTESTATION OF THE CONVEYANCE OF EVIDENCE (SHAHADAT NAQIL®

IN FAVOUR OF SHAYKH AL-LAF1 AL-MUFTAH AL-SUBHI
Entered in register no. 5/314, p. 5/214

[4] In the [Shari‘a] Court of Ajdabiya, presided over by Muhammad
al-Mabrok AbT Jaziya, the Deputy (ra’sh) in Charge of the Affairs
(al-qa@’tm bi-a‘mal) of his honour the shar7 Qadr. May Allah the Exalted
grant him success.

[5] Shaykh al-Laff b. Muftah from the al-Shekhi [lineage]| of the
Subh [subtribe]” belonging to Magharba tribe (gabila),? identified
(mariif )’ by person appeared [in court] accompanied by his son Isma‘il,
[6] who is about ten years old, and made the following statement:

Fifteen months ago, my son Isma‘il, present here, was run over by a
car that crushed his right leg. [7] After [the bones] were set and med-
ically treated, [the leg technically] healed but a highly visible physical
defect due to permanent mutilation (‘adam)’® remained which reduced
[the leg] to the state of utter disability; [8] [the leg] ceased to func-
tion as a healthy limb. Since a date has been fixed for a meeting

* See doc. 1, fn. 2.

> See doc. 1, fn. 3.

b See Layish, Legal Documents, 21, fn. 2; idem, Shahadat naql, Case 1; Glossary,
s.v. shahadat nagl. Attestation of conveyance of evidence to another ¢gad7 is not admit-
ted in Islamic criminal procedure (Schacht, Introduction, 198); however, homicide and
bodily injury are considered, under both skar7 and tribal law, as instances of claims
within the domain of private law rather than offences in the domain of public crim-
inal law.

7 See De Agostini, Cirendica, 323-24.

8 Sec ibid., 316fT.

% See Glossary, s.v. a9

" In determining the amount of compensation due for bodily injury tribal law
among the Awlad ‘Alf makes a distinction between wounds that heal (al-darb al-
salim) and wounds that cause permanent mutilation (al-darb al-‘adim). The case under
review belongs to the second category. See al-Habbuni, 31, 34; al-Jawhari, 187ff;
Mahjub, 183, 200, 314-15, 318 (definition of ‘@dam); Mohsen, 149; Murray, 205;
Stewart, ‘Urf, 890-91; cf. Abtu Hassan, 230; Ghayth, 137; Glossary, s.v. gassas.
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between me and the perpetrator (janin)'' concerning my son and his
kinsmen'? before the Qadi of Benghazi, and since I am unable [9] to
travel there with the child, I ask [the court] to hear the testimony
(shahada) of the witnesses [present here] who are fully qualified" to tes-
tify to the fact that my son’s leg has been reduced to a state [10] of
disability.

His request was granted and he was permitted to produce his wit-
nesses. He brought Shaykh Mhammad Ba al-Bghid al-Zwayyi, al-
Sdedi'* and Hajj" [11] Ytnus b. Salih al-Tdiyya of the aforementioned
[Zwayya] tribe, both of whom were identified by person. Each of
them gave testimony on his own account (shahada mas’@la minhuma),
corroborating his claim, [12] after due examination of the boy’s leg,
on the basis of their expertise. Subsequently, Shaykh Sa‘td b. Yunus
Shalabt and Shaykh [13] “Alf b. al-Fal, both from the Hayba lin-
eage (@ila) of the Nasr [subtribe] belonging to the al-Magharba'®
[tribe] were summoned for the purpose of ascertaining [the asses-
sor’s|] credibility.!” They both testified that the aforementioned wit-
nesses were persons of good reputation (‘adlan rida) and that their

"' The unintentional nature of the motor accident does not exempt the perpe-
trator from the financial liability for the injury caused. The absence of the element
of intention in the accident may well have facilitated the settlement of the dispute
through financial compensation, while at the same time excluding the option of
vengeance under tribal law on the part of the victim’s agnates. See Stewart, Tha’r,
443; Glossary, s.v. tha’r. Davis notes that the victim’s agnates in road accidents
receive double compensation: i.e., both from the state insurance company, and from
the driver involved in the accident and his kinsmen in conformity with tribal law.
This phenomenon has also been observed in Jerusalem. See Davis, Libyan Politics,
176, 223-24; Zilberman, 70. On several occasions I have been asked by Israeli
insurance companies to provide them with legal opinions to the effect that settle-
ment of financial claims for homicide and bodily injury (su/k), that is, by payment
of blood money (diya) or compensation (lawid), precludes any additional financial
claims of any kind in the future.

2 The injured boy and his solidarity group (agila), i.c., male agnates up to a
certain degree of relationship, share the financial compensation paid for the injury
caused to him. Cf. al-Qusts, 83-84; Glossary, s.v. ‘aqila; diya.

13 Tribal assessors or physicians (fabtb al-arab called naddar or nazzar) for bodily
injuries are intended here. See al-JawharT, 190; Mohsen, 51, 54; 148ff. 151; Mahjtb,
314 (tabib shart mu‘tad “inda al-“arab); Obermeyer, 203—4 (nazara); Murray, 229, 234-25,
321-22; cf. Stewart, Texts 1, 19, 83-85, 110-11 (gassas), Index, s.v. injury assessors;
idem, Texts 2, Glossary, s.v. gassas; Kressel, Ascendancy, 79 (qassasin al-dam); Glossary,
S.V. qassas.

" In other words, he belongs to the Sdédi branch of the Zwayya tribe. See De
Agostini, Cirendica, 407.

1> Honorific title of one who has performed the pilgrimage to Mecca.

' See De Agostini, Cirendica, 316, 323.

17 See Glossary, s.v. tazkiya.
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testimony [14] completely corroborated the established facts. All this
transpired and was registered on the date stated below, and upon
his [i.e., the claimant’s] request [the court] gave him a copy [of this

document|'® bearing the date of the 21st day of Dhu [15] ’-Qa‘da
1370 corrresponding to August 23, 1951.

[16] Witnesses to the proceedings (shuhid al-hal)"
[17] The Court ushers (mubashir)

[20] ‘Imran Mansar al-Maghri®

Mhammad ‘Abd al-Salam

[17] The matter being as indicated above

[21] Muhammad al-Mabruk AbT1 Jaziya

[18-19] The Shar‘T Na’ib

in Charge of the Affairs of the Qad1 of Ajdabiya

% The Qadr’s role is here reduced to the hearing and registration of the asses-
sors’ testimonies without interfering with the principles of tribal law underlying the
assessors’ procedures. Under the sharia, the gadi may settle disputes of blood money
(diya) in cases of unintentional injuries (jirah al-khata’). See Ibn ‘Asim, al-Asimiyya,
232f; Glossary, s.v. diya, jarh. Nonetheless, it is worth noting that the test of the
assessors’ credibility was carried out in accordance with shar7 procedures. The Qadi’s
supervision of the shar? procedures relating to the credibility test ensures token sov-
ereignty of the shari’a in a court case that had been conducted practically almost
exclusively in accordance with tribal law. The registration of testimonies is intended
to serve the interests of the boy’s kinsmen at eventual proceedings pertaining to
damages in Benghazi. Though written testimony is not counted under the shari‘a,
the procedure of shahadat nagl reflects a pragmatic approach on the part of the shar7
Qadr.

!9 Professional witnesses and notaries are intended. See Glossary, s.v. ‘adl.

% See doc. 8, line 12. He acts concurrently or intermittently in two capacities:
as a court usher and as a notary or professional witness. See Name Index of Qadis,
N2’ths and Other Judicial Clerks. Cf. doc. 17, fn. 8; and doc. 24, fn. 11 above.
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DocuMmENT 58

Introduction

Loss of virginity out of wedlock is tantamount to illicit intercourse,
which under customary law implies disgrace to the bride’s agnates
and may entail severe sanctions. Bedouin would stipulate in the mar-
riage contract that the bride should be a virgin. If on the day of
the marriage the virginity test (kashf) conducted by women shows
that the bride is not a virgin the marriage may be canceled or (if
concluded) revoked and the bride (or her father) be requested to
return the prompt dower. Dissolution of the marriage under such
circumstances seriously diminishes the woman’s chances to remarry.
Moreover, due to the disgrace occasioned to the bride’s agnates, she
may be exposed to death threats." Among the Bedouin in the Western
Desert, if the bride is not a virgin, the wedding celebration is cut
short, and the girl is sent away or killed by her father; the Bedouin
maintain that a father may rightfully put his daughter to death when
she is found guilty of pre-marital intercourse, or if it is proved that
she engaged in any extra-marital sexual activity.? The sharia takes
a more lenient attitude in this matter.”

In the case under review, a man claimed that his daughter aged 8,
while playing with her sister at home, fell on the sharp handle of a
handmill breaking her hymen. A woman, probably a practitioner of
popular medicine, examined the girl immediately after the accident,
while she was still bleeding, and confirmed the girl’s loss of virgin-
ity as a result of the accident. The girl’s father requested that the
facts be registered in the court’s minutes and that a shar? document
be issued to him for any occasion that might arise. More precisely,
the document would testify, at the time of her marriage, that the
injury did not occur in circumstances liable to disgrace the family.

The Na’ib concurred taking the father’s predicament into account.
He had the father testify to his version in the presence of witnesses

' See Peters, Family, 121-22 (a detailed description of the virginity test), 129.

? Obermeyer, 105, 122-23; Mohsen, 107-8; D’Emilia, 39 (If virginity is stipu-
lated in the marriage contract, then lack of viriginty is a cause for dissolution of
the marriage on grounds of kkwar al-ayb, option of defect); cf. Abu Hassan, 241-42;
Glossary, s.v. ar.

* See Glossary, s.v. zina; Peters, The Role of the Qadr, 81 (illegal defloration was
regarded in nineteenth century Egypt as a case of bodily harm entailing damages).
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and produced a declaratory judgment confirming the circumstances
in which the girl broke her hymen. The Na’ib did not proceed to
hear the testimony of the practitioner who examined the girl imme-
diately after the accident. The expert’s report may be regarded as
circumstantial evidence. Formally, we have here a judicial decision
(hukm); in practical terms, however, the procedure is intended to
achieve the same goal as that of shahadat nagl.*

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.’

[2] In the reign of his royal Highness Muhammad Idris I Sovereign
of the United Kingdom of Libya.®

[3] SENTENCE (HUKM) CONFIRMING THE RUPTURE OF THE HYMEN OF
FAWZIYYA BINT AL-SADI ‘ABD-AL-RASUL
Entered in register no. 6/89, p. 56

[4] In the SharT‘a Court of Ajdabiya, presided over by Muhammad
al-Talib al-Hammali, the Deputy (ra’i) in Charge of the Affairs (al-
qa’im bi-a‘mal) of his honour the shar7? Qadi. May Allah dispose him
to his obedience! Amen.

[5] Al-Sa‘d1 b. ‘Abd al-Rastl aged 40 from the Jlalat [branch] of
the Zwayya’ tribe (¢gabila), born and residing in Ajdabiya identified
(ma‘raf )® in my presence (ladayna) in name and [6] person, appeared
[in court] and made the following statement voluntarily (mukhtaran) and
willingly (t@’ian) with the intention of testifying (bi-gasd al-ishhad):

A few days ago, my daughter Fawziyya aged 8, [7] born to me by
my wife Salma bint ‘Alf Manstr was playing at home with her sister
Safiyya. [8] While chasing her aforementioned sister, she fell on the

* See Layish, Shahadat nagl, Case 8; docs. 4, 14, 48, 54, and 57 above, and 61,
and 67 below.

> See doc. 1, fn. 2.

5 See doc. 1, fn. 3.

7 See De Agostini, Cirendica, 408-9.

8 See Glossary, s.v. a9
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sharp handle of a handmill and cut herself, and this caused the rap-
ture of her hymen. And when [9] we saw her bleeding we brought
her to a woman called Shanz [Kanz’] al-Zarfiyya [al-Zwaylyya?'’] who
examined my daughter, the aforementioned Fawziyya aged [10] 8. She
discovered that her virginity was lost when she fell on [lit. hit] the
handle of the handmill. And since this accident has been ordained [11]
by Allah the Exalted, I ask that it be registered at the Shari‘a Court
so that I may resort to [the document] whenever the need arises and
to testify to its contents."

All this occurred [12] in the presence of the [professional] witnesses
listed below.

On the basis of what has been established by the aforementioned
al-Sa‘di ‘Abd al-Rasal while he was in a state of legal competence
(hala j@’iza) in sharT terms, as duly certified (thubat) [13] in the pres-
ence of the aforementioned N2’ib, the latter issued a judgment per-
taining to what has been stated above, and had the undersigned
[witnesses] testify to it. He then signed and endorsed it [14] and
had it registered [in the siu//]" on the 21st day of Dha ’I-Hijja 1371
corresponding to September 11, 1952.

? This name appears in Layish & Davis, 21, line 8. Another possible reading:
“Inez,” which sounds as a foreign non-Muslim name. This reading may gain sup-
port from D’Emilia who reports that during the Italian rule sharia courts would
solicit medical opinions from Italian physicians regardless of their religious or eth-
nic affiliation, and that Islamic law acknowledges the eligibility of a non-Muslim
(Christian or a Jewish) expert witness (D’Emilia, 38, fn. 3).

' Probably a practitioner of popular medicine or a midwife. Cf. Grifa, a woman
knowledgeable in matters relating to females. See Rosen, 202.

" The girl’s father was fully aware of the consequences under customary law of
loss of virginity and this may well be the reason why he presented the case as an
accident attributable to an irrevocable “act of God.” In his distress he resorted to
the Shari‘a Court, rather than to tribal proceedings, to obtain a document certifiying
that the girl had broken her hymen in circumstances that did not imply disgrace
to her agnates. The resort to the Sharia Court rather than to tribal justice may
have been prompted also by considerations of discreetness. This document would
presumably serve to forestall misunderstandings with a future husband and the resort
to severe sanctions on the part of the girl’s agnates. The document serves the same
purposes of shahadat nagl. See Glossary. Cf. Powers, Women, § 1.0.

12 Fully cognizant of the father’s delicate predicament, the N2’ib is prepared to
assist by enlisting the shar7 sanction in favour of his sentence in the form of a
declaratory document. The Na’ib accepts the father’s version i lmine, that is, with-
out even requiring the testimony of the woman who examined the daughter.
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The signature' of al-Sa‘di ‘Abd al-Rasal
[15] the girl’s father, the initiator of the statement

The witnesses to the proceedings (shuhiad al-hal)™*
[16] “‘Umar ‘Abd al-Rasal

Mhammad al-Bghid

Mhammad ‘Abd al-Salam

Muhammad al-Talib al-Hammalt
The Deputy in Charge of the Qadi’s Affairs

Y It may well be a fingerprint (basma).

" Of the witnesses called to testify, at least the last mentioned, is a professional
witness. See Glossary, s.v. ‘adl; Name Index of Qadis, N@’ibs and Other Judicial
Clerks.



217

DocuMmenT 59

Introduction

A married couple brought forward a claim against a man who
impugned the woman’s reputation by using defamatory language
regarding her moral behaviour.

The Qadrt initiated a peaceful conciliation to settle the dispute by
enlisting his religious authority for this purpose. He instructed the
defendant to ask the couple’s forgiveness, to compensate the woman
with a gift of jewellery, and to refrain in the future from using defam-
atory language against her on pain of incurring the sanctions of

Allah on himself.

Text

[1] In the name of Allah, the Merciful, the Compassionate.'
RECORD (MAHDAR) OF RECONCILIATION (SULH)

[2] In the Shari‘a Court of Ajdabiya, presided over by the Qadt
Rafi® ‘Abd al-Rahman al-Qadi. [3] May Allah the Exalted grant
him success!

[The two parties:] Hajj* Mhammad b. ‘Umar Abi Udhun al-
Misurati, the first party, [4] and al-Bashir b. Mhammad al-Hadi
together with his wife Fatma bint [5] Ibrahim al-Bari, the second
party’—[both parties] having been identified (ma%afin)* in name and
person, appeared [in court]. On requesting explanations (istifsar) [6]
and responses (jawab) from both parties, they responded [in a man-
ner| not to be heeded or taken into account—[7] [the terms used]
being prohibited by the sharia, custom (‘@da), and statute (ganin).’

See doc. 1, fn. 2.

See Glossary, s.v. haj).

In other words, the couple were the claimants and the latter the defendant.
See Glossary, s.v. ta%f-

It appears that the parties used expressions offensive to a woman’s moral behav-
iour and inadmissible by any legal norm. The mention of the skari‘a, custom, and
statute, while indicating that the Qadi was fully aware of the distinction between
them, was meant to highlight the reprehensible nature of the expressions under any
circumstances.

1
2
3
4
5
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However, for the sake of protecting the woman’s good name [8]
and sacred honour (%d)," his honour the Qadrt obliged them [to set-
tle the dispute] by conciliation (suli) which, in the eyes of Allah, is
a virtuous deed.” [9] [The Qadi] instructed the defendant, the afore-
mentioned Hajj Mhammad to appease the couple and to ask their
[10] forgiveness and pardon for what had happened. The defendant
complied and asked their [pardon|, which they granted. [11] [The
Qadi] also instructed the defendant Hajj Mhammad to buy a [12]
silver bracelet for the wife® and to restrain his tongue from resort-
ing to such [defamatory]| language [13] which is prohibited by the
sharta, and to refrain from [obscenities offensive]| to the chastity
(‘awrat)’ of Muslim women, [14] because whoever defames Muslim
women [exposes] his own women’s good name to God’s [retaliation],
[15] and whoever draws [retaliation] on his women’s reputation
brings shame upon his own kin. [16] May Allah grant success to all
those [present here] for [the conciliation] will surely propitiate Allah
and his Prophet. [Allah] is almighty [17] and worthy of all merit."

® See Glossary, s.v. rd.

7 The reference is to the Qur’anic verse: 4:128. See also Layish & Davis, 72
lines 7-8, and 87 line 14; cf. Layish & Warburg, 189-90, 195-96.

8 Compensation of the woman by means of a bracelet seems to be rooted in
custom. See Colucci, T7ibi, 33; Mohsen, 110fl. According to the customary law of
Awlad ‘Ali, if someone causes a woman to abandon her husband, he must com-
pensate the husband by payment of 100 Rial as kabara, fine; in addition, he is pro-
hibited from marrying this woman; Mahjub, 328; al-Jawhari, 204 (sexual offences).
cf. Abt Hassan, 242-43 {if the husband defames his wife’s moral behaviour with-
out proving his allegation by evidence, her agnates may sue him under tribal law
and he will be liable to pay compensation for causing damage to his wife’s hon-
our (ud)}, 274, 276 (in a case where a woman impugned her daughter-in-law’s
reputation by accusing her of illicit intercourse, a tribal ¢adi ruled that the woman’s
tongue should be cut out but allowed her the option of redeeming it by payment
of several camels or a certain amount of money); al-‘Abbadi, al-Jara’im, 24445
(defamation of a woman’s reputation implies defamation of the reputation of her
entire tribe), 2486-49 (a woman sued her husband under tribal law for using defam-
atory language towards her in the street thus causing damage to her reputation);
Peters, The Role of the Qadi, 81-82 (defamation in nineteenth-century Egypt as a
hadd offence entailed eighty lashes).

9 ‘awra, lit. pudendum of female; a metaphor for female’s chastity. See Glossary.
Concerning ‘awrat, see Qur’an, 24:31, 58. For the customary connotation of the
term, see Kressel & Bar Zvi, 28-29, 33, fn. 13 (the negative connotation of ‘awra
in customary law). For a modern connotation, see Lombardi, 110, fn. 100.

' It seems that the defamation of the woman’s virtue transpired in a moment
of anger and was not intended to insinuate adultery on her part. The failure to
prove such an allegation—for which four male eyewitnesses to the act of adultery
would be required—entails a Qur’anic sanction of 80 lashes (see Glossary, s.v. zing;
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Accordingly, a conciliatory (sulki) session'' was convened [18] and
all agreed thereto. The undersigned [19] [witnesses] testifed [to the
procedings| on the date of October 23, 194[6], [corresponding to]
the 27th day of Dha ’1-Qa‘da [20] 1365.

Witnesses to the proceedings (shuhiid al-hal)
Mukhtar b. Hajj Mhammad al-Turkt
Mhammad ‘Abd al-Salam'?

[21] The matter being as indicated above
The Qadi of Ajdabiyya
[22] Rafi ‘Abd al-Rahman al-Qadi

qadhf). Given the circumstances, the Qadi sought to rehabilitate the woman’s hon-
our (ud) by conciliating the claimants. For this purpose, the Qadi acted in two
capacities: as an arbitrator (majlis sulht—see line 17 below)—in the best tradition of
the tribal judge (cf. Abu Hassan, 75)—and as a religious authority entitled to inter-
pret the will of Allah and to enlist his support. In his religious capacity the Qadi
acts as a guardian of public morals.

""" To be distinguished from a judicial session in which a sentence is handed
down.

12" A professional witness is intended here. See Glossary, s.v. ‘adl.
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DocuMmeNnT 60

Introduction

The document concerns a settlement, in the Shari‘a Court, of a dis-
pute relating to violation of the sanctity of the home under tribal
customary law. A couple had quarreled over non-payment of resid-
ual dower due to the wife. The wife left the conjugal dwelling with-
out the husband’s permission and took refuge in her father’s home.
The husband followed her in order to discipline her and to bring
her back to his home. He entered the house in the absence of her
father and brothers, thus seriously violating the sanctity of the home
and furnishing grounds for a legal claim under tribal customary law.!
The shar? Qadi offered his good offices to the disputing parties
in settling the issue under tribal customary law. The woman’s father
demanded that the husband take an oath to the effect that he had
no evil intent on entering the former’s house and the latter com-
plied. The Qadi required the husband to take his oath on a copy
of the Qur’an in order to promote the conciliation by enlisting a
religious sanction. At this stage, one of the woman’s brothers inter-
vened before the oath-taking had been completed and stated that
the dispute would not be settled unless the husband paid the entire
amounts of the prompt and deferred dowers. After the husband had
committed himself to doing so, the parties were reconciled and the
Qadrt had them sign the protocol for reasons of legal security.

Text

[1] In the name of Allah, the Compassionate, the Merciful.?

[2] In the Shari‘a Court [of Kufra], presided over by the Qadi
Shaykh Muhammad Salih al-Bakri.> May Allah the Exalted grant
him success [and guide him towards] every righteous solution!

' On violation of the sanctity of a home, see Glossary, s.v. dakhl al-bayt. On pri-
vacy in Islam, see Alshech.

2 See doc. 1, fn. 2.

* Qadi of the Shari‘a Cort of Kufra; see Name Index of Qadis, Na’ibs and
Other Judicial Clerks.
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[3] Shaykh Imjéhid of the Mnaya“ [lineage from the Sdédt branch]
of the Zwayya [tribe]* and Shaykh ‘Alf al-‘Eda of the Mnaya® of the
Zwayya [tribe], his son-in-law, appeared and presented their claim.’
After examination [of the case] the Qadi urged them [saying]: [4]
“God willing (in sh@’a allah),’ tomorrow you will attend court.”” [Even-
tually] the aforementioned ‘Ali, Héba b. Imjehid and his brother
Mustafa appeared [in court] and a long dispute ensued between
them. After a session that lasted [5] two hours, Heba—on behalf of
his father [Imjehid]—demanded that the aforementioned ‘Alf take
an oath (pamin)® in order to appease him [i.e., his father] and to
advance their interests (‘ala masalifkikim).’ ‘Al responded by asking:
“Is the oath requested [6] from me intended to be a proof (bayyina)
[that T had no evil intent]?.”'" Heba answered him [as follows]:

[The purpose of the oath is to prove us that] you came to our [father’s]
home for the sole purpose of consulting my father and to settle peace-
fully'' the question of your wife, my sister.

‘AlT answered him [as follows]:

It’s only fair to say that this oath [7] you oblige me to swear—I will
take purely for your sake. I never caused your father or your brother
harm [even] in trivial matters nor was there any encroachment (ta‘addin)
on their right to a legal suit (kagg) [on my part]. I did not bring accu-
sations against them [for instigating] my wife [against me]. [8] [I
entered] my father-in-law’s home merely because I wanted to admon-
ish (tarbiya)'® my wife for disobeying me by going out without my per-
mission and taking my daughter and bracelets belonging to me. I did
not accuse'® her [of a fault or vice]; but, [on the other hand], I

* See De Agostini, Cirendica, 407-8.

> The disputing parties are the woman’s father and her husband.

® Te., it is to be hoped. Cf. Stewart, Texts 2, Glossary.

7 The Qadr invites them to settle in the Shari‘a Court the dispute concerning
the violation of the sanctity of a home (dakhl al-bayt) under tribal law.

8 Cf. Stewart, Texts 2, 61 passim.

O If masalifilum is replaced by musalahatihim, the translation runs: “so that he [i.e.,
Imjehid] joined their conciliation.” The oath was intended to establish that the hus-
band had entered the home in the absence of male kin thus violating—uninten-
tionally, from his point of view—the sanctity of the home.

' Alternative translation: ‘Alf agreed to take the requested oath [6] as a proof
(bayyina) [that he had no evil intent].

""" Cf. Lane, 17661 (dabaa ila ’l-sull); al-Munjid, 445iii.

2 Under both customary and shar7 law, the husband is entitled to disciplining a
disobedient wife.

13 [a%ba should be replaced by la@ Gbtu.
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reproached her [on her behaviour|. [9] As for the women'" who want
to destroy my house and hurt me by causing me injury (darar) [by
instigating my wife against me], I [admit having] talked with them
[when I entered her father’s home. However]|, as far as your sister is
concerned, I neither hate nor detest her. [My entrance into her father’s
home was prompted by nothing] other than my earnest concern (ghayra)
[for my wife’s welfare]. [10] If she had been supportive I would have
been glad and there would have been no hatred between me and the
master of my joy (safib al-farah) [i.c., my father-in-law].” The first time
I permitted her [to leave the conjugal dwelling], but the second time
[11] T forbade her [to do so]. However, she responded with hatred
and disobeyed me.'®

Heéba replied:

I wish you only luck and peace of mind. The news [relating to this
dispute] reached me only today. I shall contact my father [in order
to update him with your version], [12] and I shall inform you [of his
response. However, frankly speaking], nothing could be graver than
your entering our home in our [i.e., male agnates’| absence.'” As far
as I am concerned, this matter is the worst source of anxiety.

" The wife’s female relatives are intended here. As mentioned below, after she
had taken refuge in her father’s home, her husband entered the house in the absence
of her agnates, thus exposing himself face to face to those women who probably
accused him for violating the sanctity of the home.

B Cf. “tent of joy” (bayt al-farah) in Kressel, Descent, 200. If al-farah is replaced
by al-fary (pudendum of female, a metaphor for female’s chastity)—in which case the
word #lla could be spared—then the translation would be:

[10] If she had been supportive [by obeying me in the conjugal home], I
would not have seen the women (a/-farj) [in her father’s home] and there would
have been no hatred between me and the master of the women (sahib al-fary)
[i.e., my father-in-law].

1o Cf. Peters, The Role of the Qadi, 934, 101 (the husband entered his father-in-
law home in order to settle the dispute with his “angry” wife who had earlier left
the conjugal dwelling); for further details, see doc. 41 fn. 12 above.

7 The husband’s entry into his father-in-law’s home in the absence of male kin
1s considered a violation of the sanctity of the home. According to the customary
law of the Awlad “Alf, if a person enters somebody’s home (dakhala . . . bayt) in the
absence of its owner, or during the night, with the intention to violate the sanctity
of the home or to commmit an act of adultery with his wife (bi-niypat khiyana l-
harimiht), he shall be liable to kabara, fine, of 150 Rial (Mahjub, 328); if the owner
of the home kills the violator while in the act of adultery, he shall pay a diya for
unintentional homicide after deducting the prompt dower and the sum of 50 L.S.
as damages for trespass on his tent (Murray, 317). In one case, a girl who refused
to marry her paternal cousin, sought refuge with a “holy man.” One night the
cousin entered secretly the room where she was sleeping; she jumped from her bed
and while running, fell and suffered rupture. The “holy man” sued the cousin in
accordance with tribal customary law; he requested to punish him for violating his
right for privacy, and the ‘awaqil imposed on the cousin a kabara of 1000 L.E.



DOCUMENT 60 223

[‘Alf] replied:

This matter is not alien to me [i.e., I am fully aware of your concern.
[13] However], I did not approach your home with evil intent.

When ‘Ali decided to take an oath [on his version], he [Heba]
excused him [i.e., ‘All from taking the oath], and transferred the mat-
ter to his father since he [Héba] was his [father’s] proxy (wakil), and
then they [Héba and “Ali] both left [14] the courthouse.'® Subsequently,
Mustafa Mjehid, Hméda Sasya,'” and the aforementioned “Alf returned
[to the courthouse]. Mustafa demanded that [‘Ali] take his oath in
order to appease them and satisfy [15] their father. Hmeda Sasya
[speaking for “Ali] replied: “We have not caused Mjehid any delay
[in settling the dispute]| except in the matter of the oath which Héba
demanded.”® ‘Al responded:

The oath is first and foremost; [16] if you agree to a final settlement
of the issue? [i.e., relating to violation of the sanctity of the home], I
shall take an oath [to prove my innocence] as I have already indi-
cated [to Heba].?? If anyone is ill-disposed towards me with no provo-
cation on my part, I trust that with God’s help [17] [one’s evil designs]
will be directed towards him.

Mustafa replied by demanding the oath which [‘Ali] had undertaken.
[‘Ali] responded by asking him: “Will you regard the issue [of vio-
lation of the sanctity of the home] settled [after my oath]?.” [‘Ali]
struck [18] his chest and said:

Let us put an end [to the dispute], I agree [to settle the matter and
proceed with the oath] and even a dog will not be able to stop it [the
procedure].

The Qadt held out the noble Qur’an and ordered ‘All to stand
before him [19] and take an oath. When he [the Qadi] pointed to

(Obermeyer, 2344T.); cf. Hart, Penal Code, 60; Salhut, 67 (the masaha that is consid-
ered hurma of the bayt); Glossary, s.v. dakhl al-bayt.

'8 In other words, the settlement of the dispute was left to Mjehid’s discretion.

9 On another occasion, Mustafa acted as Hméda’s authorized agent in an effort
to persuade the latter’s wives to join their husband in the Sudan or, in the event
of their refusal, to grant them khul* divorce. See doc. 18 above.

% Another possible translation: HHméda Sasya [speaking for Heba] added: “Mjehid
did not grant us a mandate [to settle the dispute] unless [‘Ali] swears the oath
which Héba demanded.”

2 Cf. Stewart, Texts 2, Glossary, 248ii (mawadd al-rjal, lawful behaviour).

2 See lines 5-6 above.
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the noble Qur’an” Mustafa stopped him [i.e., the procedure] and
said:

[Assume that] we have accepted your oath.** [However], in order to
settle the dispute with my sister you [must meet] [20] the [financial]
obligations incumbent on you, that is, the prompt (mugaddam) and
deferred (mw’akhkhar) [dower].?

[‘Alf] replied:

I have already expressed my view on this matter. I have undertaken
[to pay] the prompt [dower], out of which, one pound is overdue [21]
and four [pounds] due as deferred (mu’ajjalat) [dower intended] to set-
tle [the debt, the payment of which] will [be postponed . ..]* until a
date when I am in easy circumstances.” This applies also to the cloth-
ing (kiswa), which I cannot [...] afford [now]; this too I shall settle
[22] according to the local custom (ka-sayir al-balad).*

Both sides came to terms without coercion and left the court.

[The Qadi]:

But for the help [of Allah which enabled me to settle the question
relating to violation] of the sanctity [23] of the home [..., I would
not have succeeded in alleviating] his father-in-law’s concern with
respect to [violation] of the sanctity of his home. [And in this man-
ner Allah desired] to inform you [of his wisdom by means of the court

# Taking an oath on the Qur’an is intended to enhance the integrity of the wit-
ness and to deter him from taking a false oath. It also lends to the proceedings a
religious character (see al-Habbuni, 34; Colucci, Trba, 36-37; Layish, Divorce, 197-98;
Hart, Rgaybat, 50; Abu Hassan, 228). The Bedouin in Jordan have a custom of
requiring witnesses to take an oath on saints’ tombs (al-Qusts, 38). In the Judean
Desert, arbitral awards frequently quote verses from the Qur’an in support of the
justice meted out by the arbitrators (see Layish & Shmueli, 41). Concerning an oath
on the Qur’an, see doc. 70 below.

# In other words, the defendant is exempted from taking the oath (cf. al-Qusis,
38). The forestalling of the oath-taking here is tantamount to an acceptance of the
husband’s version as to his entering his father-in-law’s home with no evil intent.
Presumably the real motive behind this act was his concern to secure financial
claims that were, in his view, of greater import than the oath. See line 20 below.

# The prompt dower is usually paid prior to the consummation of the marriage,
and the deferred dower is paid in the course of the marriage. See Glossary, s.v.
sadag mu‘agjal and mu’ ajjal.

% Three dots here and below stand for unreadable parts of the text due to ink
stains.

7 Cf. doc. 5, line 11 (‘ala ’l-maysara) and fn. 9.

% This is a clear indication to the effect that settlement of deferred dower payable
in the course of the marriage is bound by local custom. See Glossary, s.v. sadag
mu’ajjal.
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case| that was assigned to me.” Let [Allah] [24] be our pledge [lit.
agent] (wakil) to what I have said.”

Date: The 8th day of Qa‘da 1347 [25] [corresponding to] December 2,
1928.

[26-28] Al-Mudir: Mustafa Hsén

[29-30] Hmeéda Sasya

[31] ‘Al ‘Abdallah

Mustafa Imjehid

# In other words, the Qadi indicates that this is not a usual case since he is not
expected to deal with offences under tribal law. It seems that the parties resorted
to the Shari‘a Court because of the issue of non-payment of the dower, the issue
of violation of the sanctity of the home emerging during the proceedings. For some
reason the Qadr decided to proceed with the matter rather than to refer the par-
ties to the tribal court. An alternative reading of line 23 compatible with this con-
text is: . . . wa-innama ‘urfukum (instead of ‘arrafakum) ma ta‘arradtu lahu——=. . . rather, it
was your customary law that I was exposed to.” Though one may find support for
the institution of the sanctity of a home in the Qur’an (24:27-28), there can be no
doubt that the Qadi was referring to the institution in its tribal connotation.

% The Qadi here displays his piety by attributing all the wisdom in his judg-
ment to Allah. Cf. Glossary, s.v. wakil.






SECTION THREE

SLAVES AND MANUMITTED SLAVES

DocuMmENT 61

Introduction

A man claimed that 50 years previously his late mother had pur-
chased a female slave' from an individual belonging to the same
tribe in return for a camel owned by her. He requested the court
to hear his witnesses testify to this effect and to issue a document
recording their testimony. The witnesses endorsed the man’s version,
and the Qadrt sanctioned their testimony, instructed that it be reg-
istered and issued an attestation of the conveyance of evidence (shaha-
dat nagl)* in favour of the plaintiff.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace.’

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya. May Allah the Exalted preserve him!*

[3] ATTESTATION OF THE CONVEYANCE OF EVIDENCE (SHAHADAT NAQL)
IN FAVOUR OF ‘ALI B. FARA] KADAD
Entered in register no. 343, p. 272

! For details on slaves in Kufra, see Hassanein, 179-81.

? See Glossary, s.v. shahadat naql.

3 See doc. 1, fn. 2.

* See doc. 1, fn. 3.

> The practical significance of this procedure is the replacement of oral witnesses
required by the shar7 rules of evidence by written testimonies produced by the shari‘a
courts. Written documents are indispensable in commercial law and transactions.
See Schacht, Introduction, 82f.; Layish & Shmueli, 30f.; Layish, Shahadat naql, Case 6.
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[4] In the Shari‘a Court of Ajdabiya, presided over by the Qadt
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him! Amen.

[5] ‘Al b. Faraj b. Musa of the Shwaghir [branch] of the Zwayya®
tribe [gabila], identified (mar@f)’ in person and name, appeared [in
court] and made a statement claiming the following:

About 50 years ago, while she was still alive, my late mother Ft€ma
[6] bint Shalash b. Mhammad al-ZwayyT purchased from Alf [7] b.
Mas‘ad AbT Fatra al-ZwayyT a slave girl (ama) called Mrésla [?] for a
camel owned by her.? I have brought with me two witnesses (shahidan)
called al-Dhib b. ‘Abd al-Sayyid b. al-Dhib and ‘Umar b. Yanus b.
Rhim, both [8] from the Zwayya tribe. I [hereby] request that the
noble Shari‘a Court question them [on this matter]|, register their tes-
timony and give me [a document pertaining to] their testimony [that
I can use] as the need arises.’

When the aforementioned witnesses, identified in person and name,
were questioned, [9] they both gave testimony [whose truthfulness
the witnesses deemed to be] beyond any shadow of doubt, corrob-
orating in letter and spirit the statement of the aforementioned ‘Alt
b. Faraj. [10] Both [witnesses] stated: “This is what we testify to.
Let Allah be our pledge [lit. agent] (wakil) to what we have said.”'’

On the basis of [the statement] endorsed by the aforementioned
witnesses, while both [11] were in a state of legal competence (hala
Jja@’iza) in shar7 terms, as duly certified (thubit) before the aforemen-
tioned judge (hakim), the latter endorsed (@aza) this testimony given

® See De Agostini, Cirendica, 407, 409.

7 See Glossary, s.v. la%if.

8 Under sharia law a slave is considered as property (mal) that can be disposed
of in a legal transaction provided that the owner’s rights over the slave are not
restricted in any way. See Glossary, s.v. abd. On sale of slaves in Maliki law, see
Ibn ‘Asim, al-Asimiyya, 110, lines 737ff; Ibn ‘Attar, 33fT; on slaves in Libya, see
Davis, Libyan Politics, 111; idem, Koufra, 553; cf. Abu Hassan, 255-56 (aggressors
are liable to pay slaves as fine). Cf. Abu Saltm, Manshirat al-mahdiyya, 209 {the
Mahdr ruled in one case that if a slave had been donated to the wife after the
conclusion of the marriage contract, the donation should be considered as a gift
(lba); if, however, the slave had been stipulated in the marriage contract, the dona-
tion should be considered as part of the dower}.

% Having inherited the slave girl from his mother, the initiator of these pro-
ceedings requires a document stating that the girl is his property. Such a document
would be necessary in the event that he chose to sell her.

' This is a pious expression calculated to enhance the credibility of the witness.
See Glossary, s.v. wakil.
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on the responsibility of both witnesses, signed it, and had the under-
signed |professional witnesses| testify (ashhada) [12] to it, and instructed
that it be registered.!" [The testimony] was registered on the 14th
day of Sha‘ban 1373 corresponding to April 17, 1954.

Signatures to the protocol (dabf).

[13] Witnesses to the proceedings (shukhid al-hal)
[14] ‘Imran ‘Isa

Mhammad ‘Abd al-Salam'?

The Na’ib Muhammad [al-Talib] al-Hammali'®

The matter being as indicated above
The Qadrt of Ajdabiya
[15] Husayn Muhammad al-Ahlaft

""" The Qadr issues a declaratory judgment acknowledging the acquisition of the
slave girl by the man’s mother 50 years previously. The reference to the witnesses’
responsibility here is meant to underscore the fact that the Qadi is completely
dependent on their integrity, particularly since no test of their credibility (tazkiya)
appears to have been administered. The system governing rules of evidence in
Islamic law is completely based on witnesses’ integrity. See Glossary, s.v. tazkiya.

12 These witnesses scem to be notaries. See Glossary, s.v. adl.

" The Na’ib seems to function here as a notary. Cf. Peters, Shahid, 208; see
Name Index of Qadis, Na’ths and Other Judicial Clerks.
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DocuMmeNT 62

Introduction

A manumitted slave girl' claimed after her patron’s death, at the
time of the apportionment of his estate, that he had during his life-
time made her a gift of a portion of a date palm. The patron’s
widow, who had apparently taken possession of the property, denied
the manumitted slave girl’s version claiming that the date palm had
been given to her, probably as part of her dower. The other heirs
endorsed the manumitted slave girl’s version and the Na’ib handed
down the sentence in the latter’s favour.

Text

[1] Fatma, the manumitted slave girl (‘atiga) of Ghéth Bu Gandil,
claimed that her patron, [2] the aforementioned Ghéth, had made
over to her [as a gift] (a%aha) a date palm called “al-Sakra.”® [3]
Hawwa’, Ghéth’s wife [i.e., widow] denied his having given it to her
[i.e., Fatma] on the grounds that he had previously given (‘atiyya)
[4] it to herself [i.e., Hawwa’ as part of the dower].” I asked [the

! For details on manumitted slaves in Kufra, see Hassanein, 180-81.

? The document does not reveal under what circumstances the slave girl was
manumitted. However, since a slave lacks the capacity of disposing of property, and
since it is indicated that the date palm was given to her in his lifetime, it would
seem that her manumission occurred before his death. This would further seem to
imply that we are not dealing here with a case of umm walad, i.e., one in which a
slave girl gives birth to offspring that is acknowledged by her patron, in which cir-
cumstance the slave is automatically manumitted upon the patron’s death. The doc-
ument also fails to reveal under what circumstances the date palm was made over
to her; it nevertheless reflects the intimate nature of the relationship between the
patron and the slave girl. In view of the fact that a manumitted slave is not enti-
tled to inherit from a patron, the making of a gift is one way in which the patron
can transfer in his lifetime estate to a manumitted slave. Other ways of circum-
venting the law of inheritance are wagf and the making of a will. See Glossary, s.v.
‘abd, ‘atiqa, umm walad; Baer, Waqf, 275-79; Layish, Maliki Wagqf, 28f%; idem, Famuly
Wagf, 354-56, 3844t cf. doc. 15 (Mahmad b. Warduqth al-Tibbawi, patron of a
freed female slave) above.

* On this very day, the widow Hawwa’ was involved in a further dispute with
other heirs concerning a certain sanya on her husband’s estate (see doc. 46 above).
In this case, however, she succeeded in proving that the saniya had been given to
her by her husband in return for residual dower, and the Qadr ruled that, excluding
certain portions of it belonging to the praepositus’ son, the saniya was her rightful

property.
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legal heirs] if [Ghéeth] had made it over to Fatma on a previous
occasion. [5] The heirs (waratha) endorsed [Fatma’s claim].

[The Na2’ib ruled that] Fatma’s ownership of the date palm and
the land attached to it [6] was established (barida mubarrada).* It was
for the purpose of recording this [ruling] [7] that this [document]
has been issued and registered” on September 22, 1932.

[8] N2’ib al-Qada’®
[9] Ahmad al-Khadrt

* Cf. Lane, 183iii, barada: “It (a right, or due) became incumbent, or obligatory,
and established,” as in the example barada [f haqqt ‘ala fulanmin—"My right, or due,
became incumbent, or obligatory, on such a one, and established against him;”
Barthélemy, 35, barrad hagqr: 3. “devenir propriétaire d’(un immeuble) par des chi-
canes . . .;” 4. “établir (son droit): barradt ‘andak miyye wxamsin gars—"J’ai arrété notre
compte qui se solde par cent cinquante piastres a ton débit;” Ibn Manzar, Lisan,
s.v. banda; Glossary, barida. In colloquial Arabic the phrase means: “easily, with no
trouble, with no bargaining;” personal communication from Mr. Muhammad Tatar
(Galilee). Cf. docs. 5:10, and 6:16-17 where customary deferred dower is couched
in a rhymed legal maxim. The Italian summary at the end of the document fails
to provide a translation for this phrase.

> The declaratory judgment concerning the validity of the gift was issued within
the framework of the apportionment of her patron’s estate. It seems that the prae-
positus’ widow took possession of the date palm in dispute owned by the manu-
mitted slave. Thus the judgment was required in order to exclude the widow from
the property. It is noteworthy that the initiator of legal proceedings here is the
manumitted female slave herself. Given her weak standing within the agnatic fam-
ily, the shari‘a court 1s her only resort; cf. Introduction to this volume, p. 5; Layish,
Legal Documents, 3; Davis, Libyan Politics, 223.

® The Italian summary (see fn. 4) displaying the official stamp and signature of
the Military Governor states that the Na’ib’s sentence had been examined and
endorsed, and that it was to be executed. This constitutes a further example of the
Italian administration’s attempt to implement public policy through normative super-
vision of the sentences issued by the shari‘a courts. See Preface to this volume, xii;
Layish, Duworce, 6.






SECTION FOUR

PROPERTY, OBLIGATIONS AND CONTRACTS

DocuMmENT 63

Introduction

The document deals with division of land in Tazarbu held by a sec-
tion of the Zuwayya tribe.! This settlement consists of a group of
oases situated about 200 kilometres north-west of Kufra. No informa-
tion on land tenure in this particular area is available to me beyond
the fact that the land is held by fractions of the Sdedi and Jlalat
sections of the Zwayya tribe.? Evans Pritchard reports that “[a]ncient
rights [the essence of which he does not specify] in the lands of
Cyrenaica rested with the Sa‘adf tribes . . .,”# and that disputes about
land ownership were settled either by war or by negotiation between
the parties. The state attempted to put the reformist 1858 Ottoman
Land Code defining specific categories of land—land in private own-
ership (mulf), state land with rights of usufruct (tasarruf’) reserved to
individuals (m#7), etc.—into effect in Cyrenaica. An official commit-
tee earmarked the lands around Benghazi and Darna for the use of
their inhabitants and the rest of the country (with some important
reservations, such as barren hills and deserts) for the use of tribes
holding it. In actual fact, however, the new land code did not apply
to land held by Bedouin which continued to be regulated under cus-
tomary land law. Individual tribesmen were not requested to acquire
titles to land by participating in the official land settlement. The
State nevertheless claimed the entire land held by tribes by reason
of their legal classification in the m#7 category. In other words, the
State acknowleded the tribes’ rights of usufruct (rather than owner-
ship) vis-a-vis the land. The tribal boundaries were fixed by a special

! Bertarelli, 515; Davis, Libyan Politics, 6 (map), 107.
? De Agostini, Cyfra, 35; idem, Cirendica, 407-9; see document, line 3 below.
% See p. 221; no reference to his sources is provided.
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governmental committee. The Italian Land Registry followed the
Ottoman practice: it classified lands held by tribes as m@7 while
acknowledging the occupiers’ rights of usufruct, and allowed tribal
disputes to be settled by tribal custom. In 1923 the Land Registry
took the first steps towards an assessment of lands held by tribes.*

According to Ibn Musa, there is evidence dating back to late
Ottoman rule in Cyrenaica (prior to the land code of 1858), that
the land was held by the tribesmen through collective, rather than
individual, ownership (mulkiyya jama‘yya), that is, musha’> The shaykh
and the leading personalities (a‘yan) of the tribe would parcel out the
land among the clans (‘7’i/at) in accordance with their size. In order
to prevent a potential claim, on the part of any clan, to permanent
possession (or ownership) of any specified plot of land, the division
was made on a basis of yearly rotation (tatadawal). The Fwakhir in
Cyrenaica also claim the tribal territory (wafan) as belonging to the
entire tribe collectively (the members of the tribe being partners, shu-
raka’), and maintain that the land held by the tribes is possessed and
cultivated in common and should be defended by the tribe as a
whole.®

In the Western Desert, the land as a whole belongs to the state
(Egypt); possession (to be distinguished from ownership) of land and
water is considered under the law as a right of usufruct. The Awlad
‘Ali, however, claim ownership of the land on the ground that the
clan-owned land, with few exceptions, was parceled out (tahdid al-
ard) to them a long time previously. The reference here seems to be
to prescriptive titles, that is, acquisition of right of ownership by indi-
viduals by virtue of uninterrupted disposition, cultivation, and recla-
mation of land for a specified number of years. Land held by the
tribe is divided according to “regions of possession” (manatiq al-hawz)

t Evans-Pritchard, 221-23; Colucci, Tribu, 27.

> Ibn Musa, 108 (no source is provided to support this assertion); Colucci (77iba,
29), on the other hand, maintains that involved here are collective rights of culti-
vation (rather than ownership) within the framework of the clan’s agnatic group
(bayl) up to a maximum of four generations. Cf. Pellat, Musha‘, 667. On musha‘ in
Islamic law, see Ibn ‘Asim, al-Asimiyya, 140-41, line 951; cf. Ibn al-‘Attar, 188
(sha‘a); on musha“ in the Middle East, see al-‘Abbadi, al-jara’im, 74—76; Baer, Agrarian
Relations, 671%; idem, Population, 148-49; Gerber; Kressel, Descent, 127; Nadan.
% Ibn Masa, 108; Albergoni, Droit coutumier, 111, 113, 119, 126, 130—1; idem,
Eerire la coutume, 30, 32, 41, 43; al-Zuwayyi, al-Badiya, 262; Khayrallah, 33; Colucci,
Triba, 29.
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and each clan (‘@la) has its own territory. Traditionally, no clan could
use the pasturage or water of the tribe without some agreement,
usually of long standing, made beforehand. These agreements were
made between clan representatives. In cases where encroachment or
trespassing on the territory of another lineage occurred, the dispute
was brought before a special tribal court which decided the matter
by administering oaths.” This procedure may perhaps throw some
light on the case under review.

The document addresses a case in which a section of a tribe in
Tazarbu divided land among the clans by means of lottery (qur‘a);
this procedure suggests that we are dealing here with Bedouin who
are settled or in the process of sedentarization. Representatives of
various clans (@ilas, ‘@as, ‘apths)® assembled at the home of one of
the shaykhs in order to make procedural arrangements to this end to
come into effect the following year. The area in question comprises
various types of land, mostly uncultivated. According to customary
law, the division is expected to be carried out as equitably as pos-
sible; in other words, each clan is expected to receive its proper
share of each of the various types of land available.

The land division is implemented on the basis of the proportional
(though unspecified) share (sahm, khazz in Maliki literature) in the
entire holding to which each clan is entitled. Shares are measured
by units of land of similar type, size, or value (fyam; pl. lujum, aljima)
with a view to ensuring equality (musawa) as far as possible between
all the units. There is no indication in the document as to the cri-
terion for the distribution of the /fjams among the clans. The num-
ber of lyams to be assigned to each of the clans may be decided on
the basis of the number of married men in the clan, or according
to the number of ploughs.” In order to attain an equitable (‘ad/) par-
cellation among the clans, cach of them receives its proportional
share, in [yams, by lottery in each of the various types of land.

7 See Mahjub, 265, 320-21; Obermeyer, 59, 226-27; Murray, 328; Colucci,
Tribu, 29.

8 Ayth is a Berber equivalent for @ila.

9 Cf. Albergoni, Droit coutumier, 130—1 (division of land titles to each of the heads
of the clans “cn fonction de sa position dans la généalogic”); idem, Ecrire la coutume,
34, 46 (ashum, proportional portions of the land calculated on the basis of the geneal-
ogy of each clan’s head; “genealogy” in this context seems to refer to the number
of men in the clan); Colucci, Tribii, 29 (the land is divided according to the number
of ploughs).
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According to the agreement reached between the heads of the
clans, no transaction relating to the plots in question is permitted
without the unanimous consent of the parties; any transaction effected
without such a consent is considered null and void, and the pro-
ceeds of the sale is returned to the buyer.

Regardless of the customary character of this agreement, the Qadt
had it registered—more than 30 years after it had been reached out
of court—in its original version without any attempt on his part to
intervene with respect to its form and substance. This procedure was
presumably intended to impart shar7 sanction to the agreement.

Division of jointly-owned property (musha“) by lottery is, however,
recognized also by the shari‘a. According to the Maliki jurist Ibn
‘Asim, when the property is not of the same type and cannot be
measured, as in the case of immovables of different kinds, it has to
be divided into units—each unit resembling (tamathul), that is, equal-
izing in terms of value the other units. The division should be made
on the basis of an estimation (taqwim), probably in monetary or equiv-
alent terms, of each type of property. Only then will the units be
allocated by lottery to the owners of the property. Such a lottery is
deemed valid under the shari‘a and may be imposed on anyone who
refuses to take part in it."” It may well be that the shar7 procedure
of qura described by Ibn ‘Asim reflects in fact Maliki judicial prac-
tice (‘amal)."

Text

[1] In the name of Allah the Merciful, the Compassionate. [2] Praise
be to Allah alone!'?

1 See Ibn “Asim, al-Asimiypa, 140—41, lines 950-51, note 721. Ibn al-‘Attar
(188-91) provides a “document of division by lottery” (kit@b gasm qura) which may
give a clear notion of the application of lottery in practice: A jointly-owned prop-
erty consisted of two portions—a paved courtyard (ga‘a) that could be measured by
units of dhar, and a building that could be estimated (fagwim). The two portions
were found to be of equal value (i%adalal) and only then were they divided by lot-
tery to cach of the co-owners; ‘Illaysh, vol. 2, 106; Mohsen, 39; cf. al-‘Abbadi, al-
Jar@’im, 172, 392, 411-13; Abu Hassan, 278; Kressel, Ben David & Abu Rabi‘a,
60 (division of land held under the system of share-cropping, i.e., lease of land in
exchange for a part of the crops, regulated by lottery among the Negev Bedouin);
Baer, Agrarian Relations, 100fL; idem, Population, 147f.; Nadan, 337.

" Berque, ‘Amal, 429 (contracts pertaining to land tenure); doc. 65 below; Layish,
Shahadat naql.

2 Cf. doc. 1, fn. 2.
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Stdi”? Salim Bu Ya‘qub appeared before me in order to confer about
the division (gasama) of uncultivated land [3] in Tazarbu. He addressed
the Hwej lineage (‘@’ila) [one of two sections of the Jaballah clan
of the Jlulat section of the Zwayya tribe]'* and they [subsequently]
convened at the home of Shaykh Ba al-Shanaf al-Ghadami [4]
together with the al-Baba lineage [the other section the Jaballah
clan]. They convened a gathering at an appointed time (mi‘ad)" in
order to divide [the land] among themselves the following year,'® God
willing, [5] [on the basis of] the 34 fjams' constituting the entire
land [in question]. [The division is to be carried out as follows:] the
Hwej lineage [is entitled to] 20 lyams, [6] the al-Baba lincage—to
18 lyams;'® eight [out of the ljams belonging to these two lineages]
are to be excluded [from the [yams assigned to the aforementioned
lineages], as follows: four belonging to the al-Baba lincage [to be
reassigned in the following manner:] four [7] belonging to the ‘Aréq
lineage and the Hsén lineage, i.e., two lfyams each. Out of the total
[number of lyams| due to the Hwe ‘ayth, [8] four [out of 20] lLyams
are to be excluded from the lottery ( yakhruymna min qur‘a) in order to
be reassigned—two lgams each—to the ‘Agéla [‘ayth] and the Duggan
‘wpth." All the land owned by them [in Tazarbu] [9] will be divided

% Here in the sense of Mister rather than the honorific that usually precedes the
names of Muslim saints.

" See De Agostini, Cirendica, 407-9.

Y Tribal meeting or council for discussing disputes between individuals and
vengeance groups (wmara’ al-dam), or for taking a decision of detachment from any
responsibility for the action of a particular person (brawa), or settling the terms of
sulh agreement. Every lineage (‘@ila) has its own mi‘ad. If the parties belong to
different lineags, they will attend a mi‘dd of neutral lineage. See Mahjtb, 206;
Albergoni, Droit coutumzer, 118; idem, Ecrire la coutume, 31 n.17; Colucci, Tribu, 31-32,
35-36; idem, Istituti, 263; Mohsen, 2, 44, 99ff, 129, 132-33, 136, 154-55; cf.
Stewart, ‘Urf, 889; idem, Texts 2, Glossary, under wd; Abu Hassan, 78 (mawd).

1 In the Marmarica area, the land is being divided during the sowing for one
agricultural season); Colucci, 7riba, 29.

7T have no source that explains the meaning of the term. From the context of
the document, I infer that we are here dealig with units of land of similar type,
size, or value for the purpose of conducting a lottery among the clans. See the
Introduction of this document; sece Glossary, s.v. lyam.

' The combination of the two numbers is 38 [jams, rather than 34 as men-
tioned above. However, four lyams are to be excluded from this lottery; see below.

' It may well be that these four Zjams will be reassigned to the latter two @ilas
by another lottery. The Malikt jurist Ibn Qasim (d. 191/806), while applying the
qur‘a procedure, takes into consideration the desire to secure the integrity of the
agnatic patrimony. Thus in the presence of a widow the estate consisting of different
types of property is divided into eight equal units. The widow takes one unit which
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among each of them on the basis of the number (‘ala ‘adad) of lyams
[due to each lincage. After having divided the entire uncultivated
lands by means of lottery], and no other [uncultivated] lands are
available [for division], [10] the Jaballah clan® has the option (takhyir)
[to effect the division of land] even with respect to cultivated land
(ard mazri‘a), in which case the division (gasama) will be carried out
among [the lineages] in the same way [i.c., by lottery, as in the case
of the uncultivated land] (wa-mithluha).

Any [outside] person who buys [land] without the general con-
sent (amr) [of the members of the tribe] [11] will have his money
returned to him after reduction of the expenses (fa%) [incurred in
the reclamation of the soil].?!

[This agreement was reached] in the presence of all the [lineages
and persons, as follows]: the Hwgj ‘apth, the al-Baba ‘@ila, Shaykh [12]
Bu Shanaf al-Ghadami, ‘Agéla b. Da’td, Bu Bakr Hamad, Ba Maghrib,
Sa‘d b. Hamad al-Baba, Mhammad b. [13] ‘Umar, Mhammad b.
Dakhil, Muasa Bt Gharbi and the entire Jaballah @’a.

The writer (katb) of this [document] is Salih al-Baba.

[14] [Drawn up] on the 25th day of Rabi® Thani 1343[H cor-
responding to November 23, 1924].

All immovable property including cultivated land (‘amar) in our pos-
session shall be divided equitably (insaf) among us as was done in
al-Kufra or [15] al-Tlelih.”

is her shar7 share in the estate; however, the lottery with respect to her unit is
confined to units located on the edges of the estate (rather than in the midst of a
building or a plot of land). The rest of the units are divided by lottery among the
other [agnatic?] heirs. See Ibn al-‘Attar, 189.

% As noted above (lines 3-4), the Hw¢j lincage and the al-Baba lincage are two
sections of the Jaballah clan.

2 Cf. khasara, loss, in terms of investment in a saniya within the context of divi-
sion of land between two tribes (Layish & Davis, 103, no. 146, lines 15-16). The
land, or the rights of usufruct, belong to the entire tribal segment and not to the
private individual, so that no land transaction outside the group can be validly
made without the latter’s unanimous consent. Cf. Peters, Bridewealth, 153; Mohsen,
9. The sale of land outside the linecage may be regarded as an encroachment on
the lineage’s rights (see Introduction to this document above). The prohibition of
land transaction outside the group corresponds with the customary tribal pre-emption
(shuf ‘@) granting preference to the member of the tribe over the stranger in the
matter of land purchase. The right of pre-emption survives even after the division
of land between the heirs and its conversion into private ownership; Colucci, 7riba,
29. Cf. al-‘Arif, 238.

2 See De Agostini, Cirendica, 407.
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I, Hamad b. Maghrib Hwgj, [hereby declare] that [the above state-
ments] attributed to me are valid (safifa).

The 25th day of Rabi® Thani 1343[H corresponding to November
23, 1924].

[This document] has been copied [in court] [16] from the origi-
nal [agreement reached out of court] in the presence of the late
Salih al-Baba, may Allah rest his soul Amen, on the 7th day of
Safar, 1377 [corresponding to] September 2, 1957.%

[17] [These proceedings transpired] before the Qadrt [at the Shari‘a
Court of al-Kufra]** Stdi Muhammad Salih al-Bakri. May Allah par-

don him, Amen.
[18] This document is an exact copy [of the original].

# In other words, 33 years elapsed between the date when this agreement was
reached out of court and its registration in court. The reason for the registration
of the agreement seems to be the desire to enlist the shar7 sanction of the Qadr in
order to avoid disputes with respect to the division of the land held by the tribe
between the lineages for the purpose of cultivation. The records of the Libyan sharia
courts offer many examples of disputes caused by sedentary Bedouin taking pos-
session of land and cultivating them. See Ibn Masa, 108-9.

# The agreement was drawn up out of court according to pure custom (cf.
Stewart, Texts 1, 128) and was after a prolonged interval copied in the Shari‘a
Court with the aim of imparting skar7 sanction to its contents. The Qadi co-oper-
ates in this process without any attempt on his part to intervene in any way in the
content of the tribal agreement. As noted ecarlier, division of jointly-owned prop-
erty by lottery is recognized under Maliki doctrine and this may account for the
Qadr’s co-operation.
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DocuMmeENT 64

Introduction

Two men testified in court that by virtue of the power of attorney
conferred on them by the legal heirs of a praepositus, they had sold
to a third party, not present at the court proceedings, property
belonging to the deceased person. The sellers obligated themselves
to honour any financial claim that might arise with regard to the
object of the sale. The entire price of the property was paid to the
sellers, and the Qadi endorsed by declaratory judgment the validity
of the sale.

Text

[1] In the Shari‘a Court of Kufra, presided over by Shaykh
Muhammad Salih al-Bakri. May Allah the Exalted grant him success!

[2] Jabir b. Maghrib al-Gréd and Hamd b. Mhammad Fanntsh,
identified (maafan) in person and by descent (nasab) before the Qadi,’
appeared and testified [3] in the Shari‘a Court, willingly (f@°¢‘an) and
voluntarily (mukhtaran), with the intent of testifying (bi-qasd al-ishhad)
about themselves [4] while both were in a state of legal competence
(hala j@’iza), in terms of normal prudent judgment to dispose of prop-
erty (rushd),” physical health, and freedom of choice (ikhtiyar). They
claimed in their statement that they had sold (ba@)* [5] Mhammad
b. ‘Abd al-Qadir Abt TwagT al-MusmarT the house of the late Yanus
b. ‘Abd al-Rahman Hmeéd located in the town of [6] Kufra, by
virtue of a power of attorney (wakala)* sent to them by the heirs
(wurath@’) of the deceased residing in Jalu. [The house sold] was
located on a site in al-Zawiya and comprised two lodgings (dar), [7]
and the space [around the walls of the house] (kkilali),” a courtyard,

' See Glossary, s.v. 7.

? See Glossary, s.v. rushd.

® On sale of immovable property under Maliki law, see Ibn ‘Asim, al-Asimiyya,
102, lines 678ff. Cf. Schacht, Bay Glossary, s.v. bay, jab wa-gabal. Since the buyer
was not present at the court proceedings, it seems reasonable to conclude that the
sale was accomplished out of court, in which case the Qadt was requested to hand
down a declaratory judgment concerning its validity.

* See Glossary, s.v. wakala.

> See Lane, s.v. khilal al-dar, 780ii.
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and a toilet. Included in the sale is [another| courtyard located to
the east of the house (bayf), whose breadth is equivalent to [8] that
of the building belonging to ‘Alf Shilt’s heirs, and whose length is
equivalent to that of the house sold. [The property for sale] does
not include the well® and its sacred ground (karam).” [The house]
has a pathway (shari) [possibly an open water channel] [9] which
encloses [each of the components of the entire property] and is
intended to provide drinking water for everyone. The gate [of the
house] opens on its eastern side. [10] On its eastern side it [the
house] borders on the portion (fissa) [in the estate] belonging to
Hawwa’ bint Hméda Garjila, the wife of the aforementioned Yunus,?
and on the pathway for pedestrians which divides [11] [the house]
from the slaughter house. On its southern side [it borders on] the
house of ‘Alf Garjila’s heirs, and on its western side, [12] on the
house of ‘Abdallah Thuli, and on its northern side [it borders on]
the desert. The sellers committed themselves to honour any claim

% According to Awlad ‘All customary law, it is prohibited to sell the water of
Roman wells because they are considered tribal property; only members belonging
to the tribal vengeance group are entitled to use its water; an outsider is prohib-
ited from using the water unless he has permission to the contrary; see Mahjub,
205-6; Mohsen, 8; cf. Albergoni, Droit coutumier, 114 (in the tribal territory of al-
Fwakhir in Cyrenaica, cisterns and irrigated gardens are regarded as the collective
property of the tribe; hence, it is prohibited to sell them outside the tribe); idem,
LEerire la coutume, 33 (alienation of cisterns and irrigated gardens outside the tribe is
null and void; it is also prohibited to cause any change in the boundaries of the
tribal land without prior consent and provided it has been established that the trans-
action serves the general interest of the tribe); Evans-Pritchard, 36, 55 (wells and
cisterns belong to the entire tribe); Khayrallah, 208 (Law No. 9 of 1959 provides
that special committees should be established for resolving tribal disputes in mat-
ters pertaining to land ownership and tribal wells), 271 (wells are regarded as tribal
musha®). Under the shari‘a the well is prohibited for sale because of the uncertainty
(gharar) involved with respect to quantities of water obtainable from the well. See
Ibn ‘Asim, al-Asimiyya, 102, line 688 and note 539; Schacht, Bay, 1111ii, 1112ii.

7 Among the Bedouin in Jordan it is customary to keep a plot of one to three
dunams around the well as indivisible part of the private ownership of the well.
This ground, which is called by way of metaphor “haram l’l-b7’r,” is meant to serve
as a gathering place for the camels arriving at the well to drink water (wuriad) and
as a plane for collecting water flowing into the well during winter; see al-‘Abbadi,
al-Jara’im, 392; cf. Peters, Paucity, 192; Hakim & Ahmed, [10 (“The harin also refers
to a space surrounding a well that protects it from damage, maintains the well’s
integrity, and prevents the pollution of its water.”), 45-46]; O’Fahey & Radtke, 75
(haram, land belonging to the tribe, alienated and made “inviolable” in the sense of
“sanctuary” for a specifically religious purpose); doc. 60 above.

% This would scem to indicate that the widow of the praepositus actually received
her shar7 portion in her dead husband’s estate.
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that might be presented in the future by any claimant (¢a’im) con-
cerning the restitution of the object of the sale in case of defect
(darak),’ [13] and absolved the buyer of any liability to further pay-
ments.'” Any outlay on the part of [the buyer] will be reimbursed
to him."" [14] [Should any claim arise], the presence of [either seller]
suffices in the absence of the other.”? [The sale was concluded] for
the price of 11 Egyptian pounds, and [the sellers] collected [this
amount| in full from [the buyer].

Since [15] no further payment or residue of payment out of this
amount is due (hagq) to them, the sale was rendered valid (sakih)"”
under the shari‘a, [the house] becoming valid private property (mulk)
[16] and an integral part of the buyer’s domain to be disposed
(yatasarraf) of at will. Each of them [the parties] is in full posses-
sion of all the faculties required [17] by the shari‘a. The Qadt ruled
to this effect [i.e., endorsed the sale], and signed it. This transpired
in the precincts where the Qadt is officially located. [The Qadi]
instructed that it be registered on the 6th day of Jumad Awwal 1362,
[corresponding to] May 11, 1943."

% See Glossary, s.v. darak. Cf. doc. 52, fn. 13 above.

" The sellers committed themselves to honour out of the estate any justified
financial claim relating to the object of the sale, such as debt on the estate, that
might arise after the conclusion of the contract of sale. For his part, the buyer,
who purchased the object of sale in good faith, could not be held liable to settle
any claim whatsoever.

" See Ibn ‘Asim, al-Asimiypya, 134, line 898. Cf. Goitein & Ben Shemesh, 183.

2 In other words, the presence of one of the sellers is sufficient for the settle-
ment of any claim that might be made in the future against the sellers.

% It is worth noting in this connexion that payment of the entire amount due
for the object of sale is not a necessary precondition for the validity of the trans-
action. It is possible to defer payment to a later date after the sale has been vali-
dated; see Ibn ‘Asim, al-Asimiyya, 102-3, line 679.

" Four months later, on September 17, 1943, the buyer sold the same house
for the price of 15 Egyptian pounds; see Layish & Davis, 106, no. 143.
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DocuMmENT 65

Introduction

A dispute arose between a woman, Samya, and her brother-in-law,
Yunus, concering a saniya' originally held by her husband, Mhammad.
It is not entirely clear on what basis Mhammad held the saniya. Was
he its owner (“saniyat Muhammad,” line 3 of the document below)
and did he transmit his right in the sanpa to his widow through
inheritance? An ostensible indication to this effect may be found in
that Yunus, after his brother’s death, took possession of a certain
plot within the sanpya and cultivated it “without obtaining permis-
sion from its owner” (bi-dan amr min sahibatiha) (line 5), that is, Samya,
Mhammad’s widow. There is, however, good reason to doubt Samya’s
position as the proprietress of the saniya. Thus the document reports
that after Mhammad’s death, the saniya “was given to her [i.e.,
Samya|” (a%aha) by a person identified as “Signor Capitano” (lines
3—4) presumably an officer from the Italian military administration,
apparently for the purpose of cultivation. Had she been the owner
(in the full legal sense of the term) of the plot seized and cultivated
by Yunus without her permission, there would have been no need
for the Signor Capitano to give her the plot for any purpose what-
soever. Furthermore, following the woman’s complaint to the Italian
officer, the latter decided—in addition to a sanction imposed on
Yanus for his encroachment on the plot—that at the end of the har-
vesting season the plot was to be returned to Samya, and that in
the eventuality that she failed to cultivate it, she would be obliged
“to sell it [the plot] (an tabi‘aha) to Yunus” (line 11) at the price that
he had previously paid her (according to his version). Such a stipu-
lation cannot be reconciled with the presumption that Samya was
the owner of the plot since an owner may dispose of his property
at will, and in any case, failure to cultivate the plot should by no
means affect the owner’s position vis-a-vis his property.

Hence one must conclude that the rights of Samya in the plot
were those of a lessee, rather than proprietress. The Signor Capitano,
the officer from the Italian military administration, presumably was

! See Glossary, s.v. saniya. Cf. Albergoni, Droil coutumier, 113; idem, Ecrire la cou-
tume, 31; al-Zuwayyi, Ajdabiya, 131.
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in charge of leasing the colony’s lands in the area.” The plot seems
to have been originally leased to Mhammad presumably on the basis
of a musaqat, kira@’, or some other contract of lease (see fn. 3 below).
When Mhammad died, his wife Samya either inherited his rights in
the plot, that is, the rights in the share-cropping contract (rather
than ownership’s rights) or renewed the contract of lease with the
Captain. Support for such an assumption may be adduced from the
Captain’s decision to penalize Yunus for his encroachment on Samya’s
“rights” in the plot by allocating one-half of the harvest gathered
from the plot under cultivation as charity to the poor, and by stip-
ulating that should Samya fail to cultivate the plot she would be
obliged to sell her “rights” in the plot to Yunus. The sanction and
the stipulation seem to be relevant in the context of agricultural part-
nership; non-cultivation of the plot may be regarded as violation of
the contract of lease and hence results in its cancellation, or (as in
the case under review) in compulsory sale of the rights in the plot
to her brother-in-law.

The Na’ib registered the Italian officer’s decision which had been
handed down out of court, thus conferring on it the validity of a
shar? judgment. The parties’ resort to the Na’ib seems to have been
prompted by a desire to secure the implementation of the officer’s
decision.

The case under review is indicative of a widow’s limited capacity
to dispose of agricultural property against the background of attempts
made by her deceased husband’s agnate to dominate it.

Text

[1] The purpose for which [this document]| has been drawn up (sabab
tahririhi).

Samya the widow of Mhammad Bu Hsén appeared [in court] [2]
together with Yunus Bu Hsén [Samya’s brother-in-law] litigating [3]

? Following the Royal Decree of December 22, 1930, the Head of the Italian
Cyrenaican Land Registry was instructed to register the properties of the Santst
Order in the name of the Colony. The lands included the date-palms and gardens
of the Order in the Oases. By the end of 1932 the Land Registry had registered
in the name of the colony 121,000 hectares, a large part of which was planned for
colonial settlement. (Evans-Pritchard, 194-95, 199, 217-19, 222). We have no infor-
mation as to the location of the plot and its relation to the SanGsT order, but the
fact that the dispute was brought to the Shar‘T N@’ib of Kufra and that one of the
notaries belonged to the al-Ojali tribe (line 17), may give some indication as to
the area under review.
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over the matter of the saniya of the aforementiond Mhammad, which
was given to her (a%aha) [Samya] by the Sinyor [4] Qubtan.’ Yunus
cultivated a plot [5] of land within it [the sanya] from the edge of
the entrance [to the saniya] as marked out by the mudi’* ‘Awad, by
virtue of an order issued by the Sinyor Qubtan,” without the autho-
rization (amr) of the holder [rather than proprietress of the plot]
(sahibatiha) [i.e., Samya].® [ The latter] brought the matter [6] before
the Sinyor Qubtan, who ruled (hakama) that one-half of the harvest
should be made over [7] to Yunus, and that the other half should
be distributed among the poor people of the quarter [8] [called]
‘Affin, because [Yunus] had encroached (ta‘adda) [on her plot] and
had cultivated it without her permission. And this constitutes [9] his
penalty (jaza’).” [He further decided that] on the expiration of the

% This may well be a musagat contract, that is, a lease of an irrigated plantation
(saniya) for one crop period with profit-sharing (agricultural partnership), between
the Signor Capitano representing the Italian administration as owner of the colo-
nial lands, and the husbandman (‘@m:), Mhammad (cf. Obermeyer, 58; Mahjub,
206; Introduction to doc. 63 above). The death of the hushandman seems to have
canceled the contract (Ibn ‘Asim, al-Asimiyya, 162ff; Ibn al-‘Attar, 83ff; Young,
658ii; Juynboll, 320). This may explain why the Captain “gave her” [Samya] the
sanyya after her husband’s death. Alternatively, it may be a contract of ki@, that
is, leasing or hiring out of things. Such a contract is not dissolved by the death of
cither of the two contracting parties; the heirs have the power to re-negotiate the
contract (Ibn ‘Asim, al-Asimiyya, 150ff; Ibn al-‘Attar, 58ff; Delcambre, Kira’, 126-27).
Mhammad seems to have held the original right to the saniya on the basis of musagat,
kir@’ or some other contract of lease, and this right passed to his widow Samya
upon his death either through renewing the contract (in the first case) or through
inheritance (in the second case). See Mohsen, 128; Colucci, Tribu, 30; Bousquet,
Islamic Law, 4; cf. Marx, 75-76, 91-94, 197 fn. 1. Musaqat was admitted in Maliki
doctrine by means of judicial practice (see Berque, Amal, 429; cf. Toledano, 17ff).
On agricultural partnership in the Sudan under the Mahdi, see Abu Salim, al-
Athar, vol. 3 (1991), 46.

* Lit. “manager.” He may have been some kind of minor native administrative
officer, charged with carrying out the Captain’s order.

> It is not clear from the document whether the order issued by the Captain
referred to the marking of the borders of the saniya or to the authorization given
to Yunus to cultivate the plot. If the latter is the correct reading, it may be an
allusion to an earlier decision by the Captain based on the wrong presumption (see
below) that Samya had sold her rights in the plot to Yunus. The authorization,
however, was canceled by the Captain’s present decision (sce below).

% As will be seen below (lines 11-12), at some point, Yanus offered Samya 320
francs for her rights in the plot, but apparently, she did not accept the money.
Yanus, nevertheless, took possession of the plot and cultivated it without Samya’s
permission. This seems to have been the source of the conflict between the two
parties.

7 Yunus is penalized for encroaching on Samya’s rights by the allocation of one-
half of the harvest gathered from the plot under cultivation as charity to the poor.
This is obviously a discretionary punishment on the part of a military officer that



246 PROPERTY, OBLIGATIONS AND CONTRACTS

first secason of the stalks of the cereal grasses (gasab) [10] Samya
would cultivate the plot and, if unable to cultivate it or if she fell
behind [with the work] [11] she would be obliged to sell it [i.e., her
rights in the plot] to Yanus® at the price which he had given [12]
her previously, i.e., 320 francs.”

[13] [The Na’ib ruled that| this was the decision reached [by the
Signor Capitano] in their regard and, subsequently, issued and reg-
istered' [14] on June 11, 1933.

Nz’ib al-Qada’
[15] Ahmad al-Khadr1"

[16] Witnesses (shuhiid)

[17] Shaglif al-Ojali
Imjehid Ba Hamad

Shaykh al-Ghazal Bu Janab

has nothing to do with the skari‘a. Cf. Ibn Masa, 109 (The Ottoman Walt of Tripoli
issued in 1895 a decree to the effect that if a person took possession of land belong-
ing to someone else and cultivated it without the latter’s permission he had to com-
pensate the owner by one-half of the harvest gathered from the plot).

% From the location of the plot as marked by the mudir one may infer that Yunus
was cultivating adjacent land in addition to the disputed plot of the saniya (see fn. 9
below; cf. docs. 4, 52 above).

9 Samya was given the option of continuing to cultivate the plot; if she failed
to avail herself of this opportunity she would be obliged to transfer her rights in
the plot to Yunus for the same amount of money that he claimed to have had
paid her previously. There is no evidence, however, that a formal contract or agree-
ment had materialized between them. As already noted, failure to cultivate the plot
may result in cancellation of the contract of lease on grounds of violation of essen-
tial stipulations of the contract. Samya could have avoided this mishap by selling
her rights as specified from the contract to a third party. It may well be that Yanus
insisted on buying her rights on ground of pre-emption (shuf‘a) (Ibn ‘Asim, al-
Asimiyya, 136, § 908L). Cf. Abt Salim, al-Athar, vol. 3, 225 {in the Mahdist state
in the Sudan, weak farmers who fell behind in the irrigation of their lands (atyan),
used to lease the lands to “rich people” (aghniya’), probably because these could
afford hiring labourers to do the heavy work, in return for part of the crop or cash
money. The reference here seems to be to a musagat contract}.

" The N2’ib endorsed the Signor Capitano’s decision and registered it in the
syll, in the presence of witnesses, presumably in order to confer shar? validity on
the decision.

" There is a summary of the text in Italian in the margin of the document, at
the end of which the Governor of the sub-district of Kufra added a remark to the
effect that the decision had been examined and that it was to be implemented.
This is a clear manifestation of normative control on the part of the Italian admin-
istration over the shar7 jurisprudence. See Layish, Legal Documents, 15; and the Preface
to this volume, xii.
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DocuMENT 66

Introduction

A woman claimed that her son had sold one of the she-camels which
she had deposited in his trust to a stranger without obtaining her
consent. Her witnesses could not establish whether the initiative for
the sale of the camel was hers or her son’s. At the Na’ib’s request,
the woman took an oath to the effect that the camel still belonged
to her and that she had not authorized the sale. She further testified
that she had only deposited the camel in his custody as a voluntary
trustee. The N2’ib ruled that the camel should be returned to the
woman and that the buyer was entitled to claim its price from the
son, who bore the liability for his unlawful sale.

The document is indicative of the woman’s capacity to own and
dispose of moveable property and of separation of property between
the spouses. The woman initiated the resort to the Shari‘a Court
with a view to ensuring her property rights under the sharia. The
N2’tb did not let her down. She was also backed by the Governor
of the sub-district of Kufra who instructed that the Na’ib’s decision
be implemented.

Text

[1] A woman called Mahbtba, wife to Mhammad Ba ‘Abdallah’
put forward a claim concerning a she-camel then in the possession
[2] of ‘Atiyya Bt al-Sakir to the effect that her son Mhammad Ba
Hamad had sold it to [the aforementioned] ‘Atiyya in the district
(markaz) [3] of Ajdabiya without her consent.” I requested her to pro-
vide evidence through witnesses (bayyina) supporting her claim. She
brought forward [4] witnesses who testified that

' Tt is interesting to note that, contrary to the usual practice in agnatic society,
the woman is here identified through her relationship to her husband rather than
to her father. Cf. doc. 5 (identifying the parties by the names of their mothers and
their lineages).

? The very fact of her being able to present a claim against her son testifies that
the woman enjoyed the capacity to own property and to dispose of it. Since the
document does not indicate in any way that the woman was a widow, it may fur-
ther testify to the separation of property between the spouses.
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the she-camel belongs to her and we have no idea whatsoever whether
or not she had instructed her son [5] to make the sale.

I requested her to take an oath (yamin) stating the following:

In the name of Alldh, etc. [6] I did not make a gift (la ataytuha)® [of
the she-camel] to my son, nor did I exchange it* or instruct him to
sell it; [the she-camel] is still [7] my property (milk) to this very day
since I deposited it (wada‘tuha) with him as a trust (amana) for the sake
of Allah and of his messenger.’

[8] After she had taken the oath, [the Na’ib ruled that Mahbtuba]
was entitled to receive her she-camel back while the buyer could sue
the seller.® This was [9] the gist (wah) of the sentence (hukm) per-
taining to this question. To this end this [sentence] was handed down
(hurrira) and registered on November 23, 1932, [10] corresponding
to the 24th day of Rajab [1]351.

[11] Na’ib of the Shari‘a Court
[in the Kufra District]’
[12] Ahmad al-Khadrt

¥ What the woman means here is that she had not transferred the she-camel to
her son as a gift with no consideration. See Glossary, s.v. hiba.

* In other words, the she-camel had not been exchanged for something that had
passed into her ownership, which is in itself a kind of transaction.

> This places the son in the position of the camel’s trustee (amin) and makes him
liable in the case of infringement of legal rules applicable to this status. His liabil-
ity vis-a-vis the property entrusted to him extends to losses incurred by reason of
illegal acts on his part contrary to the obligations incumbent on a trustee, such as
his sale of the camel without the owner’s consent. See Glossary, s.v. wadi‘a; amana;
ta‘addin.

® The trustee bears the liability for any loss or neglect caused to the property
entrusted to him; see Ibn ‘Asim, al-Asimiyya, 190, line 1289; Ibn al-‘Attar, 1244F;
Colucci, Tribi, 30. According to the Awlad ‘Al customary law in the Western
Desert, a deposit (wadi‘a) is a trust (amana); whoever causes loss of or neglect to the
deposit is liable in person for it; there is no co-liability of the agnatic group (Mahjub,
334, section 43; al-Jawhari, 204).

7 See doc. 65, fn. 11 above.
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DocuMmENT 67

Introduction

A dispute arose concerning the estate of a deceased woman. The
parties to the dispute were the daughter of the deceased woman and
the latter’s daughter-in-law through her deceased son. The daugh-
ter-in-law denied the daughter’s assertion of entitlement to inherit a
certain she-camel belonging to her mother since, according to her
[i.e., the daughter-in-law], the mother had, in her lifetime, made a
gift of this same camel to her son, the claimant’s deceased husband.
In her version, the she-camel and its issue had, since the time of
the gift, been in the husband’s ownership and possession, and on
the death of her husband, the camel had become part of his estate.
This latter circumstance provides the legal basis of her contention.

The daughter-in-law’s witnesses testified that according to rumours
that had reached them, the aforementioned camel had been trans-
ferred by gift rather than by intestate succession to the claimant’s
late husband. The Qadt endorsed their testimony and instructed that
it be registered in favour of the claimant so that the latter could
avail herself of the “attestation of the conveyance of evidence” (shaha-
dat naql) as the need arose.'

The document exemplifies use of the gift (hiba) as an instrument
for circumventing the shar7 rules of inheritance.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!?

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May
Allah the Exalted preserve him!®

' For an analysis of this document within the context of written evidence, see
Layish, Shahadat nagl, Case 7.

? See doc. 1, n. 2.

3 See doc. 1, fn. 3.
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[3] ATTESTATION OF THE CONVEYANCE OF EVIDENCE (SHAHADAT NAQL)*
IN FAVOUR OF MABRUKA BINT ‘ALI KURBAJ
Entered in register no. 456, p. 304

[4] In the Shari‘a Court of Ajdabiya, presided over by its Qadi,
Shaykh Husayn b. Muhammad al-Ahlaft. May Allah the Exalted
prosper him, Amen!

[5] Mabruka bint ‘Alf b. ‘Abd al-Rahman from the Sdédri [branch]
of the Zwayya’® tribe (gabila), identified (marifa)® by person and name,
appeared [in court] and made the following statement by way of
claim (da‘wa):

I have been informed [6] that Maryam bint Hsén claimed [owner-
ship] to a grey (khadr@’)’ she-camel, on the grounds that it belonged
to her [late] mother Mabriika,® but the truth disagrees with her con-
tention. This same she-camel [7] had been made as a gift (wahabatha)
by the late Mabriika to my late husband Adam’ some time ago and
he proceeded to dispose (yatasarraf) of it and of its issue, so that they
passed into his property (milk)."" After the death of his mother' and
of her son [Adam], [8] [the camel and its issue] became part of his
[Adam’s] estate (larika) [by virtue of the gift]."> [The she-camel] and
its 1ssue are called the al-habla’ [foolish] family (‘@ila). 1 have produced
witnesses to testify [to the truth] of my statement, and they are Abu
Bakr [9] Ibn Hutma al-Kasih, his full brother (shagiq) Musa, and
Mahmaud b. Yanus Mami. I ask that the noble Shari‘a Court (al-shar)
interrogate them and register their testimonies.

* See Glossary, s.v. shahadat nagl.

> See De Agostini, Cirendica, 407.

b See Glossary, s.v. ta%f:

7 Concerning this striking lexical usage relating to the colour of camels, see Borg,
Color, 130-31.

% In other words, the camel was transmitted by intestate succession from mother
to daughter.

9 If the she-camel had indeed been presented as a gift to her husband, the son
of the praepositus while the latter was still alive (see Glossary, s.v. fiba), this implies
that the camel is not an integral part of her estate, and hence her daughter had
no legal ground to claim the camel.

' On gifts and other means for circumventing the skar7 rules of inheritance, see
Layish, Malki Waqf; idem, Family Waqf, Powers, Law, Society and Culture, 206-28.

" Mention of the mother’s death weakens the claimant’s contention that the
camel had been presented as a gift by the mother while still alive. In the case of
a gift the mother’s death is irrelevant, since gifts nter vivos become absolute and
effective during liftime of donor and donee; hence, the camel in our case does not
constitute part of her estate. See fn. 15 below.

2 The daughter-in-law bases her claim to the she-camel on her right to her hus-
band’s estate.
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[10] After the aforementioned witnesses had been requested [to tes-
tify], they did so in turn, and [the veracity of] their testimony is
beyond any shadow of doubt. They had heard of a widespread
rumour (sama‘) [11] to the effect that the grey she-camel, which has
been ten months pregnant (ushara’)® and whose whereabouts are
known, is the issue of a she-camel after her first delivery (bakra)'*
called al-habl@’, which had become part of the late Adam’s estate
(matraka) [by virtue of the gift rather than intestate succession],” “and
this is what [12] we testify; let Allah be proxy [guardian] (wakil) to
what we have said.”'®

On the basis of what has been ascertained by the aforementioned
witnesses while they were in a state of legal competence (hala ja’iza)
in shar7 terms as duly certified (thubat) by the aforementioned judge
(hakim), [13] the latter endorsed (¢dza) this testimony on the respon-
sibility of her witnesses,'” signed it, and had the undersigned [wit-
nesses| testify (ashhada) to it, and instructed that it be registered.'®
[The testimony| was registered [14] on the 4th day of Dhu ’l-Qa‘da
1373, corresponding to July 5, 1954. The signatures appear in the
protocol (daby).

3 See Lane, 2052ii; Ibn Manzur, Lisan, vol. 4, 572ii.

" Ordinarily, bakra means “a young she-camel of 2—4 years old that has not yet
borne young” (Kurpershoek, 335).

15 Hearsay evidence (shahadat al-sama‘) is admissible in court in litigations relat-
ing to inheritance. See Ibn ‘Asim, al-Asimiypa, 28-29, lines 177ff; Peters, Shahid,
208. Literal translation of matrika suggests that the witnesses testified that the she-
camel had been transmitted by intestate succession to the son of the praepositus,
the claimant’s husband. The expression matrika, the key-word in this context, is my
reconstruction of the text which is unclear at this point. This reconstruction would
seem to be borne out by the claimant’s version (see fn. 11 above). If this reading
1s correct, the testimony does not bear out the claimant’s contention that the camel
had been presented as a gift. The literal translation, however, does not make sense
in the case under review, since the witnesses were produced to testify that the she-
camel had been presented as a gift. My translation of matritka in the text was sug-
gested by line 8 above (cf. tarika) and is corroborated by the Qadi’s decision (see
below).

' The invocation of Allah here is presumably intended to enhance the witnesses’
credibility. See Glossary, s.v. wakil.

7 The Qadr endorses hearsay evidence in support of the daughter-in-law’s ver-
sion. The transfer of responsibility to the witnesses here reflects the Qadr’s depen-
dence on their integrity.

' The written testimony is here intended to assist the claimant in securing her
rights to the she-camel during the apportionment of her mother-in-law’s estate.
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[15] Witnesses to the proceedings (shuhid al-hal)"
[16] Imran ‘Isa

Mhammad ‘Abd al-Salam

Mhammad al-Talib al-Hammalt

The matter being as indicated above

The Qadr of Ajdabiya
[17] Husayn Muhammad al-Ahlaft

19 Professional witnesses or notaries are intended here. See Glossary, s.v. ‘adl.
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DocuMmENT 68

Introduction

The claimant accused the defendant of taking away a she-camel from
his herd. While tending his herd in another place, the claimant
identified the missing camel in the possession of a third party. The
defendant finally admitted taking the camel from the claimant and
selling it to the third party.

Although it seems that we have here a clear case of theft, though
not one entailing Qur’anic punishment of amputation (see fn. 2), the
N2’ib treated the matter as if it were a case of usurpation, and ruled
that the camel should be returned to its owner and rendered the
sale null and void while the buyer was entitled to a reimbursement
by the defendant of the sum paid for the camel.

The Na’ib’s shar7 decision was conceivably inspired by tribal cus-
tomary law pertaining to theft. According to the law prevailing in
the Western Desert, theft is a matter of damage within the domain
of private law which entails no criminal sanction: the thief is required
to return to the owner twice the amount stolen, and in case of
repeated theft—four times the amount stolen; if he is a poor man,
he will pay three times the value of the stolen object and the remain-
ing fourth will be paid by his lineage. If the thief removes a camel
from its pasture or place of domicile to another place with evil intent,
he is required to return the camel and pay its price. If someone
identifies the stolen property in the possession of a third party who
claims to have bought it from the thief (as in the case under review),
the tribal judge will rule that the stolen object be returned to its
owner, and that the buyer be reimbursed by the thief. In addition,
the thief is liable to a heavy fine (gharama).'

' See Mohsen, 111; al-Habbuni, 41; al-Jawhari, 193-94, 223; Mahjub, 325,
330-31; Obermeyer, 206; Murray, 327; Colucci, Tribi, 27, 32; cf. Chapelle, 232;
Hart, Penal Code, 64; Abt Hassan, 76, 249, 268fT; al-‘Arif, 107-8; al-‘Abbadi, al-
Jar@’im, 126ft; Salhut, 65).
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Text

[1] Mhammad Bt ‘Abdallah appeared [in court] accompanied by
Sleman al-Falih. [2] The upshot was that Mhammad claimed that
a she-camel belonging to him had been taken (akhadhaha) (3] by the
aforementioned Sléman, a resident of the district (markaz) of Fay.
After prolonged wrangling [4] Sléman admitted to having taken it
[from the herd] of camels belonging to Mhammad Bu ‘Abdallah?
[5] and to having sold it to Shaykh Ba Shanna before the arrival
of ‘Abdallah’s lineage (‘@’ila) [6] from the direction of Marqa.’

[The N2’ib ruled as follows:] As a matter of legal right (bi-wajh
al-haqg), Mhammad [7] is the [rightful] owner of his camel and,
since it [8] 1is still available, he is entitled to take possession of it by
virtue of his [right].* [At the same time] Bu Shanna may claim ( yari)
restitution [of its price] from the aforementioned Sléman.’ [9] This

? Though this seems to be a clear case of theft, it apparently does not fall under
the strict shar7 definition of theft entailing Qur’anic punishment (sariga haddiyya).
Assuming that there were no questions of nzsab, the minimal value of the stolen
object, and shubhat milk, doubt as to ownership, and that the she-camel had been
taken clandestinely from the claimant’s private herd, still a shepherd guarding the
herd in the open pasture cannot be regarded as equivalent to “safe keeping” (hirz)
of a watchman, which is another precondition for theft in the strict sense of the
shari‘a. See Ibn ‘Asim, al-Asimiyya, 224, lines 1538ff; Heffening, 62; Peters, Criminal
Law, § 0.1.2.1. Cf. Abu Saltm, Mansharat al-mahdiyya, 207 (Qadt al-Islam Ahmad
‘Alf in the Mahdist state issued a fatwa to the effect that furz is a precondition for
theft entailing Qur’anic punishment).

* The stolen she-camel was sold to a third party in another place. Cf. Christelow
(the theft of a billy goat).

* Under the Maliki school, if the stolen object stll exists, as in the case under
review, the thief is obliged to restore it to its rightful owner (see Ihn ‘Asim, al-
Asimippa, 226, line 1546). If the thief returns the stolen object before the Qadt
hands down his sentence, the former cannot be convicted for theft (Peters, Criminal
Law, § 0.1.2.1). There is no indication whatsoever in the document that this was
the case. Moreover, it took the offender some time before he was ready to admit
to having committed the offence, and even then he was unable to return the she-
camel because he had sold it to a third party. The N@’ib treated the matter as a
case of ghasb, usurpation of the property of another, where the usurper is required
to restore the property to its rightful owner; in addition, he is liable to discretionary
punishment. See Ibn ‘Asim, al-Asimiyya, 218-19, lines 1498-99; cf. Schacht, Introduction,
160. See Glossary, s.v. ghasb.

> In other words, the sale is rendered null and void on the grounds that the
dealer did not own the object sold. In view of the circumstance that the buyer pur-
chased the camel in good faith, he is entitled to claim its price from the dealer.
Lack of good faith on his part would have rendered him a party to the extortion.
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is the shai‘a ruling concerning the case of [this] camel.® Hence the
[decision] had been issued [10] in [...] August 1932.

N2’tb of the Shari‘a Court
in the Kufra District’
[11] Ahmad al-Khadrt

® The Na’ib was presumably referring to the shar7 rules relating to unlawful
seizure (ghash) and sale (bay). The legal outcome endorses this assumption. In case
of usurpation, the owner is entitled to demand from the offender the return of the
usurped object either in the locality where it had been removed or in the place
where it had been found (see Glossary, s.v. ghash). This may be the reason why the
N@’ib took the trouble of specifying the place where the offence had occurred as
well as the place where the owner had identified the camel. It is interesting to note
that the Qadr’s decision corresponds to the tribal customary law of theft (see
Introduction above), and it is possible that the Na’ih was inspired by tribal law.

7 In the margin of the document there is an Italian summary of its contents
including the observation by the Military Governor of the sub-district of Kufra to
the effect that the sentence had been examined by him. This seems to indicate a
degree of normative control of shar7 jurisprudence by the Italian colonial adminis-
tration. See Layish, Legal Documents, 15; Preface to this volume, xii.






SECTION FIVE

EVIDENCE AND COURT PROCEDURE

DocuMmeENT 69

Introduction

A woman stated in court that her husband had died a couple of
months previously in Sudan. She and her paternal uncle provided
twelve witnesses from their tribe to corroborate her statement.

The Qadi admitted this testimonial procedure on the ground that
a large number of witnesses safeguards against fabrication of false
evidence. This practice may be based on the tradition inspired by
the Maghribi ‘amal (judicial practice) of shahadat al-lafif, or by the
desire to make a gesture towards the Bedouin by admitting tribal
law of evidence in a sharia court (see fn. 4 below). On the basis of
the collective testimony, the Qadi issued a declaratory judgment
endorsing the woman’s statement regarding her husband’s death.

The Qadi further instructed the woman to start observing the
sharT waiting period prescribed for widows reckoned from approxi-
mately one month after her husband’s death with a view to impos-
ing shar7? norms regarding the legal consequences of death.

Text

[1] In the name of Allah the Merciful, the Compassionate. May
Allah bless our lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the reign of King Muhammad Idris I, Sovereign of the
United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May
Allah the Exalted preserve him!”

' See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[3] In the Shari‘a Court of Ajdabiya, presided over by its Qadi,
Shaykh Husayn b. Muhammad al-Ahlafi. May Allah the Exalted
prosper him! Amen.

[4] On the basis of the statement in record (makdar) no. 414 entered
on pp. 278, 279, 307, and 328 in volume 6 of register of protocols
(dabt) [5] made by the claimant (mudda%ya) al-Sabra bint Mhammad
b. ‘Umar b. ‘Abd al-Karim al-HIif and by her paternal uncle (‘amm),’
Shaykh Mahmiid b. “‘Umar, [and on the basis] of the testimony pro-
vided [6] by twelve members of their tribe (gabila), a group whose
large number excludes the possibility of connivance (tawatw’) to mis-
represent the truth,® it was established (thabata) [7] to the satisfaction

* The paternal uncle was probably her nearest agnate. The confirmation of the
husband’s death was probably required in connexion with the conclusion of a mar-
riage contract, which is of immediate concern to the agnatic family. This may
account for the paternal uncle’s presence in court.

* The shari‘a normally requires that the plaintiff provide two witnesses to prove
his allegation; for the purpose of securing information, one witness is enough, though
greater weight is attached to two witnesses. The presence of a number larger than
two does not add any further weight to the testimony (Ibn ‘Asim, al-Asimiyya, 2223,
lines 139ff). However, in North Africa during the later Middle Ages, judicial prac-
tice (‘amal) admitted the innovation of shahadat al-lafif, i.e., collective testimony of
at least twelve men, who need not be ‘ad/ (of good character) nor professional wit-
nesses; more important here is the inherent integrity of the “groop” (jama‘a). This
practice was justified by the doctrine of necessity (darira) resulting from the absence
of ‘udil (see Ibn ‘Asim, al-Asimiyya, 226, line 1552; Berque, ‘Amal, 428; Santillana,
vol. 2, 603; Milliot, 737; Toledano, 18, 22; Peters, Shafud, 2081; Abu Hamid (I am
indebted to Léon Buskens for providing me with a copy of this treatise).

In the present case, the Qadi applies the procedure of shahadat al-lafif without
referring to the technical term. He justifies this practice on the ground that a large
number of witnesses safeguards against fabrication of false evidence. The integrity
of witnesses lies at the basis of the rules of evidence as practiced in both Islamic
and tribal law. The taking of an accusatory oath by as many as 50 men is recog-
nised under certain circumstances of homicide, and derives from the aforementioned
perception of integrity (Glossary, s.v. Qasama; Anderson, Africa, 372; cf. Layish &
Warburg, Glossary).

It may well be that in resorting to twelve witnesses, the Qadr was making a ges-
ture towards the Bedouin by admitting the tribal law of evidence in a shari‘a court.
See Peters, Qasama; Mahjub, 200ff., 315ff. {according to the customary law of the
Awlad “Alf, in a case of homicide, innocence (bara@’a) must be proved by 55 wit-
nesses enlisted from ‘wmar@’ al-dam, members of the vengeance (tha’r) group};
Obermeyer, 210—-11 (50 men are required in a case of homicide or wounding; 25
in a case involving ownership of land or wells), 229-31 (accusatory oath by 24
members of the umar@ al-dam); Colucci, Tribi, 36 (collective oath of 50—55 mem-
bers of the same tribe is required in offences of blood); Khayrallah, 290-91 (accusatory
or compurgative oath by 55 members is required in cases of homicide and an oath
by 12 witnesses to prove ownership of well); Mohsen, 131-32; al-Habbani, 40.; cf.
Murray, 200-2, 231-32 (in blood-money cases in Sinai, oath of compurgation by
50-55), 316; Kennett, 40—41; Stewart, Texts I, Index, s.v. Oath; Berque, Structures,
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of the aforementioned judge (hakim) that the claimant’s husband Rizq
Allah b. ‘Abd al-Rahman b. Whéda from the Sdédi [branch] of the
Zwayya [tribe] had died in Faya [8] in Sudan last Ramadan this
year. He [the Qadi] instructed the widow al-Sabra to observe the
waiting period prescribed in the case of death, starting [9] on the
first day of Shawwal, 1373," and issued a shar7 judgment to this
effect, signed it, sanctioned it (#tadafhu), had the undersigned [wit-
nesses] testify (ashhada) to it [10] and instructed that it be registered.
[The judgment] was entered on the 16th day of Dhu ’I-Hijja 1373,
corresponding to August 15, 1954.

The signatures are in the protocol (daby).

[11] Witnesses to the proceedings (shuhid al-hal)®
[12] ‘Imran ‘Isa
Mhammad ‘Abd al-Salam

The matter being as indicated above
The Qadrt of Ajdabiya
[13] Husayn Muhammad al-Ahlaft

334-35; Hart, The Aith Waryaghar, 309—12; idem, Rgaybat, 50; idem, Collective Oath,
48-83; idem, Penal Code, 50; idem, Dadda ‘Atta, 158f1. (the collective oath in Berber
Morocco i1s known as tagallit); Rosen, 196-97.

> The prescribed length of a widow’s waiting period before she is legally per-
mitted to remarry is four lunar months and ten days or, in the event of pregnancy,
until she gives birth. The beginning of the waiting period in the case under review
is not reckoned from the date of the absent husband’s death but presumably from
the date on which his death became established. See Shalabi, 638f., 651; Glossary,
s.v. Udda (of a widow). The Qadr’s instruction relating to the observance of the wait-
ing period reflects an attempt on his part to impose shar7 norms with regard to
the legal consequences of death (cf. Layish, Dworce, 158-60, 196-97).

® Professional witnesses or notaries are intended here. See Glossary, s.v. ‘adl.
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Document 70

Introduction

The Shari‘a Court issued a sentence of recalcitrance against a woman
who had left her husband’s conjugal dwelling. Her father was dissatisfied
with this sentence and complained to the police officer of the Kufra
district, though the latter lacked the statutory jurisdiction as a court
of appeal. The officer appointed a committee of tribal representatives
under his presiding authority. The committee settled the dispute by
persuading the husband to divorce his wife. This solution had pre-
sumably been advanced by the wife’s father, and the committee per-
ceived it as the only practical solution. The husband agreed to divorce
his wife provided that she took an oath on the Qur’an to the effect
that she was breaking off the marriage of her own free will and not
at the instigation of her parents. The wife took the oath as requested
and the husband repudiated her by irrevocable divorce. The wife
renounced the financial rights that a divorcee is entitled to.

The committee, which functioned in effect on the basis of admin-
istrative arbitration, endorsed the divorce and the Inspector [of the
SharT Chamber of the Civil District] Court of Kufra conferred on
it the validity of a shar7 judgment.

Text

[1] In the name of Allah, the Merciful, the Compassionate. May
Allah bless our Lord Muhammad, his family and Companions, and
grant them peace!'

[2] In the reign of his exalted majesty Muhammad Idris I, Sovereign
of the United Kingdom of Libya, and Emir of Barqa [Cyrenaica].
May Allah preserve him! Amen.?

[3] His honour the officer (dabif) of the Kufra district (markaz)
police, Mr. ‘Abdallah al-Susi, issued a decision (garar) concerning the

repudiation (falag)® [4] of Mulzim bint ‘Abdallah b. Sléman of the

' See doc. 1, fn. 2.

2 See doc. 1, fn. 3.

* The decision taken by the police officer is of a purcly administrative nature
since he lacks the status of a judicial court.
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Jaballah [fraction]| from the al-Mnaya“ lineage (‘@’ila) [of the Sdedi
branch| belonging to the Zwayya' tribe (qabila), by her husband
Ahmad b. Mhammad [5] al-Sarrar. Previously [to this decision], his
honour the Qadi Shaykh Muhammad b. ‘Abd al-Salam al-Hamt
had issued a sentence of recalcitrance (nushiiz) [against Mulzim]. The
wife’s father [6] complained [about this verdict] to his honour the
[police] officer. His honour the officer appointed a committee under
his presiding authority consisting of Mr. ‘Abd al-Rahman b. Mhammad
[7] al-Twatt and Mr. Mhammad b. ‘Abdallah Swehil.> They appeared
[at the home of] Ahmad al-Sarrar and [the police officer] asked the
latter concerning the settlement [8] of the dispute (gaf® al-niza“) between
him and his wife, the aforementioned Mulzim. Ahmad al-Sarrar
answered as follows:

If the wife takes an oath [9] on the noble Qur’an (al-mushaf)® that the
reason for her alienation (nufar) [from me] and her reluctance to return
to my conjugal home is her own personal aversion (zakida) for him
[me] and not [10] the instigation of her father or mother “Leave your
husband Ahmad al-Sarrar and do not return to him!” and if [she takes
an oath] [11] that she has not been compelled to demand a divorce.”

* See De Agostini, Cirendica, 407-8.

> It is not possible to appeal against a judgment handed down by a sharta court
before any official or administrative body. The father, who had no legal standing
in the matter, in the absence of a power of attorney from his daughter, attempted
to circumvent the shari‘a court by resorting to the police officer in the expectation
of resolving the dispute on the basis of arbitration. The officer appointed a com-
mittee of tribal representatives attuned to the practice of customary law, and the
committee functioned as an ad hoc body of arbitrators not anchored in law. Cf.
Davis, Koufra, 558 (police intervention in matters pertaining to legal and adminis-
trative authority is necessary when one party is a stranger to Kufra and has no
resources of solidarity); Obermeyer, 163, 221, 231 (the police enters tribal conflicts
in the Western Desert with the tacit approval of the Bedouin in circumstances
where the Awlad ‘Ali customary law fails to cope with the problems). In Jordan
too, following the abolition of the tribal courts in 1976, Bedouin who are dissatisfied
with the jurisprudence of the shari‘a (or civil) courts circumvent them by resorting
to the muhafiz (district governor) who resolves disputes administratively (hall dart)
on the basis of tribal law. See Oweidi, 88. Cf. doc. 65 above.

® The oath on the Qur’an is intended to enlist religious sanction in order to
deter the swearer from taking a false oath. Cf. doc. 60, fn. 23 above.

7 Aversion may cause a woman to initiate dissolution of the marriage in return
for her financial rights. See doc. 22 above; Glossary, s.v. zuhad.

% The missing apodosis (jawab) of the conditional sentence is presumably “I agree
to divorcing her.”
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The aforementioned gentlemen went to the al-Tallab? oasis and
appeared [12] at [the home] of Mulzim and clarified to her the
statement of Ahmad al-Sarrar and his request that she take an oath.
She took the oath on [13] the noble Qur’an and said:

By Allah,—there is no God but He!-—, and by the truth (Zagq) of the
noble Qur’an, I have a personal aversion (zahida) [14] for my husband
Ahmad al-Sarrar. Ever since I left his conjugal dwelling I have not
intended to return to him. I have not been instigated either by my
father [15] or by my mother; neither have they sent me anyone to
tell me: “Demand a divorce!” or prevented me from returning to his
[conjugal dwelling]. [16] I have a very strong aversion for him (zahida
Jili zuhad) [and] I shall never return to him for the rest of my life.

The aforementioned gentlemen returned [17] from the al-Tallab
oasis, appeared at [the home] of Ahmad al-Sarrar and clarified to
him that she had taken the oath as requested, to the effect that she
had a personal aversion [for him| and [18] would never return to
him. [They further clarified] that no one had attempted [to insti-
gate her| against him. Ahmad al-Sarrar repudiated her (tallagaha) by
saying “My wife Mulzim is repudiated (mutallaga) by one [irrevoca-
ble] repudiation (talga).” [19] Hence, she acquired [by this divorce]
control over her person (malakat biha amr nafsiha minhu)'"® and no claim
(da‘wa), request (talab), or right (haqq) pertaining to conjugal [financial]
rights (hugiq zawjiypa)'' [20] remained between them. They separated
(tftaraga) on September 1, 1960. She has by him an unweaned baby
(tarda“) daughter whom he maintained (yunfig) by paying 40 qurish
a month. [2]1] For the months of September and October 1960 he
was unable (gasin)' [to pay maintenance].

In order to implement (f-husal) what has been mentioned, the
honourable [22] Inspector (mufattish)”® referred to [below] handed
down his decision to this effect (hakama biht). And upon the arrival
of the [administrative committee’s judgment to the Shari‘a Court of

? See De Agostini, Cirendica, 408.

10" This expression implies irrevocable divorce. See Layish, Divorce, 151-52; docs.
18-22, 30, 39 above.

"' This implies that the woman renounced her financial rights.

12° At this point the original text is somewhat illegible. Another possible reading
replacing gasir by gadin is the following: “[The payment of maintenance by the
husband] for the months of September and October 1960 has already been ruled
[by the mufattish].”

13 See Layish, Legal Documents, 15; Glossary, s.v. mufattish.
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Kufra], he [the Inspector] instructed that it be registered'* on the 19th
day of Rabi® Awwal 1380, [corresponding to] September 10, 1960.

[23] Everything mentioned above has been proven (sara thubutuhu)
The Inspector (mufattish)

of the [SharT Division of the Civil District] Court of al-Kufra"
[24] Muhammad Salih al-Bakri

" The sharia court confers the validity of shar7 judgment to the decision of an
administrative arbitration committee concerning the divorce. Cf. Layish & Shmueli,
44,

15 Cf. doc. 15, lines 4, 11 above; Layish, Blood Money.






SECTION SIX

QADIS’ LEGAL OPINIONS

DocuMmenT 71

Introduction

In this document, the Qadf is being approached not in the capac-
ity of a judicial authority but rather as a muffi competent to hand
down decisions relating to religious law. In this particular case, the
Qadr is requested to give his legal opinion concerning the validity
of a loan made in a certain currency on condition that it be repaid
in another at a specified exchange rate. The Qadi-MuftT expressed
the opinion that the stipulation regarding the exchange of currency
was irregular ( fasid)' since the exchange was tantamount to usury.
He instructed the borrower to return the loan to the creditor in the
same currency and not to exceed the nominal amount that had been
borrowed.

Text

[1] What is your opinion regarding (ma qawlukum fi)* a man who
made a loan to another man of a [specified] amount of French ryals

! The Maliki doctrine does not distinguish between fasid and batil; in both cases
the act is null and void; see Glossary, fasid.

? This is a commonly used formula for requesting from a mufli a legal opinion
(see Layish, Fatwa, 273; Masud, Messick & Powers, Glossary, Islamic Legal Interpretation,
s.v. fatwa). Although the fatwa fails to indicate either the identity of the mustafii, the
person who requests the legal opinion, or his function, from the mere fact that the
document was entered in the syl one may infer that the approach was made to
a gadt. Additional support may be obtained from the fatwa in doc. 72 below. Under
the shari‘a, gads are prohibited from issuing legal opinons on matters falling within
their judicial jurisdiction, but not otherwise (Ibn ‘Asim, al-Asimiyya, 8-9, line 4 and
n. 27). In modern Egypt, too, prior to the abolition of the skaria courts, gadss were
prohibited by law from issuing fafwas in matters which fell under their jurisdiction,
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[2] on condition that the [borrower] pay him back [the amount] in
qurash |at the rate of] [3] 16 qurash a ryal?® Is this stipulation [4]
an irregular ( fasid) one requiring repayment of the same amount in
French [ripals]?*

[5] LEGAL OPINION (74WAB®

[6] Since the stipulation (sharf) at the moment in which [the loan]
was made, required that the borrower [7] repay [it] in gurish instead
of French ryals—whether at a rate of 16 qurish [8] a ryal, or less
or more than that, [9] it is irregular ( fasid), because this is tanta-
mount [10] to usury (126a@) on [the exchange| of currency. Moreover,
it is obligatory to repay [the loan] in French [rpals] [11] to the same
amount and no other [as requested] under that stipulation. And if
the same borrower has already repaid [the creditor] part of the
amount [12] in qurash for instance, [the gquriish] will be returned to

but not otherwise (see Shaham, Shopping, pt. 3). The fatwa under review deals with
a civil matter which formally fell outside the jurisdiction of the sharia courts (see
Layish, Legal Documents, 15). In Israel, too, gadzs occasionally issue legal opinions on
various matters, such as wagf and cemeteries even though these fall within their
jurisdiction (personal knowledge). I have not come across a single case where a
shar gadt resorted to a mufli for a legal opinion on matters brought before him
before handing down his own decision although such a possibility cannot be ruled
out. There is evidence that during the late Ottoman period gadis would apply to
mufits. There were two official muflis in the wiladya, a Hanaft and a Malikt (Ibn
Masa, 256), but since the gadis of the sharia courts were bound exclusively by the
Maliki school (the Ottomans failed to establish Hanafi courts; ibid., 66), it stands
to reason that the Maliki muffi was resorted to by the ¢adis. Individuals had the
option of choosing any of the two mufiis. Among the Awlad ‘Alf in the Western
Desert, the mardz, tribal gadi, resorts occasionally to a legal opinion ( futya) of tribal
experts; see Mahjab, 199.

* According to a circular issued by the Ottoman Wali of Tripoli in 1888, one
French Gold Lira was valued at 106 Ottoman gurish. In 1904, one French Frank
was worth 4.40 Ottoman qurash (Ibn Musa, 107-8). This case seems to involve
more than a mere exchange of currencies by a money changer; it is more likely
to constitute a loan (see fn. 4 below) made in foreign currency to be paid back in
local currency linked to a fixed exchange rate.

* A loan is equivalent to a binding contract unless it entails irregular stipulation.
See Thn ‘Asim, al-Asimiyya, 170, line 1150. See fn. 5 below.

> See Layish, Fatwa, 275; Toledano, 14; Glossary, s.v. fatwa. For another con-
notation of jawab (response on the claimant’s magal, written contention), see Ibn
‘Asim, al-Asimiyya, 10 and note 34.
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him and he will be obliged [13] to repay [the loan] in French [ripals]
to the same amount given him [by the creditor].°
[15] End [of the fatwa].

% Usury on loans is prohibited by the shari‘a. In its broadest meaning, usury also
includes unjustified profit or enrichment as well as an element of risk. See Glossary,
s.v. 1iba; gharar. The ‘@lim ruled that the loan should be paid back in the same cur-
rency in which it was made and to the exact nominal amount, neither more nor
less. The exchange of currency which, in the nature of things, is subject to mar-
ket fluctuations entailing an element of risk (gharar), is liable to cause profit or loss
to one of the two parties (cf. Hallaq, Ibn ‘Abidin, 49). It is this factor which ren-
ders the stipulation in our document irregular in the eyes of the Qadi. The Qadrt’s
Jatwa may well be an attempt at imposing the strict shar7 norm with respect to
usury. Cf. the case of the Indian merchant Lalit Ratinlal Shah who was convicted
by a Sudanese court of making money-changing and banking transactions worth
millions in foreign currency and of lending money at an exorbitant usury rate, and
who was sentenced to imprisonment, flogging and confiscation of profits from the
usury (sece Layish & Warburg, 174-76, 243ff; Mallat).
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DocumenT 72

Introduction

Contracts of hire were common practice in Libya during the late
Ottoman rule. Usually the herder would receive a flock of some
100—150 sheep or goats in the beginning of the spring or summer
for the duration of one year in return for an agreed payment in
livestock, grain and cash, in addition to his share in the wool.'
Expulsion of Bedouin from their lands by the Italian authorities and
the need for access to water-supplies and grazing-grounds, were the
main reasons that forced the Bedouin to cross the plateau in the
area of Italian colonization. Corridors running north and south across
the plateau were marked out to facilitate the transit of Bedouin flocks
and herds from one region to another.? The duty payable at the
border seems to be a carryover from late Ottoman rule in Libya.®

This is a case relating to partnership (shiraka) in camel-raising
defined in customary terms (see below). A camel herder who was
hired on an annual contract had a dispute with his employer with
regard to payment of duty liable at the crossing of borders.* The
herder claimed that in his capacity as hireling he was exempt from
payment of duty which, in his view, was incumbent on his employer.
The latter, on the other hand, maintained that each of the parties
had to pay his own share of the duty.

The N2’ib ruled that if the herder was hired on the basis of a
fixed wage he was entitled to receive it in its entirety. On the other
hand, any financial outlay not specified in the contract, such as duty
payable at border crossings, was his sole responsibility rather than
that of his employer.

The decision was inexplicably issued in the form of a legal opin-
ion which is theoretically not binding on the parties. However, the
fact that it was issued by a nominated ¢ad7 seems to have provided
the necessary authority for enforcing the legal opinion.

! Ibn Musa, 136-37.

? For further details, see Evans-Pritchard, 223, 225.

* Tbn Muasa, 240.

* Cf. De Agostini, Cufra, 51; Davis, Koufra, 548 (payment of transit dwiba, tax).
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Text

[1] Shammat al-Shwerif together with MasGd [2] Ba Zréq appeared
[in court]. The case is as follows: Mas‘ad hired (gjjara) Shammat [3]
al-Shwerif as a camel herder for an entire year [4] at the rate of
40 Majidi ryals.” Subsequently, after they reached Fay [5] he was
required by the French authorities [to pay] the customary duty
(‘awayid) [6] existing in the country [at the rate of] ten ripals per
capita.® [7] The aforementioned Shammat claimed: “I am [only] a
[hired] herder; I am not expected to pay for myself.” [8] The proxy
(wakil) of Mas‘ad said: “Every man is liable to pay this [duty]; there
is no evading it. [9] Let each man pay for himself.”’

End [of the paragraph].

[10] HERE IS THE LEGAL OPINION (NAYUM AL-JAWAB)®

If the herder [has been hired] to tend [camels] for a fixed wage
(wra magti‘a), [11] his employer (mu‘allim)’ is enjoined to pay him his
wage in its entirety, and if [12] a financial liability (jaza’)'"" arises, a
fiscal tax (m#7) like the present one [i.e., duty payable at the border
or at the crossing from one region to another within Libya], or a
theft (sarag) [from the herd], [13] the financial liability is solely incum-
bent on him; the employer is not implicated at all.'"' This is the

> The present case relates to an employee (gir khass) whose services are hired
by the employer for carrying out a specific task for a specified period in return for
a fixed payment stipulated in the contract of hire. See Ibn ‘Asim, al-Asimiyya, 158f.,
lines 1079ff.; Schacht, Introduction, 154—55; Evans-Pritchard, 36; Mohsen, 123, 128,
135; Colucci, Tribu, 27, 29; cf. Abt Hassan, 319-20; Glossary, s.v. gara.

® The payment in question seems to be a per capita levy payable at the bor-
der for each of the camels.

7 The hireling was of the opinion that the duty was incumbent on the employer,
presumably on the assumption that this expenditure was incurred in the fulfillment
of his obligations, while the employer’s proxy thought that payment of the duty
was the hireling’s personal affair.

% The decision was issued in the form of a legal opinion although there was no
formal request for such an opinion. The parties to the dispute—the hireling and
the employer’s proxy—appeared in court, and awaited the court’s decision. Note,
on the other hand, the case described in doc. 71, where there is an explicit request
for a legal opinion.

% Cf. the terms wra magti‘a and mu‘allim in Aba Hassan, 285-86.

0 Cf. al-“Abbadi, al-fwa’im, 394; Hasanayn, 200—1.

""" The Na’ib made a clear distinction between the employer’s duty to pay the
hireling the fixed payment in its entirety and personal obligations incumbent on
the hireling that, in his view, had no connexion whatsoever to the contract of hire,
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guiding principle [14] of the [mufi’s] decision [i.e., legal opinion]
(hukm) on this matter."

[15] [Issued on] the 5th day of R. A." [1]351, [corresponding to]
August [?], 1932.

The N2’ib of the Shari‘a Court in the Kufra District
[16] Ahmad al-Khadrt"*

such as border levies or losses caused to the herd as a result of a theft (see doc.
68 above) while carrying out his obligations towards the employer. According to
the customary law of the Awlad ‘Alf too, the herdsman is liable for any loss of
camels (damin laha) in the pasture unless he drove the camel away from the pas-
ture fearing a thief; see Mahjub, 330; cf. Murray, 327.

2 The concluding sentence employed here is typical of a legal opinion rather
than of a judicial decision, although no request for a legal opinion had been made
to the Na’ith. He had been requested by both parties present in court to decide in
the matter of a common civil dispute. A mufli’s legal opinion, unlike a ¢ad?’s deci-
sion, has no binding validity and cannot be executed. Anyone requesting a legal
opinion may accept or reject it (see Masud, Messick & Powers, Mufiis, 18; Layish,
Jatwa, 270). It may well be that the blurring of the distinction between a judicial
decision (the Na’ib’s title appears in the margin of the document) and a legal opinion
in this document reflects the confusion prevailing during the period of transition
from the Ottoman rule until the consolidation of the Italian administration (see
Layish, Divorce, 4-6).

'3 The initials R.A. stand for Rabi® al-Awwal.

" There is an Italian summary of the document in the margin concluding with
an observation made by the Governor of the sub-district of Kufra to the effect that
the judgment had been examined. This reflects the policy of normative control of
shar7 jurisprudence adopted by the Italian administration (see Layish, Legal Documents,
6; Preface to this volume, xii).
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Note

This glossary is intended for readers unfamiliar with Islamic and cus-
tomary legal terms and phrases in the Arabic documents. Readers
capable of perusing the terms and phrases in Arabic are referred to
the glossary supplied in the first part of this study.'

The glossary includes basic legal and sociological terms indis-
pensable for an adequate understanding of the documents, as well
as terms that either have more than one meaning or are not to be
found in ordinary dictionaries. In order to facilitate their identification,
entries in the glossary have been given in a transliteration of the lit-
erary Arabic form. Orthographical and grammatical errors in the
original documents have been ignored.

Some technical legal terms or phrases included in the glossary do
not occur explicitly in the documents; these have been included in
the introductions and footnotes of each of the documents with ref-
erences to legal and scholarly literature and to dictionaries. This was
done in order to clarify the meaning of closely related concepts occur-
ring in the texts, e.g., the concept of zihar, which has been adduced
by way of clarifying the faram oath. See also, for instance, tafwid al-
talag, li‘an and za‘lana. Similarly, etymological derivatives, such as
tawba, half, ‘adl, ‘at@’, ghasb, firag, noun forms related to verbs attested
in the text, also appear in the glossary.

Priority is given to the Maliki doctrine as presented in Ibn ‘Asim,
al-Asimiypa which seems to be the preferred manual of Libyan gadis.
Commonplace legal terms are treated briefly in the glossary (with-
out further references to the literature) for the convenience of unini-
tiated readers. Layish, Diworce, which is based exclusively on Libyan
legal documents (in fact, an integral part of this study), is also fre-
quently resorted to in the glossary; the reader is advised to consult
the literature indicated there.

' Layish, Legal Documents, 89—97.
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The headword (in #alics) 1s followed by a literal translation and,
when necessary, a brief explanation. Distinct meanings for one head-
word are separated by a semicolon. Comments meant to facilitate
understanding of the terms in their specific occurrences are given
with references to the sources wherever necessary in addition to the
sources indicated in the footnotes to the documents.

Each entry has been listed under the most familiar noun form of
the legal concept in question and followed by derivatives of legal
terms, such as verbs (here cited in the 3rd person masc. sg. form of
the past tense).

Plurals of nouns are generally given only when they occur in the
documents. When the headword appears in the plural, the singular
form (also in #talics) is given in parentheses. Cross references to other
entries are given in talics.

Entries have been listed in Latin (rather than Arabic) alphabetical
order. Diacritics (d, {, z), long vowels (a, ¢ 7, o, &), the consonants
“and ’, the article a/, conjunctions, and prepositions have been dis-
regarded in the alphabetical sequence.

The occurrence of the terms in the texts is indicated by the num-
ber of the document and that of the line in its English translation,’
separated by a colon. A comma separates references to different lines
of a single document, and a semicolon references to different docu-
ments. Thus, 25:17, 30; 64:5 refers to lines 17 and 30 of document
no. 25, and line 5 of document no. 64. The occurrence of the entries
in the introductions and footnotes accompanying the documents is
indicated by reference to the introduction and the number of the
footnote within each of the documents (rather than the page number).
Thus, 20: intro., fn. 8 refers to the intro. and fn. 8 of document no.
20. Document number in bold style indicates that the entire docu-
ment deals with one main term. The occurrence of the terms in the
Introduction to this volume is indicated by the page number (in
Roman) preceded by p. (to be distinguished from the entries in the
documents).

Phrases cited in context in the glossary have been entered under
their key words; see, for instance, ‘apb and bayt.

* For obvious reasons the number of the line in the English translations is not
always identical with that in the original Arabic documents.
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‘abd (pl. ‘abid) slave (Brunschvig, ‘Abd) 52:13; 62:fn. 1

‘@da custom, tribal customary law p. 8; 6:15; 16:9; 22:8; 26:7; 32:7; 59:6; also ‘wf;
Index, custom

‘adam permanent mutilation caused by bodily injury in connexion with payment of
blood money 57:7, fn. 10

‘adl husband’s justice, impartiality towards his co-wives 7:10, 12, fn. 8, 10; also
Index, polygamy

‘adl (pl. ‘udul) witness of good character and integrity; notary, professional witness;
juristic adjunct assigned to a ¢adz (Ibn ‘Asim, al-Asimiyya, 16, line 101; Tyan,
Organisation, 239—41; idem, ‘Adl, 209—10; Wakin, 7; Peters, Shahid, 207; Powers,
Law, Society and Culture, Subject Index: Notary, Witnesses; cf. Stewart, Texts 2,
Glossary) 6:19, fn. 17; 30:12; 41:fn. 3; 45:6, 15; 57:13; also shuhad ‘udal

‘adl rida “satisfactory witness” in the sense that he has successfully undergone the
test of credibility (Ibn ‘Asim, al-Asimiypa, 18, line 111; Santillana, vol. 2, 600);
also tazkiya

‘ahir ghayr madbata adulterous and depraved woman 12:4

@ila, ‘apla, ‘ela “family,” lineage usually consisting, among the Awlad ‘Alf in the
Western Desert, of five generations; the most important political unit, constitutes
the vengeance group liable to payment of blood money (Mohsen, 26-27) 4:5;
5:3, 6; 7:5-6; 9:5-6; 11:6; 12:2-3; 13:4; 14:5; 15:5; 17:5; 18:5-6; 21:3; 24:6;
25:5; 30:4; 43:5; 50:4; 52:6; 53:6; 54:5; 55:2; 56:7; 57:13; 63:3-7, 9, 11; 68:5;
70:4; also ‘ayth

ajir khass employee 71:fn. 3

akh (or ukht) li-ab paternal half-brother (or sister), consanguine brother (or sister); the
brother is an agnatic heir who receives (when entitled to inherit) the residue of
the estate after the Qur’anic heirs have been assigned their prescribed portions;
and the sister (when entitled) may either inherit as a Qur’anic heir, or be con-
verted into residuary heir by a consanguine brother, or inherit as “accompany-
ing residuary” (Coulson, Succession, 68fT.)

akh (or ukht) li-umm maternal half-brother (or sister), uterine brother (or sister); both
brother and sister inherit always (when entitled) as Qur’anic heirs (Coulson,
Succession, 67)

ama a slave girl (Powers, Law, Society and Culture, Subject Index: Slaves, females) 61:6;
also ‘atig; Index: Slavery

‘amal judicial practice of medieval shari‘a courts (Berque, ‘@mal, 427-28) p. 8; 15:fn. 11

amana fiduciary relationship in trust (Ibn ‘Asim, al-Asimiypa, 190, line 1289; cf.
Stewart, Texts 2, Glossary, amin) 15:fn. 11; 29:fn. 6; 34:fn. 6; 66:7, n. 6; 69:Mm. 4

‘amar al-dam vengeance and blood-money group usually consisting of male agnates
(among the Bedouin of Cyrenaica and the Western Desert of Egypt; Stewart,
Tha’r, 442); also awly@ al-dam; ‘umara’ al-dam

‘amd deliberate homicide or bodily injury caused by any weapon or means liable
to kill or injure (Anderson, Homicide, 819; Peters, Criminal Law, § 0.1.3.1) 55:fn.
11; 56:fn. 5; 57:ntro.

amin trustee 66:M. 5

‘amm paternal uncle 44:fn. 15

‘anat hardship, often referring to sexual temptation (Layish, Divorce, Glossary) 14:9-10
(akhaf ‘ala nafst al-‘anat “1 am afraid of falling into sexual temptation”); 30:6 {“I
am a young woman and the devil 18 wily (wa’l-shaytan shatir)”}, 10-11, fn. 13;
also filna

‘agd marriage contract (the essential elements consisting of dower, formula of pro-
nouncing marriage, marriage-guardian, and witnesses; Ibn ‘Asim, al-Asimiyya, 52,
line 333ff) 1:21, 23, 24, fn. 28 (definition); 2:7; 5:7; 6:9

‘aqil sane
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‘aqila (pl. ‘awaqil) the offender’s or the victim’s male agnates collectively responsi-
ble for the vengeance (or retribution) and blood money of the respective groups
(under tribal and Maliki law) (Ibn ‘Asim, al-Asimiyya, 230, line 1582); shaykh or
elder, authorized representative of a corporate entity such as the blood-money
group and the tribe (in the Western Desert; Stewart, ‘Urf, 891) 57:fn. 12; 60:fn. 17

‘ar shame, opprobrium, dishonour (Pellat, 78; cf. Kressel, Ascendancy, 165); also ‘ayb

‘anfa a woman knowledgeable in matters relating to females 58:fn. 10

‘asaba agnates, relatives through males; agnatic heirs 45:intro., p. 163

‘at@’ customary “gift” bond, marriage (Layish, T@dida) p. 6; 1:5, fn. 6-9, 33; 32:f.
6; also hiba

‘athath household effects (Layish, Divorce, Glossary)

‘atiq (Gtg) freed manumitted slave (manumission) (Ibn ‘Asim, al-Asimiyya, 192f., lines
1309fT.; Powers, Law, Soctely and Culture, Subject Index: Slaves, manumission)
15:5-6; also ama; Index, slavery; Layish, Diworce, Glossary

awly@ (sg. walt) al-dam blood avengers 29:n. 3; ‘amar al-dam; umar@’ al-dam

‘awrat (sg. ‘awra) lit. “pudendum of female;” a metaphor for female’s chastity, mod-
esty (on ‘awra as a legal term, see Alshech, fn. 54) 59:13, fn. 9

‘apb shameful, disgrace (cf. Stewart, Texts 2, Glossary); ala ‘ayb aw ghayb, “in the
case of shame [for behaviour| or absence,” a customary phrase signifying the ter-
mination of delay of payment of deferred dower on dissolution of the marriage
cither on grounds of the wife’s adultery or the husband’s absence (Layish, Divorce,
49) 1:15. tn. 26; 6:15; also ‘ar

‘ayth lineage, the North African Berber equivalent for ‘@ia 67:7-8, 11, fn. 8

baligh, bulugh of age, majority

bar@’a innocence in a case of homicide (in tribal law) 69:fn. 4

baraka lit. “blessing,” saintly power (Powers, Law, Society and Culture, Subject Index)

barawa tribal detachment from any responsibility for the action of a particular per-
son 55:fn. 22; 63: fn. 15

barida (barida mubarrada) established right (Lane, 183iii); easy acquisition, i.e., with-
out haggling 28:11; 62:6

basma fingerprint 7:17

basmala the utterance of the invocation “In the name of God, the Merciful, the
Compassionate” (Layish, Diworce, 198) 1:fn. 2

batil invalid, null and void. The Malikt doctrine does not distinguish between fasid
and bapl; failure to observe either a fundamental condition (as/) or an attribute
(wasf) of an act entails no legal effect and binds no one (Linant de Bellefonds,
Fasid wa-Batil, 831; Ibn ‘Asim, al-Asimiyya, 56f. lines 371f. with respect to mar-
riage) p. 4; 41:8; 52:15; 71:n. 1; also fasid

al-battata divorce formula suggesting irrevocable repudiation (Layish, Divorce, Glossary);
also ftalaq ba’in

bay* (and its etymological derivatives: ba‘a, ba@’i‘) sale (Ibn ‘Asim, al-Asimiyya, 100fF.
lines 670ff; Powers, Law, Society and Culture, Subject Index, Sale; cf. Coulson,
Commercial Law, 19fT)) 28:10, 12, 14; 64:7, 12, 15; 65:1; 66:2, 5, 6; 68:5

baynana kubra major intermediate period of separation during which a triply divorced
woman is not allowed to re-marry her ex-husband (Layish, Divorce, Glossary)
35:11-12; also talaq ba’wn; talaq bil-thalath; Index: divorce, legal consequences

sughrd a short intermediate period of separation after a first or second minor
irrevocable repudiation; the husband may reinstate the wife, during or after the
waiting period, by means of a new marriage and dower (Layish, Diorce, Glossary)
26:11-12; 31:28; also talag ba’in; Index: divorce, legal consequences

bayt, wa-baytuha wa-ma lamma wa-ra’suha wa-ma damma “[a security against] possible
mishaps affecting her house or her person,” a popular phrase meaning: in case
of divorce or death of the woman’s husband 5:10; 6:16-17
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bayt al-mal the Treasury 45:intro., p. 163

bayt al-shand‘a lit. “the house of repulsiveness,” tribal procedure for proving impo-
tence (Layish, Duworce, 23)

bayt al-ta‘a lit. “house of obedience,” a legally enforceable judgment of obedience
(Layish, Divorce, 46)

bayyina (pl. bayyinat) a proof by means of witnesses (Ibn ‘Asim, al-Asimiyya, 4, line
25; Brunschvig, Bayyina; Santillana, Subject Index and Glossary) 13:7; 27:5-6;
28:6; 29:fn. 5; 31:n. 14; 34:11; 46:5; 47:10; 51:13; 60:6; 66:3

bikr virgin 1:23, fn. 29; 6:3; also jabr

bin@’ (and its etymological derivatives, such as bana) consummation of the marriage
(Layish, Duworce, Glossary) 1:8; 37:13; 39:5; 39:6-7; also dukhul

dabt detailed protocol of legal proceedings (Agmon, Family in Court, passim); deposi-
tion xi; 3:11

d@’irat al-shar® al-sharif Shart Chamber within the Civil District Court [of Kufra]
(Layish, Blood Money) 15:4; 18:4; 22:5

dakhl al-bayt violation of the sanctity of the home; illegal entry into the home {cf.
Stewart, Texts 1, 15ff; idem, Individual and Group, 9—-11; al-Qusus, 59-61; Abu
Hassan, 253-57 (spanat al-bayt)} p. 8; 60:22-23, fn. 7, 17

dar ‘adl lit. “the house of a virtuous person,” an institution originating in tribal law
for handling marital disputes adopted by the shari‘a court (Layish, Dar ‘adl; Fierro,
Dos Arbitros; idem, Women) p. 7; 9:3, 14, 17, fn. 12; 41l:ntro.; also ‘ad!

dar@’ih (sg. dartba) tribal customs (Layish, Diworce, 179) xvi; p. 1; also ‘ada; ‘urf

darak default in ownership; restitution of the object of a sale in case of defect;
indemnification for debt (Ibn ‘Asim, al-Asimiyya, 134, lines 897ff; Ibn al-‘Attar,
70; Schacht, Bay, 111211; idem, Introduction, 139; Lane, 874) 52:11; 64:12

darar Malik concept of prejudice; injury (Ibn ‘Asim, al-Asimiyya, 2144T. lines 1467fF;
cf. Goulson, History, 187-88, 207; Layish, Divorce, Glossary) 28:5 (mutadarrar); 29:fn.
5; 31:19, 25, fn. 8; 60:9

al-darb al-‘adim wounds that cause permanent mutilation in connexion of blood
money 57:fn. 10

al-darb al-salim wounds that heal in connexion of blood money 57:fn. 10

darth tomb of a Muslim saint 41:22

darra wife other than the first of a plural marriage 7:7, 8, 10

darara doctrine of necessity intended to dispense the individual from observing strict
rules of the shari‘a (Linant de Bellefonds, Darira; Schacht, Introduction, 84; Hallaq,
Authority, 212; idem, Legal Theories, 110) 69:fn. 4; also maslaha

dayn (pl. dupan) debt, claim (Delcambre, Dayn; Schacht, Introduction, 144—45) 4:fn. 9;
52:10, 11

dhawu “l-arham cognates, relatives through females; relatives entitled to inherit when
there are no ‘asaba or dhawi al-far@’id; under Maliki law they are replaced by
bayt al-mal (Coulson, Succession, 30-31, 91) 45:intro., p. 163

dhawi al-fara’id Qur’anic heirs 45:ntro.

dhimma financial obligation; liability (Layish, Divorce, Glossary) 2:5; 8:6; 10:16; 13:5,
10; 26:8; 33:8

diya blood-money for homicide and bodily harm (Ibn ‘Asim, al-Asimiyya, 2291, lines
1574Y; Anderson. Africa, 360; Peters, Criminal Law, § 0.1.3.3.2; cf. Layish & Warburg,
Glossary; Layish, Blood-Money) 55:5-6, 10, 16, intro.; 56:fn. 5; 57:fn. 11, 18

dukhi! consummation of the marriage (Layish, Divorce, Glossary) 1:7; 9:8; 11:8; 24:8;
34:6; 37:6, 7, 13; 39:8; also bina’

Jagih (pl. fugah@’) (in popular usage) reciter of the Qur’an; elementary school teacher
(Wehr, 723; Layish, Dworce, Glossary) 6:24, tn. 17; 9:14, 17, fn. 12; 49:1, 2, 4,
6, intro., fn. 2, 6; 51:11-12
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al-farida al-sharyya distributive shares in succession according to shar? rules of inher-
itance 43:24; 45:3, 8-9, 13, 17, 21; 50:6, 10; 51:3, 14; 53:9

Jarj pudendum of female, a metaphor for female chastity 60:fn. 15

Jasad lit. “corruption,” immorality; illicit intercourse (Layish, Divorce, Glossary) 12:fn.
3; 32:fn. 7

Jasid defective or irregular; a defect in an attribute (wasf) of an act; the Malikt doc-
trine does not distinguish between fasid and batil; in both cases the act is null
and void (Linant de Bellefonds, Fasid wa-Batil, 831; Tbn ‘Asim, al-Asimiyya, 56f.
lines 371ff. with respect to marriage) 71:9, fn. 1; also batil

Jaskh dissolution of marriage by legal proceedings (Layish, Divorce, 80, 100)

al-Fatiha |sara] opening chapter of the Qur’an (Layish, Dworce, Index)

Jatwa, futya legal opinion of mufit (Masud, Messick & Powers, Islamic Legal Interpretation,
Glossary; Powers, Law, Society and Culture, Subject Index, Istifia’; Layish, Divorce,
Glossary) x; p. 9; 50:11 (afla); 71-72; also jawab; gawl

Jigh the science of Islamic law

firaq (and derivatives: faraga, iftaraga) lit. “separation,” dissolution of marriage (Layish,
Divorce, Glossary) 8:12; 15:7, 11; 16:9; 19:3; 20:8; 21:7; 22:8; 26:8; 32:11, 13

Sirash matrimonial bed; wedlock 12:fn. 2 (al-walad ’l-firash) 40:12

fitam (and its derivative wfitam) weaning (Layish, Dworce, Glossary) 43:fn. 7

Jitna sexual temptation (Layish, Divorce, 92, 144); also ‘anat

Juqahd@ (sg. faqih) jurists, experts in Islamic law

gassas injury payment assessor (cf. Stewart, Texts 2, Glossary); also qassas

gharama fine, amends, penalty (cf. Stewart, Texts 2, Glossary); also kabara

gharar lit. “hazard,” uncertainty, risk and speculation in obligations undertaken by
the parties to a contract of sale that are subject to the prohibition of usury (for
definitions in Maliki law, see Saleh, 51-52) 64:fn. 6; 71:n. 6; also riba

ghasb unlawful appropriation of someone’s property or an encroachment on its use
(Ibn “‘Asim, al-Asimiyya, 218, lines 1498fF; cf. Johansen, 144; Powers, Law, Society
and Culture, 28) 41:1; 68:fn. 6

ghayb (and its etymological derivatives, such as gha’ib; ghayba; ghiyab) absence of hus-
band as ground for divorce (Layish, Dworce, Glossary) 1:15; 6:15; 28:intro.; also
(@}b

ghishsh deception 32:fn. 6

habs—see waqf

hadana custody of minor children, the mother having priority (Ibn ‘Asim, al-Asimiyya,
98ft., lines 953ff; cf. Layish, Diworce, Glossary; Index, custody) 43:3, 13, 15, 17,
20

hadd (pl. hudad) Qur’anic punishment prescribed for specific crimes (Anderson, Africa,
362; Powers, Law, Society and Culture, Subject Index) 41:fn. 10

hadith formal tradition deriving from the Prophet; an account of what the Prophet
said or did, or of his tacit approval of something said or done in his presence
(Robson, Hadith, 23f1.; Powers, Law, Sociely and Culture, Subject Index)

hagg (in customary law) judgment; award, due, amends; justice, legal process (Stewart,
Texts 2, Glossary)

ha’id menstruating 41:27

haja (pl. hawa’y) appears, on the basis of these documents, to constitute an undefined
standard unit specifying payments of dower and blood money in kind (livestock,
utensils, clothes, personal effects), or in cash (darahim) (cf. de Premare, III, 264—65;
Dozy, I, 333) 6:11, 14-15; 13:6, 9, 10; 46:2-3, fn. 5; 55:6, 7-9

hajy pilgrimage to holy places of Islam in Hijaz (cf. Stewart, Texts 2, 7.43)

hayj honorific title of pilgrim to Mecca

hakam arbitrator 9:fn. 3
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hakim judge, qadi 3:10

half (and its ctymological derivatives, such as falafa) swearing, oath (for different
kinds of oaths, see Ibn ‘Asim, al-Asimiyya, 34, lines 313fT.) 46:18; 60:7, 16; 70:8-9,
12, 17; also yamin

haly jewelry (Layish, Diworce, 30, 119)

haml pregnancy 40:7, 8, 10, 14, 15, 19, 20; 41:5, 9, 13, 21, 26, 32, 33

n@’im lit. “dormant embryo,” a claim of extended period of pregnancy as a
defence against a charge of illicit intercourse (Layish, Divorce, Glossary) 39:6-8,
fn. 3

haqq private claim or right; also fage

haram forbidden, unlawful; oath of abstention from wife as if one’s mother (Anderson,
Africa, 362-63; Layish, Dworce, Glossary) 15:9; also zihar

haram sacred ground around the well considered as tribal property and hence not
salable; forbidden to outsiders without permission 64:8; fn. 6-7

hayy tribe; quarter 40:14; intro.

hiba (and its derivatives, such as wahaba) donation, gift inter vivos (Ibn ‘Asim, al-
Asimiypa, 172 lines 1162ff., 176 lines 11914f; Linant de Bellefonds, Hiba); “gift”
marriage (Layish, Tadida); 1:fn. 28, 33; 46:fn. 5; 61:fn. 8; 67:7; also ‘wa

hyjih (pl. hyjal) pleading (in customary law; Stewart, Texts 2, Glossary); also huja

himaya protection (in customary law) 41:30, fn. 12; also jiwar; jira

hirz safe keeping of a private object by a watchman (precondition for theft entail-
ing amputation) 68:fn. 2

hugja (pl. hwyay) proof, evidence; plea; certificate (Layish, Divorce, Glossary; cf. Masud,
Messick & Powers, Islamic Legal Interpretation, Glossary) 27:10; 52:16; also hgjih

hukm court decision p. 8; 1:3; 7:3; 8:3

huqaq (sg. haqq) zawjyya conjugal rights (Layish, Diworce, Glossary); also hagq

hurma woman, wife (Stewart, Texts 2, Glossary); sanctity (Powers, Law, Society and
Culture, Subject Index)

wblagh transmitting a communication concerning the procedure of i‘dhar 30:13

tra’ remission of rights or debts 47:11; also mubara’a

9dda woman’s legally prescribed waiting period after termination of marriage dur-
ing which she may not remarry. Under Maliki law, in the case of divorce, it
usually lasts three periods of legal purity or until delivery if the woman is preg-
nant. In the case of widowhood, it lasts four lunar months and ten days or until
delivery (Anderson, Africa, 363; Layish, Divorce, Glossary) 30:20; 33:17; 37:13; 69:8
(widowhood); also tidad

{‘dhar a procedure enabling the defendant to produce, within a respite granted by
court, two witnesses of good reputation, to support his allegation, failing which,
he is convicted (Ibn ‘Asim, al-Asimiypa, 12f., line 80fF; Powers, Law, Society and
Culture, Subject Index) 30:13, fn. 11 (for description of the procedure) 51:12, 13

wdhn permission (for marriage) 5:6-7; 6:9

iftida’ redemption (Layish, Divorce, 45—46); also khul

thtilam a boy’s attainment of puberty 43:fn. 7

yab wa-qabul offer and acceptance concluded in one session (malis) required for the
validity of a shar7 contract of marriage or sale (Anderson, Africa, 364; Peters,
Marnage, § 0.1.2.1) 1:5, fn. 11, 28; 2:7; 5:12; 6:18; 28:12; 47:11; also ‘aqd.

yara contract of hire of services 72:fn. 3

ybar—see jabr

yma“ lit. “consensus,” one of the four sources of law in Islamic legal methodology,
representing the ultimate sanctioning authority which guarantee the infallibility
of those legal rulings and methodological principles that are universally agreed
upon by Sunni scholars (Hallaq, Legal Theories, 75-81)

ytihad lit. “exertion,” creative legal reasoning; the classical mechanism for deriving
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law from the textual sources of the Qur’an and fadith by means of analogy (gias)

and consensus (yma‘) (Hallaq, Legal Theories, 117-21; cf. Powers, Law, Society and

Culture, Subject Index) p. 9

Jt “l-madhhab deriving law by means of interpretation within any given school
of law

7la’ dissolution of marriage by husband’s oath to abstain from marital relations (Ibn
‘Asim, al-Asimiyya, 74, line 490fF; cf. Layish, Divorce, Glossary) p. 9

9Im information, knowledge; a ¢ad7’s personal knowledge; legal knowledge, formal
agreement (cf. D’Emilia, 24, 32; Stewart, Texts 2, Glossary; idem, Boundaries, 41)
5:2; 6:2

lzam coercion

imam a prayer leader (cf. Masud, Messick & Powers, Islamic Legal Interpretation, Glossary)
1:29; 6:2; 14:4; 40:22

igrar acknowledgment, admission, confession (Linant de Bellefonds, Ikrar)

igtiran marriage, wedding 24:12, 20; 25:8

9rd honour; good repute; chastity (Stewart, Honor; idem, Texts 2, Glossary; Kressel,
Descent, 91, 126, 182; idem, Ascendancy, 14 fn. 15; Ginat, 151ff) 12:fn. 2; 59:8,
fn. 8

irth—see wiratha

9shra conjugal relations; also mu‘ashara

wslah reconciliation; also sulh; musalaha

9sma matrimonial authority of husband over wife; the bond of marriage (Layish,
Divorce, Glossary) 2:4; 13:7; 33:17; 34:15

wstibra’ waiting period required from a woman in order to menstruate and become
purified before consummating her second marriage (Layish, Divorce, 160; cf.
Anderson, Africa, 363t.); oath regarding absence of pregnancy or paternity (Powers,
Law, Soctety and Culture, 28)

wstifia’ request for a legal opinion; also fatwa; jawab

wstimt@® use of matrimonial right by the husband

{‘tidad observing the waiting period 13:11; 20:14; 23:16; 24:20; 26:12; 30:23; 36:12;
also “idda

9wad compensation, indemnity

Jjabr coercive power of guardian to marry off his ward (Layish, Divorce, Glossary)
p- 6; 1:fn. 29; also wali mubir

jal@’ migration, departure from a place (out of fear of an act of vengeance or retal-
iation) 29:fn. 3; also nazala

Jarh bodily harm, injury 56:fn. 5

alyarh wa’l-ta'dil disparaging and declaring a transmitter of fadiths as untrustworthy
47:n.12

Jawab response to a request of a fatwa; legal opinion (Layish, Divorce, 184, 201;
Powers, Law, Society and Culture, 10, 21-22); the defendant’s response on the
plaintiff’s claim (Ibn ‘Asim, al-Asimiyya, 10 line 56, n. 34) p. 9; 71:5; 72:10; also
Jatwa; stfia’; qawl; magal

Jthad holy war

Jira protection 41:28; also juwar; himaya

Juwar protection (in customary law) 9:14, fn. 3; 40:8; 41:16, 26; also jira; himaya

Juz’tyya minor claims (court of) 18:n. 13

kabara amends for offences against honour (in the Western Desert; Stewart, ‘Urf,
890) 1:fn. 38; 41:n. 12; 59:fn. 8; 60:fn. 17; also gharama

kaf@’a principle requiring husband to be wife’s equal in descent (nasab), financial
standing (mal), etc.; lack of kaf@’a as impediment for marriage in Maliki doctrine
(Santillana, vol. 1, 206-8)
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kafala guarantee, suretyship (Ibn ‘Asim, al-Asimiypa, 42fT. lines 274(F cf. Stewart,
Texts 2, Glossary under Aff; Layish, Divorce, Glossary); also kafil

kaffara religious expiation in the case of non-fulfilment of an obligation under oath
(Schacht, Introduction, 159)

kafil guarantor 32:fn. 6; also kafala

kashf test (of virginity) 58:intro.

katib scribe, clerk of the shari‘a court xii; 6:1, 24; 52:17; 55:13; also Name Index
of Qadis, Na’ibs and Other Judicial Clerks

khadima maidservant

khal maternal uncle 5:fn. 3

khalas divorce (popular usage) (Layish, Diworce, 27; Stewart, Texts 2, Glossary under
xls) 18:6

khalwa privacy of husband and wife technically enabling them to have undisturbed
marital relations (Layish, Divorce, Glossary)

khas@’ir (sg. khasara) losses 22:fn. 9; 63:fn. 21

khata® accidental homicide or bodily injury where neither the target nor the result
were intended (Peters, Criminal Law, § 0.1.3.1; Anderson, Homicide, 821) 55:tn. 11;
56:fn. 5; 57:intro.

khatib (and its derivatives, such as khataba) suitor, someone asking for the hand of a
woman in marriage (Stewart, Texts 2, Glossary under x¢b) 1:4, 17, 22, fn. 6; 26:9

khazz proportional (though unspecified) share in the entire jointly-owned property
used for the purpose of its division among those entitled (in Maliki literature)
63:intro., p. 235

khiyar al-‘apb lit. “the option [on discovery| of a defect,” defect extant at time of
contract, making it rescindable (Ibn ‘Asim, al-Asimiyya, 132, lines 894(L; cf.
Schacht, Introduction, Glossary; Coulson, Commercial Law, 65tf) 28:fn. 11; 58:. 2

khul lit. “divestiture,” divorce by agreement by which wife redeems herself from
marriage for a consideration (Ibn ‘Asim, al-Asimiyya, 80 lines 531ff; Layish, Divorce,
Glossary; idem, Khul Powers, Law, Society and Culture, Subject Index: Divorce)
pp- 6-7; 7:9, intro.; 8:7-8, intro.; 15:7; 16:9; 20:13; 23:7-8, 12, 14; 26:8; 36:5

khulta (and its derivatives such as mukhalata) sexual relations 41:11, 13, 32

kinaya implicit (declaration) (Layish, Divorce, Glossary)

kir@> contract of leasing or hiring out of things (Ibn ‘Asim, al-Asimiyya, 150fF; Ibn
al-‘Attar, 58ff.; Delcambre, Aira’, 126-27) 65:fn. 3

kiswa clothing (Layish, Divorce, Glossary)

kitab, ‘ala kitab allahi wa-sunnat rasalihi “[a sharT marriage concluded] according to
the Book of Allah [the Qur’an] and his Messenger’s sunna” 5:12; 6:8; also nass

kulfa maintenance; also nafaga

l‘an dissolution of marriage through process of mutual imprecation in case of
unproven charges of adultery against wife (Ibn ‘Asim, al-Asimiyya, 76-77, lines
502ff; Layish, Divorce, Glossary) 41:ntro., fn. 20

lyam (pl. lyum, aljima) apparently, a concept employed in dividing land held by the
tribe into units equitably among the clans for purposes such as seasonal cultiva-
tion; units are required to be equal in value with respect to either size or qual-
ity. In this meaning, the term /yam is not given in the standard dictionaries
(literary or dialectal) 63; also sahm, khazz

mabtita major irrevocably divorced woman (after a third or triple repudiation) 12:6;
15:9 (after haram oath); also haram

ma’dhin authorized shart marriage solemnizer or notary (Layish, Divorce, Glossary)

mafqid missing (husband) 28:fn. 13

mahdar (pl. mahadir) minutes of court proceedings (cf. Wakin, 11-12; Agmon, Family
wm Court) xi



294 GLOSSARY OF ARABIC LEGAL TERMS AND PHRASES

mahr dower (in Maliki law) 1:fn. 25; 31:28; also sadag

al-mithl proper, fair dower 1:fn. 25; 2:fn. 4 (for definition)

—— mu’qjjal deferred dower, payment of which is delayed beyond the consumma-
tion of the marriage until a specified date or event in the course of the mar-
riage; the husband’s decease, but not divorce, terminates the delay l:n. 25

mu‘ajal prompt dower, payable at the conclusion of the marriage and in any

case, prior to its consummation 1:fn. 25

musamma specified dower agreed between the parties and stipulated in the
marriage contract 2:fn. 4

mahram degree of kinship forbidden for marriage

makhtaba a woman whose hand is requested in marriage 1:8, 9, 12, 15-17, 19, 22,
24

mangilat movables 4:6

magal contention; the plaintiff’s claims presented to the court in writing (Ibn ‘Asim,
al-Asimiyya, 10, line 60, n. 34) 1:10, fn. 21; 39:8; 71:fn. 5; also jawab

marad al-mawt death-sickness (in connexion with testamentary disposition) 54:fn. 10

ma‘ifa approval, endorsement; identification 2:12; 3:5; also ta%if

al-ma‘raf al-dhat (dhatan wa-isman) identified by person and name 1:4; 4:8; 9:7; 10:5-6;
11:6; 15:6; 16:8; 21:4; 25:6; 28:7 (identified by descent); 31:6; 34:5; 35:4; 39:5;
43:6; 44:5-6; 45:5; 51:5, 9, 11; 57:5, 11; 58:5-6 (identified by the ¢ad7); 59:5;
61:5; 64:2 (identified by person and descent by the ¢ad); 67:5; also ta%if

masarif al-mar’a expenses incurred by husband in consequence of marriage (Layish,
Divorce, 52-53)

mashhiir dominant legal opinion among the jurists of the same school (Hallaq, Legal
Theortes, 163; Coulson, History, 145); also ‘amal

maskan ‘adl lit. “fair (legal) conjugal dwelling” (Layish, Diworce, 197); also maskan shart

maskan shart lit. “legal [conjugal] dwelling” as part of maintenance due to the wife
from her husband 1:fn. 15; 41:fn. 6

maslaha preference of the public interest over the strict application of analogy (Schacht,
Introduction, 60—61; cf. Hallaq, Legal Theories, 89, 112—13; Layish, Diworce, Glossary;
Powers, Law, Society and Culture, Subject Index) p. 9; also darara

mas’al lit. “[the official] responsible,” in charge of the skari‘a court (in Kufra) (Layish,
Legal Documents, 15; Name Index of Qadis, Na’ibs and Other judicial Clerks) 16:6

ma‘sim inviolable (in blood vengeance) 55:fn. 23

ma'‘tig liberated slave; also ‘atig; ‘abd

ma’iina (and its derivatives such as mu’na) board, food (Layish, Divorce, Glossary)

mawant shartyya impediments to marriage: permanent, such as consanguinity (nasab),
affinity (musahara) and fosterage (rda‘); and temporary, such as unlawful con-
junction (jamS), and three repudiations (Peters, Marriage, § 0.1.2.2.3) 2:3; 5:4; 6:5

maysara, ‘ala ’l-maysara “[part of the dower will be paid] at the [husband’s] conve-
nience [some time in the course of the marriage|” 5:11; 6:16; also sadag mw’ajjal

mi‘ad popular phrase among the Bedouin for a time fixed for a tribal hearing etc.;
a gathering of all interested parties in which an agreement is announced (Stewart,
Unf, 889) 63:4, fn. 15

mari state land with rights of usufruct (fasarruf’) reserved to individuals 63:intro.; also
tasarruf

mu‘ashara (and its derivatives such as shra, ‘@shara) intimate association; conjugal
community 7:13; 8:5-6; 9:12-13; 11:13; 16:8-9; 17:6, 9; 20:7; 22:7; 26:6-7;
31:8-9, 14; 32:7; 33:5; 34:10-12; 41:14, 16, 31, 35

mu‘@yana inspection of the object of sale 28:11-12; fn. 11

mubara’a divorce by consent with mutual waiving of any financial obligations (Layish,
Divorce, Glossary)

mubashir court usher 1:27; 8:11-12

mufattish lit. “inspector,” presides over the Chamber (da’ira) of the SharT Division
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of the Civil District Court of Kufra 15:4, 10, 11 (administrative inspector) (Layish,
Blood-Money) 70:22-23

muflt jurisconsult, specialist in Islamic law; a mujlahid capable of issuing authorita-
tive legal opinions (Hallaq, Legal Theories, 117, 123-24; Masud, Messick & Powers,
Mufiis; Powers, Law, Soctety and Culture, Subject Index) x; p. 9; also mujtahid

mughtaza lit. “angry wife,” popular phrase among the Bedouin (Layish, Divorce, 34)
41:10, tn. 12 (mughtada); also za‘lana (for definition)

muhallil min al-talag a man who marries a triply-divorced woman by intermediate
marriage so as to render her lawfully permissible to her former husband (Layish,
Duvorce, 28); also tahlil

muhsan someone who has experienced sexual relations within wedlock (in connex-
ion with adultery), is liable to lapidation 12:fn. 3; 41:fn. 10

muhtastb inspector of the market p. 10; 12:fn. 3

al-mukallaf bi-a‘mal al-qadt “[the deputy| in charge of the ¢ad7’s affairs” 1:4; also al-
q@’im bi-a‘mal

mukhbirin specialists or experts for assessing the amount of maintenance (Layish,
Divorce, 166)

mukhtar lit. “elected,” quarter chief 6:3

mulk land in private ownership 63:ntro.

mundasakha replacement of the deceased heirs by their own heirs prior to appor-
tionment of the estate 45:17; fn. 16 (for definition)

mugaddam guardian; representative (cf. Eickelman, Glossary) 44:3, 10; senior rank in
tariga hierarchy (cf. O’Fahey, Glossary) 44:fn. 14; 54:6

murakana betrothal 1:5 (rakana), 21, tns. 7, 32, 37

musalaha (and its derivative such as istalaha) conciliation 7:3, 13, 15

musaqat contract of lease of plantation (see Ibn ‘Asim, al-Asimiyya, 162ff; Ibn al-
‘Attar, 83(l; Young, 658ii) 65:fn. 3

musha® joint ownership (or possession) 48:fn. 10; 52:fn. 7; 63:intro., pp. 234-35,
fn. 5; 64:fn. 6 (wells)

mut‘a temporary marriage; indemnity payable to wife in case of divorce before con-
summation (Layish, Divorce, Glossary)

nafaga (and its derivatives such as infaq, anfaqa) maintenance (Ibn ‘Asim, al-Asimiyya,
90, line 592ff; Layish, Divorce, Glossary) 1:6-7 (for a woman whose hand has
been asked in marriage and for her kin), 19, fn. 12; 8:3, 7, 8; 10:9; 16:10; 24:12
(a woman undertakes to provide maintenance for herself), 19; 31:13, 17, 29;
35:13; 43:18

‘ala awlad maintenance due to children (sons—until the age of majority; daugh-

ters—until consummation of their marriage) from parents (Ibn ‘Asim, al-Asimiyya,

90, line 593ff)) 18:13; 28:5; 42; 53:11; 70:20

‘ala ’l-walidayn maintenance due to parents (Ibn ‘Asim, al-Asimiyya, 90, line

593fT) 42:3ff,, fn. 6

al-7dda waiting-period maintenance 13:11-12; 33:9, 12, 18; 36:5; 38:3, 7, 9

(during pregnancy); also “dda

thmal (or mutajammud) arrears maintenance (Layish, Diworce, 50, 108) 13:10; 36:5;
38:9; 41:2, 35; 43:11-12

nafidh (and its derivative nafadh) operative, legally effective (Schacht, Introduction, 121;
Layish, Duvorce, 8, 133)

na@’th, na’th al-gadt deputy qadi, a residue from Ottoman rule when Hanaft ¢adis
were appointed from Istanbul and Maliki deputies locally xiii; 1:4, 24-26, 29,
fn. 4; 8:4, 8, 12; 40:4, 23; also Name Index of Qadis, Na’ibs and Other Judicial
Clerks

najiz completed, accomplished; executed (act) 28:12

nashiza; nushiz rebellious wife, and rebelliousness, respectively; a wife declared by
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court recalcitrant is deprived of her right to maintenance 10:3, 6, 8, fn. 5; 70:5;
also ta‘a

nass textual provision of Qur’an or hadith 29:6; 30:15

nazala taking refuge in a distant place out of fear of an act of vengeance 55:fn. 13;
also jala’

nazzar, naddar tribal assessor for bodily injuries 57:fn. 13

nikah marriage (Ibn ‘Asim, al-Asimiyya, 50, lines 3314E; cf. Schacht, Introduction, 1614F)
I:n. 25; 2:2

nisab the minimum value of a stolen object entailing fadd punishment (amputation)
68:Mm. 2

niyya intent (in connexion with the validity of legal acts) (Schacht, Introduction, 116fY.;
Layish, Divorce, Glossary) 35:fn. 5

niza“ wa-shigag dispute and discord, shar? grounds for dissolution (Layish, Duworce,
Glossary) 8:4

gabila tribe xi, 3:5; 4:5; 5:3, 6; 6:5, 8; 7:5-6; 8:5; 9:5, 6; 10:5; 11:6; 12:2, 3; 13:5;
14:5, 8, 11; 15:5; 18:5, 6; 24:5, 6; 25:5; 29:3; 30:3; 42:5; 44:5; 45:5, 11, 14; 47:3,
6; 48:6; 53:5, 6; 54:5; 55:2; 56:6-7; 57:5, 11; 58:5; 61:5, 8; 67:5; 69:6; 70:4

gabal (and its derivative gabila) acceptance (as a constitutive element of a contract;
for definition, see yab wa-qabul) 1:5, fn. 11

gad@’ fate 57:ntro.

gadar predestination 57:intro.

qadhf false accusation of illicit intercourse entailing punishment of eighty lashes
(Anderson, Africa, 371, 380; Peters, Criminal Law, § 0.1.2.4; cf. Layish & Warburg,
Glossary) 41:fn. 10; 59:fn. 10; also zina

gadt Muslim religious judge of shari‘a court; also Name Index of Qadis, Na’ths and
Other Judicial Clerks

al-ga’im bi-a‘mal “[deputy] in charge [of the gad’s] affairs” 8:4, 12; also al-mukallaf
bi-a‘mal

ganin statutory law, statute

qaraba blood relationship

gard loan of fungible commodities, that is, goods which may be estimated and
replaced according to weight, measure or number (Saleh, 35ff) 71:fn. 3

qasama Maliki procedure of fifty accusatory oaths taken by the victim’s avengers in
the case of intentional homicide to corroborate a strong suspicion (lawth) as to
the murderer’s identity (Anderson, Africa, 372; Peters, Criminal Law, § 0.1.1.3)
69:fn. 4

gasir legally minor 43:23; 44:3, 6

gassas tribal assessor for bodily injuries 57:fn. 8; also gassas

qatl homicide (Ibn ‘Asim, al-Asimiyya, 2261%., lines 1549fF; Anderson, Afiica, Glossary,
‘amd, cf. Layish & Warburg, Glossary) 29:3; 55:4, 5, 10, 11, fn. 5

qawl (pl. aqwal) testimony, statement; legal opinion; a request of a fatwa (istifia’) 41:7;
71:1 (ma gawlukum fi); also fatwa; jawab

qisas retaliation, retribution for homicide or bodily injury (Anderson, Africa, 372-73;
cf. Layish & Warburg, Glossary) 31:24; 55:fn. 11; 56:fn. 5

qivas analogical reasoning applicable to the Qur’an, hadith, and consensus for deriv-
ing new legal rules; one of the four sources of law in Islamic legal methodology
(Hallaq, Legal Theories, 104—7; Coulson, History, 59—60; Anderson, Africa, 373);
also yuhad

qur‘a division of land by lottery for purposes such as cultivation p. 8; 63:8, intro.,
fn. 9-10

qussa, qussat al-mar’a lit. “wife’s lock of hair,” popular expression describing cus-
tomary promissory note drawn up in khul’ agreement to guard against the unex-
pected (Layish, Diworce, Glossary) p. 6; 26:9, fn. 7, 9; also khul
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rabtba ward (Layish, Divorce, Glossary)

radd lit. “return,” the reversion of the residue to the Qur’anic heirs when their pre-
scribed portions do not exhaust the estate and when there are no male agnates.
Malikt law does not recognize this doctrine; in the absence of male agnates bayt
al-mal is the residuary heir (Coulson, Succession, 49—51) 45:intro., p. 163; 48:fn.
3; 49:fn. 3; 55:Mn. 18

radwa propitiation, gift to wife when reinstated after revocable repudiation, or when
a second wife is taken (Layish, Divorce, 103)

rahn security, pledge (Ibn ‘Asim, al-Asimiyya, 36f%., lines 230fF) 11:12, fn. 9

ram lapidation 41:n. 10

ratl variable measure of weight (ranging from one to five pounds) 33:8

riba usury, interest; unlawful gain or advantage (for definition, see Saleh, 13—14; cf.
Layish & Warburg, Glossary) 71:10, fn. 5

nida“ suckling; fosterage (Layish, Divorce, Glossary ) 33:18

ryal majidi ‘arab Arabic (late) Ottoman riyal (cf. Holt, 211, 257, 263) 27:5; 49:3—4;
72:4, 6

rushd normal prudent judgment required for disposing of property and engaging in
transactions (Ibn ‘Asim, al-Asimiyya, 194, line 1318; Coulson, Succession, 216-17,
245) 47:4; 64:4

sa (pl. stan) saa, a cubic measure of varying magnitude (from forty to fifty pounds;
Dozy, vol. 1, 853; Wehr, 530) 44:9

sadaq dower 1:5, 14, fn. 33; 2:3-6; 3:7, 10; 3:3; 4:12; 5:8; 6:10; 8:6; 9:8, 11; 10:15;
11:8, 14; 15:7; 16:9, 12; 18:12; 20:9, 10, 13; 22:8; 24:8, 9; 26:8, 12; 31:8, 21;
33:7, 12; 34:6, 7, 10, 12; 36:5; 37:7-8; 41:34; 46:3, 21; 50:8; 52:6; also mahr

— mud’aqjjal (pl. mw’qjalat), muw’ akhkhar al-sadaq deferred dower, payable after con-
summation, in the course of the marriage 1:15; 2:5; 5:11; 6:15; 13:6-8; 27:7;
31:29; 34:13; 60:20, 21; also mahr mu’ajjal

—— mu‘ajjal (pl mu zg]alat) muqaddam (pl. muqaddamat) prompt dower, payable imme-
diately upon marriage or prior to consummation 1:7, 15, 22; 5:10; 6:14 (al-‘gjl);
8:8; 34:13; 60:20; also mahr mu‘ajjal

— musamma (and its derivative samma) specified dower 1:4; 9:8 (sadag ma‘lam); 11:8
(malam); 24:8 (ma‘lam); 31:8 (mu‘ayyan); 34:6; 39:8; also mahr musamma

sadaga charitable gift, treated as a donation, except that it cannot be revoked (Ibn
‘Asim, al-Asimiyya, 176, line 1192; cf. Schacht, Introduction, 158) 54:12

sahth valid, legally effective in both its substance (as/) and tribute (wasf) (transaction;
contract of marriage) (cf. Schacht, Introduction, 121) 5:11; 6:18; also sihha

sahm proportional (though unspecified) share in the entire holding of the tribe to
which each clan is entitled in the land division 63:ntro., p. 235

s@’1gh justifiable 8:9

sanyya (pl. sawamn) garden (Fagnan, 82); a plot of land irrigated by water drawn
from a deep well (Lane, 1450i); a privately-owned well based on ground waters
(miyah jawfyya) (Mahjub, 206); irrigated plots of land (Albergoni, Droit coutumier,
113); water scoop (Wehr, 436) 28:5, 8-11; 46:2, 9, 20, intro.; 52:5, 6-8, 13; 65:3

sarth lit. “explicit,” declaration made in formal terms (Schacht, Introduction, 116)

sariga theft 68:fn. 4 (Maliki law)

sayyid a descendant of the Prophet Muhammad through the line of the eldest of
his grandsons, al-Hasan; refers to Muhammad Idris al-Mahdrt al-Sanast 1:2; fn. 3;
also sharif

shadhdh anomalous legal opinion (Layish, Dworce, 206, fn. 51); also ‘amal

shadif leather bucket for pulling out water from wells (al-Zuwayyi, Ajdabiya, 132);
counterpoised sweep for raising irrigation water for cultivation (Wehr, 460; cf.
Powers, Law, Society, and Culture, 118) 52:9 (shazaf)

shahaha testimony, evidence of witnesses
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al-lafif collective testimony of twelve men, who need not be of good charac-

ter; justified by the doctrine of necessity (dariira) (Ibn ‘Asim, al-Asimiyya, 226, line

1552; Berque, Amal, 428; Santillana, vol. 1, 603; Milliot, 737; Toledano, 18, 22;

Peters, Shatud, 2081; Abu Hamid) 69:fn. 4

nagl attestation of the conveyance of evidence (Layish, Shahadat nagl; idem,

Legal Documents, 21 fn. 2; cf. shahada ‘ala “l-hatt in Hallaq, Documentary Evidence; rasm

wtira’ in Powers, Law, Society, and Culture, Subject Index, Documents; idem, A

Court Case, 245 and fn. 97) x; 4:3; 14:3; 48:3, intro.; 53:3; 57:3; 61:3; 67:3

al-sama“ hearsay evidence, public knowledge (Powers, Law, Society and Culture,
Subject Index, Sama‘) 67:fn. 15

shagiq (or shagiga) full brother (or sister), germane brother (or sister); the brother is
an agnatic heir who receives (when entitled to inherit) the residue of the estate
after the Qur’anic heirs have taken their prescribed portions; and the sister (when
entitled) may either inherit as a Qur’anic heir, or be converted into residuary
heir by a germane brother, or inherit as “accompanying residuary” (Coulson,
Succession, 68fY.)

sharaf honour (Powers, Law, Society and Culture, Subject Index)

sharif (pl. ashraf) title of the descendants of the Prophet Muhammad 1:1, fn. 3; also
sayyid

sharik partner to association in property (Ibn ‘Asim, al-Asimiyya, 168, line 1144; cf.
Schacht, Introduction, 138-39) 28:11; also shirka

shaykh al-qabila the shaykh of the tribe 14:11; 21:14; also gabila

shibh ‘amd lit. “quasi-deliberate” homicide or bodily injury caused unintentionally,
i.e., by a weapon or means liable to kill; Maliki law absorbs this category within
‘amd (Anderson, Homicide, 819-20; Peters, Criminal Law, § 0.1.3.1) 55:fn. 11; 56:M.
5; also ‘amd

shigag discord, dispute; also niza“ wa-shigaq

shirka (and its derivatives sharika, shiraka) partnership; association in property ( fi mal)
(Ibn “Asim, al-Asimiyya, 168, lines 1140) 28:5; 72:intro.; also shartk

shubhat mulk lit. “doubt as to ownership” of the stolen object that averts amputation
(Peters, Criminal Law, § 0.1.2.1); Anderson, Africa, 375) 68:fn. 2

shuf“a pre-emption (Ibn ‘Asim, al-Asimiyya, 136-40, lines 908fT); tribal pre-emption,
granting preference to the member of the tribe over the stranger in the matter
of land purchase 63:fn. 21; 65:fn. 8-9

shuhud (sg. shahid)

al-‘agd witnesses to the marriage contract 2:10; 5:17; 6:23

al-hal lit. “witnesses for the state of affairs,” witnesses to the proceedings; pro-

fessional witnesses, notaries (Peters, Shahud, 208; Agmon, Recording Procedures);

firsthand witnesses (Stewart, Texts 2, 61.62) x, xii; 1:27; 2:13; 4:16; 7:18; 8:10;

9:20; 10:11; 11:24; 13:14; 14:18; 17:11; 21:18; 23:21; 24:24; 25:14; 31:32; 33:20;

34:19; 36:14; 37:16; 38:11; 39:10; 40:22; 41:38; 42:14; 43:28; 44:15; 45:23; 48:16;

50:14; 51:17; 52:17; 53:20; 56:12; 57:16; 58:15; 59:20; 61:13; 65:16; 67:15; 69:11

‘ala al-talag witnesses to the divorce proceedings 16:14

‘udil witnesses of good character, integrity xii; p. 7; 5:13; 6:19; also ‘adl

al-wastyya witnesses to the will 54:21

shurb al-khamr wine-drinking fordidden in the Qur’an (5:90), a crime which entails
a hadd punishment (based on a hadith) of 80 lashes (Peters, Criminal Law, § 0.1.2.5;
cf. Layish & Warburg, Glossary) 11:15, 17

sthha validity 47:4; 64:4; also sahih

sinyar gabutan Signore Capitano, presumably an Italian military administrator in
charge of the colony’s lands 65:3-6

stdr honorific title before the name of Muslim saints

syl records of shari‘a court p. 5
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sull settlement (of dispute); reconciliation (Ibn ‘Asim, al-Asimiyya, 48, line 309;
Powers, Law, Society and Culture, Subject Index; cf. Layish, Divorce, Glossary) p. 8;
7:3, 13, 15; 9:10; 11:3; 17:3; 25:3, 10; 47:11; 53:3; 56:3; 57:tn. 11; 59:1, 7, 17
(majlis sulht); also musalaha; islah

‘ash@’ut tribal settlement

sunna exemplary behaviour of the Prophet Muhammad in the fadith as legal source
for deriving law (Coulson, History, 56-359; Schacht, Introduction, 59—60) 5:12, intro.
(sunnat rasaliht); 6:18, intro.

ta‘a wife’s obedience to husband (Shalabi, 328fT.; Peters, Marriage, § 0.1.3.3) 7:13;
10:8; also nashiza; nushiiz

ta‘addin illicit act against somecone’s property or right (cf. Powers, Law, Society and
Culture, Subject Index) 44:13

tabaga a class of male agnates sharing the same parent (hence parentela), and their
issue. The classes in Islamic rules of inheritance, according to order of priority,
are: 1. the praepositus’ son and his issue; 2. his father and brothers; 3. his pater-
nal grandfather and uncles. Any member of a higher class totally excludes any
member of a lower class (Coulson, Succession, 33) 55:fn. 19

tabaruk blessing 2:8 (reading of al-Fatiha), fn. 10

lafwid delegation of authority 47:9 (to secure rights in inheritance)

al-talag lit. “delegated repudiation,” delegation to wife of power to divorce
herself (Layish, Divorce, Glossary; Powers, Law, Sociely and Culture, Subject Index,
tamlik) 17:8 (yakan talaquha bi-yadiha)

tagallit collective oath in Berber Morocco 69:fn. 4

lahlil intermediate marriage designed to render triply-divorced wife lawfully per-
missible to her former husband (Layish, Dworce, Glossary; Powers, Law, Society and
Culture, Subject Index, divorce); also muhallil min al-talaq

tayih invalidating a testimony 47:11, fn. 13

takhayyur eclectic expedient in statutory legislation designed to select a doctrine from
the dominant school or other schools or from any jurist provided this doctrine
conforms with the objective of the legislator; also talfig

talag (and its derivatives such as tallaga, tatliq) unilateral repudiation (Layish, Dworce,
Glossary) 8:6-8; 10:7; 5:12; 13:2, 6-10; 14:6-7, 11, 13; 15:3; 16:4, 10-11; 17:8;
18:3, 9, 14-15; 19:8; 20:3, 12-13; 22:3, 10; 23:8-15; 24:3, 12, 14, 18; 25:7, 10;
26:3, 11; 29:7, 8; 30:7, 19, 20, 22; 31:3, 19-28; 32:3, 14; 34:7, 9; 35:5-6, 13-14;
36:5, 8-11; 37:10—15; 38:3-9; 39:3, 6-7; 70:3, 11, 15, 18

ba’in irrevocable divorce, becomes operative immediately with all attendant

legal effects (Layish, Divorce, Glossary) 24:18; 26:11-12; 31:28; 35:11-12; 39:7
(talga . . . qabla al-bin@ malakat biha amra nafsiha)

al-bid‘a disappoved forms of divorce, such as triple repudiation in one word

or single irrevocable repudiation (Layish, Divorce, Glossary)

7¢jT revocable repudiation, enables the husband, during the waiting period,

to reinstate his wife without the conclusion of a new marriage contract; the

divorce becomes irrevocable only after the expiry of the waiting period (Layish,

Divorce, 97; Powers, Law, Society and Culture, Subject Index, divorce) 30:20; 33:11,

12, 15; also dda

be’l-thalath triple repudiation in one word, entails intermediate marriage before
the divorced wife is legally permissible to her former husband 12:6; 15:8; 29:8;
35:4-5; 36:8-9 (four repudiations), 10 (five repudiations); also baynana kubra

talfiq lit. “patching,” sophisticated version of takhayyur: legal doctrines culled from
different schools or scholars contradicting each other brought together in a set
of statutory provisions dealing with one specific topic (Hallaq, Legal Theores, 210;
cf. Layish & Warburg, Glossary); also takhayyur
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ta'liq al-talaq suspended repudiation (Layish, Dworce, 31-35) 17:8, fn. 7

talga wahida one repudiation, enabling the husband to reinstate his revocably divorced
wife within the waiting period without the conclusion of a new marriage con-
tract, or reinstate his irrevocably divorced wife by a new marriage contract both
during or after the expiry of the waiting period 13:10; 16:10; 18:14—15; 19:6;
21:8-9; 22:10; 30:20; 32:12; 33:11; 36:8; 37:10; 39:6; 70:18-19; also talag ba’wn;
talag rqjt; baynana sughra

laglid lit. “imitation,” adherence to authoritative opinions of mujtahids (Hallaq, Legal
Theories, 121-23) p. 9

tagsim apportionment of the estate between legal heirs 45:21; 48:7 (gisma), 12; 52:5;
63:10 (gasama)

tarbiya the husband’s right to disciplining his disobedient wife 60:8

taf identification procedure by witnesses in court (cf. Layish, Shahadat naql) x—xii;
l:tn. 5; 20:5; 21:14; 22:6; 36:4

lartka estate 45:9, 17; 50:9; 51:14; 67:8; also wiratha

tariga SUfT order 54:fn. 8

tasarruf usufruct 63:intro.

la‘sth a principle according to which agnatic female relatives inheriting as Qur’anic
heirs are always converted into ‘asaba, or residuaries by a male relative of the
same class, degree and strength of blood-tie. Thus a son converts a daughter,
and a full brother converts a full sister (Coulson. Succession, 4142, 52-53) 45:fn.
18; 49:n. 5; 51:n. 14; 55:fn. 18

taslim delivery; transfer of ownership by transfer of possession

tatlig al-hakim judicial divorce (in Maliki school) where g¢adi exercises husband’s
power to divorce (Layish, Divorce, Glossary)

tawabi (sg. tabia) appurtenances to dower due to a wife 9:13; 24:10

lawba (and its derivatives, such as (@ba) repentance to God (cf. Layish & Warburg,
Glossary) 11:16

ta‘wid compensation 57:fn. 11

tawkil investment with power of attorney 1:23; also wakala

tazkiya credibility test of witness, by secret and public inquiry, initiated by the gadz,
before the former is allowed to testify (Ibn ‘Asim, al-Asimiyya, 18, line 111; Peters,
Shalud, 207; Fierro, andaga, n. 4 and the reference there to Santillana) x, xii;
I:fn. 23; 14:14; 45:13; 51:11, 13; 57:12; 61:m. 11

tha’r vengeance under tribal law on the part of the victim’s male agnates 29:fn. 3;
55:fn. 11; 56:fn. 5; 57:ntro.; 69:n. 4

thayyeb non-virgin p. 6; 1:4, 23, fn. 29; 2:3, fn. 9; also jabr

fuluc disaffiliation (under tribal law; Stewart, Texts 2, Glossary; idem, Texts I, Index,
blood-money groups) 55:9-10

‘udil—see ‘adl

‘ulama’ (sg. ‘alim) religious scholars of Islam; also fugaha’

‘umar@ al-dam members of the solidrity group for the purpose of vengeance and
blood money 55:fn. 19; 63:fn. 15; 69:fn. 4; also ‘amar al-dam; awly@ al-dam

‘umda shaykh elected by village notables (Layish, Diworce, 75)

umm walad a female slave who has borne a child to her master, the child being
acknowledged by the master, becomes free on the latter’s death (Schacht, Introduction,
129; Powers, Law, Society and Culture, Subject Index) 62:fn. 2

@qiyya ounce, a measure of weight of varying magnitude (Eg. = 37.44 g; Wehr, 34)
5:9; 6:13

‘urf tribal custom, customary law (Stewart, ‘Usf; idem, Texts 2, Glossary; Libson, ‘Usf)
p- 8; 1:n. 38; 55:5, 6 (ma‘rafa), intro.; also ‘ada

usil aligh Islamic legal methodology or legal theory p. 2
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wadi‘a deposit (Ibn ‘Asim, al-Asimiyya, 188fF) 66:7, fn. 6

wakala, wikala procuration, agency, proxy, conferring a power of attorney on another
(Ibn “‘Asim, al-Asimiyya, 42—49)

—— khusasiypa power of attorney for specific purpose 47:7

wakil proxy (cf. Layish, Divorce, Glossary; Powers, Law, Society and Culture, Subject
Index) 2:7, 9; 4:13 (wa-allahu ‘ald ma naqul wakil, “let Allah be pledge [lit. agent]
to our words”); 5:12-13, 15; 6:1 (muwakkal) 19, 21; 7:intro.; 14:14

musakhkhar an ad hoc proxy appointed by court where the court had summoned
the defendant and the latter failed to appear (cf. Mgelle, art. 1791; Rogan, 47) 51:12

wali marriage guardian (Powers, Law, Society and Culture, Subject Index) p. 6; 1:fn.
29; also jabr; holy man, saint (in popular Islam)

— mubir guardian authorized to marry off ward compulsorily 1:fn. 37; 2:n. 9;
also jabr

walimat al-fark wedding festivities (cf. Layish, Divorce, 52)

wagqf religious endowment (Ibn ‘Asim, al-Asimiypa, 172, 1162fF) 54:15, 18-19 (tes-
tamentary disposition), intro.; fn. 8, 9—10 (testamentary disposition), 14

wast mukhtar appointed executor, testamentary guardian 1:fn. 29; 23:fn. 3; 43:fn. 11

wastyya (and its derivative awsa) will, bequest, testamentary disposition 45:fn. 14;
54:6-7, 16, 18

wasm tribal brand 3:7, fn. 7

watan tribal territory 63:intro., p. 234

wilaya guardianship (Powers, Law, Society and Culture, 209, 219) 23:6; 34:15; 43:fn.
11 (Malikt law)

‘ala al-mal guardianship over property 43:fn. 11

wiratha inheritance (Powers, Law, Sociely and Culture, Subject Index, inheritance) 40:5;
43:19; 45; 46:4, 7; 47:8 (irth); 50:10 (mirath); 51:5-6, 9, 13; also tarka

yamin oath (Peters, Shahid, 207; cf. Stewart, Texts 2, 61 passim) 20:11; 60:5, 7, 13-19;
66:5, 8; 70:12; also half
al-istizhar lit. “oath of disclosure,” part of procedure granting dissolution in
husband’s absence (Layish, Dworce, Glossary); also yamin al-qadt [al-gada’] 29:n. 5
al-gadt [al-qada’] lit. “the oath of judgment,” is taken by the wife initiating
divorce, to the effect that her absent husband did not leave her maintenance or
divorce her and that she is not rebellious. Only then will the court grant disso-
lution ex parte (Ibn ‘Asim, al-Asimiyya, 34, lines 215fF; Anderson, Africa, 379;
Layish, Divorce, 138-39) 29:fn. 5 (definition); 30:9, fn. 9; also yamin al-istizhar
zand forced oath; cf. bi-zandihi, “par force, de vive force” (Beaussier, 442) 60:6

zakat alms tax

zaflana lit. “an angry wife” (under customary law); designation for a wife who leaves
her husband by way of protesting against ill-treatment, and returns to her agnates
until the dispute is settled (Layish, Divorce, 189); also mughtaza

zalim transgressor against someone’s right; someome who commits injustice (zulm)
(cf. Stewart, Texts 2, 45.40; idem, Texts 1, 45 § 4; Layish, Divorce, Glossary)
96:10-11, fn. 10, 11

zawdj (and derivatives thereof) explicit expression of marriage 1:fn. 28; 2:3 (taza-
wwaja); 7:8 (tazawwaa); also sarih

zawya a small domed mosque erected over a tomb of a Muslim saint, with teach-
ing facilities, and a hospice attached to it, usually belonging to a Suff order
(Wehr, 387) 54:3, 6, 9, 15, 19; 64:6

zifaf the nuptial procession (Layish, Diorce, 132)

zthar an archaic form of divorce where the husband swears that his wife is forbid-
den to him, comparing her to a kinswoman of a prohibited degree for marriage
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(Ibn “Asim, al-Asimiyya, 74, line 495ff; cf. Layish, Divorce, Glossary) p. 6; 15:9
(wa-haram ‘alayya kayfa wmm?), intro., fn. 11; also fkaram

zing illicit sexual intercourse entailing Qur’anic punishments (Anderson, Afica, 380;
Powers, Law, Society and Culture, Subject Index; cf. Layish & Warburg, Glossary);
also qadhf

zuhad (and its derivative zahida) abstinence between spouses 5:10, fn. 7; 22:9; 35:fn.
8; 70:9, 14-17



NAME INDEX OF QADIS, NA’IBS AND OTHER
JUDICIAL CLERKS

Qadis and Na’ibs

‘Abd al-Fattah, Muhammad ‘Abid
[‘Ayid], Qadi of Ajdabiya 2:14

Abi Hulayga, Shaykh Muhammad
Faraj, Qadr of Ajdabiya 17:4, 14;
36:3, 17; 38:4, 13; 39:4, 13; 51:4,
19-20

AbT Jaziya, Muhammad al-Mabrik,
Deputy Qadi of Ajdabiya 1:4,
30-31; 8:4, 13; 13:3, 17; 17:4, 14;
38:4, 13; 39:4, 13; 40:4, 24-25;
51:4, 18-20; 57:4, 21

al-Ahlaff, Husayn b. Muhammad,
Qadt of Ajdabiya 3:4, 14; 10:4, 13;
14:4, 20; 25:4, 16; 31:4, 34; 35:3,
18; 42:4, 16; 44:4, 17; 45:4, 25;
48:4, 18; 50:3, 16; 56:4, 14; 61:4,
15; 67:4, 17; 69:3, 13

al-Bakrt, Muhammad Salil,
Administrative Inspector (mufattish);
Qadt of Kufra 12:1; 15:4, 12; 18:4,
18; 19:2; 29:1; 47:1; 52:21-22; 55:1;
60:2; 63:17; 64:1; 70:24

al-Hami, Shaykh Muhammad b. ‘Abd
al-Salam, Qadt of Kufra 70:5; also
Court Notaries: ‘Abd al-Salam,
Muhammad

al-Hammali, Muhammad al-T4lib,
Deputy Qadrt of Ajdabiya 11:25;
24:25; 34:19-20; 53:4, 23; 58:4, 16;
also Court Notaries

al-Khadri, Ahmad, Deputy Qadt of
Kufra 27:12; 49:6; 62:9; 65:15;
66:12; 68:11; 72:16

al-Khattabt, Muhammad al-Santist
al-Ghazzalt, Qadt of Ajdabiya 4:4,
19; 7:4, 19; 9:4, 21; 11:4, 26; 24:4,
25; 34:4, 19-20; 37:4, 17; 43:4, 31;
54:4, 24

al-Qadi, Rafi° ‘Abd al-Rahman, Qadrt
of Ajdabiya 6:27; 21:2-3; 23:2-3,
25; 41:41; 59:2, 22

al-Tuwati, Hamida, “the official
responsible” (mas’iil) presiding the
Shari‘a Court of Kufra 16:6; 20:4;
26:4; 32:4; also Court Clerks

al-Zintani, Ahmad Muhammad, Qadi
of Ajdabiya 5:1, 20; 6:2, 25

Court Clerks (katib al-mahkama)

al-Darist, Muhammad b. Hajj Ahmad
(Ajdabiya) 5:19; 6:1, 9, 25

al-Fadili, al-Manstur (Kufra)
20:4, 18; 26:4, 15; 32:4, 17

al-Tuwatt, Hamida (Kufra) 30:24;
also Qadis and Na@’ibs

16:6, 16;

Court Usher (mubashir
al-mahkama)

‘Abd al-Salam, Muhammad (Ajdabiya)
1:30-31; 8:12; 13:16; 17:13;
34:19-20; 38:12; 39:12-13;
51:18-20; 57:20; also Court
Notaries; Qadis and Na’ibs:
al-Hami, Muhammad ‘Abd al-Salam

‘Abd al-Salam, ‘Umar (Ajdabiya)
40:23-24

al-Maghri, ‘Imran Mansar

57:20

8:11-12;

Court Administrator (mudir
al-mahkamea)

Hsén, Mustafa 60:26-28
Taysig [Taysir ?], Abt Sig [?]
(Ajdabiya) 5:18

SharT Solomnizer (ma’dhiin)

Bu ‘Aziza, Ahmad ‘Abdallah (Oasis of
Tazarbu) 22:4-5

Court Notaries (shuhiid al-hal)

‘Abdallah, Mhammad Sa‘d 24:25

‘Abd al-Rasal, ‘Umar 58:16

‘Abd al-Salam, Mahmud 23:22

‘Abd al-Salam, Mhammad 3:13; 7:19;
9:21; 10:12; 11:25; 24:25; 31:33;
35:17; 36:15; 37:17; 42:15; 43:29;
44:16; 45:24; 48:17; 50:15; 53:21;
54:24; 58:16; 59:20; 61:14; 67:16;
69:12; also Qadis and Na’ihs:
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al-Hami Muhammad ‘Abd al-Salam;
Court Usher

Abt Hadma, Mhammad Bey (witness
to the marriage contract) 6:24

AbT Jaziya, Muhammad al-Mabrak
36:15; also Qadis and Na’ibs

Adam, ‘Umar 43:29

al-‘Affan [?], Mustafa 37:17

Ahmad, Fathallah (witness to the will)
54:22

Ahmad, Yusuf 23:22; 33:21

‘Alf, Mhammad (witness to the will)
54:22

al-Ashhab, Mhammad ‘Ali (witness to
the marriage contract) 2:11

al-Bghid, Mhammad 58:16

Bu Gandil, Mhammad 52:19

Bu Gharib, ‘Umar 52:18

Bt Hamad, Imjehid 65:17

Ba Janab, Shaykh al-Ghazal

Ba Mjehid, Sleman 52:18

Bu Sagi‘, Mhammad 26:13

Dawla, ‘Abd al-Halim 43:29

al-Fakhrt, Shaykh Tsa  40:23-24

Fannash, Hamad 11:25

al-Hammali, Mhammad al-Talib
7:19; 9:21; 10:12; 31:33; 37:17;
42:15; 44:16; 45:24; 48:17; 56:14;
67:16; also Qadis and Na’ibs

Hamiuda, ‘Abd al-Rahman 43:29

Hbyl, Shaykh Faraj (witness to the
marriage contract) 5:18

Imshad, Mhammad Ytnus 4:17

Isa, ‘Abd al-Hamid (witness to the
will)  54:22

TIsa, ‘Imran  3:13; 10:12; 14:19; 25:15;
31:33; 35:17; 42:15; 44:16; 45:24;
48:17; 50:15; 53:21; 56:14; 61:14;
67:16; 69:12

Jabir, Hajj “Alr

65:17

26:13

Jaballah, Ahmad (witness to the will)
54:22

al-Khadri, Hajj Basha (witness to the
divorce) 16:14

al-Khaldr, Salim Salih  22:12

al-Kidwa, Salih b. Mhammad 52:18

al-Maghribi, Salim Yasuf |[Yanus?]
56:13

al-Majbari, Imam al Sharqiyya
‘Abdallah Masa 1:29

Mansur, ‘Abd Rabbihi ‘Al

Mhammad, ‘Uthman 25:15

Muftah, al-Laft  3:13

Maisa, Imam ‘Abdallah (witness to the
marriage contract) 7:19; 34:19-20;
37:17; 40:22; 43:29; 54:22

Masa, Shaykh Mhammad (witness to
the marriage contract) 5:18

al-Ojali, Mhammad al-Farah
[al-Faraj?] 56:13

al-Ojali, Shaglaf 65:17

Rwes, Hamad ‘Ali  4:17

Salih, al-Mahdi  25:15

Salim, ‘Abd al-Basit 23:22

al-Shaf't, Mhammad 22:12

al-Shalabi, Shaykh Sa‘Td 4:17

al-TTtli, faqth al-Santst  6:24

al-Turki, Mukhtar b. Hajj Mhammad
59:20

al-Twati, Mhammad ‘Abdallah (witness
to the divorce) 16:14

al-Wurfalli, Zyada Salih 22:12

Yasuf, Salih (witness to the marriage
contract) 5:18

al-Zwayyi, Bu Bakr ‘Abd al-Karim
9:21

al-Zwayyi, Faraj b. Mhammad 33:21

al-Zwayyl, ‘Umar (witness to the
marriage contract) 2:11

25:15



GENERAL INDEX

Note

As noted earlier in the Preface, no attempt has been made to draw
comprehensive conclusions from this study; a separate study based
on an examination of the entire corpus of the documents available
will hopefully follow in due course. However, in order to enable the
reader to draw some tentative general conclusions, an analytical inte-
grative index, according to the relevant subject matter, is appended.

In order to facilitate the location of the entries in the documents,
their occurrence is indicated by the number of the document and
the line in the English translation,' separated by a colon. A comma
separates references to different lines, and a semicolon separates ref-
erences to different documents. Thus, 25:17, 30; 64:5 refers to lines
17 and 30 of document no. 25, and line 5 of document no. 64. The
occurrence of the entries in the introductions and footnotes accom-
panying the documents is indicated by reference to the intro. and
the number of the fn. within each of the documents. Thus, 20:intro.,
fn. 8 refers to the introduction and fn. 8 of document no. 20.
Document number in bold style indicates that the entire document
deals with one main topic. The occurrence of the entries in the
Introduction to this volume is indicated by the page number (in
Roman) preceded by p. (to be distinguished from the entries in the
documents).

To facilitate orientation, main entries and sub-entries are indicated
in caps and bold type, respectively.

Unless otherwise indicated, all references to Arabic and technical
terms appear in the Glossary.

The reader is advised to consult the index of Layish, Dworce, which
is an integral part of this study.

' For obvious reasons the number of the line in the English translations is not
always identical with that in the original Arabic documents.
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al-Abyar 7:6

Agostini, E. de  xv

al-‘Ajelat (town) 14:13

al-Agsa Mosque p. 4, fn. 19

al-A‘sam, Shaykh Mausa (in the Negev)
5:n. 6

AWLAD ‘ALI xvi; also Western
Desert

— blood money for broken teeth
56:fn. 7

— deception in marriage 32:fn. 6
— dower l:fn. 25, 33
engagement, breach of 1:fm. 38

— inheritance, shar7? rules of 45:ntro.

— oath, accusatory and compurgative
69:fn. 4

— payment of debt 4:fn. 3

— police officer’s intervention in
settlements of disputes 70:fn. 5

— polygamy 7:fn. 10

— shar‘a and custom viii, fn. 9

— tribal ¢ad? resorts to tribal legal
opinion 71:n. 2

— wells, prohibition to sell water of
64:fn. 6

Baldinetti, Anna xxii
Banu Hilal xvi, fn. 40
Bana Sulaym  xvi, fn. 40
BEDOUIN
— abolition of tribal courts (in Jordan
and the Negev) p. 4, fn. 20;
70:fn. 5
— agnatic cohesion 40:fn. 3
(affiliation); 53:16, fn. 7 (maintenance
out of the estate); also ‘@gila
— central government pp. 2-6
— cognates, status of 5:3, 5, fn. 3
— detachment from reponsibility—see
barawa
— identification through relationship to
husband  66:fn. 1
— mother, her lineage and tribe
5:n. 3
— Islamic identity viii, pp. 2—4; 1:9,
10; 55:ntro.
— police officer presiding a committee
of tribal representatives 70
— resort to
— civil courts 21:fn. 10
— tribal courts and arbitrations
p- 2; 10:fn. 11; 27:intro.; 56:8,
intro.; 63:intro., p. 235, fn. 23
—in Judean Desert pp. 4-5, fn. 20
—in Libya p. 4, fn. 20

GENERAL INDEX

— sedentarization of pp. 2-3, 6; 52:
fn. 6; 63:ntro., p. 235
— shar? impact on p. 2; also

Islamization

— sharia as an auxiliary source of law
p- 3

— tribal meetings for settling disputes
63:4, tn. 15; also mi‘ad

— vengeance 29:fn. 3; 55:10, intro.,
fn. 10-11; 56:fn. 5; 57:intro., . 11

— written documents (by arbitrators)
52:intro., fn. 6

Benghazi ix; 1:7; 57 (the Shari‘a
Court); 63:1ntro.

BEQUESTS; wills  46:fn. 5; 54:intro.;
also testamentary wagf

— absolute freedom of testation
54:intro., fn. 16
— among Bedouin of Judean Desert

45:fn. 7; 54:fn. 16

— ultra vires doctrine  45:intro., p. 163;
54:intro., fn. 9-10, 16, 20
(Maliki law)
— deviation from 54:fn.16

Berbers and Berber law  xvi; 39:fn. 4
(pregnancy)

betrothal—see engagement

Bishr 5:4, 6

BLOOD MONEY p. 7; 57:fn. 3
(renunciation), 11 (insurance
companies); also diya

Borg, Alexander xxi

Buskens, Leon 69:fn. 4

Chad 55:intro.
CONTRACTS AND PROPERTY
— contract of lease (share-cropping)
65; also musaqat; kira’
— the Mahdist Sudan 65:fn. 3
— default in ownership 5:11, fn. 13;
also darak
division of land among the clans 63
— by lottery 63:ntro., p. 235; also
qura
— Malikt law  63:intro., p. 235
— land registry  63:intro., p. 234; 65:fn. 2
— land tenure 63:intro.; 65:intro.
— Awlad ‘Alf; Western Desert
63:intro., p. 234
— pasturage and water
p. 235
— pre-emption  65:fn. 8-9; also shuf“a

63:intro.,

— sacred ground of wells 64:8; also
haram
— haram W-b7°r  64:n. 7
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— transaction prohibited outside agnatic

group 63:10—11, fn. 21; also shufa
— wells and cisterns belonging to the
entire tribe 64:fn. 6
— shart prohibition on sale because
of uncertainty 64:fn. 6; also
gharar
CUSTODY 43; also hadana
— mother’s right to 43; 44:10, intro.,
fn. 15
— Maliki law 23:f. 3; 43:intro.
— Western Desert 43:fn. 7
women’s deprivation of 18:9, fn. 8
CUSTOM; customary law; also ‘ada;
(uzf‘
— adultery of wife 12:fn. 3, 4
— characteristics of p. 1
— codification of p. 5; 55:intro., fn.
14; 57:fn. 1
— in Cyrenaica p. 3
— injustice under 26:fn. 10, 11
— legal maxims p. 6; 5:intro.; 6:ntro
— in Middle Eastern (Mashriq) tribal
law  xvi
in North Africa p. 2
— sanctions of p. 1
— sanctity of p. 1, fn. 3
— and shari‘a p. 3; 9:ntro.; S5:ntro.,
fn. 24
— adoption of 55:intro., fn. 18
(inheritance and blood money)
— Tibbawi tribal customary law
55:intro., p. 200
— waiting-period maintenance
11 (Western Desert)

13:n.

dar ‘adl 9; also Glossary

Darna 63:intro.
Davis, John vii, xix—xx; 56:fn. 3;
57:n. 11

DIVORCE; also Layish, Dworce, Index
— causes of
— adultery 12:4
— under customary law 12:fn. 4
— inability to consummate marriage
32
— polygamy
— by consent

16:11; intro.

— “compensation divorce” 15-16;
18-19; 36; also kul*
— customary khul® 24-27
— colloquial formulas 15:fn. 9;

18:6
— Sudan 27:fn. 8
— on the husband’s initiative 20
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— on the wife’s initiative 15:7
(with zihar oath); fn. 9; 22
— on the wife’s mother’s
initiative 23
— “renunciation divorce;” also
mubara’a; ibr@’
— by husband
— by wife’s agnate  21; 34:7-11
— dower renounced 10:15-16
— financial consequences of
— no marital rights in adultery
12:7-8
dower
— prior to consummation 32:
fn. 9; 37:6-8, fn. 4; 38:8,
fn. 8
— in accordance with parties’
respective responsibility  10:fn. 11
— judicial grounds for
— absence of husband 29-30
— fear for wife’s chastity 14:9-10,
fn. 5; 30; also ‘anat
— impotence 37
— injury 31
— non-payment of dower before
consummation 8:intro., fn. 5
— Malikt law (irrevocable) 8:fn. 5
— non-provision of maintenance
29-30; 31:Mm. 8
— option of defect
khiyar al-‘ayb
— Maliki view 31:fn. 8
— legal consequences of
— intermediate marriage 12:7,
fn. 4; 15:n. 11; 29:9; 35:fn. 8
— irrevocable divorce 15:9; 20:13
— prior to consummation
38:. 7
— triple repudiation 12:6, fn. 4;
15:8-9; 35; 36:10-11, fn. 4-5
(five repudiations), fn. 6
(sevenfold and a hundredfold
repudiation)
— as a fagon de parler
— in Judean Desert
— revocable divorce 33
— waiting period; also %dda
— prior to consummation 32:9;
37:13, fn. 6; 38:fn. 8
— unilateral
— delegated repudiation 17; 29:8,
fn. 6; 30:fn. 13; also tafwid al-talaq
—in Aden 29:fn. 6
— by letter 18-19
— suspended repudiation

10:15-17

58:fn. 2; also

35:n. 7
36:Mm. 4

16:11,
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fn. 10; 19:5-6; intro.; 70:10-11,
fn. 8; also taliq al-talag
— Tunisia (“the clause of the city
of Kairouan”) 16:fn. 10
— zthar oath 15
DOWER; also divorce, financial
consequences of; Layish, Divorce,
Index; sadaq
— compensation in lieu of residual
dower 46:3, 21-22, intro., fn. 5
— after consummation of marriage
I:fn. 25
stipulation concerning delay
beyond consummation (Maliki

law) 5:9; 13:n. 6
— prior to consummation 32:fn. 9;
37:6-9, tn. 4; 38:5-7, fn. 7-8

— as debt on estate 46:intro.;
50:intro., fn. 5; 52:10—12, intro.,
fn. 13-14
— Malikt law  52:fn. 13
— not to be drawn on patrimony

4:12-13; intro.
— payment out of estate
deferred 1:15; intro., fn.
13:5-6, intro., fn.
mu’ afjal
— customary 5:10-11 (ala “l-maysara);
mtro., fn. 7, 9; 6:15 (“in the event
of absence or shame as is their
custom”), 16 (‘ala “l-maysara), 16-17
(“in the event of grave mishaps to
her household or her person”);
fn. 11, 13; 13:n. 6

— illegal possession of dower by
husband  3:8

— minimum  2:fn. 1 (Malikt law)

— payment to coercive guardian
I:fn. 14, 25; 20:9; 22:fn. 8; 31:fn. 9
— division of dower equally between

parents 5:3
prompt 1:7, 15-16 (payment to
bride’s father); intro.; 5:10-11;
6:14—15; 8:6; intro., fn. 4; 60:20;
also mu‘qjal
— precondition to validity of

4:intro.
25; 2:5;
6; 60:20; also

marriage (Maliki law) 1:fn. 9,
25
— proper dower 2:fn. 4; also mahr
al-mithl

— registration of dower in wife’s
name 3

— specified 1: intro.; 2:4, fn. 4; 9:8,
. 9; 11:8; 34:6; also musamma

GENERAL INDEX

— wife’s property 11:8; 20:11;
21:intro.; 34; 46:ntro.
Dome of the Rock p. 4: fn. 19

ENGAGEMENT 1:5, 21, intro.,
fn. 20, 33 (dower), 37 (dissolution)
— Sudanese Mahdi I:fn. 37

FAMILY
— agnates, relatives through males—see
‘asaba
— husband’s agnates
— harassment of wife 7:9
— wife’s agnates
— protection by 11; 18:11-12
(paternal cousin), intro., fn. 9;
69:5, fn. 3 (paternal uncle)
— cognates, relatives through
females—see dhawii ’l-arham
— conciliation between spouses
— patrimony
— co-operative farm 4:intro.; fn. 14;
48:intro.
— disintegration of 4; 48:ntro.;
49:intro.
— division of 52:ntro., fn. 6
— joint ownersip (or possession)
52:fn. 7; 63:intro., p. 234, fn. 5;
also musha“
— Malikt law  52:fn. 7
— paternal brother’s control of
43:14, 18-19, intro., fn. 8; 44:M.
15
— woman’s control of her son’s share
in  43:9, 14, intro.
— sedentarization’s impact on 4:intro.
— separation of property between
spouses (no community property)
3:fn. 8; 27:fn. 2; 46:ntro.; 66:intro.,
fn. 2
— settlement of family disputes
Fay; Faya 68: 3 69:7
Fazzan 29:n.
Foundation of the Muslim Wagqf at the
(Israeli) Prime Minister’s Office  xxii

17; 20

11; 52

al- Gbayh Jagih Abu Bakr b. ‘Atiga
9:17

Gharyan 7:5

gift wnter vivos 46:fn. 5; 67; also hiba

Gminis 1:8; fn. 17

GUARDIANSHIP

— natural and appointed 18:fn. 8;
23:fn. 3; 34:fn. 5; 40:fn. 8
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— Malikt law  43:fn. 11
— mother appointed guardian of her
minor son’s property 44
guarantee—see kafala

hadith, Prophetic  9:intro.; 12:4; fn. 2
(‘@hir); 26:tn. 7 (9qas); also Glossary

al-Hawwari  26:5

Hebrew University, the Research
Committee of the Faculty of
Humanities  xxii

holy men’s tombs, pilgrimage to—see
saints cult

HOMICIDE AND BODILY INJURY
55-57

— compensation due for bodily injury
57:fn. 10
— Awlad ‘Alf (wound that heal and

permanent mutilation) 57:fn. 10
— distinction between deliberate and

accidental 55:fn. 11; also ‘amd;
khata®

— Awlad ‘Ali  55:fn. 11

— Malikt law  55:fn. 11

loss of virginity out of wedlock 58
— motor accidents and financial
liability 57
— private law  57:fn. 6
— refuge—see nazala
— Awlad ‘Ali  55:fn. 13
— retribution  55:fn. 11; 56:fn. 5; also
qisas
HONOUR
guardian)
sharaf
— defamation of a woman’s reputation
59
— Awlad ‘Al 59:fn. 8
— disgrace to the bride’s agnates
58:intro. (loss of virginity out of
wedlock)
— Western Desert 58:intro.
Hopkins, Simon  xx

12:fn. 2 (of wife’s
14:9-10, fn. 5; also wd;

Ibn ‘Asim, Abti Bakr Muhammad xv;
63:intro., p. 236

— al-Asimiypa  xv, p. 9; 1:23, fn. 36;
31:25-27, fn. 14, 15
Tuhfat al-hukkam p. 9; 31:n. 15

Ibn Masa 63:intro., p. 334

Ibn Qasim (Malikt jurist) 63:fn. 19

Ibn Taymiyya p. 9

‘Maysh, Abt ‘Abd Allah xv; l:fn. 37,
30:13; 50:11, . 7
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inheritance—see succession

Institute of Asian and African Studies,
The Hebrew University, Jerusalem
XX1

Institute of Social and Cultural
Anthropology, Oxford xx

Intent—see nyya

ISLAM p. 5; 56:fn. 3

— mosques 11:11; fn. 8

— pilgrimage and derivatives 11:5,
fn. 4; 28:2, fn. 2; 32:5-6; 47:2, 6;
50:5, 9; 57:10, fn. 15; 59:3, 9-10;
also hay

— repentance 1l:ntro.; also tawba

— wine drinking 11:15-17, intro.,
fn. 11; also shurb al-khamr

Islamic law—see shari‘a

the Israel Science Foundation xxii

ITALY

— colonial rule in Cyrenaica
58:fn. 9; 65:intro.

— expulsion of Bedouin from their

ix, p. 3;

lands  72:intro.
— medical opinions from Italian
physicians  58:fn. 9

— military administration 65:intro.

— “public policy” xii; 27:9; 46:fn. 9;
49:fn. 7; 62:fn. 6; 65:. 11; 68:Mm. 7;
72:fn. 14

— dormant embryo 39:fn. 7
— SaniisT order p. 3
Jalu 64:6
al-Jawhari, Rif‘at 45:intro.
al-Jikharra oasis 48:8; 53:6, 10, 13
Judean Desert p. 4, fn. 19

JUDICIAL PRACTICE, MAGHRIBI
pp- xv—xvi, p. 8; also ‘amal

— agricultural partnership 65:fn. 3
— musagat contract 65:fn. 3

— delegated repudiation 17:fn. 7;
29:fn. 6
— divorce by karam 15:m. 11

— guarantor for compensation 26:fn. 6

— khul® 31:m. 10

— prompt dower 34:fn. 6, 8

— qur'a  63:intro., p. 236

— shahadat al-lafif 69:intro., fn. 4

— sick father’s guarantee of dower
25:fn. 7

JUDICIAL SYSTEM

— civil courts ix, p. 5; 22:5
— judicial reform (under Ottoman

and Italian rule) ix
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— in Kufra 56:Mn. 3
— transfer of civil cases to Shari‘a
Court 56:fn. 3

— shari‘a courts—see shari‘a courts

— Supreme Shari‘a Court ix;
1:fn. 37

Khalil (his Mukhtasar) 31:fn. 14

Khayrallah, al-Tayyib al-Sharif
57:fn. 3

Kufra; al-Kufra oasis  9:5-6; 24:6

LAWS

— Civil Code ix, fn. 13

— Jordanian Law of Personal Status,
1976 1:n. 25

— Law No. 9 of 1959 pertaining to
land ownership and wells 64:fn. 6

— Ottoman Family Rights Law, 1917
16:f. 10

— Ottoman Land Code, 1858 63:intro.

— Royal Decree of 22.12.1930
(confiscation of SantsI properties)
65:M. 2

Layish, Aharon 57:n. 11

legal opinion—see falwa

l‘an procedure 4l:intro., fn. 20; also

Glossary

MAINTENANCE

— to minor children 18:13-15
— Maliki law 18:n. 10

— to parents from children 42
— Malikt law  42:fn. 6
— to wife 1:fn. 12; 8:7; intro.; 13:10;
intro.; also nafaga
— arrears maintenance 13:10-11
(neglect maintenance); intro.;
31:29; also nafaqat thmal
— Malikt law  13:fn. 9
— sale of absent husband’s property
to secure 28; 29:5
Maliki law  28:fn. 6
— to woman sought in marriage and
her family 1:6-7; intro., fn. 1213
MALIKI SCHOOL
— civil code ix, fn. 13
— custom, approach to
— compromise with p. 8
concessions in inheritance
45:ntro., pp. 163-64

— ultra vires doctrine  45:ntro.,
p- 163
— engagement gifts 1:fn. 38

— Medinese practices (‘amal) p. 8
— as a source of law pp. 2, 8

GENERAL INDEX

— dower of bride paid to coercive
guardian 3:fn. 8

—intent 15:n. 11; 35:f. 5; also
nyya

— judicial divorce 31:n. 17

— pregnancy, extended—see haml na’im

— theft 68:fn. 4

marabout 55:intro.

Marga 68:6

MARRIAGE

— age of 32:fn. 6

— bride’s consent to 1:12, 17-20,
intro.; 6:19-21, fn. 16

— consummation of 1:7; fn. 15, 33

— contract of 1:fn. 33; 2:intro.

— “gift” marriages p. 6; 1:5 (a%taha b);
. 6, 8, 33; also ‘wa’
— Malikt law 1:fn. 9 (wahaba)

— gifts to parents of women sought in
marriage 1:5; intro., fn. 10, 15
— Berber law I:fn. 10

— guardian 34:15; also walf
— marriage without 25:8

— impediments to p. 4; 2:3; 5:4; 6:5

— irregular p. 4: fn. 18; also fasid

— levirate 40:fn. 4

— null and void p. 4; also bati/
— Malikt law p. 4: fn. 18

— offer and acceptance 1:5; fn. 11;
2:7; 5:12; 6:18; also yab wa-qabul

— permission to marry (to avoid
temptation) 14:9-10; also ‘anat

— power of attorney to marry off
1:12, 17-20; also wakil

— shar? marriage out of court 31:7-8

— shar7 solemnizer of p. 4; 26:10-11;
fn. 11

— two husbands simultancously 1

— witness to contract 5:13; 6:19

Matrah 48:8

Misurata  5:2

Mohsen, Safia Kassem 45:intro.

Murray, GW. viii, fn. 9

NEGEV, THE

— guarantor in marriage of minor girl
32:fn. 6

— widow remains in husband’s dwelling
40:fn. 4

Niger 55:ntro.

OATHS; also haram; ila’; lan; yamin
al-istizhar; zihar
— accusatory and compurgative

69:fn. 4
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— by claimant 66:5, intro.
— by defendant 27:6, fn. 5
— at a holy man’s tomb 41:fn. 15;
60:fn. 23; also saints cult
— at the mosque in Marsa Matrah
41:n. 15
—on Quran 60:n. 23; 70:9, 13-16,
intro., fn. 6
— of repudiation 15:10 (wa-haram
‘alayya kayfa wmmi), intro.; also zihar
OBEDIENCE 7; 11; also taa
— cohabitation with husband 9:12;
fn. 10
— disobedience—see nushiiz
— “angry wife” 41:10, 27, intro.,
fn. 10, 12-13; 60:intro., fn. 16;
also mughtaza; za'lana
— depriving recalcitrant wife of
maintenance (Maliki law) 9:fn.10
— leaving conjugal dwelling without
husband’s permission 7:11, 13;
. 9; 10; 60:8-11, intro., fm. 12;
70
— non-payment of prompt dower
as ground for disobedience
I:fn. 15; 8:6; intro.
— wife subject to her father’s authority
10:fn. 6; 70:9-10, intro.
Obermeyer, GJ. wviii, fn. 9; 7:n. 8;
9:intro.; 45:intro.

PATERNITY

— denial of 41

— dormant embryo 39; also haml
na’im
— Malikt law

— filiation 40

— legitimate child 40:fn. 9 (“the child
belongs to conjugal bed”)

— prolonged pregnancy 39:fn. 4; 40
— Berber law  39:fn. 4

Maliki law  40:intro., fn. 3

Peters, E.L.  1:fn. 25; 45:1ntro.

Peters, Ruud  xxi

police 31:11-12, 17; 56:fn. 3

POLYGAMY 7; 16:11, intro., fn. 10

— as ground for kkul* 7:9, intro.

— as injury—see divorce, grounds for
justice and impartiality in  7:10, 12,
intro., fn. 8, 10

— rate of polygamous marriages in
Ajdabiya 7:intro.

Powers, David  xx—xxi

PROTECTION 40:9, fn. 4; 41:26,
28, 30, tn. 12; also humaya; jira; juwar

39:tn. 4, 7
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— dar ‘adl 9:14; intro.; fn. 11; 4l:intro.

PROXY; also wakil

— agnates  18:5-9, intro., fn. 6; 31:5,
19, 21; 41:29; 43:23, intro., fn. 11

— appointed by court 51:12, fn. 11;
also wakil musakhkhar

— marriage by proxies of bride and
bridegroom  5:12-13, 15; 6:19; 32
— mother proxy of her daughter

23:4-10, fn. 2, 6

public interest—see maslaha

Qadhdhaff, Mu‘ammar’s coup in 1969
ix; 1:fn. 3
QADIS AND NA’IBS; also shari‘a courts
— approach of
— formalistic approach p. 10
— contract of marriage 1:21-24; 2
— sale without permission 66:8
— humane considerations
— loss of virginity out of wedlock
58:intro., fn. 12
— mitigation of legal consequences
— revocable divorce 30:fn. 14;
33:16-17; 34:12 (tani*)
— triple repudiation 35:fn. 5
— moralistic approach
— adultery 12; 35:11, fn. 8
— guardian of public morals
pp. 10—11:$n. 12; 12:fn. 3;
35:11, fn. 8; 36:11, fn. 6;
59:7-17, fn. 10; also muhtasib
— pragmatic approach
— engagement 1:21, 25, fn. 32, 38
— wife’s adultery 12:5, fn. 3
— written documents 52:f. 6;
57:fn. 18
— as arbitrators p. 8
— conciliation and endorsement of
agreements  3:9; 7:14-16, intro.,
fn. 11; 10:mn. 11; 11:18-21; intro.;
17:9, intro.; 20; 25:fn. 8, intro.;
39:fn. 7 (dormant embryo);
42:10, fn. 7; 49:5, intro., fn. 6
(inheritance ); 53 (maintenance
out of estate); 55:11, intro.,
p. 200, fn. 24 (blood money);
56:9-10, intro. (bodily assault);
59:17, intro., fn. 10
— custody 43:15-24, intro.
— custom
— absorption of p. 9
— agreements reached out of court,
sanction of pp. 7-8; 10:fn. 11;
26:intro.; 55:f. 24
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GENERAL INDEX

inheritance 49:fn. 6; 52

land division 63:intro., p. 236,
. 24

sanctity of the home

60:22—24, intro.

p- 8

application of p. 8; 60:22-23,
intro.
— collective testimony 69:fn. 4
— concessions to  viii

customary theft 68:ntro., fn. 6
identification by “the Shaykh of
the tribe” 21:4, 14; fn. 3

— distinction between shari‘a, custom
and statutory law viii; 16:9, fn.

6;

22:8, fn. 7; 26:7, tn. 5; 32:7,

. 5; 55:. 14; 59:7, . 5
— reconciliation with xi; pp. 7-8

customary khul® p. 7; 24-27
dar ‘adl p.7;9

— role in interaction between shari‘a

and tribal custom

vii, p. 10

— deviations from shari‘a p. 8

— customary khul* pp. 6, 8; 24-27

— divorce of minor girl

32:tn. 7

— identification procedure 21:4, 14
— divorce
— khul* in combination with zikar 15
— by letter 18-19
— dower

— half specified dower prior to
consummation 38:8, fn. 8
— prompt 8:8
— evidence and procedure
— attestation of conveyance of

evidence

x (definition); 4, 14,

54, 57, 61, 67; also shahadat naql
— collective testimony (shahadat

al-lafif) 69:5-7, fn. 4

— hearsay evidence

67:13, n. 17,

also shahadat al-sama*
— written testimony 57:fn. 18; also
shahadat nagl
— Islamization
— imposition of shar7 norms

apportionment of the estate
45:22, intro.; 50:ntro. (dower)
consent of bride to marriage
1:22-23, intro.
credibility test 57:fn. 18
intermediate marriage 12:7,
. 4; 15:9, . 11; 29:8-9; 35:12
— Mahdrt’s restoration of
triply divorced wife without
35:fn. 10

religious embellishments

irrevocable divorce 15:9;
20:12-13; 30:21; 38:7, fn. 7
(prior to consummation)
number of divorces 13:9-10,
intro.; 20:13, fn. 9; 35; 37:10,
fn. 5; 38:7

prohibition of usury 71:6-14,
fn. 6 (loan in foreign currency)

repentance 11:16-17, intro.,
fn. 13

revocable divorce 30:19-20;
33:16-17

role in bringing Bedouin closer

to normative Islam pp. 2, 6-8;

41:ntro.

— Sudan 71:n. 6

sale  64:15-17

solemnity of the marriage bond

5:12; intro. fn. 10; 6:18; intro.

waiting-period divorcee

13:11-12; 20:14; 23:16, fn. 8;

24:20; 27:12; 30:22-23; 35:12;

36:12

— exemption from observing
37:13, fn. 6, 8

— maintenance during
33:18

— of widow 69:8-9, intro., fn. 5

women’s competence to dispose

of property 44:intro., fn. 16

viii;

13:1-12;

12:4, fn. 2; 46:fn. 16; 59:16-17;
60:22-24; 67:12, fn. 16

basmala, utterance of x; 1:1;
2:2-3; 3:1; 4:1; 7:1; 8:1; 9:1;
10:11; 11:11; 18:1; 14:1; 15:1;
16:1; 17:1; 18:1; 21:1; 22:1;
23:1; 24:1; 25:1; 26:1; 30:1;
31:1; 32:1; 33:1; 34:1; 35:1;
36:1; 37:1; 38:1; 39:1; 40:1;
42:1; 43:1; 44:1; 45:1; 48:1;
50:1; 51:1; 52:1, fn. 4; 53:1;
54:1; 56:1; 57:1; 58:1; 59:1;
60:1; 61:1; 63:1; 67:1; 69:1;
70:1

al-Fattha (sara), recitation of

2:8, intro., fn. 10; 26:10; 27:10;
34:16, intro., fn. 10

invocation of the Prophet, his
family and Companions x; 1:1,
M. 2; 2:2, intro.; 7:1; 8:1; 9:1;
10:1; 11:1; 13:1; 14:1; 15:1
16:1; 17:1; 18:1; 22:1; 24:1
25:1; 26:1; 29:1; 31:1; 34:1

5
>
>
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35:1; 36:1; 37:1; 38:1; 39:1;
40:1; 42:1; 43:1; 44:1; 45:1;
48:1; 50:1; 51:1; 53:1; 54:1;
56:1; 57:1; 58:1; 61:1; 67:1;
69:1; 70:1
— Qur’an and the Prophetic sunna
— formulating parties’
contentions in Qur’anic or
shart terms  7:10; intro.;
fn. 8; 42:n. 6
— in the Judaean desert and the
Negev  5:fn. 10
mockery of Qur’anic verses
36:11, fn. 56
— oath on the Qur’an p. 8;
30:16; 46:19-22, fn. 9;
60:passim
— maintenance
— arrears 13:10-11; 31:29-30;
35:13 (for children); 39:9, fn. 7;
41:35
— to deserting wife until payment of
dower or divorce 8:8; fn. 7; 13:11
— for dormant embryo 39:9
out of the estate 53:intro., fn. 8-9
— sale of absent husband’s property
28:8-14; fn. 13

— marriage
— permission to 56
— obedience
— disobedience 10; 70:5 (recalcitrance)

— denial of maintenace from
recalcitrant wife 10:9, fn. 9
— paternity 41
— resort to legal methodology,
opinions and treatises
— gtihad; ytihad fi “l-madhhab p. 9
— shar7 education and background
p- 7
— legal opinions of gadis x
— contract of hire 72

Awlad ‘AlT 72:fn. 11

— loan made in foreign currency
71

— muflts, approached as ix, p. 9;
71:n. 2
—in Egypt and Isracl 71:fn. 2

— resort to mufits  71:n. 2

— Malikt legal treatises ix, xiii;

p- 9; 50:ntro., fn. 7
— public interest 9; also maslaha
— state, approach to
— endorsement of Italian officer’s
decision 65:13, intro.
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— tribute to Muhammad Idris
al-Mahdt al-Santst, Emir of
Cyrenaica, and subsequently king
of Libya x—xi; 1:1-2, fn. 3; 3:2;
4:2; 7:2; 8:2; 9:2; 10:2; 11:2; 13:1;
14:2; 15:2; 16:2; 17:2; 18:2; 20:1;
22:2; 24:2; 25:2; 26:1; 30:2; 31:2;
34:2; 35:2; 36:2; 37:2; 38:2; 39:2;
40:2; 42:2; 43:2; 44:2; 45:2; 48:2;
50:2; 51:2; 53:2; 54:2; 56:2; 57:2;
58:2; 61:2; 67:2; 69:2; 70:2

— theft and usurpation 68:fn. 4, 6;
also ghasb
— women

— consent to marriage 1:22-23

— protecting their honour 59:8, fn. 7

— sensitivity to wife’s matrimonial
rights 3:10, intro.; 21:intro.,

. 7, 10
— zthar 15
al-Qasr, Bedouin of (in the Western
Desert) 45:ntro., p. 163
Qur’an  36:3; fn. 5; also gadis and na’ibs

Rabiana; Rabyana 29:4; 55:n. 13

saints cult; SGIT saints’ tombs; tombs
of “holy men” pp. 2-3; 9:fn. 12;
41:22, intro., fn. 15; 60:fn. 17

— Sidt ‘Abd al-Salam al-Asmar
al-Fitart  41:. 15; 54:13, 19,
fn. 15

— Sidt ‘Awwam [?] 41:fn. 15

— Sidt Rafi al-Ansari (in al-Bayda’)
41:n. 15

— Sidi Yanis al-Jarayra

SALE

— of absent husband’s property 28

— power of attorney, by virtue of 64

— restitution of object in cases of defect
64:12-13, fn. 10

— without the owner’s permission 66

SANCTITY OF THE HOME 60;
also dakhl al-bayt

— Awlad ‘Ali  60:fn. 17

Saniyat al-Bayt 46:2; 52:5, fn. 9

al-Santst, Muhammad b. ‘Ali  p. 9

Santisiyya; SanasT order p. 3; 54:
fn. 14; 55:intro.; 65:fMm. 2

al-Sawi, Abtu ’l-‘Abbas Ahmad xv

— Hashiyat al-Sawi ‘ala al-Sharh al-saghir
31:22-24

security 11:11-12 (date palm for
golden bracelet); also rakn

41:dn. 15
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Shahwan 44:8
SHARI‘A
— in ‘Abbasid period p. 1
— adultery 12:fn. 3; 35:8; 41:fn. 10;
also zina
— assimilative power of p. 2
— codification of ix
— in Cyrenaica p. 3
— custom vii—viii, pp. 1-10; 34:fn. 6
— autonomy of pp. 2-3, 6
— compromise with p. 2; 55:intro.,
p. 200, fn. 25
customary khul
— dar ‘adl 9:intro.
— division of jointly-owned property by
lottery ~ 63:intro., p. 236; also qura
— incompatibility with sharia p. 2
— as a source of law viii; p. 2
— in Malikt law p. 2
— privacy 9:intro.; 60:fn. 17
— as revealed law p. 1
SHARI‘A COURTS vii; also Qadis
and Na’ibs
— abolition of ix

25:fn. 6

— appeals  31:n.14; 32:fn.7; 35:fn. 11
— resort to police officer 70:fn. 5
— arbitrators, resort to 32
— in the Judean Desert 52:fn. 15

— characteristic features of x—xiil
— documents issued by x
— equality of all parties before ix,

p- 5; 3:intro.

— resort by weak individuals
42:intro.; 43:intro.; 45:ntro.;
5lintro.; 58:. 11; 62:fn. 5

— evidence xi

— attestation of conveyance of
evidence 4, 14, 54, 57, 61, 67,
also shahadat nag!

— collective testimony 69; also
shahadat al-lafif
— Berber collective oath  69:fn. 4

— jurisdiction ix

— Ottoman rule ix, fn. 13; 1:fn. 4

— Shari‘a Court of Kufra
incorporated in District Court
xiii; 18:fn. 13

— procedure

— credibility test x; xi—xii; 14:14;
45:13-15; 51:11, 13; 57:13, fn. 18;
also tazkiya

— delay granted by court 30:13,
fn. 11; 51:12-13; also “dhar

— endorsement of administrative
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arbitration presided by police
officer 70:22, intro.
— identification x—also %/
— by one witness 21:4, 14
— oaths  27:fn. 5; 29:fn. 5;
60:passim; 70:17
— oath of disclosure—see yamin
al-istizhar
— oath of judgment—sce yamin
al-qad@
— stjill (record) as source for legal and
social history vii
in Palestine and Israel x, fn. 14
— witnesses and testimony xi
— collective testimony x
— hearsay evidence xi; 67:10,
fn. 15; also shahadat al-sama“
— kinds of x
— professional witnesses, notaries
x—xii; 45:6, tn.12; also shuhiad
al-hal; ‘udal
— endorsement of proceedings in
the presence of xii; 4:13-15;
8:9-10; 9:18-21; 10:10-12;
11:18, 22-25; 13:12-16; 14:16;
17:9-13; 19:8-9; 20:14;
23:14-16 (ashhadana); 24:15;
25:12; 28:13; 31:30 (ashhadana);
33:14-18 (ashhadana); 34:17,
35:11-12 (ashhadana); 36:13;
37:14; 38:8; 39:10; 40:21; 41:37;
42:12; 43:20-24 (ashhadana);
44:13; 45:22; 48:15; 51:16;
53:19; 54:20; 56:10—11; 58:13;
59:18-19; 61:11-12; 67:13;
69:9-10
Shinar, Pessah  xxi
Sinai, Bedouin of central p. 4: fn. 19
SLAVES AND MANUMITTED
SLAVES p. 5; 15:5-6; intro.;
46:fn. 5; 52:9, 13, intro., fn. 12; also
umm walad
— gift to manumitted slave girl 62
— sale of female slave 61
St. Antony’s College, Oxford xx
Stewart, Frank xx
SUCCESSION
— agnates Initiate order of succession
40:fn. 8
— alienation of property through
exogamous marriages 45:intro.;
49:intro., fn. 6
— application of shar7 rules of
inheritance  45:intro.
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— debt (dower) settled prior to division
of estate 46:ntro.; 50:ntro., fn. 5

— delegation of a relative to secure
females’s rights 47-48; also lafwid,
wakala

— division of patrimony through
agreement 49

— “the Donkey, the Case of” (in
Malikt law) 51:fn. 14

— females disherited by agnates
45:ntro.; 47:intro.; 49:intro.

— females initiate order of succession

daughters 45 (on mother’s estate):

fn. 21; 55:fn. 25

— inherit as Qur’anic heirs and
alongside sons 45:intro., fn.18;
49:fn. 5

— renounce their shares in return
for compensation and kin
protection 45:intro.

— wives 43:intro., fn. 12; 46

— fragmentation of patrimony through
inheritance 45:intro.; 47:intro.

— gifts and wagf as means for
circumventing shar7 rules of
inheritance 67:fn. 10

— heirs’ sharT portions in the estate
51:. 14; 55:fm. 18, 20, 25

— husbands initiate order of succession
48-50
— husband’s share in the estate as a

Qur’anic heir 50:intro., fn. 5

— “inheriting in the grave and
transmitting [one’s share to one’s
own heirs]” (in Jewish and tribal
law) 45:fm. 14

— maintenance out of the estate 53

— maternal half- [uterine] brother
initiates order of succession 51

— sons’ control of patrimony 45:ntro.,
p. 164; 53:intro., fn. 6
succession order not executed in
practice  53:10, intro., fn. 7

Sudan 1:fn. 37; 18:6; 28:4-5,

. 3; 29:5; 30:4; 35:fn. 10;
68:f. 2

Sufts and Safism  54:fn. 14; also

Santsiyya

al-Tallab oasis  70:11, 17

Tatar, Muhammad xxi, 5:fn. 6
Tazarbu 22:4; 63:3, intro.
TESTAMENTARY WAQF 54; also

wagqf

315

— to charity 54:12; also sadaga
THEFT 68
Tibesti  55:intro.
al-Tlelib  63:15
TRIBES AND LINEAGES
AbT ‘Awad  8:5
— “Ajelat
— al-Harash lineage 14:5-8
— ‘Alégat (in Sinai) 35:fn. 7
— Awajla  56:6
— Awlad ‘Ali—see Awlad ‘Al
— Ba ‘Awad linecage 50:4
— Fwakhir 57:fn. 1; 63:intro., p. 234;
64:fn. 6
— Jawazi

— al-Gaysa lineage 5:6

— Gabayil 4:5; 6:5, 7; 35:4, fn. 4
al-Gadgad lineage 6:5, 8
— Ibn al-Rwés lineage 4:5; 19:5
— Gawabil 29:3
— Gharyan
— Ba Salama lineage 7:5
— Magharba
— ‘All lineage 44:5; 56:7
— Bazama lineage 15:5; 43:5
— Hamdf lineage 17:5

— Hayba lineage of the Nasr
[subtribe] 57:13

— Khanafsa [lineage] of the ‘Arébat
group 3:5; fn. 4

— R €dat [subtribe] 42:5

— Rwelat lineage 11:6

— al-Shekhi [lineage] of the Subh

[subtribe] 57:5

— al-Twaleb [sublineage] 47:2-3, 6
— Maswana

— Ben Gharib lineage 54:5
— Sa‘ét

— Ba Thweba lineage 7:6
— Sarata

— Habbara linecage 24:6
— Tarhtna

— al-Tyar lineage 5:4

— Tibba 15:6; 16:7; 29:3; 55
— Madhina lineage 55:2
— “Urfa
Nkhélat [sublineage of the Muamin
branch of the subtribe al-Tarsh]

44:5
— Zwayya 10:5; 48:6; 55:intro.;
63:intro.
— Jlulat branch 53:5; 58:5; 63:3,
intro.

— ‘Agéla lineage 63:8, 12
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— ‘Aréq lineage 63:7
— al-Baba lincage 63:4, 6, 12
— Duggan lineage 63:8
— Hsén lineage 63:7
— Hwgj lineage 63:3, 5, 7, 12
— Jaballah lineage 63:10
— Lajha lineage 12:3
— Sdédi section 9:5-6, fn. 7; 24:5;
38:4; 45:5; 53:6; 57:10; 63:intro.;
67:5; 69:7
— AbT Shawg branch ~ 13:4-5
— Abtu Zahwa [sublineage of
Awlad Amira lineage] 12:2;
fn. 1; 17:5; 30:3
— ‘Affun lineage 21:3, 5
— al-GsérT [sublineage of the

Awlad Mnaya“] 13:4-5; 22:6;
45:11
— Jdayyid lineage 18:5-6

— Mnaya“ [lineage] 60:3
— Jaballah [fraction] 70:4
— Shwagir branch 61:5
— Muftah lineage 25:5
Tripoli ix
trust 66:7, intro., fn. 5; also amana

— Awlad ‘Al 66:fn. 6
Tunisia 16:fn. 10
usury 1l:#n. 10; also riba

waqf—see Glossary

WESTERN DESERT 4:intro.; also
Awlad ‘Al

— dar ‘adl 9:intro.

— land tenure 4:intro.

— maintenance to parents 42:fn. 6
marriage by proxies 32:fn. 4

— suspended repudiation 16:fn. 10

— theft, customary 68
— waiting-period maintenance
11; 39:n. 5
— wife’s aversion to husband 22:fn. 9
WOMEN
— beating by guardian 31:fn. 13
— Awlad ‘Al 41:Mn. 12

13:fn.

— beating by husband 17:6, intro.; 31
— Awlad ‘Ali  41:fn. 8

— illicit intercourse 14:fn. 5; also zina

— their kin

— disgrace to 12:intro., fn. 2
represented by 11; 18:intro.;
fn. 9; 20:5, intro.

— supported by 10:fn. 11; 20:8

— legal capacity to

— contract own marriage 1:fn. 29

— dispose of property (dower,
jewelry, estate) 3:fn. 8; 17:7-8,
fn. 5; 20:10-12; 21:12-13;
34:fn. 6; 44:intro., fn. 16;
45:ntro., p. 164; 46:ntro.;
64:fn. 8 (inheritance); 65:intro.
(share-cropping contract);
66:intro., fn. 2 (livestock); also
dower; succession

— divorce 20:10; 21:fn. 7

— party to marriage contract
34:fn. 6
— not party to Il:fn. 9, 27;

2:intro., fn. 5; 9:m. 9 20:fn. 5
— resort to civil court 21:13; fn. 8
— resort to shari‘a court
— appears in court alone 10:fn. 6
— absent from court 21:12; fn. 7
— virginity test 58:ntro.; also kashf
Zawiyat Sidi ‘Abd al-Salam in
Ajdabiya 54:6, 15, fn. 8



ORALITY, LANGUAGE AND CULTURE IN
ARABIC JURIDICAL DISCOURSE!

Alexander Borg
Ben-Gurion Unwversity of the Negev

1. Preliminaries

The thesis underlying the main body of the present work propounds
the view that the juridical system of the Bedouin in Cyrenaica (E.
Libya)—here exemplified in a selection of 72 documents issued by
the shari’a courts of Ajdabiya and Kufra over a period of approxi-
mately forty years (1930s—1970s)—is the outcome of interaction and
an ongoing synthesis between tribal customary law and the sharia.
Layish, Legal Documents, 1 noted:

The importance of the syill as a source for both legal and social research
is evident. The court is the meeting-place of normative Islam, repre-
sented by the ¢adz, and social reality formed by the norms of tribal
customary law. The competition between the two norms, the shart’a
and the customary, is well reflected in the documents.

Systemic interaction between these two profoundly distinct legal tra-
ditions in Bedouin socicties undergoing sedentarization ordinarily
marks a highly significant juncture in an acculturation process whereby
these nomads acquire sedentary sociectal norms concurrently with
progressive Islamization.

A salient new development marking this cultural stage in Bedouin
societies on the way to sedentarization is the use of legal documents,
most often, to conclude and ratify land transactions. Ultimately, the
emergence of the document as a juridical instrument in a patrilineal
milicu of Arab pastoral nomads is a noteworthy by-product of a
radical shift in power politics accompanying their evolution from

! For their comments on an ecarlier draft, I am indebted to Prof. Aharon Layish
and Prof. Simon Hopkins. They are, of course, absolved of all responsibility for
opinions expressed and methods employed in this essay.
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tribalism to a more complex society.” In essence, the legal document
constitutes a formal indication of a crucial change in the individual’s
legal standing whereby he/she is guaranteed a court hearing and
sentence whose outcome is not predicated—as under customary law—
by reference to group interests anchored in agnatic family structures.

A striking concomitant of the change from customary law (‘urf)
to Islamic religious law (shari‘a) is a parallel shift in the linguistic
medium of juridical discourse, i.e., from exclusive use of vernacular
Arabic in the former® to that of some variety of literary Arabic in
legal documents emanating from the Muslim court.

The use of literary Arabic has here distinctly cultural (rather than
purely sociolinguistic) undertones since what is entailed is not mere
‘translation’ of a stable discursive content from a Low linguistic reg-
ister into a High one* but rather a profound restructuring of the
Bedouins’ juridical Weltanschauung concomitant with transition from
nomadism to sedentary life, in the course of which, both the sub-
stance of legal discourse and the formal framework in which it is
conducted also undergo significant change. Hence in this sociocul-
tural context, Bedouin Arabic can be said to encapsulate and medi-
ate a cultural stance and not merely a Low language register.

All traditional ‘literary’ forms of expression among Arab nomads
are oral;’ thus legal documents constitute—for settled Bedouin still
dominated by the unwritten norms of tribal customary law—the first
and, sometimes, only exemplars of literary production. Layish/Shmueli,
Custom, 31 state:

? Societal complexity here results from the proliferation of new patterns of social
interaction and power relations entailed, for instance, in land-ownership, special-
ization and new division of labour, etc., against the background of gradual weak-
ening of the inner tribal kinship coalition (‘asabiyya).

* See the transcripts of Sinai Bedouin court cases with detailed commentary in
Stewart, Texts.

* Cf. the notion of diglossia in Margais, La diglossie and, especially, C.A. Fergu-
son’s programmatic 1959 paper of that name, where the term designates “a rela-
tively stable language situation in which, in addition to the primary dialects of the
language (which may include a standard or regional standards), there is a very
divergent, highly codified (often grammatically more complex) superposed variety,
the vehicle of a large and respected body of written literature and is used for most
written and formal spoken purposes but is not used by any sector of the commu-
nity for ordinary conversation”; cf. also Ferguson, Diglossia revisited.

* Intended here are several types of oral literature transmitted via collective mem-
ory: elements of tribal history, genealogy, poetry, and ‘wisdom literature,’ i.c., pro-
verbs, popular sayings and rhymes), which traditionally fall entirely within the domain
of colloquial Arabic usage.
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It seems that in Bedouin society the document is very rare but its fre-
quency increases with the progress of sedentarization. The principal
factors in this connexion are closer contacts with the settled popula-
tion in economic relations and land transactions; the transition from
collective ownership (musha®) to individual ownership; the influence of
shart (and civil) justice; the exigencies of modern administration; the
spread of literacy, . . .

The legal document is an ancient literary institution in the cultural
history of the Near East,’ in effect, a paradigmatic case of the spread
of literacy in the service of administration.” Cionsequently, it may be
useful here to integrate a perception of literate culture emerging from
an entirely different discipline in the work of the British social thinker
and /Attérateur Raymond Williams (1921-1988):

Williams insisted that culture be understood through ‘the analysis of
all forms of signification . . . within the actual means and conditions of
their production’ (Williams, Culture, 64—65). ... The shared meanings
of culture are not ‘out there’ waiting for us to grasp them. Rather,
they are the product of signifying practices, most notably those of lan-
guage. Language constitutes material objects and social practices as
meaningful and intelligible, it structures which meanings can or can-
not be deployed under determinate circumstances by speaking subjects.
(Barker/Galasinski, Cultural Studies, 3)

Since juridical formulations and provisions also take within their
ambit the social behaviour, beliefs, and expectations of ordinary peo-
ple, it is meaningful to scan legal texts for traces of formal or sym-
bolic configurations in language use encoding cultural meanings. The
study of Arabic court protocols as literary products provides the ana-
lyst with a framework for characterizing these official documents as
a species of ‘literary genre.’

Once issued, court protocols have a Nachleben becoming, in practice,
cultural instruments whereby the ¢ad7 not only mirrors the behav-
ioural and ethical norms of his social entourage but, in a very real
sense, creatively constructs and legitimizes them. Thus the language

® The categories of data presented in the standard schema of the present legal
documents and their categories are probably also very old; they recall, in some
respects, ancient formularies such as that exemplified in Aramaic papyri from
Elephantine (c. 500 B.C.; cf. Yaron, dramaic Papyri, 7-8); see also Khan, Background.

7 Thus the resort to documents among sedentarizing Bedouin invites comparison
with an ancient situation where the distinction between literary and official com-
positions was immaterial (cf. Vantisphout, Memory and Literacy, 2191).
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of a legal document implements nfer alia the discursive function of
canonizing juridical wisdom enunciated therein conferring on it the
stamp of authority underpinning a Muslim ‘textual polity’ (Messick,
Calligraphic State, 1). Oddly, despite their extensive use in Muslim
courts, legal documents lack a doctrinal basis granting them eviden-
tial value under the shwria (Messick, op. cit., 203).

The admission of written documents in the legal practice of Libyan
Bedouin probably harks back to some time in the 19th century with
the establishment in Cyrenaica of the Sufi order of the Santsiyya—
the Grand Sanust founded his first fraternity (zawia) in 1843, Evans-
Pritchard, Cyrenaica, 1. Certain features in the language and style of
these legal documents may therefore continue a tradition of written
Arabic cultivated within circles of Muslim jurists (a species of Muslim
chancery) before the revival of modern literary Arabic in the late nine-
teenth century (Hartmann, Orient, 9). Continuity with older legal tra-
ditions is also suggested by the content of certain documents in the
corpus under study. Suffice it to mention, in this regard, doc. 54
dealing with bequest of property as testamentary wagf. Of particu-
lar interest here is the manner whereby the location of the estate is
specified:

I have a house bordering on its southern side the house of Mhammad
b. Zrédi, on its eastern side the house of Mhammad ‘Al Fantari, on
its northern side the house of Zaynab bint Mas‘Gd, and on the west-
ern side the road [called] Sidi ‘Abd al-Salam, . .. (54, 12-14).

This method of marking the boundaries of a property was presum-
ably mediated to Libyan law via the Ottoman land system® (elaborated
in 1858).

8 In Palestine of the late Ottoman period, one notes its use in the so-called ‘old
Ottoman system’ (cf. intro. to doc. 63) which remained in force until the Mandate
period when it was replaced by the British method of registering land in units of
‘blocks’ and ‘parcels.’

% In actual fact, it is great deal older. It is interesting to note that Yadin e al,
Documents, [7] exemplify it in a Nabatean-Aramaic sale agreement (lines 4—5) and
state: “A persistent Near Eastern convention amply evident in the Nahal Hever
papyri, is the delimiting of real estate parcels by reference to abutting properties
on all sides, in directional sequences. ... Looking beyond the corpus of Judean
Desert documents, one discovers that the delimiting of real estate parcels by abut-
ters is a widespread ancient tradition well attested in Aramaic and Greek records
persisting into Medieval Arabic legal documents . . . Khan (1993:31-32), in his edi-
tions of Arabic texts from the Cairo Genizah, illustrates the currency of this prac-
tice in Medieval Egypt.”
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The plausibility of continuity mooted here with medieval usage in
the language of the present legal corpus underscores the potential
significance of this ‘literary genre’ to research on traditionally dis-
tinctive features of Muslim Arabic. Also worth mentioning in this
connection, is the fact that—as in the ancient Akkadian bureaucracy
(cf. von Soden, op. cit., 134)—the clerk in a Muslim court was, in
many cases, a future judge; this factor may, in the long run, have
contributed to some degree of conservatism in norms of language
and style.

The aim of the present research is to delineate salient aspects of
the interface of law, language, and culture in a society of sedenta-
rizing Cyrenaican Bedouin as reflected in the Libyan legal docu-
ments under study.'” Two specific parameters of orality in the legal
texts will be examined: (a) subclassical (mostly vernacular) formal
traits in their language, and (b) the cultural significance of anthro-
ponyms in the legal documents as exponents of folk religion.

2. Linguistic notes

Unlike court records in the West, for instance in America, where
“the law requires a verbatim trial record” (Walker, Verbatim record,
205), court protocols issued by shari‘a courts are, in most cases, con-
cise statements'' drafted by a clerk (ka#b) at the improvised dictation
of a ¢adt or his deputy (ra@’th) summing up—rather than reporting
in detail—verbal exchanges in a trial. As noted in Layish, Legal Docu-
ments, 2,

... the legal documents are not transcriptions of legal proceedings that
took place in court. Usually, the documents are very concise. Only
issues relevant from the legal point of view are recorded, and these
are phrased in general terms that do not convey to the outside observer
an accurate insight into the parties’ states of mind, their specific motives,
and the backgound to the events in question.

" The Libyan sharia courts were abolished by Muammar Qadhdhafi in 1973.

""" An idea of the conciseness of some of these documents can be obtained by
noting the quantity of additional insertions necessary in a fully explicit translation
of these Arabic texts into a foreign language.
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A legal document ordinarily comprises a ritual opening,'” the speci-
fication of purpose, statements or depositions by litigants, claimants,
and witnesses—often incorporating fragments of narrativity—and the
summing up and sentence of the presiding ¢ad7. In the documents
from Ajdabiya, the latter’s intervention can entail a certain degree
of intertextuality, i.e., (usually unidentified) allusions to treatises on
Muslim law.

A systematic analysis of the language of these documents is beyond
the scope of the present preliminary study. The following remarks
address a few representative instantiations of subclassical usage observed
in the legal documents with the aim of exemplifying, in tentative
fashion, the stylistic range typifying legal discourse in a Libyan shar7
setting. Significantly, a similar linguistic mixture appears to charac-
terize legal documents from other parts of the Arab world, e.g.,
Arabia (“The cases...are written in a mixture of colloquial and
classical Arabic”; Sergeant, Law cases, 33).

The subclassical traits addressed here are, to be sure, not special
to the language of the legal documents under study but would seem,
nonetheless, to merit attention inasmuch as they pertain to an insti-
tutionalized norm of written Arabic evidently current in the former
day-to-day usage of Libyan Muslim (sha7’a) courts until their abo-
lition. In the interests of brevity, I shall present the following lin-
guistic comments in note form:

(1) From the perspective of orality adopted in the present paper,
a revealing formal feature at the level of discourse attested in the
language of the documents relates to the treatment of reported speech.
Despite the already noted relative marginality of verbatim records
typifying Muslim court protocols, several documents in the present
corpus nonetheless display a fair amount of reported discourse in
direct, indirect, and mixed speech modes (e.g., docs. 1, 4, 7, 9, 11,
12, 21, 25, 60, etc.).

Indirect speech is a highly grammaticalized mode of expression
requiring a degree of reflection on the part of the speaker together
with adoption of psychological distance from the reported events.
Facility in negotiating a self-distancing posture here may well be cul-
turally conditioned.

2 The function and meaning of the ritual opening in Arabic legal documents is
commented on in the following section dealing with the significance of Islamic sym-
bols in these legal texts.
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A statement in indirect speech presents a grammatically more
complex sentence structure than its direct counterpart since it entails
embedding of the reported statement into a larger syntactic form.
In its turn, subordination involves several formal shifts: adoption of
3rd person pronouns instead of the original lst and 2nd person
forms, switching of deictics, temporal adjustments in the verb, etc.
Consequently, the category of ‘indirect speech mode’ can be said to
pertain, in principle, to a more evolved discourse type constrained
by a set of consciously applied rules requiring facility on the speaker’s
part in handling abstract grammatical representations.'” It is there-
fore understandable that, in informal registers, speakers may opt for
the grammatically less encumbered direct speech mode.

In fact, the most frequent mode of reported speech occurring in
the legal documents is direct:

(a) wa-halafat bi-nassihi kama yajib qa’ilatan bi-llahe ladhi la ilaha lla
huwa . . . annd™* zawji ‘Abdallah Isa la taraka I shay’an wa-la lahu shay’ an
yuba® “and she swore in the wording (nass) [of yamin al-gada@’], as required
[under the shar7 procedure]: [I swear| by Allah, beside whom there is
no God. .. that my husband ‘Abdallah Isa left me nothing, and that
he owns nothing that can be sold [to provide maintenance]’ (29, 5-7);
(b) hadara Ibrahim . . . qarrara mudda‘iyan ‘ala sihrihi Muflah . . . zawyj bnatihe
Khadia al-madhkiira q@’ian fi da‘wahu anna® Mufiahan hadha [-hadir bi
l-majlis tazawwaja bi-bnatt Khadia mundhu xamsat a‘wam ‘Ibrahtm appeared
[in court] ...In the claim against his son-in-law Muftah . . . husband
of his aforementioned daughter Khadija, he stated: Muftah present
here at this court session married my daughter Khadija five years ago’
(31, 5-8).

The court protocol being essentially a textual record of an oral event,
it invites comparison with other written texts of oral literature, where
a high incidence of the direct speech mode has also been noted (cf.
Bauer, Indirect speech, 92).'°

As can be inferred from the aforecited examples, use of direct
speech in the documents can also occur after an introductory par-
ticle as in Classical Arabic:

'3 In this connection, it is not trivial to note that the structure of sentences in
indirect speech is sometimes subject to conflicting interpretations (e.g., of the sequence
of tenses in English; van der Wurfl, Sequence, 264f.).

" For Classical Arabic ¢a’ilatan . . . inna.

1 For Classical Arabic ga@’ilan . . . inna.

' Direct speech is also widely exemplified in Cyrenaican narrative styles; see the
texts in Panetta, Bengasi 1, passim.
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nadihu an axbina bi ra’yika ‘sie riefen ihnen zu: Tue uns deine Mein-
ung kund’’; ba‘atha rasilan ia Ibrahim an la tada® kitabt min yadika ‘er
schickte einen Boten an Ibrahim: Lege meinen Brief nicht aus deiner
Hand!” (Reckendorf, Die syntaktischen Verhiltnisse, 575); katabtu tlayhi
bi-an qum ‘1 wrote to him, Stand; 1.e. I wrote him the command to
stand’ (Lane 104).

Significantly, the systemically unmarked option for reported discourse
obtaining in certain Arabic colloquials also appears to be direct
speech, sometimes with minimal grammaticalization, as in Cairene:

In der lebhaften Sprechweise der Araber werden die Ausdriicke fiir
“sagen” vor Einfithrung der directen Rede hiufig ausgelassen, und
wird dieselbe entweder ohne alle Copula oder auch mit we direct in
den Satz eingefiihrt. Beispiele: xabatet ‘albab til'et imrat elxawaga min “sie
klopfte an die Thir; da kam die Frau des Kaufmannes heraus (und
sagte): wer (ist da)?” Ebenso qalet laha yaxtt ana xaltik fulane ahlan wesahlan
sallima ‘ala ba‘dithum “sie sprach zu ihr: “meine Schwester, ich bin deine
Tante so und so”. (Die andere sagte:) “willkommen!” Sie begrissten
einander.”!” (Spitta, Grammatik, 389)

Of particular interest, in the documents under study, is a tendency
to shift from a direct to an indirect speech mode within the bound-
aries of the same utterance. A well-known instance of this option in
many languages is the usage known in French as “style indirect libre”
typically exemplified as a literary device aiming at spontaneity and
naturalness in belles lettres:

Flowers? Yes, flowers, since he did not trust his taste in gold . . . (Virginia
Woolf, Mrs Dalloway, 124).

Mixing of direct and indirect speech in the documents, however,
takes a somewhat different form. In the following examples, a main
clause displaying a verbum dicendi (qala, qarrara, idda‘a, etc.) is syndet-
ically joined to a statement in conventional indirect speech; the lat-
ter then undergoes a sudden shift to direct speech, the change being
explicitly marked by a switch of pronominal deictics:

(a) hadarat Kheriyya . . . wa-qarrarat anna zawjaha ‘Izz al-Din . . . tallagaha
thalathan la talagayn kama za‘ama. . . . wa-haythu anna Izz al-Din al-madh-
kar tallagant bi-hudar kull min Mhammad . . . ‘Khériyya stated in court
that her husband ‘Izz al-Din divorced her by means of a triple repu-

7 For omission of gala introducing direct speech in certain narrative contexts in
Modern Standard Arabic, cf. Blau, Syntactic Trends, 214.
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diation and not by means of a double repudiation, as he had [previ-
ously] alleged . .. “and since the aforementioned ‘Izz al-Din divorced
me 1n the presence of each of [the following]: Muhammad ...”’ (35,
4-8); (b) wdda‘at al-hurma al-musammat Sa‘tda . . . zawjat Salik al-Jarma
sabigan ‘ala Ibrahkim al-Dabi® wa-qalat fi du‘aha anna'® zawjaha al-madhkar
yatlub minnak ya Ibrahim mablagh thaman'® zawazil ‘a woman called
Sa‘Tda . .. the former wife of Salih al-Jarma . . . brought a claim against
Ibrahtm al-Dabi‘ [her present husband] stating that her aforementioned
husband Salih “claims from you, O Ibrahim, a sum equivalent to eight
camels”’ (27, 1).

Shifts of speech mode in these Arabic legal documents are presum-
ably a by-product of courtroom pragmatics whereby, in certain con-
texts, citation of the speaker’s ipsissima verba enhances the document’s
evidential weight.”

Mixing of direct and indirect speech modes in Semitic and other
languages has been insightfully examined in Goldenberg, Direct Speech,
91-92 where the author concluded:

The formation and status of direct-speech constructions, the problem
of differentiating between direct and indirect, the possible combina-
tions of direct and indirect elements, ... do not leave much sense in
sticking to the simplistic description of two categories, the one of a
direct-literal-asyndetic quotation and the other of an indirect, deicti-
cally switched and syntactically-transposed embedding, even if these
are supplemented with a third category of “semi-indirect”, half-switched
and asyndetic veiled speech.

Significantly, mixed speech modes in some of the legal documents
under study entail a degree of degrammaticalization exemplified by
a certain degree of inconsistency in the implementation of prono-
minal deixis:

(a) fa-gabahum Ahmad as-Sarrar: idha l-zawja halafat ‘ala -mushaf al-sharif
anna sabab nufurtha wa-‘adam ryatha ila baylt anna zahda fike . . . ‘Ahmad
as-Sarrar answered them as follows: “If the wife takes an oath on the
noble Qur’an that the reason for her alienation from me and her
reluctance to return to my conjugal home is her own personal aversion

" For Classical Arabic galat . . . inna.

1 The form ‘aman ‘eight’ with a short vowel in the second syllable here proba-
bly reflects a vernacular pronunciation as in Cairene tamdn (Spitta, Grammatik, 158).
Panetta, Bengasi, 159 cites only the equivalent with the etymological long vowel #man
awrdg ‘otto foglie.’

% On use and non-use of dialect in reported speech integrated in Arabic jour-
nalistic discourse, see Fakhri, Reported Speech, 176f.
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for him [me]...”” (70, 8-9); (b) qarrara l-zawj anna kaffat ma It ‘alayha
min sadaq sabigan tanazall laha ‘anhu ma‘a ‘ada arba‘ata ‘ashara junayhan
lahu bi-dlimmatiha wdha sar al-khata® minha tadfa“ lahu . . . ‘her husband
stated: “[In the case of an eventual divorce| I hereby renounce in her
favour the entire [prompt] dower previously due to me from her with
the exception of 14 pounds, which were his [mine], owed to him [me]
by her. In the event that the guilt [for the dissolution of the marriage]
1s imputable to her, she will be required to pay him [me], etc.”” (10,
15-17).

In the examples cited here, the reported statement begins in direct
speech (cf. bayti) and then shifts abruptly to the indirect mode (cf.
Jiht). Inconsistent pronominal deixis in this context invites compa-
rison with instances of degrammaticalization concomitant with oral-
ity reported in other languages. Thus Fleischman, Philology, 21 observes
that Old French, “very much a spoken language, the communica-
tive instrument of a fundamentally oral culture adapted to writing”
displays “tense usage to defy grammatical logic with jarring alter-
nations between the past and the present. . ..”?

(ii) In the realm of syntax, recurring deviations from normative
usage show up in numerical expressions. Classical Arabic ordinarily
places definite numerals affer the quantified noun: al-ashkhasu [-thala-
thata ‘ashara, though placement of the defined numeral first before
an undefined noun (e.g., al-thalathata ‘ashara shakhsan) is also current
but technically incorrect (Krahl/Reuschel, Lehrbuch, 214). Our doc-
uments frequently resort to the latter option: wha dafa‘a li I-“ashrata
gunayhat (1, 16), presumably under the impact of colloquial usage.

The rule of gender polarity between a noun and its qualifying
numeral is not always observed: thalathu asawira min alfidda ‘three sil-
ver bracelets’ (2, 3) for thalathatu asawira, the rule of concord being
based on the gender of the singular form of the noun: swar (m);
banatuha [-thalatha ‘her three daughters’ (45, 12) for banatuha [-thalath
‘her three daughters,” bid‘atu sinin ‘a few years’ (55, 4) for bidu sinin,
etc. Analogous departures from the norm show up in numerals from
11 to 20: wa-swar min alfidda zinatuhu sittata ‘ashara aqiypatan ‘and a
silver bracelet weighing 16 uqiyyas’ (5, 9) for sutta ‘ashrata uqiyyatan;
arba‘ata ‘ashara aqiyyatan ‘14 uqiyyas’ for arba‘a ‘ashrata aqiyyatan (5, 9);
sab‘ata ‘ashrata sanatan ‘17 years’ (32, 8) for sab‘a ‘ashrata sanatan, etc.

2l The topic of orality and law has been extensively investigated in relation to
legal texts in European languages; cf. Claassen, Recht und Schrift, Vollrath, Gesetzgebung,
and Schmidt-Wiegand, Stammesrecht.
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Discrepancies of this kind in the use of literary Arabic numerals are
not surprising since the archaic and grammatically complex rule of
gender polarity obtaining in several Semitic languages has been dis-
carded in Arabic colloquials spoken outside Arabia, Morth, Rardinal-
zahlworter, 162f.

(iii) Another clearly vernacular feature in the documents relates to
a special semantic function of the preposition £ ‘to, for’ with a 3rd
pers. masc. sg. proclitic pronoun (i.e., lahu) conveying roughly the
meaning ‘ago, previously’:

(a) wa-dda‘a Abii Kinnt [-madhkiar anna Wardugih b. Buri qatala akhi Salih
Jt l-dar -Tibbawiyya lahu bid‘at sinin “The aforementioned Abt Kinnit
claimed that Wardugth b. BT killed my brother Salih in the terri-
tory of the Tibbu tribe a few years ago’ (55, 3—4).

This special use of literary Arabic /Z seems to be modelled on the
expression /-af in the Cyrenaican Arabic vernacular, as can be inferred
from the following example:

ha ménteres l-ah shar ‘egli ¢ divenuto sordo da (lett.: a lui—e—) un mese’
(Panetta, Bengasi 1, 284).

Some dialects, such as Palestinian Arabic and Maltese, have evolved
a closely comparable temporal use of a directional preposition with
an enclitic pronoun which—as in Libyan Arabic—also refers back
to the sentential subject: Palest. Ar. “ili sé‘ten bastanna ‘I’ve been wait-
ing for two hours’ and Maltese dli saghtejn nistenna> (same meaning).

(iv) A highly interesting trait in the language of the documents
relates to the use of the expression /@ zala as in the following sentence:

wa-la zala l-hal mustamirran ila ma qabla [-tarix bi-bid‘at ayyam “Such was
the situation until a few days ago’ (1, 7).

Blau, Syntactic Trends, 174 has commented on the diffusion of this
expression—instead of the expected ma zala—in certain forms of

Middle Arabic and stressed the difficulty of explaining

... why this hyper-correct usage of /z contrary to both Classical Arabic
and Neo-Arabic, has arisen especially in Middle Arabic la ziltu, etc.
Fleischer, I, 447, speaks of a composite ma zala, which does not,
however, explain why /@ is used more before zala than before other
perfects . . .

This odd usage in the language of the legal texts under consideration
is clearly not of dialectal origin since Benghazi colloquial Arabic, like
other dialects, here shows ma-zal ‘ancora’ (Panetta, Bengasi 1, 308):
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ma-zal ma yakels ‘mon mangia ancora’; ma-zal ga‘ad ‘(egli) ¢’¢ ancora’

(op. cit., 272).%

Panetta’s hyphenation of dialectal ma-zal intimates that this express-
ion has undergone lexicalization with loss of sublexical complexity
and concomitant grammaticalization—hence it never shows the dis-
continuous negative adjunct {-§} that is normal with ordinary verbs
in many Arabic dialects.

The negative particle /a in la-zala occurring in the legal texts has
been transferred from the Imperfect form la-yazalu ‘still, yet,” as in
MSA l@-yazalu fi haja ilayhi ‘he stll needs it (Wehr, Dictionary, 449).
Analogical syntactic transfer of this particle to l@-zala was presum-
ably triggered off by the function of the Imperfect form la-yazalu as
a marker of durative aspect. The temporally neutral character of
aspectual markers presumably facilitated the integration of the lexi-
calized negative particle /@ in a perfective context.

(v) In both Classical and vernacular Arabic, relative clauses refer-
ring back to a definite antecedent require a relative pronoun some-
times omitted in our documents: Raj‘a bnatu I-Hafiz ummuha Shwékha
‘Raj‘a, the daughter of al-Hafiz, whose mother is [called] Shwekha’
(5, 3); al-ragul al-maduww Salim b. AbT [-Qasim wummuhu Sharifa ‘the man
called Salim b. A.Q), whose mother is [called] Shartfa’ (5, 5); Fatma
bint Mhammad ummuha Rabha ‘Fatma, Mhammad’s daughter, whose
mother is [called] Rabha’ (6, 3).

(vi) In the morphological sphere, a significant but unsystematic
trait imbibed from spoken Arabic is the n-kt-b Imperfect: marking of
the 1st pers. sg. of the verb with the prefix n- (indicated in bold
print in the examples cited below) replacing Old Arabic ’a-. This
formal trait can occur, as in the example just cited, juxtaposed to a
genuine classical Ist pers. sg. form. Understandably, it occurs mostly
in verbal lexemes that are common coin in Libyan colloquial Arabic,
e.g., derivatives of ¢lb, by, wsl, shhd, 17, etc.:

(a) natlub min janib al-shar al-sharif [an] nabi‘aha lahu ‘I request from
the noble Shart‘a Court [permission] to sell it to him [i.e., the hus-
band’s share of the irrigated plot to his partner]’ (28, 6); (b) wa-ba‘da
dhalika lam nattasil biha ‘after that, I had no contact with her’ (41,
28); (c) hadha ma nashhad bili ‘this is what 1 testify’ (48, 12); (d) wa-
haythu anna al-hadith qadarahu allah ta‘ala natlub tagilahu bi l-mahkama

# For the inflection of dialectal ma-zal, cf. Owens, Libyan Arabic, 159.
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l-shar‘iyya ‘and since this accident has been ordained by Allah the
Exalted, I ask that it be registered in the Shari‘a Court’ (58, 10-11).

This morphological trait is a well-known shibboleth of Maghribt
Arabic (cf. Cyrenaican colloquial nimsik, nagbal, niktib, nakil, etc.,
Owens, Libyan Arabic, 218, 224), and can be heard in parts of Egypt
and westwards in all the dialects of N. African Arabic (Blanc, fmper-
Ject); it 1s also characteristic of Andalust Arabic (Corriente, Gram-
matical Sketch, 100), Sicilian Arabic, and Maltese.

(vii) In the inflection of the dual in nouns, the oblique form, the
source of the colloquial dual (cf. Blanc, Dual), appears in place of
the nominative and vice versa:

(a) fa-innt mustaidd bi-an nadfa‘a laha qimata l-ratlan al-madhkaran . . . ‘1
hereby undertake to pay her [a sum] equivalent to the aforementioned
two rotls of silver’ (33, 8) for al-ratlayn al-madhkirayn.

Actually, deviations with regard to case inflection also occur in more
general fashion in the documents:

wa-yadfa“ haja min al-daratum li-ban@ ‘amm al-maqt@l “and he will pay one
haja i cash to the victim’s male paternal cousins’ (55, 7-8) (for l-bani
‘amm al-magtal).

(vitl) In the realm of phonology, one notes a trend towards elision
of short vowels in open unstressed syllables familiar from many vari-
eties of vernacular Arabic. In the documents, it is signalled by inser-
tion of secondary prosthetic alif (here indicated by zero) before ensuing
word-initial consonant clusters. Whereas vocalic elision is fairly sys-
tematic in the varieties of colloquial Arabic where it occurs, the doc-
uments examined here display it exclusively in names: «wmhmd> (1,
11) (= Mhammad), «obryk> (= Brik), «ojdyd> (18, 6) (= Jdayyid), anrym
bnt ehsyn> (45, 5) (= Maryam bint Hsen), <ojlwlat (58, 5) (= Jlalai),
«<wjt mhmd bw ehsyn . ..ywns bw ehsyn> (65, 1) (= zawjat Mham-
mad bu Hsen . .. Yanus bu Hsén), etc. The toponym Ajdabiya is cited
throughout the documents both with and without prosthetic afif; e.g.,
gdabyh> (1, 4; 13, 3). The recognition tendered here to spoken ren-
ditions of frequently used names gives a rough idea of the ‘code-
switching’ between formal and informal linguistic registers characterizing
verbal exchanges in the Libyan courtroom. Dialectal influence is also
evident in fa‘alil plurals with a weak third consonant position, where
the documents show dialectal /y/ rather than hamza: hawayy, baha-
yim, ctc., and in morphophonemic restructuring of verbs with final
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hamza as finally weak, e.g., qwa’a ‘he read’: fa-ba’d ma qarayna (for
qara’na) ‘alayha al-jawab . . . ‘After I read out the letter to her...” (19,
5); note also hypercorrect <> in <bana’> (I, 8) for <bana> ‘he built’
and elision of the glottal catch yielding a new diphthong in ‘apla
‘clan’ (63, 9) continuing dialectal ‘@l < OA @ila.

An intriguing phonetic oddity in the documents is the orthographic
variant gyblh> (63, 10) for the clan name Jfaballah which de Agostini,
Popolazioni, 408-9, transcribes both as Giaballe and Geballa (54, 22).
The variant with the fronted reflex <0 < OA @ would seem to be
a rare occurrence in these documents of the so-called imala shift
reported in some varieties of Cyrenaican Arabic affecting the low,
central, long vowel in certain fronting consonantal environments: §zer:
‘buying’ < *sar, giddiem ‘in front of’ < *quddam (Mitchell, Language,
36, 66). The wmala reflex—realised [€]—also typifies the Bedouin
dialect spoken by the ‘Awlad ‘Ali encamped in Sahil Maryut in the
Western Egyptian desert (cf. Matar, Lalyjat al-badw, 51-70).

(ix) The impact of orality on the documents also pervades the lex-
ical domain which has integrated several traditional legal concepts
pertaining to customary law (urf): mughtaza ‘an angry wife,” dar ‘adl
(doc. 9) ‘tribal institution for handling marital disputes,” and rhym-
ing expressions enshrining dictates of legal lore: ‘@la ‘ayb aw ghayb
(1,15)—lit. ‘in the case of shame or absence’—that is, in the event
of the wife’s adultery or the husband’s absence through death or
desertion (cf. Glossary, 288, s.u. ‘ayb); wa-baytuha wa-ma lamma wa-
r@’suhd wa-ma damma (5, 10) (referring to the event of divorce or the
husband’s decease; Glossary, id., s.v. bayi), etc.

The aforementioned concept dar ‘adl is, within the scope of this
paper, of paramount interest since its referent is essentially the cus-
tomary law institution designated by the vernacular Arabic term bayt
ish-shana‘a, lit. ‘the house of repulsiveness’ in the juridical traditions
of the Cyrenaican Bedouin (for details, see Glossary, 287, 289 and
Layish, Dar ‘adl, 203f.). Relexification of this customary legal con-
cept by means of a literary Arabic equivalent underscores the postu-
lated formal iconicity of the diglossic gradient vis-a-vis the dichotomy
obtaining between wrf and shari‘a. Paradoxically, this innovative
lexification legitimizes an institution that runs counter to the letter
and spirit of Muslim law which safeguards by means of heavy sanc-
tions the privacy of the individual’s home (cf. doc. 9).

(x) Highly noteworthy in the realm of lexical and semantic cre-
ativity bridging the conceptual domains of ‘@da and sharia are two
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technical terms in the documents deriving from well-known Arabic
lexemes but conveying meaning patterns apparently unattested in the
standard dictionaries, literary or dialectal: fgja and lfyam. The term
haja here designates a standardized unit specifying a variety of pos-
sible referents ranging from cash to clothing or personal effects:

wa-alzama nafsahu bi-daf* al-dipa al-ma‘rafa ‘ndakum arba‘at jimal min dhu-
kir al-ibil wa-hajatayn ghanam wa-hamir wa-arba‘at hawayy® daralam. wa-
ll-magtal uxtayn® fi dipar Tibbi. ittafaqi yadfa® lahunna jamalayn wa-haja
min al-bahayim wa-haja min al-darahim wa-yadfa haja min al-darahim li-bani
‘amm al-magtal . . . ‘He obligated himself to pay the blood money that
1s customary (ma%if) among them, that is, four male camels, two hawayy
of sheep and donkeys, and four fhawayy in cash (darahim). The slain
man (magtal) has two sisters in Tibbu territory (diyar), and it was agreed
that [the perpetrator| would pay them [out of the aforementioned
blood money] two camels, one Agja of livestock, and one haja in cash.
He will [also] pay one /kdja in cash to the victim’s male paternal cou-
sins...> (55, 6-9).%

The aforementioned semantic continuum pertaining to the lexeme
haja probably derives by back-formation from the meaning of the
plural equivalent fawayy (= Lit. Ar. hawa’y) ‘everyday objects, effects,
clothes, etc.” (Wehr, Dictionary, 246). The singular ordinarily means
‘need, thing’ in most North African vernaculars, and ‘necessity, re-
quirement, prerequisite; natural, bodily need, necessary article, thing,
object’” (Wehr, loc. cit.) in literary Arabic.

According to Fraenkel, Fremdworter, 100 the Arabic term lyam con-
tinues Syriac [9gomo ‘bridle, bit’ (J. Payne Smith, Dictionary, 235); the
same meaning is retained in both literary and vernacular Arabic. In
the documents, the term is restricted to doc. 63 where it does not
have this meaning; rather it specifies a unit of immovable property
and usually occurs in the context of land requiring to be equitably
divided among members of a clan in the execution of a will (for
details, see Glossary, s.o. §m):*

3 For arba® hawa’y.

# Normative Arabic usage here requires wxtan.

% For other occurrences of this lexeme, cf. docs. 6, 11-15; 13, 6-10; 46, 2-3;
and 55, 6-9.

% The equivalent term in the Negev Bedouin vernacular is minah, pl. ma‘ani (Mr.
Sasson Bar Zvi, p.c.).
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They convened a gathering at an appointed time (mi‘ad) in order to
divide [the land] among themselves the following year, God willing,
on the basis of the 35 lyams constituting the entire land in question.
[The division is to be carried out as follows:] the Hwej lineage [is
entitled to] 20 lyams, the al-Baba lineage to 18 fjams; etc. (63, 4-5)

This semantic innovation in the language of the legal documents
derives from the verb lgjama ‘to restrain, curb’ (Wehr, op. cit., 1007),
hence ‘to limit, set the boundaries,” for instance, of a piece of land.
Also worth mentioning here, are the cognates lgjam, pl. ajam ‘terra
mediocris inter asperam et acqualem’ (Freytag, Lexicon, IV, 88), ‘aver-
age ground’ (Hava, 679), and the unit of measure muljam ‘term for
a standardized measure of capacity’ (Ullmann, Worterbuch, 254),
‘mesure dont on se servait a Bagra; . . . elle contenait 21/2 sa“ = 10
modd,” Dozy 1I, 525). In Jewish Yemenite Arabic, fyam means ‘bar-
rage constructed at the mouth of a main channel’ (Piamenta, Dictionary,
II, 445).

(x1) Finally, the documents display borrowings from colloquial
Arabic designating material realia: kiswa ‘woman’s dress,” fita ‘apron,’
shar ‘she-camels,” ‘@amiyy ‘young bull,” zawazil ‘gelded camels’ (27,
2), hawli ‘yearling ewe-lamb.” The colour term in al-naga al-khadra®—
lit. ‘the green she-camel—probably denotes a greyish white camel
(cf. Borg, Color, 131).

Vernacular influence on the language of the documents sometimes
percolates the realm of phraseology:

... wa-yanqgatl’® baynahum al-niza® wa-lladht yata‘adda ‘ala ahad bi-qatl aw
darb ma yulzim illa nafsahu wa-huwa -mas’@l *. . . and the dispute will be
settled. Whoever kills or assaults [in future] a member [of the killer’s
agnatic group| will make only himself liable [to vengeance| and he
alone will be responsible [for the consequences of the action]’ (55,
9-10).

The expression huwa [-mas’ul here renders in a matter-of-fact collo-
quial register a Higher literary formulation such as wa-huwa sa-yata-
hammal mas’alyyyata dhalik.

(xii) Foreign words in the documents, conceivably imbibed from
the urban Libyan vernaculars, are mostly loans from colonial Italian:
&krzy> [= *karrozi] (30, 4) ‘carriage’ < carrozzino ‘small horse-drawn
carriage’ (cf. Maltese <karozzinm); <bidund (35, 9) ‘can, drum’ < bidone,
dbrakh> [= *barrakka] (54, 14) ‘hut’ < barracca; <sinyur gbtan> [= ?
*sinyor qabutan/qubtan]| (65, 6) < signore capitano. 'The rendition of
the name of the month September as <«stmbr (28, 2) reflects the
native pronunciation of It. Settembre.
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3. Interpreting anthroponyms i the legal texts

Wolfram von Soden (1985:126) has observed that in ancient Near
Eastern societies, “im strengen Sinn gibt es kein weltliches Recht,
sondern nur ein religioses.” It has rarely been noted that, from the
perspective of Semitic legal history, the customary law of the Bedouin
presents, in this regard, a striking exception in that it derives its
mandate essentially from tribal authority rather than by evoking
otherworldly, religious sanctions. By the same token, the adoption
of SanuisT Sufism by the Cyrenaican Bedouin entailed a radical trans-
formation of their secular law and animistic religious orientation since
both agnatic authority and the sanction of a more classical form of
religion became concentrated in the hands of their tribal leaders.”
Geertz, Cultures, 126 has stressed that

Religion is never merely metaphysics. For all peoples, the forms, the
vehicles, and objects of worship are suffused with an aura of deep
moral seriousness.

Legal documents issued by shari’a courts explicitly propagate the reli-
gious symbols of Islam. The shahada with its invocation to Allah and
the Prophet Muhammad (bismillahi l-rafmani [-rahim—wa-salla llahu ‘ala
sayyidina Mupammadin wa-alihi wa-sahbihi wa-sallam) is such a symbol.

Blessings at the head of protocols lend a religious dimension to
the text® and ordinarily comprise an invocation of Allah, a prayer
for the Prophet, his family and companions, and a blessing for the
then ruling monarch Muhammad Idris. This last practice was pre-
sumably inspired by the blessing invoked on the head of state dur-
ing the Friday prayer service;” though it is also worth noting that
the Libyan monarch enjoyed the status of sharif or descendant of the
Prophet and of head of the Santsiyya order.”

? In practical terms then, this pattern of religious conversion with sedentariza-
tion amounted, in effect, to a shrewd political strategy enabling Bedouin to appro-
priate the power symbols conferring on them control over the settled community.
On Bedouin seeking interaction with neighbouring states, see Kressel, Shepherding,
Ch. 1.

% Beyond the immediate objective of creating a religious aura around court pro-
ceedings, the blessings conceivably fulfill the more general aim of bringing all mun-
dane matters within the boundaries of religious space in conformity with a spiritual
viewpoint shared with other Semitic religious systems, e.g., Judaism and Christianity.

% Note also, in this connection, the Arabic term amin (< Hebrew amén ‘certainly’)
at the end of the blessing formula (cf. Lane, Manners, 89).

* This Libyan ruler’s state functions as Amir—and (later) king—were vested with
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Interestingly, doc. 2, ratifying a marriage contract states its cont-
ents in the form of a blessing: al-hamdu lllahi lladhi ahalla [-mkah wa-
bayyana ahkamahu “Praise be to Allah who established marriage and
made plain the laws concerning it!”

Trimingham, op. cit., 28 observed that “Power symbolism in Islam
is . .. primarily based on words.” The juxtaposition and close asso-
ciation of Allah and Muhammad (“le plus saint des noms musulmans,
apres celui d’Allah”; Chebel, Lummaginaire, 118) at the head of legal
documents conveys to the Muslim perusing these texts something
more than a mere pious gesture. It is here suggested that these names
are iconically as inseparably linked as are the three persons of the
trinity in the Christian Basmala (bismillahi wa-l-ibni wa-l-rithi [-qudus ‘in
the name of God, the Son, and the Holy Spirit’), where the con-
joined linguistic tokens for divinity and humanity intimate theological
equivalence. There are signs—specifically, in anthroponymic usage
reflected in the texts—indicating that, at the level of unreflective
thought, the metaphysical boundary between Allah and Muhammad
1s, at the very least, blurred in some minds. Thus alongside classic
‘Abd-names, which Muslim tradition set aside as an exclusively
theophoric name-set (i.e., pertaining to the so-called asma’ fhusna ‘beau-
tiful names’ evoking the deity), such as

Abdallah, ‘Abd al-Hamid, ‘Abd al-Salam, ‘Abd al-Qadir, ‘Abd al-Hafiz, Abd
al-Rahman, ‘Abd al-Falil, ‘Abd al-Wahhab, ‘Abd al-Karim, ‘Abd al-Aziz, ‘Abd
al-Salam, ‘Abd al-Latif, ‘Abd al-Alyy, ‘Abd al-Samad, etc.,

the name pool in our documents shows the unconventional combin-
ations ‘Abd al-Rasul ‘the servant of [Allah’s] Messenger’ (20, 5; 58,
3), and Abd al-Nabiyy ‘the servant of the Prophet’ (46, 15-16) evo-
king the Prophet Muhammad.? These same “bd-names referring to
the Prophet have also been noted among the Negev Bedouin (per-
sonal observation).*

temporal authority modelled on western notions of government and would there-
fore seem to be intrinsically devoid of religious sanction in Islam (cf. Ayalon, Malik).
On the historical context around the creation of the Amirate of Libya, see Evans-
Pritchard, Cyrenaica, 105—106.

' It appears that orthodox Muslims at the present time disapprove of their use;
one source designates them al-asma’ al-muharrama wa-l-makritha wa-l-manhiyy ‘anha ‘the
forbidden and loathsome names [whose use is to be] prohibited’ (an internet arti-
cle entitled xidmat asma’t l-mawalid from Laha-online dated March 2003).

3 Note also the name Abd Muhammad recorded for Palestinian fallahin in Macalister/
Masterman, Personal names. For unconventional uses of the name component ‘Abd,
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Earlier work on Islamic names—for instance, Hammer-Purgstall,
Ueber die Namen der Araber (1852), Garcin De Tassy, Mémoire (1854),
and Sir T.E. Colebrooke, Proper Names (1879)—recognized the exis-
tence of ‘Abd-names evoking the Prophet but, to my knowledge, no
serious attempt has been made to account for them. Remarking on
the incidence of the name Abd an nebi along with orthodox ‘Abd-
names in Hammer-Purgstall’s study, Colebrooke, op. cit., 183, observed:

It is not easy to understand how ‘the servant of the prophet’ finds a
place in a collection appropriated to attributes of God. Reverence for
Mahomet, Aly and his sons Hasan and Husain, finds expression in
some proper names is use among Persians and Turks as well as Arabs.
Thus we have:—

Abd ar rasil, servant of the sent, 1.e. the prophet; Gholam-i-Mahommed,
servant of Mahomed; Bandah-i-Aly, and Aly Kuli, servant of Aly; Murteza
Kuli, servant of the approved, 1.e. Aly;. ..

De Tassy, op. cit., 443 also records the name ‘Abd ussayyid referring,
no doubt, to the Prophet, designated sayyid in the Muslim Basmala. In
the documents, this name occurs in a genealogical sequence recorded
in doc. 61, 7: al-Dhib b. ‘Abd al-Sayyid b. al-Dhib. In doc. 15, 6, the
unusual name Dull al-Sayyid* pertains to a freed Sudanese woman
slave; from a paradigmatic standpoint, this name may also belong
to the ‘4bd name set, the component ‘Abd being presumably limited
to men’s names. There is also one occurrence of the name com-
ponent al-Sayyid (16, 7) appearing alone.

It is probably not far off the mark to interpret the inclusion of
the Prophetic name in a formally theophoric name paradigm as
indicative of its bearer’s deification in the popular mind. Incidentally,
Sufism went a long way towards justifying such unorthodox views,
for instance, by attributing to the Prophet “pre-existence before cre-
ation” (Trimingham, Sufi Orders, 161), which, in the words of Nichol-
son, Studies, 87, “brings Mohammed in some respects very near to
the Christ of the Fourth Gospel and the Pauline Epistles.”

note its playful use in the odd nickname Abd el-Araqj ‘servant of the lame one’ (ibud.,
152).

% The term dull seems to be an altogether rare lexeme; Lane 1797 notes “its
usage in the manner of a proper name in the saying”: fuwa dullun bnu dullin ‘he is
the unknown, the son of the unknown.’ Its application to a female here may either
reflect a prophylactic strategy or selection of a demeaning name such as is not
infrequently given to females in Arab families (cf. Borg/Kressel, Names).
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Conferral of the Prophetic name on one’s sons is more than a
token of reverence for its namesake since religious personal names
in a Muslim ambience traditionally mediate links with the super-
natural (Kister, Call yourselves, 3). In Borg, The emigma, 1 adduced
another instance of an intriguing linguistic token in colloquial Arabic
that plausibly mirrors a popular perception ascribing divine status to
the Prophet: the pronunciation of the Prophet’s name with velar-
ization (tafkhim) among the Sinai Bedouin: Mhammad (Stewart, Texts,
291), presumably by analogy with the velarized pronunciation of
Allah>* T there suggested that this phonological treatment of the Pro-
phet’s name would seem to signal, at the level of folk religion, a
restructuring of the boundary between the Allah and the Prophet in
this group’s construction of the numinous. Arresting explicit evidence
of this perception in the Negev Bedouin’s religious consciousness is
referred to in Aref el-Aref, Bedowin Love, 41:

Veneration for Mohammed is very deep. Mohammed stands head and
shoulders above the rest of the prophets. Indeed, in some of their
minds, there is doubt whether they should place Allah or Mohammed
first. I have been asked more than once by the Badu whether
Mohammed 1is greater than Allah.

The perception at the level of popular Islam of the Prophet’s super-
human dimensions has been characterized in Peters (1996:338):

Between the historical Muhammad, the man who was born in Mecca
and died in Medina in 632 C.E., and the Muhammad of history who
grew up in his wake stand the dynamics of Muslim piety so strikingly
described by Tor Andrae at the beginning of this century and Annemarie
Schimmel in more recent times. The Muhammad of history has in
fact become far more than a mere mortal in a variety of ways, but
one transformation in particular has complicated the historian’s task.
Early on, early enough, at any rate, to infect the Muslim sources, a
veneration of Muhammad grew into the dogma of the impeccability
of the Prophet. Like the virginity of Mary in Christianity, the impec-
cability of the Prophet expanded ante, inter and post his call to
Prophethood. The Muhammad who worshipped the gods and god-
desses of Mecca well into his adulthood has all but disappeared behind
the doctrine of %sma, impeccability.

The viewpoint that the iconic transfer implemented in the aforecited
deviant ‘Abd-names encodes a folk Islam finds support in Becker,

% On the component of velarization in Allah, cf. A. Fischer, Zur Aussprache and
Ambros, Qur Entstehung.
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Islamstudien, 37 commenting on the proliferation of names bestowed
on the Prophet by posterity:

Den schénen Namen Allahs sind dann die schéonen Namen Muhammeds
nachgebildet, die auch ihrerseits wieder magische Bedeutung erlangt
haben.

This echoes Tor Andrae’s statement:

Einige safi’s lehrten, so berichtet Abu Bekr ibn al-‘ArabT (gest. 545),
dass Gott tausend Namen und Muhammed ebenfalls tausend hatte.
Musste nicht fiir den einfachen frommen . .. der unterschied zwischen

den asma’ al-fusnad und den asma@’ al-sarifa unmerklich verwischt wer-
den (Die Person, 276).

The dissemination among Bedouin of a folk-version of Islam is in
itself not surprising given their physical distance from the centres of
religious observance. A closely comparable situation exists among the
Bedouin in the Judaean desert (Layish/Shmueli, Custom, 31), in Sinai
and in the Negev. On the brand of Islam practised by the Cyre-
naican Bedouin, Evans-Pritchard, Cyrenaica, 62—3 writes:

Though the Bedouin professed Islam before the Grand Sanusi influenced
them by his teaching, they were almost totally ignorant of its doctri-
nal content, rites, or ritual and moral duties, and it is safe to assume
that that they did not obey its precepts. It is safe to assume this because
even today, after a century of Sanusiya instruction, the Bedouin per-
form their religious duties in a perfunctory way, if at all, and when
Muslim law is at variance with tribal custom they follow tribal cus-
tom. . .. I very much doubt whether many of the Bedouins know how
to pray in the prescribed manner . .. Nevertheless, however lax they
may be in other things, all Cyrenaican Bedouin keep the fast of
Ramadan, and in this annual fast is summed up for them, more than
in anything else, the obligations and privileges of Islam and its unity
and strength.

De Tassy characterized the use of non-theophoric ‘4bd-names as pe-
culiar to Persian and Turkish Muslims. A noteworthy feature of the
data furnished by De Tassy is the parallel treatment of the names
of Allah and Muhammad with that of ‘4Al, the Prophet’s son-in-law
(cited in the author’s transcription), yielding a species of trinitarian
configuration:®

% Cf. also the Yemenite saying: ad fint >an-nabi wa-‘alr ‘Ich habe noch den Prophe-
ten und Ali in mir’ cited in Goitein, Ffemen, 107.
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Abd Allah «Serviteur de Diew», Abd un-nabi, Abd wrragiil «Serviteur du
Prophete», Banda-i-Alr, Ali Cilt, Gulam-1 Haidar «Esclave d’Al, . . . Lutf
Allah «da Bonté de Dieu», Lutf~t Muhammad «la Bonté de Mahomet»,
Lutf Ali da Bonté¢ de Ali» (Mémoire, 464-5).

Whereas the tendency to deify 4/ among extremist groups within
the Sht'a—e.g., the Nusayris—is well known (Bar-Asher/Kofsky, Nusayri
Doctrine, 258), the deification of Muhammad at the level of popular
religion 1s rarely discussed.

It is tempting to interpret the use of “4bd-names in relation to holy
men in Islam as ultimately the outcome of Christian influence since
the issue of Jesus’ divinity and humanity had dominated the reli-
gious and political scene of the Near East in the centuries preced-
ing the emergence of Islam, yielding a subtle and philosophically
defensible theological notion of the God-man in the domain of
Christology. The analogy between Jesus and Muhammad at the level
of folk religion can be seen at work in a medieval popular institu-
tion—anathema to the orthodox—i.e., the feast of mawlid al-nabiyy
‘the Prophet’s birthday’ (12th of Rabr al-Awwal) which almost cer-
tainly developed under Christian influence on the model of Christmas
since the celebration of birthdays is not customary in Arab society.
G.E. von Grunebaum, Festiwals, 73 notes:

According to the Sunnite historians and theologians, the first maulid
celebration is that arranged by Muzaffar ad-Din Kokbiirii, a brother-
in-law of the famed Saladin, which took place in Arbela, southeast of
Mosul in Upper Mesopotamia, in the year 1207. In this festiwal those
Safi and Christian influences are prominent which, together with the tenden-
cies represented by the Shi‘a, have done so much toward the devel-
opment of the veneration of the Prophet and the saints. [emphasis

added]

Thus the aforecited ‘Abd-names may be insightfully interpreted as
popular religious tokens legitimized by a “drama in custom” not
unlike that surrounding the celebration of Christmas itself (Franken-
berg, Community studies, 146).%°

% On Jesus in early Islam, see Bashear.
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The lexeme ‘Abd and its plural %bad were common coin in the
religious terminology used by the Arabic-speaking Christians of Hira
in the Pre-Islamic period. Trimingham, Christianity, 156 notes:

The principal element in Hira after it developed into a permanent
trading and dynastic capital came to be known as al-7bad. This was
a grouping of mixed tribal elements united by allegiance to Christianity.
The word %bad is clearly an abbreviation of the phrase Ibad ar-Rabb,
“Slaves of the Lord”’ or ‘Ibad al-Masth, “Slaves of Christ”. In early
Muslim Arabic literature the word specifically means ‘Christians of al-
Hira and district”, but sometimes it took on the general sense of
“Christians”, as in the expression al-Tbadiyyan min Tamim, “the Chris-
tians among the Tamim”, although in fact all the settled northern
Tamim were Christian.

A fairly common modern anthroponym among Christian Arabs is
Abd al-Masth ‘Servant of the Messiah,” which is presumably calqued
on some such Aramaic form as *A4bd *7sho (cf. the modern Neo-
Aramaic name ‘Odisho).”” The sharing of religious symbols and per-
tinent linguistic tokens between Christians and Muslims no doubt
occurred in large part in the context of culture contact in the reli-
gious realm such as that visualized for tenth-century Islam in Mez,
Renaissance, 418:

The festivals show how thin was the Islamic varnish over the popular
life. The Muslims celebrated all the Christian festivals—most of which
were nothing more or less than rivals of much older practices.

So much for anthroponyms of Islamic or other religious inspiration.

Not surprisingly, the legal documents under study also display a
set of traditional, pre-Islamic anthroponyms known from other Bed-
ouin communities. In Borg/Kressel, Names, we studied the anthro-
ponymic composition of recent genealogies of Negev and Sinai
Bedouin—a marginal and, in some respects, highly conservative area
of the Arab-speaking world—with the aim of discovering patterns of
name conferral ascribable to a Bedouin Weltanschauung. The bottom
line of our research was that traditional Bedouin names constitute
an in-language implementing a species of Whorfian template. The
following points merit notice:

7 ‘Abd names are well attested in Syriac: bd-sms ‘Servant of Shamash,” “bd-nbw
‘Servant of Nebo (Nabu),” ‘b(d)-sim’ ‘Servant of sim’,” etc. (see Harrak, Christian
Onomastica, passim). Note also the Neo-Aramaic toponym Tar ‘Abdin in S.E. Anatolia.
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(a) Bedouin naming patterns represent a well-established structural
element in their agnatic genealogies, and entail the use of a rela-
tively close-ended inventory of anthroponymic root morphemes along
with a tendency to exploit their derivational potential, sometimes in
fairly elaborate fashion (cf. Salim, Salim, Salama, Msallam, etc., Borg/
Kressel, op. cit.);

(b) the frequency of Pre-Islamic personal names encoding an ele-
ment of animistic religion around an ancestral eschatology, which
has tended to militate against the use of classic Muslim names—with
the notable exception of the Prophetic name and its derivatives:
Muhammad, Ahmad, etc.; thus Burckhardt, Bedouins, 97 noted:

Except Mohammed, which is not uncommon, true Muselman names,
such as Hassan, Aly, Mustafa, Fatme, or Aysha, are seldom found
among the Bedouins.

(Closely analogous statements occur in Hess, Beduinennamen, 6 and
Musil, Rwala, 8-9).

(c) the resort to typically Bedouin semantic themes (dakhil ‘one
who places himself under the protection of s.o.” > Dakhalallah), Harb
‘war,’ and to life in the desert.

This last anthroponymic type undoubtedly continues an ancient
lexemic stratum. Kister, Call yourselves, 9, states that in Pre-Islamic
Arabia, Bedouin generally gave their sons disagreeable names; pleas-
ant ones were reserved for women and slaves; this custom echoes
the saying in Ibn Duraid’s Ritab al-Ishtigaq, 4:

etc.

b

sammat abn@’ahd li-a‘da’tha wa-sammat ‘abidaha li-anfustha ‘they named
their sons with their enemies in mind, and their slaves for their own
gratification’ (my trans.).

Their sons were often given names evoking wild animals, and their
daughters names of herd animals.”® In his observations on Arabian
Bedouin, Doughty, Arabia, 329 noted the custom of conferring apot-
ropaic names:

if a child be sickly, of infirm understanding, or his brethren have died
before, they will put on him a wild beast’s name, especially wolf, leop-
ard, wolverine—that their human fragility may take on as it were a
temper of the kind of those animals.

% Cf. also male Hebrew names like Z7’@ ‘wolf,” as opposed to women’s names
like LZah ‘ibex,” Rahél ‘ewe’ (cf. OA rikhl/rakhil ‘female lamb,” pl. arkhul/rikhal, Hava
246).
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Similarly, Musil’s records relating to Northern Najd mention the
fact that the Bedouin there name their children after their natural
environment:

They affect names recalling the various animals of the desert, or herbs,
wells, elements of natural scenery, customs, and the like. (Musil, Northern

Negd, 9)

Thematic names referring to the natural world also show up in the
name pool attested in the documents: e.g., ‘Gab ‘eagle,” Sagr ‘falcon,’
Dhib ‘wolf;” Dhyab ‘wolves,” Fakrin ‘tortoise’ (< Berber, Dozy I, 283),
Khnéfis ‘small dung-beetles.’

The lexemic inventory of an authentic Bedouin name pool can
be highly distinctive; observe, by way of example, the following set
of 70 names for males from the Negev:

B(a)khit, Bkhet, Mbarak, Batin, Muith, jazi, jde, Jaddu, Jum‘a, jJmaen,
Jméan, Jaffal, Habis, Harb, Hsen, Husni, Mhammad, Mhimmid, Hammad,
Hmad, Hmed, Hmedih, Hamid, Hamid, Hamd, Hamdah, Khatam/EKhitam,
Khrang, Khlays, Mukhlus, Ehamis, Khmayyis, Dakhalallah, Darb, Drewish, Dhib,
Dhyab, Marzig, Rwéi, Rhaydin, {bed, Zand, {yad, Jayyad, Zidan, Sbétan,
Shetr, Salliut, Sa‘ad, As‘ad, Su‘ud, Mas‘ad, Masud, Msavd, Msa‘ad, Si‘di,
SaSiyyid, Sa‘dan, Itawi, Subli, Sabir, Sabri, Sabrin, Salih, Swélih, Slayyih,
Sallah, Sagr, etc.

Feature (b) above is of particular significance vis-a-vis the factor of
Islamization. In Borg/Kressel, Names, we endeavoured to account for
the thoroughly non-Islamic provenance of the core component in
the personal name inventory of the Negev and Sinai Bedouin:

If we regard Muslim personal names as religious tokens of individual
salvation and a promise of personal apotheosis in the world to come,
this principled avoidance of Islamic anthroponyms among Bedouin
takes on an ideological slant: adherence to a low-key, ancestral escha-
tology in preference to a grandiose Islamic one (p. 62).

An important Bedouin folk custom that finds expression in the docu-
ments is that of papponymy, whereby a child is given a grandparent’s
name: Ahmad b. ‘Awad b. Ahmad Fannish (11, 3); Salma bint Salih b.
Salim (14, 3), Mhammad b. ‘Ali b. Mhammad (54, 8), etc.

Particulary striking, in this respect, are the genealogical name
chains ‘Abd Rabbihi b. ‘Abd Rabbihi b. ‘Abd Rabbihi b. Abr Jayd (13, 4),
Ahmad b. Ahmad (1, 7), and Hamad b. Hamad al-Subhi (3, 5), Hamad
b. Hamad b. al-Rwes (4, 5), where at least four sons have received
their fathers’ names. In Middle Eastern Arab communities, a child
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is not normally given its parent’s name in the latter’s lifetime since
this is popularly perceived as liable to shorten the namesake’s life
span. Thus in her exemplary study of Muslim names used by the
inhabitants of the Palestinian village of Artas, Grandqvist, Child
Problems, 14 points out that a child receives his father’s personal name
only in the eventuality of the latter’s decease during the mother’s
pregnancy.

A highly significant differential factor with regard to Arabic per-
sonal names is that of gender. Women’s names in the documents
are quite frequently secular in tone, i.e., of non-Islamic provenance,
and their referential content is more varied and explicit than that
of men’s names:

Tadida, Tawida, Salma, Shwéekha, Rabha, Kamla, Ragayya, Raf'a, Hmeda,
Mansiyya, Khwéra, Umm al-Han@’, Marzaga, ‘Wesha, Kheriypa, Magbila,
Masyiana, ‘Atiga, Hammala, Mabrika, Umm al-Kher, Gbal, Mahbiba, Mastira,
Ftema.

I have referred to the iconic function of personal names mapping
out the agnatic structure of Bedouin genealogies. In this connexion,
it is worth noting two cases of names for females ‘echoing’ the father’s
name: 1awida bint ‘Awad, Hadya bint ‘Abd al-Hadr (51, 6, 16). It would
be interesting to determine to what extent the distribution of agnat-
ically significant anthroponyms among Libyan Bedouin extended to
women. Among the Negev and Sinai Bedouin, conferral of agnati-
cally coloured names for women typically characterize brother/sister
pairs like Silmi/ Silmiyyih, where the female acts as a foil to her brother.
There is probably more than mere aesthetics behind this name distri-
bution; it may encode the special ‘affective’ relationship obtaining
between a Bedouin youth and his sister, since the latter is liable to
participate in an exchange (badal) marriage to secure a wife for him.

A few names in the legal documents merit individual comment.
The personal name Ma%af ‘repulsive’ (23, 4) is striking. In my Negev
materials, the feminine form Ma%ifa occurs as a statement express-
ing displeasure at the arrival of a baby girl. In the present case, the
conferral of this name on a male child is conceivably a ploy against
the evil eye. The same applies to names like Bghid (58, 6) < baghid
‘hateful,” Rxzs < raxis ‘cheap.” The name Mghib < maghth ‘absence’
concetvably recalls a departed family member.

The name al-Lafi (docs. 51, 8; 57, 35) pertains to a traditional
Bedouin name pool; it occurs among the Negev Bedouin and was
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also recorded by Alois Musil for the Rwala with the gloss ‘the one
who arrives’ (Musil, Arabia 111, 215-6; Rwala Bedouin).*

Another important name type attested in the documents is the
slm-paradigm which appears to have played a central role in the
name inventories of Bedouin in Arabia and other parts of the Middle
East, e.g., the Negev and Sinai. In Borg, Emgma, 1 endeavoured to
trace its ultimate source in Akkadian cultural influence on Pre-Islamic
peninsular Arabic. In the Libyan documents, this name type is only
marginally attested: Salma bint Mhammad al-Aredt (2, 4), Salim al-Gbelr
(2, 6), Mhammad Salim (7, 3), Salma bint Mhammad Jwayyil (16, 11).

The preceding remarks have drawn attention to the social signi-
ficance of personal names occurring in the legal documents. More
folkloristic aspects, also invite attention, such as semantic aspects of
names and nicknames. Use of the diminutive, which tends to be very
productive in Arabic dialects spoken by Bedouin, frequently shows
up in names: Shwékh, Shwékha, Ftema, Khwéra, Bi Nkhéla, etc. Grangvist,
Clald Problems, 49 noted for Palestinian counterparts, that resort to
the diminutive is here not merely a matter of aesthetic partiality for
hypocoristic forms, but almost certainly a strategy for averting the
attentions of the evil eye by belittling one’s offspring. Another trait
vestigially represented here is the incidence of colour terms in the
nickname inventory: al-Midhim ‘the Dark One,” al-Maghrt ‘the Ruddy
One,” al-Khadit ‘the Dark One’ (cf. OA adham ‘black or dark green,’
amghar ‘ruddy,” akhdar ‘green, black-coloured,” etc.; Hava, 219, 729,
172).

Finally, a formal trait of some interest relates to names showing
a reflex of the definite article: al-Hafiz (5, 3), Lamin (55, 15), al-Dhib,
al-Laft (57, 5), etc. Commenting on its use in Palestinian Arabic,
Macalister/ Masterman, Personal Names, 152, note:

Among the Muslim fellahin one of the commonest types of names is
the compound of Abd, “servant,” with the name of the Deity as a
periphrasis, as ‘Abd er-Rahman, “the servant of the merciful.” These
names, being clumsy, are abbreviated to 4bd . . .in addressing a per-
son, El-Abd in speaking of him.

3 Cf. Central Arabian ffa ‘to come to; go to, head for; arrive at’ (Kurpershoek,
Oral Poetry, 457).
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4. Synopsis and conclusion

The legal documents from the Cyrenaican shari‘a courts of Ajdabiya
and Kufra exemplify the day-to-day juridical practice of Muslim law
in a society of settling Bedouin and, consequently, represent valuable
source material for social, anthropological, and linguistic research on
the phenomenon of acculturation among Arab nomads.

The present paper focused on the factor of orality as exemplified
by two parameters in the language of these texts: (i) subclassical
usage—entailing mostly interferences from colloquial Arabic—and (ii)
the cultural code underlying traditional name conferral among the
Libyan Bedouin.

Vernacular Arabic traits adumbrated in the legal documents exam-
ined here reflect the workings of what is often presented as a sociolin-
guistic dichotomy in the Arabic-speaking world commonly referred
to as diglossia, a notion implying a linguistic gradient extending from
lower to higher registers correlating with informal vs. formal dis-
course contexts, respectively. The notion of orality adopted in the
present paper transcends the mere factor of formality in language
use (L.e., the distribution of features along this gradient) and attempts
to restate the colloquial/literary dichotomy in cultural terms since,
for Bedouin communities, their native Arabic vernacular defines the
semantic content and outer boundaries of a distinctive, quintessentially
nomadic Weltanschauung® extending across several cultural domains
transmitted via collective memory.*!

Actually, the formal blend of normative and subclassical Arabic
usage exemplified in legal documents issued by shari‘a courts is note-
worthy inasmuch as the ultimate standards of correctness in Classical
Arabic are, at least theoretically, traditionally guaged by reference
to the language of the Quran, the central scriptural pillar of the
Muslim religious establishment. Significantly, previous work (e.g.,
Burton, Errors; Fick, Arabiya, 39) has underscored the tolerance of

0 This statement can be easily empirically substantiated in the semantic domain,
for instance, in relation to Bedouin colour categories (cf. Borg 1999).

I This applies a fortiori to the legal categories pertaining to their traditional jur-
idical process which, in the absence of anything resembling a centralized political
authority, furnished the Bedouin with a principle of tribal cohesion and survival.
Cf. Stewart, ‘Usf; 889: “In the communities where customary law is important,
public authority is generally weak or non-existent.”
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Muslim attitudes towards standards of grammatical correctness in
literary Arabic; this circumstance would seem to invite more sys-
tematic and detailed descriptive work on the language norms of Mus-
lim literary genres falling outside the strict realm of adab.
Significantly, Blau, Syntactic trends, 173 has underscored the multi-
ple strands of linguistic traditions of written Arabic transmitted since

the Middle Ages:

The myth of C[lassical] A[rabic| being the only linguistic tool of Arabic
literature has to some extent obscured important issues in the analy-
sis of M[odern| S[tandard] A[rabic| as well. It does not always suffice
to contrast MSA with CA alone. Many a MSA feature continues phe-
nomena of Middle Standard Arabic, as exhibited, e.g., in the bulk of
philosophical and scientific literature, sometimes also Middle Substandard
Arabic, as contained in popular tales like the Arabian Nights and in
popular romances called siyar or, especially in the case of Christian
writers, as mirrored in Christian Arabic literature (particularly in Bible
translations). Only a linguistic analysis of all these kinds of Middle
Arabic, aimed at finding the linguistic traits common to Middle Arabic

and MSA, will do full justice to the connections joining these layers
of Arabic.

Above all, the background to the subclassical linguistic norms in
Arabic usage, such as those discussed in this paper, may simply be
the outcome of a native perception in which a sharp dichotomy
between High and Low varieties of Arabic is more fictional than
real. This means, in practice, that the differential formal balance
reached between typically vernacular and literary trends in various
texts are to some extent the outcome of local variation concomitant
with recodification.

In his survey of Muslim law, Schacht, Figh, 890 highlighted “the
tension between theory and practice (‘@da, ‘urf) between jurisprudence
and customary law which existed in Islamic law from its very begin-
nings.” Given the linguistic expression of this cultural divide as
exemplified in the foregoing paragraphs, together with the well-doc-
umented age and stability of the High/Low linguistic polarization in
the evolution of the Arabic language (cf. Hopkins, Farly Arabic, xlvii),
it would seem reasonable to infer that the fusion of colloquial and
literary linguistic traits in legal documents also has a long history,
and that formal features typifying the language of this textual genre
merit individual attention from the perspective of a literary in-lan-
guage created by Muslim jurists.
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The probe conducted in the second part of the paper into the
cultural code underpinning personal names of Libyan Bedouin—nec-
essarily tentative, given the limited corpus to hand—addresses the
function of anthroponyms as exponents of religious rhetoric and fore-
grounds yet another dichotomy parallel to that of customary law and
the sharTa: that between popular religion and orthodox Islam. The
fairly detailed analysis presented here of this cultural code etches the
metaphysical framework spanning the middle ground between their
version of Islam and popular religion.*” In Borg/Kressel, Names, we
showed that analogous trends in name-giving with their supporting
belief structures typify other semi-sedentarized Bedouin groups, for
instance, in Sinai and the Negev.

A more comprehensive analysis of the factor of orality in the inter-
face of language and Arabic juridical discourse might extend its ambit
to an inquiry into the cultural sources of linguistic creativity in the
formulation of legal strictures. A deconstruction of folk elements in
the conceptual heritage of law would do well to address the realm
of the fictitious. In customary law, the traditional resort to the
bish‘a/ bash‘a ‘trial by ordeal’ formerly practised in several parts of the
Arab world is a notorious instance of this phenomenon, given its
complete unreliability as a lie detector (Chelhod, Droit, 191: “Peu de
gens ajoutent foi aux résultats de cette épreuve . ..”)."

Here also pertain terminological subterfuges broadening the scope
of extenuating circumstances admissible in the Muslim courtroom,
for instance, terminological fictions instrumental in veiling adultery.
In the ancient Roman lawcourts, matrons who gave birth to mulatto
children often attributed it to maternal impression. The orator

* Note, for instance, their cult of saints evidenced in the qadi’s resort to an oath
at a holy man’s grave in doc. 41. On oaths taken at saints’ tombs, see Landberg,
Arabica V, 142—45. Evans-Pritchard, Cyrenaica, 65 states: “The Bedouin the Grand
Sanusi found in Cyrenaica were not only Muslims but also inveterate devotees of
saints, the Marabtin (sg. Marabat) or Marabouts, as they are called in the European
accounts of North Africa,...”

¥ The trial by ordeal has been described and commented on time and again
(cf. von Maltzan, Reise, 294-5; “Arif al-‘Arif, Qada’, 95-6; Musil, Arabia 111, 210,
Sergeant, Yafi, {aydis, etc.; note also the sources cited in Landberg, Glossaire, 172-3).
The ordeal is probably more meaningfully interpreted as a deterrent or as a puri-
fying ritual. Interestingly, Chelhod pointedly notes its ritual character, i.e., the fact
that in some places it was traditionally administered by a member of a religious
confraternity, “ce qui semble normal dans une épreuve de ce genre” (loc. cit.).
Schmidt/Kahle, Volkserziahlungen, 1:16, fn. 6 see a direct link here with Isaiah 6, 8.



ORALITY, LANGUAGE AND CULTURE IN ARABIC 347

Quintilian argued this viewpoint so persuasively that one woman was
actually freed on a charge of adultery. In the legal discourse of cer-
tain Bedouin communities, a female’s infringement of sexual ethics
is ordinarily perceived as inflicting serious damage on her agnates’
honour (%d) and can therefore be attended by severe sanctions. The
Bedouin of Cyrenaica here traditionally practise leniency by resort-
ing to the juridical fiction of ‘a dormant embryo’ (ham! n@’vm)—some-
times implying a pregnancy lasting a number of years (see doc. 38, 6;
Layish, Legal Documents, 15)—as a legal ploy circumventing capital
sanctions against women guilty of illicit intercourse.

Similarly, in the realm of business transactions, linguistic fiction
plays a role in disguising exaction of usury (riba)—forbidden under
Islam—via recourse to the notion of bay® bi l-waf@ ‘sale of real pro-
perty with right of redemption.’
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