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PREFACE

The present work is a sequel to my previous book, Legal Documents on

Libyan Tribal Society in Process of Sedentarization (Wiesbaden, 1998), whose

object was to present an edition of 72 court decisions together with

a critical apparatus, a glossary of Arabic legal terms, a bibliography,

and facsimile reproductions of the original documents.1

The purpose of this companion volume is to make available an

English translation of the Arabic texts together with a detailed com-

mentary, an English glossary of Islamic and customary legal terms

and phrases pertinent to the documents under study, an integrated

bibliography relating to both volumes, and an index arranged accord-

ing to subject matter.

The facsimile reproductions of the original Arabic legal documents

presented here were kindly made available to the author by Prof.

John Davis of Oxford University who photographed the originals in

the course of anthropological field research in Libya.2 They contain

a selection of judgments addressing such matters as personal status,

succession, homicide and bodily injury, property, obligations and con-

tracts, etc. The judgments were handed down by the Sharì'a Courts

of Ajdàbiya and Kufra during the period from the early 1930s to

the early 1970s.

The significance of the sijill (record) of the sharì'a court as a source

for legal and social history has already been discussed in detail in

the Introduction to the first volume. Suffice it to mention here the

crucial fact that the sharì'a court is the locus where normative Islam,

as represented by the qà∂ì (rather than the muftì), comes face to face

with social reality as reflected in the norms of tribal customary law.

The nature and extent of this interaction between the two juridical

systems, i.e., the shar'ì (in its Màlikì version) and the customary,3 and

the concomitant differences noted in their respective Weltanschauungen

as they emerge from the court cases, constitute the main thrust of

this research.

1 See Layish, Legal Documents.
2 For details, see Layish, Legal Documents, Preface.
3 Though it is sometimes admittedly difficult to distinguish between them in the

documents. See Layish, Divorce, 2–4.



It may be that the Libyan Bedouin, the object of this study, iden-

tify their day-to-day legal practice indiscriminately with the sharì'a4—

a perception that is, of course, anthropologically significant; but the

historian of Islamic law cannot simply accept this assumption. A

clear distinction exists between orthodox sharì'a and tribal customary

law,5 and when the Bedouin are following custom, the scholar must

point this out.

Each of these legal systems embodies the outcome of a distinct

historical process. In exploring them in a methodical fashion, the

analyst is able to show how legal experts, as opposed to laymen,

conceptualize the law, thereby revealing the line separating every-

day perceptions of the law from the knowledge of legal specialists.

It should be borne in mind that, whatever may be the layman’s

viewpoint on the relationship between sharì'a and tribal custom, such

a distinction exists in classical Islamic law whose proponents, includ-

ing the Màlikì fuqahà", do not, broadly speaking, recognize custom

as an official source of law.6

There is ample evidence that the Libyan qà∂ìs themselves are fully

aware, in their judicial practice, of the distinction between sharì'a,
custom ('àda) and statutory law (qànùn).7 They often make substantial

concessions to custom by meeting it half way at the expense of the

sharì'a with a view to bringing the Bedouin closer to normative Islam.8

The Bedouin of the Awlàd 'Alì in the Western Desert are also

aware of the differences between tribal customary law and sharì'a;9

4 See Evans-Pritchard, 63 (the Bedouin of Cyrenaica “assume that their customs
are Muslim customs”).

5 Cf. Gellner, Saints, 68, 105ff., 129ff., 135; Rosen, 194–97, 201, 206; Davis,
Social Perspective, 12. On methodological problems pertaining to the distinction between
sharì'a and custom, see Layish, Legal Documents, 3.

6 See Schacht, Introduction, 62. For further details, see Introduction below, pp. 1–10.
7 Glossary, s.v. 'àda; 'urf; qànùn. See, e.g., doc. 1; Layish, Tajdìda; idem, Divorce,

175–76, 185–91.
8 See, e.g., Layish, Divorce, 170–208; idem, Dàr 'adl; idem, khul'; idem, The Qà∂ì’s

Role; idem, Blood money.
9 Obermeyer notes that the Awlàd 'Alì in the Western Desert make a very clear

distinction between the sharì'a which “was given by God, and . . . guides man con-
cerning what is good and what is bad,” and the 'awà"id (tribal customs) that are
made by human being for the benefit of Bedouin; they claim that the 'awà"id are
in harmony with the sharì'a, though not in everything for it does not originate from
the sharì'a (Obermeyer, 193, 214, 270). Murray notes that prior to the establish-
ment of sharì'a courts, the Awlàd 'Alì used to adjudicate cases related to marriage,
divorce, inheritance, wills, and gifts before special courts, that is, tribal courts in
which tribal customs were applied; since then, however, they resort to the sharì'a
courts and readily accept their decisions (Murray, 328).
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one of main reasons for their resort to the sharì'a court is the fac-

tor of equality of all parties before the sharì'a court, regardless of

tribal affiliation, origin, legal position, or social status.10

During the period of Italian rule in Cyrenaica (1932–42), they

retained the dual (religious and secular) judicial system dating back

to the late Ottoman period, and maintained the judicial and orga-

nizational autonomy of the sharì'a courts. This was carried out within

the Italian policy of Direct Rule, one of whose goals was the preser-

vation of Islamic law and local customs.11 A judiciary of three instances

of sharì'a courts headed by a supreme court for appeals was estab-

lished. A Judicial Board (hay"a qa∂à"iyya) consisting of six members—

four Màlikìs, one Ibà∂ì, and one Óanafì—was set up, and muftìs,
including the chief Muftì of the state, were nominated. The qà∂ìs
were also engaged as judges of civil courts and members of waqf and

district administrative boards. In day-to-day reality the Sharì'a Court

of Kufra dealt not only with matters of personal status, succession,

and waqf, but also with civil claims, contracts and property, homi-

cide, assault, and other issues—matters that theoretically came under

the jurisdiction of the civil courts. This may have been a carryover

from the period preceding the Ottoman reform of the judicial sys-

tem in 1860s.12

The dual judicial system survived in Libya after its independence

in 1952. The sharì'a courts retained sole jurisdiction in matters of

personal status, succession and waqf. A judgment of a sharì'a court

of first instance was subject to appeal to the Supreme Court (al-

ma˙kama al-'ulyà), which was established in 1929 with a view to re-

placing the two supreme sharì'a appeal tribunals—in Tripoli and

Benghazi—established in the early 1920s. In 1973 the sharì'a courts

were abolished and their powers transferred to the civil courts. Until

Qadhdhàfì’s coup in 1969, no codification of shar'ì law pertaing to

personal status, succession and waqf had been attempted. Qà∂ìs seek-
ing guidance in religious law, turned to the treatises on Islamic law

compiled by Màlikì jurists.13

10 See Layish, Legal Documents, 1–3, and the Inroduction to this volume below.
11 For further details, see Cicchitti, 485; Evans-Pritchard, 200–3, 209; cf. Layish,

Divorce, 5.
12 See Del Boca, vol. 2, 22; Ibn Mùsà, 251–56. For further details on the Sharì'a

Court of Kufra, see Layish, Blood Money. Cf. Agmon, The Family in Court.
13 The Ottoman failed to establish the Óanafì school in Libyan sharì'a courts.

See Ibn Mùsà, 66; Layish, The Qà∂ì’s Role, 84–86. The Libyan Civil Code provides
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Most of the documents in this volume are judgments (˙ukm) in

which the qà∂ì hands down decision in disputes between the par-

ties. Some of the documents are official orders of a declarative nature

issued by the qà∂ì, such as validation of marriage contract, order of

succession, endorsement of power of attorney.14 Some of of the doc-

uments bear the title “attestation of the conveyance of evidence”

(shahàdat naql ), a kind of official statement of fact pertaining to mat-

ters such as conjugal rights, succession, and property issued by the

qà∂ì. A copy of the authenticated testimony is given to the claimant

to be used for any practical purpose in future.15 Two of the docu-

ments were issued by the qà∂ì in the form of a legal opinion ( fatwà)—
theoretically not binding on the parties—not in his capacity as a

judicial authority, but rather as a muftì competent to hand down

decisions relating to religious law.16

Four kinds of witnesses have been distinguished in the documents:

(1) witnesses required to identify (ta'rìf ) the claimant or the primary

witnesses; (2) primary witnesses enlisted by the claimant for the pur-

pose of corroborating his contention; their testimonies are expected

to be based upon their knowledge of the facts; (3) witnesses required

to ascertain the primary witnesses’ credibility (tazkiya); and (4) court

notaries (shuhùd al-˙àl, 'udùl ) whose task is to witness the entire pro-

ceedings as they transpired in court.17 In one case, the qà∂ì admitted

a collective testimony of twelve witnesses on the ground that a large

number of witnesses safeguards against fabrication of false evidence.18

The legal documents issued by the Sharì'a Court of Ajdàbiya dis-

play several characteristic features in the matter of structure and

style. They typically start with an introductory formula, the most

common being an invocation and a prayer for the soul of the Prophet,

his family and companions, intended to bring divine guidance to

bear in the processes of justice and to reinforce the validity and

binding character of the qà∂ì’s legal pronouncements.19 Tribute is

that in cases of lacuna the sharì'a in its Màlikì version should be applied. See
Khayrallàh, 203–4. Fore further details, see Layish, Legal Documents, 14–20.

14 See, e.g., docs. 2, 45, 47, 51. In Palestine and Israel such orders were registered
in a special sijill of legal documents (˙ujaj ). See Layish, Women, 339; cf. Agmon,
Recording Procedures.

15 See docs. 4, 14, 48, 54, 57, 61, 67; Layish, Shahàdat naql.
16 See docs. 71–72.
17 For further details, see Layish, Shahàdat naql.
18 See doc. 69.
19 Cf. Messick, 227–28.
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also paid to the temporal power of Mu˙ammad Idrìs al-Mahdì al-

Sanùsì the Emir of Barqa (Cyrenaica), and subsequently king of

Libya (1951–1969).

The introductory formulas are followed by a definition of the doc-

ument’s subject matter, a reference to the page and number of the

protocol in the court minutes (ma˙∂ar, ∂ab†),20 the location of the

Sharì'a Court, and the name of the qà∂ì or nà"ib21 presiding over

the particular case.

Next the document provides details that identify the claimant, usu-

ally by means of witnesses, in accordance with the shar'ì procedure

of identification (ta'rìf ), specifying his lineage ('à"ila), tribal affiliation

(qabìla), place of birth, and residence.22 Then the claimant’s case is

set out followed by his request to summon his witnesses to the court

room to present their testimony. Quite often, the claim is stated in

a subjective, personal style, in the first person. This stylistic trait con-

fers on the documents many advantages since it provides the reader

with a clear notion of the customary legal terms and phrases used

in daily life without monitoring by the qà∂ì and the sharì'a. Next,

the defendant is requested by the qà∂ì to respond to the claimant’s

allegations and to present his own version of the case which he does

in analogous fashion. Usually, however, the qà∂ì sums up the plaintiff’s

allegations and the defendant’s response in concise legal terms totally

detached from the usage of popular phraseology. This practice, while

facilitating the reader’s orientation in the subject matter, takes place

at the price of blurring a vital part of the judicial reality in court.

Usually, the qà∂ì tries to reconcile the parties and settle the dispute

by mutual agreement; if he fails or is of the opinion that the issue

is too serious to allow compromise, he invites the claimant to pro-

duce his witnesses who will corroborate the latter’s allegations. The

primary witnesses are expected in their testimony to draw on their

personal knowledge; they testify to a fact or event that they have

themselves witnessed or with which they are personally acquainted.

Occasionally, however, witnesses testify on the basis of hearsay.23 The

primary witnesses’ credibility may be tested, publicly and in camera,

20 On ∂ab†, see Agmon, Recording Procedures.
21 On nà"ib, see Agmon, The Family in Court, 56, fn. 3; idem, Recording Procedures.
22 Fof further details, see Layish, Shahàdat naql.
23 See Glossary, s.v. shahàdat samà'.
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by special witnesses.24 These may be public figures, such as the imàm
and mukhtàr of the witnesses’ home town, or a shaykh of the same

tribe. The witnesses use formulas calculated to enhance their credi-

bility and they conclude their testimony with a pious invocation.

At this point, the qà∂ì hands down his decision, signs it, and has

the professional witnesses (shuhùd al-˙àl, 'udùl ),25 that is, the notaries

present in court, testify to it. Their task is to witness to the regu-

larity of the entire proceedings as they transpired in court.26 Their

names and court functions are mentioned at the bottom of the deci-

sion. Their signatures are followed by the qà∂ì’s endorsement of the

legal validity of the proceedings. Finally, the qà∂ì instructs that his

decision be registered in the sijill.27

The decisions of the Sharì'a Court of Kufra display totally different

features. In most judgments, especially those from the 1930s, there

are no intoductory formulas; the relevant legal findings are presented

in a very concise manner; the qà∂ì, and more often the nà"ìb, sums

up the claim in simple and practical terms. Though witnesses are

resorted to, in most cases their names are not mentioned and there

is no indication that the identification procedure (ta'rìf ) or the cred-

ibilty test (tazkiya) has been conducted. The judgment too is phrased

rather briefly. The name of the qà∂ì or nà"ib appears at the end of

the document. In almost no case, is mention made of the presence

of notaries in the court during the proceedings.

Decisions dating back to the early 1930s contain detailed abstracts

of the judgment in Italian, followed by the remark: “Visto per l’ese-

cuzione!” (Approved for implementation!) and the signature of the

Military Governor of the Kufra Areas. This indicates that a written

official confirmation was required for the execution of the judgment.28

This practice was inspired by Italian public policy embodying an

explicit intention to impose on Libya normative control in accor-

dance with European values.29

24 See Glossary, s.v. tazkiya.
25 On shuhùd al-˙àl, see Agmon, Recording Procedures.
26 Cf. Messick, 230. Occasionally the judgment is phrased in the notaries’ direct

speech and in first-person statements (ashhadanà al-qà∂ì . . .) as if it was dictated by
them, rather than by the qà∂ì; see, e.g., doc. 31 line 30, doc. 33 line 15, doc. 35
line 11.

27 Cf. Messick, 222–23.
28 Cf. Black, s.v. “Exequatur,” 572.
29 For further details, see Layish, Legal Documents, 14–15; Cicchitti, 478 (Universal

morality and public order was the basic principle of the League of Nations).
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The judgments handed down by the judicial functionaries in Kufra

seem to be less sophisticated than those of the qà∂ìs of the Sharì'a
Court of Ajdàbiya; thus I have come across no single case in Kufra

in which a legal Màlikì treatise is referred to. The remoteness of

Kufra from the political and administrative centres of the country

as well as its location in the midst of a tribal society not yet com-

pletely Islamized, may perhaps account for the somewhat modest

shar'ì education and background of the judicial functionaries there.

Indeed, some of them were promoted to their judicial position from

the ranks of court functionaries of the standing of a kàtib al-ma˙kama

(scribe of the court) or notary.30

Until the establishment of a regular sharì'a court in Kufra presided

over by a qà∂ì, the shar'ì judiciary was run by the nà"ib, mas"ùl and

the kàtib.31 There is some evidence in the sijill that shar'ì adjudication

was incorporated as a chamber within the local civil District Court,

a fact that may indicate its status in the official judicial hierarchy.32

A few remarks on technical points arising in the documents may

be useful. The translation of each document starts with an intro-

duction providing the reader with some orientation as to the main

legal issues discussed in the case under review, the decision handed

down by the Qà∂ì and its rationale, with special reference to the

interaction between sharì'a and custom. Each document has been

analyzed on its own with a view to addressing its legal and social

aspects. No attempt has been made to draw comprehensive conclu-

sions; a separate publication based on an examination of the entire

corpus of the documents available is planned to follow in due course.33

Usually, the decisions handed down by the qà∂ìs are worded in

a highly stereotyped phraseology and formulaic language, that is,

they are phrased in strict legal terms and formularies with a view

to tackling specific legal problems brought forward by the litigants.

Only in rare cases do qà∂ìs, in the Sharì'a Court of Ajdàbiya, cor-

roborate their decisions by references to legal treatises which may

facilitate the correct reading and interpretation of the decisions.

30 See Name Index of Qà∂ìs, Nà"ibs and Other Judicial Clerks. On the qualifications
required from the kàtib, cf. Messick, 209.

31 See Glossary; Name Index of Qà∂ìs, Nà"ibs and Other Judicial Clerks.
32 See, e.g., docs. 15, 18, 22, 27; Layish, Legal Documents, 14–16.
33 On some findings and tentative conclusions that may be drawn from the doc-

uments in the present volume, see Layish, Legal Documents, 4–6, and the Introduction
to this volume below, pp. 6–8.
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An attempt has here been made to translate the legal texts as

faithfully as possible with a view to conveying their original style,

discourse structure, and spirit in the translation. This is no easy task

given the peculiar character of Arabic legal discourse with its admix-

ture of literary and spoken Arabic (such as vernacular rhymed phrases

and legal maxims) and abrupt alternation between direct and indi-

rect speech and minimal resort to discourse markers.34 Some depar-

tures from this policy were required whenever presentation of legally

significant matters seemed to be indispensable for accurate interpre-

tation of the text.

With a view to reflecting authentic linguistic usage as implemented

in the courtroom, where vernacular Arabic elements constantly obtrude

in legal discourse,35 Bedouin private names, names of lineages, clans

and tribes have been transliterated as they are pronounced in the

vernacular dialect. The names of the qà∂ìs, nà"ibs and other court

functionaries, however, have been transliterated in literary Arabic.

Minor additions to the text, clarifying a legal term or situation,

have sometimes been inserted in square brackets [ ] in the English

translation. Extensive additions are given in the footnotes. It goes

without saying that the English translation reflects my own reading

and interpretation of the legal text. Whenever the Arabic text sug-

gests more than one reading, an alternative rendering is provided in

the footnotes.

Numbers of lines in square brackets [ ] have been introduced in

the English translation in order to facilitate comparison with the

printed Arabic documents. For obvious reasons the numbers in the

English translation are not always identical with those in the Arabic

documents.

In each document, Arabic legal (Islamic and customary) terms and

phrases are given in a literary transliteration in order to facilitate their

identification in dictionaries and professional literature. The terms

and phrases are followed by an English translation and the reader

is referred to legal treatises, scholarly literature, and the Glossary of

Arabic legal terms and phrases at the end of the book.

Siblings of different blood relationship are denoted by the expres-

sions “full brother/sister,” “paternal half-brother/sister,” “maternal

34 See, e.g. docs. 1, 5, 6, 60. Cf. Borg, Orality, 318, 322ff., 330.
35 Cf. Borg, Orality, 327ff., 332.
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half-brother/sister” even when they appear in the context of appor-

tionment of the estate, instead of the common legal terms (germane,

consanguine and uterine brothers and sisters, respectively). However,

in order to identify their location in professional legal literature, the

reader is advised to consult the legal terms.

Regarding the lineage and tribal affiliation of the parties to the

cases dealt with in the documents, and their geographical location,

the reader is referred to the basic study in Italian by De Agostini.

Occasionally, some general information on the physical conditions,

such as land tenure, collected from anthropological and other liter-

ature, whenever such data is available, is brought in the introduction

to the documents. This information does not necessarily relate to the

specific conditions pertaining to the document under review, but it

may facilitate the reader’s orientation. The social analysis of the doc-

uments presented in this study has not been pursued as an end in

itself; it is meant to provide a background to the legal analysis and,

especially, throw light on the interaction between sharì'a and custom.

The object of the footnotes is to expand the analysis, on the basis

of the legal and scholarly literature, of juridical issues arising from

the court decisions. The footnotes give only abbreviated titles of the

sources quoted; a list of the full titles of the Islamic legal treatises,

anthropological literature, and other secondary sources referred to,

in alphabetical order of the authors’ names, appears at the end of

the book.

For the purpose of presenting the Màlikì doctrine on the great

variety of subjects arising in the legal documents, I have concen-

trated first and foremost on the legal treatises resorted to by the

Libyan qà∂ìs themselves, that is, those written by Ibn 'Àßim, 'Illaysh
and al-Íàwì (see Bibliography). Of special importance for this study

is al-'Àßimiyya or Tu˙fat al-˙ukkàm by Ibn 'Àßim (d. 829/1427), the

renowned Màlikì jurist and the Qà∂ì al-Jamà'a in Granada, who

incorporated the Andalusian judicial practice ('amal ) in his afore-

mentioned treatise.36 In medieval times, Màlikì judicial practice was

instrumental in accommodating the sharì'a, in particular in the realm

36 See Berque, 'Amal; for further details on Ibn 'Àßim, commentaries on and
translations of his treatise, see Toledano, 13. For some details on the other jurists,
see Layish, Legal Documents, 18, fn. 26. Cf. Serrano, 206–11.
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of family law, to changing needs and conditions.37 It is interesting

to note that the Libyan documents in this volume contain some evi-

dence of the impact of the Màlikì judicial practice on day-to-day

reality.38

For the purpose of clarifying the customary norm pertaining to

the variety of subjects dealt with in this study I have consulted the

anthropological literature, especially on the Awlàd 'Alì in the Western

Desert. Occasional comparisons have been made with Middle Eastern

tribal law.39 The Bedouin of Cyrenaica speak a type of Arabic that

is recognizably Bedouin (rather than urban). Most of the Cyrenaican

Bedouin are probably descendants of Arabs who arrived in North

Africa as part of the Hilalian invasion.40 No doubt these invaders

brought with them a heritage of Bedouin customary law. Naturally,

due to the impact of local circumstances, there emerged over the

years some differences between the Cyrenaican and the Middle

Eastern versions of Bedouin customary law. Moreover, Arab customs

(darà"ib), even within Cyrenaica itself, differ between one tribe and

another;41 the influence of non-Arab local customary laws, in par-

ticular Berber tribal law (there is reason to believe that the Cyrenaican

Bedouin are, genetically, at least, in part Berbers), cannot be ruled

out.42 Yet, the substantive law is much the same in the Western

Desert and Cyrenaica as it is in much of the Mashriq (though the

procedures in East and West are entirely different).43

The Libyan documents, a selection of which is included in the

present study, have been the primary source materials for several

37 Toledano, 46–47. For further details on the Màlikì 'amal, see Introduction
below, pp. 8–9.

38 See e.g., docs. 65, 69. Cf. Layish, Shahàdat naql. References in this study to
formularies of Andalusì-Maghribì legal practice collected in Kitàb al-wathà"iq wa’l-
sijillàt by Ibn al-'A††àr (d. 399/1008) (see Bibliography) are intended to indicate pos-
sible sources of inspiration to the Libyan judicial practice.

39 See Bibliography; Stewart, Tribal Law, 482–83.
40 See De Agostini, Cirenáica, 17 {the main body (“contingente essenziale”) of the

Cyrenaican Arabs comes from the B. Hilàl/Sulaym invaders}; cf. Idris, 385–86;
Lecker, 817–18.

41 See Colucci, Tribù, 25–26; cf. Mohsen, 18, 83; Albergoni, Droit coutumier, 119;
idem, Écrire la coutume, 28. Customary norms can be identified by field research,
private codifications and legal documents, such as decisions handed down by tribal
arbitrators. See Milliot, 159–60; Hart, Rgaybat, 47; Layish & Shmueli, 30–31.

42 As in the case of “dormant embryo” (˙aml nà"im). See doc. 39 and the refer-
ences indicated in the footnotes.

43 See Stewart, 'Urf, 889; Colucci, Tribù, 35.
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works which I have published over the last decade. Each of these

works focused on a specific issue: marriage, divorce, paternity, blood

money, and written evidence. The common denominator of all these

publications is the interaction between sharì'a and tribal custom, and

the qà∂ì ’s role in this fusional process (see Bibliography). The afore-

mentioned publications are complementary to each other and should

be treated as one entity. References to these studies have been made

throughout the present work; the reader is advised to consult them

and the scholarly literature indicated there in order to deal with

specific documents in a comprehensive manner.

I trust that this study on the Libyan legal documents will prove

a useful contribution to the literature on processes that bring tribal

societies within the orbit of normative Islam. I have endeavoured to

maintain a reasonable balance between legal discussion and social

analysis so as to render this study accessible to scholars from vari-

ous disciplines: Orientalists, Islamologists, social scientists, and lawyers

interested in Islamic and comparative law.
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INTRODUCTION: SHARÌ'A AND CUSTOM IN 

TRIBAL SOCIETY

The interaction between sharì'a and custom in Libyan tribal society

as reflected in the selection of documents contained in this volume

constitutes the core of this study with a view to placing this inter-

action within a theoretical and historical framework. It is intended

to draw the main features and trends, rather than comprehensive

conclusions, of the encounter between sharì'a and custom with special

reference to the qà∂ì’s vital role in this process; occasionally illus-

trations of specific cases were brought with references to the docu-

ments where they were dealt with in detail.1

Sharì 'a and customary law are two profoundly different kinds of

legal systems. Broadly speaking, sharì'a is revealed law as interpreted

by its authoritative exponents and imposed on society, whereas custom

(darìba pl. darà"ib) is unwritten law shaped by the praxis and collec-

tive experience of ordinary people, their acceptance of its norms over

a long period of time having crystallized into a binding legal norm

(imposing sanctions on violators) with respect to the place and sub-

ject matter to which it relates.2 Unlike the sharì'a, customary law is

not vested with supernatural authority;3 hence a tribe can modify its

laws usually through a consensus reached at a gathering of its lead-

ing men.4

The co-existence of these two discrete legal systems dates back to

the early 'Abbàsid period, when the sharì'a emerged as a full-fledged

and crystallized system. The sharì'a encoded the idealized religious

norm, whereas customary law reflected the law of the tribes. The

two systems co-existed side by side, not always in a perfectly har-

monious manner; for all that, customary law was to play a vital role

1 For further discussion of this encounter, see Layish, Divorce, 170–208; idem, The
Qà∂ì’s Role, 84–93; idem, Legal Documents, 1–6, 14–17; idem, Sharì'a and Custom.

2 Colucci, Tribù, 24; cf. Black, s.v. “Custom and Usage,” 385.
3 Though it can convey odour of sanctity deriving from popular religion; see

Colucci, Tribù, 24.
4 See Stewart, 'Urf, 891.



in moulding the sharì'a. The subsequent process of intensive inter-

action and mutual fertilization of the two systems lasted for cen-

turies, and the sharì'a, with its authoritative commentaries, displayed

remarkable assimilative power culminating in far-reaching integra-

tion and Islamization of the norms of customary law.5 From the for-

mal standpoint, however, the Islamic legal methodology (ußùl al-fiqh)
did not recognize custom as a source of law. The Màlikì school also

ignored it as an official source of law, even though in the course of

its later development in the West, it took account of local custom.

As a matter of principle, sharì'a exponents maintained its absolute

sovereignty in any legal domain, including those that had long been

assigned to the sphere of customary law. In day-to-day practical real-

ity, however, a compromise was maintained between theory and

practice.6

In the contemporary Islamic world, customary law still enjoys vary-

ing degrees of autonomy alongside the sharì'a, especially in regions

with tribal communities; in some places, tribal courts and arbitra-

tors continue to apply customary law with little if any interference

by the central government. Furthermore, one should bear in mind

that the mere application of Islamic law by sharì'a courts does not

in itself imply that their decisions are carried out in practice, par-

ticularly where the shar'ì norm is incompatible with custom.7 For

instance, a shar'ì succession order initiated by Qur"ànic heirs may be

frustrated by the heirs who have actual possession of the estate.

In North Africa, tribal law seems in the long run destined to yield

to the sharì'a; thus the sedentarized tribal population of Cyrenaica

habitually seeks shar'ì jurisdiction, and the qà∂ìs consistently endeav-

our to bring the Bedouin closer to normative Islam. For the time

being, however, a kind of peaceful coexistence of customary law and

the sharì'a is maintained in the sense that each legal system confines

itself to a particular domain.8

Normative Islam, with its system of beliefs, institutions, and laws,

has a limited impact on nomadic society in Cyrenaica, where folk

religion, including the cult of saints and intercession, are still pre-

5 With respect to North African custom, see Albergoni, Droit coutumier, 111, 121–22;
idem, Écrire la coutume, 29 (qabìla musharri'a), 30, 40, 42.

6 See Schacht, Introduction, 62, 76ff., 84; Santillana, vol. 1, 48–50; Libson, Custom,
133ff.; idem, 'Urf, 887.

7 Cf. Bousque, 'Àda, 170–71.
8 Stewart, 'Urf, 891; cf. Layish, Blood Money; doc. 55.
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dominant.9 The hold of the Sanùsiyya, a Íùfì order adapted to the

structure of a tribal society, over Cyrenaican tribal society started to

disintegrate after the Italian invasion in 1911.10

The absorption of Islamic law in Cyrenaica has been slow and is

still incomplete. The Bedouin regard the sharì'a as an auxiliary source

of law and resort to it only in cases of lacuna in custom or when

two customs contradict each other.11 Customary law has survived

even in areas where its followers nominally adopted Islam. Thus

Bedouin in various parts of the Muslim world consider themselves

Muslims regardless of the state of their knowledge and practice of

Islamic doctrine, worship, ethical and legal norms. This also applies

to the Cyrenaican Bedouin, irrespective of the establishment of the

Sanùsì revivalist movement in their midst.12 At all events, it is clear

from the documents under study that customary law still enjoys a

great measure of autonomy in its encounter with Islamic law.

Understandably, the Bedouin are not fully aware of this and iden-

tify themselves as Muslims, believing in Allàh and resorting to him

in various circumstances.13 They regard tribal law as part of their

Islamic heritage, although some of their customs are inconsistent with

normative Islam.14

Sedentarization of the Bedouin in modern times brings them under

the control of the central government, one aspect of which is the

sharì'a court. Under Italian rule the Bedouin of Cyrenaica applied

to the sharì'a courts only to a limited extent, preferring to settle their

affairs according to tribal custom.15 In the early 1970s their recourse

9 See Ibn Mùsà, 46–48 (pilgrimage to holy men’s tombs); Khayrallàh, 267 (tak-
ing an oath on a holy man’s tomb); cf. Evans-Pritchard, 62–65; Gellner, Saints, 8ff.,
135–36; idem, Doctor, 23–24, 30; Levtzion, Islamization, 20; idem, Sharì'a and Custom,
79; Shaham, Woman’s Place, 192–93.

10 Evans-Pritchard, 104ff.; Davis, Libyan Politics, 110 n. 15.
11 Colucci, Tribù, 24–25. Cf. Levtzion, Islamization, 7, 19–20; idem, Sharì'a and

Custom, 78.
12 Evans-Pritchard, 62–64; Albergoni, Droit coutumier, 122, 128; idem, Écrire la cou-

tume, 40, 44.
13 For details, see Layish & Shmueli, 41–42.
14 For details, see Layish, Divorce, 170–71; Evans-Pritchard, 62; Henninger, 125ff.;

Colucci, Tribù, 24; Milliot, 157, 166; Gellner, Saints, 47; idem, Muslim Society, 100;
idem, Doctor, 38; Layish & Shmueli, 31; al-'Abbàdì, al-Qa∂à", 163, 179–83, 198–99,
406–7 (based on Oweidi, 121, 134–37, 149, 321–22); Coulson, History, 135–36;
Laoust, Ibn Taymiyya, 519ff.; idem, Les schismes, 323, 324; Smith, 48ff.; Goldziher,
238ff.; Baer, Population, 132; idem, Egypt, 13, 14.

15 Cf. Gellner, Saints, 105ff.; Lewis, 153.



to the sharì'a courts increased although they did not cease to apply

concurrently to the tribal courts.16

Several explanations have been suggested for the Bedouin’s appli-

cation to the sharì'a courts:17

1. Geographical proximity to urban, religious, administrative, and

economic centres.

2. Administrative, civil and economic exigencies in a modern state.

Thus, for example, confirmation of marriage by a qà∂ì or a shar'ì
solemnizer is required to ensure that no impediments to marriage

exist between the parties that may render the marriage null and void

(bà†il ).18 Registration of changes in marital status by the sharì'a court

is also required to secure social benefits, education and medical care

for children, and a shar'ì order of succession is required to effect

property rights and transactions in the land registers.

3. The spread of religious education and modern means of com-

munication which accelerates a religious transformation among the

Bedouin and strengthens their Islamic identity.19

4. The imposition of shar'ì jurisdiction on the Bedouin along with

the abolition of statutory tribal jurisdiction (as in the case of Jordan),20

16 On the merits of tribal arbitration, see Khayrallàh, 169–70.
17 For further details, see Davis, Libyan Politics, 223–25, 228; Layish, Divorce, 127,

182–83; idem, Islamization, 39–40. Cf. Levtzion, Islamization, 21; idem, 'Ulamà"; idem,
Sharì'a and Custom, 79.

18 The Màlikì school makes no distinction as to the legal consequences between
irregular ( fàsid ) and void; in both cases the act is null and void; see Glossary, s.v.
fàsid; bà†il.

19 There is evidence that already in the nomadic period Bedouin of the Judean
Desert would visit the al-Aqßà Mosque and the Dome of the Rock on Fridays.
Layish, Challenges, 220; idem, Fatwà, 276 and the source indicated in n. 25. On the
performance of religious obligations among the Bedouin of central Sinai, see Stewart,
Texts 1, 7, 17, 44, 53n., 194; idem, Narrative, 53; Lewis, 152–53. I have found no
evidence in the Libyan sijills (court records) to the effect that the Bedouin resort to
the sharì'a court is inspired by their desire to belong to the Islamic body politic;
such a possibility, however, cannot be ruled out.

20 Jordanian law still applies in the West Bank. The statutes pertaining to the
establishment of tribal courts, including the Tribal Court of Appeal of 1936, were
abolished in 1976. See al-'Abbàdì, al-Qa∂à", 114ff., 445. Under the British Mandate
of Palestine, tribal courts were established in the Negev (see Marx, 32–33). The
courts ceased to function in Israel and the Bedouin have been amenable since then
to shar'ì and civil courts. I have found no indication in the sijills of the Libyan
sharì'a courts of the existence of statutory tribal courts, but there is ample evidence
that matters were settled outside of sharì'a courts in accordance with tribal law, most
probably by tribal arbitrators on a voluntary basis and with the consent of the par-
ties. Tribal arbitrators (with no formal status) in the Judean Desert deal with issues
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with a view to strengthening the Muslim establishment as a means

to consolidate the government’s position in tribal society. From the

point of view of the central government, it is easier to rule through

its control of institutionalized normative Islam rather than by trying

to control popular religion and customs that vary from one place to

another and are dominated by indigenous leaders competing among

themselves for power.

5. Equality of all parties, regardless of their tribe, origin, colour,

or legal position before the sharì'a court. Thus there is evidence of

the rights of manumitted slaves being protected there.21 True, the

position of women and cognates under the sharì'a is not equal to

that of men and agnates, respectively. However, their position under

the sharì'a is much better than under tribal customary law.22 Indeed,

some evidence suggests that the sharì'a court is preferred especially

by people whose position in traditional society is weak and who

therefore cannot get what they want under the tribal customary sys-

tem. Thus the sharì'a court is resorted to by divorced women who

have been denied their shar'ì financial rights or by heirs deprived of

their shar'ì share in the estate under customary law. The applicants

expect the sharì'a court to determine their rights in accordance with

the sharì'a.23

6. The executive power of the sharì'a court provides legal security

for the realization of legal and financial rights between the parties.

Nevertheless, in modern times, the ability of the sharì'a court to

bring the Bedouin closer to normative Islam has declined. This is

ascribable in part to the codification of the sharì'a (though not in

Libya during the period under review), but also to the competition

of civil courts and to the process of secularization.24

From the sijills of the sharì'a courts, it is possible to infer that the

Bedouin come closer to normative Islam which gradually becomes

a more binding lifestyle as regards worship, religious duties, and law

in those domains with respect to which the Bedouin resort to the

pertaining to matters of personal status and succession (in competition with the
sharì'a courts), homicide and bodily injury, property, obligations and contracts (in
competiton with the civil courts).

21 See doc. 62 below.
22 Cf. Layish, Collapse of the Patrilineal Family.
23 Cf. Shahar, 24–25; Kressel, Descent, 94–95, 166, 184.
24 Cf. Layish, Islamization, 55–56; idem, Challenges, 221 and the references indi-

cated there; Shaham, Woman’s Place; Shahar.
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shar'ì judicial system and the exponents of the sharì'a.25 This process

seems to be facilitated by official policy of sedentarization vis-à-vis

the Bedouin.26

The relationship between sharì'a and customary law in tribal soci-

ety is of two kinds. The first entails a situation in which tribal cus-

tomary law reigns supreme and makes only minor concessions to the

sharì'a. Typically, under such a system, one notes the practice of

“gift” ('a†à") marriages27 that do not meet the shar'ì requirements for

contractual validity (offer and acceptance, etc.), and other residual

traces of customary marriage according to which a woman is not a

party to the marriage contract, such as the marrying off of a woman

who is not a virgin (thayyib) by her guardian (walì) against her will

(wilàyat ijbàr), contrary to Màlikì doctrine.28 Customary legal maxims

are often couched in rhyming formulae encoding strictures relative

to deferred dower payable upon divorce or death of one of the

spouses;29 khul' (“divestiture,” divorce by agreement, by which the

wife redeems herself from the marriage for a consideration), in which

a promissory note (qußßa) to the amount of the dower is drawn up

and made payable to the divorcing husband upon the marriage of

the divorced wife to another man.30 Other cases in this category are

divorce by means of the archaic Ωihàr oath, which renders the wife

a blood relative within the forbidden degrees for marriage31 and reg-

ulation of homicide and bodily injury by pure customary law.32

The second kind prominently displays the impact of the sharì'a on

custom. The qà∂ìs here play a decisive role in bringing a Bedouin

population within the orbit of the sharì'a. Unlike the muftì, the qà∂ì
is directly and constantly confronted by the task of coping with the

Bedouin; his ability to maintain a tolerant posture vis-à-vis custom

and compromise with it is crucial in the endeavour to actively pro-

mote its absorption into the sharì'a via the creation of a favourable

climate in which a custom-bound population will spontaneously resort

to a shar'ì judicial authority. An uncompromising qà∂ì who enforces

25 Cf. Levtzion, Sharì'a and Custom, 78.
26 Albergoni, Droit coutumier, 23; idem, Écrire la coutume, 25, 42.
27 For further details, see Layish, Tajdìda; cf. Nà†ùr; Lewis, 145–46, 152–54.
28 See doc. 1, fn. 29.
29 See docs. 5–6.
30 See docs. 25–27. Cf. Layish & Shmueli, 37–38.
31 See doc. 15.
32 See docs. 55–56; cf. Layish, Challenges, 211.
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the sharì'a in letter and spirit regardless of the Bedouin’s rudimen-

tary exposure to Islam may ultimately turn the Bedouin population

away from its jurisdiction. It has been observed in various parts of

the Islamic world that nomads accept the shar'ì qà∂ìs’ decisions only

insofar as they are compatible with the customary norm.33

On the other hand, mere submission to the tribal custom would

be tantamount to abuse of the qà∂ì ’s role as an exponent of the

sharì'a. Another alternative is to seek a via media between the two

and meeting custom half way. Naturally, much depends on the edu-

cation and professional training of the qà∂ì, his religious and social

backgound, and his personal motivation. Unfortunately, no such infor-

mation regarding Libyan qà∂ìs is available to me.34

Several tendencies can be discerned in the Libyan judicial prac-

tice: the qà∂ìs’ reconciliation with custom (as with regard to cus-

tomary khul' )35 and enforcement of the sharì'a while rejecting custom

completely (for instance, regarding the legal consequences of divorce).36

Dàr 'adl, a tribal arbitrator who has been incorporated in the sharì'a
court to the extent that he is treated by the qà∂ì as a shar'ì notary

('adl ) of the court, is a unique example of the symbiosis of custom

and sharì'a to which the qà∂ì makes a vital contribution. This insti-

tution, which provides a mechanism for handling marital disputes,

falls within the gray zone between custom and sharì'a.37

The qà∂ì plays an active role in solving disputes brought before

the court. Thus he offers his services as an arbitrator in matrimo-

nial disputes with a view to bringing about reconciliation between

the spouses and imparts to the reconciliation the validity of a shar'ì
sentence.38 The qà∂ì also sanctions agreements reached out of court

on the basis of tribal customary law. Thus in one case, he endorsed

a blood money agreement in accordance with “Tibbàwì tribal cus-

tomary law.”39 In another case relating to customary division of tribal

33 For additional details, see Layish, Divorce, 185–86; cf. idem, Challenges, 218,
221; idem, Women, 334; idem, Sharì'a and Custom, 407ff.; al-'Abbàdì, al-Qa∂à", 123–25;
Oweidi, 88–89.

34 See Name Index of Qà∂ìs, Nà"ibs and Other Judicial Clerks.
35 See docs. 24–27.
36 For further details, see Layish, Divorce, 172ff.; cf. Layish & Shmueli, 37ff.
37 For further details, see Layish, Dàr 'adl; doc. 9.
38 See, e.g., docs. 11, 20.
39 See doc. 55; For further details, see Layish, Blood Money. See also doc. 56

(relating to broken teeth).
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land among the clans by means of lottery (qur'a), the qà∂ì had it reg-

istered—more than 30 years after it had been reached out of court—

in its original version without any attempt on his part to intervene

with respect to its form and substance.40 Moreover, the qà∂ì does

not hesitate to act as an arbitrator under tribal customary, rather

than shar'ì, law with a view to reaching settlement (ßul˙) between the

disputed parties and sanctions it as a shar'ì sentence (˙ukm). Thus in

a dispute relating to violation of the sanctity of the home, which is

a pure tribal customary institution (dakhl al-bayt), the qà∂ì offered his

good offices to the disputing parties in settling the issue under tribal

customary law and required the husband to take his oath on a copy

of the Qur"àn in order to promote the conciliation.41

The qà∂ìs’ tendency to reconcile sharì'a with custom may bring

about deviations from orthodox sharì'a, as in the case of a custom-

ary khul' agreement in which it is stipulated that the divorced wife

is prohibited from re-marrying until her ex-husband has been com-

pensated by the future husband. The qà∂ì endorsed the agreement

and was instrumental in its implementation even though it entailed

an infraction of the sharì'a.42

We noted earlier that Islamic legal methodology does not recog-

nize custom ('àda, 'urf ) as a formal source of law. Yet custom has a

solid basis in the Màlikì corpus of law due to the fact that Medinese

practices ('amal ) were incorporated into that school and granted the

status of Prophetic sunna. In other words, custom has been absorbed

into the oral traditions; consequently its status as an official source

of law has ceased to be relevant.43 This may explain why the Màlikì
school applicable in Libya is more inclined than any other school

to compromise with custom. The eclecticism of the Màlikì school

found, since the fifteenth century, sophisticated expression in the judi-

cial practice ('amal ) of the sharì'a courts in North Africa. This seems

to be a single instance of the “realist” form of Islamic jurisprudence

intended to bring custom within the orbit of Màlikì law. Its significance

from the viewpoint of legal theory is, however, disputed by scholars.44

40 See doc. 63.
41 See doc. 60.
42 See doc. 26; also docs. 23–25. For further details, see Layish, Divorce, 186–99;

idem, Khul'.
43 Libson, Custom, 133–37.
44 Milliot, 156–69, 167–78; Berque, 'Amal; Coulson, History, 143ff.; Schacht,

Introduction, 61–62; Serrano, 206–11.
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Ibn 'Àßim incorporated in his al-'Àßimiyya or Tu˙fat al-˙ukkàm (see

Bibliography) the Andalusian judicial practice. The Libyan docu-

ments contain some evidence of the impact of the Màlikì judicial

practice on day-to-day reality.45

The Libyan documents do not evidence a sophisticated, system-

atic approach on the part of the qà∂ìs aimed at absorbing custom

in the sharì'a or at accommodating the sharì'a to custom; thus they

make no significant use of their discretion to invoke the doctrine of

maßla˙a (public interest), to say nothing of ijtihàd or even of ijtihàd fì
’l-madhhab, with a view to bridging the gap between sharì'a and cus-

tom.46 There is no indication in their decisions that they were

influenced or inspired by the legal methodology of Mu˙ammad b.

'Alì al-Sanùsì (d. 1859). Although al-Sanùsì belonged to the Màlikì
school, he felt free to deviate from it with respect to some issues.

Moreover, under the influence of Ibn Taymiyya, he did not regard

himself as bound by taqlìd, adherence to the established body of law,

of the Màlikì school, and claimed for himself some freedom to exer-

cise personal ijtihàd.47

There is no significant evidence in our documents of qà∂ìs’ recourse

to religious-legal literature.48 This may imply unwillingness on their

part to invoke the fuqahà", who are charged with the task of adapt-

ing the sharì'a to changing social conditions by means of expert legal

opinions ( fatwàs). On the other hand, some evidence in Libya sug-

gests that the qà∂ì is occasionally approached in his capacity not as

a judicial authority but rather as a muftì competent to issue a legal

opinion ( jawàb) in such matters as divorce, succession,49 loans (made

in foreign currency), and partnership.50 When acting in his capacity

as a muftì the qà∂ì functions by virtue not of his nomination by the

ruler but rather of his reputation as an independent faqìh.

45 See, e.g., doc. 65 (musàqàt), doc. 69 (shahàdat al-lafìf ); Layish, Shahàdat naql.
46 See Layish, Divorce, 204, 206–7.
47 On the legal methodology of Mu˙ammad b. 'Alì al-Sanùsì with special refer-

ence to ijtihàd and ijtihàd fì ’l-madhhab, see Vikør, Ijtihàd; idem, The Shaykh as Mujtahid;
idem, Sufi and Scholar, Glossary, s.v. Ijtihàd. See also Layish, Divorce, 204 and the
sources indicated there.

48 See docs. 1, 31, 50; Layish Divorce, 145–46.
49 See Layish & Davis, p. 122 doc. no. 156, p. 123 doc. no. 157.
50 See docs. 71 and 72.
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Qà∂ìs’ decisions in Libya are generally characterized by a for-

malistic approach.51 Occasionally, however, while imposing the reli-

gious-legal consequences derived from any given act, they may

reproach a party to a dispute who has violated a religious-legal norm.

Thus in one case, in which a husband divorced his wife by five

repudiations at one session, the qà∂ì ruled that the first three exhausted

the husband’s shar'ì quota and the rest made a mockery of the

Qur"ànic verses.52 This style of the qà∂ì was meant to heighten aware-

ness of the sharì'a in a custom-bound population applying to the

sharì'a court out of practical considerations. Some of the qà∂ìs regard
themselves rather as representatives of the Muslim community at

large by virtue of their commission to apply the sharì'a. Their moral

integrity and inner conviction of fulfilling a public mission is in the

best tradition of the mu˙tasib, the Islamic inspector of the market,

anchored in the religious command: “to promote good and dis-

courage evil” (al-amr bi’l-ma'rùf wa’l-nahy 'an al-munkar). In other words,

the qà∂ì regards himself as responsible for enforcing Islamic morals

and behaviour in the Muslim community. Such a function is incum-

bent on any individual who seeks to gain religious merit by his zeal

for the sharì'a, due to the limited role of the public authority in

Muslim society.53

To sum up, the qà∂ì plays a decisive role in shaping the conse-

quences of the encounter between the sharì'a and tribal custom and

thus contributes subsantially to the Islamization of tribal society.

51 Cf. Layish, Divorce, 206–7.
52 See doc. 36.
53 See Schacht, Introduction, 52, 207; Cahen & Talbi, 485ff.
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SECTION ONE

PERSONAL STATUS AND SUCCESSION

Document 1

Introduction

A man claimed to have asked for a woman’s hand in marriage and

to have actually contracted marriage with her in consideration of a

specified dower and gifts to her parents. He also stated that he had

begun to pay for her maintenance and that of her family. While he

was in the process of securing the means for defraying the prompt

dower, the woman was wedded to another man who consummated

the marriage with her.

In the proceedings, the woman’s father denied having given his

daughter in marriage to the claimant and maintained that a mere

verbal exchange, devoid of binding character, had actually transpired

between them. The claimant’s witnesses testified that the parties had

negotiated a genuine marriage contract and a specified dower—com-

prising a prompt and a deferred dower—the latter being payable

partly at some specified date in the course of the marriage and partly

on termination of the marriage either through divorce or the hus-

band’s death or desertion. When the claimant delayed settlement of

the prompt dower, the father gave his daughter in marriage to some-

one else.

In the event, the Nà"ib ruled, on the basis of Màlikì literature, that

only an engagement had taken place and that, in the absence of the

woman’s consent to the marriage (she was no longer a virgin) or

her power of attorney authorizing another person to give her in mar-

riage, the conditions mandatory for the validity of a shar'ì marriage

contract had not been fulfilled. He therefore instructed the father to

return any wedding presents he may have received from the claimant.

The Nà"ib’s verdict attests to the prevalence of customary legal prac-

tice in matters relating to marriage and dower, and to the Deputy’s

determination to impose shar'ì norms in preference to customary law.1

1 For a full analysis of this document, see Layish, Tajdìda.



Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.2

[2] In the reign of his Excellency sayyid Mu˙ammad Idrìs al-Mahdì
al-Sanùsì, Emir of Barqa [Cyrenaica].3

[3] decision (ÓUKM) concerning 'abdallàh al-basyùnì’s 
case regarding tajdìda daughter of 'abd al-˙amìd b. muftà˙

al-wurfallì
Entered in register no. 340, p. 211

[4] In the Sharì'a Court of Ajdàbiya, presided over by Mu˙ammad

al-Mabrùk Abì Jàziya, the Shar'ì Deputy in Charge of the Affairs

(al-mukallaf bi-a'màl ) of his Grace the Qà∂ì.4
'Abdallàh b. M˙ammad al-Basyùnì, known [personally to the

Nà"ib] by name (al-ma'rùf al-dhàt),5 appeared as plaintiff and stated:

I asked for the hand in marriage (kha†abtu)6 of the non-virgin [i.e., pre-
viously married in consummated marriage] (thayyib), called Tajdìda,
daughter of 'Abd [5] al-Óamìd b. Muftà˙ al-Wurfallì from her father.
He betrothed (rakana)7 her to me and subsequently gave her to me

2 The insertion of an invocation and a prayer for the soul of the Prophet, his
family and Companions at the head of a patently secular legal document here is
presumably meant to enlist a religious sanction in the administration of justice and
to enhance the validity and binding character of the Deputy’s legal pronouncements.

3 The title sayyid refers to Mu˙ammad Idrìs al-Mahdì al-Sanùsì in his capacity
as a sharìf, that is, a descendant of the Prophet Mu˙ammad through the line of al-
Óasan, the eldest of his grandsons (Vikør, Sufi and Scholar, 23; Evans-Pritchard, 83,
117). Al-Sanùsì proclaimed himself Emir of Barqa, the region of Eastern Libya
(known in the West as Cyrenaica), on May 31, 1949 and established some kind of
autonomous government. On December 24, 1951 he was proclaimed king of inde-
pendent Libya. In 1969 he was deposed through the coup d’état headed by Mu'ammar
Qadhdhàfì (Anderson, Libya, xxiii–xxiv, 254–56; Albergoni, Écrire la coutume, 25).

4 The institution of nà"ib seems to be a residue from Ottoman rule when Óanafì
qà∂ìs were appointed from Istanbul and Màlikì deputies locally. See Layish, Divorce,
4–5.

5 Alternatively, the reference may be to the shar'ì procedure of identification by
witnesses. (see Glossary, s.v. ta'rìf ) although no mention is made here of witnesses
for the purpose of identification.

6 Cf. Stewart, Texts 2, Glossary, s.v. x†b. It is possible to infer from the rest of
the document that 'Abdallàh genuinely believed Tajdìda to have been given to him
in customary gift ('a†à") marriage. It may well be that the term kha†abtu was intro-
duced by the Deputy and not by 'Abdallàh. See fn. 37 below.

7 See muràkana, line 21 and fns. 32 and 37 below. Another possible translation

14 personal status and succession



(a'†àhà lì )8 in return for a dower (ßadàq)9 to the value of 15 pounds,
together with a bracelet and clothing intended for her, a suit and a
pair of trousers for her father, and a robe for her mother.10 I accepted
(qabiltu)11 [her] from him on this condition, [6] on the first day of the
month of Rajab 1370 in the presence of a group of Muslims com-
prising Shaykh M˙ammad al-Shwèkh al-Bar'aßì, M˙ammad A˙mad
Ja'far, al-Mahdì b. al-Zuwwàm al-Wurfallì, Ghayth b. M˙ammad al-
Shàrif al-Wurfallì, and A˙mad b. A˙mad al-Sà˙lì. I began to support
(unfiq)12 [7] her and her family13 from that date, while at the same time
endeavouring to secure the prompt (mu'ajjal ) dower in order to trans-
fer it to her father14 and to consummate the marriage (adkhul bihà).15

for rakana is: “well disposed [to the marriage of Tajdìda to 'Abdallàh]. See Qur"àn,
11:113, 17:74. On betrothal, see Colucci, Tribù, 26.

8 The correct identification of a'†àhà in the court’s decision is of crucial impor-
tance in the case under review. See fn. 2 to the Arabic text in Layish, Legal Documents,
24. Cf. Abù Salìm, Manshùràt al-Imàm al-Mahdì, vol. 3, 52 {someome’s wife was
“given” [in marriage] (i'†à") to someone else}; Kressel, Descent, 91 ('a†iyya).

9 Some Màlikì jurists acknowledge the validity of a marriage contract concluded
by means of terms such as wahaba and a'†à (instead of ones derived explicitly from
zawàj or nikà˙) provided payment of dower has been mentioned (see 'Illaysh, vol.
1, 420f.; Shalabì, 84). However, within the context of the document under review,
the phrasing wa-a'†àhà 'alà ßadàq lends support to the assumption that we are here
dealing with customary marriage in which a woman is not a party to the marriage
contract. See fn. 28 below; Layish, Divorce, 4.

10 Cf. Peters, Family, 130–31 (a couple of weeks after the conclusion of the mar-
riage contract the husband was requested “to take gifts to the mother-in-law in
recognition of the fact that she [had] nourished his wife as an infant”), 148 {“right
of milk,” (˙aqq al-˙alìb) to the mother-in-law}; Hart, The Ait 'Atta, 91 (presents to
the bride’s mother under Berber customary law).

11 For the validity of a shar'ì marriage, both offer (ìjàb) and acceptance (qabùl )
are required (see fn. 28 below). In the case under review, 'a†à" replaces offer. See
Glossary, s.v. ìjàb wa-qabùl.

12 The verb signifies provision of maintenance (nafaqa) which, under Islamic law,
is incumbent on the husband towards his wife, not her family (see Linant de
Bellefonds, Traité, vol. 2, 256–57, 268–69; Peters, Marriage, § 0.1.3.3). It may well
be that the verb unfiq in the present case does not constitute a technical legal term
but relates simply to “expenditure.” See lines 18–19 below.

13 Cf. Davis, Archive, Sharì'a Court of Ajdàbiya, p. 118, no. 118 of January 9, 1944
{the husband undertakes to provide maintenance (nafaqa) to his mother-in-law}.

14 Cf. Peters, Bridewealth, 146. Under Islamic law, the dower belongs to the wife
and not to her father or any other agnate. However, under the Màlikì school, if
the bride is a virgin, the dower may also be paid to the coercive guardian. See
Linant de Bellefonds, Traité, vol. 2, 233; Peters, Marriage, § 0.1.3.2.1.

15 This phrasing reflects the conception, under both Islamic and customary law,
that the raison d’être of the dower is to ensure legitimate marital relations within wed-
lock. Under Islamic law, non-payment of the prompt dower, provided the marriage
has not been consummated, is a valid ground for disobedience on the part of the
wife in the matrimonial dwelling (maskan shar'ì) (Peters, Marriage, § 0.1.3.3). 'Abdallàh
expected to consummate the marriage and to assume responsibility for maintaining
Tajdìda. He seems to have assumed that a marriage had already been concluded
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Such was the situation until a few days ago, when I went down to
Benghazi and obtained [8] the clothing stipulated [as a gift] to the
woman whose hand I sought in marriage.16 On my way back, she
chanced upon me in the the village of Gmìnis17 accompanied by another
husband (zawj ).18 He had married her ('aqada 'alayhà) in my absence,19

promptly consummating the marriage, and had moved away with her.
I request the honourable court [9] to examine this matter as required
by the noble sharì'a, and to determine my rights before the law.20

When the father of the woman whose hand had been sought in

marriage, the aforementioned 'Abd al-Óamìd al-Muftà˙, was ques-

tioned about the matter, he denied having given his aforementioned

daughter in marriage to the plaintiff, and maintained that what had

actually transpired between them had been [10] a mere verbal

exchange that did not amount to a shar'ì marriage contract ('aqd ),

and that this had taken place in the presence of Shaykh M˙ammad

al-Shwèkh al-Bar'aßì. Subsequently, the father’s testimony was heard:

If it is proved that I gave my aforementioned daughter in marriage
to the plaintiff, I shall not call in question ( fa-là maqàl lì) whatever
the noble sharì'a prescribes in this matter.21

and that only his delay in paying the prompt dower stood in the way of its con-
summation. The popular custom of presenting gifts to a woman’s relatives, how-
ever, is normal practice at betrothals and carries no legal implication of marriage.

16 Cf. Mohsen, 96.
17 A small town between Ajdàbiya and Benghazi. For details, see De Agostini,

Cirenàica, 442 (Ghemìnes).
18 From the plaintiff ’s point of view, the most natural reading of “zawj” is “hus-

band,” giving substance to his allegation that he was the first husband. Cf. doc. 40
line 15: “tazawwajat bi’l-zawj al-akhìr.”

19 Cf. Obermeyer, 120 (the younger brother who wanted desperately to marry
his bint 'amm went away to the Nile valley to earn enough money to pay the high
brideprice. In the meantime his cousin paid the elder brother for the permission
to marry the girl); Layish, Mahdì’s Methodology and Adaptation, 231; M. Yazbak, 401.

20 'Abdallàh did not specify his request. There is, however, good reason to assume
that he expected the court to annul the marriage with the other man since a woman
cannot be married to two husbands simultaneously. This seems to have been his
expectation also in the case that a mere betrothal had taken place between him
and Tajdìda, since annulment of the shar'ì marriage would have enabled him to
marry her. The possibility that 'Abdallàh expected to be compensated for the annul-
ment of his own marriage or breach of betrothal cannot, however, be ruled out
(see fn. 33 below). Cf. D’Emilia, 35 (the husband sued his wife and her second
husband; he claimed that his wife refused to return to the conjugal dwelling and
married another husband while still married to him. The second husband denied
the allegation saying that the marriage took place after she had been divorced by
her first husband).

21 Cf. Glossary, s.v. maqàl. One wonders whether the contention that no shar'ì
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[11] The plaintiff was required to produce his witnesses, and he

brought forward each of the aforementioned M˙ammad A˙mad

Ja'far, A˙mad b. 'Alì al-Sà˙lì, al-Mahdì b. Zuwwàm, and Ghèth b.

M˙ammad al-Shàrif, as well as M˙ammad Bù al-Shwèkh al-Bar'aßì.
On being requested to testify, [12] the four of them, that is, M˙ammad

Ja'far, Ghèth, al-Mahdì, and A˙mad b. 'Alì, gave testimony cor-

roborating the plaintiff ’s claims. [They further testified that] the ver-

bal exchange had involved only the aforementioned father of the

woman sought in marriage and the aforementioned 'Abdallàh. As

for the woman herself, she had neither been asked [whether she con-

sented to marry the plaintiff ], nor had her father obtained (là ˙aßala)
power of attorney (tawkìl )22 [to give her in marriage].

M˙ammad al-Shwèkh, whom [13] both parties to the dispute men-

tioned in their statements, and whose testimony they had accepted,23

testified as follows:

One day, I was at the home of 'Abdallàh al-Basyùnì with M˙ammad
al-Maßdùr. 'Abd al-Óamìd al-Wurfallì was also present.24 'Abdallàh
mentioned that he [14] wanted 'Abd al-Óamìd to give him in mar-
riage (an yunki˙ahu) his daughter Tajdìda, a woman who had been mar-
ried before. I took it upon myself to help them reach an agreement,
and through my mediation it was settled that they would become
related by marriage ( yataßàharà) on the basis of a dower to the value
of 20 pounds; 'Abdallàh [15] al-Basyùnì was to pay ten pounds of this
sum by way of a prompt dower (mu'ajjalàt), five pounds at the end of
the month of Mu˙arram 1371H. [1951],25 and five pounds as deferred

marriage had taken place was phrased by the Nà"ib, since it is very likely that nei-
ther party was fully aware of this aspect during the negotiation concerning Tajdìda’s
marriage to 'Abdallàh. Cf. Ibn al-'A††àr, 528ff. (a woman denied the plaintiff ’s alle-
gation that he had married her and paid her dower).

22 See Glossary, s.v. wakàla.
23 It may well be that the procedure of tazkiya (see Glossary) is intended here.
24 Since 'Abdallàh’s four witnesses are not mentioned here, he may be referring

to another meeting between 'Abdallàh and Tajdìda’s father. It is not clear from the
text whether this meeting took place before the one referred to by 'Abdallàh in line
4ff. above or subsequently.

25 The Màlikì school, unlike other Sunnì schools, maintains that the dower is a
constituent element (rukn) and hence a precondition to the validity of the marriage
contract rather than its effect, and therefore a stipulation in the marriage contract
that no dower will be paid invalidates the marriage contract {under other schools,
the marriage contract remains intact but a proper dower (mahr al-mithl ) must be
paid}. Dower may not be delayed beyond the consummation of the marriage; a
stipulation in the marriage contract to the effect that the husband may delay any
part of the dower is null and void. However, in actual fact, in regions where the
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dower (mu"ajjalàt) in the case of shame or absence ('alà 'ayb aw ghayb).26

When the father of the woman sought in marriage heard this, he
replied: “If he pays me the prompt dower (muqaddamàt) of ten pounds
[16] forthwith,27 I will give him my daughter in marriage.” This was
how things stood when we left 'Abdallàh’s residence. But 'Abdallàh
did not pay the ten pounds, and so failed to conclude a shar'ì mar-
riage contract ('aqd ).28 When the father of the woman sought in mar-
riage had waited a considerable time, [17] and another suitor (khà†ib)
appeared and asked for her hand in marriage, he gave her to him.
This is what I know and I testify thereto.

The witness was asked whether, during that meeting, the afore-

mentioned woman sought in marriage had been asked for her con-

Màlikì school is prevalent, it is quite common to pay part of the dower at the con-
clusion of the marriage (mahr mu'ajjal, prompt dower) and part after a delay, which
may even last years in the course of the marriage (mahr ma"ajjal, deferred dower);
the husband’s decease, but not divorce, terminates the period of delay. See Linant
de Bellefonds, Traité, vol. 2, 202–3, 218–19; Peters, Marriage, § 0.1.3.2; Shalabì, 369;
Anderson, Africa, 369. Cf. Toledano, 115–17; D’Emilia, 36–37, 43–45 (according
to judicial practice, however, divorce terminates the period of delay: al-mu"ajjal ya˙ull
bi’l-†alàq); Article 46 of the Jordanian Law of Personal Status, 1976 in al-¸àhir,
113. E.L. Peters has found that the prompt dower is not transferred until the wife
is pregnant, or preferably after childbirth (Peters, Bridewealth, 147). Among the Awlàd
'Alì in the Western Desert, payment of dower signifies completion of the marriage
contract (Mohsen, 97). Cf. Davis, Archive, Sharì'a Court of Ajdàbiya, p. 85, no. 84
(prompt dower was paid to the bride’s father prior to consummation).

26 This is a term from customary law signifying termination of delay of payment
of “deferred” dower on dissolution of the marriage either by divorce (on the grounds
of the wife’s adultery) or the husband’s absence through either death or desertion.
For further details and analogous expressions in customary law, see Layish, Divorce,
49, fn. 25 (the reference to Peters, Bridewealth, 145–46). Non-provision of mainte-
nance by an absent husband and fear for the wife’s adultery in his absence are
common grounds for judicial divorce in Cyrenaica. See Layish, Divorce, 86–92. On
'ayb (shame, disgrace), see Stewart, Honor, 102, 129; Kressel, Descent, 198–99 ('ayb in
the sense of 'ir∂, sexual misdemeanour).

27 This statement reflects a customary approach to the institution of marriage, in
which a woman in not a party to a marriage contract, and the dower is the prop-
erty of her guardian, that is, her agnate. See fn. 14 above.

28 Marriage in Islamic law is a contract concluded by mutual consent of the par-
ties or their representatives in the presence of two witnesses. The dominant view
in the Màlikì school, unlike other schools, maintains that witnesses are required not
to validate the marriage but for the purpose of its publicity. The marriage is con-
cluded by offer (ìjàb) and acceptance (qabùl ) in one session (majlis). According to the
Màlikì (and Óanafì), but not the other two schools, explicit references to marriage,
such as derivatives of zawàj or nikà˙ are not required; expressions signifying trans-
fer of property between persons with some indication of intent to marry, such as
the combination of gift (hiba) and dower (ßadàq), are sufficient. Linant de Bellefonds,
Traité, vol. 2, 39, 43ff., 75–76; Peters, Marriage, § 0.1.1., 0.1.2.2; Shalabì, 84. Cf.
D’Emilia, 23–24.
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sent [to the marriage], [18] and whether she had granted her father

permission [to marry her off ].29 He was also asked if, while wait-

ing, the plaintiff 'Abdallàh had supported ( yunfiq)30 the woman sought

in marriage and her family, as he had claimed. To this he answered

[19] that he knew nothing whatsoever concerning the matter of main-

tenance (infàq);31 and as to requesting the woman’s permission he

said: “The idea had not even occurred to us at that [20] meeting,

and we never considered the possibility.”

Hence, given the state of affairs indicated [above] on the basis of

the statements made by the plaintiff and the defendant, both of

whom accept the testimony [21] of M˙ammad al-Shwèkh, and the

fact that his testimony and that of the others do not indicate that

a shar'ì marriage ('aqd ) had taken place, but indicate rather that what

occurred between them was merely a betrothal (muràkana),32 [22] con-

tingent on the aforementioned plaintiff suitor paying the prompt

dower forthwith, which he did not do;33 and given, moreover, that

29 In Màlikì law, the power of “matrimonial coercion” ( jabr, ijbàr) is vested in a
marriage guardian (walì )—the father or his appointed executor (waßì mukhtàr)—who
may validly give away his ward in marriage, compulsorily, at his discretion and
regardless of the ward’s wishes in the matter. However, while in Óanafì doctrine
only minor wards are subject to matrimonial coercion, in Màlikì (and other schools)
the power of the marriage guardian may be exercised over any woman regardless
of her age provided she is a virgin (bikr), that is, not previously married, at least
as long as she is of child-bearing age although it is recommended that an adult be
asked for permission. In other words, even an adult woman has no legal capacity
to contract her own marriage; the marriage guardian must conclude the marriage
on her behalf. Any marriage contracted otherwise is null and void. If the woman
is not a virgin (thayyib), her consent to the marriage is indispensable. See Ibn 'Àßim,
al-'Àßimiyya, 54, lines 360ff.; Coulson, Succession, 11–12; Linant de Bellefonds, Traité,
vol. 2, 48–49, 61, 64ff.; Peters, Marriage, § 0.1.2.1; Anderson, Africa, 366.

30 See fn. 12 above and line 19 below.
31 See fn. 12 above and line 18 above.
32 This seems to be a common expression for betrothal in North African Arabic.

See Wehr, s.v. muràkana, 359. See also rakana, line 7 above. For a strong support
for the version of betrothal, see Layish, Tajdìda, 497–98.

33 A shar'ì legal right to dower is acquired only through a marriage contract
(especially after consummation), not betrothal (Linant de Bellefonds, Traité, vol. 2,
35; Peters, Marriage, § 0.1.3.2.3), which may imply that the object of the validity
was not betrothal but rather the customary gift ('a†à") marriage allegedly contracted
by 'Abdallàh. According to the customs ('awà"id ) of the Awlàd 'Alì in the Western
Desert, payment of dower signifies the completion of the marriage contract {Mohsen,
97; al-Jawharì, 200 (ba'd ˙ußùl muqaddamàt al-ri∂à wa’l-qabùl, after obtaining the
prompt dower on account of consent and acceptance, of the parties and their 
relatives)}.

However, payment of dower at the stage of betrothal, prior to the conclusion of
a marriage contract, seems to be a common practice. Thus, in one case, a man
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the woman sought in marriage had previously been married,34 and

that she neither gave her father permission to marry her off [23] to

the plaintiff, nor grant him or anyone else power of attorney [to do

so] (wa-là wakkalathu),35 [there was no shar'ì marriage]. Since one of

the conditions for the validity (ßi˙˙a) of the marriage contract of a

woman previously married is that she explicitly (ßarà˙atan) give her

consent or power of attorney [quoting:]

The consent of a woman no longer a virgin is signalled by means of
an open declaration (ifßà˙), while with regard to a virgin, her silence
(ßamt) is tantamount to consent to marriage;36

but nothing of the kind had transpired. [24] It was therefore legally

established before the aforementioned Nà"ib that the aforementioned

plaintiff 'Abdallàh had not concluded a shar'ì marriage contract ('aqd )

with the aforementioned woman sought in marriage. [25] For this

reason, the Nà"ib decided to reject his claim concerning the woman.37

He also decreed that the woman’s father should return to the plaintiff
whatever he had received from him, the amount having yet to be

assessed (taqdìr), should it be proved that he had indeed received

[anything] from him.38 [26] The Nà"ib clarified all these points to

who had asked for a woman’s hand in marriage, claimed in court that betrothal
had taken place “against a dower ('alà ßadàq)” which he had already paid to the
woman’s father, “although no shar'ì contract of marriage between us has been con-
cluded.” See Davis, Archive, Sharì'a Court of Ajdàbiya, 162, no. 283 ( January 6,
1953). The terms signifying betrothal (rakana, muràkana) may have been introduced
by the Nà"ib anxious to resolve Tajdìda’s embarrassing complication. See fn. 6
above and fn. 37 below.

34 Tajdìda was presumably either a divorcee or a widow.
35 See Glossary, s.v. wakàla.
36 This quotation is taken from Ibn 'Àßim, al-'Àßimiyya. See Layish, Legal Documents,

25, fn. 13. Cf. Toledano, 81.
37 However, as indicated earlier, the Nà"ib ruled that a betrothal (muràkana) had

occurred between 'Abdallàh and Tajdìda (see line 21, above). The Supreme Sharì'a
Court under the Italian administration decided that engagement was tantamount
to a promise of marriage, that such a promise was an obligation that could not be
effectuated, and that the coercive guardian (walì mujbir) could not marry off a woman
no longer a virgin against her will. See D’Emilia, 18ff. According to the Màlikì
jurist 'Illaysh, the marriage of a woman who has been betrothed to someone else
should be dissolved prior to its consummation; if consummated, the marriage cannot
be dissolved ('Illaysh, vol. 1, 425. Cf. Peters, Marriage, § 0.1.1.2). In the case under
review, the marriage had been consummated (see line 8, above). In a similar case,
the Sudanese Mahdì ruled that a marriage with a woman betrothed to someone
else should be dissolved and the bride’s marriage guardian should be flogged and
imprisoned (Layish, Mahdì’s Methodology and Adaptation, 231).

38 This seems to indicate that a separate civil claim relating to the gifts should
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both parties and had the undersigned witnesses testify to this effect

and gave instructions that his decision be recorded under the date

of the 17th day of Dhù ’l-Qa'da 1371 [corresponding to] August

19, 1951.

[27] Witnesses to the proceedings (shuhùd al-˙àl )
Court Usher (mubàshir)

[29] Imàm al-Sharqiyya [30–31] M˙ammad 'Abd al-Salàm39

'Abdallàh Mùsà al-Majbarì

[28–31] The matter being as indicated above

Mu˙ammad al-Mabrùk Abì Jàziya
The Deputy in Charge of the Affairs

of his Grace the Shar'ì Qà∂ì of Ajdàbiya

be brought to court by 'Abdallàh. In the case of breach of betrothal, once it is
established that the fiancé’s gifts were given to the fiancée in advance as part of
the dower, they must be restored to him. If they are not part of the dower, Màlikì
law follows the locally prevailing custom ('urf ) which regulates the issue of engage-
ment gifts. In its absence, the fiancée may keep the gifts if the fiancé is guilty for
the breach. If, on the other hand, the fiancée is at fault, she must restore the gifts
(see Linant de Bellefonds, Traité, vol. 2, 34–36). Among the Awlàd 'Alì, if some-
one breaks off an engagement without sufficient reason, he may be liable to pay a
fine (kabàra) for insulting the prospective groom and his family, and to return the
engagement gifts (see Mohsen, 86–87, 96). Cf. D’Emilia, 18 (the Supreme Sharì'a
Court ruled that the gifts must be returned to the suitor).

39 M˙ammad 'Abd al-Salàm seems to be acting in two capacities: as a court
usher and notary. See Name Index of Qà∂ìs, Nà"ibs and Other Judicial Clerks
('udùl ); Tyan, 'Adl, 209–10; Glossary, s.v. 'adl.
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Document 2

Introduction

This document relates to a marriage contracted before a qà∂ì in con-

formity with shar'ì formalities, i.e., entailing a dower, an offer and

acceptance, the presence of witnesses, together with a concern to

confer on the proceedings a religious character through recitation of

the Fàti˙a (the opening chapter of the Qur"àn), and other religious

embellishments.

Nevertheless, one cannot help noting in the document residual

traces of customary marriage, according to which, for instance, a

woman is not a party to the marriage contract.

Text

[1] In the name of Allàh, the Merciful, the Compassionate.

[2] Praise be to Allàh, who established marriage (nikà˙) and made

plain the laws concerning it, enjoining payment of a dower (ßadàq)
without restricting its amount.1 Peace and blessings to our Lord

Mu˙ammad, [3] Seal of the prophets, and Foremost Emissary [of

Allàh].2

And now to proceed with the matter at hand.

A˙mad b. M˙ammad al-Qa†'ì wedded (tazawwaja) a woman, no

longer a virgin (thayyib), but free from shar'ì impediments [to mar-

riage] (mawàni' )3 and from marital [4] bonds, called Sàlma bint

M˙ammad al-'Araydì. He [the husband] undertook to pay the dower

specified (sammàhu)4 for her, and by its means acquired matrimonial

authority over her ( yamliku 'ißmatahà).5 [The dower comprises] three

1 No school of law has ever fixed the upper limit of the amount payable as
dower. The Màlikì school stipulates a minimum dower of three dirhams. See Linant
de Bellefonds, Traité, vol. 2, 207–8; Peters, Marriage, § 0.1.3.2.2.

2 See doc. 1, fn. 2.
3 On permanent and temporary impediments, see Glossary, s.v. mawàni' shar'iyya.
4 The specified dower (mahr musammà) is the amount of dower agreed upon

between the parties mentioned in the marriage contract, to be distinguished from
the proper dower (mahr al-mithl ) due to a woman of comparable qualities in terms
of descent, as well as physical and moral qualities. See Peters, Marriage, § 0.1.3.2.2.

5 See Glossary, s.v. 'ißma. It is plausible to interpret this expression as a residual
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silver bracelets [5] valued at 4 pounds each, and a cotton dress. The

deferred (mu"ajjal ) dower,6 still owing [out of the entire dower] amounts

to the sum of 8 pounds; this financial liability (dhimma) is to be settled

[6] by the husband five years hence [i.e., from the present session].

The entire dower and the clothing (kiswa) amount to 18 pounds.7

[7] The offer and acceptance (ìjàb wa-qabùl )8 took place during the

session at which the marriage contract ('aqd ) between the wife’s proxy

(wakìl)9 and the husband was concluded, in the presence and within

hearing distance of the undersigned witnesses (shuhùd ). [8] The Fàti˙a
from the Qur"àn was read out to confer a blessing (tabarrukan) on

the proceedings.10 This transpired on the 18th day of Rajab 1371,

[9] corresponding to May 5, 1950.

The bride’s proxy Íàli˙ Muftà˙ [whose power of attorney is

endorsed] by the testimony of:

Khàlid Íàli˙
al-Mahdì al-Hamal [al-Hadmì ?]

[10] The husband in person

Witnesses to the marriage contract (shuhùd al-'aqd )

[11] The signatures of:

'Umar al-Zwayyì
'Abdallàh Mùsà
M˙ammad 'Alì al-Ashhab

trace of pre-Islamic customary marriage, according to which a woman is not a
party to a marriage contract. Cf. Linant de Bellefonds, Traité, col. 2, 200–1.

6 On the deferred (mu"ajjal ) dower, see above, doc. 1, fn. 25; Glossary, s.v. mahr
mu"ajjal.

7 On rates of dower, see Peters, Bridewealth, 151.
8 See Glossary; doc. 1, fn. 28.
9 A woman who is no longer a virgin (thayyib), and who lost her virginity in

marriage, i.e., a divorcee or widow, does not require a walì mujbir (coercive guardian)
in order to contract marriage. As we shall see below, in order to neutralize this
freedom, it sometimes happens that a woman is constrained to grant power of attor-
ney (see Glossary, s.v. wakàla) in her name to an agnate.

10 The recitation of the Fàti˙a is not required for the validity of a marriage con-
tract, since this is a purely civil, consensual contract devoid of any religious significance.
This ritual practice, also quite common among the Bedouin, is meant to render a
marriage contract or any other agreement binding by enlisting religious sanction.
See Linant de Bellefonds, Traité, vol. 2, 40; Peters, Marriage, § 0.1.2; Layish, Divorce,
Index, s.v. al-Fàti˙a; al-Jawharì, 200 (in accordance with the Awlàd 'Alì’s customs
in the Western Desert); Obermeyer, 122; Peters, Bridewealth, 143; Mohsen, 104;
Evans-Pritchard, 6, 68; cf. al-Qusùs, 90–91; Abù Óassàn, 315; Layish & Shmueli,
41–42; Ginat, 143.
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[12] The contents of this document have been endorsed (ma'rifa)
by the witnesses thereto.

[13] The Qà∂ì of Ajdàbiya

[14] Mu˙ammad 'Àbid ['Àyid ?] 'Abd al-Fattà˙

24 personal status and succession



Document 3

Introduction

The wife demands that the portion of dower still owing to her be

registered in her name so as to prevent her husband from appro-

priating it. In so doing, the wife shows awareness of her right to the

dower under the sharì'a. The Qà∂ì, in his turn, helps her attain her

rights. The case under review suggests that the sharì'a court is resorted

to by women whose position with respect to property rights under

tribal customary law is weak compared to that under the sharì'a.1

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.2

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him.3

[3] registration of the residual dower (ÍADÀQ ) in the name of
raj'a bint 'abd al-qàdir al-'arèbì
Entered in register no. 397, p. 468.

[4] In the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him!

[5] Raj'a bint 'Abd al-Qàdir b. Íàli˙ from the Khanàfsa [lineage

('à"ila)] of the 'Arèbàt4 appeared in court and after her identification

(ma'rifa),5 in conformity with shar'ì procedure, by her husband Óamad

b. Óamad [6] al-Íub˙ì and by her paternal cousin 'Abd al-Ghanì
b. Ibràhìm, stated in the presence of both of them that she owned

1 See Layish, Legal Documents, 3; Davis, Libyan Politics, 223.
2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.
4 A group within the Maghàrba tribe. See De Agostini, Cirenáica, 327–28.
5 See Glossary, s.v. ta'rìf.

25



ten fat goats and three young bulls6 together with the offspring of

the aforementioned goats [7] to be expected in the course of the

present year; [she also said that] they bore the distinctive tribal brand

(wasm)7 and that they had passed into her possession by way of resid-

ual dower (ßadàq) from her husband Óamad here present at this

court session (majlis). She requests [8] the noble Sharì'a Court to

register them [in her name] and to prevent her husband from tak-

ing illegal possession (i'tidà') of them at some future time.8 After her

husband confirmed what she had said [concerning her ownership of

the livestock], he pledged [9] not to infringe on her aforementioned

right without her freely given consent.9

In accordance with the agreement reached between the parties,

while they were both in a state of legal competence (˙àla jà"iza) in
shar'ì terms [10] as duly certified (thubùt) by the aforementioned judge

(˙àkim), the latter endorsed (ajàza) the registration of the residual

dower belonging to the aforementioned Raj'a, appended his signa-

ture thereto, had the undersigned persons testify to this effect, [11]

and authorized its registration [in the sijill ]. The authorization was

entered on the 3rd day of Sha'bàn 1373, corresponding to April 6,

1954.

The signatures are in the deposition (∂ab†).

6 Dozy, vol. 2, 98: 'ajamiyy, pl. 'ajàmah “taureau, jeune taureau d’environ deux
(ou trois) veau.”

7 The wasm is meant to prove ownership rights over livestock in case of theft, loss,
or sale to a third party (Colucci, Tribù, 27). Cf. Peters, Bridewealth, 147; Kennett, 80.

8 Islamic law does not recognize the notion of community property between
spouses; there is a complete separation of property between them. The wife is enti-
tled to the dower from the very moment that the marriage contract is concluded.
She is entitled to dispose of the dower and of her portion in the estate with com-
plete freedom without requiring her husband’s permission or that of any of her
agnates. However, under the Màlikì doctrine, if the bride is a virgin, the dower
may also be paid to the coercive guardian. See Linant de Bellefonds, Traité, vol. 2,
232–33, and 236–37; Peters, Marriage, § 0.1.3.2.1.

9 Cf. Davis, Archive, Sharì'a Court of Adàbiya, p. 140, no. 249 of October 28,
1952 {the husband undertakes to repay his debt (dayn)—five ewes—to his wife when
he is better off }; Peters, Bridewealth, 141 (the wife branded her flock with her
brother’s tribal mark to distinguish them from those of her husband).
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[12] Witnesses to the proceedings (shuhùd al-˙àl )
[13] 'Imràn 'Ìsà
al-Làfì Muftà˙
M˙ammad 'Abd al-Salàm10

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[14] Óusayn Mu˙ammad al-A˙làfì

10 The first and the last witnesses seem to be professional witnesses or notaries.
See Glossary, s.v. 'udùl.
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Document 4

Introduction

In the Western Desert, the patrimony remains undivided even after

the family head dies. Land tenure rights are held jointly by his sur-

viving sons who keep the estate intact and work it as a unit. Any

debt incurred, including the dower of any son of the deceased, has

to be defrayed out of the estate.1 The co-operative farm usually

breaks up after the sons marry; each establishing a unit of his own.

As a result, there usually ensues some division of property and labor

among surviving sons.2 Once the estate is divided between them, the

family collective is not liable anymore for personal debts; each son

must settle his own debts, including the dower for his marriage.3

In the case under review, two brothers cultivating jointly owned

land settle a dispute relating to debts incumbent on them. They

reach an agreement to the effect that the sums required for their

respective marriage dowers should not be drawn on the family prop-

erty, but are to be procured privately and independently by each of

them.

The position taken here reflects structural changes relating to fam-

ily and estate among Bedouin in the process of sedentarization.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.4

[2] In the reign of King Idrìs I, Sovereign of the United Kingdom

of Libya. May Allàh the Exalted preserve him! Amen.5

1 Obermeyer, 59, 63, 119; Colucci, Tribù, 27; cf. docs. 46 and 52 below.
2 Peters, Bridewealth, 154; Obermeyer, 61, 198; cf. Rosenfeld, Change.
3 Among the Awlàd 'Alì, when a creditor claims payment from a debtor, and

the latter refuses, and his relatives cannot make him settle the debt, then the cred-
itor is free to plunder anything that the debtor may possess. Murray, 328.

4 See doc. 1, fn. 2.
5 See doc. 1, fn. 3.
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[3] attestation of the conveyance of evidence (SHAHÀDAT NAQL )6

on behalf of 'abdallàh b. sa'd [sa'ìd] b. rwès
Entered in register no. 162/6, p. 101

[4] In the Sharì'a Court of Ajdàbiya presided over by the Qà∂ì
Shaykh Mu˙ammad al-Sanùsì al-Ghazzàlì al-Kha††àbì on the date

[indicated below]. May Allàh the Exalted prosper him! Amen.

[5] 'Abdallàh b. Sa'ìd b. 'Alì b. Rwès, aged 35, from the lineage

('à"ila) of Ibn al-Rwès of the Gabàyil tribe (qabìla),7 born and resi-

dent in Ajdàbiya [6] made the following statement:

My brother 'Abd al-Qàdir and I own [in common] livestock and other
movable property (manqùlàt). We have today dissociated ourselves from
each other [with respect to the common property] (tafàßalnà)8 before
the witnesses (shuhùd ) present: Shaykh Sa'ìd Shalabì, [7] our paternal
uncle Shaykh Óamad Óamad b. al-Rwès, and Shaykh M˙ammad
Yùnus Imshàd. I call upon the honourable Sharì'a Court to register
their testimony.

The aforementioned Shaykh Sa'ìd, [8] Shaykh Óamad, and Shaykh

M˙ammad, known (ma'rùfìn)9 by person and name, stated:

A misunderstanding arose between the brothers 'Abd al-Qàdir and
'Abdallàh, [9] the sons of Sa'ìd Ibn al-Rwès. [We, i.e., the witnesses]
appeared today in court together with them [i.e., the brothers] so that
they might reach a mutual settlement (ta˙àsabà) before us, and it was
established that the aforementioned 'Abdallàh owns a she-camel and
half [the quantity of ] seeds (zar' )10 [bought for the cultivation of a
field] which they sowed11 jointly this year. [10] In view of the fact that
'Abdallàh spent nothing on the purchase of the seeds whereas his
brother 'Abd al-Qàdir bought them [with his own money], it was
established that 'Abdallàh should pay the sum of 15 pounds [11] to
his brother 'Abd al-Qàdir at the end of the harvest period this year.12

6 This term designates written testimony registered in court (see line 7 below)
for practical purposes that may arise in future. See Glossary, shahàdat naql. For a
full discussion of this procedure, see Layish, Shahàdat Naql. The Bedouin resort to
written evidence for reasons of legal security. Cf. Preface to this volume, x; Layish,
Legal Documents, 2–3.

7 See De Agostini, Cirenáica, 405f. (el-Gabàil); Davis, Libyan Politics, 97.
8 Cf. Lane, 2406ii.
9 On the shar'ì procedure of identification, see Glossary, s.v. ta'rìf.

10 This translation gains support from line 10 below and from the term manqùlàt
(movable property) mentioned in line 6 above.

11 For ˙aratha in the sense of zara'a, see Qur"àn, 56:63–64.
12 It appears that the two brothers cultivated the land in their joint ownership
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Further to what has been stated, there remained no other [claims]
between the brothers except for debts (duyùn) incumbent on both of
them.13 [12] The aforementioned 'Abd al-Qàdir had borne the respon-
sibility for all their outstanding debts, except for that relating to the
dower (ßadàq), [concerning which an agreement had already been
reached to the effect that]: Each of them would pay his own dower
[13] for his respective wife.14 We have borne witness to this effect; let
Allàh be [our] pledge [lit. agent] (wakìl) to our words.15

All this transpired in the presence of the witnesses (shuhùd) whose

names are appended below.

On the basis of what has been established through the testimony

of the aforementioned witnesses [14] while they were in a state of

legal competence (˙àla jà"iza) in shar'ì terms, as duly certified (thubùt)
before the aforementioned judge, the latter endorsed (ajàza) this tes-

timony given on their responsibility [i.e., of both witnesses]; and [15]

had the undersigned witnesses testify to this effect and registered

their testimony. It was entered on the 13th day of Jumàdà ’l-Ùlà
1372, corresponding to January 29, 1952.

[16] Witness’s signature

Witnesses to the proceedings (shuhùd al-˙àl )
[17] Shaykh Sa'ìd al-Shalabì
M˙ammad Yùnus Imshàd
Óamad 'Alì b. Rwès

[18] The matter being as indicated above

The Qà∂ì of Ajdàbiya

[19] Mu˙ammad al-Sanùsì al-Ghazzàlì [al-Kha††àbì]

with the understanding that they would share the expenses involved (in the pur-
chase of seeds and renting of equipment required for cultivation) on an equal basis.

13 Such as for the equipment rented for cultivation.
14 In other words, the dower is not to be paid out of the jointly owned family

estate, and is not incumbent on this property, but rather the private matter of each
of the brothers. It is plausible to interpret this as a shift away from a jointly owned
co-operative farm to a privately owned one in the context of the family’s disinte-
gration following the death of its head. See Introduction.

15 This religious formula also shows up in sentences pronounced by arbitrators
in the Judean Desert, and it can be interpreted as an attempt at extending the
sharì'a’s domain. Cf. Layish & Shmueli, 41.
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Document 5

Introduction

This is a marriage permit issued by a qà∂ì. Its main interest resides

in the latter’s enlistment of the Qur"àn and the Prophetic sunna for

the purpose of enhancing the solemnity of the marriage bond. It

therefore attests to the power exercized by the sharì'a over the legal-

ity of marriage in Libyan society.

On the other hand, alongside implementation of the shar'ì condi-

tions required for the validity of the marriage bond, e.g., the offer

and acceptance, the presence of witnesses, etc., one also notes a cer-

tain tolerance towards practices associated with customary law, such

as the deferred dower—here typically couched in rhyme, like a legal

maxim1—which has no basis in the sharì'a.

Text

[1] In the Sharì'a Court of the town of Ajdàbiya, presided over

by the Qà∂ì Shaykh A˙mad Mu˙ammad al-Zintànì. May Allàh grant

him success! Amen.

[2] On the basis of information ('ilm, khabar)2 presented to this

court to the effect that 20-year-old Raj'a bint 'Abd al-ÓafìΩ from

Misurata, daughter of [3] Shwèkha bint Slèmàn3 belonging to the

1 On the function of legal maxims in Islamic law, see Schacht, Introduction, 39.
2 Cf. Davis, Archive, Sharì'a Court of Kufra, no. 29 of April 3, 1939 (i'†à" 'ilm

wa-khabar); no. 42 of May 13, 1939 ('ilm wa-khabar). Not to be mixed with “judicial
knowledge” ('ilm qa∂à"ì). See Glossary, s.v. 'ilm.

3 Inclusion of the names of the parties’ mothers and the names of their lineages
and tribes is quite common in the North African Bedouin society. One technical
explanation is that the inclusion of these names is intended to ensure correct
identification of the parties in marriages to different women, such as in polygamous
marriages; cf. Mohsen (19) who quotes Peters, Proliferation (the reference to female
ancestors is explained in terms of patrilineal descent and polygamy); Davis, Archive,
Sharì'a Court of Kufra, p. 37 no. 70 of April 20, 1960. The inclusion of cognates
may also attest to their social standing in Bedouin society in North Africa; see
Obermeyer, 124ff. (“A man will add the name of his mother’s tribe to identify
himelf with the tribe and to symbolize tribal links, as an appendage to his own full
name”). In one case, the court ruled that the father should deliver his divorced
daughter’s dower to her mother, and that upon her remarriage the dower should
be divided equally between the mother and the father (Sharì'a Court of Kufra, no.
25 of July 4, 1933). Concerning khàl, maternal uncle, see Layish, Divorce, 64; Peters,
Family, 134–35, 137 (the mother’s brother’s daughter “is sweeter than milk”); Sharì'a
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[4] al-ˇyùr lineage ('à"ila) of the Tarhùna tribe (qabìla), and residing

on the outskirts of Bishr, is free from shar'ì impediments [to mar-

riage]4 as well as from marital ties, and that her hand was requested

[5] by 30-year-old Sàlim b. Abì al-Qàsim born in Ajdàbiya to Sharìfa
bint 'Imràn,5 [6] and belonging to the al-Gayßa lineage of the Jawàzì
tribe. [Sàlim is] a resident of Bishr and a farmer by profession. Shar'ì
permission was granted [7] by his Honour, the aforementioned Qà∂ì,
to the aforementioned Raj'a and Sàlim to enter into a marriage con-

tract ('aqd nikà˙), and by virtue of this permit, [8] the marriage

between them was concluded against payment of a dower (ßadàq)
consisting of a she-camel whose first tooth has just appeared,6 six fat

sheep, [9] a silver bracelet weighing 16 ùqiyyas, a silver earring weigh-

ing 14 ùqiyyas, [10] and a dress [to be delivered, regardless of the

stipulations below concerning the division of the dower], in the event

of grave mishaps to her household or her person (wa-baytuhà wa-mà
lamma wa-ra"suhà wa-mà ∂amma), that is to say, if aversion (zuhàd ) on

the part of the husband [towards his wife] were to become evident

[and hence induce the husband to divorce his wife],7 or in the event

of his death.8 The prompt [dower] (mu'ajjal ) [11] out of all these

items, includes the she-camel, the six sheep, the ring, and the bracelet.

The deferred [dower] (mu"ajjal ) includes the dress to be given her at

her husband’s convenience ('alà ’l-maysara).9 This is a valid contract

Court of Ajdàbiya, p. 166 no. [289] of January 29, 1953, and p. 192 no. 327 of
March 24, 1953 (the wife left the conjugal dwelling due to non-payment of dower
and went to her khàl ’s home, and to her mother’s home, respectively); Obermeyer,
126ff. (the role of the mother’s brother, khàl, becomes a significant symbol for the
maintenance of the external kinship ties); cf. Oweidi, 107–8; Kressel, Descent, 94 n. 4
{“the maternal kin (ikhwàn) are affectionate”}.

4 See Glossary, s.v. mawàni' shar'iyya.
5 See fn. 3 above.
6 This happens at the age of six. Personal communication to Mu˙ammad ˇà†ùr

from Shaykh Mùsà al-A'sam in the Negev, March 3, 1999.
7 Zàhida has become a customary technical term for divorce in the Libyan sijill.

See Layish, Divorce, 9–10, 21; Glossary, s.v. zuhàd. Cf. “the averse woman” (al-mar"a
al-kàriha) in context of khul' divorce in the Mahdist state (Abù Salìm, Manshùràt al-
mahdiyya, 209, 307).

8 See Glossary, s.v. bayt.
9 That is, when he has the means (but in any case not later than a divorce or

the husband’s eventual death, as stipulated in line 10 above). According to the
Màlikì school, a stipulation to the effect that payment of the deferred dower is to
be delayed indefinitely until some unspecified time in the course of the marriage—
as in the present document—is null and void, and the entire amount of the dower
is accounted as prompt dower payable immediately. See Peters, Marriage, § 0.1.3.2.3.
For further details, see doc. 1, fns. 25–26 above. The case under review reflects
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('aqd ßa˙ì˙) [12] and a shar'ì marriage according to the Book of Allàh
[the Qur"àn] and His Messenger’s sunna ('alà kitàb allàh wa-sunnat

rasùlihi ),10 entailing the shar'ì offer and acceptance (ìjàb wa-qabùl )11

between the wife’s proxy (wakìl )12 [13]—one of her relatives—and

the husband’s proxy, in the presence of witnesses of good reputa-

tion (shuhùd 'udùl ) and with the agreement of the parties.

Registered and ratified [14] on the 23rd day of Sha'bàn 1362 in

the Hijrì calendar, corresponding to August 24, 1943 in the Christian

calendar.

[15] Wife’s proxy: one of her relatives: 'Agìla b. Khalì
Husband’s proxy: 'Abd al-Ra˙màn b. Abì al-Gàsim
[16] Testimony (shahàda) of:

Shaykh 'Umar b. 'Abd al-Jalìl and al-Sharìf b. Sa'd al-Bìsàg

[17] Witnesses to the marriage contract (shuhùd al-'aqd ):

[18] Shaykh Faraj Óbyl

Íàli˙ b. Yùsuf

Shaykh M˙ammad Mùsà
and Abì Sìg [?] Taysig [Taysìr ?], Administrator of Ajdàbiya

[19] The Clerk (kàtib)
Mu˙ammad Ibn al-Óàjj A˙mad al-Dàrisì

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[20] A˙mad Mu˙ammad al-Zintànì13

the influence of local custom. Cf. Glossary, s.v. maysara; 'alà ’l-maysara li-'àdat ahl al-
balad in Sharì'a Court of Ajdàbiya, decision of January 22, 1944.

10 The Qur"àn and the Prophetic sunna resorted to here to lend a religious aura
to the proceedings are not required for the validity of the marriage. Cf. Davis,
Archive, Sharì'a Court of Ajdàbiya, p. 76 no. 76 of August 24, 1943). This prac-
tice has been also noted among the Bedouin of the Judaean desert, in the Negev,
and elsewhere. See Layish & Shmueli, 32–33 and the sources cited there in the
footnotes; Abù Óassàn, 315.

11 See Glossary, s.v. ìjàb wa-qabùl.
12 See Glossary, s.v. wakàla.
13 The document displays the stamp and signature of the Assistant to the Officer

for Civil Affairs of the British Military Administration in Ajdàbiya; these are appar-
ently needed to provide legal ratification of the document. See Layish, Divorce, 4ff.
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Document 6

Introduction

In this document, the shar'ì clerk of the court, deputizing for the

Qà∂ì grants a marriage permit and, while following to the letter the

niceties of religious law, brings to bear the sanction of the Qur"àn
and the Prophetic sunna in order to lend a sacred character to the

marriage bond. He displays a certain flexibility with respect to the

deferred dower—here couched in the form of a rhymed legal maxim1—

though it is anchored explicitly in tribal customary law.

Text

[1] In the Sharì'a court of Ajdàbiya, presided over by the shar'ì
clerk (kàtib) of the court, Mu˙ammad al-Óàjj A˙mad al-Dàrisì, acting

on the authorization (muwakkal )2 of his Honour the Qà∂ì [2] Shaykh

A˙mad Mu˙ammad al-Zintànì. May Allàh grant him success! Amen.

On the basis of information ('ilm, khabar)3 presented to this court

by the imàm [3] and the two mukhtàrs of this locality, to the effect

that the virgin (bikr) called Fà†ma bint [4] M˙ammad, daughter of

Ràb˙a bint Yùsuf,4 born in Ajdàbiya and [now] 18 years old, [5]

belonging to the al-Gadgàd lineage of the Gbàylì tribe,5 and resi-

dent of Ajdàbiya, [is] free from shar'ì marriage impediments6 [6] as

well as from marriage ties, and has been requested in marriage by

'Abd al-Wahhàb [7] b. Sa'd, son of Khadìja bint M˙ammad,7 born

in Ajdàbiya and [now] 20 years old, [8] from the al-Gadgàd lineage

of the Gbàylì tribe. ['Abd al-Wahhàb] is a resident of Ajdàbiya, and

a farmer by profession. [9] A shar'ì permission (idhn) has been granted

by the aforementioned shar'ì clerk of the court for the conclusion of

a marriage contract ('aqd nikà˙) between [10] the aforementioned

'Abd al-Wahhàb and Fà†ma and, by virtue of this contract, the mar-

1 See doc. 5, fn. 1.
2 See Glossary, s.v. wakàla.
3 See doc. 5, fn. 2; Glossary, s.v. 'ilm.
4 See doc. 5, fn. 3 above.
5 See De Agostini, Cirenáica, 405–6 (el-Gadgàd, el-Gabàil).
6 See Glossary, s.v. mawàni' shar'iyya.
7 See doc. 5, fn. 3 above.
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riage between them was concluded on payment of a dower (ßadàq)
[11] consisting of 10 ˙awà"ij,8 each valued at 1000 francs, that is,

two Egyptian pounds, [12] a silver bracelet weighing 14 ùqiyyas, an
outfit consisting of a silk robe [13] and a blouse, silver rods weigh-

ing 5 ùqiyyas, a dress, and bedclothes. [14] The prompt [mu'ajjal]
[dower] out of this entire amount comprises six ˙awà"ij, a silver

bracelet, the aforementioned outfit, and the [15] silver rods, while

the deferred (mu"ajjal ) [dower]9 comprises [the following] two ˙awà"ij,
[given] in the event of absence or shame ('alà ghayb aw 'ayb)10 as is

their custom ('àdatahum);11 two ˙awà"ij [16] payable at the rate of one

a year, and the dress and bedclothes, transferable at the husband’s

convenience ('alà ’l-maysara)12 or in the event of grave mishaps to her

household or her person (wa-baytuhà [17] wa-mà lamma wa-ra"suhà wa-

mà ∂amma).13 The total value of the dower is 30 Egyptian pounds.

[18] [The contract has been] concluded by way of valid (ßa˙ì˙)
contract ('aqd ) and shar'ì marriage on the Book of Allàh [the Qur"àn]

and the sunna of His Messenger14 by means of a shar'ì offer and

acceptance15 [19] between the wife’s proxy (wakìl )16 and that of her

husband, in the presence of witnesses of good character ('udùl ),17 and

8 See Glossary, s.v. ˙àja.
9 See Glossary, s.v. ßadàq mu"ajjal; ßadàq mu'ajjal.

10 For an explanation of this customary phrase see doc. 1, fn. 26 above; Glossary,
s.v. 'ayb and ghayb.

11 This is a very clear indication that we are here dealing with a tribal custom-
ary norm. Cf. doc. 5, fn. 9; Davis, Archive, Sharì'a Court of Ajdàbiya, p. 6 no. 6
of May 28, 1942; p. 22, no. 22 of September 2, 1942 {part of the deferred dower
is due “in accordance with the custom of the inhabitants of the village” (li-'àdat ahl
al-balad )}; p. 111, no. 111 of December 10, 1943; p. 135 no. 135 of February 27,
1944 {part of the deferred dower is due “in the event of death or abandonment
[i.e., absence of the husband] as is their custom” ('alà mawt aw fawt ka-'àdatihim)}.

12 Cf. doc. 5, fn. 9; Glossary, s.v. maysara.
13 Cf. doc. 5, line 10, fn. 7; Glossary, s.v. bayt. In other words, part of the deferred

dower is paid in the event of divorce on grounds of the husband’s absence or the
wife’s adultery, part is paid on specified dates, and part at the husband’s conve-
nience in the course of the marriage. The entire amount of the deferred dower is
due, however, immediately in the eventuality of divorce or death, regardless of the
aforementioned stipulations.

14 This is a clear instance of the imposition of Islamic religious norms; for fur-
ther details, see doc. 5, line 12, fn. 10.

15 See Glossary, s.v. ìjàb wa-qabùl.
16 The wife, who has attained the age of puberty, is represented by her brother

as a proxy (see line 21 below) rather than by her marriage guardian (walì ).
17 'Udùl may well be professional witnesses or notaries (see Glossary). It is inter-

esting to note that one of the witnesses is a faqìh.
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with the consent [20] of both parties. Entered and endorsed on

November 16, 1943 corresponding to the 18th day of Dhù ’l-Qa'da,

1362.

[21] The wife’s proxy: her brother 'Izz al-Dìn b. M˙ammad al-

Gbàylì
The husband’s proxy: 'Umar b. Shgèb
[22] The testimonies of Sàlim al-Gbàylì and Muftà˙ M˙ammad

[23] Witnesses to the marriage contract (shuhùd al-'aqd ):

[24] M˙ammad Bey Abù Hadma

and the faqìh al-Sanùsì al-Tìtlì

The shar'ì clerk of the court (kàtib)
[25] Mu˙ammad al-Óàjj A˙mad al-Dàrisì

authorized by his Honour the Qà∂ì
[Shaykh A˙mad Mu˙ammad al-Zintànì]

[26] The matter being as indicated above

The Qà∂ì of Ajdàbiya

[27] Ràfi' 'Abd al-Ra˙màn al-Qà∂ì18

18 Lines 26–27 seem to have been added at a later stage, probably by mistake.
The Qà∂ì mentioned in line 27 did not preside over the session of the case under
review (see facsimile). The document displays the stamp of the Assistant to the Civil
Affairs Officer of the British Military Administration in Ajdàbiya. For further details,
see doc. 5, fn. 13.
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Document 7

Introduction

A married woman, deeply hurt by her husband’s second marriage,

demands that he exercise justice and impartiality in his personal rela-

tionships with both wives or, alternatively, that he grant her divorce

by khul' in return for the renunciation of her financial rights and of

her son’s maintenance. The couple are reconciled after the husband

undertakes to be more equitable in his dealings with both spouses,

and the wife, for her part, promises to obey her husband in the con-

jugal dwelling.

The Qà∂ì formulates the wife’s demand in Qur"ànic terms, and

confers shar'ì validity on the conciliation agreement, while binding

the parties to observe it.

This is another instance of women whose position in tribal soci-

ety is weak and hence prefer to resort to the sharì'a court with the

expectation of securing rights under the sharì'a.1 In the case under

review, the woman appeared in court alone without an agnate or

authorized representative (wakìl ).
The rate of polygamous marriages in Ajdàbiya in 1966 was 7 per-

cent. In a few cases men were married to three or four wives simul-

taneously.2

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.3

[2] In the reign of His Highness King Idrìs I, Sovereign of the

United Kingdom of Libya.4

[3] sentence (ÓUKM) relating to the conciliation (MUÍÀLAÓA)

between m˙ammad sàlim and his wife kàmla khalìfa
Entered in register no. 67, p. 42

1 Cf. Layish, Legal Documents, 3; Davis, Libyan Politics, 223.
2 Ibn Mùsà, 169; cf. al-Zuwayyì, al-Bàdiya, 243; Davis, Marriage, passim.
3 See doc. 1, fn. 2.
4 See doc. 1, fn. 3.
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[4] In the Sharì'a Court of Ajdàbiya, presided over by his Honour

the Qà∂ì, Shaykh Mu˙ammad al-Sanùsì al-Ghazzàlì al-Kha††àbì.
May Allàh grant him success!

[5] The married couple, Kàmla bint Khalìfa b. M˙ammad from

the Bù Salàma lineage ('à"ila) of the Gharyàn tribe (qabìla), born in

the town of Gharyàn,5 and her husband M˙ammad Sàlim [6] b.

Gharbì, aged 28, from the Bù Thwèba lineage of the Sa'è†6 tribe

on the outskirts of al-Abyàr, and now residing [7] with his wife in

Ajdàbiya. On their appearance [in court], the wife made the fol-

lowing statement in her husband’s presence:

[8] This [man], my husband M˙ammad Sàlim, recently wedded (tazaw-
waja) another woman, and I began to feel uncomfortable [living] with
the other wife (∂arra) and with [9] the rest of his relatives. Indeed I
can no longer disguise my uneasiness. I therefore demand that [my
husband] either release me by khul' ( yakhla'unì )7 from him in return
for my renunciation of all my [financial] rights and of maintenance
for his 7 month-old son, our baby, 'Abd Rabbihi, [10] or undertake
to attend to my welfare and act justly and equitably ( ya'dil )8 [in his
dealings] with me and with his new wife.

When the husband was questioned, he replied: [11] “This [woman],

my wife Kàmla [present here] always leaves [the conjugal dwelling]

without my instruction [that is, permission].” After a discussion, the

aforementioned husband M˙ammad Sàlim undertook [12] to show

the aforementioned Kàmla greater consideration, and to exercise jus-

tice and impartiality ( ya'dil ) in his dealings with the two wives, the

5 Cf. Evans-Pritchard, 147, 153.
6 See De Agostini, Cirenáica, 385ff.
7 On khul' divorce, see docs. 22–27 below.
8 The verb 'adala in the meaning of equal and just treatment of the wives in a

polygamous marriage, that is, in matters relating to maintenance, including sepa-
rate conjugal dwelling for each wife, and the apportionment (qasm) of the husband’s
time among the wives, occurs in the Qur"àn (4:3, 129). See al-Íàwì, vol. 1, 405f.;
Shalabì, 235ff.; Linant de Bellefonds, Traité, vol. 2, 284–86; Peters, Marriage, § 0.1.3.3
and 0.1.3.4; Glossary, s.v. 'adl. It is doubtful that the illiterate wife (her fingerprint
appears in line 17) used derivatives of 'adala. It seems rather that the Qà∂ì phrased
her contentions in Qur"ànic terms. Obermeyer (108–9), in contrast, maintains that
“The Bedouins [in the Western Desert] are conscientious in practicing justice and
impartiality on the basis of the Qur"ànic provisions . . . [and that] Conflict between
co-wives is lessened by the fact that a man will have separate tents, or rooms in
case of a house, for each wife.”
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first and the new one. [The wife, for her part] undertook [13] to

obey (†à'a) her husband as she is required to do, and to avoid leaving

[the conjugal dwelling] except when he instructs [that is, permits]

her to do so.9 On the basis of this [understanding], the couple, being

satisfied and at ease, were conciliated (iß†ala˙a) and gladly and con-

tentedly undertook to maintain a congenial relationship in their mar-

ital life. [14] This transpired in the presence of the undersigned

witnesses.10

On the basis [of the agreement] reached by the couple [15] while

both were in a state of legal competence (˙àla jà"iza) in shar'ì terms,

as duly certified (thubùt) by the aforementioned Qà∂ì, the latter

endorsed (ajàza) this conciliation (mußàla˙a) and obligated the parties

to carry out what they had pledged themselves to do [16] therein.

He explained to both of them the implications of their [commitments]

during the court session, and instructed that [the conciliation] be

registered.11 It was entered on the 15th day of Dhù ’l-Qa'da 1371, cor-

responding to August 6, 1952.

[17] The wife’s fingerprint (baßma) and the husband’s signature.

9 See Glossary, s.v. †à'a. Under tribal customary law, if the woman receives con-
tradictory orders from husband and guardian, she usually obeys the guardian (see
Stewart, 'Urf, 890).

10 The Libyan sijill contains many instances of reconciliation between the spouses
after the husband undertakes “to act impartially towards her and the other wife
[i.e., not to discriminate between them] as is required under the sharì'a,” (an ya'dila
baynahà wa-bayna ∂arratihà kamà huwa al-ma†lùb shar'an). See Davis, Archive, Sharì'a
Court of Ajdàbiya, p. 328 no. 558 of June 2, 1954; p. 29 no. 56 of September 18,
1951; p. 312 no. 526 of April 9, 1954; p. 316 no. 534 of April 19, 1954. Among
the Awlàd 'Alì in the Western Desert, the older wife may object to a particular
choice of her husband on the grounds that the potential wife is hard to get along
with or that there is animosity between the wife’s family and that of her future
∂arra. Inequality between co-wives may result in divorce (see Mohsen, 85–86, 119,
113–14). Colucci has found that polygamy causes the disintegration of the family
and of the agnatic groups (see Colucci, Tribù, 27). Cf. Marx, 139–40; Kennett,
102–4.

11 The fact that the spouses were conciliated in court (rather than out of court)
may indicate that the Qà∂ì was instrumental in this process. In any case, once con-
ciliation has been reached the Qà∂ì confers on it shar'ì validity. On the Libyan
qà∂ìs’ tendency to solve marital disputes by means of mutual agreement between
the parties, see Layish, Divorce, 186–91.
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[18] Witnesses to the proceedings (shuhùd al-˙àl )
[19] al-Sayyid 'Abdallàh Mùsà
M˙ammad al-ˇàlib al-Hammàlì
M˙ammad 'Abd al-Salàm12

The matter being as indicated above

The Qà∂ì of Ajdàbiya

Mu˙ammad al-Sanùsì al-Ghazzàlì [al-Kha††àbì]

12 Since these witnesses appear quite often in court they would seem to be notaries.
See Glossary, s.v. 'udùl.
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Document 8

Introduction

A woman was having difficulty in securing payment of the remain-

der of her prompt dower, which was long overdue. She consequently

left the conjugal dwelling and refused to return to her husband until

he paid her the rest of the dower or, alternatively, granted her khul'
divorce. She also claimed from her husband payment of her main-

tenance for as long as he failed to meet either of these conditions.

The husband alleged that he was unable to fulfil the first condition,

and refused to accept the second.

In the event, the Qà∂ì granted shar'ì maintenance to the wife who

refused to obey her husband, although part of the prompt dower

had already been paid and the marriage had been consummated.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] During the reign of his Highness sayyid Mu˙ammad Idrìs al-
Mahdì al-Sanùsì, Emir of Barqa [Cyrenaica].2

[3] sentence (ÓUKM) relating to the payment of maintenance
(NAFAQA) to khadija bint a˙mad àdam al-fàkhrì

by her husband yùnus maràji'
Entered in register no. 311/5, p. 312/2

[4] In the Sharì'a Court of Ajdàbiya, presided over by Shaykh

Mu˙ammad al-Mabrùk Abì Jàziya, Deputy in Charge of the Affairs

(al-qà"im bi-a'màl ) of his Honour the shar 'ì Qà∂ì. May Allàh the

Exalted grant him success!

Following a dispute (nizà' ) arising between the spouses [5] Yùnus

b. Maràji' al-Fàkhrì and Khadìja bint A˙mad Àdam al-Fàkhrì, both

from the Abì 'Awa∂ tribe (qabìla), in connection with their strained

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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marital relations and their respective rights pertaining thereto, [6]

the husband acknowledged his financial liability (dhimma)3 towards his

aforementioned wife with respect to the amount of 10 pounds out

of her dower (ßadàq) that he still owed her.4 She, for her part, refused

to resume marital relations (mu'àshara) with him unless he paid her

[this amount] or [alternatively] divorced her by †alàq in which case

she would renounce [the 10 pounds he owed her].5 And for as long

as [7] he failed to comply with either of these alternatives, she

demanded that he bear the cost of her maintenance (nafaqa).6

Since [her husband] declared himself unable to pay on account

of his straitened circumstances ('usr) and incapacity ('ajz) and refused

to repudiate her by means of khul' [in return for her waiving dower

due to her] and since, furthermore, the wife’s claim is justifiable

(sà"igh) from the shar 'ì standpoint, [8] the aforementioned Nà"ib
imposed on her husband the payment of maintenance to the amount

of 6 qurùsh every day until he paid the prompt (mu'ajjal ) dower he owed

her, or [alternatively] until he agreed to divorce her by khul' and

repudiate her.7 [9] [The Nà"ib] explained this to the husband and

3 See Glossary, s.v. dhimma.
4 This seems to refer to the prompt dower payable on conclusion of the mar-

riage or before its consummation, not the deferred dower payment of which had
been delayed until a specified date in the course of the marriage. For details, see
doc.1, fn. 25; Glossary, s.v. ßadàq mu'ajjal, ßadàq mu"ajjal.

5 On khul' divorce, see docs. 22–27 below. All the schools of law (except the
Óanafì) allow a woman to demand the dissolution of a marriage before (but not
after) its consummation, if the husband has failed to pay the dower. In the Màlikì
school such a dissolution is considered irrevocable. If the husband lacks the means
for defraying the dower, the Qà∂ì allows him a respite of three weeks followed, if
necessary, by an indefinite period of grace at his discretion before the marriage is
finally dissolved. See Linant de Bellefonds, Traité, vol. 2, 239–40; Layish, Divorce,
83; Glossary, s.v. khul'.

6 Under the sharì'a, non-payment of the prompt dower is a valid ground for leav-
ing the conjugal dwelling without prejudicing the wife’s right to maintenance pro-
vided the marriage has not been consummated. See Peters, Marriage, § 0.1.3.3.

7 Since part of the dower had already been paid, and the marriage had been
consummated (see line 6 above), the woman had no right to withhold her obedi-
ence (cf. Obermeyer, 107). The Qà∂ì’s decision notwithstanding to grant her main-
tenance may be due to the fact that no formal step to declare her recalcitrant had
been initiated by the husband. In a similar case, the wife agreed to obey her hus-
band in the conjugal dwelling after the latter paid her the residue of the dower
(see Davis, Archive, Sharì'a Court of Ajdàbiya, p. 166 no. [289] of January 29,
1953). In the case under review, it seems that the imposition of maintenance on
the husband was intended to exert pressure on him to pay the dower or to divorce
the woman of his own free will. In order to ensure payment of the dower, a guar-
antor could be appointed at the time of the marriage (see Linant de Bellefonds,
vol. 2, Traité, 240–1).
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had the undersigned persons testify to this effect. He [then] instructed

that the sentence be entered on the 19th day of Dhù ’l-Qa'da in

the year 1371, corresponding to August 21, 1951.

[10] Witnesses to the proceedings (shuhùd al-˙àl )
[11] Court Usher (mubàshir) of his Honour [the Nà"ib]

[12] 'Imràn Manßùr al-Marghì
Court Usher (mubàshir)
M˙ammad 'Abd al-Salàm8

The matter being as indicated above

[13] Mu˙ammad al-Mabrùk Abì Jàziya,
The Shar'ì Nà"ib

in Charge of the Qà∂ì’s Affairs

8 M˙ammad 'Abd al-Salàm appears quite often as a court witness and may there-
fore be a notary. See Glossary, s.v. 'udùl; Name Index of Qà∂ìs, Nà"ibs and Other
Judicial Clerks.
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Document 9

Introduction1

Dàr 'adl is a legal procedure resorted to by the sharì'a court for han-

dling marital disputes. The 'adl’s function is to observe closely the

behaviour of the couple committed to his charge and protection for

a specified period, and to provide the court with the necessary infor-

mation on the nature of the dispute and the party responsible for

it, thus assisting the qà∂ì in reaching an appropriate solution.

Al-Jawharì observed the institution of dàr 'adl among the Bedouin

of the Western Desert. In the case of a dispute between the couples,

where it is impossible to decide who is to blame, the 'adl is appointed

to adjudicate between the couples (al-˙ukm baynahumà). To this end,

the couples’s “tent is moved (naql bayt) and set up next to the that

of a virtuous person who will observe them closely in order to be

a witness in their regard. His sole testimony is taken into account

[for any decision] (wa-inzàlihim ma'a bayt aw naj' rajul †ayyib mu††ali'an
'alà kull mà ya˙ßul baynahumà wa-yakùn shàhidan 'alayhimà wa-shahàdatuhu
hiya allatì ya'mal bihà).”2 Obermeyer has also observed the applica-

tion of dàr 'adl in cases of ill-treatment of the wife by her husband.

He maintains that the rationale for this procedure is to enable the

'adl to dissuade the husband against such behaviour, or to provide

the wife with witnesses to support her petition for divorce should

the husband continue to ill-treat her.3

1 Unless otherwise indicated, the introduction to this document is based on Layish,
Dàr 'Adl, 198, 201–9.

2 Al-Jawharì, 201.
3 Obermeyer, 108. Cf. Fierro, Dos Ârbitros; idem, Women. The same institution,

albeit with minor variations, has been reported among the Bedouin in Jordan. In
the case of a dispute between the spouses they should move in a Bedouin “tent of
hair” (bayt al-sha'r) constructed specially for them near (qurba, 'inda) or under the
protection ( jiwàr) of an arbitrator (˙akam) agreed upon by the parties “so that he
can observe their marital behaviour and act as conciliator” (li-yakùna mushrifan 'alà-
taßarrufàt al-zawjayn wa-li-yaqùma bi-ißlà˙ dhàt al-bayn). He will inspect the parties at
different times, day and night. The arbitrator and his wife are informed about the
situation by the husband and the rebellious wife, respectively. To qualify for the
task, the man must be of age (bàligh), sane ('àqil ), trustworthy (amìn), etc. He acts
as an arbitrator (˙akam) in the spirit of the Qur"ànic verse pertaining to arbitration
(4:35). If the arbitrator fails to reconcile the parties, he will dissolve the marriage
by means of repudiation (†alàq), and his ruling is irrevocable. This customary insti-
tution survived in Jordan until the early 1970s before it began to decline. See al-
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The institution of dàr 'adl lies in the ill-defined zone between cus-

tom and sharì 'a or, more precisely, it is a tribal institution which

became incorporated, in the process of judicial practice, in a synthe-

sis with shar'ì elements. The mechanism of a protection-granting per-

son of social standing, originally a tribal arbitrator handling disputes

between the spouses, is harnessed by the sharì'a court; the arbitrator

is replaced by the 'adl, a professional witness, a notary, who now

acts as an agent of the qà∂ì, and no longer on his own initiative.

The shar'ì qà∂ì makes a decisive contribution to this synthesis in

his efforts to bring tribal society within the orbit of normative Islam.

The term 'adl has a normative Islamic connotation: the informant

reporting to the court is essentially an eye witness and is therefore

expected, like a professional witness attached to the court, to pos-

sess integrity.

This document relates to a protracted dispute between a husband

and his wife that required their frequent recourse to the law court

even after conciliation. The wife complained that the husband’s atti-

tude towards her had deteriorated for no adequate shar'ì reason,

while the husband accused his wife of refusing to have sexual rela-

tions with him.

In order to find a way out of their problem, the couple agreed

to take up living quarters under the protection of a faqìh, who would

closely observe their marital relations (dàr 'adl ), and then report to

the court on his findings.

One striking feature of the present document lies in the fact that

the Qà∂ì here confers on the agreement reached the validity and

binding power of a shar'ì sentence despite the fact that, strictly speak-

ing, the solution it enjoins on the couple falls within the no-man’s

land between sharì 'a and custom. There is, moreover, an explicit

˙adìth to the effect that a person catching another intruding on the

privacy of his home is entitled to pull out the intruder’s eye with

impunity.4

'Abbàdì, al-Jarà"im, 83. Cf. al-Qusùs, 57–58. On the ancient jiwàr in the sense of
protection accorded by Bedouin to strangers, see Pellat, 'Àr, 79.

4 See Wensinck, vol. I, 385i (“. . . fa-faqa"ta 'aynahu mà kàna 'alayka min junà˙in”).
On Islamic notion of privacy in the Qur"àn, see 2:189, 24:27. On privacy in early
Islamic thought, see Alshech.
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Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!5

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him!6

[3] sentence [resolving a dispute between] 'abdallàh 'alì
rajab and ˙awwà" 'abd al-karìm [by instructing them to 
reside near] the “house of a virtuous person” (DÀR 'ADL )

Entered in register no. 6/181, p. 120

[4] In the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
Shaykh Mu˙ammmad al-Sanùsì al-Ghazzàlì al-Kha††àbì. May Allàh
prosper him! Amen.

[5] The couple 'Abdallàh b. 'Alì b. Rajab from the Sdèdì lineage

('à"ila) of the Zwayya7 tribe (qabìla), born in the al-Kufra oasis, [6]

now 30 years of age, and Óawwà" bint 'Abd al-Karìm b. Sa'ùd from

the aforementioned lineage and tribe, born in the al-Kufra oasis, [7]

now 20 years old; both live in Ajdàbiya and have been identified

(ma'rùfàn) by person and name.8 The aforementioned wife Óawwà"
stated:

[8] 'Abdallàh present here wedded (tazawwajanì ) me by means of a
shar'ì marriage contract ('aqd ), registered in this court a year and two
months ago, and consummated the marriage (dakhala bì ) at the con-
clusion of the contract against payment to me of part of a specified
dower (ßadàq ma'lùm).9 [9] However, our marital relations (mu'àsharat al-
azwàj ) have not been harmonious, and our incompatibility made it
necessary for us to resort to [10] this law court. On January 28, 1953
we went through a conciliation (iß†ala˙nà) (file no. 4/288), but he per-

5 See doc. 1, fn. 2.
6 See doc. 1, fn. 3.
7 In fact, the Sdèdì is a branch rather than a lineage of the Zwayya tribe. See

De Agostini, Cirenáica, 407ff.
8 See Glossary, s.v. ta'rìf.
9 The rest of the specified dower was deferred by agreement to some later stage

in the course of the marriage; see doc. 1, fns. 25–26 above; Glossary, s.v. ßadàq
mu'ajjal, mu"ajjal and musammà. The connection ('alà) made here between consum-
mation of the marriage and payment of the dower seems to be a remnant of the
customary concept of marriage in which the wife is not a party to the marriage
contract; cf. Linant de Bellefonds, vol. 2, Traité, 200–1, 233.
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sisted in his misconduct towards me, and quarreled with me on no
justifiable [11] grounds recognized by the sharì'a.

Her husband, the aforementioned 'Abdallàh, endorsed everything she

said concerning the marriage, the dower, and their marital intimacy,

but denied having ill-treated her, [12] and held her responsible for

the deterioration in their relations, adding: “She did not have sex-

ual relations with me as required between spouses by the sharì'a.”10

[13] After a discussion relating to the matrimonial rights of the mar-

ried couple and appurtenances relating to dower (tawàbi' ), the upshot

was that the parties agreed on dwelling (suknà) [14] under the pro-

tection ( jiwàr)11 of a certain individual called the faqìh12 Bù Bakr b.

'Atìga al-Gbàylì, in order that [his house] should become dàr 'adl,
that is, the house of a virtuous person [appointed] to testify [to the

court] concerning their [the couple’s] conduct on the basis of his

personal observation. The couple agreed [15] to this [arrangement]

serenely and with good grace. All this transpired in the presence of

the witnesses (shuhùd ) mentioned below.

On the basis of the agreement reached by the spouses [16] while

they were both in a state of legal competence (˙àla jà"iza) in shar'ì
terms as duly certified (thubùt) by the aforementioned judge (˙àkim),

the latter ruled that the aforementioned spouses, 'Abdallàh and

Óawwà", [17] should reside in the vicinity (†araf ) of the faqìh Abù
Bakr b. 'Atìga al-Gbàylì, in order that [his house should serve as]

dàr 'adl in their regard, in accordance with the agreement reached

between the two of them. [The judge] explained this to them at the

court session.

[18] [Issued as a] shar'ì sentence. The judge signed and endorsed

it, and had the undersigned [witnesses] testify to this effect. This

10 Cohabitation, when no shar'ì inhibition exists, pertains to the wife’s duty of
obedience towards her husband. According to the sharì'a, cohabitation is the raison
d’être of marriage, and all the schools excepting the Óanafì claim that the wife’s
refusal to have intercourse with her husband deprives her of her right to mainte-
nance even when she does not leave the conjugal dwelling. See Linant de Bellefonds,
Traité, vol. 2, 289–90; Anderson, Africa, Glossary, s.v. †à'a; Peters, Marriage, § 0.1,
0.1.3.4; Glossary, s.v. istimtà'.

11 “Protection” rather than “neighbourhood.” For details, see Layish, Dàr 'Adl,
206–8 and the references mentioned in the footnotes.

12 Faqìh—in the popular, rather than orthodox, sense of the term. Cf. Layish,
Dàr 'Adl, 204 (the 'adl is well acquainted with saint worship), 209; Obermeyer, 108
(“holy man”); Hart, The Ait 'Atta, 91. Cf. a dialect-form of faqìh in the Sudan, fakì,
used of a religious teacher propagating Islam (Holt, 18).
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transpired on the 19th day of Jumàdà al-Thànì 1372, [19] corre-

sponding to March 5, 1953.

Husband’s signature Wife’s fingerprint13

[20] Witnesses to the proceedings (shuhùd al-˙àl )
[21] Bù Bakr 'Abd al-Karìm
M˙ammad 'Abd al-Salàm
M˙ammad al-ˇàlib al-Hammàlì14

The matter being as indicated above

The Qà∂ì of Ajdàbiya

Mu˙ammad al-Sanùsì al-Ghazzàlì [al-Kha††àbì]

13 The husband’s signature and the wife’s fingerprint do not appear on the Arabic
text.

14 Intended here are professional witnesses, notaries. See Tyan, 'Adl, 209–10;
Glossary, s.v. 'udùl; Name Index of Qà∂ìs, Nà"ibs and Other Judicial Clerks.
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Document 10

Introduction

Following a dispute between a married couple, the wife left the con-

jugal dwelling and adamantly refused to return to it despite all induce-

ments. The Qà∂ì declared the wife recalcitrant and denied her the

right to maintenance until such time as she resumed obedience to

her husband. Apparently, this sanction, combined with the husband’s

refusal to grant her a divorce, had the desired effect, and she returned

to the conjugal dwelling. The conciliation agreement between the

spouses was meant to regulate financial arrangements in the case of

an eventual divorce, according to the relative responsibility incurred

by the respective parties vis-à-vis the dissolution of the marriage bond.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family, and Companions, and

grant them peace!1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya, and Emir of Barqa [Cyrenaica]. May

Allàh the Exalted preserve him!2

[3] sentence (ÓUKM) relating to the charge of recalcitrance
(NUSHÙZ) brought against rgayya bint 'abdallàh bù bakr

Entered in register no. 478, pp. 319, 324

[4] At the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

preserve him! Amen.

[5] Following a dispute between the married couple al-Fìtùrì b.

Abì Bakr b. Ya'qùb, and Rgayya bint 'Abdallàh Abì Bakr, both

from the Zwayya3 tribe (qabìla), identified (ma'rùfàn)4 [6] by their per-

sons and names, in the presence of their two children, Sa'ìda and

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 See De Agostini, Cirenáica, 338, 407ff. (ez-Zuèia).
4 See Glossary, s.v. ta'rìf.

49



Íàli˙. Following an argument that arose between them, the wife

refused to obey her husband’s shar'ì instructions, and persisted in her

recalcitrance (nushùz), refusing to return [7] to her husband’s conju-

gal dwelling and to obey him,5 despite the advice given her [to this

effect].6 The husband refused to divorce her, [insisting instead] on

her submission.

On the basis of what had been agreed upon by the two parties,

[8] while both were in a state of legal competence (˙àla jà"iza) in
shar'ì terms, as duly certified (thubùt) by the aforementioned judge

(˙àkim), the latter declared the aforementioned Rgayya bint 'Abdallàh
recalcitrant [for her insubordination to her husband] until she resumed

her obedience (†à'a) to her husband [9] the aforementioned al-Fìtùrì,
and ruled that she forfeited her right to maintenance (nafaqa) until

such time as she resumed obedience to her husband’s shar'ì instruc-

tions. [The judge] explained his ruling to the parties at the [court]

session.7

[Issued as a] shar'ì sentence. [The judge] signed the verdict, [10]

had the undersigned witnesses testify to this effect and instructed that

it [the sentence] be recorded.

Entered on the 6th day of Dhù ’l-Óijja 1373, corresponding to

August 5, 1954.

The signatures are in the protocol (∂ab†).
Fingerprints of al-Fìtùrì and Rgayya

[11] Witnesses to the proceedings (shuhùd al-˙àl )
[12] 'Imràn 'Ìsà

5 A wife declared recalcitrant (nàshiza) by court is deprived of her right to main-
tenance from her husband (Peters, Marriage, § 0.1.3.3; Anderson, Africa, 371, 376).
Court decisions to this effect seem to be common practice. In most cases the wife
persists in her disobedience and even requests repudiation. See, e.g., Davis, Archive,
Sharì'a Court of Ajdàbiya, p. 5 no. 10 of July 28, 1951; p. 7 no. 13 of July 30,
1951; p. 18 no. 36 of August 22, 1951; p. 356 no. 609 of August 5, 1954; Supreme
Sharì'a Court, D’Emilia, 29. Cf. Abù Salìm, Manshùràt al-mahdiyya, 307 {the hus-
band divorced the recalcitrant and averse (kàriha) wife in return for the dower}.

6 Attempts to reconcile the parties are quite often futile since the wife’s duty to
obey her husband is subject to her father’s authority (see Mohsen, 98–99, 102–7).
In the present case, the wife appears in court alone, not represented by an agnate
or by a proxy (wakìl ).

7 In one case, the wife’s father appealed against a verdict of recalcitrance to the
police officer of the Kufra district. See doc. 70 below.
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M˙ammad 'Abd al-Salàm
M˙ammad {al-ˇàlib} al-Hammàlì8

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[13] Óusayn Mu˙ammad al-A˙làfì

[14] On August 1, 1957, Rgayya bint 'Abdallàh [15] Sa'ìd appeared

in court, accompanied by her husband al-Fìtùrì Bù Bakr, and stated

that she would return to her husband’s home.9 Afterwards, her hus-

band stated:

[In the case of an eventual divorce] I hereby renounce in her favour
the entire [prompt] dower (ßadàq) [already transferred to her] previ-
ously due to me from her10 [16] with the exception of 14 pounds [out
of this sum], which were his [mine], owed to him [me] by her (lahu
bi-dhimmatihà). In the event that the guilt (kha†a") [for the dissolution of
the marriage] is imputable to her, she will be required to pay him
[me] these 14 pounds; but if [the guilt] should be his [mine], [17] he
[I] will have no claim against her [concerning the remainder of the
dower] under any circumstances.11

8 Intended here are professional witnesses, notaries. See Name Index of Qà∂ìs,
Nà"ibs and Other Judical Clerks; Tyan, 'Adl, 209–10; Glossary, s.v. 'udùl.

9 When the wife resumes her obedience to her husband in the conjugal dwelling,
the Qà∂ì cancels the ruling of recalcitrance and the wife regains her entitlement
to maintenance. See, e.g., Davis, Archive, Sharì'a Court of Ajdàbiya, p. 26 no. 50
of September 4, 1951. Cf. D’Emilia, 29–30, 40; Bousquet, Coutumes, 69–70.

10 The reference is to khul' divorce on the wife’s initiative, whereby the wife nor-
mally returns the prompt dower to the husband divorcing her. See docs. 22ff. below.

11 It seems that the wife was not impressed by the economic sanction (depriva-
tion of her right to maintenance), presumably because she moved to her father’s
or some other agnate’s home. Once the court failed in its effort to reconcile the
spouses, these resorted to tribal mediation. Three years elapsed before they resorted
once again to the Sharì'a Court, this time with a view to conferring a shar'ì sanc-
tion on a tribal conciliation on the following terms: The wife undertook to resume
her obedience to her husband in the conjugal dwelling; in the event of a further
deterioration of the marital relations the marriage bond would be dissolved, and
each party would bear the financial burden of the divorce in accordance with his
or her respective responsibility in the affair.
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Document 11

Introduction

A woman left her husband’s conjugal dwelling on account of his bad

treatment of her, and went to live with her brother. The husband

urged her to return to him and, through her brother’s mediation,

she agreed to do so on condition that he (i.e., the husband) bought

her a gold bracelet, agreed to refrain from drinking wine and to

stop ill-treating her. The husband accepted all these conditions. He

gave her a certain date palm, as a pledge of security, until such time

as he would be able to purchase the gold bracelet for her. He

repented of his misdemeanours and promised to refrain therefrom.

The Qà∂ì was instrumental in bringing about the man’s repen-

tance, and imparted to the conciliation between the spouses the valid-

ity of a shar'ì sentence legally binding on the husband.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord [Mu˙ammad], his family and Companions, and

grant them peace.1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him!2

[3] conciliation (MUÍÀLAÓA) between a˙mad b. 'awa∂ fannùsh
and his wife ràb˙a bint yùnus fannùsh

Entered in register no. 6/138, p. 85

[4] In the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
Shaykh Mu˙ammad al-Sanùsì al-Ghazzàlì al-Kha††àbì. May Allàh
grant him success! Amen.

[5] A˙mad b. 'Awa∂ b. A˙mad Fannùsh, aged 30, and his brother-

in-law,3 Óàjj4 Jàbir b. Yùnus b. M˙ammad Fannùsh were both born

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 It is standard procedure in an agnatic society for a woman to be represented

by a brother in her negotations with her husband.
4 See Glossary, s.v. ˙àjj. This title is another clear manifestation of the impact
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[6] in Jàlù but reside in Ajdàbiya, and belong to the Rwèlàt lineage

('à"ila) of the Majàbra5 tribe (qabìla); they have been identified (ma'rùfàn)6

by person and name. The aforementioned A˙mad b. 'Awa∂ made

the following [7] statement:

I am wedded by shar'ì marriage contract ('aqd ) to Ràb˙a bint Yùnus,
sister of Óàjj Jàbir present here. The marriage contract was recorded
at the Sharì'a Court of Jàlù [8] 13 years ago, and I consummated
the marriage at the conclusion of the marriage contract against pay-
ment of a specified dower (ßadàq ma'lùm),7 part of which I transferred
to her. A daughter called Gubùl, now 5 years old, was born to me
of my union with her.[9] One month and a half ago, [my wife] left
my home and went to live with her brother. [10] When I demanded
her to return [to the conjugal dwelling], she made [her return] con-
ditional on my buying her a golden bracelet weighing 6 ùqiyyas. I
accepted [11] this condition, but am unable to purchase it at the pre-
sent time. [Instead] I have given her a [specific] date palm well-known
to both of us located south of Jàmi'8 [12] al-Fannùsh, which is hers
by way of security (rahn),9 [and] which I shall not dispose of in any
way until I purchase the aforementioned gold bracelet for her.10 [13]
She agreed [to my offer].

His brother-in-law, the aforementioned Óàjj Jàbir, corroborated all

that was said in relation to the marriage of his sister Ràb˙a, their

matrimonial relations, [14] the dower, the daughter, and of the wife’s

return [to her husband’s conjugal dwelling] conditional on the afore-

mentioned date palm. He also added: “My sister Ràb˙a requests

from him [15] another condition, namely that he refrain from wine

drinking (shurb al-khamr)11 and reprehensible deeds.” I [i.e., the Qà∂ì]

of Islam on Libyan Bedouin. Cf. Peters, Paucity, 214; Marx, 190; Kressel, Ascendancy,
167; Ginat, 83.

5 See De Agostini, Cirenáica, 336ff.
6 The reference is to the shar'ì procedure of identification through witnesses (see

Glossary, s.v. ta'rìf ).
7 See Glossary, s.v. ßadàq musammà.
8 The construction of mosques is another manifestation of the impact of nor-

mative Islam on tribal society. Cf. Evans-Pritchard, 70ff.
9 See Ibn 'Àßim, al-'Àßimiyya, 36, line 230ff.

10 In a way, the delay in the purchase of gold bracelet may be regarded as a
loan and the date palm as a pledge to ensure the return of the debt (see Schacht,
Introduction, 138ff.). Within this context, the wife’s entitlement to the usufruct of the
date palm is tantamount to taking usury (ribà) (see Schacht, Introduction, 79). The
Qà∂ì, however, did not address this aspect of the transaction.

11 Drinking wine is forbidden in the Qur"àn (5:90); it entails a punishment of 80
lashes (Peters, Criminal Law, § 0.1.2.5).
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then questioned12 the aforementioned A˙mad 'Awa∂ [16] concern-

ing the demands that his wife had made on him through her brother

Óàjj Jàbir. On this point he said:

I have repented (tà"ib) to Allàh the Exalted;13 I shall never [17] drink
wine again or ill-treat her. I request Allàh to grant me success and to
guide me along the right path.

[18] This occurred in the presence of the undersigned witnesses.

On the basis of the agreement reached [19] between the two par-

ties, while both were in a state of legal competence (˙àla jà"iza) in
shar'ì terms, as duly certified (thubùt) by the aforementioned judge

(˙àkim), [20] the latter endorsed (ajàza) their conciliation (ßul˙), bound

the husband to fulfill his commitments, explained the matter to him

during the court session, [21] and passed a valid (ßa˙ì˙) shar'ì sentence

(˙ukm). [The judge] signed and endorsed it, and made it binding.

[22] He had the undersigned witnesses testify thereto, and instructed

that it be recorded. The sentence was entered on the 6th day of

Rabì' al-Thànì 1372, [23] corresponding to December 23, 1952.

The signatures of the husband and of the aforementioned wife’s

brother.

[24] Witnesses to the proceedings (shuhùd al-˙àl )
[25] M˙ammad 'Abd al-Salàm14

Óamad Fannùsh

The shar'ì Nà"ib
Mu˙ammad al-ˇàlib al-Hammàlì15

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[26] [Mu˙ammad] al-Sanùsì al-Ghazzàlì [al-Kka††àbì]

12 The Qà∂ì’s intervention in this matter does not derive from his judicial author-
ity, but rather from his capacity as guardian of public morals (mu˙tasib). Cf. Layish,
The Qà∂ì’s Role, 93.

13 On repentance within the context of Qur"ànic punishments (˙udùd ), see Schacht,
Introduction, 176; Peters, Criminal Law, § 0.1.2.6. See Glossary, s.v. tawba.

14 This is a professional witness. See Glossary, s.v. 'adl.
15 This person seems to act in two capacities: as a court usher and notary. See

Tyan, 'Adl, 209–10; Glossary, s.v. 'adl; Name Index of Qà∂ìs, Nà"ibs and Other
Judicial Clerks.
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Document 12

Introduction

Once the wife’s adultery was established on the husband’s initiative,

the Qà∂ì deemed the dissolution of the marriage unavoidable due

to the disgrace caused (though this implicates the wife’s, rather than

the husband’s, agnates). The wife was denied all her financial claims

vis-à-vis her husband on account of her deviant behaviour.

The husband divorced the woman by a triple repudiation, and

the Qà∂ì took care to clarify to the couple the legal consequences

of this divorce in the light of the sharì 'a.

Text

[1] In the Sharì'a Court of Kufra, presided over by the Qà∂ì
Shaykh Mu˙ammad Íàli˙ al-Bakrì. May Allàh the Exalted grant

him success!

[2] A man called 'Abd al-Ra˙màn b. Óasan al-Masraba from the

Abù Zahwa lineage ('à"ila)1 of the Zwayya tribe (qabìla) appeared [in

court] [3] and stated that he was wedded to a woman called Salìma

bint Ghèth Bù Gandìl of the Lajha lineage of the Zwayya tribe, [4]

and that she was adulterous and depraved ('àhir ghayr ma∂bù†a).2 All

of the husband’s allegations [against his wife] were established, and

this [i.e., the aforementioned adultery] was the gist of his allegations.

[5] In order to conceal (sitran li-) [the disgrace], the Qà∂ì ruled

against [the woman] to the effect that she should be divorced and

denied all [financial] claims (˙aqq) [in her husband’s regard], since her

immoral behaviour ( fasàd ) had been established.3 [6] The husband,

1 The lineage belongs to the branch of Sdèdì. See De Agostini, Cirenáica, 407–8.
2 The reference seems to be to the Prophetic ˙adìth: “al-walad li’l-firàsh wa-li’l-'àhir

al-˙ajr” (the child belongs to conjugal bed and the adulterer is liable to stoning);
see Wensinck, vol. V, 109ii, line 51. Cf. Appeals, File 48/88 in Abù Ghùsh, 199
which cites this ˙adìth in the context of denial of paternity. The phrase reflects a
value judgment on the Qà∂ì’s part. Under tribal customay law, adultery is an
offence against the 'ir∂, honour, of the woman’s guardian. In a number of places
an adulterous woman is in real danger of being killed by her agnates (Stewart, 'Urf,
890). On confession of adultery by the wife as a device to obtain divorce in order
to be able to marry her lover, see Anderson, Africa, 168.

3 Under the sharì 'a, adultery (zinà) entails a punishment of lapidation provided
the culprit is mu˙ßan, that is, has experienced sexual relations within wedlock prior
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the aforementioned 'Abd al-Ra˙màn, divorced her by triple repu-

diation (†allaqahà bi’l-thalàtha) uttered in one single statement, and she

thus became divorced from him by a [major] irrevocable divorce

(mabtùta) [7] and legally not permitted to him [in marriage] unless she

first contracted marriage with another man.4 No legal claims, demands,

financial liabilities pertaining to [8] marital rights (˙uqùq zawjiyya)

remained between them. The spouses were divorced (iftaraqà) on the

22nd day of Dhù-’l-Óijja 1360, [corresponding to] January 10, 1942.

to the crime (Peters, Criminal Law, § 0.1.2.3; Glossary, s.v. zinà). The Qà∂ì does
not apply the shar'ì criminal law in the case under review, presumably because the
subject matter is, properly speaking, outside his legal jurisdiction. However, he dis-
plays a normative (and pragmatic) attitude towards the wife’s deportment by rul-
ing that the matter is grave enough ( fasàd ) to require dissolution of the marital
bond by repudiation and to deny the wife any kind of financial claim. His nor-
mative attitude is analogous to that of the mu˙tasib; cf. doc. 14 fn. 5 below; Layish,
The Qà∂ì’s Role, 93. On the grave consequences of adultery under tribal customary
law, see Kressel, Descent, 166 n. 12, 175, 190; Ginat, 96.

4 On triple repudiation and its legal consequences, see Layish, Divorce, 99–100
(and the references mentioned in fn. 1), 106–9; Peters, Marriage, § 0.1.5.1.6. See
also Glossary, s.v. †alàq bi’l-thalàth. Under tribal customary law, in case of divorce
on grounds of the wife’s adultery, her father is required to return to the husband
the dower and all the expenses of the marriage ceremony incurred by him, as well
as the gifts the husband presented during the engagement period. See Mohsen, 111.
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Document 13

Introduction

In the course of a dispute arising between a husband and his wife,

apparently in connexion with the payment of deferred dower, the

man claimed to have divorced the latter on the date when the

deferred dower was due, thus implying that the dower had been

paid at the termination of the marriage. The alleged claim of the

divorce was probably also intended to release the husband from the

obligation of paying the arrears maintenance due to his wife since

the beginning of the dispute. The wife on her part denied her hus-

band’s allegations pertaining to the dower and the divorce. The hus-

band failed to prove his allegations and consequently proceeded to

divorce his wife in the presence of the Nà"ib.

The Nà"ib ruled that the wife was divorced by a single repudia-

tion (thus ignoring the alleged first divorce), and that she was entitled

to receive (i) the deferred dower, payment of which had become

overdue in the course of the marriage, (ii) the arrears maintenance

due to her for the entire period of the marriage until the day of her

divorce in court, and (iii) the maintenance due to her for the dura-

tion of the waiting period after the divorce became effective. He

then instructed the wife to strictly observe her waiting period as pre-

scribed by the sharì 'a.

Text

[1] In the name of Allàh, the Compassionate, the Merciful. May

Allàh bless our Lord Mu˙ammad, his family and his Companions,

and grant them peace!1

In the reign of his Highness sayyid Mu˙ammad Idrìs al-Mahdì al-

Sanùsì, Emir of Barqa [Cyrenaica].2

[2] sentence concerning the divorce (ˇALÀQ )

of raj'a bint a˙mad fakrùn al-zwayyì by 
'abd rabbihi b. 'abd rabbihi abì zayn
Entered in register no. 315, p. 5/315

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[3] In the Sharì'a Court of Ajdàbiya, presided over by Shaykh

Mu˙ammad al-Mabrùk Abì Jàziya, Deputy in Charge of the Affairs

(al-qà"im bi-a'màl ) of his Honour the shar' ì Qà∂ì. May Allàh the

Exalted grant him success!

[4] A dispute (nizà' ) arose between the spouses 'Abd Rabbihi b.

'Abd Rabbihi b. 'Abd Rabbihi b. Abì Zayd of the al-Gßèrì lineage

('à"ila), and Raj'a bint A˙mad Fakrùn of the Abì Shawg lineage, [5]

both belonging to the al-Sdèdì [branch] of the Zwayya tribe (qabìla).3

After [the court] heard the testimonies (aqwàl ) of both parties, it

became clear that the husband owed the wife—and he acknowl-

edged his liability (dhimma)—three [6] ˙awà"ij 4 and clothing (kiswa)

for her, this being the deferred (mu"ajjal) dower, owing to her over

a period of ten years [since the conclusion of the marriage contract,

and apparently still overdue] because he [i.e., the husband alleged

that he] had divorced her (mu†alliquhà)5 since that date.6 [The wife],

however, denied this and claimed [7] that she was still under his

matrimonial authority ('ißma)7 [i.e., married to him] until the day of

her appearance [in court].

Since the man failed to establish by means of witnesses (bayyina)

that he had paid her the deferred dower [8] and that the divorce

had transpired on the date [alleged by him], it has been established

in a shar'ì manner to the satisfaction of his Honour, the aforemen-

tioned Nà"ib, that the marriage bond (zawjiyya) is still in force at the

present date, and that the wife’s deferred dower, [9] comprising three

˙awà"ij and clothing, are still owing to her, and that the man divorced

his wife only now [i.e., on the date of the court session].

3 See De Agostini, Cirenáica, 408.
4 See Glossary, s.v. ˙àja.
5 The active participle here refers to a past event.
6 At issue here is the deferred dower, payment of which was delayed for ten

years of married life. Beyond that, the chronology of events referred to in this doc-
ument is not entirely clear. One plausible interpretation is that the expression “since
that date” refers to the day on which payment of the deferred dower was due.
According to this version, the husband claimed that on that date he had already
divorced his wife, thus implying that the deferred dower had in effect been paid
at the termination of the marriage. According to the Màlikì school, a stipulation
in the marriage contract to the effect that dower may be delayed beyond the con-
summation of the marriage, is null and void. Nevertheless, it is common practice
to delay part of the dower to some specified date while the marriage is still in force;
the husband’s decease, but not divorce, terminates the delay (see doc. 1, fns. 25–26).

7 See Glossary, s.v. 'ißma.

58 personal status and succession



[The Nà"ib] ruled that the husband had divorced his wife [10] by

means of one repudiation (†alqa) coinciding with that of his second

[i.e., alleged previous] divorce,8 and that he owed (bi-'imàrat dhim-

matihi ) her three ˙awà"ij and clothing, besides her right to receive

from him neglect maintenance (nafaqat ihmàl ) [i.e., the arrears main-

tenance dues up to the time of his divorce];9 [11] [his obligation to

pay her] maintenance will be effective since he ceased to call upon

her [i.e., have marital relations with her]. [The arrears maintenance]

was valued at 5.5 pounds. The Nà"ib instructed her to start observ-

ing the waiting period (i'tidàd )10 starting on the morrow of the date

stated below, and he ruled in her favour that she was entitled to

maintenance [12] for the duration of the waiting period ('idda),11 i.e.,

the monthly sum of l.5 pounds. [Issued as a] sentence (˙ukm) by way

of shar'ì injunction ( far∂ ) and order (amr). He had the undersigned

witnesses testify (ashhada) to this effect, and instructed that it be

recorded on the [13] 21st day of Dhù ’l-Qa'da 1371, corresponding

to August 23, 1951.

[14] Witnesses to the proceedings (shuhùd al-˙àl )
[15] The Court Usher (mubàshir)
[16] M˙ammad 'Abd al-Salàm12

The matter being as indicated above

[17] Mu˙ammad al-Mabrùk Abì Jàziya
The shar'ì Nà"ib in Charge of the Affairs

of the Qà∂ì of Ajdàbiya

8 The Nà"ib considered the two divorces as one, which means, in actual fact,
that he adopted the wife’s version, not the husband’s. Cf. Layish, Divorce, 153–54.

9 Under the Màlikì (unlike the Óanafì) school, if the husband fails to provide
maintenance, the wife can claim arrears (Peters, Marriage, § 0.1.3.3).

10 On waiting-period maintenance, see Layish, Divorce, 110–15.
11 On the waiting period ('idda), see Layish, Divorce, 100–1. According to the

Western Desert customary law, a divorced woman is not entitled to waiting period
maintenance unless she is pregnant in which case, the husband is obliged to pay
her maintenance until she delivers the child; the child is entitled to maintenance
until he is delivered to his father; see al-Jawharì, 201.

12 This person seems to act in two capacities: as a court usher and notary. See
Tyan, 'Adl, 209–10; Glossary, s.v. 'adl; Name Index of Qà∂ìs, Nà"ibs and Other
Judicial Clerks.
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Document 14

Introduction

A woman claimed in court that her husband (actually, her paternal

cousin) had divorced her ten months previously. She brought with

her a number of persons who could testify to this effect, and requested

that their testimony be taken down, and that she be granted per-

mission to marry on the grounds that her young age would expose

her to temptations of illicit intercourse, and that remarriage would

consequently safeguard her honour. After her witnesses corroborated

her claim regarding the divorce, the Qà∂ì endorsed their testimony

and instructed that it be recorded, so that it would serve her inter-

ests in the case of her eventual remarriage.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions and

grant them peace!1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him!2

[3] attestation to the conveyance of testimony (SHAHÀDAT NAQL)3

on behalf of sàlma bint ßàli˙ b. sàlim al-'ajèlì
Entered in register no. 6/322, pp. 218, 245, and 248.

[4] In the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him! Amen.

[5] Sàlma bint Íàli˙ b. Sàlim from the al-Harash lineage ('à"ila)
of the 'Ajèlàt tribe (qabìla) appeared in court, and after her identification
(ma'rifa)4 according to shar'ì procedure, she stated [6] the following

claim on her own behalf.

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 See Glossary, s.v. shahàdat naql. For more details, see Layish, Shahàdat naql.
4 See Glossary, s.v. ta'rìf.
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A paternal cousin of mine called Ma˙mùd al-Harash married me (taza-
wwajanì) and [subsequently] divorced me (†allaqanì ) about 10 months
ago. [7] I have brought witnesses (shuhùd ) with me who will testify to
what I have stated concerning the divorce from my aforementioned
husband. They are: M˙ammad b. Manßùr b. Rama∂àn, 'Umar [8] b.
Abì Zayd b. 'Umar and 'Alì b. 'Abèd b. al-Rùkàlì—all belonging to
the 'Ajèlàt tribe. I ask the honourable Sharì'a Court (al-shar' ) [9] to
question them, to record their testimony, and to grant me permission
(idhn) to marry and thus safeguard my honour (karàma, sharaf ), since I
am young and still a minor (ßaghìra), and I am afraid [10] of falling
into temptation ('anat).5

When the aforementioned witnesses were questioned, the first two

said:

We met with [11] 'Alì al-Kònì, the Shaykh of our tribe (qabìla), who
told us: “I have heard Ma˙mùd al-Harash say he had divorced his
aforementioned wife Sàlma [12] bint Sàli˙.”

'Alì b. 'Abèd b. al-Rùkàlì gave testimony (shahàda), regarding which

he had no doubt whatsoever, that he had definitely met the afore-

mentioned Ma˙mùd [13] al-Harash in the town of al-'Ajèlàt, where

the latter had told him: “I have divorced my wife Sàlma bint Íàli˙,”

and this meeting [14] with Ma˙mùd occurred in the month of

Mu˙arram 1373. Afterwards, all [the witnesses] said: “This is what

we know ( fì 'ilminà)6 and testify to; let Allàh be pledge [lit. agent]

(wakìl ) to our words!”7 Then the credibility procedure (tazkiya)8 of the

aforementioned witnesses was conducted by each of the following:

the Imàm of this town, Mr. Rwèfi' b. Idrìs and its Mukhtàr, Mr.

'Abd al-Ra˙màn Óammùda, and they stated that the witnesses were

agreeable and trustworthy ('udùl ), and that their testimony was accept-

able (maqbùl ).

5 Cf. D’Emilia, 25 ( ya˙shà 'alayhà al-fasàd ); Mohsen, 116–19; Powers, Women,
[2.0]. The woman’s honour here should be interpreted in terms of her good name
('ir∂), as understood by an agnatic society. The sanctions against illicit intercourse
(zinà) are very stringent, both in customary law and sharì 'a; see Kressel, Sororicide;
Abù Óassàn, 242; doc. 12, fn. 3 above, and Glossary, s.v. zinà, 'ir∂. The wife’s fear
of committing adultery is a common grounds for divorce on her initiative in Libyan
judicial practice. See Layish, Divorce, 91–92 (note there the similar phrasing “for
fear of falling into temptation”).

6 See Glossary, s.v. 'ilm.
7 See doc. 4, fn. 15.
8 See Glossary, s.v. tazkiya.
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On the basis [15] of the facts established by the aforementioned

witnesses, while they were in a state of legal competence (˙àla jà"iza)
in shar'ì terms as duly certified (thubùt) by the aforementioned judge

(˙àkim), the latter endorsed (ajàza) this testimony [16] on the respon-

sibility of the witnesses, signed it, had the undersigned witnesses tes-

tify to this effect, and instructed that it be recorded. [The testimony]

was entered on the 7th day of Jumàdà al-Àkhira [17] 1373, corre-

sponding to February 7, 1954.

The signatures are in the protocol (∂ab†).

[18] Witnesses to the proceedings (shuhùd al-˙àl )
[19] 'Imràn 'Ìsà9

The matter is as indicated above

The Qà∂ì of Ajdàbiya

[20] Óusayn Mu˙ammad al-A˙làfì

9 Professional witness. See Name Index of Qà∂ìs, Nà"ibs and Other Judicial
Clerks.

62 personal status and succession



Document 15

Introduction

A couple, both freed slaves from the Sudan, agreed to divorce by

mutual consent after the wife renounced her right to her entire dower

in return for her release from the marriage contract (khul' ). The hus-

band divorced her by a triple repudiation, employing the archaic

customary Ωihàr oath, which rendered the woman a blood relative

within the degrees forbidden for marriage.

The court endorsed the agreement and ruled that the divorced

woman was not legally permitted to her former husband until after

the conclusion of an intermediate marriage.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.1

[2] In the reign of his Majesty Mu˙ammad Idrìs al-Sanùsì I,

Sovereign of the United Kingdom of Libya and Emir of Barqa

[Cyrenaica]. May Allàh preserve him! Amen.2

[3] divorce (ˇALÀQ ) of ∂ull3 al-sayyid
by jàbir, both from sudan

[4] In the Chamber (dà"ira) of the noble Shar'ì [Division of the

Civil District Court of Kufra], presided over by his honour the

Inspector (mufattish)4 Shaykh Mu˙ammad Íàli˙ al-Bakrì. May Allàh
the Exalted grant him success!

[5] A Sudanese man by the name of Jàbir, a freed slave ('atìq)5

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 ∂ull or ∂ill has the connotation of “unknown.” In practice it has become a

proper name; see Lane, s.v. ∂ull, 1797iii. Cf. Borg, Orality, 335, fn. 33.
4 See Layish, Legal Documents, 15.
5 On emancipation of slaves under the sharì 'a, see Ibn 'Àßim, al-'Àßimiyya, 192,

line 1309ff.; on emancipated slaves in Libya, see Davis, Libyan Politics, 111; idem,
Social Perspective, 7; and docs. 61–62 below.
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of the Bàzàma lineage ('à"ila) of the Majàbra6 tribe (qabìla) appeared

[in court] together with his Sudanese wife called [6] Îull al-Sayyid,

a freed female slave ('atìqa) of Ma˙mùd b. Wardugùh al-Tibbàwì,7
both of whom were legally identified (ma'rùfayn)8 by person and by

name. An agreement was reached [7] between them with a view to

dissolving ( firàq) their marriage—though not on account of a dis-

pute (nizà' )—after the woman acknowledged that she had redeemed

herself (khàla'at)9 from him in return for her entire dower (ßadàq), [8]

and also renounced all claims in his regard. The husband divorced

her by a triple repudiation (†allaqahà . . . bi’l-thalàtha) in a single word

[uttered at one time]:

You are divorced from me by a triple repudiation, [9] and you are
forbidden to me as if you were my mother (wa-˙aràm 'alayya kayfa ummì ).10

The woman is thus divorced from him by a [major] irrevocable

(mabtùta) repudiation; she is not legally permitted to him from now

on until she has contracted marriage to another man;11 no mutual

claims between them remained [10] nor any [financial] demands or

dues pertaining to matrimonial rights (˙uqùq zawjiyya).

The aforementioned Inspector ruled to this effect and then recorded

and signed it. This transpired in the precincts where the Inspector’s

Chamber is officially located. [11] [The two spouses] separated

6 See De Agostini, Cirenáica, 316ff.; Evans-Pritchard, map facing p. 35.
7 On the Tibbàwì tribe in Kufra, see doc. 55 below.
8 See Glossary, s.v. ta'rìf.
9 Another possible reading: khàlißa minhu—“[she] is freed, liberated from him [i.e.,

her husband in return for her dower].” Cf. doc. 18, line 6 below; Layish & Davis,
52, line 18 (. . . khalaßtu minhu fì ßadàqì wa-khàla'tuhu bi-dhàlika wa-sallamtu lahu fìhi ).
This seems to be a colloquial formula of the khul' procedure. On khul', see Layish,
Divorce, 54–58 and Glossary, s.v. khul'; Peters, Marriage, § 0.1.5.2. See docs. 22–27
below.

10 Cf. Ibn 'Àßim, al-'Àßimiyya, 74–76 lines 495–501 and the French translation;
Hawting; Peters, Marriage, § 0.1.5.4; Layish, Divorce, Glossary; Lane, s.v. Ωihàr, 1927i–ii.

11 See Peters, Marriage, § 0.1.5.1.3; Layish, Divorce, 99–100, 106–9. In fact, we
have to do here with a combination of khul' and Ωihàr coupled with triple repudi-
ation which implies irrevocability. There still remains a way to rehabilitate the mar-
riage bond between the spouses by intermediate marriage of the divorcee with a
third party concluded in good faith, consummated and dissolved in good faith.
However, since the Màlikì, unlike the Óanafì, school attaches importance to the
element of intent (niyya) (Layish, Divorce, Glossary, s.v. ta˙lìl), the intermediate mar-
riage might constitute a real barrier to reinstating a triply divorced wife (see docs.
35–36 below). According to Maghribì judicial practice ('amal ), if a man declares his
wife divorced by ˙aràm without intending a triple repudiation, he is bound by one
irrevocable repudiation (†alàq bà"in); see Toledano, 41.
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(iftaraqà) on the 4th day of Jumàdà Thànì 1380, [corresponding to]

November 23, 1960.

Everything stated above has been duly certified (thubùt)
The Administrative Inspector (mufattish idàrì)

at the [District] Court of al-Kufra

[12] Mu˙ammad Íàli˙ al-Bakrì
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Document 16

Introduction

Following a dispute arising between spouses, apparently in the con-

text of a problematic polygamous marriage, it was agreed that the

wife should be freed of her marriage contract in return for renun-

ciation of her dower and maintenance. The husband divorced his

wife and at the same time they agreed that in the event of her rein-

statement, his second wife would be divorced by means of what

amounts to suspended repudiation, that is, a divorce becoming oper-

ative on the eventual occurrence of a specific event in the future.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions and

grant them peace!1

[2] In the name of the King, sayyid Mu˙ammad Idrìs al-Mahdì
al-Sanùsì I, Sovereign of the United Kingdom of Libya, and Emir

of Barqa [Cyrenaica]. [3] May Allàh preserve him! Amen.2

[4] record (MAÓÎAR) of divorce (ˇALÀQ )

[5] At a court session held on Sunday, the 24th of Mu˙arram,

the first Islamic month, 1382, corresponding to June 27, 1962, [6]

in the precincts of the Sharì'a Court of al-Kufra presided over by

the “the official responsible” (mas"ùl ),3 Óamìda al-Tuwàtì and the

court clerk (kàtib) Manßùr al-Fa∂ìlì.
A man [7] called Ibràhìm b. al-Sayyid 'Abdallàh al-Twàtì appeared

in court together with his wife, Maryam bint Mullà al-Tibbàwì4 [8]—

both legally identified (ma'rùfàn)5 in person. Many disputes (shiqàq)
arose between them, in which each party held the other responsible

for the deterioration of their marital relations ('ishra). [9] The conjugal

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 See Layish, Legal Documents, 15.
4 On the Tibbàwì tribe, see doc. 55 below.
5 See Glossary, s.v. ta'rìf.
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community between the spouses required by the sharì 'a and custom

('àda)6 had not returned to normal. An agreement was concluded

between them enjoining the dissolution of their marriage ( firàq), and

the redemption (khul' )7 [of the wife] in return for her specified (ma'lùm)8

dower (ßadàq), [10] and maintenance (nafaqa) for her [waiting period]

amounting to a total sum of four and a half pounds. [The husband]

divorced (†allaqa) her by a single repudiation whereby she obtained

from him control over her person (malakat amr nafsihà minhu).9 [11]

Consequently, if he should reinstate her (raja'ùhà) [by a new mar-

riage contract], his [second] wife Sàlma bint M˙ammad Jwayyil

would be [automatically] divorced10 on restitution of her dower [from

her husband]. [12] The husband agreed to all the above conditions

on June 27, 1962.

[13] Husband’s signature Signature of wife’s father

[14] Ibràhìm 'Abdallàh al-Twàtì Yùnus Badr Muß†afà M˙ammad

Witnesses to the divorce (shuhùd al-†alàq)
M˙ammad 'Abdallàh al-Twàtì
Óàjj Bàshà al-Kha∂rì

[15] The Clerk (kàtib)
[16] Manßùr al-Fa∂ìlì

6 This wording reveals an awareness on the Qà∂ì’s part of the distinction obtain-
ing between these two legal norms, the purpose of which is to clarify the fact that
there was no prospect of effecting a reconcilation between the spouses.

7 On khul', see Layish, Divorce, 54–58 and Glossary, s.v. khul'; Peters, Marriage,
§ 0.1.5.2.

8 See Glossary, s.v. ßadàq musammà.
9 This phrase implies irrevocable divorce. See Layish, Divorce, 98–99.

10 Actually, this amounts to a suspended repudiation even though it is not worded
in the first person. Women in Tunisia insert a stipulation in the marriage contract
to the effect that if the husband takes another wife, his first wife will be divorced
(“the clause of the city of Kairouan”). See Bousquet, Islamic Law, 4. Cf. Anderson,
Africa, 25–29, 29, 72. Suspended repudiation by way of oath is common practice
among the Bedouin in the Western Desert. And since Bedouin oaths are very frag-
ile, many wives are divorced on this account; see Murray, 225. For a similar case
phrased in explicit terms of suspended repudiation, see Layish, Women, 157. See
also Peters, Marriage, § 0.1.5.1.4; Glossary, s.v. ta'lìq al-†alàq. Section 38 of the
Ottoman Family Rights Law, 1917 provides that a wife may validly stipulate in the
marriage contract that her husband may not take an additional wife and that if he
does, either she or her rival shall be divorced. It seems that the polygamous mar-
riage was the issue of the dispute in the case under review. Cf. doc. 7 above.
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Document 17

Introduction

In consequence of a dispute arising between a couple, the wife left

the conjugal dwelling after the husband hit her without legal justi-

fication. In his attempt at effecting a reconciliation, the husband

promised her a gift of various pieces of jewelry over and above the

specified dower. He moreover delegated her with the power to divorce

herself from him in his name should he hit her once again. The

wife agreed to return to the conjugal dwelling under these condi-

tions, and the Qà∂ì endorsed the conciliation agreement, imparting

to it the validity of a binding sentence.

The case under study exemplifies a sophisticated expedient, rarely

resorted to in daily practice, by which the husband confers on his

wife, either in the marriage contract or in the course of their mar-

riage following a dispute, as in the case under review, the power to

repudiate herself. The delegation may be absolute or conditional

upon the occurrence of a certain event, such as ill-treatment of the

wife. Formally, the wife repudiates herself in her husband’s name

but, in actual fact, it may be insightfully construed as a device

enabling the wife to secure her release on her own terms.1

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!2

[2] In the reign of his Highness sayyid Mu˙ammad Idrìs al-Mahdì
al-Sanùsì, the Emir of Barqa [Cyrenaica].3

[3] sentence of conciliation (ÓUKM MUÍÀLAÓA) between sàlim
yùnus gharbì al-˙amdàn [?] and his wife fà†ma bint 'abdallàh

Entered in register no. 5/295, p. 5/201

1 On delegated repudiation (tafwì∂ al-†alàq), see Peters, Marriage, § 0.1.5.1.5; Layish,
Divorce, 36–37; cf. idem, Women, 153–56; Shaham, Family, 106–7.

2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.
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[4] At the Sharì'a Court of Ajdàbiya, presided over by his hon-

our the Qà∂ì, Shaykh Mu˙ammad Faraj Abì Óulayqa. May Allàh
the Exalted grant him success!

In consequence of a dispute arising between the spouses Sàlim b.

Yùnus Bù Íàli˙ [5] from the Óamdì lineage ('à"ila) of al-Maghàrba4

[tribe] and Fà†ma bint 'Abdallàh Ibn Óàjj 'Alì from the lineage of

Abù Zahwa belonging to the al-Sdèdì [branch] of the Zwayya [tribe],

in connection with their deteriorating [6] marital relations (mu'àshara),
the aforementioned husband admitted that he had wrongfully (Ωulman)

hit his aforementioned wife. He requested her to return [to the con-

jugal dwelling] and [promised] to buy her a silver bracelet twenty [7]

days from the [present] date. [He also agreed that] the necklace he

had previously given her in order to do her justice (anßafahà bihi )5

[i.e., compensate her for injustice done to her] is safeguarded for

her as part of the dower.6 This applied also to the bracelet due to

be given her, [8] which he would not be entitled to dispose of. He

also stipulated that if he hit her again,

her divorce would be totally within her control; [thus] if she so wishes,
she would be free to divorce herself ( yakùn †alàquhà bi-yadihà in shà"at
tu†alliq nafsahà).7

The aforementioned woman agreed [9] to the husband’s commit-

ment, and she resumed her marital life [with him] forthwith.

His Honour, the aforementioned Qà∂ì, endorsed (ajàza) this con-

ciliation (ßul˙), appended his signature thereto, instructed that it be

recorded and dated [as indicated below], and had the undersigned

witnesses [10] testify to it on the 3rd day of Dhù ’l-Qa'da 1371,

[corresponding to] August 6, 1951.

4 See De Agostini, Cirenáica, 316ff.; Evans-Pritchard, map facing p. 35.
5 Cf. Layish & Davis, 22, lines 11–12, 14: The wife agreed to return to the con-

jugal dwelling on condition that her husband renounce certain ornaments which
were at her disposal “as compensation [with a view] to doing her justice [and the
husband complied] (naßafuhu . . . ka-naßafihi ).”

6 Another possible reading: “. . . will be considered as a paid [debt] and part of
her dower.”

7 See fn. 1 above. According to the Maghribì judicial practice ('amal ), if the del-
egated repudiation is inserted in the marriage contract as a stipulatory clause, the
wife may pronounce an irrevocable repudiation; if it is made as a voluntary promise
after the conclusion of the marriage contract (as in the present case), the wife may
pronouce only one revocable repudiation (Toledano, 128–31). Cf. Powers, Women,
[3.0].
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[11] Witnesses to the proceedings (shuhùd al-˙àl )
[13] The shar'ì Nà"ib
Mu˙ammad al-Mabrùk Abì Jàziya
The Court Usher (mubàshir)
M˙ammad 'Abd al-Salàm8

[12] The matter is as indicated above

[13] The Qà∂ì of Ajdàbiya

[14] Mu˙ammad Faraj Abì Óulayqa

8 These persons act concurrently or intermittently in two capacities: those of nà"ib
and court usher, respectively, and as professional witnesses. See Name Index of
Qà∂ìs, Nà"ibs and Other Judicial Clerks.
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Document 18

Introduction

In this document, the husband, who was in the Sudan, authorized

his agent to recommend that his wives join him there, and placed

a camel at their disposal for this purpose. In the event of their refusal,

the agent was instructed to free them from their marriage contracts

by granting them khul' divorce in return for a renunciation, on their

part, of all their claims to financial rights and to household effects.

One of the wives appeared in court accompanied by a paternal

cousin representing the interests of the lineage vis-à-vis the husband.

Her husband’s letter was read out to her in court but the wife refused

to join her husband. She transferred to her husband’s proxy her

entire dower and undertook to restore all household effects into his

keeping. The latter then divorced the wife in her husband’s name,

and the divorce was entered into the court records.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the reign of his Majesty Idrìs al-Sanùsì I, Sovereign of the

United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May

Allàh preserve him! Amen.2

[3] divorce of hàdya bint 'abd al-hàdì by ˙mèda abù bakr

[4] In the Chamber (dà"ira) of the noble Shar'ì [Division of the

Civil District Court of Kufra], presided over by his honour the

Inspector (mufattish),3 Shaykh Mu˙ammad Íàli˙ al-Bakrì. May Allàh
the Exalted grant him success!

[5] A man by the name of Muß†afà b. Mjè˙ìd, from the Jdayyid

lineage ('à"ila) [of the Sdèdì branch] of the Zwayya4 tribe (qabìla)

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 See Layish, Legal Documents, 15.
4 See De Agostini, Cirenáica, 407–8; Evans-Pritchard, map facing p. 35.
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appeared in court in the capacity of proxy (wakìl ) representing Ómèda

b. Abù Bakr Bù [6] Sàsya from the Jdayyid lineage [of the Sdèdì
branch] of the Zwayya tribe, currently living in the Sudan. The gist

of the power of attorney (wakàla)5 is as follows:

Redeem (khallißùhunna)6 my wives [from me][7] in return for a renun-
ciation, on their part, of all their [financial] rights. Buy or hire a camel
for them and send them to me in the Sudan. If either of them demurs
[8] and refuses to travel, she must transfer all her [financial] rights
and all the household effects (athàth) belonging to me, now in her pos-
session. [9] [Having done this], divorce her on my behalf (†alliqhà bi’l-
niyàba 'annì).7 And as for my children, send them to school.8

In the latter’s presence, there also appeared Hàdya bint Íàli˙ [10]

b. 'Abd al-Hàdì Bù W˙èda, wife of the aforementioned Ómèda b.

Abù Bakr, and I read to her her husband’s letter dated [11] the

26th day of Rabì' Thànì 1379, and explained its contents to her.

She was accompanied by her paternal cousin M˙ammad Íàli˙ b.

Yùnus Bù Rizg Allàh, deputed (muqaddam) [12] by their lineage.9 The

wife demurred and refused to travel. She transferred to him all her

dower (ßadàq), and undertook to restitute to him all [13] the house-

hold effects in her possession belonging to him. She has a daughter

by him called Raj'a, for whose maintenance [she requested the proxy]

to pay ( yunfiq)10 one pound a month. The proxy concurred [14] with

this and divorced her by saying to her:

5 See Glossary, s.v. wakàla.
6 Cf. Stewart, Texts 2, 32.126; doc. 15, line 7 and fn. 9 above. According to

this version, the implementation of the husband’s instructions requires reordering:
to begin with, the wives should be given the option to join their husband in the
Sudan without affecting their marital status; if they decline to accept the invitation,
the proxy should offer them the option to redeem themselves by khul' in return for
various matrimonial rights.

Another possible translation of khallißùhunna: “Be done with my wives [that is,
give them] their entire matrimonial rights [such as dower and maintenance in order
to encourage them to join their husband].” These matrimonial rights may well be
the cause of the matrimonial dispute and disobedience. If they nevertheless decline
to join their husband, only then should the proxy offer them the option of redeem-
ing themselves by khul'.

7 On divorce by proxy, see Layish, Divorce, 37–40; Peters, Marriage, § 0.1.5.1.5.
Cf. D’Emilia, 32–33 (a man appointed his brother as a proxy for divorce), and 48.

8 This may imply that the husband either intends to deprive his wives of their
right to custody, or to interfere in the matter of the children’s education in his
capacity as a natural guardian. On custody and guardianship, see docs. 40 (fn. 8),
43–44 below.

9 The wife’s agnate represents the interests of the lineage vis-à-vis the husband.
10 Under Màlikì law, minor sons are entitled to maintenance from their parents
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You are divorced (†àliqa) by one repudiation on behalf of (bi’l-niyàba
'an) your husband Ómèda [15] b. Abù Bakr Bù Sàsya.

And by means [of this irrevocable repudiation] she acquired from

him control over her person (malakat bihi amr nafsihà minhu)11 on the

15th day of Dhù ’l-Qa'da 1379, [corresponding to] May 12, 1960.

On [16] payment of all court fees [by the proxy], the divorce was

entered on the 9th day of Íafar 1380, [corresponding to] August 2,

1960.12

[17] Everything indicated above has been duly certified (thubùt)
Inspector (mufattish) at the [Chamber of the Sharì'a] Court of 

al-Kufra13

[18] Mu˙ammad Íàli˙ al-Bakrì

until they reach puberty, and minor daughters, until the consummation of the mar-
riage. See Ibn 'Àßim, al-'Àßimiyya, 90, line 594.

11 On irrevocable divorce, see Peters, Marriage, § 0.1.5.1.6.2; Layish, Divorce, 103–6.
Cf. Powers, Women, [5.1].

12 Another wife was divorced on the preceding day. See Davis, Archive, Sharì'a
Court of Kufra, p. 52 no. 100, August 1, 1960.

13 In the margin of the document there is an official stamp indicating that the
court is for minor claims ( juz"iyya).
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Document 19

Introduction

A man divorced his wife by means of a letter sent from his place

of residence in Tazarbu to some of his acquaintances in Kufra. The

letter stated that if his wife repaid him all the money made over to

her, apparently in the form of a dower, she would obtain her divorce

at once. The court requested the woman’s presence and the letter

was read out to her. The woman paid the requested sum of money

and was declared instantly divorced by the Qà∂ì. In this case, sus-

pended repudiation by means of letter is coupled with khul': the com-

pensation of the husband by the wife makes the divorce operative.1

Text

[1] On the 21st day of Shawwàl 1361, [corresponding to] November

1, 1942, on the basis of information ('ilm, khabar) sent from the town

of Tazarbu to the Sharì'a Court of al-Kufra, [2] then presided over

by the Qà∂ì Shaykh Mu˙ammad Íàli˙ al-Bakrì. May Allàh the

Exalted grant him success!

[The court] has been informed, through the agency of M˙am-

mad b. 'Abd al-'À†ì al-Óalìf, 'Abd al-'Àlì b. Yùsuf [3] and 'Abd al-

Íamad b. Sàlim on the 15th day of Glorious Rama∂àn 1361, that

M˙ammad b. Bù Bakr Ma∂ìga divorced ( firàq) his wife Mansiyya

[4] bint Yùnus al-ˇarbàn by means of a letter ( jawàb)2 which the

husband had sent to the aforementioned [individuals] stating:

If (idhà) my wife Mansiyya [5] pays me back all the money she received
from me [i.e., the dower], she will thereby be divorced ( fa-hiya mu†allaqa).3

After I [i.e., the Qà∂ì] read the letter out to her, [6] she paid out

all the money he had demanded from her and thereupon became

divorced from him by means of one [irrevocable] repudiation, whereby

she obtained from him control over her person (malakat bihà amr naf-

1 On divorce by letter, see Layish, Divorce, 40–42.
2 See Glossary, s.v. jawàb.
3 This is a clear case of suspended repudiation coupled with khul'. In other words,

by compensating the husband the divorce becomes operative. On suspended khul',
see Layish, Divorce, 32–33. On suspended repudiation, see doc. 16 above.
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sihà).4 [7] The marriage bond ('uqdat al-nikà˙) between them was thus

dissolved (infaßalat), and there remained between them no mutual

claims, demands, or matrimonial [i.e., financial] rights.

[8] In order to [impart a binding character] to what had tran-

spired between them in the presence of the aforementioned witnesses

(shuhùd ), the Qà∂ì pronounced a sentence [endorsing] her repudia-

tion from him, [9] appended his signature [thereto], and instructed

that it be entered. This transpired in the precincts where the Qà∂ì
is officially located.

4 This phrase indicates irrevocable repudiation. See doc. 18, line 15 above. Cf.
Powers, Women, [5.1].
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Document 20

Introduction

The wife left her husband’s conjugal dwelling after a prolonged dis-

pute with him. The court tried unsuccessfully to bring about a rec-

onciliation between the spouses. The husband rejected the court’s

offer to pacify the woman and secure her return to the conjugal

dwelling, or, alternatively, to leave her to her own devices at her

father’s house for the duration of a few months, in the meantime

paying her maintenance, in the hope that time would bring about

the desired result. The husband and the woman’s father agreed to

dissolve the marriage bond. The husband renounced his right to the

prompt dower that had been paid to the woman’s father, probably

at the conclusion of the marriage contract; he also transferred to

him the rest of it, that is, the deferred dower.

The court granted the wife an irrevocable divorce that ruled out

a later rehabilitation of the marriage except by means of a new con-

tract and dower. The court ruled that this was the first of three

repudiations, and instructed the wife to initiate the waiting period.

Text

[1] In the name of King Mu˙ammad Idrìs al-Mahdì al-Sanùsì I,

Sovereign of the United Kingdom of Libya and Emir of Barqa

[Cyrenaica]. May Allàh preserve him. Amen!1

[2] record of divorce (MAÓÎAR ˇALÀQ )

[3] In the court session held on Tuesday, the 1st day of the blessed

month of Íafar 1382H, corresponding to July 24, 1962 of the Christian

calender.

[4] In the precincts of the Sharì'a Court of Kufra presided over

by Óamìda al-Tuwàtì and the clerk (kàtib) Manßùr al-Fa∂ìlì. Both

parties appeared in court: the husband [5] Ómèda b. 'Alì al-Habdì
[al-Hablì ?] and the father of the wife Khwèra bint 'Abd al-Rasùl,

1 See doc. 1, fn. 3. For some reason, the invocation and the prayer for the soul
of the Prophet, his family and Companions is missing. See doc. 1, fn. 2.
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and after the procedure of identification (ta'rìf )2 by [the Qà∂ì] [6]

it was established that the husband Ómèda b. 'Alì al-Habdì was not

compatible with his wife. He frequently resorted to the court, and

the marital discord (shiqàq) between them became more frequent. [7]

The court discussed with the couple the matter of the well-being [of

the wife and advised the husband] to take her back [into the con-

jugal dwelling] and attempt to pacify her or, alternatively, to leave

her to her own devices [8] at her father’s house for the duration of

four months, pay her expenses,3 and bide his time to find out what

Allàh had ordained for him.4 [The husband] refused and all agreed

on her divorce ( firàq) [9] and mutual separation. None of the par-

ties contested the fact that Ómèda b. 'Alì had paid his wife’s father

[at the conclusion of the marriage contract] six pounds as part of

the dower (ßadàq). [10] The wife’s father had already renounced (qad

sàma˙a) his [daughter’s] right to those six pounds in favour of the

husband Ómèda b.'Alì. [Moreover], the wife’s father renounced [in

favour of the husband] the rest of the daughter’s dower.5 [11] The

wife claimed her sheep [probably on the ground that it was her pri-

vate property rather than part of the dower] from him [her hus-

band], but 'Alì Ómèda [Ómèda 'Alì] denied her right to the sheep

and insisted on taking an oath ( yamìn)6 to the effect that she did not

own [12] it. Afterwards, the wife’s father renounced the sheep and

no mutual [financial] claims or demands between them remained.

2 See Glossary, s.v. ta'rìf.
3 In other words, the husband is advised to grant the wife maintenance (nafaqa)

even though she is expected not to submit to his authority in the conjugal dwelling
for a couple of months. Under the sharì 'a, a disobedient wife normally forfeits her
right to maintenance (see Glossary, s.v. nàshiza; doc. 10 above). This, however, is
not the case in the document under review.

4 The assumption here is that time would eventually heal the differences between
the spouses.

5 The six pounds referred to here would seem to constitute the prompt dower
(mu'ajjal) and the rest of the dower, i.e., the deferred dower (mu"ajjal ) which is sup-
posed to be paid in the course of the marriage or—according to local custom—in
the event of termination of the marriage by divorce or death (see doc. 1, fns. 25–26
above). The payment of the prompt dower to the woman’s father reflects a per-
ception in customary law, according to which, the woman is not a party to the
marriage contract. See Linant de Bellefonds, Traité, vol. 2, 200–1; Anderson, Africa,
Glossary, s.v. mahr, 369. See doc. 1, fns. 14, 27 above.

6 According to the shar'ì rules of procedure, only if the claimant fails to produce
evidence by means of witnesses, does the qà∂ì order the defendant, on the plaintiff ’s
request, to take an oath relating to facts only. See Schacht, Introduction, 190; Glossary,
s.v. yamìn.
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The woman released herself by way of khul' (inkhala'at)7 from him

by means of a single [13] [irrevocable] repudiation (†alqa) by which

she acquired control over her person (malakat bihà amr nafsihà).8 This

was the husband’s first divorce and she was not legally permitted to

him except by means of a new marriage contract ('aqd ) and a new

dower.9 [14] The court instructed the woman to observe the wait-

ing period (i'tidàd )10 starting on the [following] day. [The sentence

was pronounced] in the presence of the undersigned [witnesses].

[15] The husband’s signature The signature of the wife’s father

[16] Ómèda 'Alì b. al-Habdì 'Umar 'Abd al-Rasùl

[17] The witnesses

[18] The Clerk (kàtib)
Manßùr al-Fa∂ìlì

7 See Glossary, s.v. khul'.
8 The phrase indicates irrevocable repudiation. See docs. 18–19 above. Cf.

Powers, Women, [5.1].
9 This is the first out of three repudiations, the completion of which requires

an intermediate marriage. See Layish, Divorce, 98–100, 103ff.; Peters, Marriage,
§ 0.1.5.1.6; Glossary, s.v. ta˙lìl. The reference to the number of repudiations here
exemplifies the imposition of the shar'ì norm on the part of the Qà∂ì. Cf. Layish,
Divorce, 153–54, 196.

10 See Layish, Divorce, 109–10; Glossary, s.v. 'idda. Concerning the enforcement
of the shar'ì norm in this respect, see Layish, Divorce, 158, 196.
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Document 21

Introduction

The husband stated in the Sharì'a Court of Ajdàbiya that in con-

sequence of a dispute that had emerged a year and a half previ-

ously between him and his wife, he had divorced her in the Sharì'a
Court of Kufra by an irrevocable repudiation, both parties having

renounced all financial matrimonial claims in each other’s regard.

The wife’s father endorsed the contents of the statement in the pres-

ence of the Qà∂ì and accepted the liability—in the absence of his

daughter from the court—to indemnify the husband if the daughter

should, at some time in the future, make any claim upon her hus-

band. The father’s liability implies that the wife was not a party to

the divorce agreement.

The father’s financial liability may well be a result of the Qà∂ì’s
sensitivity to the wife’s matrimonial rights under the sharì 'a.

Text

[1] In the name of Allàh the Merciful, the Compassionate.1

[2] In the Sharì'a Court of Ajdàbiya, presided over by his Honour

the Qà∂ì Shaykh Ràfi' 'Abd al-Ra˙màn [3] al-Qà∂ì. May Allàh the

Exalted grant him success!

M˙ammad b. Abì Bakr b. Khalìfa al-Zwayyì from the 'Affùn lin-

eage ('à"ila) of the al-Sdèdì [branch of the Zwayya tribe]2 [4] was

identified (mu'arraf ) by Shaykh M˙ammad Íàli˙ al-Jarma al-Zwayyì,3
and immediately upon the appearance [5] of his wife’s father4 'Abdallàh
b. Íàli˙ b. Mìlàd al-Nazzàl al-Zwayyì from the 'Affùn [lineage] of the

al-Sdèdì [branch of the Zwayya tribe] [6] made the following statement:

1 See doc. 1, fn. 2.
2 See De Agostini, Cirenáica, 407–8; Evans-Pritchard, map facing p. 35.
3 Two men are ordinarily required for the identification process (see Glossary,

s.v. ta'rìf ), but the Qà∂ì seems to be fully satisfied with the identification by “the
Shaykh of the tribe (qabìla)” (see line 14 below) who is presumably expected to be
well informed.

4 The wife is absent from court. We have no information as to whether the
father represented her as her proxy; in any case, there is no mention of the court
asking the father to produce a power of attorney.
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A year and a half ago, a dispute (nizà' ) arose between me and [7] my
wife 'Àysha, daughter of the aforementioned 'Abdallàh b. Íà¬i˙). This
caused me to divorce her ( fàraqtuhà) by one [irrevocable] repudiation
[8] in the Sharì'a Court of Kufra in return for her renunciation of all
her shar'ì [matrimonial] claims [in my regard. By means of this divorce]
she acquired [9] control over her person (malakat bihà amr nafsihà)5 and
the marriage contract ('uqdat al-nikà˙) between us was broken off (infaßa-
mat). I make no claims [10] in her regard, and she likewise claims
nothing from me;6 I [hereby] adduce my testimony thereto.

[11] Then the woman’s father, the aforementioned 'Abdallàh, testified

to the veracity of his statement, [12] approved it and expressed sat-

isfaction, declaring himself liable [to indemnify the husband], in the

event of a subsequent claim made by his daughter,7 [13] both to

the Sharì'a Court (al-shar' ) and to the civil court (qànùn).8

On the basis of the authentication [of the agreement] by both

parties (taßàduqihimà)9 [14] and of their identification (ta'rìf ) by the

aforementioned shaykh of the tribe, the aforementioned judge endorsed

(ajàza) [15] this [i.e., the husband’s] statement, formulated [in a legal

manner] (sawwagha) and sanctioned (irta∂à) it, [16] and ordered the

statement to be carried out accordingly.10 The sentence was issued

5 The phrase implies irrevocable repudiation. See Glossary, s.v. †alàq bà"in, and
docs. 18–20 above. Cf. Powers, Women, [5.1].

6 On divorce by mutual renunciation of matrimonial rights, see Layish, Divorce,
53; Glossary, s.v. mubàra"a.

7 The father’s undertaking to indemnify the husband in the event of possible
financial claims made at some future date by his daughter would seem to indicate
that the wife may not have been a party to the divorce agreement; this is in con-
formity with the customary concept of the institution of marriage, according to
which, the wife is not a party to the marriage contract (see Linant de Bellefonds,
Traité, vol. 2, 200–1). However, the mere fact that the father considered the pos-
sibility that his daughter would not respect the renunciation agreement indicates
that she might be fully aware of her shar'ì matrimonial rights. Alternatively, it is
possible that the Qà∂ì himself drew the father’s attention to the wife’s matrimonial
rights under the sharì 'a.

8 Literally it should read: sharì 'a and statute (or state law), respectively. However,
it seems that the reference here is to the court jurisdiction applying these laws. This
indicates that the Bedouin—at this stage of sedentarization—resort to both shar'ì
and civil courts.

9 Another plausible translation: “compatibility between the statements of both
parties.”

10 The Qà∂ì seems to have been aware of the possibility that the wife was not
a party to the divorce agreement and, for this reason, granted binding power to
the father’s undertaking to indemnify the husband in case the daughter would
decline to comply with the agreement.
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on the first day of Dhù ’l-Qa'da 1366, [17] [corresponding to]

September 16, 1947.

[18] Witnesses to the proceedings (shuhùd al-˙àl )11

11 The names of the witnesses to the document are not available.
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Document 22

Introduction

In consequence of a dispute arising between a married couple, the

spouses agreed to a compensation divorce. A decision to this effect

was handed down by a local shar'ì marriage solemnizer. The deci-

sion was brought to court for endorsement and registration. The

wife’s father declared himself ready to return the dower to her hus-

band since the dissolution of the marriage had been initiated by his

daughter. The husband divorced the wife by an irrevocable repudi-

ation after the dower had been returned to him, and the divorce

was registered.1

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!2

[2] In the name of King Mu˙ammad Idrìs al-Mahdì al-Sanùsì I,

Sovereign of the United Kingdom of Libya, and Emir of Barqa

[Cyrenaica]. May Allàh preserve him! Amen.3

[3] record of divorce (MAÓÎAR ˇALÀQ )

[4] [Divorce of ] Umm al-Hanà" bint M˙ammad Abù Shùfa al-

Wurfallì, by virtue of a sentence (qaràr) issued by his Honour, the

authorized shar'ì marriage solemnizer (ma"dhùn) in the oasis of Tazarbu,

[5] Mr. A˙mad 'Abdallàh Bù 'Azìza. [The sentence] reached the

Chamber (dà"ira) of the Sharì'a [within the civil district court]4 in

the town of Kufra.

1 On compensation divorce (khul') on the wife’s initiative, see Peters, Marriage,
§ 0.1.5.2; Layish, Divorce, 54–58, 60–63.

2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.
4 See Layish, Legal Documents, 15; Glossary, s.v. dà"irat al-shar' al-sharìf.
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A man called A˙mad M˙ammad Dàwùd [6] of the Gßèrì [lin-

eage of the Sdèdì section belonging to] the Zwayya5 [tribe] appeared

in court in the presence of his wife Umm al-Hanà" bint M˙ammad

Abù Shùfa al-Wurfallì. After [their] formal identification (ta'rìf )6 [7]

in accordance with shar'ì procedure [it became clear] that discord

(shiqàq) had repeatedly broken out between them, and that their con-

jugal life ('ishra) had not been harmonious as required between spouses

[8] by the sharì 'a and custom ('àda),7 and that they had, in fact,

already agreed to a dissolution ( firàq) [of their marriage. The hus-

band] claimed that he had given her by way of dower (ßadàq) 19

[9] pounds, and the wife acknowledged this. Her father M˙ammad

Bù Shùfa was prepared to reimburse [the husband],8 she being the

abstinent one (zàhida).9 [10] [Her husband] received the money10 and

divorced her by one [irrevocable] repudiation by means of which

[the woman] acquired from him control over her person (malakat

bihà amr nafsihà);11 and no mutual claims or demands [11] relating

to matrimonial [financial] rights (˙uqùq zawjiyya) remained. The spouses

were divorced on the aforementioned date.

[12] The witnesses (shuhùd )

M˙ammad al-Shàf 'ì
Zyàda Íàli˙ al-Wurfallì
Sàlim Íàli˙ al-Khàldì

5 See De Agostini, Cirenáica, 407–8; Evans-Pritchard, map facing p. 35.
6 See Glossary, s.v. ta'rìf.
7 The distinction made here by the Qà∂ì between sharì 'a and custom is significant;

it was intended to establish the fact that there was no chance of bringing about a
reconciliation.

8 This may indicate that it was the father and not the woman that had actu-
ally received the dower, as is common, according to custom. See doc. 21 above.

9 That is, she initiated the dissolution. See Glossary, s.v. zuhàd. According to
customary law in the Western Desert, a woman who experiences extreme aversion
(karh) towards her husband is entitled to repudiation on condition that she refund
her husband the value of the dower paid to her and the expenses paid to her rel-
atives in full as well as the losses (khasà"ir) caused to her husband by the marriage
(al-Jawharì, 200). Among the Awlàd 'Alì in the Western Desert, no stigma is asso-
ciated with the state of a divorced woman; she usually has no difficulty in finding
another husband (Mohsen, 120).

10 Cf. Murray, 226 (if a woman insists on separation from her husband, the lat-
ter rarely refuses to divorce her in return for the dower). The principle involved
here is that the person initiating the dissolution of the marriage contract must also
bear its financial consequences.

11 See Glossary, s.v. †alàq bà"in; docs. 18–21 above. Cf. Powers, Women, [5.1].
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[13] On payment ('inda wußùlihi ) [of the court fees (rasm)12 the

divorce] was recorded13 on November 7, 1961.

12 Cf. doc. 18 lines 16–17 above.
13 The registration of the divorce is not a necessary condition for its shar'ì valid-

ity. It is required in order to clarify the marital position of the parties thus facili-
tating procedures entailed in an eventual new marriage. The husband utilizes the
sanction of registration in order to ensure reimbursement of the dower.
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Document 23

Introduction

The husband and his mother-in-law, here acting by virtue of her

daughter’s power of attorney, stated in court that the relationship

between the spouses was unsatisfactory. The mother-in-law initiated

the dissolution of the marriage by khul' and undertook that should

her daughter, once informed of the dissolution, make any financial

claims whatsoever, either personally or through the agency of another,

in her husband’s regard at some future time, she, the mother, would

be responsible for indemnifying the husband in full. On the basis of

this commitment, the husband divorced his wife in court while stat-

ing that this was his first repudiation.

The Qà∂ì, in his turn, endorsed the repudiation, and instructed

the mother to request her daughter to initiate her waiting period.

Text

[1] In the name of Allàh, the Merciful, the Compassionate.1

[2] At the Sharì'a Court of the town of Ajdàbiya presided over

by his Honour the Qà∂ì Shaykh Ràfi' 'Abd [3] al-Ra˙màn al-Qà∂ì.
May Allàh the Exalted grant him success!

A˙mad b. Rama∂àn Ibn 'A†à" [4] Allàh al-Marghinì appeared [in

court] on his own behalf, with Munà bint Sa'ùd [Mas'ùd?] b. Ma'yùf

al-Marghinì [5] representative (nà"iba) of her daughter2 Fà†ma bint

A˙mad b. Ma'yùf al-Marghinì. Both of them—[the husband] act-

ing on his own account, and [the mother-in-law] acting by virtue of

guardianship (wilàya)3—stated [6] that the marital life of the spouses

1 See doc. 1, fn. 2.
2 Since a woman is not a natural guardian (see fn. 3 below), she seems to have

managed to obtain nomination as a proxy. The granting of a daughter’s proxy to
a mother is not typical in an agnatic society, but it may attest to the social stand-
ing of cognates in Bedouin society in North Africa; see doc. 5 fn. 3 above.

3 Under the sharì 'a, only the father is the natural guardian of his children, that
is, by virtue of blood relationship; other agnates may be nominated as “appointed
guardian” (waßì mukhtàr) by the natural guardian {see docs. 40 (fn. 8), 43 and 44
below}. A woman is not a natural guardian of her children, though under Màlikì
school, the mother has the right of custody over her daughter until consummation
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had not been harmonious, and that matters had got to a point [7]

at which Munà initiated, in the name of her daughter Fà†ma, redemp-

tive divorce (khàla'at)4 by means of [the following] statement:

From the moment that I inform my daughter Fà†ma [8] of the redemp-
tive divorce (†alàq khul'ì ) from her aforementioned husband A˙mad,
any financial claims or [9] demands addressed to him by herself or
by anyone else acting on her behalf 5 will become my responsibility
and obligation (malzùma), [and I shall defray them] [10] in their entirety.6

After he paid the divorce fee of his own good will and gave her

[i.e., his mother-in-law] one pound from his own private money [11]

to enable her to get to her present place of residence, the afore-

mentioned husband A˙mad uttered [12]—on this basis [i.e., his

mother-in-law’s undertaking]—one repudiation of his wife by way of

redemption (†alàq khul'ì ) and stated that this was his first repudia-

tion7 [13] of her.

[The professional witnesses testified to the legal proceedings by

stating:]

On the basis of what the parties had undertaken of their own free
will at the court session (majlis), [14] his Honour the Qà∂ì had us tes-
tify (ashhadanà) to the validity (ßi˙˙a) of the divorce proceedings by khul'
[15] and the husband’s first repudiation of his wife. He [also] instructed
the wife’s mother on her daughter’s behalf (bi’l-niyàba)[16] to inform
her [i.e., the daughter] regarding her obligation to [start] observing the
waiting period (i'tidàd)8 from the morrow [of the present court session].

of the marriage (Linant de Bellefonds, Traité, vol. 2, 171). See Glossary, s.v. wilàya,
waßì mukhtàr. It seems that the Qà∂ì was referring to the mother’s position as rep-
resentative (nà"iba) of her daughter (see line 5 above and line 15 below). There is,
however, no mention of a power of attorney being presented to the court.

4 See Layish, Divorce, 64; Glossary, s.v. khul'.
5 This may refer to the wife’s father (or some other agnate) who objects to the

khul' initiative.
6 The mother’s undertaking to indemnify the husband suggests the possibility that

her daughter (i.e., the wife) was not a party to the divorce agreement entailing
renunciation of financial rights in accordance with local custom, though formally
the mother was acting as her daughter’s representative, that is, within the ambit of
the sharì 'a. Cf. doc. 21 above.

7 The Qà∂ì seems to have put words into the husband’s mouth guided by his
desire to impose the shar'ì norm. For further detail, see Layish, Divorce, 153–54, 196.

8 See Glossary, s.v. 'idda. Concern over the waiting period also attests to the
Qà∂ì’s care to promote the shar'ì norm in all that relates to the legal consequences
of divorce. Cf. Layish, Divorce, 158–59, 196–97.
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[Issued as] valid shar'ì sentence (˙ukm) and order (amr). [17] [The

Qà∂ì] explained to both of them the significance of this ruling. This

transpired in the precincts where [the Qà∂ì] is officially located. [18]

He instructed that [the sentence] be registered on the 13th day of

Íafar 1366, [corresponding to] January 6, 1947.

[19] The mother of the divorced woman The husband 

granting the divorce

[20] Munà bint Mas'ùd A˙mad b. Rama∂àn

[21] Witnesses to the proceedings (shuhùd al-˙àl )
[22] 'Abd al-Bàsi† Sàlim
Ma˙mùd 'Abd al-Salàm
Yùsuf A˙mad

[23] The matter being as indicated above

[24] The Qà∂ì of Ajdàbiya

[25] Ràfi' 'Abd al-Ra˙màn al-Qà∂ì
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Document 24

Introduction

The couple had entered into a shar'ì marriage contract in court two

years previously and their marriage was consummated. Eventually,

on account of their mutual incompatibility, they decided that a

divorce was inevitable.

In return for her khul' divorce, the woman undertook to pay her

husband a specified sum of money (his dower to her) on her mar-

riage to someone else, i.e., to transfer the dower from her second

husband to the first. Although under the sharì 'a there can be no legal

connexion between the two marriages, in customary context (as will

become apparent from other documents below), a connexion between

the two husbands is implied. In the document under review, the

woman further undertook to forego maintenance for the duration of

the waiting period. The husband agreed to these conditions and

granted the woman her divorce.

The Qà∂ì conferred the validity of the sharì 'a on the customary

khul' (to which the wife was a party) and instructed the woman to

initiate the waiting period.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him!2

[3] divorce (ˇALÀQ ) of 'àysha bint muftà˙ ˙sèn by 
abù sèf b. 'ayyàd

Entered in register no. 6/134, p. 83.

[4] In the Sharì'a Court of Ajdàbiya presided over by its Qà∂ì
Shaykh Mu˙ammad al-Sanùsì al-Ghazzàlì al-Kha††àbì. May Allàh
prosper him! Amen.

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[5] Both spouses appeared in court: Abù Sèf b. 'Ayyàd b. al-

Bghì∂, aged 27, from the Sdèdì [section] of the Zwayya tribe (qabìla),
and his wife, [6] 'Àysha bint Muftà˙ b. Ósèn, aged 20, from the

Óabbàra lineage ('à"ila) of the Saràta tribe. Both were born in the

oasis of Kufra [7] and reside in Ajdàbiya. Subsequently, the hus-

band, the aforementioned Bù Sèf, said:

Two years ago I married by means of a [8] shar'ì marriage contract
(tazawwajtu . . . bi-'aqd shar'ì) 'Àysha, here present in this court session
(majlis), and consummated the marriage (dakhaltu bihà) at the time of
the contract in return for a specified dower (ßadàq ma'lùm),3 part of
which was delivered to her. However, our marital relations were not
harmonious.

[9] His wife, the aforementioned 'Àysha, corroborated everything he

said about the marriage, the dower, and the incompatibility that

characterized [10] their marital relations. After the two parties debated

about the financial matrimonial rights and the relevant appurtenances

(tawàbi' ),4 the upshot was that [11] the wife, the aforementioned

'Àysha, undertook to pay 25 pounds to her husband, the afore-

mentioned Abù Sèf, [12] on her eventual marriage ('inda iqtirànihà)
to another man,5 in order to obtain her divorce for that sum. She

[also] undertook to provide her own maintenance (infàq) for the dura-

tion of the waiting period ('idda).6 Whereupon [13] her husband, the

aforementioned Abù Sèf, complied with her request and consented

to it. During the court session, [he stood] facing her, and addressed

her saying: “My wife 'Àysha [14] bint Muftà˙, here [present], is

divorced from me by this one repudiation (†alàq).” He notified [the

court] that this was his first repudiation of her.7 The matrimonial

bond and the marital intimacy between the aforementioned spouses

were both dissolved (infaßalat). [15] This transpired in the presence

of the witnesses (shuhùd ) mentioned below.

3 See Glossary, s.v. ßadàq musammà.
4 See Glossary, s.v. tawàbi'.
5 In other words, the woman will exact her dower from her second husband and

transfer it to her first by way of returning his dower to him. More precisely, the
future husband is expected to pay the present husband the dower before marrying
her. See docs. 25–27 below; Layish & Davis, 49 lines 7–8; 62 lines 7–8; Mohsen,
117–18. For further details concerning customary khul', see Layish, Divorce, 65ff.

6 In other words, she renounced maintenance for the duration of the waiting
period. See Glossary, s.v. nafaqat al-'idda.

7 Cf. doc. 23, fn. 7 above.
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[16] In accordance with the settlement reached by the two par-

ties, while both were in a state of legal competence (˙àla jà"iza) [17]

in shar'ì terms, as duly certified (thubùt) by the aforementioned judge

(˙àkim), the latter decreed that the aforementioned Abù Sèf [18] had

divorced his wife, the aforementioned 'Àysha, irrevocably (bà"in),8

thereby obligating her to discharge her commitment [19] to provide

her own maintenance for the duration of the waiting period ('idda)
and pay 25 pounds. He instructed her [20] to pay this amount [25

pounds] on her eventual marriage to another man,9 and also to

observe the waiting period (i'tidàd )10 as from the following day.

[21] [Issued] by way of shar'ì sentence (˙ukm) and injunction (amr).

[The Qà∂ì] signed and sanctioned (irta∂à) both of them and enjoined

that it be carried out in conformity with the sentence and the injunc-

tion. [22] He had the undersigned persons testify (ashhada) to this

effect, instructing that [the sentence] be recorded. [The sentence]

was recorded on the 25th day of Rabì' al-Awwal 1372, corresponding

to December 13, 1952.

[23] Fingerprints of the husband and wife.

[24] Witnesses to the proceedings (shuhùd al-˙àl ):
[25] M˙ammad Sa'd b. 'Abdallàh
M˙ammad 'Abd al-Salàm
The Shar'ì Nà"ib
Mu˙ammad al-ˇàlib al-Hammàlì11

The matter being as indicated above

The Qà∂ì of Ajdàbiya

Mu˙ammad al-Sanùsì al-Ghazzàlì [al-Kha††àbì]

8 See Glossary, s.v. †alàq bà"in.
9 The Qà∂ì here confers the sanction of the sharì 'a on customary khul'. For fur-

ther details, see Layish, Divorce, 133ff.
10 See Glossary, s.v. 'idda; doc. 23, fn. 8 above.
11 This person acts concurrently or intermittently in two capacities: as a the Shar'ì

Nà"ib and as a notary or professional witness. See Name Index of Qà∂ìs, Nà"ibs
and Other Official Clerks. Cf. doc. 17, fn. 8 above.
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Document 25

Introduction

A woman, apparently divorced by khul', had been required by the

court to refund her former husband a certain sum of money (prob-

ably the prompt dower), but had failed to do so. As a result, a dis-

pute arose between her father and her former husband, and they

resorted to court proceedings. The woman’s father undertook to

repay his former son-in-law his daughter’s debt on her remarriage

to another man. Furthermore, even if she were to marry without

his permission and settle for a dower lower than the debt owing to

her first husband, he undertook to pay the entire amount without

delay. The former husband was satisfied with this arrangement, and

a conciliation between the sides was reached.

The Qà∂ì endorsed the conciliation agreement conferring on it

the validity of a shar'ì sentence notwithstanding its customary norms

violating shar'ì matrimonial law.

Text

[1] In the name of Allàh, the Compassionate the Merciful. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him!2

[3] reconciliation (MUÍÀLAÓA) between m˙ammad b. abì bakr 
al-bghì∂ and idrìs b. al-òjalì

Entered in register no. 427, p. 286

[4] At the Sharì'a Court of Ajdàbiya presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

grant him success! Amen.

[5] 55-year-old M˙ammad b. Abì Bakr b. al-Bghì∂ and Idrìs b.

al-Òjalì b. Manßùr—both from the Muftà˙ lineage ('à"ila) [of the

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.

91



Shwàgir branch] of the Zwayya3 tribe (qabìla)—appeared [in court]

[6] and were identified (ma'rùfàn)4 by name and person. The afore-

mentioned M˙ammad made the following statement:

Idrìs here present claims from my daughter Fà†ma the sum of 25
pounds by virtue of the divorce (†alàq) sentence (˙ukm) [7] passed on
May 26, 1954 at this court5 under the number 4/550. Accordingly, I
undertake to pay this amount [8] in person to the aforementioned
Idrìs on my daughter’s remarriage ('inda iqtiràn) to another man.6

Likewise, should she stray from under my control by marrying (tazaw-
wajat) without my permission [9] for a dower smaller than this amount,
I shall take it upon myself to pay in person the sum in its entirety
without objection or delay.7

The aforementioned Idrìs [the husband] endorsed [10] what he said

concerning the divorce of his [M˙ammad’s] daughter, the afore-

mentioned Fà†ma, and concerning the aforementioned sum and was

satisfied with the commitment that M˙ammad had taken upon him-

self. They became reconciled (iß†ala˙à) and so [11] the dispute (shiqàq)
between them was resolved.

On the basis of what had been agreed upon by the parties, while

both were in a state of legal competence (˙àla jà"iza) in shar'ì terms

3 See De Agostini, Cirenáica, 407, 409; Evans-Pritchard, map facing p. 35.
4 See Glossary, s.v. ta'rìf.
5 That is, three days previously. It seems that we are here dealing with a khul'

divorce whereby the wife undertook to indemnify her husband (see Glossary, s.v.
khul' ) but failed to do so. In the following the father assumes upon himself the
responsibility for the daughter’s debt.

6 In other words, the father will require the dower from the second husband and
transfer it to the first (cf. doc. 24 above and docs. 26 and 27 below; Layish, Khul' ).
This procedure is an infringement of the sharì 'a, and reflects the perspective of cus-
tomary law according to which the dower is the father’s property, and the woman
is not a party to the marriage contract. See Glossary, s.v. ßadàq; 'aqd; Layish, Divorce,
65–76.

7 M˙ammad had two causes for concern: 1. A divorcee who is no longer a vir-
gin is entitled to marry without the mediation of a marriage-guardian, and there
was thus the possibility that Fà†ma would remarry without her father’s permission
and without refunding her first husband; 2. the dower for a divorcee of a con-
summated marriage may be lower than that of a virgin (see Glossary, s.v. thayyib).
The father’s commitment here to make good the debt out of his own pocket was
intended to cover all eventualities. In effect, this case represents a retreat from shar'ì
khul' to customary khul' in the sense that the woman is not a party to the agree-
ment (see Layish, Khul' ). According to Maghribì judicial practice ('amal ), it is not
legally permissible for a sick father, after his daughter’s marriage has been con-
summated, to guarantee her dower since this is tantamount to a bequest in favour
of a legal heir in contradiction to the ultra vires doctrine (Toledano, 97; Coulson,
Succession, 239ff.)
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as duly certified (thubùt) by the [12] aforementioned judge (˙àkim),

the latter endorsed (ajàza) this amicable settlement (ßul˙),8 signed it,

had the undersigned witnesses testify (ashhada) to it, and instructed

that it be recorded. [The amicable settlement] was recorded on the

26th day of Rama∂àn [13] 1373, corresponding to May 29, 1954.

The signatures are in the protocol (∂ab†)

[14] Witnesses to the proceedings (shuhùd al-˙àl )
[15] al-Mahdì b. Íàli˙
'Uthmàn b. M˙ammad

'Abd Rabbihi 'Alì Manßùr

'Imràn 'Ìsà9

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[16] Óusayn Mu˙ammad al-A˙làfì

8 In actual fact, the Qà∂ì did not interfere in the substance of the conciliation,
but imparted to it the validity of a sentence, despite its infraction of the sharì 'a.
Thus, according to the latter, the father is not a party to the settlement of claims
brought forward by his former son-in-law against his daughter, but he does have
a standing in such claims under customary law. For further detail, see Layish, Divorce,
133–37. Cf. docs. 26 and 27 below.

9 A professional witness. See Name Index of Qà∂ìs, Nà"ibs and Other Official
Clerks.
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Document 26

Introduction

After a prolonged dispute the spouses reached an agreement grant-

ing the wife khul' divorce in return for her entire dower. A kind of

customary promissory note to the amount of the dower was drawn

up over the wife’s locks of hair (qußßa) and made payable on the day

when a suitor would come forward and ask for her hand. The lat-

ter would be expected to deposit the amount at the court before

contracting marriage. And if she is married off without payment of

this sum, the person who concludes the marriage is liable for the

debt, or—according to another version—is accounted as someone

who commits an injustice (Ωàlim), under customary law, against the

husband and is obliged to pay the amount out of his own pocket.

The husband divorced the wife, and the Qà∂ì agreed to co-operate

in the implementation of this customary agreement even though it

entailed an infraction of the sharì 'a. The Qà∂ì endorsed the cus-

tomary khul' but also instructed the wife to start observing the shar'ì
waiting period. It is most likely that the terms of the agreement of

the khul' had been shaped by experts on customary law out of court

and that the parties resorted to the court with the expectation that

the Qà∂ì would sanction the agreement and be instrumental in its

implementation.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the name of the King, sayyid Mu˙ammad Idrìs al-Mahdì
al-Sanùsì I, Sovereign of the United Kingdom of Libya, and Emir

of Barqa [Cyrenaica]. May Allàh preserve him! [3] Amen.2

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[3] record of divorce (MAÓÎAR ˇALÀQ )

[4] At the Sharì 'a Court of Kufra presided over by the official

responsible (mas"ùl ),3 Óamìda al-Tuwàtì, and the court clerk (kàtib)
Manßùr al-Fa∂ìlì.

[5] The man Mas'ùd b. Ómèd al-Jalùlì, a resident of al-Hawwàrì4

appeared in court together with his wife Marzùga bint Íàli˙ [6]

Óasan Shù in the company of a group of people. Frequent discord

(shiqàq) existed between them, and each held the other responsible for

the deterioration of their married life, [7] and their marital relations

('ishra) were not harmonious as required by the sharì 'a and custom

('àda).5 An agreement was reached [8] between them regarding dis-

solution of the marriage ( firàq), and the wife redeemed herself from

him (khàla'athu) in return [for renouncing] the entire dower (ßadàq)
which was [still] his liability (dhimma) towards her [i.e., due to her

from her husband].6 [9] The sum of money registered over her lock

of hair (qußßa)7 amounted to 40 (forty) pounds. In the event that a

suitor (khà†ib) came forward asking for her hand in marriage,8 he

would [be requested to] deposit this amount [10] at the Sharì 'a
Court.9 [However], if the Fàti˙a is recited for her [i.e., she enters

3 See Layish, Legal Documents, 15.
4 In the region of Kufra. See Evans-Pritchard, 24–25.
5 This is an indication that the Qà∂ì distinguishes between the two legal norms.

The distinction in the case under review is intended to show that dissolution of the
marriage was unavoidable.

6 This seems to refer to the deferred dower due to be paid after a delay which
may last years while the marriage persists. See doc. 1, fn. 25 above; Glossary, s.v.
ßadàq mu"ajjal.

7 Qußßat al-mar"a—a metaphoric expression for a customary promissory note drawn
up in khul' agreement to ensure payment of the debt to the divorcing husband. Cf.
Layish & Davis, 51, line 8 (kutibat 'alayhà fì qußßatihà). There is evidence in the ˙adìth
of the practice of keeping notes and messages over women’s locks of hairs ('iqàß)
and of connecting the khul' divorce with women’s hair. Hair in this context is some-
thing of unique importance that should be respected and valued more than any
other asset. Thus, a woman may redeem herself from her husband in return for
renouncing “the entire of her property with the exception of her hair (sha'r).” See
Wensinck, vol. V, 395ii (wa-fì yadihi qußßa min sha'r); Dozy, vol. 2, 360; Ibn ManΩùr,
Lisàn, vol. 7, 56ii; Ibn Hishàm, vol. 4, 169. I owe the last reference to my student
Mr. Mu˙ammad ˇà†ùr. It is interesting to note in this connexion that, according
to the Maghribì judicial practice ('amal ), a woman may undertake to pay her hus-
band some compensation in return for her release at some later date, and produce
a guarantor for this compensation (Toledano, 45). Cf. docs. 24 and 25 above, and
doc. 27 below.

8 Cf. doc. 1 line 17 above.
9 The court was instrumental in implementing a customary khul' agreement, its
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into a marriage contract] while this amount is still unpaid [to the

divorcing husband], the person reciting the Fàti˙a [11] will become

liable [for the debt] (qà"im)10 and will be obliged to pay this sum.11

[The agreement was concluded] in the presence of the group of

undersigned persons. [The husband] uttered [12] one [minor] irrev-

ocable (bà"in) divorce [entailing] a short intermediate period of sep-

aration (baynùna ßughrà),12 and [the Qà∂ì ruled that] she was not

legally permitted (ta˙ill ) to him except through a new contract [of

marriage] ('aqd ) and a new dower. [The court] instructed the wife to

observe the waiting period (i'tidàd ).13 [13] [Issued] on May 9, 1965.

The witnesses (shuhùd )

Óàjj 'Alì Jàbir

Ma˙mùd Bù Íàgi'

[14] The husband’s signature Signature of the wife’s proxy 

(wakìl )14

[15] Mas'ùd Ómèd Íàli˙ Óasan Shù

The Court Clerk (kàtib)
Manßùr al-Fa∂ìlì

function being that of ensuring fulfilment of the conditions laid down in the promis-
sory note (qußßa). Cf. doc. 25 above, and doc. 27 below. For further details, see
Layish, Divorce, 71–73, 133, and 136.

10 Alternatively: “. . . will be accounted [under customary law] as someome who
commits an injustice (∂àlim) [Ωàlim].” See Stewart, Texts 2, 45.40; idem, Texts 1, 45
§ 4.

11 Any marriage solemnizer knowing of this judgement who “recites the al-Fàti˙a,”
that is, performs a marriage contract (though the recitation is not required for the
validity of the contract; see doc. 2, fn. 10 above), before Marzùga has paid her
debt to Mas'ùd, becomes—according to customary law—liable for the debt himself
even if he is a court official and not a party to the dispute, and even though non-
payment of the debt cannot under any circumstances be an impediment from the
shar'ì point of view to such a marriage. Cf. Q. 2:232: “And when ye have divorced
women and they reach their term [i.e., waiting period], place not difficulties in the
way of their marrying their husbands. . . .” If Ωàlim is the right reading, then a
ground for a judicial claim under customary law is created against the man who
has committed injustice by depriving Mas'ùd of his right to the dower.

12 See Glossary, s.v. †alàq bà"in; baynùna ßughrà.
13 See Glossary, s.v. 'idda. Alongside his readiness to compromise with customary

khul', the official responsible requests the imposition of the shar'ì norm in so far as
the matters in question relate to the legal consequences of the divorce. See Layish,
Divorce, 158–60, and 196–97.

14 The signature of the wife’s wakìl (her father) while her own signature is miss-
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Document 27

Introduction

In this document, a woman required her present husband to trans-

fer into her possession a number of she-camels, probably owing to

her as prompt dower, in order to enable her keep her side of her

customary khul' agreement with her former husband.1 Her present

husband alleged that he had already settled part of the debt. The

woman failed to prove her claim and the present husband gave evi-

dence corroborating his version and undertook to transfer the remain-

ing part of the debt to her in instalments.

The Nà"ib nevertheless allowed the wife the option of proving her

case by resorting to her former husband’s witnesses at some time in

the future and establishing that he had not recovered the debt, and

this despite the absence, from a shar'ì point of view, of any direct

legal connexion between the two men. It seems that the parties

resorted to the Sharì'a Court to resolve a dispute emerging out of

a customary agreement after their attempts to this end by means of

tribal arbitrators had failed.

Text

[1] A woman called Sa'ìda bint Abì al-Gàsim, [2] the former wife of

Íàli˙ al-Jarma, brought a claim against Ibràhìm al-Îabi' [her present

husband] stating [3] that her aforementioned husband [Íàli˙] “claims

from you, O Ibràhìm, a sum of money equivalent to eight camels.”2 [4]

ing, may indicate that the wife was not an active party to the proceedings of the
customary khul'.

1 On the customary khul', see docs. 24–26 above; Layish, Divorce, 65–76, 133–37;
idem, Khul'.

2 This appears to be a dispute over the implementation of a customary khul'
agreement though this supposition can be corroborated only by circumstantial, rather
than direct, evidence. The issue under discussion is presented in court by the woman
in the form of a financial dispute between Íàli˙, her former husband, and Ibràhìm,
the present one, and not between the two spouses as one would expect in a mat-
rimonial dispute. According to this supposition, the first husband (Íàli˙) claims from
the second (Ibràhìm) the dower which Sa'ìda had undertaken to return to him
upon her marriage to someone else, but for some reason failed to do. However,
since the first husband lacks the right of standing in court (locus standi ) in the mat-
ter of his claim to the dower payable by the second husband, the woman acts as
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The aforementioned defendant answered her that his debt amounted

to 82.5 [5] Arab Majìdì riyals.3

[The wife] was required to prove her allegation (da'wà) by means

of witnesses (bayyina).4 [6] However, she found herself unable to pro-

vide the proof. The defendant accomplished [the procedure required]

of giving testimony (qawl )5 [concerning his debt] [7] and he established

what had been admitted by him. He undertook to pay the woman

[the debt] in deferred [instalments payable] over three [8] [harvest]

seasons,6 comprising the sugar cane harvest in the first and second

season, and the barley harvest in the following season (ba'd al-nàtij ).7

[9] On this basis, the sentence (˙ukm) was issued, and the agree-

ment between the two parties was reached. [For the time being],

the woman has no evidence (˙ujja) against him [her present husband

concerning the debt] [10] unless she brings decisive equitable evi-

dence [at some time in the future] produced by Íàli˙ [her first hus-

band] that will invalidate [11] the [facts of the] situation [as established

his mouthpiece. According to an alternative supposition, Sa'ìda sues Ibràhìm (a
stranger) for a debt due to her husband. However, one should bear in mind that
the sharì 'a does not recognize community property between the spouses and there
is no evidence in the document to the effect that Sa'ìda was acting as a represen-
tative of her husband Íàli˙.

The term “camels” here translates vernacular zawàzil “gelded camels” (glossed in
Dozy, vol. 1, 614 under zwzl, “châtrer un chameau,” zùzàl, “châtré (chameau);”
cf. Wehr, 311ii, s.v. dhulul (sg. dhalùl ), “female riding camels.” Cf. Murray, 204
(dhalul, riding camel). The Italian paraphrase of the original Arabic made for the
benefit of the military governor (cf. fn. 9) specifies simply “camels.”

3 In the present context, this amount seems to be less than the price for the
eight camels.

4 See Glossary, s.v. bayyina.
5 According to the shar'ì rules of procedure, only if the claimant fails to produce

evidence, does the qà∂ì order the defendant, on the plaintiff ’s request, to take an
oath. See doc. 20, fn. 6 above; Glossary, s.v. yamìn.

6 Cf. doc.1, fn. 25 above; Glossary, s.v. ßadàq mu"ajjal.
7 In case ba'd al-ta"rìkh (rather than ba'd al-nàtij ) is the right reading, the transla-

tion should be: “[. . .] the season reckoned from the date [of the present session].”
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at the present time, i.e., Ibràhìm’s version].8 For the sake of clari-

fying the matter, the registration took place on July 4, 1932.

[12] The Qà∂ì’s Nà"ib of the Kufra District (markaz)9

A˙mad al-Kha∂rì

8 The court’s concession to the former husband of an opportunity to prove by
means of witnesses that the debt owing to him had not been paid by his ex-wife’s
present husband attests to a wide degree of tolerance on the Nà"ib’s part with
regard to customary khul', even though the wife, not the former husband, is, accord-
ing to the sharì 'a, the party to the legal proceedings and the debt is owed to her
rather than to her former husband. Customary khul' is a common practice in the
Sudan, especially among the cattle-rearing tribes. The refund of the dower by the
divorced woman to her first husband on her marriage to someone else is enforced
by the Native Courts (Anderson, Africa, 320).

9 In the margins of the document there is an Italian summary of the sentence
accompanied by the signature of the Military Governor of the Territory of Kufra,
endorsing the sentence and instructing that it be implemented. The Military Governor’s
endorsement was required for the purpose of normative control (public policy). See
Layish, Legal Documents, 15; Preface to this volume, xii.
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Document 28

Introduction

A woman claimed that two years previously her husband had trav-

elled to the Sudan without leaving or sending her maintenance. Since

his whereabouts were unknown to her, she regarded him technically

as an absent (ghà"ib) husband. She thus found herself constrained to

support her minor children herself with the result that their situa-

tion deteriorated considerably. Since her husband had held, prior to

his departure, a 50 per cent share in a sàniya (garden; irrigated plot)1

with a partner, she requested the court’s permission to sell her hus-

band’s share to the partner thus enabling her to secure her main-

tenance. Her witnesses upheld her claim, and the Qà∂ì granted her

request, endorsing the sale according to shar'ì procedure.

The sale of an absent husband’s property for the purposes of secur-

ing maintenance constitutes, according to Màlikì doctrine, a last

resort prior to dissolution of a marriage.

Text

[1] At the Sharì'a Court of Kufra, presided over by the Qà∂ì
Shaykh Mu˙ammad Íàli˙ al-Bakrì. May Allàh the Exalted grant

him success!

[2] On the 28th day of Rajab 1359, [corresponding to] September 2,

1940, a woman called 'Àysha bint Óàjj2 'Alì Garjìla al-Majbarì, wife

of M˙ammad [3] b. Yùnus Ajwèlì al-Majbarì claimed upon her

appearance in the Sharì'a Court that, two years previously, her hus-

band M˙ammad b. Yùnus Ajwèlì had travelled [4] from here to the

Sudan without leaving or sending her the means of subsistence.3 She

had minor children by him, [5] whom she provided with mainte-

nance (tunfiq); their names are Ghazàla, Sàlma, and Óasan. Under

1 See Glossary, s.v. sàniya.
2 See Glossary, s.v. ˙àjj. This is a significant indication of on-going Islamization

of the Bedouin.
3 In other words, her husband both absented himself (see Glossary, s.v. ghayb)

and left her no property by means of which she could support herself and her chil-
dren; moreover, he also failed to send her maintenance. Both absence of the hus-
band and non-provision of maintenance are independent grounds for judicial
dissolution under the Màlikì school. See docs. 29–30 below.
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the circumstances [of her husband’s absence], their welfare was being

prejudiced4 on account of lack of food (mu"na) and clothing (kiswa).

He [her husband] shared a 50 per cent partnership (shirka)5 in a

sàniya [6] with Khayrallàh b. 'Alì al-Ya˙yà.

I request from the noble Sharì'a Court (al-shar' ) [permission] to sell
it to him [i.e., the husband’s share to his partner].6

The Qà∂ì required her to produce evidence through witnesses (bay-

yina) who could testify to the validity (ßi˙˙a) of her claim (da'wà). [7]

For the purpose of testimony (shahàda), she brought 'Abd al-Ra˙màn
b. Yùnus Ómèd and Óamd b. M˙ammad Fannùsh, [both] identified

(ma'rùfayn)7 in the presence of the Qà∂ì, by person and descent (nasab).

Their respective testimonies corroborated [8] the woman’s claim.

On the basis of what has been said above after due certification

(thubùt) of the woman’s claim, the Qà∂ì endorsed (ajàza) the sale of

the half-share in the aforementioned sàniya. She [the woman] made

known [9] immediately upon her appearance [in court] her inten-

tion of testifying (bi-qaßd al-ishhàd ) in person voluntarily and of her

own free choice, while she was in a state of legal competence (˙àla
jà"iza) with respect to her mental maturity (rushd ), health (ßi˙˙a), and

free will (ikhtiyàr). She stated saying [10] that she had already sold

(qad bà'at)8 by means of a definite sale9 the half-share in the sàniya
called Mag†a' al-ˇìn [situated] east of the road to the Ghèth Quarter

and the Mbàrak Quarter [11] to the partner Khayrallàh b. 'Alì al-

Ya˙yà. The sàniya [thus] became incumbent and established right

(bàrida)10 for the sum of 300 francs which she collected after the

4 See Glossary, s.v. ∂arar.
5 See Glossary, s.v. shirka.
6 The Màlikì school permits the sale of an absent husband’s property if his

whereabouts are unknown, or if his place of residence is too remote to extract the
payment of maintenance from him. See Layish, Divorce, 82.

7 See Glossary, s.v. ta'rìf.
8 On the face of it, this implies that that she is here asking permission for a

sale ex post facto. However, it is highly likely that the sentence reflects the situation
during its registration two years later (see lines 14–15 and fn. 14 below), and that
in fact the sale took place only after its endorsement by the court.

9 A plausible reading could be bi-batt (instead of bi-dhàlika) al-bay'. Cf. Layish &
Davis, p. 104 no. 141, line 4; p. 106 no. 143, line 4. On sale, see Ibn 'Àßim, al-
'Àßimiyya, 102, line 678ff.; Coulson, Commercial Law, 19–20; Schacht, Introduction, 152.

10 See Lane, vol. 1, 183iii. Another possible translation of bàrida suggested by my
colleague Professor Simon Hopkins (March 31, 1994): “an easy acquisition,” i.e.,
without haggling for a good price. Cf. doc. 62 line 6 below.
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process of inspection [of the sàniya had been accomplished] [12] dur-

ing the session [of the transaction] (mu'àyana bi’l-majlis)11 and subse-

quently, the [transaction] became a valid (ßa˙ì˙), completed (nàjiz)
shar'ì sale, [the sàniya] becoming thereby the buyer’s property (milk)

such that he is entitled to dispose of it ( yataßarraf ) at will. The [sale]

entails an offer and acceptance (ìjàb wa-qabùl )12 [13] while each of

the parties enjoyed [at the time of the transaction] full possession of

their faculties (awßàf ) from the shar'ì standpoint. After her acknowl-

edgment (iqràr) of what has been stated above, and due certification

(thubùt) of her claim through the testimony (shahàda) of the afore-

mentioned witnesses, [14] the Qà∂ì endorsed (ajàza) the sale,13 and

signed it. This transpired in the precincts where [the Qà∂ì] is officially

located. On payment of the required fee, [the Qà∂ì] instructed that

it be registered [15] on the 16th day of Sha'bàn 1361, [corresponding

to] August 29, 1942.14

11 The buyer has the right to rescind the sale at the time of the inspection of
the object of sale. He has also the “option to rescind the sale for [latent] defect”
(khiyàr al-'ayb). See Ibn 'Àßim, al-'Àßimiyya, 132, lines 894ff.; cf. khiyàr al-ru"ya in
Coulson, Commercial Law, 65; Schacht, Introduction, 152.

12 See Glossary, s.v. ìjàb wa-qabùl.
13 Cf. Ibn al-'A††àr, 531ff. (the wife claimed that her husband had been absent

for many years. The Qà∂ì’s investigation (kashf ) could not disclose his whereabouts.
Hence he ruled that if the missing (mafqùd ) husband did not appear within four
years of his disappearance he would be presumed dead and his wife would be per-
mitted to remarry after having observed the waiting period. If the first husband
appeared before consummation, the second marriage would be dissolved in order
to restore the first marriage. In the meantime, the wife was permitted to collect
maintenance for herself and the children out of her husband’s property). Cf. Anderson,
Africa, 211.

14 The registration of the sale in the sijill took place two years after the woman’s
recourse to the court; see fn. 8 above.
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Document 29

Introduction

A woman claimed that some months previously her husband had

killed a Tibbàwì man1 in the region of Kufra, and fled to a remote

place in fear of blood revenge against him. She had consequently

been left without maintenance; moreover, her husband had left behind

no property out of which she could secure maintenance for herself.

After she took an oath on the Qur"àn corroborating the truth of

her statement, the Qà∂ì allowed her to divorce herself despite the

fact that dissolution of a marriage bond on the grounds of failure

to provide maintenance lay (according to the Màlikì school) solely

within a qà∂ì’s competence ( judicial divorce).

The woman divorced herself by the last of three repudiations, and

the Qà∂ì enjoined on her the shar'ì norm by specifying that she was

not legally permitted to her husband except after an intermediate

marriage to someone else.

Text

[1] At the Sharì'a Court of Kufra, presided over by the Qà∂ì
Shaykh Mu˙ammad Íàli˙ al-Bakrì. May Allàh the Exalted grant

him success!

[2] The woman called Fà†ma bint M˙ammad b. 'Wèsha al-Majbarì
appeared [in court] and claimed that appoximately four months pre-

viously her husband, [3] 'Abdallàh b. 'Ìsà of the Gawàbil tribe (qabìla),
had killed a Tibbàwì man from the inhabitants of [4] Rabyàna,2

and then took his [the dead man’s] camel and fled to his kinsfolk

in the Western District (al-Jiha al-Gharbiyya).3 [She further claimed

1 For details on the Tibbù tribe, see Layish, Blood Money; doc. 55 below.
2 In the region of Kufra. See Davis, Libyan Politics, 6 (map).
3 The reference is probably to Fazzàn. The man fled because under tribal cus-

tomary law he was exposed to an act of vengeance by the victim’s blood avengers
(awliyà" al-dam). In a similar case, a murder was committed in the tribal territory
of the Tibbù. After the perpetrator stayed a couple of years in exile, the dispute
was resolved by payment of blood money in accordance with the “prevailing Tibbàwì
tribal customary law.” See doc. 55 below and the sources mentioned there. See
Glossary, s.v. tha"r; qißàß; and nazàla; cf. al-Qusùs, 75–77; Kressel, Ascendancy, 62 n. 2
( jalà").
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that] this affair was genuine and had really occurred. [5] She like-

wise claimed that he had left her no [maintenance], and that he

owned no possessions that could be sold, [enabling her to secure her

maintenance].4

The Qà∂ì administered to her an oath to this effect [namely, that

she was telling the truth], and she swore [6] in the wording (naßß)
[of yamìn al-qa∂à"], as required [under the shar'ì procedure]:

[I swear] by Allàh, beside whom there is no God, and by the truth
(˙aqq) of the noble Qur"àn (maß˙af ), that my husband 'Abdallàh [7]
'Ìsà left me nothing, and that he owns nothing that can be sold [to
provide maintenance].5

The Qà∂ì permitted her to divorce herself (ta†lìq nafsihà) from him.

She divorced herself [8] from him by saying: “I [hereby] divorce

myself (†allaqtu nafsì) from my husband 'Abdallàh 'Ìsà,”6 and the

4 In other words, the wife is here asking the court to dissolve the marriage on
the grounds of non-provision of maintenance by an absent husband in a remote
place who, moreover, had not left her any property out of which she could pro-
vide for herself. See Layish, Divorce, 82–83; D’Emilia, 42–43, 49.

5 This oath is known as yamìn al-qa∂à" (oath of judgment) or yamìn al-istiΩhàr (oath
of disclosure). The wife must swear that her husband has not left or sent her any
maintenance, that she is not rebellious (and therefore deprived of the right to main-
tenance), and that to the best of her knowledge she has not yet been divorced.
Only then will the court grant dissolution ex parte. See Ibn 'Àßim, al-'Àßimiyya, 34,
lines 215ff.; Anderson, Africa, 379; Layish, Divorce, 138–39; D’Emilia, 43 n. 4; Glossary,
s.v. yamìn al-istiΩhàr, and yamìn al-qa∂à". Cf. Abù Salìm, Manshùràt al-mahdiyya, 205,
209 {the Qà∂ì al-Islàm in the Mahdist state issues a fatwà to the effect that wives
of absent husbands are entitled to dissolution of the marriage on grounds of injury
(∂arar) provided they establish in court, by means of witnesses (bayyina), that their
husbands had disappeared over seven months earlier, that they had neither left
behind property out of which maintenance could be secured, nor appointed prox-
ies (wakìl ) to provide maintenance on their behalf, and that the wives had not given
up their right for maintenance}.

6 The competence to dissolve a marriage bond on the grounds of failure to pro-
vide maintenance properly pertains to a qà∂ì, who—according to the Màlikì view—
steps into the husband’s shoes, and divorces the wife on his behalf (see Glossary,
s.v. ta†lìq al-˙àkim). It is not clear on what grounds the Qà∂ì transferred this com-
petence to the wife, although this procedure is commonly attested in Libyan sijills
(see doc. 30 below). It is conceivable that we here have a case of judicial divorce
combined with delegated repudiation (see Layish, Divorce, 140–41, 148, 199–200).
The combination with delegated repudiation gains support from Maghribì judicial
practice ('amal ) (see Toledano, 131–33). It is interesting to note, in this connexion,
that in the Aden protectorate, whenever the husband’s whereabouts were wholly
unknown, and he could not therefore be contacted, people used to rely on the
fatwàs of a well-known liberal (Shàfi'ì) 'àlim according to which the wife, in the
aforementioned circumstances, exercises delegated repudiation. The qà∂ìs, however,
opposed these fatwàs and would not recognize such a dissolution even if, in the
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divorce coincided with the third repudiation. [The woman] became

[9] divorced from him by a [major], irrevocable (mabtùta) divorce,

and henceforth, she was not legally permitted (ta˙ill ) to him unless

she married someone else;7 the marriage bond ('uqdat al-nikà˙) was

dissolved (infaßalat), and there remained between them no claim, [10]

demand, or right (˙aqq) relating to matrimonial [financial] rights

(˙uqùq zawjiyya).

[Issued] on the 21st day of Shawwàl 1361, [corresponding to]

November 1, 1942.

meantime, the wife had remarried. Anderson notes that in Africa, tafwì∂ al-†alàq is
resorted to in order to protect a wife against ill-usage, desertion, etc. (see Anderson,
Africa, 29, 377).

7 See Glossary, s.v. ta˙lìl. Regarding the imposition of the shar'ì norm vis-à-vis
the legal consequences of divorce, see Layish, Divorce, 153–54.
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Document 30

Introduction

A woman claimed that six years previously her husband travelled to

the Sudan without her consent and left her with their little children

while she was expecting another child. Several letters had been sent

to him requesting his return, but to no avail. The woman now felt

that, in view of her youth, she would not be able to resist the allure-

ments that might come her way during her husband’s absence, and

she therefore asked the court to dissolve her marriage. At the Qà∂ì’s
request, she took an oath confirming the truth of her statement and

had witnesses testify to this effect. The Qà∂ì adjourned the case for

an entire month in the hope that, in the meantime, her husband

would show up. When he did not, the woman again asked to have

her marriage dissolved after taking a second oath corroborating the

truth of her claim.

The Qà∂ì presented her with two alternatives: either to await her

husband’s return, or to divorce herself by one revocable divorce,

thus allowing her husband the possibility of reinstating her without

the need for a new marriage contract if he returned during her wait-

ing period and paid her maintenance. In the Màlikì school, the

authority to dissolve a marriage in these circumstances pertains solely

to the qà∂ì ( judicial divorce). Moreover, although the wife requested

the dissolution of the marriage on the explicit grounds of her hus-

band’s prolonged absence—and a divorce on these grounds entails

irrevocable divorce—the Qà∂ì based his permission for divorce on

the grounds of the husband’s failure to provide maintenance, which

entails revocable divorce. The woman opted for the second alter-

native and divorced herself. The Qà∂ì nevertheless ruled that she

was repudiated by irrevocable divorce and instructed her to start

observing her waiting period.

Text

[1] In the name of Allàh, the Merciful, the Compassionate.1

[2] In the name of King Mu˙ammad Idrìs al-Mahdì al-Sanùsì,

1 See doc. 1, fn. 2.
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Sovereign of the United Kingdom of Libya and Emir of Barqa

[Cyrenaica]. May Allàh preserve him! Amen.2

[3] A woman called Sa'ìda bint 'Alì Ambìwa of the Bù Zahwa

tribe (qabìla) [sublineage of Awlàd Amìra lineage belonging to the

Sdèdì section of the Zwayya tribe]3 appeared [in court] and claimed

that she had a husband called Íàli˙ b. al-Sanùsì [4] Bù Ambìwa

from the Bù Zahwa lineage ('à"ila), who six years previously had

travelled to the Sudan in a carriage (bi’l-karrozì ).4

. . . and I did not grant him my permission [5] to go away, but he
abandoned me while I was pregnant with my daughter—I also have
[other] children by him, all of them are now attending school. They
wrote him a number of letters (ajwiba)5 but he did not come. [6] I am
a young woman and the devil is wily (al-shay†àn shà†ir),6 so I am afraid
of falling into temptation ('anat). After six or seven years [of absence]
[7] I find [my situation] intolerable; this is the limit of my endurance.
I [therefore] ask the noble Sharì'a Court (al-shar' ) to grant me a divorce
(†alàq) from him,7 and I place the matter before you.8

[8] Sa'ìda bint 'Alì Ambìwa

[fingerprint]

[9] Her request was granted and she was obliged [by the court] to

take the “oath of judgment” ( yamìn al-qà∂ì )9 testifying to the validity

2 See doc. 1, fn. 3.
3 See De Agostini, Cirenáica, 407–8.
4 This seems to derive from Italian carrozzino (small carriage). Cf. Borg, Orality, 332.
5 See Glossary, s.v. jawàb.
6 Cf. Stewart, Texts 2, Glossary, s.v. sh†r.
7 Cf. Davis, Archive, Sharì'a Court of Kufra, p. 40 no. 104 of February 13, 1942

(the husband was absent for three years and the wife was accused of adultery though
the charge was not proved. The husband’s brother, probably acting as his proxy,
repudiated her and the husband’s father provided her maintenance until the arrival
of her father); D’Emilia, 25 ( yukhshà 'alayhà al-fasàd ); Anderson, Africa, 212. Cf.
Powers, Women, [2.2.1].

8 The husband’s absence is in itself a sufficient ground for judicial dissolution
even if he continues to provide maintenance. Reliance on this ground is subject to
three conditions: (1) the wife must affirm that the husband’s prolonged absence is
“a danger to her moral behaviour;” (2) that the period of absence is long enough
to harm the wife; and (3) that the husband’s whereabouts must be unknown; if they
are known, the qà∂ì must call upon him to return to the wife or to invite her to
join him. Dissolution on the ground of the husband’s absence is considered irrev-
ocable divorce (for details, see Layish, Divorce, 81, 91–92). The case under review
was presented in court as clearly falling within this category.

9 This probably refers to yamìn al-qa∂à". See doc. 29, line 5 and fn. 5 above;
Glossary, s.v. yamìn al-qa∂à".
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(ßi˙˙a) of her claim. [10] Sa'ìda bint 'Alì Ambìwa brought forward as

witnesses Mr. Bù Nkhèla Óàmid, Mr. A˙mad al-Sanùsì, Mr. Yùnus

Slèmàn Bù Óabal [11] and Mr. Óàmid M˙ammad, and their testi-

mony corroborated her claim equally [i.e., in every point]. [12] [The

witnesses went through the process of] identification (ma'rùfìn)10 by

his honour the Qà∂ì and were approved as witnesses of good rep-

utation and agreeable disposition ('udùl ri∂à), among the best in their

age group whose testimony can be accepted (maqbùlìn shahàdatuhum).

On the basis [13] of what has been stated above, his honour the

Qà∂ì—to meet her [request]—adjourned [the hearing] for the dura-

tion of one full month in the hope of the absent husband’s [return],

and for the purpose of transmitting (iblàgh) a communication to him

concerning the procedure of i'dhàr [before pronouncing judgment].11

[14] When the aforementioned period of adjournment elapsed, the

woman called Sa'ìda bint 'Alì Bù Ambìwa appeared [in court] and

asked the Qà∂ì to give due attention to her claim. [15] [The Qà∂ì
responded] by giving the matter due attention which [in turn] required

[the woman] to take an oath [affirming the truth] of what has been

stated above, and she took the oath in the wording (naßß) [of yamìn
al-qa∂à"], as required, and said:

[I swear] by Allàh, [16] beside whom there is no God, and by the
truth (˙aqq) of the noble Qur"àn (maß˙af ), I did not give my husband
'Alì Íàli˙ al-Sanùsì Bù Ambìwa permission [17] to travel, but he went
away and has been absent for a long time. I yearn for his return. We
wrote him several letters (ajwiba) but he did not return; [18] neither
has there been a letter ( jawàb) [from him], nor has he himself come
back. I am a wretched woman. [I am] young and lack the strength
to bear [his absence] after this [long] period [of waiting], and I am
afraid [19] of falling into temptation.12

10 See Glossary, s.v. ta'rìf. Another possible reading: “[The witnesses] were identified
personally by his honour the Qà∂ì due to their reputation as a witnesses of good
character and agreeable disposition. . . .”

11 The procedure of i'dhàr is intended to provide the defendant with the last
chance to defend himself before decision is handed down by the court. If he has
nothing to say in his defence he is convicted on the spot. He may, however, ask
for a delay in order to provide a valid proof in support of his allegation; if he fails
to provide such a proof before the expiry of the delay, he is convicted. See Ibn
'Àßim, al-'Àßimiyya, 12–15, lines 79–84 and notes by L. Bercher; Ibn al-'A††àr,
252–53. Cf. Fierro, Zandaqa, n. 15 and the reference there to Santillana; Powers,
Women [2.2.1.].

12 See doc. 29, fn. 5 above; Glossary, s.v. yamìn al-qa∂à".
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After the Qà∂ì administered the oath to her, he presented her with

the choice (khayyarhà) of either awaiting her husband’s [return] or of

divorcing [herself ];13 she opted for divorce. [The Qà∂ì] granted her

permission [20] [to repudiate herself by] one [revocable] divorce,

thus allowing her husband the option of taking her back (raj'a) if he

returned prosperous (mùsir) [enough to provide her maintenance]

during her waiting period.14 The woman said: “I divorce myself from

my husband Íàli˙ [21] al-Sanùsì.” And by means of [this utterance]

she acquired from him control over her person (malakat bihà amr naf-

sihà minhu)15 and the marriage bond between them was dissolved.

In order to [impart a binding character] to what had transpired

[between them] (li-˙ußùl )16 as has been indicated above, and duly

certify (thubùt) [22] her claim, his honour the Qà∂ì, before whom

the claim had been laid, ruled her divorce from him [the husband].

This transpired in the precincts where [the Qà∂ì] is officially located.

[The Qà∂ì] instructed her [23] to start observing her waiting period

(i'tidàd ) on the day following the registration of the [divorce]17 on

October 27, 1962.

13 The Qà∂ì’s decision to grant the wife the option of divorcing herself is dis-
tinctly odd unless this is a case of delegated repudiation. Cf. doc. 29, fn. 6 above.
It is interesting to note in this connexion that 'Illaysh maintains that if a foreign
woman coming from a distant place claims that she is afraid of falling into temp-
tation ('anat) because her husband has died or divorced her, or because she has
never been married before, even though she cannot provide evidence for her con-
tention, the sultàn will marry her off after consulting virtuous people who have
accompanied her to the city. See 'Illaysh, vol. 1, 404.

14 See Glossary, s.v. †alàq raj 'ì. Although the wife requested dissolution of the
marriage on the explicit grounds of fear for her moral behaviour due to her hus-
band’s prolonged absence—and a divorce on these grounds entails irrevocable divorce
(see fn. 8 above; Glossary, s.v. †alàq bà"in)—it seems that the Qà∂ì inexplicably
based his permission for divorce on the grounds of the husband’s failure to pro-
vide maintenance, which entails revocable divorce (see Layish, Divorce, 82–83). It
may well be, however, that the Qà∂ì was motivated by a humane consideration,
namely the desire to facilitate—in case the husband returned before the expiry of
the waiting period—the reinstatement of the wife without resorting to a new mar-
riage contract and dower.

15 Cf. docs. 18–22 above. Since this expression implies irrevocable divorce, its
use in this context may be due to a wrong formulation (see Layish, Divorce, 149–50).
On the other hand, it is also possible that the legal consequences of the divorce
are based on the grounds of fear for the wife’s immoral behaviour. See fn. 8 above.

16 li-˙u∂ùr should be replaced by li-˙ußùl. Cf. doc. 19 line 8 above.
17 On the imposition of the shar'ì norm in respect to the legal consequences of

divorce, see Layish, Divorce, 158–60, and 196–97.
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All the above statements have been duly certified

[24] The Court Clerk

Óamìda al-Tuwàtì

[25–26] Signature of Bù Nkhèla [fingerprint]

Signature of [27] Slèmàn Yùnus Bù Óabal

[28] Signature of Óàmid [29] M˙ammad [fingerprint]

Signature of [30] A˙mad al-Sanùsì [fingerprint]
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Document 31

Introduction

The wife’s father, acting as her proxy, claimed that his son-in-law

had brutalized his daughter, hitting her repeatedly with a cudgel,

with the result that she had to be hospitalized, and he had been sent

to prison. Since leaving hospital, the daughter had stayed at her

father’s home, and her husband had not paid her maintenance. The

father requested the court to dissolve the marriage bond on the

grounds of injury, which entails irrevocable repudiation, rather than

on grounds of non-provision of maintenance, which entails revoca-

ble repudiation. The husband admitted having beaten his wife vio-

lently, and the court instructed him to divorce her; this he refused

to do until his father-in-law paid back the dower he had received

from him.

The court acted on the basis of Màlikì literature to the effect that

beating a wife to the point of causing her grievous bodily harm con-

stituted legal grounds for judicial dissolution at the wife’s initiative.

In the event that the husband withholds his consent to divorce the

wife, the court itself dissolves the marriage on his behalf.

Thus, the Qà∂ì dissolved the marriage by one irrevocable repu-

diation, and obligated the husband to pay his divorced wife the

deferred dower still owing to her, as well as the arrears maintenance

due to her for the entire period during which she had lived away

from his home.

Text

[1] In the name of Allàh the Compassionate, the Merciful. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May

Allàh the Exalted preserve him!2

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[3] sentence (ÓUKM ) relating to divorce (ˇALÀQ ) of khadìja bint
ibràhìm abì sèf by her husband muftà˙ dàwùd

Entered in register no. [. . .], p. [. . .]

[4] In the Sharì'a court of Ajdàbiya presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him! Amen.

[5] Ibràhìm b. Abì Sèf b. Óamdì al-Shèkhì al-Maghribì al-Íub˙ì
appeared [in court] acting as shar' ì proxy (wakìl ) of his daughter

Khadìja—by virtue of power of attorney (wakàla)3 no. 77 [6] regis-

tered in this court under the date, July 8, 1954, in volume 4—and

was identified (ma'rùf )4 by person and name. In the claim against

his son-in-law Muftà˙ b. Dàwùd [7] Ibn Sa'ìd al-Shèkhì, husband

of his aforementioned daughter Khadìja, he stated:

Muftà˙ present here at this court session (majlis) married (tazawwaja)
my daughter [8] Khadìja five years ago by means of a shar'ì marriage
contract ('aqd ) [concluded] outside this court in return for a specified
dower (ßadàq mu'ayyan),5 a part of which he has already given her, and
lived with her in matrimony ('àsharahà) from [9] that time. But [then]
he embittered [their] matrimonial life (mu'àshara) by hitting her vio-
lently (∂arban mubarri˙an) with a cudgel on her arm and shoulders. [After
that] she stayed at my home for seven months. [10] Subsequently I
took her back to him, and once again he hit her over the head with
a cudgel. [Then], a year and a half ago he brought her to my house.
When her ailment began to deteriorate as a result of the wounds
inflicted [11] by the blow, I moved her to hospital, and on seeing [the
marks of ] the blow [on her body], the doctor informed the police,
who took legal steps [12] against the aforementioned husband Muftà˙.
After [my daughter] had lain in hospital for fifteen days, I took her
back into my house, and she is still there to this day. [13] From the
day [on which she left her husband’s home] she has been neglected
(muhmala) [by him] and without maintenance (nafaqa).6 I request this
noble Sharì'a Court (al-shar' ) to see to my daughter’s well-being and
enable her to attain [14] her shar'ì rights (˙uqùq).

His statement was entered [in the court records]. Afterwards, the

defendant, the aforementioned Muftà˙, was interrogated, and after

acknowledging the existence of the marriage and marital relations,

3 See Glossary, s.v. wakàla.
4 See Glossary, s.v. ta'rìf.
5 See Glossary, s.v. ßadàq musammà.
6 See Glossary, s.v. nafaqat ihmàl.
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[15] he admitted that he had hit her on the first occasion with a

cudgel, and that she had then lived at her father’s house for five or

six months until he brought her back [to the conjugal dwelling]. He

then also admitted having hit her [once again] [16] with a cudgel

which caused a wound in the middle of her head7 about one and

a half years previously, and had then himself brought her to her

father’s house. She was then taken to hospital and the police requested

his appearance [at the police station in order to interrogate him]

[17] about her. [The police] took down his confession (iqràr) and he

spent 40 days in prison. And from that day on until the present

day—during which time she has been at her father’s house—he has

not provided her with maintenance (lam yunfiq) in any form. [18] His

confession was taken down, and [the Qà∂ì] had the undersigned wit-

nesses testify (ashhada) to this effect on the 11th of Dhù ’l-Qa'da,

1373, corresponding to July 11, 1954.

signature

[19] After the confirmations (iqràr) of the two sides were regis-

tered, the wife’s father [acting as] her shar'ì proxy demanded the

wife’s divorce [by legal proceedings] (ta†lìq) from her aforementioned

husband Muftà˙ due to the injury (∂arar) the latter caused her8 [20]

twice by dealing her severe blows (∂arban mubarri˙an). Then the hus-

band was ordered to divorce (ta†lìq) his wife, the aforementioned

Khadìja. [The latter] refused to do this before the wife’s father

returned to him what he had paid him [21] out of the dower (ßadàq),9

and [only] then [i.e., on receipt of the dower] would he divorce his

daughter.10

7 Cf. Mohsen, 113, 123; Stewart, Texts 1, 12, 15, 16.
8 In the Màlikì school, injury (∂arar) constitutes independent grounds for judi-

cial dissolution (see Layish, Divorce, 83–86, 92–94). For obvious reasons, the wife’s
father preferred dissolution on grounds of injury rather than judicial divorce on
grounds of non-provision of maintenance, which entails revocable repudiation (ibid.,
82). See fn. 17 below. Cf. Shaham, Family, 124ff., 129ff.; Naveh.

9 The payment of the dower to the wife’s father here reflects a customary per-
ception of matrimony, according to which the woman is not a party to the mar-
riage contract. See, Linant de Bellefonds, Traité, vol. 2, 200–1; cf. doc. 1, lines
15–16 above.

10 In other words, the husband meant khul' divorce. According to the Maghribì
judicial practice ('amal ), if a woman initiates khul' and subsequently proves that she
had been ill-treated by her husband, she does not have to pay any compensation
(see Toledano, 45).
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On the basis of what the parties affirmed above while they were

in a state of legal competence (˙àla jà"iza) in shar'ì terms, and [on

the basis of ] the claim for divorce (†alàq) advanced by the wife’s

proxy [22] and, [likewise, on the basis] of the husband’s refusal [to

divorce her of his own accord] despite his avowal to having struck

her severe blows (∂arban mubarri˙an), and also on the basis of what

is written in the first part of Óàshiyat [23] al-Íàwì 'alà al-Shar˙ al-
ßaghìr (p. 407)11 verbatim [starting with]:

It is not permissible to strike severe blows (là yajùz al-∂arb al-mubarri˙),

to [the place in the same text] that says:

and if it transpires,12 he is [24] to be accounted a delinquent ( jànin),
and she [the wife] is then entitled to a divorce (ta†lìq) and to retalia-
tion (qißàß).13

On p. 408 [of al-Íàwì, vol. 1] there is the following statement:

She [the wife] is entitled to a divorce (ta†lìq) on the grounds of assault
(ta'addin) [by the husband], provided that this be proven, even if [the
assault] does not recur (lam yatakarrar).14

[25] Ibn 'Àßim says:

Whenever the wife is able to establish by proof that injury (∂arar) has
been caused her and [even if ] there is no stipulation regarding it [the
injury] in her favour [i.e., in the marriage contract or in the course
of the marriage], then, according to one opinion (qìla), she is entitled
to divorce as if under obligation [i.e., as if such a stipulation existed],
and according to another opinion, [she is entitled to a divorce only]

11 See al-Íàwì, vol. 1, 407.
12 What is meant here is that the husband had dealt the wife violent blows, that

is, to the point of causing bone fracture or injuring limbs beyond repair (see ibid.).
13 On account of the physical harm that had been caused her. Physical harm

falls under the shar'ì category of private law. See Peters, Criminal Law, § 0.1.3. Under
tribal customary law, the woman’s guardian, but not her husband, can beat her
and even kill her, at least when she is not married, with impunity (see Stewart,
'Urf, 890).

14 Assault here means hitting the wife without shar'ì justification, or cursing her.
Assault is proved in court by means of witnesses (bayyina) or confession (iqràr). Ibn
'Àßim (in his al-'Àßimiyya) and Khalìl (in his Mukhtaßar) share this view, but there
are other views. In a similar case, the Court of Appeal ruled that the wife had the
option (khiyàr) either to dissolve the marriage or maintain the marriage contract
intact; the wife opted for divorce. For details, see D’Emilia, 40–42 and notes 9 
and 13.
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after [her husband] has been summoned to court (ba'da raf 'ihi li’l-˙ukm),
and been reproved by the qà∂ì at his discretion, who [will proceed] to
dissolve the marriage [26] if he [the husband] relapses [into his crime].15

And on the basis of what is said on p. 305, in the section dealing

with tawallà16

The divorce (†alàq) is entrusted to the judge, and he is in charge of
effecting it ( yatawallà ìqà'ahu) if the wife demands it [27] and the hus-
band declines.17

On the basis of all this, the aforementioned judge took upon him-

self the implementation of the judicial divorce (ta†lìq) of Khadìja bint

Ibràhìm [28] Abì Sèf from her husband Muftà˙ b. Dàwùd, and he

[the judge] divorced her by one irrevocable (bà"in) repudiation [entail-

ing] a short period of separation (baynùna ßughrà); she is legally per-

mitted (ta˙ill ) to him [only by means of ] a new dower (mahr) and a

new marriage contract ('aqd ).18 [29] He likewise ruled that the afore-

mentioned Muftà˙ is required to pay the deferred dower (mu"akhkhar
ßadàq)19 and the [arrears] maintenance (nafaqa) due to her for the

period of 18 months during which he had neglected her.20 It was

[also] decreed that he is required to pay [30] one pound a month.

[The professional witnesses testified to the legal proceedings by

stating:]

[The Qà∂ì] made us testify (ashhadanà) to this effect and instructed
that [the sentence] be registered.

It was registered. He [the Qà∂ì] appended his signature to it and

sanctioned it (irta∂àhu). This transpired in the precincts where the

[Qà∂ì] is officially located on [31] the 12th day of Dhù ’l-Qa'da

1373, corresponding to July 12, 1954.

15 This quotation was not photographed in its entirety in the original copy; it
has here been reconstructed on the basis of Ibn 'Àßim, al-'Àßimiyya, 68–69, lines
448–50; and Ibn 'Àßim, Tu˙fa, 228–29, lines 444–46. The Qà∂ì seems to have
adopted the second view.

16 The text reads j l tawallà, which I interpret as juz" li-“tawallà.”
17 This is tantamount to the Màlikì judicial divorce where the qà∂ì exercises the

husband’s power to repudiate the wife on the latter’s behalf by †alàq rather than
by judicial dissolution. See Peters, Marriage, § 0.1.5.3; Layish, Divorce, 80–81; Glossary,
s.v. ta†lìq al-˙àkim. I have not been able to identify the quotation in the legal liter-
ature on the basis of the reference in the document.

18 See Layish, Divorce, 146; Glossary, s.v. †alàq bà"in and baynùna ßughrà.
19 See Glossary, s.v. ßadàq mu"ajjal.
20 See Glossary, s.v. nafaqat ihmàl.
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The signature is in the protocol (∂ab†)
[32] Witnesses to the proceedings (shuhùd al-˙àl )21

[33] 'Imràn 'Isà
M˙ammad 'Abd al-Salàm
M˙ammad al-ˇàlib al-Hammàlì

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[34] Óusayn Mu˙ammad al-A˙làfì

21 In this case, professional witnesses or notaries are intended. Cf. docs. 6, 13,
24 above and docs., 48, 58 below; Glossary, s.v. 'adl.
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Document 32

Introduction

A father gave his twelve-year-old daughter in marriage, but regis-

tered her as a seventeen-year-old at the time of her actual marriage.

In the event, the daughter proved not to be physically mature enough

to consummate the marriage, and a dispute arose out of this situa-

tion between the husband’s father, who felt himself cheated, and the

girl’s father. The latter requested a period of grace allowing the girl

the time necessary for her to attain sexual maturity, but his plea

was turned down and the fathers resorted to the law-court.

When it was revealed to the Qà∂ì that the girl was in fact 12

years old, he decided that there was no alternative but to impose

dissolution of the marriage, despite the fact that the wife’s age at the

time of her marriage is not a legal ground, from the sharì 'a stand-

point, for a dissolution. Thus, on the Qà∂ì’s instructions, the hus-

band’s father, acting as his son’s proxy, divorced the bride by means

of one irrevocable repudiation and the divorce was effectuated by

the parties’ mutual consent.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the name of the King, sayyid Mu˙ammad Idrìs al-Mahdì
al-Sanùsì I, Sovereign of the United Kingdom of Libya, and Emir

of Barqa [Cyrenaica]. [3] May Allàh preserve him! Amen.2

[3] record (MAÓÎAR) of divorce (ˇALÀQ )

[4] In the precincts of the Sharì'a Court of Kufra, presided over

by the official responsible (mas"ùl )3 Óamìda al-Tuwàtì, and the clerk

(kàtib) of the court Manßùr al-Fa∂ìlì.

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 See Glossary, s.v. mas"ùl.
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Each of the parties [in this dispute] [5] Óàjj 'Alì Ra˙ìl, father of

the wife Ràb˙a, daughter of the aforementioned 'Alì, and 'Abd al-

Óamìd Óàmid, father of the husband Íàli˙ [6] 'Abd al-Óamìd,4

appeared [in court]. They resorted to the court because of dissension

(shiqàq) between Íàli˙, the son of 'Abd al-Óamìd Óàmid, and the

daughter of Óàjj 'Alì Ra˙ìl, [7] arising from the lack of harmonious

marital relations between them [as ordained] for a married couple

by the sharì 'a and custom ('àda).5 The cause of dissension is [8] that

the husband married (tazawwaja) a 12-year-old girl who was regis-

tered in court as being 17, [9] and who was unable to consummate

the marriage (mà qadarat 'alà al-zawàj ).6 The parties came to the court

to litigate (mutakhàßimayn) this matter. [The girl’s father] said:

My daughter could not [10] consummate the marriage; I said to them
[i.e., the husband and his father]: “If you allow her a period of grace
[she will attain physical maturity, and become capable of consum-
mating the marriage];” but they did not agree to allow her a period
of grace, and were bent [on settling the dispute] in court.

After the court was apprised [11] that the daughter was indeed twelve

years old, it imposed [on all concerned] mandatory separation of

the spouses ( fàraqathà [. . .] jabran).7 [The husband’s father] uttered

4 Among the Awlàd 'Alì in the Western Desert, if both parties are under age,
the marriage is concluded by proxies on their behalf. See Mohsen, 84.

5 This indicates that the Qà∂ì distinguishes between the two legal norms; the
distinction here serves to underscore the inevitability of the divorce.

6 It would appear that the dispute here does not concern the bride’s age, which
is quite irrelevant to the uncodified Islamic law (there being no minimum age for
marriage), but rather her inability to consummate the marriage. (In statutory law,
a minimal age for marriage was enacted only in 1972; see Schacht, Nikà˙, 28;
Layish, Legal Documents, 19 and fn. 32). The groom’s father naturally felt himself
cheated since her registration as a seventeen-year-old was clearly intended to con-
vey the false impression that she was physically mature. Among the Awlàd 'Alì,
cheating or deception (ghishsh) by one party to the marriage contract provides a
ground for dissolving the contract by the aggrieved party (Mohsen, 88). There is
no information on the husband’s age but since he is represented by his father, the
assumption is that he is quite young. Among the Bedouin of the Negev, if a minor
girl has been given in 'a†à" marriage, her father’s guarantor (kafìl ) should see to it
that she is delivered to her husband when she becomes of age, i.e., mature to con-
summate the marriage. See al-'Àrif, 93, section 16.

7 The Qà∂ì imposed the dissolution of the marriage on the parties in order to
put an end to the dissension, but did not dissolve the marriage himself, since the
wife’s young age does not in itself constitute legal grounds for judicial divorce. See
Layish, Divorce, 147–48. The Court of Appeal ruled in one case that it was for-
bidden to give in marriage an orphaned girl under age (bulùgh) unless immorality
( fasàd ) was feared. D’Emilia, 30–31.
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[12] one [irrevocable] repudiation (†alqa) in her regard, by which

means she acquired control over her person [and released herself ]

from him (malakat bihà amr nafsihà minhu),8 and no claim, demand, or

right (˙aqq) [13] relating to matrimonial [financial] liabilities9 remained

between them. The spouses became separated from each other (iftaraqà)
on February 9, 1965, [corresponding to] the 7th day of Shawwàl
1384 H. [14] The husband’s father, by virtue of his official power

of attorney (wakàla) on behalf of his son Íàli˙ 'Abd al-Óamìd, divorced

her (†allaqahà) with the consent of both parties.

[15] Signature of the husband’s father Signature of the wife’s

father

[16] 'Abd al-Óamìd Óàmid 'Alì b. Ra˙ìl

[17] Court Clerk (kàtib)
Manßùr al-Fa∂ìlì

8 This phrase indicates irrevocable repudiation. See docs. 19–22 above.
9 In case of divorce prior to consummation of the marriage, the wife is entitled

to half the dower and is exempted from observing a waiting period. See Layish,
Divorce, 111, 118–19; Glossary, s.v. ßadàq, 'idda. In the special circumstances of the
case, it seems that the wife’s father renounced her right to the second half of the
dower. It is conceivable that he returned the prompt dower to the husband.
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Document 33

Introduction

Following a marital dispute, the husband divorced his pregnant wife

by means of one revocable repudiation while undertaking to pay the

specified dower agreed to between them, and to provide mainte-

nance for the duration of the waiting period. The Qà∂ì declared

the woman divorced by one revocable divorce and ruled that she

remained his wife for the length of the waiting period. In the event

that a child was born of the union, the husband would be obliged

to pay for its upkeep.

Text

[1] In the name of Allàh the Merciful, the Compassionate.1

[2] At the Sharì'a Court of the town of Ajdàbiya, presided over

by his Honour the Qà∂ì, Shaykh Ràfi' [3] 'Abd al-Ra˙màn al-Qà∂ì.
May Allàh the Exalted grant him success!

The spouses 'Alì b. Jibrìl [4] b. Muß†afà al-Sùdànì and 'Àysha

bint 'Abd al-Karìm al-Sùdànì appeared [in court] on account [5]

of the absence of normal marital intimacy (mu'àshara) [between them].

Following an argument [that arose between them], the husband made

the following statement:

[6] I wedded (tazawwajtu) 'Àysha present here by a shar'ì marriage con-
tract ('aqd ) registered at the Sharì'a Court of Ajdàbiya, [7] dated May
10, 1947 (vol. 3, no. 150) in consideration of a dower (ßadàq) to the
amount of [8] two rotls (ra†l ) of silver,2 and until the present time the
[dower] continues to be my financial liability (dhimma);3 I hereby under-
take [9] to pay her [a sum] equivalent to the aforementioned two rotls
of silver in monthly instalments of one Egyptian pound, and also [to
pay her] maintenance [10] for the duration of the waiting period: 50
Egyptian piasters (qirsh ßàgh) a month. And under these conditions, my
wife [11] the aforementioned 'Àysha is divorced by one revocable repu-
diation (†alqa raj'iyya).

The wife then endorsed [12] the facts relating to their marriage, the

dower, and also the husband’s statement concerning [her] mainte-

1 See doc. no. 1, fn. 2. 
2 See Glossary, s.v. ßadàq musammà.
3 In other words, the dower had not yet been paid.
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nance [for the duration of the waiting period] and acknowledged

[13] that she had become pregnant (˙àmil ) by him some two months

previously; accordingly, the husband undertook [14] to implement

all the aforementioned commitments.

[The professional witnesses testified to the legal proceedings by

stating:]

By virtue of what transpired between the aforementioned spouses [15]
acting freely (†aw' ) and with their full consent (ri∂à") at the court ses-
sion (majlis), His Honour the Qà∂ì made us testify (ashhadanà) [to the
effect] [16] that he had passed sentence (˙akama) against the husband
by issuing the aforementioned revocable (raj'ì) divorce in the manner
indicated above, [17] and that [his wife] remained under his matri-
monial authority ( yamlik bihà 'ißmatahu)4 for the duration of the wait-
ing period ('idda);5 and that in the event of the birth of a living child
[18] his payments for her maintenance would be continued to pro-
vide suckling wages (ri∂à' ).

[The Qà∂ì] pronounced this sentence on the 24th day of Rama∂àn
1366, [19] [corresponding to] August 11, 1947.

[20] Witnesses to the proceedings (shuhùd al-˙àl )
[21] Faraj b. M˙ammad al-Zwayyì
Yùsuf A˙mad6

[22] The matter being as indicated above

[23] The Qà∂ì of Ajdàbiya

[24] Ràfi' 'Abd al-Ra˙màn [25] al-Qà∂ì

4 The text here should read: yamlik bihi 'ißmatahà—“[The husband] acquired [by
means of the revocable divorce] matrimonial authority over her.” Cf. doc. 2, line
4 above.

5 This implies that during the waiting period the husband is entitled to reinstate
the woman as his wife either by an explicit expression to this effect or by an appro-
priate course of action without being required to go through the proceedings of a
new marriage contract and payment of dower. The length of the waiting period is
equivalent to the duration of a woman’s pregnancy, i.e., until she either gives birth
or aborts (see Layish, Divorce, 149–50). On the basis of evidence gained from the
sijill, one might conclude that revocable divorce is quite rare in Cyrenaica. There
is, however, good reason to believe that this kind of divorce is more widely resorted
to than is reflected in the sijill. It is quite possible that when the spouses are not
interested in divorcing and all the complications involved, they can just ignore the
divorce, or the husband reinstates the wife within the waiting period without report-
ing the event to the court. Indeed, the qà∂ìs find it difficult to keep track of divorces
(Layish, Divorce, 101–3, 148–51; cf. idem, The Druze, 183–87).

6 He seems to be in charge of collecting the divorce fee. See Layish, Legal
Documents, fn. 2.
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Document 34

Introduction

A woman was given in marriage for a specified dower, received a

part of it, and the marriage was consummated on the same day. In

the present document the woman claims that a few days after the

marriage the husband divorced her, and her guardian renounced the

rest of the dower due to her without prior consent on her part. She

here asks the court to recover for her the amount still due to her

from the relative, the defendant, responsible for renouncing it, or—

alternatively—to demand her husband to pay her the remaining por-

tion of the dower. The guardian maintains that the renunciation had

been made with her consent, and the court requires the parties to

prove their respective claims by resorting to witnesses.

In the subsequent court session, the husband was also present, and

it was unanimously decided to reinstate the wife to her husband by

means of what seems to be a new marriage contract and a specified

dower—both prompt and deferred—equivalent to the amounts stip-

ulated in the first contract. The marriage contract was concluded in

the presence of the guardian, and the Fàti˙a was recited to impart

to the proceedings a religious aura.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the reign of our Lord sayyid Mu˙ammad Idrìs I, Sovereign of

the United Kingdom of Libya. May Allàh the Exalted preserve him!2

[3] reinstatement (TARJÌ' ) of sàlma bint m˙ammad al-'arbawì
to her husband khalìfa 'imràn

Entered in register no. 6/124, p. 75

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[4] At the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
Shaykh Mu˙ammad al-Sanùsì al-Ghazzàlì al-Kha††àbì. May Allàh
prosper him! Amen.

[5] Each of Sàlma bint M˙ammad al-'Arbawì and M˙ammad b.

Sa'd al-Majbarì, both living in Ajdàbiya and identified (ma'rùfàn)3 by

person and by name, appeared in court. The aforementioned Sàlma,

acting on her own behalf (˙aqq) [6] made the following statement:

I wedded (tazawwajtu) Khalìfa b. 'Imràn by means of a shar'ì marriage
contract ('aqd ) registered at this court 20 days ago, and he consum-
mated the marriage (dakhala bì) on the same day that the marriage was
concluded, against partial payment of a specified dower (ßadàq ma'lùm).4

[7] Subsequently, after about four days, he divorced me (†allaqanì) in
the presence of my relative5 M˙ammad Sa'd here [present in the
court], and this aforementioned relative renounced (tanàzala) payment
of the remaining portion of my dower without [8] obtaining my own
renunciation. I ask the honourable Sharì'a Court (al-shar' ) to see to it
that I secure my [financial] rights (˙uqùq) pertaining to two silver
bracelets, either from this relative of mine [9] or from the man who
divorced me, the aforementioned Khalìfa b. 'Imràn.6

Her relative, the aforementioned M˙ammad, endorsed everything she

said concerning her marriage (zawjiyya) to the aforementioned Khalìfa
b. [10] 'Imràn, their marital intimacy (mu'àshara), her dower, and his

renunciation of it, and he further claimed that he only renounced

the dower after obtaining her consent thereto. Afterwards, the two

of them [11] left [the court] in order to bring witnesses (bayyina).

They both appeared in court on the following day, together with

the husband, the aforementioned Khalìfa b. 'Imràn. They agreed

unanimously [12] on reinstating (tarjì' )7 the wife to marital intimacy

3 See Glossary, s.v. ta'rìf.
4 See Glossary, s.v. ßadàq musammà.
5 This relative—no doubt an agnate—is her guardian (walì ). See line 15 below.
6 We here see two opposing perceptions of the law in open collision: customary

law, here represented by agnation, and the sharì 'a represented by the wife as a full
party to the marriage contract, and owner of the dower. The wife’s claim against
her relative and alternatively against her husband is intended to sustain her rights
under the sharì 'a. On remission of part of the prompt dower by the wife’s father
in the Maghribì judicial practice ('amal ), see Toledano, 139–40.

7 On the face of it, the technical terms tarjì' and rujù' (see line 15 below) suggest
that we are here dealing with a revocable repudiation. However, there are some
indications in the text to the effect that the woman’s reinstatement here implies
rehabilitation of the marriage through a new contract and a new dower the amount
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(mu'àshara) with her husband on the basis of the [specified] dower

set down in this [court] [13] on October 28, 1952, bearing the num-

ber 6/44: [including] both the prompt (muqaddam) and deferred

(mu"akhkhar) [portions], that is, exactly as laid down [in the original

marriage contract].8

By virtue of the agreement reached [14] between the parties, while

they both were in a state of legal competence (˙àla jà"iza) in shar'ì
terms, as duly certified (thubùt) by the aforementioned Qà∂ì, the latter

ruled [15] that the aforementioned Sàlma be returned (rujù' ) to the

matrimonial authority ('ißma) of her husband, the aforementioned Khalìfa
'Imràn in the presence of her guardian (walì),9 the aforementioned

M˙ammad Sa'd, [16] and the aforementioned witnesses. The Fàti˙a
of The Book [the Qur"àn] was [then] recited in order to confer a

blessing (li’l-tabarruk) [on the marriage proceedings].10 [Issued] by way

of shar'ì sentence (˙ukm). [The Qà∂ì] appended his signature to it,

[17] and had the undersigned [witnesses] testify (ashhada) to it. Held

on the 2nd day of Rabì' al-Awwal, corresponding [18] to November

19, 1952.

The fingerprints of the wife, her guardian, and her husband.

[19–20] Witnesses to the proceedings (shuhùd al-˙àl )11

Mr. 'Abdallàh Mùsà
The Shar'ì Nà"ib
Mu˙ammad al-ˇàlib al-Hammàlì12

of which is equivalent to that stipulated in the previous marriage contract concluded
twenty days earlier. The khul' divorce (which implies irrevocable repudiation), the
presence of witnesses, and the recitation of the Fàti˙a (see below) probably provide
additional support to the latter possibility.

8 The same phenomenon has been observed in Maghribì judicial practice (see
Toledano, 136–37).

9 It is not clear whether the guardian’s function here is restricted to mere pres-
ence (bi-˙u∂ùr) or whether the divorcee is given away in marriage by him.

10 The recitation of the Fàti˙a is intended to give a religious tone to the pro-
ceedings. See doc. 2, fn. 10 above. The divorcee is not required to observe a wait-
ing period after an irrevocable repudiation because she is remarrying her former
husband. See Glossary, s.v. 'idda; Layish, Divorce, 160.

11 Professional witnesses or notaries are intended here. See Glossary, s.v. 'adl.
12 He is here acting concurrently or intermittently in two capacities: as a Shar'ì

Nà"ib and as a notary or professional witness. See Name Index of Qà∂ìs, Nà"ibs
and Other Judicial Clerks. Cf. doc. 17, fn. 8.
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The Court Usher (mubàshir)
M˙ammad 'Abd al-Salàm

The matter being as indicated above

The Qà∂ì of Ajdàbiya

Mu˙ammad al-Sanùsì al-Ghazzàlì [al-Kha††àbì]
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Document 35

Introduction

A woman claimed that her husband had divorced her by means of

a triple and not a double repudiation, as had been specified in the

court sentence pronounced on the basis of her husband’s acknowl-

edgment. At the time when the divorce was registered, i.e., a month

previously, the Nà"ib’s attention had been directed to this point, but

the wife’s claim had not been registered. Two witnesses now came

forward and supported her version.

The Qà∂ì cancelled the previous sentence, and ruled that she was

divorced by a triple repudiation, and that she was not legally per-

mitted to her former husband until she contracted an intermediate

marriage to someone else. The Qà∂ì also obligated the husband to

pay the children’s maintenance retroactively from the moment that

the divorce came into force, and he instructed the wife to start

observing the waiting period.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May

Allàh the Exalted preserve him!2

[3] At the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì,
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him! Amen.

[4] Khèriyya bint 'Umar b. Ibràhìm al-Turkì, identified (ma'rùfa)3

by person and name, stated that her husband 'Izz al-Dìn b. M˙ammad

al-Gbàylì4 divorced her (†allaqahà) [5] by means of a triple repudia-

tion (thalàthan), and not by means of a double repudiation, as he had

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 See Glossary, s.v. ta'rìf.
4 That is, belonging to the Gbàyil tribe. See De Agostini, Cirenáica, 405–6.
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[previously] alleged. She had drawn the Shar'ì Nà"ib’s attention

thereto when he registered the divorce (†alàq) on July 2, 1954 [6]

(vol. 4, sentence no. 600), but he had not registered her statement.5

[She further said:]

And since the aforementioned 'Izz al-Dìn divorced me in the pres-
ence of M˙ammad b. Mìlàd [7] b. 'Umar Marghinì and Îaww b.
M˙ammad b. 'Abd al-Salàm al-Shèkhì, I brought both of them for-
ward in order to have them testify (shahàda) [to this effect].

Then the two aforementioned witnesses (shàhid ) were brought [8]

and each of them was questioned separately. Both agreed that 'Izz
al-Dìn divorced her by means of a triple [repudiation] in their pres-

ence one night while he [9] was sitting on a metal can [or drum]6

in front of his father’s house.7 Their testimony was registered.

[The undersigned professional witnesses testified as follows:]

On the basis of the claimant’s above statement, [10] and in view of
the fact that the testimony of both witnesses accorded well with her
contention (da'wà), as duly certified (thubùt) by the aforementioned judge
(˙àkim), and that [after a triple repudiation] [11] a woman’s chastity
( furùj ) calls for protection in such cases, but not in others,8 [the Qà∂ì]
had us testify (ashhadanà) to his ruling9 that the aforementioned Khèriyya
was separated (bànat) from the aforementioned 'Izz al-Dìn [12] for a
major period of separation (baynùna kubrà), and that she was not legally
permitted (ta˙ill ) to him until she married (tanka˙) someone else.10

5 It is not clear if the Nà"ib’s oversight of the wife’s claim occurred in good
faith or whether it was influenced by his desire to mitigate the legal consequences
of the divorce. In the Màlikì school, the element of intent (niyya) on the husband’s
part allows the Qà∂ì the option of mitigating the legal consequences of a divorce
or even to ignore it altogether. See Layish, Divorce, 155–56.

6 See Layish, Legal Documents, 54, doc. 35, fn. 1. Cf. Borg, Orality, 332.
7 Among the Bedouin in Cyrenaica, the triple repudiation is common practice

being often resorted to as a façon de parler to exercise pressure on someone, to let
off steam, or by way of a threat that has nothing to do with the wife (Peters,
Bridewealth, 133). The 'Alègàt in Sinai consider the reinstatement of a triply divorced
wife as the worst of all sins (Murray, 226).

8 In other words, a triply divorced woman, unlike a woman divorced by dou-
ble repudiation, is not legally permitted to her husband unless an intermediate mar-
riage has been concluded (see line 12 below). Negligence of this ruling may create
a ground for the charge of illicit intercourse (zinà). The phrasing of this ruling in
terms of chastity reflects a moral attitude on the Qà∂ì’s part.

9 See line 14 below.
10 Since the wife insisted on her version and her witnesses endorsed it, the Qà∂ì

had no choice but to draw the binding legal consequences. Cf. Ibn al-'A††àr, 524ff.
(the wife insisted that she had been divorced by triple repudiation; the husband
denied the allegation. His witnesses testified that there was animosity between the
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Likewise he [the Qà∂ì] ruled that he [the husband] was bound to pay
her three pounds [13] a month as maintenance dues (nafaqa) for his
three children, mentioned in sentence no. 600 (vol. 4). [The payments
are to be reckoned] from the date of the divorce (†alàq), that is, from
July 2, 1954, and he [the Qà∂ì] also decreed the preceding sentence
null and void (mulghan) and ineffective.11 [14] He instructed the divorced
woman to start observing her waiting period (ta'tadd )12 on the day fol-
lowing the divorce.

[Issued] as shar'ì sentence (˙ukm). [The Qà∂ì] appended his signature

to it, endorsed it, had the undersigned witnesses [i.e., the professional

witnesses] testify (ashhada) to it, [15] and instructed that it be regis-

tered. Entered on the 23rd day of Dhù ’l-Óijja 1373, corresponding

to August 22, 1954.

The signatures are in the protocol (∂ab†)

[16] Witnesses to the proceedings (shuhùd al-˙àl )13

[17] 'Imràn 'Ìsà
M˙ammad 'Abd al-Salàm

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[18] Óusayn Mu˙ammad al-A˙làfì

husband and the wife’s witnesses who endorsed her version). See Glossary, s.v. ta˙lìl.
The Sudanese Mahdì did not take account of divorces that occurred prior to the
manifestation of the Mahdiyya. Moreover, he reinstated his triply divorced wife
without resorting to intermediate marriage; see Layish, The Mahdì’s Legal Methodology,
47–65.

11 In fact, the Qà∂ì acted as a court of appeal. Cf. Powers, Judicial Review.
12 See Glossary, s.v. 'idda. Concerning the imposition of the shar'ì norm in this

case, see Layish, Divorce, 158–60, 196–97.
13 In this case, professional witnesses or notaries are intended. See Glossary, s.v.

'adl.
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Document 36

Introduction

After the spouses agreed to a khul' divorce, the husband divorced his

wife by a single repudiation and proceeded to utter four additional

repudiations. The Qà∂ì ruled that the wife was divorced by five

repudiations at one session: the first three exhausted the man’s shar'ì
quota, the rest made a mockery of the Qur"ànic verses. The Qà∂ì
then instructed the wife to observe her waiting period.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and his Companions

and grant them peace!1

[2] In the reign of his Highness the Emir, sayyid Mu˙ammad Idrìs
al-Ma˙dì) al-Sanùsì, the Exalted Emir of Barqa [Cyrenaica].2

[3] In the Sharì'a Court of Ajdàbiya presided over by the Qà∂ì,
Shaykh Mu˙ammad Faraj Abì Óulayqa. May Allàh the Exalted grant

him success!

The spouses 'Abd al-Salàm b. Rama∂àn [4] al-Marghanì and

Magbùla bint Slèmàn b. Óamad al-Sa'è†ì appeared [in court]. After

completion of the identification procedure (ta'rìf )3 and the establish-

ment of their marriage (zawjiyya), [5] the woman redeemed herself

(khàla'at) from her aforementioned husband in return for everything

that she claimed from him—the dower (ßadàq), clothing (kiswa), main-

tenance for the duration of the waiting period ('idda), and negligence

[arrears] maintenance (nafaqat ihmàl ) [due to her during the period

of the marriage] so that he would divorce her (li-yu†alliqahà). [6] Her

husband, the aforementioned 'Abd al-Salàm, responded by agreeing

to her request. After [7] defraying the required governmental fees,

he undertook to pay her taxi fare back to Benghazi, and uttered [8]

one repudiation (†alqa wà˙ida) in her regard. He afterwards proceeded

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 See Glossary, s.v. ta'rìf.
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to repeat [this repudiation] by saying: “She is divorced”—that is to

say, his wife, the aforementioned Magbùla—“by four repudiations.”4

By virtue of [9] this, after due certification (thubùt), and consider-

ation of the fact that the divorcer had combined four repudiations

to the initial one without allowing an intervening break, [10] the

aforementioned Qà∂ì ruled (˙akama) that the divorce of the afore-

mentioned Magbùla by the aforementioned 'Abd al-Salàm entailed

five repudiations [11] at one session, three of which were debited to

his account [thereby exhausting his shar'ì quota], and the two [remain-

ing] repudiations made mockery of the Qur"ànic verses5 and cleared

(ibrà") the divorcee,6 [12] the aforementioned Magbùla, from all blame

[in this respect].7 [The Qà∂ì] instructed her to observe the waiting

period (i'tidàd )8 as from the following day. [Issued] as valid shar'ì sen-

tence (˙ukm) and order (amr); [The Qà∂ì] signed and endorsed them,

[13] and had the undersigned [witnesses] testify (ashhada) to this effect.

He [then] instructed that they be entered on the 7th day of Dhù
’l-Óijja 1370, corresponding to September 9, 1951.

4 This statement is typical of a popular speech style indicating the husband’s
determination to divorce his wife by an irrevocable divorce ruling out the possi-
bility of a subsequent rehabilitation of the marriage bond. In similar cases noted
in the sijill, the husband divorced the wife by means of a sevenfold or even a hun-
dredfold repudiation. See Layish & Davis, p. 67 no. 88 (Sharì'a Court of Kufra,
p. 136 no. 301, October 14, 1962), and p. 68 no. 94 (Sharì'a Court of Kufra, 
p. 37 no. 71, April 24, 1960). This phenomenon has also been noted among the
Bedouin of the Judean desert; see Layish, Divorce, 108.

5 This may be regarded as an attempt on the part of the Qà∂ì to cope with
popular practice by threatening the transgressor on the Qur"àn with a religious
sanction. See Layish, Divorce, 157–58.

6 In other words, the husband alone bears the responsibility for his mockery of
the Qur"àn. The Qà∂ì appears to be making a value judgment concerning the prac-
tice of triple divorce. See Glossary, s.v. ta˙lìl, †alàq al-bid'a.

7 Another possible translation of wabi-ßi˙˙at ibrà" al-mu†allaqa: “[the Qà∂ì] also
ruled that the divorcee’s renunciation [of the aforementioned matrimonial rights in
return for release] was valid.”

8 However, the Qà∂ì does not mention explicitly, as one would expect, that the
woman is not legally permitted to her former husband unless an intermediate mar-
riage has been concluded. See Glossary, s.v. 'idda; ta˙lìl. Concerning the imposition
of a shar'ì norm vis-à-vis this phenomenon, see Layish, Divorce, 158–60, 196–97.
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[14] Witnesses to the proceedings (shuhùd al-˙àl )9

[15] M˙ammad 'Abd al-Salàm
Mu˙ammad al-Mabrùk Abì Jàziya10

The matter being as indicated above

[16] The Qà∂ì of Ajdàbiya

[17] Mu˙ammad Faraj Abì Óulayqa

9 See Glossary, s.v. 'adl.
10 This court functionary acts concurrently or intermittently in two capacities: as

a Shar'ì Nà"ib and as a notary or professional witness. See Name Index of Qà∂ìs,
Nà"ibs and Other Judicial Clerks. Cf. doc. 17, fn. 8 above.
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Document 37

Introduction

The couple agreed to a dissolution of the marriage two months after

they had contracted it on account of the husband’s failure to con-

summate it for an unspecified reason, though apparently through no

inhibition on the wife’s part. They reached an agreement regarding

the amount of the dower owed the wife by the husband. The hus-

band then divorced the wife in the Qà∂ì’s presence by means of the

first of three repudiations. The latter endorsed the divorce, obligated

the husband to pay the rest of the dower, and, since the marriage

had not been consummated, exempted the wife from the need to

observe the waiting period.

Text

[1] In the name of Allàh the Compassionate, the Merciful. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the reign of King Idrìs I, Sovereign of the United Kingdom

of Libya. May Allàh the Exalted preserve him! Amen.2

[3] sentence (ÓUKM ) relating to divorce (ˇALÀQ ) of 
maßyùna bint abì al-'ìd and her rights (ÓUQÙQ )

Entered in register no. 6/164, p. 102

[4] In the Sharì'a Court of Ajdàbiya presided over on the date

[of this sentence] by the Qà∂ì Shaykh Mu˙ammad al-Sanùsì al-

Ghazzàlì al-Kha††àbì. May Allàh the Exalted prosper him! Amen.

[5] On account of some reason (dà'in) [or dispute (nizà' )] arising

between the spouses Mìlàd b. Ghèth b. Muftà˙ al-Tàwarghì and

Maßyùna bint Abì al-'Ìd b. M†èr al-Tàwarghì, the aforementioned

Maßyùna stated that the aforementioned Mìlàd [6] wedded (tazaw-

waja) her by a shar'ì marriage contract ('aqd ) registered at this court

on December 3, 1952 (bearing the number 53) and that she invited

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.

132 personal status and succession



him to consummate (dukhùl ) the marriage but he did not do so.3 [7]

Her husband, the aforementioned Mìlàd, corroborated all that she

said about their marriage and contract, and its non-consummation,

and added that he had given her 8 pounds as part of her dower

but she rejected [8] his contention concerning the dower. The hus-

band brought forward witnesses whose testimonies (shahàda), how-

ever, contradicted each other. Afterwards the aforementioned Mìlàd
and Maßyùna appeared [in court] and agreed that [9] the afore-

mentioned Mìlàd was to pay 6.5 pounds only.4 The aforementioned

Mìlàd [then] uttered in the direction of his aforementioned wife

Maßyùna at the [court] session (majlis) while facing her: “My wife [10]

Maßyùna present here is divorced from me by one repudiation.” He

announced that this was his first repudiation of her.5 [As a conse-

quence], the marriage bond and marital intimacy between them were

dissolved (infaßalat). [11] All this transpired in the presence of the

witnesses (shuhùd ) mentioned below.

By virtue of the agreement reached by the parties while they were

in a state of legal competence (˙àla jà"iza) in shar'ì terms, as duly

certified (thubùt) by the aforementioned judge (˙àkim), [12] [the lat-

ter] ruled that the aforementioned Mìlàd b. Ghèth had divorced his

wife Maßyùna bint Abì al-'Ìd; he also ruled that he should imme-

diately pay 6.5 pounds [13] to his divorced wife, the aforementioned

Maßyùna, and that she was not required to observe the waiting

period since both parties admitted that the marriage had not been

consummated and that her husband had not engaged in marital inti-

macy (lam yabni ).6

3 Sexual impotence on the part of the husband may well be implied here. The
plausibility of this assumption would seem to be corroborated by the financial con-
sequences accompanying the granting of the divorce (see below). Cf. Peters, Bridewealth,
145 (impotence is a ground for divorce on the wife’s initiative).

4 Apparently the rest of the dower is intended here. Since the wife had not
objected to consummation of the marriage, it may be inferred here that part of the
dower had been given her. The wife is entitled to half the dower in the event of
a divorce prior to consummation. See Layish, Divorce, 118–19; cf. Obermayer, 135–36
(the allegedly impotent husband divorced his wife and paid her the deferred dower);
Glossary, s.v. ßadàq; doc. 38 below.

5 Specification of the number of the divorce, apparently at the Qà∂ì’s initiative,
is meant to enforce the imposition of the shar'ì norm. See Layish, Divorce, 153–54,
and 196.

6 In the event of non-consummation of a marriage, the wife is exempted from
observing the waiting period. See Layish, Divorce, 100–1; Glossary, s.v. 'idda.

document 37 133



[Issued as] a valid shar'ì sentence. [14] [The Qà∂ì] signed and

endorsed it, made it binding in conformity with this sentence, called

the undersigned witnesses to testify to it, and instructed that it be

registered. It was entered on the 19th day of Jumàdà al-Ùlà [15] of

the year 1372 corresponding to February 4, 1953.

The divorcer’s signature, the divorcee’s fingerprints and those of

her father.

[16] Witness to the proceedings (shuhùd al-˙àl )7

[17] 'Abdallàh Mùsà
M˙ammad 'Abd al-Salàm
M˙ammad al-ˇàlib al-Hammàlì
Muß†afà al-'Affàn [?]

The matter being as indicated above

The Qà∂ì of Ajdàbiya

Mu˙ammad al-Sanùsì al-Ghazzàlì [al-Kha††àbì]

7 Professional witnesses or notaries are intended here. See Glossary, s.v. 'adl.
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Document 381

Introduction

A man stated in court that he had divorced his wife without con-

summating the marriage, and the Qà∂ì ruled ex parte that in these

circumstances the divorced wife was entitled to half the specified

dower agreed between them.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!2

[2] In the reign of his Excellency sayyid Mu˙ammad Idrìs al-Mahdì
al-Sanùsì, Emir of Barqa [Cyrenaica].3

[3] sentence (ÓUKM ) of divorce (ˇALÀQ ) of ˙awwà" bint dàwùd
al-ga†afànì by al-fa∂ìl b. m˙ammad al-bghì∂ al-zwayyì

Entered in register no. 5/308, p. 5/210

[4] In the Sharì'a Court of Ajdàbiya presided over by his hon-

our the Qà∂ì Shaykh Mu˙ammad Faraj Abì Óulayqa. May Allàh
the Exalted grant him success!

Al-Fa∂ìl b. M˙ammad Bù al-Bghì∂ from the al-Sdèdì [branch] of

the Zwayya tribe,4 [5] identified (ma'rùf )5 in person, appeared [in

court] and stated:

To this day I have not consummated (lam abni ) the marriage with my
wife Óawwà" bint Dàwùd al-Ga†afànì, which I contracted ('aqd ) in this
court. [6] I have come to the court to testify to the fact that I divorced
her (†allaqtuhà) by one repudiation without consummation (binà").6

1 This document appears in Layish, Legal Documents (the documents in Arabic)
under 39.

2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.
4 See De Agostini, Cirenáica, 407–8.
5 See Glossary, s.v. ta'rìf.
6 No reason was given for the non-consummation of the marriage. Since the ini-

tiative to the dissolution came from the husband, rather than the wife (who was
not present in court), impotence does not seem to be plausible. It may well be that
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By virtue of his [i.e., the husband’s] statement, made while he was

in a state [of legal competence] [7] from the shar'ì standpoint, his

honour the aforementioned Qà∂ì ruled to the effect that the afore-

mentioned wife was divorced from him by one repudiation prior to

consummation, and that she had thereby obtained from him con-

trol over her person (malakat bihà amr nafsihà).7 He [the Qà∂ì] explained

to him [8] [the meaning of the verdict], and the fact that she was

entitled to half the amount of the specified [dower] (musammà) if it
were proved that he had not consummated the marriage (lam yad-

khul bihà).8 He [The Qà∂ì] had the undersigned witnesses testify to

this effect and required that [the sentence] be entered [9] on the

14th day of Dhù ’l-Qa'da 1371, [corresponding to] August 16, 1951.

[10] Witnesses to the proceedings (shuhùd al-˙àl )
[11] The Shar'ì Nà"ib The Court Usher (mubàshir)
[12] Mu˙ammad al-Mabrùk M˙ammad 'Abd al-Salàm10

Abì Jàziya9

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[13] Mu˙ammad Faraj Abì Óulayqa

the wife did not move into the conjugal dwelling because of some dispute between
the spouses or their families.

7 The divorce of a wife prior to consummation of the marriage is considered
irrevocable. See Glossary, s.v. †alàq bà"in; Layish, Divorce, 98. Cf. docs. 18–22 below.

8 The sentence was given ex parte though it was pending some proof (probably
by the wife) that no consummation took place. According to the sharì 'a, a woman
divorced prior to consummation of a marriage is entitled to half the specified dower.
See Layish, Divorce, 118–19. For the same reason, the Qà∂ì does not instruct the
wife to observe the waiting period. See doc. 37 above.

9 He acts concurrently or intermittently in two capacities: as a Shar'ì Nà"ib and
as a notary or professional witness. See Name Index of Qà∂ìs, Nà"ibs and Other
Judicial Clerks. Cf. doc. 17, fn. 8 above.

10 M˙ammad 'Abd al-Salàm seems to act in two capacities: as a court usher and
notary. See Name Index of Qà∂ìs, Nà"ibs, and Other Judicial Clerks; Tyan, 'Adl,
209–10; Glossary, s.v. 'adl.
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Document 391

Introduction

A woman claimed that at the time that her divorce took place she

was pregnant with a “dormant embryo.” A couple of months later,

as a result of some disturbance, the embryo within her “had awak-

ened and begun to move.” She accordingly asked the court to oblig-

ate her divorcer to pay her maintenance until she gave birth, which

under Islamic law, signals the termination of a pregnant woman’s

waiting period. Her ex-husband endorsed her claim concerning the

“dormant embryo” and did not object to paying maintenance for

the embryo.

The Qà∂ì made him liable to pay maintenance for the embryo

until she gave birth as well as arrears maintenance accruing since

the woman’s divorce.

Text

[1] In the name of Allàh the Compassionate, the Merciful. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant him peace!2

[2] In the reign of His Highness sayyid Mu˙ammad Idrìs al-Mahdì
al-Sanùsì Emìr of Barqa [Cyrenaica].3

[3] sentence (ÓUKM ) relating to maintenance due to 'atìga
bint manßùr from a˙mad ab�ì jrèda

Entered in register no. 5/289, p. 5/198

[4] At the Sharì'a Court of Ajdàbiya presided over by his honour

the Qà∂ì Shaykh Mu˙ammad Faraj Abì Óulayqa. May Allàh the

Exalted grant him success!

The woman called 'Atìga bint Manßùr [5] Abì Zàwì al-Drùgì al-

Shèkhì claimed the following:

1 This document appears in Layish, Legal Documents (the documents in Arabic)
under 38.

2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.
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When my husband A˙mad b. M˙ammad Abì Jrèda al-Óammàdì [?]
divorced me—my divorce (†alàq) was registered in court on the date
[. . .] [6] no. [. . .]—I was pregnant by him with a “dormant embryo”
(˙aml nà"im).4 About a month ago I suffered some disturbance in con-
sequence of which the embryo awoke and began to move. I request
the noble [7] Sharì'a Court (al-shar' ) to obligate him to pay me main-
tenance (nafaqa) on the terms it will determine until I am delivered of
the aforementioned embryo.5

When asked [about this point] the defendant admitted that at the

time he divorced her

[8] she was pregnant by me with a “dormant embryo,” and since it
awoke I have no contention (maqàl ) regarding paying her for the upkeep
of her embryo [at the court’s discretion].6

This being the case, [9] the aforementioned Qà∂ì required him to

pay 1.5 pounds as monthly maintenance for the embryo starting on

the date of her divorce. Also [the Qà∂ì] ordered him to pay her

cumulative (mutajammid ) [maintenance, i.e., arrears] due and to con-

tinue making [10] regular payments promptly from its [i.e., the

divorce sentence] issuance (li-˙ußùlihi ).7 He explained [the sentence]

4 This institution is supported by the Màlikì view regarding the period of pro-
longed pregnancy (between 4–5 years). Its aim is apparently to secure the child’s
right to paternity, maintenance and inheritance from his biological father and to
protect his mother from the threat presented to her by the grave sanctions attend-
ing unlawful intercourse (zinà). See Ibn 'Àßim, al-'Àßimiyya, 92, line 616; Linant de
Bellefonds, Traité, vol. 3, 36; Verberkmoes & Kruk; Coulson, Succession, 23–24; Peters,
Marriage, § 0.1.2.2.3; idem, Criminal Law, § 0.1.1.3; Bousquet & Jahier; Colin;
Anderson, Africa, 363; Gellner, Saints (a picture of someone’s wife claiming to be
pregnant by her former husband). The institution of “sleeping child” or amgun has
been noted in Berber Morocco and in the Middle and Central Atlas Berber tribes.
Under Berber customary law there is no time limit for pregnancy. The amgun too
serves as device to cover up adultery (Hart, The Ait 'Atta, 89–90; idem, The Aith
Waryaghar, 151). The sentence in the case under review gives no information regard-
ing the date of the divorce, and consequently the precise duration of her pregnancy
is not known.

5 In other words, she requests the prolongation of her waiting period until her
delivery and the entitlement to receive maintenance for this entire period. In the
Western Desert, a divorced woman, provided she is pregnant, is entitled to wait-
ing period maintenance until she delivers the child (al-Jawharì, 201).

6 The ex-husband admits the existence of the “dormant embryo” and is ready
to pay maintenance for the embryo for as long as he is required to, and to spare
his ex-wife the inconvenient status of adulteress, apparently so that the paternity of
the child is ascribed to him.

7 The institution of “dormant embryo” is consequently also recognised by the
court on the basis of the parties’ agreement. The Italian administration refused to
carry out court decisions pertaining to maximal period of gestation anchored in
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to both of them while requiring the undersigned witnesses to testify

to it, and instructed that it be entered on the 28th day of Shawwàl
[?] 1371, [corresponding] to October 1, 1951.

[11] Witnesses to the proceedings (shuhùd al-˙àl )
[12] The Shar'ì Nà"ib The Court Usher (mubàshir)
[13] Mu˙ammad al-Mabrùk M˙ammad 'Abd al-Salàm
Abì Jàziya

The matter being as indicated above

The Qà∂ì of Ajdàbiya

Mu˙ammad Faraj Abì Óulayqa

Màlikì doctrine, which implies recognition of the institution of “dormant embryo”
for reasons of universal morality and public policy (see Cicchitti, 447–78; D’Emilia,
16 n. 2; Layish, Divorce, 161–62 and the sources cited there). The arrears mainte-
nance dues in this case apparently cover the waiting period up to the issuing of
the present sentence, and regular payments relate to the future up to delivery of
the child.
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Document 40

Introduction

Against the backgound of transmission of a deceased man’s estate

to his widow and children by her and by another wife, one of the

latter’s sons requested the widow to acknowledge the paternity of

the deceased over a son born to her after her remarriage to another

man; in other words, to acknowledge him as the claimant’s pater-

nal half-brother. The deceased man’s widow rejected the claimant’s

contention that she had admitted, on the day of her first husband’s

death, being pregnant by him. She further maintained that though

a rumour or gossip to this effect was widespread among the women

of the tribe (˙ayy), it was completely baseless.

Though, on the face of it, not completely alien to the Màlikì
school, which recognizes a prolonged pregnancy, the Qà∂ì disqualified

the claim regarding paternity having established the fact that the

widow had remained in her deceased husband’s home for a period

of eight and a half months—a period of time long enough for her

to give birth if she had indeed been pregnant. She had then mar-

ried her second husband and given birth to her son, the object of

the claim, only after more than 14 months had elapsed. In the Qà∂ì’s
opinion, this was long enough for the woman to become pregnant

by her second husband and give birth.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.1

[2] In the reign of his Highness the sayyid Mu˙ammad Idrìs al-
Mahdì al-Sanùsì Emir of Barqa [Cyrenaica].2

[3] verdict (ÓUKM ) on the claim advanced by al-˙sèn b. sa'ùd
'abèd al-'urfì against his father’s wife ˙ammàla bint 'agìla 

al-'arìshì concerning her son’s [filiation ]

Entered in register no. 318, p. 217

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[4] In the Sharì'a Court of Ajdàbiya, presided over by Mu˙ammad

al-Mabrùk Abì Jàziya, the Nà"ib in charge of the affairs (al-qà"im bi-

a'màl ) of his honour the Shar'ì Qà∂ì. May Allàh the Exalted grant

him success.

Al-Ósèn [5] b. Sa'ùd b. 'Abèd al-Nkhèlì al-ˇarshì al-'Urfì made

the following claim:

My aforementioned father passed away in the month of Mu˙arram
1369 and left his inheritance (mun˙aßir al-wiràtha) to his wife [6] Óammàla
bint 'Agìla Abì Mi˙ràth al-'Arìshì and to his children by her: 'Abèd,
'Alì, and Íàl˙a [and to his children by another] wife: myself, the
claimant, al-Mabrùk, Manßùra, Sa'ìda, [7] Fà†ma, and Umm al-'Izz.
On the day of his death, his aforementioned wife Óammàla indicated
that she was bearing an embryo (˙aml ) [i.e., she was pregnant] by him.3

Soon after my father’s death, [8] she stayed in her house in our neigh-
bourhood ( jiwàrinà)4 until the middle of the month of Rama∂àn, 1369
for about eight or nine months without giving birth to the embryo she
had mentioned. Afterwards, [9] in the middle of the month of Rama∂àn,
she married a man by the name of Faraj b. Makhlùf al-Sa'è†ì and
lived with him until the 20th day of Dhù ’l-Qa'da, 1370, [10] and
then gave birth to a male child. I claim that this son is the embryo
that she attributed to my father on the day of his death. [11] I ask
the noble Sharì'a Court (al-shar' ) to look into this matter with due
attention and issue the required judgment (˙ukm) in conformity with
the prescriptions of the noble sharì 'a.5

3 Two years passed from the death of the praepositus to the birth of the son.
However, the notion of affiliating the minor child to the deceased man is not alien
since the Màlikì school recognizes a prolonged pregnancy period—four to five
years—as well as the concept of a “dormant embryo.” See doc. 39, fn. 4 above;
Glossary, s.v. ˙aml nà"im. The attempt to affiliate the child to the praepositus seems
to have been motivated by the desire to strengthen the agnatic cohesion of the
claimant’s family despite the fact that the claimant himself is economically affected
by this relationship since his own share in his father’s estate is diminished by the
inclusion of the child among the legal heirs (but see fn. 8 below). The widow’s por-
tion, on the contrary, one-eighth of the total estate regardless of the number of the
heirs, remains unaffected. See docs. 44ff. below.

4 An alternative translation: “under our protection.” It is possible that we have
here a hint of control over the widow’s moral behaviour. Cf. doc. 9 above. On
jiwàr, see Layish, Dàr 'Adl. Levirate marriage may be an institutional solution in
such circumstances. Among the Negev Bedouin, a widow who wishes to stay with
her [minor] children remains in her late husband’s dwelling and thus becomes
dependent on his agnates who provide her with maintenance. When she marries
someone from another clan she leaves her children behind. See Marx, 185.

5 This implies that Óammàla should be separated from her second husband,
Faraj, due to the irregularity of the marriage contract (she allegedly married him
while she was pregnant by the claimant’s father), and the minor child be affiliated
to her late husband.
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Then [12] the following question was addressed to the claimant:

Did you raise any objection at the time of her [i.e., Óammàla’s] mar-
riage and did you explain to the [second] husband Faraj Makhlùf that
Óammàla was your father’s widow?6

[13] He answered that he talked [to Faraj concerning this matter]

only after she had given birth on the other husband’s [conjugal] bed

( firàsh). When the defendant appeared in court and was formally

identified (ma'rifa),7 she was questioned [about this point] and she

answered:

[14] I did not indicate [on the day of my husband’s death] that I was
pregnant by him; this [rumour] was, however, spread by the women
of the tribe [or lineage] (˙ayy).

She corroborated the fact that she had stayed at her children’s [house]

from the month of Mu˙arram 1369 to the middle of the month of

Rama∂àn [15] and [insisted] that she was not pregnant [at the time];

all she had wanted was to be with her children;8 and when she pro-

longed her stay [there], she married the other husband Faraj, and

the son [16] she bore was from him, not from her first husband,

the claimant’s father.

On the basis of the above statements made by the claimant and

the defendant, [17] their corroboration of the date of the first’s hus-

band’s decease, the claimant’s father, and of the date of the defen-

dant’s marriage to her second husband and of her son’s birth, [18]

it was established and verified by the aforementioned Deputy that

after her husband’s death, the claimant’s father, the defendant waited

for eight and a half months, and only afterwards contracted mar-

riage and lived with her second husband [19] for 14 months and

five days before she gave birth to her son, the object of this claim,

6 In other words, the Nà"ib aims at clarifying whether the claimant opposed to
the marriage of Óammàla to Faraj, prior to its contraction, on the grounds that
she was pregnant by her deceased husband. See fn. 10 below.

7 See Glossary, s.v. ta'rìf.
8 Although the mother has the right to custody of her minor children, the chil-

dren remain under the tutelage of their father who is their natural guardian. Other
agnates may be nominated as “appointed guardian” (waßì mukhtàr) by the natural
guardian (see docs. 43 and 44 below). Had it been established that the minor belongs
to the conjugal bed of the claimant’s father, the claimant could have effective con-
trol of the minor’s property and portions in the estate by virtue of his status as the
minor’s closest agnate or proxy (wakìl ).
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which period of time is deemed sufficient for her to become pregnant

by him [Faraj] and to give birth.9 Likewise [20] the period of time

during which she waited after her first husband’s death was sufficient

for her to give birth if she had indeed been pregnant by him.10 This

being the case, the [Deputy] dismissed the aforementioned claimant’s

allegation (da'wà) [21] and ruled that the son belonged to the sec-

ond husband, Faraj Makhlùf. [Issued] as shar'ì sentence. [The Deputy]

had the undersigned [witnesses] testify to this effect and instructed

that it be entered on the 25th day of Dhù ’l-Óijja 1371, [22] cor-

responding to September 22, 1951.

Witnesses to the proceedings (shuhùd al-˙àl )
[23–24] Shaykh 'Ìsà al-Fàkhrì
The Imàm 'Abdallàh Mùsà
The Court Usher (mubàshir)
'Umar 'Abd al-Salàm11

[24–25] The matter being as indicated above

Mu˙ammad al-Mabrùk Abì Jàziya
The Nà"ib in charge of the affairs of the Qà∂ì of Ajdàbiya

9 A child is deemed legitimate, i.e., “belongs to the conjugal bed,” if born at
least six months after the contraction of the marriage (see Ibn 'Àßim, al-'Àßimiyya,
92, line 616; Linant de Bellefonds, Traité, vol. 3, 31; Coulson, Succession, 23–24).
The widow’s re-marriage, in addition to her denial of the contention that she was
pregnant on the day of the praepositus’ death, cut the ground from under the
claimant’s feet regarding her prolonged pregnancy by her first husband.

10 See fn. 3; doc. 39 above. It would seem that the Qà∂ì attributed much impor-
tance to the woman’s denial that she was pregnant at the moment when she was
widowed, as well as to the fact that the claimant neither opposed her marriage to
Faraj on its contraction nor drew the attention of the future husband to her alleged
pregnancy at the time of their marriage.

11 This court functionary acts in two capacities: as a court usher and notary. See
Name Index of Qà∂ìs, Nà"ibs and Other Judicial Clerks below; Tyan, 'Adl, 209–10;
Glossary, s.v. 'adl.
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Document 41

Introduction

After a series of disputes between the spouses culminating in the wife

leaving her husband’s house and moving to her father’s as “an angry

woman” (mughtà∂a) [mughtàΩa], the court instructed the spouses to take

up living quarters close to a certain tribal notary (dàr 'adl )1 so that the

latter might observe their behaviour and report to the court. After

some time, it became clear that the woman was pregnant, but her

husband denied paternity of the child. The woman initially stated that

she was pregnant by a stranger. Later, however, she claimed that

her husband had intimidated her into making this confession. She

explained that while she had been “an angry woman” in her father’s

house, prior to moving to the dàr 'adl, her husband frequently visited

her clandestinely and engaged in sexual relations with her. Moreover,

when her pregnancy became apparent, he had admitted to her hav-

ing caused her pregnancy and, later on, while under the protection

of the 'adl, they had lived together in complete harmony until her

father-in-law showed up and incited her husband against her.

The 'adl confirmed in court that the couple’s mutual relations had

been normal until her father-in-law appeared on the scene, after

which the husband began to deny his part in the pregnancy. When

the wife insisted—probably under pressure from her husband—that

she was pregnant by a stranger, the 'adl summoned her and, point-

ing at a saint’s tomb, enjoined her to tell the truth. Recourse to the

sanction of the holy man’s tomb had its effect: the woman withdrew

her first version and attributed her pregnancy to her husband. The

latter, however, persisted in denying paternity.

The Qà∂ì rejected the husband’s denial, apparently on the grounds

that the li'àn procedure had not taken place. According to this pro-

cedure, in cases of unproven charges of adultery against the wife,

the marriage can be dissolved through a process of mutual impre-

cation; while paternity is denied, the parties are not subject to the

Qur"ànic sanctions prescribed for unlawful intercourse (zinà) and

unproven charges of unlawful intercourse (qadhf ). The Qà∂ì attrib-

uted paternity to the husband and enjoined him to return the wife

1 For details on dàr 'adl, see doc. 9 above.

144 personal status and succession



to his house, to treat her well, restore her dower, her trousseau, and

her jewelry, and pay her maintenance retroactively for the period

during which he had neglected to do so.

The case under review illustrates the Qà∂ì’s ability to bring tribal

society within the orbit of normative Islam by means of dàr 'adl which

is located in an ill-defined zone between tribal custom and sharì 'a.2

Text

[1] [. . .]3 [the wife had claimed in court that she] was supporting

herself (tunfiq) on gleanings from the harvest (˙aßìda) of a field4 from

the [season] that preceded the date,5 because [her husband] had

lodged her in a desolate dwelling (istaw˙adahà)6 and unlawfully seized

[her belongings] (ghaßabahà).7 [2] When she expressed to her father

her unwillingness to support herself (nafaqa) on the harvest, he expressed

reservations.8 [3] Then, the court instructed the aforementioned Mr.

Brìk to return the wife [from the conjugal dwelling] to his own pri-

vate home9 [4] and to re-examine the case on her father’s return

2 For a full analysis of this document, see Layish, The Qà∂ì’s Role, 93–102, 106–7.
3 The missing opening of the document seems to include some details on the

dispute between the spouses, a reference to a previous court meeting in which the
wife acknowledged that she was pregnant by a stranger, the Qà∂ì’s appointment
of Shaykh Brìk as a notary ('adl ) to examine the issue, and the Qà∂ì’s instruction
that the spouses stay with this notary. See lines 7–8, 11–12, 15ff. below.

4 On harvesting (˙ißàd ) as part of a wife’s duties in a family’s household, see al-
Zuwayyì, Ajdàbiya, 255.

5 The reference is probably to the date on which she proclaimed herself “an
angry woman” and moved to her father’s house. See line 10 below.

6 Instead of lodging her “in the neighbourhood of virtuous persons” (bi-jiwàr qawm
ßàli˙ìn) or “among virtuous, trustworthy neighbours” (was† jìràn ßàli˙ìn ma"mùnìn)
within the meaning of “legal conjugal dwelling” (maskan shar'ì); see Layish, Dàr 'Adl,
205–6 and Shalabì, 436, respectively. “Virtuous neighbours” are needed so that the
wife does not feel lonely (là tastaw˙ish) and lose her mental balance; see Meron,
210–11. Another possible translation of istaw˙adahà: “sought to isolate her” or “sought
to be alone with her.”

7 See Ibn 'Àßim, al-'Àßimiyya, 218, lines 1498ff. Cf. lines 5–6 below. Ghaßabahà
means also “raped her,” but this denotation does not fit the present context.

8 In other words, the woman wished to leave the conjugal dwelling but her father
discouraged her from doing so. Among the Awlàd 'Alì, a woman may complain
to her father if her husband does not provide for her food and clothing, or if he
beats her without good reason or continually threathens to do so. Obermeyer, 107.

9 It appears that the couple had already stayed with the same 'adl, whose func-
tion is to observe the couple’s behaviour and submit his report to the court. See
Layish, Dàr 'Adl. Cf. dàr amìn in Fierro, Dos Árbitros, 86ff.
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from Kufra. Afterwards, the [Qà∂ì] addressed a question to the hus-

band [5] who responded by denying the pregnancy [paternity] (˙aml ),10

and admitting that he and his brother 'Abd al-Ràziq had taken away

her dress from her, [6] [as well as] her apron, and a bracelet by

force (salabà). Subsequently, on February 11, 1948, corresponding to

the 30th of Rabì' Awwal 1367, [7] the court summoned the two

spouses and the aforementioned Mr. Brìk, and both [spouses] were

asked:

Do you want to make statements (aqwàl ) [8] that contradict what you
have previously stated [in court]?11

To this, the wife answered that her first statement was null and void

(bà†il ) [9] because it had been given under pressure (∂agh†) and intim-

idation from her husband, and that in reality, he had made her

pregnant. [10] She entertained no doubt concerning that fact because

he had remained in contact with her during the time when she was

“an angry woman” (mughtà∂a)12 in her father’s [11] house, and did

10 Denial of paternity, as in the case under review, is tantamount to an accusa-
tion of adultery (zinà). The offence can be established either by the wife’s admis-
sion (four admissions are required) or by the testimony of four eye-witnesses to the
act of sexual intercourse. Once the offence has been established, the wife is liable
to Qur"ànic punishment (˙add ), that is, lapidation (rajm)—provided she is mu˙ßana,
that is, that the marriage has been consummated. If, however, the husband fails to
establish the offence, he is liable to the Qur"ànic punishment for unfounded accu-
sation of adultery (qadhf ): eighty lashes and removal of the right to testify until he
repents. For references to Islamic legal treatises, see Layish, The Qà∂ì’s Role, 94 fn.
68. Cf. Peters, The Role of the Qà∂ì, 87–88 {Following a dispute between the spouses,
the wife left the conjugal dwelling and moved to her father’s house as “an angry
woman.” After a while, the husband came to his father-in-law’s house in order to
settle the dispute with his wife and take her back home. When the father reproached
him for not paying due attention to his pregnant wife, the husband angrily denied
paternity. Whereupon the wife sued him in court on grounds of unproven charge
of unlawful intercourse (qadhf ) and the qà∂ì sentenced him to ˙add punishment of
80 lashes}. On denial of paternity and the procedure of li'àn, see Linant de Bellefonds,
Traité, vol. 3, 44–47. As we shall see later, this is a case of a pregnancy begun while
the woman was “angry” living in her father’s house before moving to the dàr 'adl.

11 This seems to refer to the wife’s first admission that she was pregnant by a
stranger.

12 According to the customary law of the Awlàd 'Alì, a mughtàΩa, a wife whose
husband unlawfully beats her finds refuge in the dwelling of one of her agnates;
she “throws herself ” (ràmiya), i.e., lodges (nàzila) in his dwelling seeking his protec-
tion (˙imàya) and intervention in securing her rights and solving the dispute with
her husband; the husband is obliged to pay a fine (kabàra) of ten pounds to the
owner of the dwelling by way of a disciplinary punishment (ta"dìban lahu); Ma˙jùb,
333, section 38; cf. Stewart, 'Urf, 890. The status of “an angry woman” seems to
be common practice in Cyrenaica. See, e.g., Davis, Archive, Sharì'a Court of Ajdàbiya,
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not cease having sexual relations (mukhàla†a) with her whenever the

occasion presented itself; indeed, even after her first appearance [12]

[in court] and her preceding statement, he visited her at night in

her [13] bedroom and had sexual relations with her (khàla†ahà). [She

also said that] her husband was aware of her pregnancy and acknowl-

edged it [14] and that he had lived in harmonious intimacy (mu'àshara)
with her [after moving to the dàr 'adl ] until his father’s visit and

their long meeting [i.e., of her father-in-law and her husband; that

was] when [15] his behaviour towards her changed.13

The aforementioned Mr. Brìk was asked [to report on] what he

knew [concerning the relations] between the aforementioned couple.

[16] He answered:

A few days after they resumed conjugal relations (muràja'atihimà) under
my protection ( jiwàr),14 I decided to go [17] to Ajdàbiya, and I asked
each of them separately concerning their conjugal life (mu'àsharatihimà),
since there was a possibility that I might call at [18] the Sharì'a Court
in order to make a report (ikhbàr) [concerning the spouses under his
protection]. Their replies indicated that there was complete harmony
between them. [19] However, on my return from Ajdàbiya I found
the two of them in an opposite frame of mind, [20] and I was informed
that in my absence the husband’s father had called at the pasturage.
Subsequently, the husband came to me [21] to inform me that his
wife was evidently pregnant, and that she attributed this to another
man.

Mr. [22] Brìk continued:

I brought the wife to my home and, pointing to the tomb (∂arì˙) of
Sìdì Jibrìl, [23] I exhorted her to state nothing but the truth.15 However,

p. 176 no. 172 of October 30, 1947 (mughà∂aba); p. 27 no. 52 (date not available
to me); Mohsen, 114. Cf. Layish, Women, 98 n. 66 and the references indicated
there; Kressel, Descent, 108, 204.

13 Seeing that intimate relations between the spouses (transpiring while the wife
was living in her father’s house) were kept secret, the father may have convinced
his son that the wife’s pregnancy could be attributed to a stranger and that it was
appropriate for his son, to safeguard family reputation and honour, to deny pater-
nity. Had it not been for the woman’s status of “an angry woman” the presump-
tion would have been that “the child belongs to the matrimonial bed” (al-walad
li’l-firàsh). See Coulson, Succession, 23; Peters, Bridewealth, 126–27, 145.

14 For further details on jiwàr, see Layish, Dàr 'Adl, 206–8.
15 The Bedouin believe that holy men and their tombs are sources of baraka,

divine blessing. The 'adl here enlists the sanction of the local Íùfì saint’s tomb as
a means of deterring the wife from lying about her pregnancy; the expedient proved
successful. Cf. doc. 54, line 15 (Sìdì 'Abd al-Salàm al-Asmar [al-Fìtùrì]) below;
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she left my house without uttering a word. [24] Three days later, her
husband came to me and informed me that his wife confessed (i'tiràf )
[that her pregnancy was by him]. I accompanied him home [25] and
the wife confirmed what she had previously confessed [that she had
been made pregnant by her husband]. To this her husband responded
by insisting on what he had previously maintained [i.e., that he had
not caused the pregnancy].

[26] He [i.e., the husband] denied [in court] that his father had come

to visit him while under Mr. Brìk’s protection ( jiwàr). [He persisted

in denying (nafy) [his responsibility] for the pregnancy stating:

[27] When my wife left my home last year [and moved to her father’s
house as “an angry woman”] she was still having her menses (˙à"i∂ ).
After that [28] I had no contact with her until [we placed ourselves]
under Mr. Brìk’s protection ( jìra).16

Afterwards, on the 12th of the month of February of the current

[year], [29] the two aforementioned proxies (wakìlàn)17 appeared [in

court], and were asked if they had [anything to say] that contradicted

previous statements. They answered negatively. [30] Mr. Brìk was

ordered to transfer (taslìm) her protection (˙àmiyatihà) <˙imàyatihà>18

to her father and the latter was ordered to accept (istilàm) it [i.e.,

the protection].19

Albergoni, Droit coutumier, 126–28; idem, Écrire la coutume, 39, 43–44; Layish, Dàr
'Adl, 204 and the references indicated there. According to the customs ('awà"id ) of
the Awlàd 'Alì, the oath is administered either at the tomb of a “holy man” or at
the mosque in Marsà Ma†rù˙, and always on Friday; see Obermeyer, 211ff.; 223–24
(following a case of wounding and subsequent reconciliation of the parties, an oath
was taken on Friday at the shrine of Sìdì Yùnis al-Jarayra); 229ff. (“By the truth
of the owner of this tomb;” the oath took place on Friday at the shrine of Sìdì
'Awwàm [?]); Mohsen, 57–59 (among the Awlàd 'Alì in the Western Desert, if the
defendant refuses to take an oath at the saint’s tomb, he loses his case in favour
of the claimant), 131; Ibn Mùsà, 46–48 (pilgrimage to the tombs of holy men);
Khayrallàh, 267 (an oath was taken at the tomb of Sìdì Ràfi' al-Ansàrì in al-Bay∂à"
in the course of a dispute on wells); Davis, Libyan Politics, 146–47; al-Sùrì, 395–96;
Gellner, Saints, 9ff.; idem, Doctor, 28; Evans-Pritchard, 8–9, 65, 82–83, 117; Murray,
430–31; Levtzion, Islamization, 17–18; Hart, Murder, 360; Morsy, 49; cf. Ibn al-'A††àr,
526 (the Qà∂ì instructed the defendant to take an oath at the masjid jàmi', the cen-
tral mosque where the public prayer is performed on Fridays); Ginat, 84, 120
(Abraham’s cave in Hebron).

16 See jiwàr, lines 16, 28 above; Layish, Dàr 'adl, 207–8; cf. al-Qusùs, 57.
17 Their identity may have been mentioned in the opening of the document,

regrettably missing.
18 Cf. al-Qusùs, 57.
19 The 'adl’s function ends after he has reported to the Qà∂ì concerning the
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[31] On the basis of what had been said in the preceding depo-

sitions (ma˙à∂ir) and with due regard to the certification (thubùt) of

the marriage contract, the spouses’ intimate association, [32] their

sexual intercourse (khul†a), [and also with due regard to the fact that]

the sharì 'a established a procedure (˙addadat . . . ta˙dìdan) for the denial

of pregnancy [paternity] (nafy al-˙aml )—no proof of which had been

produced [i.e., showing that this procedure had been carried out]20

in these [33] depositions—his honour the Qà∂ì ruled that the preg-

nancy [paternity] should be attributed (il˙àq) to the husband,21 and

obligated the latter to restore [34] to his wife everything he had

taken away from her: her dower, her clothing and her jewelry, in

other words, her aforementioned garments, her apron, and her

bracelet. [35] He likewise obligated him to provide [arrears] main-

tenance from the time that he had neglected to pay it (nafaqat ihmàlihà).
This was valued [36] at two and a half pounds for a period of five

months until February 1948. [He also obliged him] to take his wife

back [37] and to treat her well. He duly handed down [the ver-

dict], instructed that it be entered, and had [the witnesses] testify

(ishhàd ) to it on February 16, 1948.

[38] Witnesses to the proceedings (shuhùd al-˙àl ).

[39] The matter being as indicated above22

{[40] The Qà∂ì of Ajdàbiya

[41] Ràfi' 'Abd al-Ra˙màn al-Qà∂ì}

essence of the dispute between the spouses and their respective responsibilities vis-
à-vis the dispute. The wife returns to her father’s house before the Qà∂ì’s verdict
is effected.

20 It appears that the Qà∂ì here is referring to the procedure of li'àn. On the
mechanism of this procedure and analysis of the Qà∂ì’s decision, see Layish, The
Qà∂ì’s Role, 94–97.

21 Cf. Davis, Archive, Sharì'a Court of Kufra, no. 23 of April 14, 1933 (the Qà∂ì
attributed the pregnancy of a divorced woman to her ex-husband on the basis of
the testimony of witnesses); no. 28 of July 18, 1933 (A woman claimed to have
been raped by a stranger; the Qà∂ì refused to attribute her pregnancy to this
stranger because she had failed to notify anyone of the rape immediately after its
alleged occurrence).

22 The conclusion of this document is not available to me.
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Document 42

Introduction

A man stated that he was very old, destitute, and physically unable

to support himself by working. He requested the court to oblige his

four sons to grant him maintenance. One of the sons agreed to pay

his father one-third of his maintenance on the understanding that

the other sons would contribute the rest.

The Qà∂ì then conferred on the agreement the validity of a shar'ì
judgement. This case provides another illustration of a weak individ-

ual in tribal society resorting to the sharì 'a court to ensure his rights

under the sharì 'a.1

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family, and Companions, and

grant them peace.2

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him!3

[3] sentence (ÓUKM ) relating to maintenance (NAFAQA) imposed 
on a son in favour of his father 'umar b. al-midhim

Entered in register no. 405, pp. 273, 277

[4] In the Sharì'a Court of Ajdàbiya presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him. Amen!

[5] 'Umar b. 'Abdallàh b. al-Midhim aged 80, from the R'è∂àt
[subtribe] of the Maghàrba4 tribe [qabìla], appeared [in court], and

after identification (ma'rifa) in accordance with the shar'ì procedure5

made the following statement:

1 See Layish, Legal Documents, 3; Davis, Libyan Politics, 223.
2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.
4 See De Agostini, Cirenáica, 325; Evans-Pritchard, map facing p. 35.
5 See Glossary, s.v. ta'rif.
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[6] I am very old and advanced in years, I lack the strength to work,
and I own no material goods; I have become physically too feeble
('àjiz) [7] for gainful employment and earning (kasb) a living, and my
state is one of utter destitution ( faqr). I have children called Óasan,
'Abdallàh, Abù Bakr, and M˙ammad; the [first] three live on the out-
skirts of Benghazi, and M˙ammad lives [8] on the outskirts of Ajdàbiya.
I ask that the noble Sharì'a Court (al-shar' ) impose on them the oblig-
ation of providing me with maintenance (nafaqa).6

When his aforementioned son M˙ammad appeared [in court], he

confirmed everything his aforementioned father 'Umar had said [9]

concerning his paternity (ubuwwa) and his abject poverty. After

M˙ammad discussed [the situation], he obligated (alzama) himself to

pay his father maintenance to the amount of 60 qurùsh every month

beginning on the date [of this verdict], [10] this sum being one-third

of the [entire amount] of the maintenance; [the rest is to be paid] by

his other aforementioned brothers. He undertook to pay this main-

tenance until his aforementioned father enjoyed easy circumstances.

By virtue of the agreement reached by the parties while they [11]

were in a state of legal competence (˙àla jà"iza) in shar'ì terms, as

duly certified (thubùt) by the aforementioned judge (˙àkim), the latter

ruled that the aforementioned M˙ammad should pay a third of his

father’s maintenance; [the rest being payable] by his other brothers,7

to the amount of 60 qurùsh a month [12] starting on the date [of

the sentence]. Three pounds out of this amount have already been paid

[to the father] as part of this [agreement].8 [Issued] as shar'ì sen-

tence. [The Qà∂ì] signed it, had the undersigned [witnesses] testify

6 The guiding principle in the Màlikì school is that needy parents are entitled
to maintenance from their children (of both sexes) when the latter have the nec-
essary means (see Ibn 'Àßim, al-'Àßimiyya, 90, line 593; Linant de Bellefonds, Traité,
vol. 3, 86–88; Anderson, Africa, 371). According to the customs of the Bedouin in
the Western Desert, a son must respect and obey his father; and when he begins
to earn money, he must contribute generously towards his support (Obermeyer,
103). The Qà∂ì here seems to have worded the father’s request in shar'ì terms (e.g.,
faqr) making it mandatory on the part of his sons to pay him maintenance.

7 The Qà∂ì’s intervention here is limited to granting the validity of a court rul-
ing to an agreement reached by the parties themselves. This ruling is also binding
on the other sons who were not present at this session, and the amount of whose
contribution had not been determined. In other cases too, maintenance for the par-
ents was imposed with the consent of their sons. See, e.g., Davis, Archive, Sharì'a
Court of Ajdàbiya, pp. 219–20 no. [365] of July 7, 1953 (maintenance for both
parents); pp. 207–8 no. 348 of June [?], 1953 (maintenance for the mother).

8 It may well be that the three pounds were paid by way of arrears maintenance.
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to its contents (ashhada 'alayhi ) and instructed that it be registered.

[The sentence] was entered [13] on the 21st day of Sha'bàn 1373,

corresponding to April 25, 1954.

The signatures are in the protocol (∂ab†)

[14] Witnesses to the proceedings (shuhùd al-˙àl )9

[15] 'Imràn 'Ìsà
M˙ammad al-ˇàlib al-Hammàlì
M˙ammad 'Abd al-Salàm

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[16] Óusayn Mu˙ammad al-A˙làfì

9 What is intended here is the use of professional notaries as witnesses of the
entire proceedings. See Glossary, s.v. 'adl.
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Document 43

Introduction

A man died about seven years prior to this court session and left

behind a widow (Ràb˙a) and a minor son ('Abdallàh) as well as sons

by another woman. Two years later, Ràb˙a remarried and moved

with her minor son to the conjugal dwelling of her new husband.

During all this time the son was in the widow’s custody, which con-

tinued a full year after her son attained puberty (i˙tilàm)—at which

point the shar'ì period of custody (according to the Màlikì doctrine)

expires. Ibràhìm, one of the minor’s paternal half-brothers,1 acted

as his proxy and seems to have enjoyed full control of the patri-

mony. About eight months prior to the present court session a suc-

cession order with respect to this estate was issued by the Sharì'a
Court, probably on the widow’s initiative. One week prior to the

session, Ibràhìm took 'Abdallàh away from her and Ràb˙a lodged

a claim against Ibràhìm asking that the court instruct him to return

her son into her custody and, at the same time, sought permission

to keep under her supervision (muràqaba) her son’s share of his father’s

estate, consisting of rent due on a house that had also been in

Ibràhìm’s possession.

The defendant, Ibràhìm, stated that, at the time of Ràb˙a’s mar-

riage to her new husband, an agreement had been reached between

the two of them to the effect that the defendant would pay 'Abdallàh’s

maintenance from the date of the latter’s transfer to the new con-

jugal dwelling out of 'Abdallàh’s share of the revenue accruing from

the rent. Since Ràb˙a’s present husband had not claimed arrears

maintenance for that period—despite the aforementioned agreement—

the defendant was ready, as a good will gesture, to restore 'Abdallàh
to his mother’s custody on condition that the boy would not stay

with her longer than one year. The mother refused to accept any

time limit and insisted on her previous claim.

The Qà∂ì ruled that because 'Abdallàh’s paternal half-brothers

had tacitly agreed to granting Ràb˙a custody over her son for over

a year after the expiry of the shar'ì period of custody, their right to

claim 'Abdallàh ceased, and since Ràb˙a had not given up custody

1 See Glossary, s.v. akh li-ab.
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of her son, her right in this matter remained intact. The Qà∂ì oblig-

ated the defendant to transfer to the mother 'Abdallàh’s portion of

the revenue accruing from the rent of the house for the period dur-

ing which Ibràhìm had occupied it, and also required him to pay

'Abdallàh’s portion of the rent due for his own occupancy of the

house starting from the day of the litigation.

It seems that the main issue in the case under review was the

paternal half-brother’s wish to control the minor’s share in their

father’s estate rather than the question of the mother’s right of cus-

tody. This objective had been fully achieved as long as the defendant

acted as the minor’s proxy. The mother’s remarriage and the issuing

of a shar'ì succession order with respect to the patrimony threatened

to undermine the defendant’s effective control over his paternal half-

brother’s share in the estate.

The case under study illustrates a trend on the part of women as

weak members in tribal society to resort to the sharì 'a court with a

view to protecting their rights under the sharì 'a.2 The Qà∂ì, for his

part, fully realized these expectations.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.3

[2] In the reign of the glorious Sovereign, sayyid Mu˙ammad Idrìs
I, King of the United Kingdom of Libya. May Allàh the Exalted

preserve him!4

[3] sentence (ÓUKM ) granting ràb˙a bint a˙mad custody (ÓAÎÀNA)

of her minor son 'abdallàh 'abd al-qàdir bàzàma, and 
establishing the son’s right to the rent due to him 

from his father’s house.
Entered in [register] no. 4/119, p. 73

2 See Introduction to this volume, p. 5; Layish, Legal Documents, 3; Davis, Libyan
Politics, 223.

3 See doc. 1, fn. 2.
4 See doc. 1, fn. 3.
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[4] In the Sharì'a Court of Ajdàbiya presided over by the Qà∂ì
Shaykh Mu˙ammad al-Sanùsì al-Ghazzàlì al-Kha††àbì. May Allàh
prosper him. Amen!

[5] A woman called Ràb˙a bint A˙mad al-Majbarì from the

Bàzàma lineage ('à"ila) [of the Majàbra tribe],5 born in Kufra and

residing in Ajdàbiya, aged 40, [6] identified (ma'rùfa)6 by person and

name, stated [with regard to] her son 'Abdallàh b. 'Abd al-Qàdir

Bàzàma, who was seven years old:

[7] His father the aforementioned ['Abd al-Qàdir Bàzàma] died and
I remarried two years after his decease, and my son the aforemen-
tioned 'Abdallàh remained with me.7 A week ago [8] from the date
of [the present court session], his paternal half-brother (akhùhu li-abìhi ),
called Ibràhìm, took him away and has not returned him [to me]
since.8 I ask the noble Sharì'a Court to instruct the aforementioned
Ibràhìm [9] to restore my son to me. I likewise ask that his [the son’s]
share of his father’s house be transferred into my possession.9

When Ibràhìm was questioned on this matter [10] he confirmed

what his aforementioned father’s wife had stated. He said:

Since Mr. 'Abdallàh al-Óabìb [Ràb˙a’s second husband] does not
claim the maintenance [from the defendant Ibràhìm] [11] due for the
period that has elapsed [that is, since the transfer of the child to the
new conjugal dwelling] (nafaqa mà∂iya), [the maintenance which] had

5 See De Agostini, Cirenáica, 336ff.
6 See Glossary, s.v. ta'rìf.
7 The mother’s right to custody is anchored in the sharì'a which, however, does

not recognize the minor’s best interest as a principle. According to the most dom-
inant opinion in the Màlikì school, the period of custody expires with respect to a
boy with the appearance of the first manifestations of puberty (i˙tilàm), and with
respect to a girl—on the consummation of her marriage (see Ibn 'Àßim, al-'Àßimiyya,
98f., lines 657–58; Linant de Bellefonds, Traité, vol. 1, 171). According to custom-
ary law in the Western Desert, a divorced woman is entitled to the custody of her
minor children, and the divorcing husband must provide for their maintenance.
The children are transferred to their father immediately after termination of wean-
ing ( fi†àm) unless he freely renounces his right, in which case he must proceed with
the payment of maintenance. If he is unable to provide maintenance, his agnates
should do this in his stead (al-Jawharì, 200–1). Ràb˙a kept her son in her custody
for over a year after he attained puberty (see lines 15–16 below).

8 The reason for this would seem the paternal half-brother’s wish to control
'Abdallàh’s share in the estate; the formal expiry of the mother’s right to custody
was used as a pretext to this end (see below).

9 She here means that she wishes to receive the minor’s share of the revenues
due as rent on the house (which his paternal half-brother had appropriated for his
own use) so as to provide her son’s maintenance (see below).

document 43 155



been stipulated [from Ibràhìm] on the day of the marriage to the
aforementioned wife of my father,10 I am ready to return my brother
'Abdallàh [12] to his aforementioned mother at the earliest occasion
on condition that he stays with her for a period not exceeding one
year.

I [the Qà∂ì] summoned the aforementioned Ràb˙a [to court] [13]

and read before her the response of the aforementioned Ibràhìm,

and she declared her unwillingness to accept any condition whatso-

ever with regard to the custody (˙a∂àna) [14] of her son. She repeat-

edly demanded her right to custody of her son 'Abdallàh, as well

as control (muràqaba) over his share (sahm) [of his father’s estate] now

in the possession of his brother Ibràhìm. Her request was granted;

the aforementioned judge appointed a committee that estimated the

extent [of the rent] due on the house as six pounds a year.

[15] Since the claimant Ràb˙a did not give up custody of her

son 'Abdallàh, who had lived with her for over a year, [16] after

the lapse (suqù†) of her right of custody over him with his brothers’

tacit acceptance—and their silence testifies to their consent and suffices

to annul their right [over the child]—, and considering the fact that

[17] the aforementioned Ràb˙a did not renounce (lam tatanàzal ) her

right to custody over her son 'Abdallàh,11 and that Ibràhìm had

10 It would seem that on the day of her remarriage to her present husband,
Ràb˙a had entered into an agreement with the defendant Ibràhìm that the latter
would pay 'Abdallàh’s maintenance from the date of the latter’s transfer to the new
conjugal dwelling out of his share of the rent due on the house. The agreement
had not been fulfilled and the new husband had supported 'Abdallàh himself with-
out advancing any claims against the defendant. There is some evidence in the
Libyan sijill to the effect that a husband undertakes to provide maintenance to his
wife’s children by a previous husband. See Davis, Archive, Sharì'a Court of Ajdàbiya,
p. 85 no. 85 of September 13, 1943; p. 119 no. 119 of January 9, 1944. Occasionally,
however, the second husband insists that maintenance for the minor be paid by
the minor’s father. See Davis, Archive, Sharì'a Court of Ajdàbiya, p. 27 no. 52 of
September 8, 1951. For arrangements concerning the question of custody by mutual
agreement between the remarried mother and the children’s agnates, see Anderson,
Africa, 215.

11 In other words, the mother’s right to custody of the child had expired upon
his attaining puberty. Nevertheless, she continued to keep the child well over one
year after that date with his paternal half-brothers’ tacit consent. The Màlikì school
does not recognize guardianship over the person (wilàya 'alà ’l-nafs), and even with
respect to guardianship over property (wilàya 'alà ’l-màl )—this position is reserved
to the minor’s father (but not other agnates) or the latter’s testamentary guardian
(waßì) and, in their absence, to the qà∂ì (see Linant de Bellefonds, Traité, vol. 3,
180–83). In the Qà∂ì’s view, the brothers’ tacit consent deprived them of their right
to the child (the nature of which is not specified; Ibràhìm was the minor’s proxy,
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admitted that he had lived [18] in the house since his father’s death

without contributing anything to his brother 'Abdallàh’s maintenance

out of [the latter’s] share [of the rent] of the house, and that [fur-

thermore] the witnesses had testified [19] that the house was the

property (milk) of the deceased 'Abd al-Qàdir Bàzàma to which

'Abdallàh, the aforementioned minor, had the right of inheritance

together with the rest of the legal heirs (waratha), [in short] on the

basis of [20] the foregoing [facts], [the professional witnesses made

the following statement:]

the aforementioned judge made us testify (ashhadanà) to his ruling that
the aforementioned Ràb˙a had the right of custody over her son, the
aforementioned 'Abdallàh, [21] and he likewise ruled that Ibràhìm b.
'Abd al-Qàdir is henceforth obliged to pay one and a half pounds a
year as rent for his occupancy of the house. [22] He also ruled that
he [Ibràhìm] was to pay the minor 'Abdallàh’s share [out of the rev-
enues] accruing from the rent [of the house] for the period during
which he had occupied it, that is, for seven [23] years while acting as
the minor’s proxy (nàba), the sum of ten and a half pounds, this being
the [minor’s] share [of the revenues from the rent] on the aforemen-
tioned house [24] according to the shar'ì prescribed rules of inheritance
( farì∂a); [the succession order was] issued by the court on April 2,
1952 (order no. 4/135).12

[25] [Issued] as a valid shar'ì sentence. [The Qà∂ì] signed and

confirmed it and instructed that it be carried out as required. This

was done in the precincts where the Qà∂ì is officially located. [26]

He had the undersigned witnesses testify to this effect and instructed

that it be entered. The sentence was entered on the 18th day of

Rabì' al-Awwal 1372 [27] corresponding to December 6, 1952.

The claimant’s fingerprint and the defendant’s signature

[28] Witnesses to the proceedings (shuhùd al-˙àl )
[29] Mr. 'Abdallàh Mùsà
Mr. 'Abd al-Rahmàn Óamùda

Mr. 'Umar Àdam

see line 23 below) and extended the woman’s own right of custody (for unspecified
period), which she had not renounced.

12 It may well be that the order of succession had been initiated by Ràb˙a with
a view to obtaining possession of her son 'Abdallàh’s share of the estate. This ini-
tiative seems to have provided Ibràhìm, the paternal half-brother with the imme-
diate incentive of depriving Ràb˙a of custody.
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Mr. 'Abd al-Óalìm Dawla

Mr. M˙ammad 'Abd al-Salàm
[30] The Shar'ì Nà"ib
Mu˙ammad ˇàlib al-Hammàlì13

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[31] Mu˙ammad al-Sanùsì al-Ghazzàlì [al-Kha††àbì]

13 He acts concurrently or intermittently in two capacities: as a Shar'ì Nà"ib and
as a notary or professional witness. See Name Index of Qà∂ìs, Nà"ibs and Other
Judicial Clerks. Cf. doc. 17, fn. 8 below.
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Document 44

Introduction

A woman brought a claim against her elder son, who had taken

possession of property (livestock, land, and merchandise) belonging

to her younger son, a minor, then still in her custody. This prop-

erty apparently constituted the latter’s share of his father’s estate.

The court appointed her, with the consent of her elder son, guardian

of her minor son’s property, until the expiry of the latter’s period

of custody, and instructed the elder son to transfer into her posses-

sion all the younger son’s property, and to refrain from attempting

to encroach upon it unlawfully in the future.

The dispute between the mother and her elder son over the minor

son’s property reflects the conflict between the shar'ì norm granting

women the competence to dispose of property and the customary

norm favouring the minor’s agnates. In this case the Qà∂ì endeav-

ours to impose the shar'ì norm.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions and

grant them peace.1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya, and Emir of Barqa [Cyrenaica]. May

Allàh the Exalted preserve him!2

[3] appointment of sa'ìda bint sa'ìd 'abèd as guardian 
over her minor son m˙ammad

Entered in register no. 452, p. 301

[4] At the Sharì'a court of Ajdàbiya, presided over by the Qà∂ì,
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him! Amen.

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
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[5] On the basis of what has been reported by Sa'ìda bint Sa'ìd
b. 'Abèd from the Nkhèlàt [sublineage of the Mùmin branch of the

subtribe al-ˇarsh] belonging to the 'Urfa3 tribe [qabìla] and her son

Mas'ùd b. Óasan b. 'Askar from the 'Alì [lineage] of the Maghàrba4

tribe, [both having been] identified (ma'rùfayn)5 [6] by person and

name in register no. 452, on July 4, 1954, it was proved to the sat-

isfaction of the aforementioned judge (˙àkim) that her minor (qàßir)
son owned a she-camel the value of which is equivalent6 [7] to ibn

'ashàr,7 another camel which this year became a qa'ùd,8 [another]

camel ( jamal ), eight sheep, four yearling ewe lambs (˙awliyyàt),9 one

male yearling lamb, nine goats, eight heads of cattle ('ajmiyyàt)10 [8]

eight four-year-old goats (rubà'iyyàt),11 two male goats, four young

nanny-goats, a portion equivalent to a third of a sàniya12 on a vine-

yard located in Shahwàn, identified by them, three [9] and one-

third ßìwàn13 of barley (sha'ìr) from the previous year, and six and a

half ßìwàn of new barley [i.e., this year’s crop].

After her son Mas'ùd gave his consent, the aforementioned judge

ruled [10] the appointment (naßb) of the aforementioned Sa'ìda as

shar'ì guardian (muqaddama)14 over [the property of ] her aforemen-

tioned son Ma˙mùd for the period of the shar'ì custody (˙a∂àna),15

3 See De Agostini, Cirenáica, 231ff., 240, 242, 244; Evans-Pritchard, map facing
p. 35.

4 See De Agostini, Cirenáica, 316–21; Evans-Pritchard, map facing p. 35.
5 See Glossary, s.v. ta'rìf.
6 If ta˙tahà is the right reading, then the translation should be: “[. . .] a she-

camel accompanied by [. . .].”
7 Kurpershoek (412) cites 'a“àr “she camels whose young have become ˙a“uw,

about ten months old.”
8 Cf. gi'ùd (pl. gi'dàn), “young male camels for the first six years, until their eye-

teeth, nìbàn, become fully developed” (Musil, 334).
9 Cf. ˙aulì, “mouton” (Dozy, vol. 1, 341).

10 Cf. 'jamiyy (pl. 'ajàma), “taureau, jeune taureau d’environ deux (ou trois) ans,
veau” (Dozy, vol. 2, 98).

11 See Lane, 1018ii. Hava (238) gives rabà'iyyàt, “toothless (beast).”
12 Irrigated plot of land. See Glossary.
13 ßà' (pl. àßu', aßwu' ), “mesure variable de quarante à cinquante livres” (Dozy,

vol. 1, 853).
14 In the absence of the minor’s father or the latter’s testamentary guardian (waßì ),

the qà∂ì may appoint a guardian (muqaddam) over the minor’s property. See Linant
de Bellefonds, Traité, vol. 3, 183; Glossary, s.v. muqaddam.

15 What is intended here is no doubt the minor son’s portion of his father’s estate,
which had been taken over by the elder son. The latter consented to the mother’s
appointment on condition that it be only temporary, that is, lasting until the minor
attained puberty which signifies the expiry of the period of ˙a∂àna. Under Màlikì
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and obligated her to look after [11] his property. Any carelessness

on her part in carrying out her function, or loss of the property

[incurred] would render her liable (malzùma) to make good the loss.

He also bound her to present this court with a report [12] every

six months starting from the date [of the present ruling].16 He like-

wise bound her son, the aforementioned Mas'ùd, to deliver into her

keeping everything in his possession belonging to his aforementioned

minor brother [13] and to refrain from seizing unlawfully ( yata'addà)
the aforementioned brother’s property in the future. [Issued] as shar'ì
sentence (˙ukm). [The Qà∂ì] appended his signature to it, confirmed

it, had the undersigned witnesses testify (ashhada) to its contents [14]

and instructed that it be registered. [The sentence] was entered on

the 3rd day of Dhù ’l-Qa'da 1373 corresponding to July 4, 1954.

The signatures are included in the court protocol (∂ab†).

[15] Witnesses to the proceedings (shuhùd al-˙àl )17

[16] 'Imràn 'Ìsà
M˙ammad 'Abd al-Salàm
M˙ammad al-ˇàlib al-Hammàlì

The matter being as stated above

The Qà∂ì of Ajdàbiya

[17] Óusayn Mu˙ammad al-A˙làfì

doctrine, the minor’s agnates (with the exception of the father) are not natural
guardians, but Mas'ùd, the minor’s elder brother, may gain control over the minor’s
share of the estate by being appointed as his proxy (see doc. 43 above) or guardian
by the court. In other cases, the court appointed the paternal uncle ('amm) as a
guardian over the minors’ shares in their father’s estate “by virtue of strength of
relationship” (li-quwwat al-qaràba). See Davis, Archive, Sharì'a Court of Ajdàbiyya,
p. 111 no. [?] of January [?], 1947; p. 186 no. 183 of February [?], 1948 {The
full brother (shaqìq) of the deceased claimed in court that, as the minor’s paternal
uncle, he was “the most appropriate and qualified person” for nomination as
guardian. The maternal grandfather was appointed as supervisor (nàΩir) alongside
the guardian}. Cf. Bousquet, Islamic Law, 4–5; Marx, 185; Layish, Women, 270–71.

16 The mother’s appointment, on her own initiative, as guardian of the minor’s
property attests to her competence—under the sharì 'a—to dispose of property. In
effect, the Qà∂ì’s appointment of the mother as legal guardian constitutes an impo-
sition of a shar'ì norm at the expense of custom.

17 Professional witnesses and notaries are intended. See Glossary, s.v. 'adl.
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Document 45

Introduction

This introduction is relevant to all the documents pertaining to inher-

itance (docs. 45–54). The data provided below may give some gen-

eral notion with respect to the apportionment of estates in various

regions of Cyrenaica, particularly among the Awlàd 'Alì in the

Western Desert.

Al-Jawharì maintains that as a rule the Bedouin in the Western

Desert apportion their estates in accordance with the shar'ì rules of

inheritance.1 Mohsen too confirms that among the Awlàd 'Alì in the

same region, the daughter’s right of inheritance under the sharì 'a is

recognized. In practice, however, only sons inherit. Daughters renounce

their shares of the estate in return for some compensation and for

protection based on blood kinship; if they insist on receiving their

shares in their fathers’ estates they have to forfeit their right to pro-

tection.2 E.L. Peters has also noted that females are as a rule disin-

herited by males in order to avoid the alienation of their shares in

the patrimony through their marriage outside the agnatic family.3

Obermeyer confirms that as a rule, inheritance in the Western Desert

is determined through the patrilineal lineage principle; a daughter

may inherit only in exceptional cases, such as when the praepositus

leaves no sons or male agnates behind; she refrains from claiming

her right in the estate in the presence of sons out of respect for her

brothers.4

The agnates are concerned with the preservation of the patrimony

intact, daughters realizing their prescribed portions under the sharì 'a
actually transfer these portions outside the family and the lineage

through their marriage to strangers thus causing the fragmentation

of the patrimony.

On the face of it, there is ample evidence in the Libyan sijill that

women enjoy their shar'i capacity to own and dispose of property

1 Al-Jawharì, 202; cf. doc. 55.
2 Mohsen, 120–23.
3 Peters, Bridewealth, 128, 153. Cf. Behnke, 117–18; Colucci, Tribù, 29.
4 Obermeyer, 61–62, 109. The same applies to Bedouin in the Middle East; see

al-Qusùs, 43–44; Abù Óassàn, 280, 316; al-'Abbàdì, al-Qa∂à", 71–74; Marx, 185;
Layish, Women, 290ff.
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though, in all these cases, one gains the impression that special cir-

cumstances made possible the application of the shar'ì rules of inher-

itance. It goes without saying that the picture gained from the shar'ì
orders of succession does not necessarily reflect reality outside the

sharì 'a courts; the order of succession in itself does not prove that it

was carried out in actual fact, given the potential opposition on the

part of the male agnates.5 It stands to reason that females resort to

the sharì 'a court precisely because they are deprived of their shar'ì
rights of inheritance under customary law.

The Màlikì law of inheritance, unlike other schools of law, makes

substantial concessions to customary law at the expense of shar'ì
norms. Thus it does not recognize the shar'ì category of dhawù al-

ar˙àm, cognatic heirs and, in the absence of Qur"ànic heirs (dhawù
al-farà"i∂ ) and agnatic heirs ('aßaba),6 it assigns their portions to bayt

al-màl, the Treasury. Similarly, the Màlikì school does not recognize

the doctrine of the radd, the reversion of the residue to the Qur"ànic

heirs when their prescribed portions do not exhaust the estate and

when there are no male agnates; in these circumstances, it assigns

the residue again to bayt al-màl. According to all the other schools,

only spouses are denied the radd. And finally, the Màlikì school pro-

hibits disposal of more than one-third of an heirless estate by will.

According to other schools, the testator is not subject to the ultra

vires doctrine and may thus dispose of the entire heirless estate. It is

no wonder then, that the Bedouin of al-Qasr in the Western Desert

strongly regard depriving females (and presumably also cognates) of

their rights of inheritance to be in the best tradition of Islamic law.7

In the case under review, a daughter initiates a succession order

relating to her mother’s estate. At the time of the latter’s death some

years previously, the heirs included three daughters and a son. Prior

to this initiative, the son and one of the daughters passed away leav-

ing their portions of the inheritance to their spouses and their chil-

dren, that is, to the praepositus’ grandchildren. The Qà∂ì assigned

the estate in accordance with shar'ì apportionment. The son con-

verted the daughters from Qur"ànic into agnatic heirs each entitled

5 See, e.g., doc. 53 below.
6 On comparison between the tribal 'aßaba and the agnatic heirs under Islamic

law, see Colucci, Tribù, 29.
7 See Layish, Màlikì Waqf, 1–2; cf. Obermeyer, 194ff. On absolute freedom of

testation among the Bedouin of the Judean Desert, see Layish, Fatwà.
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to one-half of his own portion. Because the son and the daughter

had died after the praepositus, they are allotted a share of the inher-

itance alongside the living daughters. Their heirs then step into their

shoes and take the portions they would have been entitled to had

they lived. The deceased children’s spouses take their Qur"ànic por-

tions in the estate, and the grandsons are given a portion twice as

large as that of the granddaughters in the two branches of the family.

The fact that no succession order was issued in the son’s lifetime

perhaps indicates that he was in full control of the property. The

daughter’s initiative in issuing a succession order on her mother’s

estate implies that women enjoy capacity to own and dispose of

property. The fact that a mother’s estate was at issue apparently

facilitated the apportionment of the property, since no agnatic con-

siderations relating to the integrity of the family property arose.

Text

[1] In the name of Allàh the Compassionate, the Merciful. May

Allàh bless our Lord Mu˙ammad, his family and Companions and

grant them peace!8

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May

Allàh the Exalted preserve him!9

[3] SHAR'Ì apportionment (FARÌÎA) concerning the estate of the
deceased persons mabrùka, ràb˙a, àdam, and ˙sèn

Entered in register no. 443, p. 296

[4] At the Sharì'a court of Ajdàbiya, presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him! Amen.

[5] Maryam bint I˙sèn b. 'Alì Abì Fanna from the Sdèdì10 [section]

of the Zwayya tribe (qabìla), aged 55, born and resident in Ajdàbiya,

appeared [in court]. After her identification (ta'rìf )11 [6] according

8 See doc. 1, fn. 2.
9 See doc. 1, fn. 3.

10 See De Agostini, Cirenáica, 407–8.
11 See Glossary, s.v. ta'rìf.
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to shar'ì procedure by two persons of good reputation [functioning]

as notaries at this court ('adlay hàdhihi al-ma˙kama),12 [Maryam] stated

that her mother Mabrùka bint W˙èda al-Darsì died seven years pre-

viously leaving her estate, by intestate succession (mun˙aßira), [7] to

the claimant, her daughter, to her son Àdam b. Ósèn, and to her

two daughters Fi∂∂a and Ràb˙a. There were no other heirs. Two

years after her mother’s death, the aforementioned Ràb˙a died; [8]

leaving her [portion of the] estate to her husband A˙mad al-Sharìf,
her son Faraj, and her two daughters Umm al-Khèr and Mastùra.

Afterwards, the aforementioned Àdam died, and the [order of ] shar'ì
apportionment of the estate ( farì∂a) was registered at this court [9]

under no. 4/556.13 Both [Ràb˙a and Àdam] have [portions in their

mother’s] estate (tarika).14 She requests the noble Sharì'a Court (al-

shar' ) to register the deaths and to issue [an order of ] shar'ì appor-

tionment. Her statement was registered. [10] She was required to

substantiate her claim and she brought forward for [purposes of ]

testimony (shahàda) the following [witnesses]: A˙mad b. 'Agìla b.

Dàwùd al-Gßèrì and Íàli˙ b. 'Abdallàh b. Mùsà, [11] both from the

Gßèrì [sublineage of the Awlàd Mnàya' which belongs to the Sdèdì
branch] of the Zwayya15 tribe. Both of them testified that they were

12 This is an explicit indicator that professional witnesses or court notaries are
intended here. The notaries are usually required to testify to the entire legal pro-
ceeding that takes place in court in their presence; they are not required to iden-
tify the claimant or the primary witnesses (see Preface to this volume, x above;
Layish, Shahàdat naql ). In this particular case, the notaries seem to have known the
claimant personally. See Glossary, s.v. 'adl.

13 The succession order was issued with respect to Àdam’s own estate rather than
with respect to his portion in his mother’s estate.

14 Because the daughter and son died after the praepositus, they are entitled to
a portion of the estate by virtue of the principle known in Jewish law under the
name of “inheriting in the grave and transmitting [one’s share to one’s own heirs],”
i.e., someone may leave property to which he himself was entitled as heir but which
he never actually received because he died before the succession order was issued.
Cf. Ibn al-'A††àr, 565–66; al-Munjid, s.v. tanàsukh, 805ii; Layish, The Druze, 350. Had
they died before the praepositus, their issue—the orphaned grandchildren—would
have been excluded from the succession according to the rule that the nearer in
degree to the praepositus excludes the more remote. See Ibn 'Àßim, al-'Àßimiyya,
240, lines 1651ff.; Coulson, Succession, 33–34, 143–44. The concept of “inheriting
in the grave . . .” is recognized in Jordanian tribal cutomary law: a dead man may
inherit from a living man as if it were vice versa. It is presumed that a “general [i.e.,
natural] bequest” (waßiyya 'àmma) needs no formalities, such as publication, witnesses
or guarantors in order to be effective. See al-'Abbàdì, al-Jarà"im, 85.

15 See De Agostini, Cirenáica, 407–8.
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closely acquainted with the persons mentioned above by the claimant,

and that they were aware that Mabrùka [12] had died leaving her

estate to her three daughters and to her aforementioned son, Àdam.

After that, Ràb˙a died leaving her [portion of the] estate to her

aforementioned heirs. Then Àdam died [13] leaving his [portion of

the] estate to his aforementioned heirs by means [of an order] of shar'ì
apportionment bearing the number specified above. Both of their

testimonies were registered. The test of their credibility (tazkiya)16 was

carried out by [14] Shaykh M˙ammad b. al-Bghì∂ and 'Àmir Abù
Gshàriyya, both from the Zwayya tribe. When they were required

to, they testified that they were closely acquainted (ma'rifa) with the

aforementioned two witnesses (shàhidayn) [15] and that they were sat-

isfactory notaries ('adlàn ri∂à) and that their testimony was accept-

able (maqbùlà al-shahàda).
On the basis of this testimony, which concurred with [Maryam’s]

claim and which was established in accordance with [16] shar'ì pro-

cedure free from defamation (†a'n; tajrì˙), the death of all the afore-

mentioned deceased persons as well as the transfer [17] of their

estate to the aforementioned heirs and their entitlement to the entire

estate was legally established to [the satisfaction of ] the aforemen-

tioned judge (˙àkim). After [the heirs] assumed the places of the

deceased (munàsakha),17 the valid shar'ì apportionment of the estate

(ßa˙˙at al-farì∂a)—[18] consisting of 240 portions—is as follows:

To Maryam daughter of the aforementioned Mabrùka—48 por-

tions;18 to Fi∂∂a daughter of Mabrùka—also 48 portions; to A˙mad

al-Sharìf [19] husband of the aforementioned Ràb˙a—12 portions;19

to Faraj her [i.e., Ràb˙a’s] son—18 portions; to each of her two

daughters Umm al-Khèr and Mastùra—9 portions; [20] to Mabrùka,

wife of the aforementioned Àdam—12 portions;20 to 'Abdallàh, son

16 See Glossary, s.v. tazkiya.
17 The heirs of the son and daughter jointly take the shares that would have

gone to their respective parents had the latter been alive at the time of the prae-
positus’ death. See Wehr, s.v. nasakh.

18 The daughter takes a share half in size to that of the son, by virtue of the
principle of ta'ßìb; in the presence of a son she is converted from a Qur"ànic heir
into an agnatic or residuary heir. See Ibn 'Àßim, al-'Àßimiyya, 244, lines 1681ff.;
Coulson, Succession, 41–42.

19 This represents one-fourth, the husband’s Qur"ànic portion in the presence of
issue. See Coulson, Succession, 41.

20 This represents one-eighth, the wife’s Qur"ànic portion in the presence of issue.
See ibid.
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of the aforementioned Àdam—also 28 portions; to each of the four

daughters [21] of Àdam: 'Àysha, Fà†ma, Lazam and Mnàjì men-

tioned in shar'ì apportionment [succession order] no. 4/556—14 por-

tions. Such is the apportionment (taqsìm) of the entire estate. [22]

[This succession order has been issued] exactly in accordance with

shar'ì apportionment and duly certified (thubùt).21 The Qà∂ì signed it,

had the undersigned witnesses testify to this effect, and had it reg-

istered on the 22nd day of Shawwàl 1373, corresponding to June

23, 1954.

The signatures are in the protocol (∂ab†)

[23] Witnesses to the proceedings (shuhùd al-˙àl )22

[24] 'Imràn 'Ìsà
M˙ammad 'Abd al-Salàm
M˙ammad al-ˇàlib al-Hammàlì

The matter is as indicated above

The Qà∂ì of Ajdàbiya

[25] Óusayn b. Mu˙ammad al-A˙làfì

21 The evidence of the sijill indicates that women of various degrees of relation-
ship to the deceased frequently initiated the issuing of succession orders and were
allotted shares in the estate in accordance with shar'ì apportionment. See, e.g., Davis,
Archive, Sharì'a Court of Ajdàbiya, p. [165] no. [159] of September 7, 1947 (a
woman inherits in two capacities—as a widow [1/8] and as mother in the absence
of a lineal descendant or of collaterals [1/3]; see Coulson, Succession, 43f.); p. 140
no. 248 of October 27, 1952 (a widow initiated a succession order and takes her
shar'ì share [1/8] alongside two sons of the deceased by different wives); p. 156 no.
[275] of January 10, 1953 (a widow initiates and takes her share alongside the
mother, son, and daughter of the deceased). Cf. Colucci, Tribù, 30 (Women and
fathers inherit real estate or movable estate even in the presence of sons); Kennett,
104–6. Note: according to Màlikì law, a woman does not acquire the legal capac-
ity to dispose of her property until she has consummated her marriage, and seven
years have elapsed since the conclusion of the marriage, and two witnesses have
testified that she is a prudent person capable of managing her own affairs. See Ibn
'Àßim, al-'Àßimiyya, 196 lines 1337–1338; Coulson, Succession, 247.

22 Professional witnesses are intended here. See fn. 12 above.
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Document 46

Introduction

A dispute arose between the widow of a praepositus and the other

heirs concerning ownership of a specified sàniya (garden, an irrigated

plot of land) in his estate. The widow claimed that the sàniya had

been made over to her by her husband to compensate her for the

residue of dower she had not received from him and for his appro-

priation and slaughter of some of her sheep for his own require-

ments. In other words, the sàniya is, in her view, a debt due on this

estate—one that had to be settled before the estate was divided. The

other heirs denied that it had been awarded her and claimed that

the sàniya constituted a part of the estate and consequently had to

be divided among them. The widow proved by means of witnesses,

including her husband’s brother, that the sàniya had indeed been

made over to her.

The Qà∂ì dismissed the claims of the other heirs and ruled that

except for an olive tree and two palm trees belonging to the son of

the praepositus, the sàniya was the widow’s property.

From the document one can infer that the woman insists on the

realization of her right to the dower in fulfilment of the conditions

set by the marriage contract or by way of compensation in the event

that the dower has been withheld from her. It is also possible to

infer that despite the shar'ì principle enforcing separation of prop-

erty between spouses, in practice, the husband can dispose of the

wife’s private property. Nevertheless even then, she is able to real-

ize her right to own and dispose of property, including immovable

property.1

Text

[1] A woman called Óawwà" bint 'Alì of the al-Nàkra [lineage]2

claimed that, in his lifetime, her husband Ghèth [2] Bù Gandìl had

given her (a'†àhà) the well-known Sàniyat al-Bayt3 [3] in lieu of cer-

1 See Introduction to docs. 4 and 45 above.
2 Cf. doc. 52, line 6.
3 This sàniya is mentioned in doc. 52, line 5 below.
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tain ˙awàyij 4 from her dower5 and a number of heads of sheep

belonging to her, which he had consumed.6 [4] This was her claim.

The other heirs (waratha) denied her claim stating [5] that it was

false. I [the Qà∂ì] requested her [to supply] proof by means of wit-

nesses (bayyina)7 corroborating her claim. She brought forward [6]

witnesses, and these bore out her [contention]. Their names [are

given] after [7] the date.

I have ruled that [the sàniya] belongs to her and thus the heirs’

claim has been invalidated [8] and [she] has no partner in it [the

sàniya] but Allàh, may He be praised and exalted.8 [9] Not included

in the aforementioned sàniya are the olive tree and the two palm

4 See doc. 6, line 11 above; Glossary, s.v. ˙àja.
5 In other words, the sàniya was given her by way of compensation in lieu of

the ˙awàyij, which he had failed to give her as part of the specified dower. This
implies that we are not dealing here with hiba, gift inter vivos, which signifies the
transfer of ownership of a thing with no consideration payable by the donee (On
hiba in Màliki doctrine, see Ibn 'Àßim, al-'Àßimiyya, 176–78; Linant de Bellefonds,
Traité, vol. 3, 322–23; idem, hiba, 350). On the same day this widow denied the
claim advanced by the manumitted concubine of her deceased husband that she
had been given a specified piece of land as a donation, and further claimed that
this property too had been made over to her on a previous occasion as part of her
dower (see doc. 62 below). Twenty years previously, Ghèth Bù Gandìl and his
brother Óamad Bù Gandìl had divided between the two of them the family prop-
erty and designated one of the sàniyas as dower for their brides. See doc. 52 below.
Cf. Davis, Archive, Sharì'a Court of Ajdàbiya, p. [225] no. [374] of July 19, 1953
{a widow claimed that three years prior to her husband’s death he “gave me (a'†ànì )
a house in return for the rest of the dower due to me from him [. . .] and I obtained
possession of it [. . .] during his liftime.” One of the witnesses corroborated her ver-
sion. The other witness testified that the house was given to the wife by means of
a written document}; p. 330 no. 362 of 13 Mu˙arram 1360 [ June 1954] {a widow
claimed, on the basis of a “regular document” (wathìqa 'àdiya), various kinds of prop-
erty of her husband’s estate “in return (muqàbil ) for her dower”}. In both cases,
the reference seems to be to a will. See doc. 54 below; Obermeyer, 109 (the Bedouins
in the Western Desert maintain that the deferred dower should be paid before divi-
sion of the estate among the heirs; the widow is entitled to stay in her husband’s
house until her death provided she does not remarry, and the eldest son must look
after her); Ibn al-'A††àr, 419ff., 421 {“the deferred [dower] is considered a debt
[on the estate]” (al-kàli" min al-duyùn)}, 425ff. (the widow insists on taking her shar'ì
portion in all categories of the estate).

6 In other words, the husband appropriated the sheep that constituted her pri-
vate property and slaughtered them for his own use in spite of the doctrine of sep-
aration of the spouses’ property obtaining in Islamic law. The Sàniya is a kind of
compensation for this specific deed of his. Cf. Obermeyer, 63 (concerning a woman
who received 13 camels of her husband at the time of the wedding).

7 See Glossary, s.v. bayyina.
8 This is merely for the purposes of religious embellishment. The widow is, there-

fore, sole owner of the sàniya.
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trees [that were given] to Nàjì, the son of Ghèth [the praepositus];

[10] Óawwà" has no [right] with respect to these [trees]. Thus has

it been set down and registered.

[11] September 22, 1932.

[12] The Nà"ib of the Sharì'a Court

[13] A˙mad al-Kha∂rì

[14] The aforementioned witnesses

[15–16] 'Abdallàh Bù Shàmikh

'Abd al-Nabì Bù Ikrìm
M˙ammad Bù Gandìl

[17] On the 18th day of Dhù ’l-Qa'da 1360, [corresponding to]

December 8, 1941, [18] 'Abd al-Nabì Bù Krìm and M˙ammad Bù
Gandìl appeared [in court] [19] and took an oath on the noble

Qur"àn (al-maß˙af ) saying:

By Allàh, [20]—there is no God but Allàh—,9 Ghèth Bù Gandìl gave
(a'†à) [21] the sàniya to his wife Óawwà" bint 'Alì from the al-Nàkra
[lineage] [22] in lieu of her residual dower and the heads of sheep
which he consumed.10

[23] This [document] has been registered to this effect.11

9 The oath taken on the Qur"àn in addition to the shahàda (see Glossary) is
intended to enlist religious sanction to enhance the credibility of the witness.

10 This testimony, given about nine years after the Qà∂ì ruled in the widow’s
favour, witnesses to the fact that the dispute between the heirs was not really over.

11 Along the margins of the document there is an Italian summary of this doc-
ument’s contents, with a note by the Governor of the subdistrict of Kufra to the
effect that the judgment recorded here had been approved for implementation. This
exemplifies normative control exercised by the Italian administration over the Qà∂ì’s
judgments. See Preface above.
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Document 47

Introduction

The praepositus’ widow and their daughter appoint the widow’s son

by another husband, i.e., the daughter’s maternal brother1—at the

time residing in the Sudan—as their proxy, in order to secure their

respective shar'ì portions of the estate which was located in the Sudan.

He was given authorization to represent the heirs in an official capac-

ity in all the related negotiations and before the recognized author-

ities and the shar'ì or civil courts, for the purpose of enabling them

to realize their rights. The Qà∂ì granted him the required power of

attorney. As a stranger, he does not inherit anything from his mother’s

husband, nor is he involved in considerations whereby the agnates

would want to prevent the fragmentation of the patrimony by exclud-

ing women from the inheritance.2 On the other hand, it is in his

interest to ensure that his mother secures her rights vis-à-vis the

inheritance since he is entitled to inherit from her.

Text

[1] In the Sharì 'a court of Kufra presided over by the Qà∂ì
Shaykh Mu˙ammad Íàli˙ al-Bakrì. May Allàh the Exalted grant

him success!

[2] Gbùl bint al-Óàjj M˙ammad Óèfàn and her daughter Óawwà"
bint Óàjj Jibrìl b. Faraj Óèfàn from al-ˇwàleb [sublineage] [3] of

the Majàbra3 tribe, [identified4 by] Jàbir b. Maghrib al-Grèd5 and

A˙mad b. M˙ammad Laylà, made a statement at the time of their

appearance [4] [in court] willingly (†à"i'àt) and voluntarily (mukhtàràt)
for the purpose of giving testimony (bi-qaßd al-ishhàd ) about them-

selves, while they were in a state of legal competence (˙àla jà"iza) in

1 See Glossary, s.v. akh li-umm.
2 In one case, a widow appointed her deceased husband’s brother as her proxy

in order to ensure her rights of the estate and the dower (Davis, Archive, the Sharì'a
Court of Kufra, p. 63 no. 160 of June 20, 1942). It stands to reason that these
rights may not be in harmony with the rights pertaining to the agnates of the
deceased. Cf. Introduction to doc. 45.

3 See De Agostini, Cirenáica, 336–37.
4 See Glossary, s.v. ta'rìf.
5 See doc. 64, line 2 below.
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terms of prudent judgment to dispose of property (rushd ), health

(ßi˙˙a), and free will (ikhtiyàr), [5] stating that they had empowered

(wakkalà)6 and appointed as their representative (anàbà) the son of the

former [6] and the latter’s maternal brother, the man called Óàjj
'Abdallàh b. Ismà'ìl Bù Rubawì7 from the al-ˇwàleb [sublineage] of

the Majàbra tribe [7], now residing in the Sudan. The power of

attorney is [given him] for the specified purpose (wakàla khußùßiyya)8

of securing their share in the legacy (mukhallafàt) of the aforemen-

tioned late Óàjj [8] Jibrìl b. Faraj Óèfàn—i.e., the entire portion

designated for them in the shar'ì legacy9 pertaining to every kind of

property [9] owned by him in the Sudan. He has been granted del-

egation of authority (tafwì∂)10 in regard to [this legacy, in order to

represent the heirs] in every litigation (mukhàßama) or legal proceed-

ings (muràfa'a) in which he may be required to act in this connex-

ion, [10] and on any occasion in which there might arise the matter

of the realization of their rights (˙aqq) to anything by any [available]

means, to seek proofs [by means of witnesses] (bayyinàt),11 for the

refutation (†a'n) [11] of testimonies (shahàdàt), for the acknowledgment

(iqràr), denial (inkàr), settlement (ßul˙) and remission (ibrà") [of debts],

for declaring [a witness’s testimony] as unreliable (al-ta'dìl wa’l-tajrì˙),12

and for the fulfilment (istìfà") of offer (ìjàb) or its reversal (qalbihà).13

[12] He is entitled to resort to the official departments, the shar'ì
and civil courts of law. He is entitled to appoint, at his own dis-

cretion, a proxy to act on his behalf with regard to the same 

matter over which he himself has been appointed proxy [by the

heirs]. [13] [Issued] by way of valid (ßa˙ì˙) and shar'ì power of attor-

ney (tawkìl ).

6 See Glossary, s.v. rushd; wakìl; wakàla.
7 From his name it is possible to infer that he is not the son of the praeposi-

tus, but rather the widow’s son by another man.
8 See Glossary, s.v. wakàla khußùßiyya.
9 The widow’s portion of the estate in the absence of a child or agnatic issue

amounts to one-quarter, and that of a daughter in the absence of a son, one-half.
See Coulson, Succession, 41–42.

10 See Glossary, s.v. tafwì∂.
11 See Glossary, s.v. bayyina.
12 Cf. the procedure of al-jar˙ wa’l-ta'dìl in the context of the ˙adìth (“disparag-

ing and declaring a transmitter of ˙adìths as untrustworthy”); see Robson, al-Djar˙
wa’l-ta'dìl, 462.

13 This is the correct reading of the Arabic text.
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After their due acknowledgment (iqràr) of what has been stated

above, the Qà∂ì endorsed (ajàza) the power of attorney on their

behalf, had [the witnesses] testify (ashhada) to this effect, [14] affixed

his signature to it, and instructed that it be entered on the 22nd of

Jumàdà al-Awwal 1360, [corresponding to] June 18, 1941.
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Document 48

Introduction

A husband acts as his wife’s proxy in court concerning her deceased

father’s estate. He claims that the father-in-law and his brother kept

the patrimony without dividing it among them before their death.

The proxy requests the court to question his witness, to register his

testimony and to give him a copy of the written testimony (shahàdat
naql ) to be used as the need arises.1 The witness testifies to the truth

of his claim, and the Qà∂ì instructs that his testimony be registered

so as to facilitate, in due course, the issue of a succession order

enabling the proxy’s wife to secure her share of her father’s estate.

The joint ownership by the two brothers of an undivided estate

constitutes a cooperative household, itself a transitional stage in which

a family comprising several generations undergoes fragmentation into

nuclear units. The representation of a married daughter by her hus-

band here hints at the possibility that pressures are being exerted

on her by her agnates to prevent the division of patrimony. Being

an outsider, the husband is not guided by considerations relating to

the integrity of the agnatic patrimony.2

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.3

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United kingdom of Libya, and Emir of Barqa [Cyrenaica]. May

Allàh the Exalted preserve him.4

[3] attestation of the conveyance of evidence (SHAHÀDAT NAQL )5

in favour of 'abd al-karìm mghìb
Entered in register no. 487, p. 325

1 See Glossary, s.v. Shahàdat naql; for a full analysis of this institution, see Layish,
Shahàdat naql.

2 See Introduction to doc. 45.
3 See doc. 1, fn. 2.
4 See doc. 1, fn. 3.
5 See doc. 4, fn. 6.
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[4] In the Sharì'a Court of Ajdàbiya presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him, Amen!

[5] 'Abd al-Karìm b. Mghìb b. 'Alì appeared [in court] as shar'ì
proxy (wakìl ) on behalf of his wife,6 Balàyil bint Óasan b. R˙ìm—

by virtue of a power of attorney (wakàla) issued by [6] this Court

under no. 22 on August 16, 1953—from the Zwayya tribe (qabìla),
identified (ma'rùf )7 by person and name. He made the following 

statement:

The [property of the] late Óasan, father of [7] Balàyil, whom I am
representing, and of his brother M˙ammad b. R˙ìm concerning every-
thing within their [joint] ownership, be it immovable property ('aqàr),
livestock, merchandise convertible into cash (tijàra naqdiyya) [8] and
[other] goods ('ar∂ ), was not divided (qisma)8 between the two before
their successive deaths. They [continued] to own the entire [patri-
mony] that they left behind (khallafà) in al-Kufra and al-Jikharra9 oases
and in Ma†rù˙ in equal shares (inßàfan) until [9] the present.10 I have
brought with me a witness who will testify regarding what I have said;
he is 'Abdallàh b. Íàli˙ b. al-Mabrùk Óabbàna. I ask [10] the noble
Sharì'a Court to question him, to register his testimony, and to trans-
fer it to me [so that it will be available to me] when the need arises
('inda al-luzùm).11

When the aforementioned witness 'Abdallàh was questioned, [11] he

gave testimony (shahàda) concerning which he was completely cer-

tain that he was closely acquainted with both of the deceased, the

aforementioned Óasan b. R˙ìm and his brother M˙ammad; [12]

[and] that neither of them had apportioned anything of the property

6 In his wife’s lifetime, the husband had no standing in her father’s estate. There
is no indication as to whether the husband exercised pressure over his wife to obtain
her power of attorney and to act as her representative (wakìl ) in order to secure
her share in the estate. Being an outsider to the agnatic group he is not motivated
by the desire to prevent the fragmentation of the patrimony.

7 See Glossary, s.v. ta'rìf.
8 On the mechanisms for allotment (qisma) of immovable and other property in

Màlikì law, see Ibn 'Àßim, al-'Àßimiyya, 140–46.
9 See Evans-Pritchard, map facing p. 35.

10 In other words, no succession order was issued in regard to the estate that
was inherited by the two brothers. Instead of dividing it between them as required
by shar'ì apportionment, they chose to retain their joint ownership—a kind of fam-
ily mushà' (see Glossary)—and to administer the household on a cooperative basis.
See Introduction to doc. 4.

11 I.e. when a succession order is issued in which his wife’s shar'ì share in her
father’s estate will be secured. For further details, see Layish, Shahàdat naql, Case 2.
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in their [ joint] ownership until this day [i.e., during their lifetime];

and that the entire [patrimony] that they left behind [after their

death] still belonged to them in equal shares until the present time.

He afterwards stated: “This is what I testify [13] and let Allàh be

our pledge [lit. agent] (wakìl ) to our words.”12

On the basis of what was reported by the aforementioned witness

while he was in a state of legal competence (˙àla jà"iza) in shar'ì
terms, and duly certified (thubùt) [14] in the presence of the afore-

mentioned judge (˙àkim), the latter endorsed (ajàza) this testimony on

the responsibility of the witness, affixed his signature thereto, had

[15] the undersigned [professional witnesses] testify to this effect, and

instructed that it be registered.13 [The testimony] was entered on

the 5th day of Dhù ’l-Óijja 1373, corresponding to August 4, 1954.

The signatories are in the protocol (∂ab†).

[16] Witnesses to the proceedings (shuhùd al-˙àl )14

[17] 'Imràn 'Ìsà
M˙ammad 'Abd al-Salàm
M˙ammad al-ˇàlib al-Hammàlì

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[18] Óusayn Mu˙ammad al-A˙làfì

12 This is a manner of speaking intended to enhance the credibility of the wit-
ness. See doc. 4, fn. 15 above; Glossary, s.v. wakìl.

13 The registered testimony is intended to secure the daughter’s shar'ì share in
the estate at the moment when the succession order is issued.

14 Professional witnesses or notaries are intended here. See Glossary, s.v. 'adl.
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Document 49

Introduction

A faqìh claims his wife’s portion of her father’s estate. The text does

not specify whether the daughter was alive or dead at the time her

husband sought a succession order, although some circumstantial evi-

dence supports the second possibility (see fn. 3 below). In any case,

it seems that prior to the faqìh’s initiative, the praepositus’ daughter

failed to obtain her portion, apparently because of pressure exercised

by her agnates. The other heirs to the father’s estate are represented

by a proxy.

This is not a regular succession order that specifies each heir’s

shar'ì portion of the estate. Rather, we have here an agreement

between the relevant parties concerning the manner in which the

estate is to be divided, in an effort to prevent the disintegration of

the patrimony through the marriage of the daughter to someone

outside the agnatic group. The parties agree that the daughter alone

should take the entire sum of money left by her father as well as “her

share of the real estate,” which the Qà∂ì fails to specify. This sug-

gests that the faqìh renounced part of his wife’s right to the immov-

able property. The division of the estate was reached by agreement

between the parties (rather than by succession order, as required by

the sharì 'a), and the Qà∂ì accorded the agreement the validity of a

shar'ì judgment.1

Text

[1] The faqìh2 M˙ammad Abù Faraj appeared [in court], accom-

panied by M˙ammad al-Mabrùk. [2] The situation is as follows: the

faqìh claims his wife’s portion (sahm) of the estate (mukhallafàt) left by

her father, [3] Abù al-Gàsim Bù R˙ìm.3 It was legally established

1 See Introduction to doc. 45 above; and doc. 55 below.
2 Faqìh—in the popular, rather than formal, sense of the term. Cf. Layish, Dàr

'adl, 209. See doc. 9, line 14 above.
3 Since there is no indication in the text that the husband is acting as proxy for

his wife, it appears that the wife is deceased, and that he is now claiming her share
of the estate. During her lifetime, the praepositus’ daughter was prevented from
exercising her rights vis-à-vis the estate, apparently as a result of pressure exerted
by her agnates (see Introduction to doc. 45 above). After her death, these con-
straints disappeared and her husband insisted on the implementation of her shar'ì
rights in regard to the estate. It is not specified who the other heirs are, although
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(thabata) that he [the praepositus] owned 45 arab majìdì riyàls.4 [4]

[The parties agreed that] these belong exclusively to the faqìh’s wife,

who [in addition] is also entitled to her [unspecified] share [of the

estate] (naßìb) out of the real estate (milk).5

[5] [This division of the estate] was sanctioned by a judgment

(˙ukm) and an agreement (ittifàq) [between all the parties concerned]

reached to the satisfaction (ri∂à) of the proxy (wakìl ),6 [6] M˙ammad

al-Mabrùk, and the claimant (†àlib), the faqìh M˙ammad, and [thus]

no further claim (da'wà) or demand remained between them.

July 5, 1932.

The Qà∂ì A˙mad al-Kha∂rì7

there is some indication of their existence (see fn. 5 below). Alongside a child or
agnatic issue, the husband is entitled to his Qur"ànic portion of the estate, that is,
one-quarter, and, in the absence of agnatic heirs, one-half. The husband is not enti-
tled to the radd, i.e., the residue of the estate remaining after the other Qur"ànic
heirs have received their portions without the estate being exhausted and provided
no male agnates ('aßaba) exist. The doctrine of radd is not recognized by the Màlikì
school. See Coulson, Succession, 41, 50–51.

4 See Glossary, s.v. riyàl majìdì 'arab.
5 The fact that the faqìh’s wife, i.e., the praepositus’ daughter, is entitled to a

portion of the immovable property indicates that other heirs were also involved.
According to the shar'ì rules of inheritance, in the absence of a son, the daughter,
as a Qur"ànic heir, is entitled to one-half of the estate, and alongside a son—half
the son’s share, in accordance with the principle of ta'ßìb. (see Ibn 'Àßim, al-'Àßimiyya,
244, line 1681; Coulson, Succession, 41–42). The fact that the Qà∂ì does not spec-
ify the extent of “her share” (naßìbuhà) suggests that it was decided by agreement
between the parties rather than by the shar'ì rules of inheritance. See line 6 below.

6 It appears that the wakìl represents the remaining heirs. In order to be effective,
a shar'ì succession order does not require the parties’ consent, and one may assume
that the faqìh was fully aware of this. What is probably meant here is voluntary
agreement between the parties concerning the actual division of the estate. Thus
the daughter receives the entire amount of money belonging to her father’s estate
(rather than her shar'ì portion). This is a practical expedient whereby the wakìl com-
pensates her husband for his partial renunciation of his wife’s right to the immov-
able property. For this purpose, an agreement among the parties was mandatory.
The wakìl’s function was to prevent the transfer of patrimony to heirs outside the
agnatic group as a result of the daughter’s marriage to an outsider. The Qà∂ì
accorded the customary agreement between the parties the validity of a shar'ì judg-
ment, and he avoided—probably intentionally—any mention of the shar'ì portion
due to her, having regard to the specific situation obtaining vis-à-vis the other heirs.
This procedure exemplifies a court ruling in which custom prevails over the sharì 'a.

7 On the margins of the document there is a summary of its contents in Italian
bearing the signature of the Military Governor of the sub-district of Kufra; this is
an instance of the Italian administrator’s normative supervision of the Qà∂ì’s ver-
dicts. See Layish, Legal Documents, 15; Preface to this volume, xii; cf. docs. 27 and
46 above, and docs. 62, 65, 66, 68, and 72 below.
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Document 50

Introduction

After a succession order over a deceased wife’s legacy had been

issued by the Sharì'a Court, a dispute arose between the woman’s

father and her husband concerning payment by the latter of the

dower and his share in his wife’s estate. The Qà∂ì ruled that the

deceased wife’s father should transfer one-half of his daughter’s estate

to her husband on the grounds that this constituted the shar'ì por-

tion of her estate (probably in the absence of children), as had been

specified in the order of succession. To this end the Qà∂ì resorted

to the Màlikì legal literature.

On the other hand, the Qà∂ì rejected the husband’s claim that

he had paid the entire dower to his father-in-law (in itself a custom-

ary norm according to which the woman is not a party to the mar-

riage contract) in his wife’s lifetime. He ruled that the husband should

transfer to the late wife’s parents one-half of the dower. This seems

to be the residue of the deceased woman’s estate after the husband

had received his shar'ì portion as a Qur"ànic heir (i.e., one-half ).

In this matter the Qà∂ì endeavoured to impose the shar'ì norm

without compromising with the customary practice.1

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and his Companions,

and grant them peace!2

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him!3

[3] In the Sharì'a Court of Ajdàbiya presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him, Amen!

1 See Introduction to doc. 45.
2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.
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[4] On the basis of what has been claimed by M˙ammad b. 'Abd

al-'Azìz b. Jum'a al-Fàkhrì of the Bù 'Awa∂ lineage ('à"ila) in claim

no. 351, entered in register (∂ab†) vol. VI, [5] on pages 236, 246,

and 252, on January 24, 1954, against Óàjj Màzig b. 'Ìsà al-'Anànì,
and on the basis of what the aforementioned defendant [6] and his

proxy (wakìl ) have claimed in the presence of the undersigned [pro-

fessional] witnesses, and in virtue of what has been said in the shar'ì
prescribed apportionment ( farì∂a) no. 480, entered in the fourth reg-

ister of sentences (a˙kàm) on [7] January 23, 1954, and [having regard

to] the certification (thubùt) of all this by the aforementioned judge

(˙àkim)—the following sentence was handed down:

First, it was decreed that the aforementioned M˙ammad 'Abd al-

'Azìz should return [i.e., transfer] half [8] the [specified] dower

(ßadàq), which he acknowledged, to the parents of his deceased wife,

the aforementioned Fà†ma. The claim advanced by the aforemen-

tioned M˙ammad 'Abd al-'Azìz to the effect that he had paid the

dower to his wife’s father4 [9] five years previously in her lifetime

was rejected.5 Secondly, it was decreed that the aforementioned Óàjj
Màzig should return [i.e., transfer] one-half of the entire legacy (tarika)

belonging to his daughter, [10] the aforementioned Fà†ma, to her

husband, the aforementioned M˙ammad 'Abd al-'Azìz, this being

his shar'ì portion of [his wife’s] estate (mìràth) as specified in the afore-

mentioned shar'ì prescribed apportionment ( farì∂a).6 [11] [This deci-

sion] is founded on a legal opinion (mà aftà bihi ) issued by Shaykh

'Illaysh in the first part of his fatwàs on page 413, [in the paragraph]

“Concerning a Bedouin [12] who married off his daughter etc.”7

4 This claim reflects a customary norm. According to the sharì 'a, the wife is a
party to the marriage contract, and the dower is her own private property (see
Glossary, s.v. 'aqd; ßadàq; doc. 1, fn. 14 above).

5 In other words, the dower is treated by the Qà∂ì as part of Fà†ma’s estate.
From the succession order (see lines 9–10 below) it may be inferred that the deceased
wife left no surviving child. Under these circumstances the husband takes one-half
of his wife’s estate, and the parents exhaust the residue of the estate: the mother
inherits one-sixth in the presence of the collaterals of the deceased, and one-third
in their absence; the father inherits as the nearest male agnate (residuary heir) in
the absence of any lineal descendant (see fn. 6 below). See Coulson, Succession, 41,
43ff.

6 From the succession order specifying that the husband acquires half his wife’s
inheritance one can infer that the couple had no children.

7 In the case referred to in the document, a Bedouin illegally seized his daugh-
ter’s dower (camels) and disposed of it at will apparently with her tacit consent.
When her husband died, the Bedouin married her off to another man. After her
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[Issued] by way of valid (ßa˙ì˙) shar'ì sentence (˙ukm). [The Qà∂ì]
signed and endorsed it. This transpired in the precincts where the

Qà∂ì is officially located. [13] [The Qà∂ì] instructed that it be reg-

istered. [The sentence] was registered on the 15th day of Rajab al-

Fard8 1373, corresponding to March 20, 1954.

[14] Witnesses to the proceedings (shuhùd al-˙àl )9

[15] 'Imràn 'Ìsà
M˙ammad 'Abd al-Salàm

The matter being as indicated above

The Qà∂ì of the District of Ajdàbiya

[16] Óusayn Mu˙ammad al-A˙làfì

death, her second husband claimed his portion of the dower paid by the first hus-
band as part of her estate. 'Illaysh ruled in his fatwà that the daughter’s right to
the dower nevertheless remained intact and that the Bedouin should transfer to the
surviving husband and their common children their portions of the prompt dower
due to the deceased daughter from her father. See 'Illaysh, vol. 1, 413–14. The
Qà∂ì resorted to the Màlikì legal literature in order to defend the husband’s shar'ì
right to a portion of his wife’s inheritance. Cf. Layish, Legal Documents, 18 fn. 26;
idem, Divorce, 146, 200, 207.

8 Epithet of the month of Rajab.
9 Professional witnesses or notaries are intended. See Glossary, s.v. 'adl.
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Document 51

Introduction

A man initiates the issue of a succession order on the estate of his

maternal half-brother [uterine brother]. The heirs are as follows: the

praepositus’ mother, his widow, two maternal half-brothers, two full

[germane] brothers and a full sister. The Qà∂ì apportions the estate

according to the shar'ì law of intestate succession. First of all, the

Qur"ànic heirs—the mother, the widow and the two maternal half-

brothers—are allotted their prescribed portions. The remainder is

divided among the agnatic heirs—the full brothers and full sister.

The two maternal half-brothers almost exhaust the estate and, con-

trary to what one would expect in an agnatic society, they are allotted

greater portions than those reserved for the full brothers. This may

explain why the succession order was issued on the maternal half-

brother’s initiative.

The case under review suggests that the sharì 'a court is resorted

to by cognates whose position with respect to property rights under

tribal customary law is weak compared to their rights under the

sharì 'a.1

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.2

[2] In the reign of His Highness sayyid Mu˙ammad Idrìs al-Mahdì
al-Sanùsì Emir of Barqa [Cyrenaica].3

[3] SHAR'Ì apportionment (FARÌÎA) [of the estate of]

marba∂ b. al-ßiddìg marba∂ al-sa'è†ì

Entered in register no. 338, pp. 5/234 and 235

1 See Introduction to doc. 45 above; Layish, Legal Documents, 3; Davis, Libyan
Politics, 223; cf. doc. 3 above.

2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.

182 personal status and succession



[4] In the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
Shaykh Mu˙ammad Faraj Abì Óulayqa. May Allàh the Exalted grant

him success.

A man called Mgàwì b. 'Abdallàh Abì Órè'ìd [5] al-Sa'è†ì, identified
(mu'arraf ) by person according to the shar'ì procedure (manhaj )4 made

the following statement:

I had a maternal half-brother (akh li-umm) called Marba∂ b. al-Íiddìg
b. Marba∂ al-Sa'è†ì. He died leaving [6] his intestate succession (mun˙aßir
al-wiràtha) to his mother Fà†ma bint Rkhìß, his wife Ta'wì∂a bint 'Awa∂,
his5 full brothers (ashiqqà") A˙mad, Mùsà, and Maryam, and to his
maternal half-brothers Shhàdì, [7] and myself [both of us] the sons of
'Abdallàh Abì Órè'ìd. I ask that the noble Sharì'a Court hear my
[evidence, presented by means of] witnesses (bayyina),6 [and have them
testify] to my statement, and to issue a ruling on the matter.

His request was granted and he was required to substantiate his

claim (da'wà). [8] He brought forward—for the purpose of testifying

to the above—all of the following persons: Óasan b. Sa'ìd 'Abd al-

'Urfì and al-Làfì b. Ya˙yà b. Salmàn al-Ga†afànì. After their iden-

tification (ma'rifa),7 was verified (ta˙aqquq), they were called to witness

(al-istishhàd fìhimà), [and] they gave testimony [9] concerning which

they were in no doubt whatsoever. They said:

We were closely acquainted with Marba∂ b. al-Íiddìg in his lifetime.
We further (wa-ma'ahà),8 testify that he died after having left his intes-
tate succession to his mother [10] Fà†ma bint Rkhìß, and to his two
[maternal half-] brothers Mgàwì and Shhàdì, sons of 'Abdallàh Abì
Órè'ìd, to his wife Ta'wì∂a bint 'Awa∂, and to his full brothers [and
full sister] A˙mad, Mùsà, and Maryam [11], and that he had no heir
other than these.

Subsequently, a credibility test (tazkiya)9 was conducted by both [the

faqìh 'A†iyya]10 b. Ibràhìm al-Mhashhish and Sayf b. Ibràhìm Jamìl
al-Gbèlì, both identified in person; these said: “[12] We testify that

4 See Glossary, s.v. ta'rìf.
5 The original Arabic text should read ashiqqà"ihi.
6 See Glossary, s.v. bayyina.
7 See Glossary, s.v. ta'rìf.
8 This is an instance of anacoluthon. I am grateful to Professor Moshe Piamenta

from the Hebrew University of Jerusalem for drawing my attention to this phe-
nomenon.

9 See Glossary, s.v. tazkiya.
10 See Layish, Legal Documents, 68, doc. 51, fn. 2.
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both of them are persons with an honourable and satisfactory record

('adlàn ri∂à).” Afterwards Shaykh 'A†iyya al-Mhashhish was appointed

by the court as a proxy (wakìl musakhkhar) on behalf of the heirs [not

present in court].11 [The Qà∂ì, before pronouncing judgment] granted

him a delay (u'dhira lahu)12 for the purpose of providing evidence

through witnesses (bayyina) [that would refute the evidence given by

the witnesses produced by the initiator of the succession order]. He

[the proxy] accepted (sallama) [on the spot] the evidence of the two

witnesses [of the initiator].13

On the basis of [13] this evidence which passed the test of cred-

ibility (muzakkàt) without any challenge (†a'n) regarding the procedure

of i'dhàr, it was legally established (thabata) to the aforementioned

Qà∂ì’s satisfaction that the aforementioned Marba∂ had died, that

his intestate succession had been left to [14] his aforementioned

mother, wife, maternal half-brothers, and full brothers [and full sister],

and that they were entitled to the estate (tarika) according to the

shar'ì prescribed apportionment ( farì∂a). The correct (ßa˙˙at) [appor-

tionment of the estate—consisting of ] 60 shares (sahm)—is as follows:

[15] To each of the following persons, i.e., Fà†ma the mother,

and the [two] maternal half-brothers Mgàwì and Shhàdì—10 [shares];

to the wife Ta'wì∂a bint 'Awa∂—15 [shares]; to each of the two

full brothers A˙mad and Mùsà—6 [shares]; to Maryam the full sis-

ter [16]—3 shares.14 [This apportionment] has been duly certified

11 The appointed proxy is expected to represent the heirs in case any of them
fails to appear in court after having been summoned. Cf. Mejelle, Article 1791;
Rogan, 47; Agmon, The Family in Court.

12 See Glossary, s.v. i'dhàr. Cf. doc. 30, line 13 above. For further instances in
the Libyan sijill, see Layish & Davis, 82, line 12 (u'dhira lahu fì ’l-bayyina); 97, line
5 (lam yuthbit da'wàhu raghm al-i'dhàr thalàth marràt).

13 This implies that he renounced the option of bringing his own witnesses. The
faqìh seems to have acted in a dual capacity: first he participated in the procedure
of the credibility test (tazkiya), and afterwards he was appointed by the court as
proxy.

14 The mother is allocated one-sixth of the estate in the presence of the prae-
positus’ collaterals, that is, full brothers, a full sister, and maternal half-brothers.
The two maternal half-brothers are allocated a collective portion of one-third of
the estate; in the absence of a child or agnatic grandchild, father or agnatic grand-
father, no matter how high soever, none of the existing heirs exclude them from
the succession. The wife is granted one-fourth of the estate in the absence of a
child or agnatic issue. The full sister takes one-sixth as a Qur"ànic heir in the
absence of a daughter or agnatic granddaughter; in the presence of a full brother
she takes one-half of his share by virtue of the doctrine of ta'ßìb. The full brothers
are residuary heirs, i.e., they are given whatever remains after the Qur"ànic heirs
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(thubùt) in shar'ì terms. [The Qà∂ì] issued a shar'ì ruling to this effect,

had the undersigned [professional] witnesses testify (ashhada) thereto,

and instructed that it be entered on the 24th day of Dhù [17]

’l-Óijja 1371, corresponding to September 25, 1951.

Witnesses to the proceedings (shuhùd al-˙àl )
[18–20] The Shar'ì Nà"ib
Mu˙ammad al-Mabrùk Abì Jàziya15

The Court Usher (mubàshir)
M˙ammad 'Abd al-Salàm16

The matter being as indicated above

The Qà∂ì of Ajdàbiya

Mu˙ammad Faraj Abì Óulayqa

have received their shares. Contrary to expectations in an agnatic society, the shares
of the Qur"ànic heirs, in the case under review, are larger than those of the agnates
though not to the point that agnates are excluded from the estate. To some extent
this case resembles the Óimàriyya rule (“The Case of the Donkey”), whereby the
shares of the Qur"ànic heirs totally exhausted the estate and nothing was left to
the full brothers. 'Umar revised his original decision and ruled that the residue of
the estate should be distributed in equal shares among the full brothers and the
maternal half-brothers. The Màlikì school adopted this rule only where full broth-
ers as residuary heirs would be totally excluded from succession owing to the pres-
ence of maternal half-brothers (which is not the case here). See Coulson, Succession,
41–44, 67–69, 73–77; idem, History, 24–25.

15 He acts concurrently or intermittently in two capacities: as a Shar'ì Nà"ib and
as a notary or professional witness. See Name Index of Qà∂ìs, Nà"ibs and Other
Judicial Clerks. Cf. doc. 17, fn. 8 and doc. 24, fn. 11 above.

16 He acts concurrently or intermittently in two capacities: as a court usher and
as a professional witness. See Name Index of Qà∂ìs, Nà"ibs and Other Judicial
Clerks.
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Document 52

Introduction

This is a copy of a legal document originally drawn up outside the

sharì 'a court by customary arbitrators. It deals with the division of a

patrimony owned jointly by two brothers. The document was copied

into the sijill for reasons of legal security. The property in question,

consisting of immovables, slaves,1 and livestock, was transferred to

the brothers—at least in part—through intestate succession, and was

jointly managed by them until it was decided by the parties con-

cerned out of court to divide it equally between the two of them,

in order that each one might establish a separate household as a

full owner. One of the sàniyas2 is to be divided equally between them,

and another is to be allotted to two different families as dower for

the brothers’ respective brides. In other words, the financial outlay

of the two brothers’ marriages is to be covered by the patrimony

prior to its division. It was also agreed between the parties that if

at some future time it should become clear that the property is bur-

dened with debts, these too are to be jointly settled by the two broth-

ers in an equitable manner.

The division of a patrimony between the two brothers is based

on customary practice, rather than a shar'ì succession order. It is pos-

sible that shar'ì legal heirs were thereby deprived of their rights in

the estate by means of this procedure. By allowing the registration

of the document without interfering in its contents, the court sanc-

tioned the customary norm at the expense of the sharì 'a.3

Text

[1] In the name of Allàh the Merciful, the Compassionate.4

[2] On the 30th day of Dhù ’l-Qa'da 1340 [1921]

1 For details on slaves in Kufra, see Hassanein, 179–80.
2 See Glossary, s.v. sàniya.
3 See Intoduction to doc. 45.
4 See doc. 1, fn. 2. The utterance of the basmala is a common practice among

the Bedouin. Cf. Layish & Shmueli, 41.
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[3] [The document] was copied verbatim from the original5 because

it had faded, due to age and poor preservation.6

[4] The two most honourable gentlemen, Shaykh Ghèth Bù Gandìl,
and his brother, Óamad Bù Gandìl, appeared before us. [5] We

divided (qasamnà)7 between them [the following patrimony]: the Sàniyat

al-Bayt8 which passes into their possession and is divided equally

(inßàf ) [between them]. [6] The Sàniyat al-Mradda [?] is to be given

as dower (ßadàq) to the Mußbà˙ lineage ('èla) and to the al-Nàkra
lineage.9 [7] The aforementioned sàniya, which was assigned to Shaykh

Ghèth,10 [extends] to the boundaries of the unirrigated land; [8] it

is adjacent, on its eastern side, to the sàniya belonging to Ósèn Óèfàn,

on its southern side (qiblatan), to the sàniya [9] of [a place known as]

Saya˙ al-Sanà [?], and on its western side, to the shàdùf 11 of M˙ammad

al-Shèkh. [Similarly, they obtain possession of ] the slave [10] Nùrìn12

5 The original document was probably drawn up by a customary arbitrator out-
side the sharì 'a court (his name appears on lines 21–22 below) and later copied into
the sijill.

6 The document was drawn up for the purpose of clarifying the legal situation
in the event that one of the parties failed to abide by the agreement concerning
the division of property. A written document has no legal force in customary law
and is not recognized in Islamic legal theory. Both recognize only the testimony of
eyewitnesses for determining the validity of any legal process. However, especially
in relation to transactions and land, pragmatism prevails over theory, and Islamic
law has found a way of adopting the written document. Cf. Brunschvig, Bayyina,
1150–51; Schacht, Introduction, 193; Coulson, History, 125, 173; Wakin, Pt. I; Layish,
Shahàdat naql and the sources mentioned there. The increasing attachment of seden-
tarized Bedouin to land has brought about increasing dependence on written doc-
uments for the purposes of legal security. Cf. Layish & Shmueli, 30–31 and the
sources mentioned there; Kressel, Ben David and Abù Rabì'a, 52ff.

7 On the division of property in Màlikì law, see Ibn 'Àßim, al-'Àßimiyya, 140ff.
On the division of joint ownership (mushà' ) in tribal society, see al-'Abbàdì, al-
Jarà"im, 74–75.

8 This sàniya is mentioned in doc. 46, line 2 above.
9 It appears that what was meant here was that a specific sàniya should provide

the dowers for the two brothers’ brides belonging to different lineages. In other
words, in this case, the dower is paid off out of the patrimony prior to its division
(cf., however, doc. 4 above). Concerning a dispute between the widow of one of
these two brothers and the rest of the heirs in connexion with Sàniyat al-Bayt given
to her as a dower, see doc. 46 above.

10 Since his brother, Óamad, is not mentioned, it seems that the document refers
to another sàniya assigned exclusively to Ghèth.

11 See Glossary, s.v. shàdùf.
12 On the sale of slaves in Màlikì law, see Ibn 'Àßim, al-'Àßimiyya, 110ff. For addi-

tional evidence concerning the institution of slavery, see docs. 61 and 62 below.
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and two head of cattle. If someone [i.e., a legal heir or a testa-

mentary legatee] appears [unexpectedly], or if it becomes evident

that there is a debt (dayn) [on the patrimony] [11] Shaykh Ghèth
and his brother Óamad will be liable for the default in ownership

(marjù' al-darak).13 [12] If anyone presents a legal instrument per-

taining to debt [due from the joint household, the debt] shall be

paid [by the two brothers] in an equitable fashion.14

[13] [In this manner] the claim regarding the sàniyas, the slaves [14]

and the livestock was settled, with no mutual claims or obligations

remaining between the brothers with regard to the matters mentioned

above, [15] and if anyone should advance such a claim, his claim

is null and void (bà†ila), [16] and his plea (˙ujja) is invalid (dà˙i∂a).15

[The eye-witnesses to the agreement made the following state-

ment:] We have given testimony thereto, Allàh is the best of all wit-

nesses (khayr al-shàhidìn).16

[17] The Court Scribe (kàtib) [who copied the document]

Hàshim b. 'Abdallàh al-Shàkir
[Copied] in the presence of witnesses to the proceedings (shuhùd
al-˙àl)17

[18] Slèmàn Bù Mjè˙ìd
Íàli˙ b. M˙ammad al-Kidwa

'Umar Bù Gharìb
[19] M˙ammad Bù Gandìl

13 A debt constitutes a default in ownership, and hence a creditor must approach
the two brothers for restitution of the debt. See Glossary, s.v. darak. According to
the dominant Màlikì view, in each of the cases mentioned in line 10, the appor-
tionment of the estate should be canceled unless the legal heirs honour the debt.
See Ibn 'Àßim, al-'Àßimiyya, 146, lines 985–86; Wakin, 33.

14 Debts due on jointly owned property should be paid by the brothers, as in
the case of debts due on estate prior to its division among the heirs.

15 It seems that the aim here is to prevent a possible circumvention of the agree-
ment through resort to courts other than arbitrators, i.e., a shar'ì or civil court.
Paradoxically, in order to prevent this from happening, the document was copied
into a court sijill in the hope of enlisting shar'ì sanction to this end. The resort of
tribal arbitrators to sharì 'a courts has also been noted in the Judean Desert (Layish
& Shmueli, 44).

16 This manner of speaking seeks to enlist piety to enhance the credibility of a
witness. This expedient has also been noted in documents pertaining to tribal arbi-
trators in the Judean Desert (See Layish & Shmueli, 41).

17 The names below seem to refer to the eye-witnesses to the agreement rather
than to professional witnesses.
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[20] [The contents of the document] are faultless (ßa˙˙a)
I am, Ghèth Bù Gandìl

[21] I am, Óamad Bù Gandìl
M˙ammad Íàli˙ [22] al-Bakrì drew up (qayyada)

[the original document outside the Sharì'a Court]

[23] May Allàh forgive him! Amen.18

18 This indicates that he was not alive when the document was copied in court.
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1 See Introduction to doc. 45 above.
2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.
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Document 53

Introduction

The head of a family died and was survived by his widow and their

minor son, as well as by children by another wife. He left behind

a small estate consisting of a few date palms. A succession order on

the estate was issued but the estate was not divided among the heirs.

Against this background, a dispute arose between the widow and

one of the second woman’s sons, who appears to have been in con-

trol of the estate.1 The widow claimed to be poor and to have no

property which could provide her with the maintenance necessary

for her destitute son, still a minor. She requested the defendant to

assist her financially out of his own good will with the maintenance

of her son since he was his paternal half-brother. The defendant

acceded to her request and offered to allocate a certain amount of

money both as a benevolent gesture and on account of the broth-

ers’ blood relationship. The dispute was settled, the parties were rec-

onciled, and the Deputy Qà∂ì endorsed the agreement.

It is possible to construe the paternal half-brother’s gesture as a

case of maintenance out of the estate by virtue of customary law,

since this institution lacks a basis in religious law. In other words,

whereas formally speaking the minor is deprived of his share in the

estate, in actual fact, he receives maintenance from his paternal half-

brother, who in practice controls the estate. The Deputy Qà∂ì here

grants shar'ì legitimation to a voluntary maintenance settlement

anchored in custom.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.2

[2] In the reign of King Idrìs I, Sovereign of the United Kingdom

of Libya. May Allàh the Exalted preserve him! Amen.3



[3] voluntary gift (TABARRU ' ) and conciliation (ÍULÓ ) between
kulthùm m˙ammad and ˙amad b. m˙ammad

Entered in register 6/212, p. 144

[4] In the [Sharì'a] Court of Ajdàbiya, presided over by Mu˙ammad

al-ˇàlib al-Hammàlì, the Deputy (nà"ib) of his honour the shar'ì Qà∂ì
in Charge of his Affairs (al-qà"im bi-a'màl ). May Allàh prosper him!

[5] Kulthùm bint M˙ammad b. Shafì' b. Ósèn from the Jlùlàt
lineage ('à"ila) [branch rather than lineage] of the Zwayya4 tribe

(qabìla), born in the al-Kufra oasis, aged [6] 50, and Óamad b.

M˙ammad b. Ràbi˙ of the Sdèdì lineage [branch] of the Zwayya

tribe, born in the oasis of al-Jikharra, aged 50, [7] currently residing

in Ajdàbiya both identified (ma'rùfàn)5 by person and name, appeared

[in court]. Kulthùm made a statement and said:

The late M˙ammad b. Ràbi˙, the father of Óamad here present, mar-
ried me (tazawwajanì) and subsequently I gave birth [8] to the boy here
present called Jibrìl, aged 8. His father passed away leaving him and
the other heirs (wurràth) behind, as the matter [9] has been registered
at this court by virtue of a shar'ì prescribed apportionment ( farì∂a) con-
cerning the estate of the aforementioned M˙ammad Ràbi˙ on May
29, 1952 under no. 6/22. His only estate (mukhallafàt) [10] included a
number of date palms located in the Jikharra and al-Kufra oases which
have not to date been apportioned among the heirs.6 Since I am very
poor ( faqìra) and own nothing [11] that could yield maintenance
(unfiquhu) for my son, now reduced to a desperate condition of hunger
and nakedness, I request the assistance of the orphan’s brother [12]
solely out of compassion and on account of their blood relationship
(ßilat al-ra˙m).7

4 See De Agostini, Cirenáica, 407–9; Evans-Pritchard, map facing p. 35.
5 See Glossary, ta'rìf.
6 It would seem that the defendant, the minor’s paternal half-brother, was a

native of the place where the estate was located, and that he alone disposed of the
property. Naturally, he was in no hurry to apportion the estate among the heirs,
including his father’s widow (but not his mother) and her son. The sharì 'a assigns
the widow one-eighth of the estate while her minor son is entitled to a share equal
to the defendant’s.

7 The widow’s request is not a formal claim to maintenance from the defendant
to her son, his paternal half-brother. She appeals to his compassion and agnatic
solidarity. Theoretically, she had the option of claiming the apportionment of the
estate among all the heirs, but given the weakness of her position vis-à-vis the
advantage enjoyed by the agnatic claimant, and possibly on account of the modest
value of the estate, she chose the more profitable expedient. Thus by renouncing
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Óamad b. M˙ammad, the paternal half-brother of the aforemen-

tioned boy, acknowledged everything she had said [13] concerning

her marriage to his late father, the non-existence of estates left by

the latter with the exception of the date palms located in the Jikharra

and al-Kufra oases, which [14] had not until that time been appor-

tioned among the heirs. [He further confirmed that] the boy Jibrìl
was his paternal half-brother and that dire indigence had befallen

Kulthùm and her orphaned son. [15] Subsequently the aforemen-

tioned Óamad offered to contribute (tabarra'a) one pound and gave

it to his paternal half-brother, the aforementioned orphan Jibrìl, out

of compassion [16] and on account of their blood relationship.8

Kulthùm and the aforementioned Óamad were reconciled (iß†ala˙a)
and the dispute between them was settled. All of this transpired in

the presence of [17] the undersigned witnesses.

On the basis of the agreement reached between the parties while

they both were in a state of legal competence (˙àla jà"iza) in shar'ì
terms as duly certified (thubùt) [18] in the presence of the afore-

mentioned Nà"ib, the latter endorsed (ajàza) this conciliation (ßul˙),
appended his signature thereto, approved it,9 [19] and had the under-

signed witnesses testify (ashhada) to this effect. [All] this occurred on

the 25th day of Sha'bàn 1372H [20] corresponding to May 9, 1953.

Fingerprints of the claimant and the defendant

the realization of her own and her son’s rights to the estate she was able to secure
concrete financial support for her son.

8 The widow obtained her request and the defendant offered to contribute a sum
of money for the support of his paternal half-brother. This may well be a case of
maintenance out of the estate—an institution with no basis in Islamic law. It derives
its validity solely by virtue of voluntary agreement. In one case, the deceased hus-
band’s father claimed that his daughter-in-law should provide the minor child with
maintenance from the date of her husband’s death, and the Qà∂ì decided that the
maintenace be taken out of the estate (see Davis, Archive, Sharì'a Court of Kufra,
no. 22 of March 3, 1932). According to Berber customary law, since women do
not inherit and have no means for subsistence the heirs must provide them with
maintenance out of the estate (Bousquet, Coutumes, 106). Cf. Layish, Family Waqf,
380–82; idem, Màlikì waqf, 26; idem, Women, 104, 281–82, 317.

9 The Nà"ìb does not interfere in the substantive provisions of the agreement,
but simply endorses it, thus granting it the validity of a shar'ì judgment. In other
words, he sanctions the institution of maintenance out of the estate anchored in
custom.
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[21] Witnesses to the proceedings (shuhùd al-˙àl )10

Mr. 'Imràn 'Ìsà
M˙ammad 'Abd al-Salàm

The matter being as [22] indicated above

[23] Mu˙ammad al-ˇàlib al-Hammàlì
The Qà∂ì’s Deputy in Charge of the Court’s Affairs11

10 Professional witnesses or notaries are intended here; see Glossary, s.v. 'adl.
11 He acts concurrently or intermittently in two capacities: as a Shar'ì Nà"ib and

as a notary or professional witness. See Name Index of Qà∂ìs, Nà"ibs and Other
Judicial Clerks. Cf. doc. 17, fn. 8; and doc. 24, fn. 11 above.
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Document 54

Introduction

Shar'ì wills within one-third of the estate seem to have been com-

mon practice among the Bedouin. Occasionally, however, they

encounter opposition in tribes where absorption of Islamic law was

far from being completed. Charity and waqf were initiated among

the tribes by the Sanùsì order.1

In the case under review, an old and ailing woman bequeathed,

from her sickbed, a third of her estate as testamentary waqf—in con-

formity with the ultra vires doctrine—in favour of Zàwiyat Sìdì 'Abd

al-Salàm (a Íùfì saint) in Ajdàbiya. In her will, she also instructed

that after her death, two of her goats be slaughtered, and that their

meat be divided among the poor, presumably to ensure the exalta-

tion of her soul. The shaykh and administrator of the Zàwiya then

asked the court to have the witnesses to the will testify to its valid-

ity, so that the management of the dedicated property could be trans-

ferred to him. The written testimony was required to prevent any

attempt in the future to invalidate the testamentary waqf on some

legal grounds, such as incompetence, on the part of the testatrix, to

engage in transactions or that her property was subject to debts. The

Qà∂ì granted his request and issued an “attestation of the conveyance

of evidence” (shahàdat naql ).2

Text

[1] In the name of Allàh the Compassionate, the Merciful. May

Allàh bless our Lord Mu˙ammad and his family.3

[2] In the reign of his Royal Highness King Mu˙ammad Idrìs I,
Sovereign of the United Kingdom of Libya.4

[3] attestation of the conveyance of evidence (SHAHÀDAT NAQL )5

in favour of the zàwiya of shaykh 'abd al-salàm in ajdàbiya
Entered in register no. 6 [. . .] p. [. . .]

1 Colucci, Tribu, 30–31.
2 See Glossary, s.v. shahàdat naql; Layish, Shahàdat naql, Case 5.
3 See doc. 1, fn. 2.
4 See doc. 1, fn. 3.
5 See fn. 2 above.
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[4] In the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
on the date [of the present document], the sayyid 6 Mu˙ammad al-

Sanùsì al-Ghazzàlì al-Kha††àbì. May Allàh the Exalted prosper him!

[5] Shaykh 'Abdallàh b. al-Jìlànì b. 'Alì from the lineage ('à"ila)
of Ben Gharìb of the Maßwàna tribe (qabìla), born in Benghazi, aged

35, [6] now residing in Ajdàbiya appeared in court and stated as

follows:

In my capacity as muqaddam7 of the Zàwiya8 known as Zàwiyat Sìdì
'Abd al-Salàm in Ajdàbiya, [I have been informed] that the woman
[7] called Mabrùka bint 'Uthmàn bequeathed (awßat) one-third9 of her
immovable property ('aqàr) in the presence of a group of Muslim wit-
nesses, and subsequently died. I ask the noble Sharì'a Court [8] to
hear the testimony of the following witnesses: Shaykh 'Abdallàh Mùsà,
Fat˙allàh b. A˙mad b. 'Alì, M˙ammad b. 'Alì b. M˙ammad, 'Abd
al-Óamìd b. [9] 'Ìsà b. al-Ósèn, and A˙mad b. Jàballàh b. Íàli˙
Gashsha, and register [their respective testimonies] in favour of the
aforementioned Zàwiya.

His request was granted. We [the Qà∂ì] questioned each [10] of the

five aforementioned witnesses, who concurred that

the aforementioned woman called Mabrùka bint 'Uthmàn al-Dìjàwì
summoned us to her house, where [11] she held a session from her
bed, and had tea served to us and drank with us. Subsequently she
said:

I am very ill and apprehensive concerning my health. You are my
witnesses that I have no claim [12] against anyone; nor does anyone
have a claim against me.10 I own two goats, and I would like to have

6 See Glossary, s.v. sayyid; doc. 1, fn. 3 above.
7 A senior rank in †arìqa hierarchy. Cf. O’Fahey, Glossary, s.v. muqaddam.
8 The shaykh of the zàwiya fulfills both a spiritual-ritual function and an admin-

istrative one (Mohsen, 73–74). Sometimes the founder of the waqf stipulates that
the shaykh should also act as the mutawallì of the waqf. See Layish, Waqf in Jerusalem,
161–62.

9 Testamentary waqf is subject to the ultra vires doctrine which is meant to safe-
guard the legal heirs’ rights to the estate; it is not legally permissible to bequeath
by will more than one-third of one’s estate. Màlikì law prescribes that this third
should be assessed at the moment in which the act of the will is completed and
binding; in other words, when the legatee agrees to accept it. The remaining two-
thirds of the estate are apportioned among the legal heirs according to shar'ì inher-
itance rules (Ibn 'Àßim, al-'Àßimiyya, 202, lines 1374, 1381; Coulson, Succession,
235–36). The establishment of a waqf by will (testamentary waqf ), rather than by
waqf deed, is very common in North Africa; Layish, Màlikì Waqf, 2ff.

10 In Màlikì law, a testamentary disposition within the limits of one-third of the
estate is valid regardless of whether the testator is in good health or in a state of
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them slaughtered [for the funeral feast] and given away as charity
(ßadaqa) [to the poor] after my death.11 I have a house bordering on
its southern side the house [13] of M˙ammad b. Zrèdì, on its east-
ern side the house of M˙ammad 'Alì Fantarì, on its northern side the
house of Zaynab bint Mas'ùd, and on the western side the road [called]
Sìdì 'Abd al-Salàm [14], on which the gate of the complex stands.
The complex is located in the eastern quarter of Ajdàbiya. It com-
prises a roofed house, a[nother unroofed] house surrounded by a yard,
and a hut (baràka).12 [15] The dividing wall on the eastern side is the
property of M˙ammad 'Alì Fantarì, and I own no part of it [i.e., it
is not included in the testamentary waqf ]. I have established [by means
of a testamentary disposition] one-third13 of my building complex as
waqf (awqaftu) in favour of Zàwiyat14 Sìdì 'Abd al-Salàm,15 currently
presided over by Shaykh 'Abdallàh al-Jìlànì. The chest (ßundùq) in the
house is the private property (milk) of my husband Abì Bakr.16

“death-sickness” (mara∂ al-mawt); see Ibn 'Àßim, al-'Àßimiyya, 202, line 1374; Zaydàn,
vol. 10, 383, § 11195. Similarly, a [testamentary?] waqf in death sickness is valid
provided it is within one-third of the estate and not in favour of a legal heir; see
Zaydàn, vol. 10, 457–58, § 11403). In contrast, a charitable gift made in death-
sickness or where the object of the gift is subject to heavy debts—is not valid; see
Ibn 'Àßim, al-'Àßimiyya, 176, line 1191; Zaydàn, vol. 10, 369, § 11159; cf. Coulson,
Succession, 269. There is no information here as to whether the testamentary waqf
and the charitable gift were made in death-sickness. There is, however, a clear
statement to the effect that the woman’s property was not subject to debts.

11 This pious gesture seems to be performed by the testatrix in order to ensure
the exaltation of her soul; cf. Layish, Waqf in Jerusalem, 147; Reiter, 109. Sacrifice
is practiced among the Bedouin of Cyrenaica. See Peters, Paucity, 214; cf. Stewart,
Texts 1, Index, s.v. sacrifice.

12 The term baràka is presumably derived from Italian barracca, “hut,” “lodge.”
Cf. Borg, Orality, 332.

13 See fn. 9 above.
14 The establishment of a waqf in favour of a zàwiya reflects the founder’s incli-

nation towards Íùfì spirituality; see Baer, Waqf, 266–71; Reiter, 107. It seems that
in Muslim society this form of pious activity is particularly common among women.
Muslim women are well represented as founders of waqf for charity and welfare,
including zàwiyas; see Layish, Waqf in Jerusalem, 156; Baer & Layish, 21. In Cyrenaica,
the propensity for founding waqf in favour of zàwiyas was no doubt intensified on
account of the special status enjoyed there by the Sanùsì order; see Introduction
to this document; Layish, Divorce, 5, 12, 16–17, 204–5, and the sources indicated
there.

15 The reference is to Sìdì 'Abd al-Salàm al-Asmar al-Fìtùrì from Zliten; see
Albergoni, Droit coutumier, 128; idem, Écrire la coutume, 44; Ibn Mùsà, 293; cf. doc.
41, fn. 15; Layish, The Qà∂ì’s Role, 107 fn. 87 and the sources indicated there con-
cerning the veneration of saints; al-Sùrì, 395–96; doc. 41 above.

16 The document refers to a chest “belonging to my husband,” without explic-
itly including or excluding the chest from the woman’s testamentary waqf. Two
alternative interpretations of this point are possible: (a) that the chest is her hus-
band’s private property, and is therefore excluded from the provisions of the will;
or (b) that the woman bequeathes the chest to her husband. If the chest in ques-
tion is the husband’s private property, no problem exists from the shar'ì standpoint;
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[16] This is her testimony and bequest (awßat) undertaken of her

own free will (†à"i'a) and choice (mukhtàra) and without coercion ( jabr)

or compulsion (ikràh). Though sick in body she was mentally in a

state of full legal capacity (salìmat al-'aql ).17 Let Allàh be our [17]

pledge [lit. agent] (wakìl ) to our words.18

On the basis of the testimony of the five witnesses free of any

hint of collusion (tawà†u") among them, and while they were in a

state of legal competence (˙àla jà"iza) in shar'ì terms, as duly certified

(thubùt) [18] in the presence of the aforementioned Qà∂ì, the latter

endorsed (ajàza) the witnesses’ testimony concerning the fact that the

late Mabrùka bint 'Uthmàn al-Dìjàwì bequeathed one-third of her

building complex [19] as a waqf in favour of the Zàwiya named after

the Initiate ('àrif ) [of the gnostic knowledge] of Allàh,19 Sìdì 'Abd

al-Salàm al-Asmar, in Ajdàbiya. [Issued] by way of shar'ì certification

(thubùt) [of the testamentary waqf. The Qà∂ì] signed and endorsed

it, had the [20] undersigned witnesses testify thereto and instructed

if however the second alternative obtains, an explanation is called for. According
to the ultra vires doctrine, it is not legally permissible to bequeath in favour of a
legal heir unless the consent thereto of the other heirs has been secured after the
testator’s death. Màlikì doctrine considers null and void any will which deviates
from this norm. According to this view, the consent of the legal heirs to this devi-
ation is perceived as a donation and not as a renunciation of their right to the
inheritance, as is the case in other schools (see Coulson, Succession, 239ff., 244ff.).
In any case, the document provides no hint whatsoever that the consent of the
other heirs was sought or obtained. Assuming that alternative (b) is applicable here,
it is striking that none of the parties involved (the woman, the witnesses, the shaykh
of the Zàwiya, and even the Qà∂ì; see fn. 20 below) showed awareness of this devi-
ation. There is some evidence in the Libyan sijill of wills being made in favour of
legal heirs though occasionally the distinction between a will and a donation is
blurred. See Davis, Archive, Sharì'a Court of Ajdàbiya, p. [225] no. [374] of July
19, 1953 {One of the witnesses testified that “since death comes upon every human
being unexpectedly . . .” (wa-inna al-mawt mudrika li-kull insàn, a phrase usually serv-
ing as preamble to a will), the husband instructed him to “write the house” in
favour of his wife. The other witness testified that the husband said: “I have donated
(a'†aytu) the house” to my wife}; p. 330 no. 562 of Mu˙arram 13, 1360 [1954] {A
woman claimed that her deceased husband had “left behind the common docu-
ment (taraka al-wathìqa al-'àdiya)” in which he had given her half of a ˙awsh (an
enclosure for cattle) in return for a part of the dower due from him}. Cf. Colucci,
Tribù, 30; D’Emilia, 43; Peters, Family, 128. Customary wills which are not subject
to the ultra vires doctrine, that is, beyond one-third of the estate or in favour of
legal heir, are common practice among the Bedouin of the Judean Desert. See
Layish & Shmueli, 40–41.

17 On the testator’s legal capacity, see Coulson, Succession, 216–17.
18 This pious formula is intended to enhance the credibility of the witness. Cf.

doc. 4, fn. 15 above.
19 See Trimingham, Glossary, s.v. 'àrif.
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that it be registered.20 [Entered] on the 25th day of Mu˙arram 1372,

corresponding to October 15, 1952.

Petitioner’s (al-mustad'ì) signature

[21] 'Abdallàh al-Jìlànì

Witnesses to the will (al-shuhùd 'alà ’l-waßiyya)
[22] 'Abdallàh Mùsà
Fat˙allàh A˙mad

M˙ammad 'Alì
'Abd al-Óamìd 'Ìsà
A˙mad Jàballàh

[23] Witness (shàhid )

[24] M˙ammad 'Abd al-Salàm21

The matter being as indicated above

The Qà∂ì of Adjàbiya

Mu˙ammad al-Sanùsì al-Ghazzàlì [al-Kha††àbì]

20 If alternative (b) (see fn. 16 above) is applicable, one must assume that the
Qà∂ì totally ignored the ultra vires doctrine. According to the Màlikì school, endorse-
ment of the witnesses’ testimony to the will is required in the absence of a will
written by the testator himself or at least bearing his known signature. See Coulson,
Succession, 215–16. The endorsed will makes possible the transfer of the dedicated
property in favour of the Zàwiya to the shaykh.

21 A professional witness or notary is intended here. See Glossary, s.v. 'adl.
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SECTION TWO

HOMICIDE, BODILY INJURY AND DEFAMATION 

OF WOMEN’S REPUTATION

Document 55

Introduction1

The Tibbù, a small group in Kufra,2 claim to be descendants of the

original inhabitants of the central Saharan oases. Their origins go back

to a time before the Arab conquest, when Kufra was part of Chad and

Niger. They have genealogical and political links to other Tibbù in

Chad and in the Tibesti area of S.W. Libya. Some of them are nomads,

others sedentaries. They maintain their own social organization, cul-

ture, and identity, and do not assimilate into the Zwayya, the dom-

inant Arabic-speaking marabout tribe in Kufra.3 In the past, they

are said to have been frequently involved in reprisals with the Zwayya.4

Nominally the Tibbù are Muslims, but until late in the nineteenth

century they did not observe strictly some of the precepts of Islam.

After the emergence of the Sanùsiyya, the Tibbù’s Islamic identity

was strengthened. Among the Tedda branch of the Tibbù in the

Tibesti area attempts were made to codify tribal customs with a view

to bringing the tribe closer to normative Islam. Within the frame-

work of this legal reform the Tibbù in Kufra adopted Islamic law

concerning family, succession, and blood money (diya). The adoption

of Islamic law relating to blood money was intended to break the

chain of vengeance between and among various Tibbù groups.5 The

1 For a full analysis of this document against the background of the interaction
between tribal customary law and the sharì'a, see Layish, Blood Money.

2 Unless otherwise indicated, the data on Kufra and Tibbù are based on De
Agostini, Cufra, 45–6, passim; Davis, Libyan Politics, 108, 111–12, 150–2; idem, Koufra,
547–8, 551–5, 561–3; idem, Social Perspective, 7; Chapelle, 5; Evans-Pritchard, 21–2;
Barion, La contestation, 159–60.

3 De Agostini, Cirenáica, 407–9; Evans-Pritchard, 52–53, 65–69; al-Óabbùnì, 201–7;
Davis, Libyan Politics, 96.

4 Barion, Anarchie, 74, 89, 140, 386–9; Hassanein, 129, 139–40, 151, 175; De
Agostini, Cufra, 42.

5 See Triaud, vol. 2, 771.



shar'ì norms were mitigated by some concessions to custom. Thus

shar'ì rates of diya were introduced (100 camels for a male and 50

for a female),6 but the killer had to spend 3–4 years in exile before

he might initiate the procedure for settling the dispute by compen-

sation, provided, of course, that no retaliation had taken place in

the meantime. The settlement of disputes by means of diya was nev-

ertheless quite rare among the Tibbù.7

In the case under review, a Tibbàwì was killed in the tribal ter-

ritory. The name of the killer (Warduqùh b. Bùrì) suggests that

he too was a Tibbàwì. The dispute was resolved by payment of blood

money in accordance with the “prevailing Tibbàwì tribal customary

law ('urf ).”

The case exemplifies the interplay between the Tibbàwì tribal law

and Islamic law: After having spent several years in exile, the per-

petrator returned to the area, and acknowledged his responsibility

for the killing in the Sharì'a Court of Kufra. An agreement was made

between the killer and some of the victim’s agnates. The perpetra-

tor undertook to compensate the victim’s agnates—a brother, two

sisters, and paternal cousins—with camels, livestock, and money. The

parties also agreed that any person causing death or physical injury

to one of the perpetrator’s kin would be personally liable for his act

and would not be defended by his agnates. Subsequently another

member of the Tibbù tribe, probably a maternal half-brother of the

victim, appeared and claimed his share of the blood money. The

victim’s paternal brother and sisters renounced one-sixth of the blood

money paid to them in favour of the new claimant. This is the

maternal half-brother’s (or sister’s) portion allotted to a Qur"ànic heir.

In the period under review, homicide and bodily harm were for-

mally subject to the jurisdiction of the Libyan civil courts. In prac-

tice, however, such claims were mostly either settled out of court by

tribal arbitrators, by the sharì'a court or (as in this case) by a com-

bination of the two.8 The sharì'a court seems to have been used by

the parties in order to secure the implementation of settlements based

on tribal customary law mitigated by shar'ì norms.

The Qà∂ì endorsed the blood money agreement and granted it

the validity of a shar'ì judgment. Although the judgment was handed

6 Cf. Colucci, Tribù, 31; Murray, 232, 314.
7 Chapelle, 89–92, 320 n. 16, 323–28; Cf. Obermeyer, 157.
8 See Layish, Legal Documents, 14–15.
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down in accordance with “Tibbàwì tribal customary law” (see line 5

of the translated decision below), several indicators suggest that the

apportionment of the blood money (which is part of the victim’s

estate) among his relatives reflects a compromise between tribal and

shar'ì law.9 It may well be that this compromise was reached outside

the Sharì'a Court on the basis of the Tibbàwì tribal law of succes-

sion and blood money, a law which had absorbed vital shar'ì ele-

ments (see below).

Text

[1] In the Sharì'a Court of Kufra, presided over by the Qà∂ì
Shaykh Mu˙ammad Íàli˙ al-Bakrì. May Allàh the Exalted grant

him success!

[2] A man called Bù Kinnì b. Madì [Maduw?] from the Màdhina

lineage ('à"ila) of the Tibbù tribe (qabìla) appeared [in court] together

with his paternal cousins,10 'Abdallàh b. Jibrìl and al-Sanùsì b. [3]

Óasan and Madì [?] b. Ajì and Ibràhìm Arduqùh and Qalamì b.

Ùshi", and Óasan b. Haranjì. The aforementioned Abù Kinnì claimed

that Warduqùh b. Bùrì [4] killed (qatala)11 my brother12 Íàli˙ in the

9 Colucci, Tribù, 31 (the diya is divided among the victim’s heirs).
10 In Tibbàwì practice, vengeance is carried out generally by the victim’s broth-

ers or sons, and in their absence, by cousins (Chapelle, 323; cf. al-Qusùs, 84).
11 The agreement between the parties does not make the distinction, essential in

Islamic law, between deliberate ('amd ) and accidental (kha†a") homicide. Under Tibbàwì
tribal law, a dispute may be settled, in both deliberate and accidental homicide, by
vengeance (tha"r) rather than compensation (Chapelle, 323; cf. Colucci, Istituti, 266;
Albergoni, Écrire la coutume, 40). The Awlàd 'Alì Bedouin of the Western Desert are
aware of the distinction between deliberate and accidental homicide though not
necessarily in terms of the perpetrator’s intentions, but rather in physical terms,
e.g., in terms of the kind of instrument used to cause the homicide (Murray, 314;
Ma˙jùb, 313–14; al-Óabbùnì, 29–30; Mohsen, 125ff., 140ff.; Obermeyer, 201).
Awareness of the the distinction is due to the influence of the sharì 'a (cf. al-Jawharì,
183, 185ff.; Colucci, Tribù, 33–34; Albergoni, Droit coutumier, 111–12; idem, Écrire la
coutume, 29, 30, 40 n. 32, 42). Under both systems, customary and the shar'ì, homi-
cide is a matter of private claim or prosecution (Obermeyer, 216ff.; Murray, 229;
Peters, Criminal Law, 0.1.3). The Màlikì school adopted the broadest definition of
deliberate homicide, a definition that absorbs the category of quasi-deliberate (shibh
'amd ) homicide. With respect to retribution (qißàß) this definition is close to the tribal
customary conception of homicide, according to which the victim’s agnates have
the option of vengeance. See Anderson, Homicide, 820ff.; Peters, Criminal Law, §
0.1.3; cf. al-Qusùs, 47; Abù Óassàn, 211, 213; Sal˙ùt, 71ff.

12 They share at least the same father (Madì [?] al-Tibbàwì). See lines 16–17
below.
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territory (diyàr) of the Tibbù tribe a few years ago and has now

appeared in the town of al-Kufra.13

Warduqùh b. Bùrì was accompanied by b. [5] M˙ammad Bù
Bakr b. al-Mamì [?] and his son A˙mad. Warduqù acknowledged

(aqarra) that he was the killer (qàtil ) of Íàli˙. They agreed among

themselves on the payment of blood money (diya) in accordance with

the Tibbàwì tribal customary law ('urf ) prevailing among them.14 [6]

He obligated (alzama) himself 15 to pay the blood money that is cus-

tomary (ma'rùfa) among them, that is, four male camels, two ˙awàyij16

of sheep and donkeys, and four ˙awàyij in cash (daràhim). The slain

man (maqtùl) [7] has two sisters17 in Tibbù territory (diyàr), and it

was agreed that [the perpetrator] would pay them [out of the afore-

mentioned blood money] two camels, one ˙àja of livestock, and one

˙àja in cash.18 He will [also] pay one ˙àja [8] in cash to the victim’s

13 See Chapelle, 327. On refuge (nazàla) among the Awlàd 'Alì, see Ma˙jùb,
190–91, 313; al-Jawharì, 191–92; al-Óabbùnì, 35–36; Obermeyer, 201ff.; Murray,
205, 212, 313, 315; Stewart, 'Urf, 890–91; cf. Peters, Paucity, 194–95; al-Qusùs, 75;
Abù Óassàn, 30, 195ff.; al-'Àrif, 75ff. In this case, the perpetrator seems to have
accomplished the term of exile required before settlement of the dispute by blood
money could take place. In a similar case, a woman claimed in court that her hus-
band of the Gawàbil [Gabàyil] tribe (De Agostini, Cirenáica, 405–6, index, s.v.
Gabàil, refers to several different Mràb†ìn groups) had killed a Tibbàwì man from
Rabiana, took his camel and fled to his kinsfolk in the Western District, probably
fearing blood revenge; see doc. 29 above.

14 The reference is probably to the codified version of the law; see Chapelle,
324ff.; cf. al-Óabbùnì, 32; Mohsen, 126; Obermeyer, 156; Colucci, Tribù, 32. The
terms 'urf and ma'rùfa (lines 5–6) refer to customary blood money obtaining in the
Tibbù tribe, but it may well be that the reference here is to the Islamic version of
blood money as adopted by the Tibbù (see below, the apportionment of blood
money). It is impossible to determine whether these terms were used by the liti-
gants or by the Qà∂ì; in the latter case, it would reflect his awareness of the dis-
tinction between custom and sharì 'a.

15 According to Tibbàwì tribal law, a full blood money for a male (100 camels
or oxen) is paid collectively by the killer’s agnates (Chapelle, 327; cf. Peters, Criminal
Law, § 0.1.3.3.1; al-Qusùs, 83).

16 See Glossary, s.v. ˙àja.
17 They must be either full sisters or paternal half-sisters. Note the apportion-

ment of blood money as stated below.
18 Each of the sisters takes one-half of the share due to the victim’s paternal

brother with respect to the camels and livestock (but one-eighth with respect to the
money). This proportion tallies with the doctrine of ta'ßìb pertaining to paternal sis-
ters and brothers, that is, either full brothers and sisters or paternal half-brothers
and paternal half-sisters, under the shar'ì inheritance rules (Coulson, Succession, 34–35,
41–42, 69–70). According to the sharì'a, the blood money for homicide is part of
the victim’s estate and hence is apportioned among the victim’s relatives in accor-
dance with the shar'ì rules of inheritance; (Ibn 'Àßim, al-'Àßimiyya, 230, line 1575;
Ibn al-'A††àr, 452ff.; Peters, Criminal Law, § 0.1.3.3); the Màlikì law, however, does
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male paternal cousins19 [living] in the Tibbù tribal territory. He has

now transferred one camel here [at this court session, as blood

money] to Bù Kinnì, who received it from him. [He will also pay]

one camel and two ˙awàyij in cash (daràhim) [9] and one ˙àja of live-

stock [viz., the remainder due to Bù Kinnì]20 which he [i.e., Warduqùh]

will bring here and deliver to Bù Kinnì and [with this] the dispute

between them will be settled. Whoever kills or assaults [in future]

[10] a member [of the killer’s agnatic group] will make only him-

self liable ( yulzim)21 [to vengeance] and he [alone] will be responsi-

ble (mas"ùl ) [for the consequences of his action].22

not acknowledge the doctrine of radd, that is, in the absence of male agnates, the
Qur"ànic heirs do not take the residue of the estate if their prescribed portions do
not exhaust the estate (Coulson, Succession, 49). Payment of blood money to the vic-
tim’s female kin was probably not provided for by Tibbù customary law, but the
Tibbù tribe adopted the Islamic law of inheritance and blood money with some
concessions to tribal law (see below; Mohsen, 26, 126; Obermeyer, 173–74; al-
Jawharì, 202; Peters, Proliferation, 368; Colucci, Istituti, 266–69; cf. al-Qusùs, 83–84).

19 Under shar'ì rules of inheritance, paternal uncles (and their male issue) are
excluded from the deceased’s estate by the paternal brothers because the latter
belong to a higher class or parentela (†abaqa) of male agnates (on the class rule, see
†abaqa; Coulson, Succession, 33). Here, however, one ˙àja of daràhim is apportioned
equally between the cousins, presumably in accordance with Tibbàwì custom.
According to the provisions of a tribal document approved by the “sages” of the
al-Fwàkhir tribe in Cyrenaica, one-half of the blood money is to be apportioned
among the victim’s heirs, presumably in conformity with the shar'ì rules of inheri-
tance, and the other half among the rest of the tribe, that is, the male agnates,
though not necessarily equally between the 'umarà" al-dam, the members of the sol-
idarity group for the purpose of vengeance and blood money; one option is to
apportion the money in accordance with the economic position of the members of
the solidarity group. See Albergoni, Droit coutumier, 112, 119, 121; idem, Écrire la
coutume, 31–32, 40. On 'umarà" al-dam, see Albergoni, Droit coutumier, 110, 116ff.;
idem, Écrire la coutume, 28, 30–31, 36–37.

20 As the closest male agnatic heir of the victim, and probably in the absence of
issue, Bù Kinnì takes one-half of the entire amount of the blood money. Under
the sharì'a, he was entitled to the residue of the blood money after the Qur"ànic
heirs had received their prescribed portions.

21 The Arabic original here has yalùm where yulzim would have been more appro-
priate (cf. wa-alzama nafsahu in line 6 above; al-Óabbùnì, 33, 35). This may well be
a copyist’s error. If yalùm is intended, the translation would read “will expose only
himself to blame.”

22 In other words, should one of the victim’s relatives commit a violent act against
the killer’s relatives in disregard of the terms of the settlement, then the former will
be held personally responsible for the consequences of his act, that is, though the
former’s agnates would normally defend him, in this case, he will not enjoy their
protection; whoever kills him will not be the object of legitimate revenge by the
victim’s kin. For baràwa, tribal detachment from any responsibility for the actions
of a particular person, among the Awlàd 'Alì, see Ma˙jùb, 207–8; Obermeyer,
181ff.; Murray, 315–16; Mohsen, 63; cf. Albergoni, Droit coutumier, 118; idem, Écrire
la coutume, 31 n. 17; Khayrallàh, 288–89; Stewart, Texts 2, Glossary, s.v. †ulù'.
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[The Qà∂ì ruled] that no further claim or demand existed between

them, except for the aforementioned payment due as blood money.

[11] Any person [from the victim’s kin] who commits homicide here-

after is thereby inflicting death on himself (qatala nafsahu).23 This agree-

ment was entered into voluntarily by all parties concerned. The Qà∂ì
gave it the force of a judgment24 and signed [the document in which

the agreement is recorded]. [12] This was done in the precincts

where the Qà∂ì’s court is officially located on the 12th day of Rajab

1361, [corresponding to] July 26, 1942.

[13] The scribe (kàtib) of the Sharì'a Court

The Qà∂ì of Kufra

Mu˙ammad Íàli˙ al-Bakrì

[14] Witnesses

[15] 'Abdallàh b. Ùsì [Ùshì" ?]

Slèmàn Imrì [?] b. Làmìn
al-Sanùsì Tùbì [?] b. Bakr [?]

[16] A˙mad Rajab al-Tibbàwì appeared [in court] and claimed

that he was entitled to one-sixth of the blood money due for Íàli˙
b. Madì [?] al-Tibbàwì). [17] He was paid [an amount equivalent

23 In other words, he is held personally responsible for the consequences of his
acts, including liability for blood vengeance, with no protection from his agnates.
Cf. Albergoni, Droit coutumier, 119; idem, Écrire la coutume, 32 (he will not be ma'ßùm,
inviolable). See note 22 above.

24 The Qà∂ì granted the validity of shar'ì judgment to an agreement relating to
blood money obtained on the basis of what seems to be a mixture of tribal cus-
tom (see line 5 above) and the sharì 'a in its Màlikì version (see fn. 18 above). The
extent of the Qà∂ì’s involvement in securing the agreement is not clear. It is very
likely that the agreement was initially reached out of court (for such agreements
among Awlàd 'Alì in the Western Desert, see Obermeyer, 221, 223) in accordance
with the Tibbàwì law mitigated by shar'ì norms, to be drawn up later in the sharì 'a
court. In validating the apportionment of the blood money the Qà∂ì was certainly
fully aware of the shar'ì norm, although there is no explicit indication in the document
to this effect. For another example of compromise between the shar'ì and tribal cus-
tomary law of inheritance, see Colucci, Istituti, 269 (in one case, the diya of a mar-
ried woman was divided in the following way: the agnates, presumably of various
degrees of relationship to the victim, took three-quarters of the blood money and
the husband took the residue). According to the shar'ì rules of inheritance, the hus-
band is the first to receive his Qur"ànic portion, which is one-quarter of the estate
in the presence of descendants or one-half in their absence, after which the closest
agnatic heir to the victim is entitled to the residue, depriving the rest of the agnates.
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to] one-half of this sixth in al-Kufra, which he received from Bù
Kinnì b. [18] Madì [?]. He is to receive [the other] half of the sixth

from his sisters in the Tibbù tribal territory (dàr). One-half of the

sixth which [19] they have already received will be paid to him.25

This [document] has been issued for this purpose on the date [20]

of the 7th day of Dhù ’l-Qa'da, [corresponding to] October 24,

1944.

25 It seems safe to conclude that A˙mad is a maternal half-brother of the vic-
tim. Had he been a paternal brother of the same blood relationship he would have
been entitled to the same share as Bù Kinnì. This may be inferred from the fact
that the Qur"ànic portion of a maternal half-brother [uterine] under the shar'ì rules
of inheritance amounts to one-sixth.

The victim’s paternal brother and sisters compensate the maternal half-brother
out of the portion of the blood money received by them two years previously. This
seems to be another instance of a compromise between the sharì'a in its Màlikì ver-
sion and tribal law at the expense of the latter; under shar'ì rules of inheritance,
the Qur"ànic heirs take their portions first, leaving the residue to the agnatic heirs.
It is interesting to note in this connexion that among the matrilineal Akan in the
Gold Coast, the Obuasi Native Court would allocate, in cases of Muslims, two-
thirds of the estate to the customary successor, that is, to a cognate, and one-third
to the eldest son or sons of different mothers, that is, to agnates (Anderson, Africa,
275–76).
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Document 56

Introduction

A youth broke the teeth of an infant girl from another tribe, appar-

ently unintentionally. A private claim was presented before the Sharì'a
Court by the District Governor. The fathers of the two children

appeared in court and made it known that they had reached, out

of court, a reconciliation based on an agreement whereby the youth’s

father undertook to pay the girl’s father a specific sum of money

compensating him for the physical injury to his offspring.

The Qà∂ì endorsed the agreement conferring on it the validity of

a shar'ì ruling.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions and

grant them peace.1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him.2

[3] conciliation (ÍULÓ ) and agreement (ITTIFÀQ ) between 
al-sanùsì 'amùra al-òjalì and al-mabrùk b. 'alì al-mabrùk

Entered in register no. 6/365, p. 249

[4] In the Sharì'a Court of Ajdàbiya, presided over by Shaykh

Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted prosper

him! Amen.

[5] On the basis of lawsuit (qa∂iyya) no. 218 dated January 11,

1954 brought before this court by the District Governor3 of Ajdàbiya

1 See doc. 1, fn. 2.
2 See doc.1, fn. 3.
3 Davis notes that in Kufra where there was no lay court or magistrate, the

police seemed to encourage wherever possible the settlement of disputes out of court
by tribal arbitrators. In Ajdàbiya, too, the police intervened in civil wrongs only as
a last resort. Davis, Libyan Politics, 223. Cf. Mohsen, 16. It is highly likely that the
District Governor was requested to settle the dispute relating to bodily assault as
an arbitrator, probably in accordance with tribal law. Cf. al-'Abbàdì, al-Jarà"im,
214 (appointment of tribal guarantees on both sides for the settlement of the dis-
pute by a governmental agency). The District Governor in our case, however,
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[6] concerning the youth 'Abd al-La†ìf b. al-Sanùsì from the Awàjla4

tribe [qabìla], who broke two teeth5 of the infant Fà†ma bint [7] al-

Mabrùk b. 'Alì from the 'Alì lineage ('à"ila) of the Maghàrba6 tribe.

When their parents [fathers], the aforementioned al-Sanùsì b. 'Amùra

and al-Mabrùk b. 'Alì appeared [8] they stated the following:

We have reached a conciliation (iß†ala˙nà) and an agreement to the
effect that al-Sanùsì, father of the aforementioned child 'Abd al-La†ìf,
will pay four pounds to [9] to al-Mabrùk, father of the aforementioned
baby girl. No [further] financial right (˙aqq) or the remainder of such
a right between the sides remains.7

On the basis of the [agreement] reached [10] between the sides

while both were in a state of legal competence (˙àla jà"iza) in shar'ì
terms as duly certified (thubùt) in the presence of the aforementioned

judge, the latter endorsed (ajàza) this agreement,8 signed it, had the

undersigned witnesses testify [11] thereto and instructed that it be

registered. The [agreement] was entered on the 4th day of Jumàdà
al-Àkhira 1373, corresponding to February 8, 1951.

The signature appears in the protocol (∂ab†).

decided to transfer the case to the Sharì'a Court to be treated as a civil claim. By
doing so he was instrumental in promoting the process of Islamization of tribal
society.

4 See De Agostini, Cirenáica, 331ff.; Evans-Pritchard, map facing p. 35.
5 Causing injury, such as breaking of teeth in the case under review, creates an

option for retribution under the sharì 'a or vengeance under tribal law (qißàß or tha"r,
respectively) provided the injury was caused deliberately ('amdan); the Màlikì school
does not recognize the category of quasi-deliberate (shibh 'amd ). Unintentional injury
creates financial liability. A private claim for blood money (diya) may be advanced
within the framework of both tribal and shar'ì law. See al-Jawharì, 191; Mohsen,
150; Obermeyer, 203–4; al-Óabbùnì, 34; cf. al-Qusùs, 51–52, 69–70; Abù Óassàn,
229–30; Ghayth, 136–37; Ibn 'Àßim, al-'Àßimiyya, 232, lines 1597ff.; Peters, Criminal
Law, § 0.1.3. The case under review was settled out of court presumably under
tribal customary law.

6 See De Agostini, Cirenáica, 336ff.; Evans-Pritchard, map facing p. 35.
7 It appears that the agreement concerning the compensation was reached accord-

ing to the norms of tribal law outside the court. For the diya payable for broken
teeth according to the Awlàd 'Alì customary law, see Murray, 326. For a descrip-
tion of settlement disputes, see Davis, Libyan Politics, 190–98; 223–28. For instances
of injury entailing broken teeth, see Kennett, 116 (appointment of tribal assessors
of bodily injuries), 124; cf. Hart, Penal Code, 59.

8 The Qà∂ì does not interfere in the content of the agreement which is entirely
based on customary law and confers on it the validity of a shar'ì ruling even though
the sharì'a is equipped to deal with cases of this kind.
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[12] Witnesses to the proceedings (shuhùd al-˙àl )9

[13] M˙ammad al-Farà˙[al-Faraj?] al-Òjalì
Sàlim Yùsuf [Yùnus?] al-Maghribì
[14] 'Imràn 'Ìsà
M˙ammad al-ˇàlib al-Hammàlì

The matter being as indicated above

The Qà∂ì of Ajdàbiya

Óusayn Mu˙ammad al-A˙làfì

9 It seems that at least the two last mentioned witnesses are professional wit-
nesses or notaries. See Glossary, s.v. 'adl.
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Document 57

Introduction

The use of motor cars among the Bedouin in modern times has pro-

liferated cases of homicide and bodily injuries caused by accidents.1

Since these are not deliberate ('amd ), but rather unintentional (kha†a"),
the Bedouin regard them as a matter of fate (qa∂à") and predesti-

nation (qadar), and hence they tend to renounce (tasàmu˙) the option

of vengeance (tha"r) out of generosity (karam) and dignity (nakhwa).2

However, the unintentional nature of car accidents does not exempt

the perpetrator from the financial liability for the homicide or injury.3

In the case under review, a small boy was run over by a car and

as a result his right leg was seriously incapacitated. The injury caused

a highly visible physical disability. A date was set for a meeting, at

the Sharì'a Court of Benghazi, of the boy’s agnates and the driver

involved in the accident in order to determine the amount of financial

compensation. Since the boy’s father could not travel there, he asked

the Sharì'a Court of Ajdàbiya to hear the testimony of his witnesses,

who were tribal assessors of bodily injury, so that their testimony

could provide a factual basis for the court in Benghazi to award

appropriate compensation.

The Nà"ib granted his request and after ascertaining the witnesses’

credibility according to shar'ì procedures, ordered the assessors to tes-

tify regarding the state of the injured leg. Their assessment appears

to have been based on criteria pertaining exclusively to tribal cus-

tomary law. The Nà"ib—without interfering with the principles under-

lying the assessors’ procedures—gave the boy’s father a certified copy

of the testimony for his use at any eventual legal proceedings in

Benghazi.

1 The codification of the customary law of homicide and bodily harm of the
Fwàkhir tribe in Cyrenaica deals also with car accidents. See Albergoni, Écrire la
coutume, 31–34; cf. Khayrallàh, 281.

2 Abù Óassàn, 213; also ibid., 171; Ghayth, 126–27.
3 Khayrallàh (286), on the other hand, reports that the general trend among all

the tribes is to renounce diya in cases of unintentional homicide.
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Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions and

grant them peace.4

[2] In the reign of his Excellency sayyid Mu˙ammad Idrìs al-Mahdì
al-Sanùsì, Emir of Barqa [Cyrenaica].5

[3] attestation of the conveyance of evidence (SHAHÀDAT NAQL)6

in favour of shaykh al-làfì al-muftà˙ al-ßub˙ì
Entered in register no. 5/314, p. 5/214

[4] In the [Sharì'a] Court of Ajdàbiya, presided over by Mu˙ammad

al-Mabrùk Abì Jàziya, the Deputy (nà"ib) in Charge of the Affairs

(al-qà"im bi-a'màl ) of his honour the shar'ì Qà∂ì. May Allàh the Exalted

grant him success.

[5] Shaykh al-Làfì b. Muftà˙ from the al-Shèkhì [lineage] of the

Íub˙ [subtribe]7 belonging to Maghàrba tribe (qabìla),8 identified

(ma'rùf )9 by person appeared [in court] accompanied by his son Ismà'ìl,
[6] who is about ten years old, and made the following statement:

Fifteen months ago, my son Ismà'ìl, present here, was run over by a
car that crushed his right leg. [7] After [the bones] were set and med-
ically treated, [the leg technically] healed but a highly visible physical
defect due to permanent mutilation ('adam)10 remained which reduced
[the leg] to the state of utter disability; [8] [the leg] ceased to func-
tion as a healthy limb. Since a date has been fixed for a meeting

4 See doc. 1, fn. 2.
5 See doc. 1, fn. 3.
6 See Layish, Legal Documents, 21, fn. 2; idem, Shahàdat naql, Case 1; Glossary,

s.v. shahàdat naql. Attestation of conveyance of evidence to another qà∂ì is not admit-
ted in Islamic criminal procedure (Schacht, Introduction, 198); however, homicide and
bodily injury are considered, under both shar'ì and tribal law, as instances of claims
within the domain of private law rather than offences in the domain of public crim-
inal law.

7 See De Agostini, Cirenáica, 323–24.
8 See ibid., 316ff.
9 See Glossary, s.v. ta'rìf.

10 In determining the amount of compensation due for bodily injury tribal law
among the Awlàd 'Alì makes a distinction between wounds that heal (al-∂arb al-
salìm) and wounds that cause permanent mutilation (al-∂arb al-'adìm). The case under
review belongs to the second category. See al-Óabbùnì, 31, 34; al-Jawharì, 187ff.;
Ma˙jùb, 183, 200, 314–15, 318 (definition of 'adam); Mohsen, 149; Murray, 205;
Stewart, 'Urf, 890–91; cf. Abù Óassàn, 230; Ghayth, 137; Glossary, s.v. qaßßàß.
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between me and the perpetrator ( jànin)11 concerning my son and his
kinsmen12 before the Qà∂ì of Benghazi, and since I am unable [9] to
travel there with the child, I ask [the court] to hear the testimony
(shahàda) of the witnesses [present here] who are fully qualified13 to tes-
tify to the fact that my son’s leg has been reduced to a state [10] of
disability.

His request was granted and he was permitted to produce his wit-

nesses. He brought Shaykh M˙ammad Bù al-Bghì∂ al-Zwayyì, al-
Sdèdì14 and Óàjj15 [11] Yùnus b. Íàli˙ al-'Ìdiyya of the aforementioned

[Zwayya] tribe, both of whom were identified by person. Each of

them gave testimony on his own account (shahàda mas"ùla minhumà),
corroborating his claim, [12] after due examination of the boy’s leg,

on the basis of their expertise. Subsequently, Shaykh Sa'ìd b. Yùnus

Shalabì and Shaykh [13] 'Alì b. al-Fùl, both from the Hayba lin-

eage ('à"ila) of the Naßr [subtribe] belonging to the al-Maghàrba16

[tribe] were summoned for the purpose of ascertaining [the asses-

sor’s] credibility.17 They both testified that the aforementioned wit-

nesses were persons of good reputation ('adlàn ri∂à) and that their

11 The unintentional nature of the motor accident does not exempt the perpe-
trator from the financial liability for the injury caused. The absence of the element
of intention in the accident may well have facilitated the settlement of the dispute
through financial compensation, while at the same time excluding the option of
vengeance under tribal law on the part of the victim’s agnates. See Stewart, Tha"r,
443; Glossary, s.v. tha"r. Davis notes that the victim’s agnates in road accidents
receive double compensation: i.e., both from the state insurance company, and from
the driver involved in the accident and his kinsmen in conformity with tribal law.
This phenomenon has also been observed in Jerusalem. See Davis, Libyan Politics,
176, 223–24; Zilberman, 70. On several occasions I have been asked by Israeli
insurance companies to provide them with legal opinions to the effect that settle-
ment of financial claims for homicide and bodily injury (ßul˙), that is, by payment
of blood money (diya) or compensation (ta'wì∂ ), precludes any additional financial
claims of any kind in the future.

12 The injured boy and his solidarity group ('àqila), i.e., male agnates up to a
certain degree of relationship, share the financial compensation paid for the injury
caused to him. Cf. al-Qusùs, 83–84; Glossary, s.v. 'àqila; diya.

13 Tribal assessors or physicians (†abìb al-'arab called na∂∂àr or naΩΩàr) for bodily
injuries are intended here. See al-Jawharì, 190; Mohsen, 51, 54; 148ff. 151; Ma˙jùb,
314 (†abìb shar'ì mu'tàd 'inda al-'arab); Obermeyer, 203–4 (naΩàra); Murray, 229, 234–25,
321–22; cf. Stewart, Texts 1, 19, 83–85, 110–11 (qaßßàß), Index, s.v. injury assessors;
idem, Texts 2, Glossary, s.v. gaßßàß; Kressel, Ascendancy, 79 (qaßßàßìn al-dam); Glossary,
s.v. qaßßàß.

14 In other words, he belongs to the Sdèdì branch of the Zwayya tribe. See De
Agostini, Cirenáica, 407.

15 Honorific title of one who has performed the pilgrimage to Mecca.
16 See De Agostini, Cirenáica, 316, 323.
17 See Glossary, s.v. tazkiya.
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testimony [14] completely corroborated the established facts. All this

transpired and was registered on the date stated below, and upon

his [i.e., the claimant’s] request [the court] gave him a copy [of this

document]18 bearing the date of the 21st day of Dhù [15] ’l-Qa'da

1370 corrresponding to August 23, 1951.

[16] Witnesses to the proceedings (shuhùd al-˙àl )19

[17] The Court ushers (mubàshir)
[20] 'Imràn Manßùr al-Maghrì20

M˙ammad 'Abd al-Salàm

[17] The matter being as indicated above

[21] Mu˙ammad al-Mabrùk Abì Jàziya
[18–19] The Shar'ì Nà"ib

in Charge of the Affairs of the Qà∂ì of Ajdàbiya

18 The Qà∂ì’s role is here reduced to the hearing and registration of the asses-
sors’ testimonies without interfering with the principles of tribal law underlying the
assessors’ procedures. Under the sharì'a, the qà∂ì may settle disputes of blood money
(diya) in cases of unintentional injuries ( jirà˙ al-kha†a"). See Ibn 'Àßim, al-'Àßimiyya,
232f.; Glossary, s.v. diya, jar˙. Nonetheless, it is worth noting that the test of the
assessors’ credibility was carried out in accordance with shar'ì procedures. The Qà∂ì’s
supervision of the shar'ì procedures relating to the credibility test ensures token sov-
ereignty of the sharì'a in a court case that had been conducted practically almost
exclusively in accordance with tribal law. The registration of testimonies is intended
to serve the interests of the boy’s kinsmen at eventual proceedings pertaining to
damages in Benghazi. Though written testimony is not counted under the sharì'a,
the procedure of shahàdat naql reflects a pragmatic approach on the part of the shar'ì
Qà∂ì.

19 Professional witnesses and notaries are intended. See Glossary, s.v. 'adl.
20 See doc. 8, line 12. He acts concurrently or intermittently in two capacities:

as a court usher and as a notary or professional witness. See Name Index of Qà∂ìs,
Nà"ibs and Other Judicial Clerks. Cf. doc. 17, fn. 8; and doc. 24, fn. 11 above.
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Document 58

Introduction

Loss of virginity out of wedlock is tantamount to illicit intercourse,

which under customary law implies disgrace to the bride’s agnates

and may entail severe sanctions. Bedouin would stipulate in the mar-

riage contract that the bride should be a virgin. If on the day of

the marriage the virginity test (kashf ) conducted by women shows

that the bride is not a virgin the marriage may be canceled or (if

concluded) revoked and the bride (or her father) be requested to

return the prompt dower. Dissolution of the marriage under such

circumstances seriously diminishes the woman’s chances to remarry.

Moreover, due to the disgrace occasioned to the bride’s agnates, she

may be exposed to death threats.1 Among the Bedouin in the Western

Desert, if the bride is not a virgin, the wedding celebration is cut

short, and the girl is sent away or killed by her father; the Bedouin

maintain that a father may rightfully put his daughter to death when

she is found guilty of pre-marital intercourse, or if it is proved that

she engaged in any extra-marital sexual activity.2 The sharì 'a takes

a more lenient attitude in this matter.3

In the case under review, a man claimed that his daughter aged 8,

while playing with her sister at home, fell on the sharp handle of a

handmill breaking her hymen. A woman, probably a practitioner of

popular medicine, examined the girl immediately after the accident,

while she was still bleeding, and confirmed the girl’s loss of virgin-

ity as a result of the accident. The girl’s father requested that the

facts be registered in the court’s minutes and that a shar'ì document

be issued to him for any occasion that might arise. More precisely,

the document would testify, at the time of her marriage, that the

injury did not occur in circumstances liable to disgrace the family.

The Nà"ib concurred taking the father’s predicament into account.

He had the father testify to his version in the presence of witnesses

1 See Peters, Family, 121–22 (a detailed description of the virginity test), 129.
2 Obermeyer, 105, 122–23; Mohsen, 107–8; D’Emilia, 39 (If virginity is stipu-

lated in the marriage contract, then lack of viriginty is a cause for dissolution of
the marriage on grounds of khiyàr al-'ayb, option of defect); cf. Abù Óassàn, 241–42;
Glossary, s.v. 'àr.

3 See Glossary, s.v. zinà; Peters, The Role of the Qà∂ì, 81 (illegal defloration was
regarded in nineteenth century Egypt as a case of bodily harm entailing damages).
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and produced a declaratory judgment confirming the circumstances

in which the girl broke her hymen. The Nà"ib did not proceed to

hear the testimony of the practitioner who examined the girl imme-

diately after the accident. The expert’s report may be regarded as

circumstantial evidence. Formally, we have here a judicial decision

(˙ukm); in practical terms, however, the procedure is intended to

achieve the same goal as that of shahàdat naql.4

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.5

[2] In the reign of his royal Highness Mu˙ammad Idrìs I Sovereign

of the United Kingdom of Libya.6

[3] sentence (ÓUKM ) confirming the rupture of the hymen of
fawziyya bint al-sà'dì 'abd-al-rasùl
Entered in register no. 6/89, p. 56

[4] In the Sharì'a Court of Ajdàbiya, presided over by Mu˙ammad

al-ˇàlib al-Hammàlì, the Deputy (nà"ib) in Charge of the Affairs (al-

qà"im bi-a'màl ) of his honour the shar'ì Qà∂ì. May Allàh dispose him

to his obedience! Amen.

[5] Al-Sà'dì b. 'Abd al-Rasùl aged 40 from the Jlùlàt [branch] of

the Zwayya7 tribe (qabìla), born and residing in Ajdàbiya identified

(ma'rùf )8 in my presence (ladaynà) in name and [6] person, appeared

[in court] and made the following statement voluntarily (mukhtàran) and

willingly (†à"i'an) with the intention of testifying (bi-qaßd al-ishhàd ):

A few days ago, my daughter Fawziyya aged 8, [7] born to me by
my wife Sàlma bint 'Alì Manßùr was playing at home with her sister
Íafiyya. [8] While chasing her aforementioned sister, she fell on the

4 See Layish, Shahàdat naql, Case 8; docs. 4, 14, 48, 54, and 57 above, and 61,
and 67 below.

5 See doc. 1, fn. 2.
6 See doc. 1, fn. 3.
7 See De Agostini, Cirenáica, 408–9.
8 See Glossary, s.v. ta'rìf.
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sharp handle of a handmill and cut herself, and this caused the rap-
ture of her hymen. And when [9] we saw her bleeding we brought
her to a woman called Shanz [Kanz9] al-Zarfiyya [al-Zwayiyya?10] who
examined my daughter, the aforementioned Fawziyya aged [10] 8. She
discovered that her virginity was lost when she fell on [lit. hit] the
handle of the handmill. And since this accident has been ordained [11]
by Allàh the Exalted, I ask that it be registered at the Sharì'a Court
so that I may resort to [the document] whenever the need arises and
to testify to its contents.11

All this occurred [12] in the presence of the [professional] witnesses

listed below.

On the basis of what has been established by the aforementioned

al-Sà'dì 'Abd al-Rasùl while he was in a state of legal competence

(˙àla jà"iza) in shar'ì terms, as duly certified (thubùt) [13] in the pres-

ence of the aforementioned Nà"ib, the latter issued a judgment per-

taining to what has been stated above, and had the undersigned

[witnesses] testify to it. He then signed and endorsed it [14] and

had it registered [in the sijill ]12 on the 21st day of Dhù ’l-Óijja 1371

corresponding to September 11, 1952.

9 This name appears in Layish & Davis, 21, line 8. Another possible reading:
“Inez,” which sounds as a foreign non-Muslim name. This reading may gain sup-
port from D’Emilia who reports that during the Italian rule sharì'a courts would
solicit medical opinions from Italian physicians regardless of their religious or eth-
nic affiliation, and that Islamic law acknowledges the eligibility of a non-Muslim
(Christian or a Jewish) expert witness (D’Emilia, 38, fn. 3).

10 Probably a practitioner of popular medicine or a midwife. Cf. 'àrifa, a woman
knowledgeable in matters relating to females. See Rosen, 202.

11 The girl’s father was fully aware of the consequences under customary law of
loss of virginity and this may well be the reason why he presented the case as an
accident attributable to an irrevocable “act of God.” In his distress he resorted to
the Sharì'a Court, rather than to tribal proceedings, to obtain a document certifiying
that the girl had broken her hymen in circumstances that did not imply disgrace
to her agnates. The resort to the Sharì'a Court rather than to tribal justice may
have been prompted also by considerations of discreetness. This document would
presumably serve to forestall misunderstandings with a future husband and the resort
to severe sanctions on the part of the girl’s agnates. The document serves the same
purposes of shahàdat naql. See Glossary. Cf. Powers, Women, § 1.0.

12 Fully cognizant of the father’s delicate predicament, the Nà"ib is prepared to
assist by enlisting the shar'ì sanction in favour of his sentence in the form of a
declaratory document. The Nà"ib accepts the father’s version in limine, that is, with-
out even requiring the testimony of the woman who examined the daughter.
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The signature13 of al-Sà'dì 'Abd al-Rasùl

[15] the girl’s father, the initiator of the statement

The witnesses to the proceedings (shuhùd al-˙àl )14

[16] 'Umar 'Abd al-Rasùl

M˙ammad al-Bghì∂
M˙ammad 'Abd al-Salàm

Mu˙ammad al-ˇàlib al-Hammàlì
The Deputy in Charge of the Qà∂ì’s Affairs

13 It may well be a fingerprint (baßma).
14 Of the witnesses called to testify, at least the last mentioned, is a professional

witness. See Glossary, s.v. 'adl; Name Index of Qà∂ìs, Nà"ibs and Other Judicial
Clerks.
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Document 59

Introduction

A married couple brought forward a claim against a man who

impugned the woman’s reputation by using defamatory language

regarding her moral behaviour.

The Qà∂ì initiated a peaceful conciliation to settle the dispute by

enlisting his religious authority for this purpose. He instructed the

defendant to ask the couple’s forgiveness, to compensate the woman

with a gift of jewellery, and to refrain in the future from using defam-

atory language against her on pain of incurring the sanctions of

Allàh on himself.

Text

[1] In the name of Allàh, the Merciful, the Compassionate.1

record (MAÓÎAR ) of reconciliation (ÍULÓ )

[2] In the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
Ràfi' 'Abd al-Ra˙màn al-Qà∂ì. [3] May Allàh the Exalted grant

him success!

[The two parties:] Óàjj2 M˙ammad b. 'Umar Abì Udhun al-

Mißuràtì, the first party, [4] and al-Bashìr b. M˙ammad al-Hàdì
together with his wife Fà†ma bint [5] Ibràhìm al-Bùrì, the second

party3—[both parties] having been identified (ma'rùfìn)4 in name and

person, appeared [in court]. On requesting explanations (istifsàr) [6]

and responses ( jawàb) from both parties, they responded [in a man-

ner] not to be heeded or taken into account—[7] [the terms used]

being prohibited by the sharì'a, custom ('àda), and statute (qànùn).5

1 See doc. 1, fn. 2.
2 See Glossary, s.v. ˙àjj.
3 In other words, the couple were the claimants and the latter the defendant.
4 See Glossary, s.v. ta'rìf.
5 It appears that the parties used expressions offensive to a woman’s moral behav-

iour and inadmissible by any legal norm. The mention of the sharì'a, custom, and
statute, while indicating that the Qà∂ì was fully aware of the distinction between
them, was meant to highlight the reprehensible nature of the expressions under any
circumstances.

217



However, for the sake of protecting the woman’s good name [8]

and sacred honour ('ir∂ ),6 his honour the Qà∂ì obliged them [to set-

tle the dispute] by conciliation (ßul˙) which, in the eyes of Allàh, is

a virtuous deed.7 [9] [The Qà∂ì] instructed the defendant, the afore-

mentioned Óàjj M˙ammad to appease the couple and to ask their

[10] forgiveness and pardon for what had happened. The defendant

complied and asked their [pardon], which they granted. [11] [The

Qà∂ì] also instructed the defendant Óàjj M˙ammad to buy a [12]

silver bracelet for the wife8 and to restrain his tongue from resort-

ing to such [defamatory] language [13] which is prohibited by the

sharì'a, and to refrain from [obscenities offensive] to the chastity

('awràt)9 of Muslim women, [14] because whoever defames Muslim

women [exposes] his own women’s good name to God’s [retaliation],

[15] and whoever draws [retaliation] on his women’s reputation

brings shame upon his own kin. [16] May Allàh grant success to all

those [present here] for [the conciliation] will surely propitiate Allàh
and his Prophet. [Allàh] is almighty [17] and worthy of all merit.10

6 See Glossary, s.v. 'ir∂.
7 The reference is to the Qur"ànic verse: 4:128. See also Layish & Davis, 72

lines 7–8, and 87 line 14; cf. Layish & Warburg, 189–90, 195–96.
8 Compensation of the woman by means of a bracelet seems to be rooted in

custom. See Colucci, Tribù, 33; Mohsen, 110ff. According to the customary law of
Awlàd 'Alì, if someone causes a woman to abandon her husband, he must com-
pensate the husband by payment of 100 Rial as kabàra, fine; in addition, he is pro-
hibited from marrying this woman; Ma˙jùb, 328; al-Jawharì, 204 (sexual offences).
cf. Abù Óassàn, 242–43 {if the husband defames his wife’s moral behaviour with-
out proving his allegation by evidence, her agnates may sue him under tribal law
and he will be liable to pay compensation for causing damage to his wife’s hon-
our ('ir∂ )}, 274, 276 (in a case where a woman impugned her daughter-in-law’s
reputation by accusing her of illicit intercourse, a tribal qà∂ì ruled that the woman’s
tongue should be cut out but allowed her the option of redeeming it by payment
of several camels or a certain amount of money); al-'Abbàdì, al-Jarà"im, 244–45
(defamation of a woman’s reputation implies defamation of the reputation of her
entire tribe), 248–49 (a woman sued her husband under tribal law for using defam-
atory language towards her in the street thus causing damage to her reputation);
Peters, The Role of the Qà∂ì, 81–82 (defamation in nineteenth-century Egypt as a
˙add offence entailed eighty lashes).

9 'awra, lit. pudendum of female; a metaphor for female’s chastity. See Glossary.
Concerning 'awràt, see Qur"àn, 24:31, 58. For the customary connotation of the
term, see Kressel & Bar Zvi, 28–29, 33, fn. 13 (the negative connotation of 'awra
in customary law). For a modern connotation, see Lombardi, 110, fn. 100.

10 It seems that the defamation of the woman’s virtue transpired in a moment
of anger and was not intended to insinuate adultery on her part. The failure to
prove such an allegation—for which four male eyewitnesses to the act of adultery
would be required—entails a Qur"ànic sanction of 80 lashes (see Glossary, s.v. zinà;
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Accordingly, a conciliatory (ßul˙ì) session11 was convened [18] and

all agreed thereto. The undersigned [19] [witnesses] testifed [to the

procedings] on the date of October 23, 194[6], [corresponding to]

the 27th day of Dhù ’l-Qa'da [20] 1365.

Witnesses to the proceedings (shuhùd al-˙àl )
Mukhtàr b. Óàjj M˙ammad al-Turkì
M˙ammad 'Abd al-Salàm12

[21] The matter being as indicated above

The Qà∂ì of Ajdàbiyya

[22] Ràfi' 'Abd al-Ra˙màn al-Qà∂ì

qadhf ). Given the circumstances, the Qà∂ì sought to rehabilitate the woman’s hon-
our ('ir∂ ) by conciliating the claimants. For this purpose, the Qà∂ì acted in two
capacities: as an arbitrator (majlis ßul˙ì—see line 17 below)—in the best tradition of
the tribal judge (cf. Abù Óassàn, 75)—and as a religious authority entitled to inter-
pret the will of Allàh and to enlist his support. In his religious capacity the Qà∂ì
acts as a guardian of public morals.

11 To be distinguished from a judicial session in which a sentence is handed
down.

12 A professional witness is intended here. See Glossary, s.v. 'adl.
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Document 60

Introduction

The document concerns a settlement, in the Sharì'a Court, of a dis-

pute relating to violation of the sanctity of the home under tribal

customary law. A couple had quarreled over non-payment of resid-

ual dower due to the wife. The wife left the conjugal dwelling with-

out the husband’s permission and took refuge in her father’s home.

The husband followed her in order to discipline her and to bring

her back to his home. He entered the house in the absence of her

father and brothers, thus seriously violating the sanctity of the home

and furnishing grounds for a legal claim under tribal customary law.1

The shar'ì Qà∂ì offered his good offices to the disputing parties

in settling the issue under tribal customary law. The woman’s father

demanded that the husband take an oath to the effect that he had

no evil intent on entering the former’s house and the latter com-

plied. The Qà∂ì required the husband to take his oath on a copy

of the Qur"àn in order to promote the conciliation by enlisting a

religious sanction. At this stage, one of the woman’s brothers inter-

vened before the oath-taking had been completed and stated that

the dispute would not be settled unless the husband paid the entire

amounts of the prompt and deferred dowers. After the husband had

committed himself to doing so, the parties were reconciled and the

Qà∂ì had them sign the protocol for reasons of legal security.

Text

[1] In the name of Allàh, the Compassionate, the Merciful.2

[2] In the Sharì'a Court [of Kufra], presided over by the Qà∂ì
Shaykh Mu˙ammad Íàli˙ al-Bakrì.3 May Allàh the Exalted grant

him success [and guide him towards] every righteous solution!

1 On violation of the sanctity of a home, see Glossary, s.v. dakhl al-bayt. On pri-
vacy in Islam, see Alshech.

2 See doc. 1, fn. 2.
3 Qà∂ì of the Sharì'a Cort of Kufra; see Name Index of Qà∂ìs, Nà"ibs and

Other Judicial Clerks.
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[3] Shaykh Imjè˙ìd of the Mnàya' [lineage from the Sdèdì branch]

of the Zwayya [tribe]4 and Shaykh 'Alì al-'È∂a of the Mnàya' of the

Zwayya [tribe], his son-in-law, appeared and presented their claim.5

After examination [of the case] the Qà∂ì urged them [saying]: [4]

“God willing (in shà"a allàh),6 tomorrow you will attend court.”7 [Even-

tually] the aforementioned 'Alì, Hèba b. Imjè˙ìd and his brother

Muß†afà appeared [in court] and a long dispute ensued between

them. After a session that lasted [5] two hours, Hèba—on behalf of

his father [Imjè˙ìd]—demanded that the aforementioned 'Alì take

an oath ( yamìn)8 in order to appease him [i.e., his father] and to

advance their interests ('alà maßàli˙ihim).9 'Alì responded by asking:

“Is the oath requested [6] from me intended to be a proof (bayyina)

[that I had no evil intent]?.”10 Hèba answered him [as follows]:

[The purpose of the oath is to prove us that] you came to our [father’s]
home for the sole purpose of consulting my father and to settle peace-
fully11 the question of your wife, my sister.

'Alì answered him [as follows]:

It’s only fair to say that this oath [7] you oblige me to swear—I will
take purely for your sake. I never caused your father or your brother
harm [even] in trivial matters nor was there any encroachment (ta'addin)
on their right to a legal suit (˙aqq) [on my part]. I did not bring accu-
sations against them [for instigating] my wife [against me]. [8] [I
entered] my father-in-law’s home merely because I wanted to admon-
ish (tarbiya)12 my wife for disobeying me by going out without my per-
mission and taking my daughter and bracelets belonging to me. I did
not accuse13 her [of a fault or vice]; but, [on the other hand], I

4 See De Agostini, Cirenáica, 407–8.
5 The disputing parties are the woman’s father and her husband.
6 I.e., it is to be hoped. Cf. Stewart, Texts 2, Glossary.
7 The Qà∂ì invites them to settle in the Sharì'a Court the dispute concerning

the violation of the sanctity of a home (dakhl al-bayt) under tribal law.
8 Cf. Stewart, Texts 2, 61 passim.
9 If maßàli˙ihim is replaced by mußàla˙atihim, the translation runs: “so that he [i.e.,

Imjè˙ìd] joined their conciliation.” The oath was intended to establish that the hus-
band had entered the home in the absence of male kin thus violating—uninten-
tionally, from his point of view—the sanctity of the home.

10 Alternative translation: 'Alì agreed to take the requested oath [6] as a proof
(bayyina) [that he had no evil intent].

11 Cf. Lane, 1766i (∂aba'ù ilà ’l-ßul˙); al-Munjid, 445iii.
12 Under both customary and shar'ì law, the husband is entitled to disciplining a

disobedient wife.
13 là'iba should be replaced by là 'ibtu.
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reproached her [on her behaviour]. [9] As for the women14 who want
to destroy my house and hurt me by causing me injury (∂arar) [by
instigating my wife against me], I [admit having] talked with them
[when I entered her father’s home. However], as far as your sister is
concerned, I neither hate nor detest her. [My entrance into her father’s
home was prompted by nothing] other than my earnest concern (ghayra)
[for my wife’s welfare]. [10] If she had been supportive I would have
been glad and there would have been no hatred between me and the
master of my joy (ßà˙ib al-fara˙) [i.e., my father-in-law].15 The first time
I permitted her [to leave the conjugal dwelling], but the second time
[11] I forbade her [to do so]. However, she responded with hatred
and disobeyed me.16

Hèba replied:

I wish you only luck and peace of mind. The news [relating to this
dispute] reached me only today. I shall contact my father [in order
to update him with your version], [12] and I shall inform you [of his
response. However, frankly speaking], nothing could be graver than
your entering our home in our [i.e., male agnates’] absence.17 As far
as I am concerned, this matter is the worst source of anxiety.

14 The wife’s female relatives are intended here. As mentioned below, after she
had taken refuge in her father’s home, her husband entered the house in the absence
of her agnates, thus exposing himself face to face to those women who probably
accused him for violating the sanctity of the home.

15 Cf. “tent of joy” (bayt al-fara˙) in Kressel, Descent, 200. If al-fara˙ is replaced
by al-farj ( pudendum of female, a metaphor for female’s chastity)—in which case the
word illà could be spared—then the translation would be:

[10] If she had been supportive [by obeying me in the conjugal home], I
would not have seen the women (al-farj ) [in her father’s home] and there would
have been no hatred between me and the master of the women (ßà˙ib al-farj )
[i.e., my father-in-law].

16 Cf. Peters, The Role of the Qà∂ì, 93–4, 101 (the husband entered his father-in-
law home in order to settle the dispute with his “angry” wife who had earlier left
the conjugal dwelling); for further details, see doc. 41 fn. 12 above.

17 The husband’s entry into his father-in-law’s home in the absence of male kin
is considered a violation of the sanctity of the home. According to the customary
law of the Awlàd 'Alì, if a person enters somebody’s home (dakhala . . . bayt ) in the
absence of its owner, or during the night, with the intention to violate the sanctity
of the home or to commmit an act of adultery with his wife (bi-niyyat khiyàna li-
˙arìmihi ), he shall be liable to kabàra, fine, of 150 Rial (Ma˙jùb, 328); if the owner
of the home kills the violator while in the act of adultery, he shall pay a diya for
unintentional homicide after deducting the prompt dower and the sum of 50 L.S.
as damages for trespass on his tent (Murray, 317). In one case, a girl who refused
to marry her paternal cousin, sought refuge with a “holy man.” One night the
cousin entered secretly the room where she was sleeping; she jumped from her bed
and while running, fell and suffered rupture. The “holy man” sued the cousin in
accordance with tribal customary law; he requested to punish him for violating his
right for privacy, and the 'awàqil imposed on the cousin a kabàra of 1000 L.E.
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['Alì] replied:

This matter is not alien to me [i.e., I am fully aware of your concern.
[13] However], I did not approach your home with evil intent.

When 'Alì decided to take an oath [on his version], he [Hèba]

excused him [i.e., 'Alì from taking the oath], and transferred the mat-

ter to his father since he [Hèba] was his [father’s] proxy (wakìl ), and

then they [Hèba and 'Alì] both left [14] the courthouse.18 Subsequently,

Muß†afà Mjè˙ìd, Ómèda Sàsya,19 and the aforementioned 'Alì returned

[to the courthouse]. Muß†afà demanded that ['Alì] take his oath in

order to appease them and satisfy [15] their father. Ómèda Sàsya
[speaking for 'Alì] replied: “We have not caused Mjè˙ìd any delay

[in settling the dispute] except in the matter of the oath which Hèba

demanded.”20 'Alì responded:

The oath is first and foremost; [16] if you agree to a final settlement
of the issue21 [i.e., relating to violation of the sanctity of the home], I
shall take an oath [to prove my innocence] as I have already indi-
cated [to Hèba].22 If anyone is ill-disposed towards me with no provo-
cation on my part, I trust that with God’s help [17] [one’s evil designs]
will be directed towards him.

Muß†afà replied by demanding the oath which ['Alì] had undertaken.

['Alì] responded by asking him: “Will you regard the issue [of vio-

lation of the sanctity of the home] settled [after my oath]?.” ['Alì]
struck [18] his chest and said:

Let us put an end [to the dispute], I agree [to settle the matter and
proceed with the oath] and even a dog will not be able to stop it [the
procedure].

The Qà∂ì held out the noble Qur"àn and ordered 'Alì to stand

before him [19] and take an oath. When he [the Qà∂ì] pointed to

(Obermeyer, 234ff.); cf. Hart, Penal Code, 60; Sal˙ùt, 67 (the masà˙a that is consid-
ered ˙urma of the bayt); Glossary, s.v. dakhl al-bayt.

18 In other words, the settlement of the dispute was left to Mjè˙ìd’s discretion.
19 On another occasion, Muß†àfà acted as Ómèda’s authorized agent in an effort

to persuade the latter’s wives to join their husband in the Sudan or, in the event
of their refusal, to grant them khul' divorce. See doc. 18 above.

20 Another possible translation: Ómèda Sàsya [speaking for Hèba] added: “Mjè˙ìd
did not grant us a mandate [to settle the dispute] unless ['Alì] swears the oath
which Hèba demanded.”

21 Cf. Stewart, Texts 2, Glossary, 248ii (mawàdd al-rijàl, lawful behaviour).
22 See lines 5–6 above.
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the noble Qur"àn.23 Muß†afà stopped him [i.e., the procedure] and

said:

[Assume that] we have accepted your oath.24 [However], in order to
settle the dispute with my sister you [must meet] [20] the [financial]
obligations incumbent on you, that is, the prompt (muqaddam) and
deferred (mu"akhkhar) [dower].25

['Alì] replied:

I have already expressed my view on this matter. I have undertaken
[to pay] the prompt [dower], out of which, one pound is overdue [21]
and four [pounds] due as deferred (mu"ajjalàt) [dower intended] to set-
tle [the debt, the payment of which] will [be postponed . . .]26 until a
date when I am in easy circumstances.27 This applies also to the cloth-
ing (kiswa), which I cannot [. . .] afford [now]; this too I shall settle
[22] according to the local custom (ka-sàyir al-balad ).28

Both sides came to terms without coercion and left the court.

[The Qà∂ì]:

But for the help [of Allàh which enabled me to settle the question
relating to violation] of the sanctity [23] of the home [. . ., I would
not have succeeded in alleviating] his father-in-law’s concern with
respect to [violation] of the sanctity of his home. [And in this man-
ner Allàh desired] to inform you [of his wisdom by means of the court

23 Taking an oath on the Qur"àn is intended to enhance the integrity of the wit-
ness and to deter him from taking a false oath. It also lends to the proceedings a
religious character (see al-Óabbùnì, 34; Colucci, Tribù, 36–37; Layish, Divorce, 197–98;
Hart, Rgaybat, 50; Abù Óassàn, 228). The Bedouin in Jordan have a custom of
requiring witnesses to take an oath on saints’ tombs (al-Qusùs, 38). In the Judean
Desert, arbitral awards frequently quote verses from the Qur"àn in support of the
justice meted out by the arbitrators (see Layish & Shmueli, 41). Concerning an oath
on the Qur"àn, see doc. 70 below.

24 In other words, the defendant is exempted from taking the oath (cf. al-Qusùs,
38). The forestalling of the oath-taking here is tantamount to an acceptance of the
husband’s version as to his entering his father-in-law’s home with no evil intent.
Presumably the real motive behind this act was his concern to secure financial
claims that were, in his view, of greater import than the oath. See line 20 below.

25 The prompt dower is usually paid prior to the consummation of the marriage,
and the deferred dower is paid in the course of the marriage. See Glossary, s.v.
ßadàq mu'ajjal and mu"ajjal.

26 Three dots here and below stand for unreadable parts of the text due to ink
stains.

27 Cf. doc. 5, line 11 ('alà ’l-maysara) and fn. 9.
28 This is a clear indication to the effect that settlement of deferred dower payable

in the course of the marriage is bound by local custom. See Glossary, s.v. ßadàq
mu"ajjal.
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case] that was assigned to me.29 Let [Allàh] [24] be our pledge [lit.
agent] (wakìl) to what I have said.30

Date: The 8th day of Qa'da 1347 [25] [corresponding to] December 2,

1928.

[26–28] Al-Mudìr: Muß†afà Ósèn
[29–30] Ómèda Sàsya
[31] 'Alì 'Abdallàh
Muß†afà Imjè˙ìd

29 In other words, the Qà∂ì indicates that this is not a usual case since he is not
expected to deal with offences under tribal law. It seems that the parties resorted
to the Sharì'a Court because of the issue of non-payment of the dower, the issue
of violation of the sanctity of the home emerging during the proceedings. For some
reason the Qà∂ì decided to proceed with the matter rather than to refer the par-
ties to the tribal court. An alternative reading of line 23 compatible with this con-
text is: . . . wa-innamà 'urfukum (instead of 'arrafakum) mà ta'arra∂tu lahu—“. . . rather, it
was your customary law that I was exposed to.” Though one may find support for
the institution of the sanctity of a home in the Qur"àn (24:27–28), there can be no
doubt that the Qà∂ì was referring to the institution in its tribal connotation.

30 The Qà∂ì here displays his piety by attributing all the wisdom in his judg-
ment to Allàh. Cf. Glossary, s.v. wakìl.
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SECTION THREE

SLAVES AND MANUMITTED SLAVES

Document 61

Introduction

A man claimed that 50 years previously his late mother had pur-

chased a female slave1 from an individual belonging to the same

tribe in return for a camel owned by her. He requested the court

to hear his witnesses testify to this effect and to issue a document

recording their testimony. The witnesses endorsed the man’s version,

and the Qà∂ì sanctioned their testimony, instructed that it be reg-

istered and issued an attestation of the conveyance of evidence (shahà-
dat naql )2 in favour of the plaintiff.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace.3

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya. May Allàh the Exalted preserve him!4

[3] attestation of the conveyance of evidence (SHAHÀDAT NAQL )5

in favour of 'alì b. faraj kadàd
Entered in register no. 343, p. 272

1 For details on slaves in Kufra, see Hassanein, 179–81.
2 See Glossary, s.v. shahàdat naql.
3 See doc. 1, fn. 2.
4 See doc. 1, fn. 3.
5 The practical significance of this procedure is the replacement of oral witnesses

required by the shar'ì rules of evidence by written testimonies produced by the sharì'a
courts. Written documents are indispensable in commercial law and transactions.
See Schacht, Introduction, 82f.; Layish & Shmueli, 30f.; Layish, Shahàdat naql, Case 6.



[4] In the Sharì'a Court of Ajdàbiya, presided over by the Qà∂ì
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him! Amen.

[5] 'Alì b. Faraj b. Mùsà of the Shwàghir [branch] of the Zwayya6

tribe [qabìla], identified (ma'rùf )7 in person and name, appeared [in

court] and made a statement claiming the following:

About 50 years ago, while she was still alive, my late mother F†èma
[6] bint Shalash b. M˙ammad al-Zwayyì purchased from 'Alì [7] b.
Mas'ùd Abì Fa†ra al-Zwayyì a slave girl (ama) called Mrèsla [?] for a
camel owned by her.8 I have brought with me two witnesses (shàhidàn)
called al-Dhìb b. 'Abd al-Sayyid b. al-Dhìb and 'Umar b. Yùnus b.
R˙ìm, both [8] from the Zwayya tribe. I [hereby] request that the
noble Sharì'a Court question them [on this matter], register their tes-
timony and give me [a document pertaining to] their testimony [that
I can use] as the need arises.9

When the aforementioned witnesses, identified in person and name,

were questioned, [9] they both gave testimony [whose truthfulness

the witnesses deemed to be] beyond any shadow of doubt, corrob-

orating in letter and spirit the statement of the aforementioned 'Alì
b. Faraj. [10] Both [witnesses] stated: “This is what we testify to.

Let Allàh be our pledge [lit. agent] (wakìl ) to what we have said.”10

On the basis of [the statement] endorsed by the aforementioned

witnesses, while both [11] were in a state of legal competence (˙àla
jà"iza) in shar'ì terms, as duly certified (thubùt) before the aforemen-

tioned judge (˙àkim), the latter endorsed (ajàza) this testimony given

6 See De Agostini, Cirenáica, 407, 409.
7 See Glossary, s.v. ta'rìf.
8 Under sharì'a law a slave is considered as property (màl ) that can be disposed

of in a legal transaction provided that the owner’s rights over the slave are not
restricted in any way. See Glossary, s.v. 'abd. On sale of slaves in Màlikì law, see
Ibn 'Àßim, al-'Àßimiyya, 110, lines 737ff.; Ibn 'A††àr, 33ff.; on slaves in Libya, see
Davis, Libyan Politics, 111; idem, Koufra, 553; cf. Abù Óassàn, 255–56 (aggressors
are liable to pay slaves as fine). Cf. Abù Salìm, Manshùràt al-mahdiyya, 209 {the
Mahdì ruled in one case that if a slave had been donated to the wife after the
conclusion of the marriage contract, the donation should be considered as a gift
(hiba); if, however, the slave had been stipulated in the marriage contract, the dona-
tion should be considered as part of the dower}.

9 Having inherited the slave girl from his mother, the initiator of these pro-
ceedings requires a document stating that the girl is his property. Such a document
would be necessary in the event that he chose to sell her.

10 This is a pious expression calculated to enhance the credibility of the witness.
See Glossary, s.v. wakìl.
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on the responsibility of both witnesses, signed it, and had the under-

signed [professional witnesses] testify (ashhada) [12] to it, and instructed

that it be registered.11 [The testimony] was registered on the 14th

day of Sha'bàn 1373 corresponding to April 17, 1954.

Signatures to the protocol (∂ab†).

[13] Witnesses to the proceedings (shuhùd al-˙àl )
[14] 'Imràn 'Ìsà
M˙ammad 'Abd al-Salàm12

The Nà"ib Mu˙ammad [al-ˇàlib] al-Hammàlì13

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[15] Óusayn Mu˙ammad al-A˙làfì

11 The Qà∂ì issues a declaratory judgment acknowledging the acquisition of the
slave girl by the man’s mother 50 years previously. The reference to the witnesses’
responsibility here is meant to underscore the fact that the Qà∂ì is completely
dependent on their integrity, particularly since no test of their credibility (tazkiya)
appears to have been administered. The system governing rules of evidence in
Islamic law is completely based on witnesses’ integrity. See Glossary, s.v. tazkiya.

12 These witnesses seem to be notaries. See Glossary, s.v. 'adl.
13 The Nà"ib seems to function here as a notary. Cf. Peters, Shàhid, 208; see

Name Index of Qà∂ìs, Nà"ibs and Other Judicial Clerks.
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Document 62

Introduction

A manumitted slave girl1 claimed after her patron’s death, at the

time of the apportionment of his estate, that he had during his life-

time made her a gift of a portion of a date palm. The patron’s

widow, who had apparently taken possession of the property, denied

the manumitted slave girl’s version claiming that the date palm had

been given to her, probably as part of her dower. The other heirs

endorsed the manumitted slave girl’s version and the Nà"ib handed

down the sentence in the latter’s favour.

Text

[1] Fà†ma, the manumitted slave girl ('atìqa) of Ghèth Bù Gandìl,
claimed that her patron, [2] the aforementioned Ghèth, had made

over to her [as a gift] (a'†àhà) a date palm called “al-Sakra.”2 [3]

Óawwà", Ghèth’s wife [i.e., widow] denied his having given it to her

[i.e., Fà†ma] on the grounds that he had previously given ('a†iyya)
[4] it to herself [i.e., Óawwà" as part of the dower].3 I asked [the

1 For details on manumitted slaves in Kufra, see Hassanein, 180–81.
2 The document does not reveal under what circumstances the slave girl was

manumitted. However, since a slave lacks the capacity of disposing of property, and
since it is indicated that the date palm was given to her in his lifetime, it would
seem that her manumission occurred before his death. This would further seem to
imply that we are not dealing here with a case of umm walad, i.e., one in which a
slave girl gives birth to offspring that is acknowledged by her patron, in which cir-
cumstance the slave is automatically manumitted upon the patron’s death. The doc-
ument also fails to reveal under what circumstances the date palm was made over
to her; it nevertheless reflects the intimate nature of the relationship between the
patron and the slave girl. In view of the fact that a manumitted slave is not enti-
tled to inherit from a patron, the making of a gift is one way in which the patron
can transfer in his lifetime estate to a manumitted slave. Other ways of circum-
venting the law of inheritance are waqf and the making of a will. See Glossary, s.v.
'abd, 'a†ìqa, umm walad; Baer, Waqf, 275–79; Layish, Màlikì Waqf, 28ff.; idem, Family
Waqf, 354–56, 384ff.; cf. doc. 15 (Ma˙mùd b. Warduqùh al-Tibbàwì, patron of a
freed female slave) above.

3 On this very day, the widow Óawwà" was involved in a further dispute with
other heirs concerning a certain sàniya on her husband’s estate (see doc. 46 above).
In this case, however, she succeeded in proving that the sàniya had been given to
her by her husband in return for residual dower, and the Qà∂ì ruled that, excluding
certain portions of it belonging to the praepositus’ son, the sàniya was her rightful
property.
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legal heirs] if [Ghèth] had made it over to Fà†ma on a previous

occasion. [5] The heirs (waratha) endorsed [Fà†ma’s claim].

[The Nà"ib ruled that] Fà†ma’s ownership of the date palm and

the land attached to it [6] was established (bàrida mubarrada).4 It was

for the purpose of recording this [ruling] [7] that this [document]

has been issued and registered5 on September 22, 1932.

[8] Nà"ib al-Qa∂à"6
[9] A˙mad al-Kha∂rì

4 Cf. Lane, 183iii, barada: “It (a right, or due) became incumbent, or obligatory,
and established,” as in the example barada lì ˙aqqì 'alà fulànin—“My right, or due,
became incumbent, or obligatory, on such a one, and established against him;”
Barthélemy, 35, barrad ˙aqqì: 3. “devenir propriétaire d’(un immeuble) par des chi-
canes . . .;” 4. “établir (son droit): barradt 'andak miyye wxamsìn q6r“—“J’ai arrêté notre
compte qui se solde par cent cinquante piastres à ton débit;” Ibn ManΩùr, Lisàn,
s.v. bàrida; Glossary, bàrida. In colloquial Arabic the phrase means: “easily, with no
trouble, with no bargaining;” personal communication from Mr. Mu˙ammad ˇà†ùr
(Galilee). Cf. docs. 5:10, and 6:16–17 where customary deferred dower is couched
in a rhymed legal maxim. The Italian summary at the end of the document fails
to provide a translation for this phrase.

5 The declaratory judgment concerning the validity of the gift was issued within
the framework of the apportionment of her patron’s estate. It seems that the prae-
positus’ widow took possession of the date palm in dispute owned by the manu-
mitted slave. Thus the judgment was required in order to exclude the widow from
the property. It is noteworthy that the initiator of legal proceedings here is the
manumitted female slave herself. Given her weak standing within the agnatic fam-
ily, the sharì'a court is her only resort; cf. Introduction to this volume, p. 5; Layish,
Legal Documents, 3; Davis, Libyan Politics, 223.

6 The Italian summary (see fn. 4) displaying the official stamp and signature of
the Military Governor states that the Nà"ib’s sentence had been examined and
endorsed, and that it was to be executed. This constitutes a further example of the
Italian administration’s attempt to implement public policy through normative super-
vision of the sentences issued by the sharì'a courts. See Preface to this volume, xii;
Layish, Divorce, 6.
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SECTION FOUR

PROPERTY, OBLIGATIONS AND CONTRACTS

Document 63

Introduction

The document deals with division of land in Tazarbu held by a sec-

tion of the Zuwayya tribe.1 This settlement consists of a group of

oases situated about 200 kilometres north-west of Kufra. No informa-

tion on land tenure in this particular area is available to me beyond

the fact that the land is held by fractions of the Sdèdì and Jlùlàt
sections of the Zwayya tribe.2 Evans Pritchard reports that “[a]ncient

rights [the essence of which he does not specify] in the lands of

Cyrenaica rested with the Sa'adì tribes . . .,”3 and that disputes about

land ownership were settled either by war or by negotiation between

the parties. The state attempted to put the reformist 1858 Ottoman

Land Code defining specific categories of land—land in private own-

ership (mulk), state land with rights of usufruct (taßarruf ) reserved to

individuals (mìrì), etc.—into effect in Cyrenaica. An official commit-

tee earmarked the lands around Benghazi and Darna for the use of

their inhabitants and the rest of the country (with some important

reservations, such as barren hills and deserts) for the use of tribes

holding it. In actual fact, however, the new land code did not apply

to land held by Bedouin which continued to be regulated under cus-

tomary land law. Individual tribesmen were not requested to acquire

titles to land by participating in the official land settlement. The

State nevertheless claimed the entire land held by tribes by reason

of their legal classification in the mìrì category. In other words, the

State acknowleded the tribes’ rights of usufruct (rather than owner-

ship) vis-à-vis the land. The tribal boundaries were fixed by a special

1 Bertarelli, 515; Davis, Libyan Politics, 6 (map), 107.
2 De Agostini, Cufra, 35; idem, Cirenáica, 407–9; see document, line 3 below.
3 See p. 221; no reference to his sources is provided.



governmental committee. The Italian Land Registry followed the

Ottoman practice: it classified lands held by tribes as mìrì while

acknowledging the occupiers’ rights of usufruct, and allowed tribal

disputes to be settled by tribal custom. In 1923 the Land Registry

took the first steps towards an assessment of lands held by tribes.4

According to Ibn Mùsà, there is evidence dating back to late

Ottoman rule in Cyrenaica (prior to the land code of 1858), that

the land was held by the tribesmen through collective, rather than

individual, ownership (mulkiyya jamà'iyya), that is, mushà'.5 The shaykh

and the leading personalities (a'yàn) of the tribe would parcel out the

land among the clans ('à"ilàt) in accordance with their size. In order

to prevent a potential claim, on the part of any clan, to permanent

possession (or ownership) of any specified plot of land, the division

was made on a basis of yearly rotation (tatadàwal ). The Fwàkhir in

Cyrenaica also claim the tribal territory (wa†an) as belonging to the

entire tribe collectively (the members of the tribe being partners, shu-

rakà"), and maintain that the land held by the tribes is possessed and

cultivated in common and should be defended by the tribe as a

whole.6

In the Western Desert, the land as a whole belongs to the state

(Egypt); possession (to be distinguished from ownership) of land and

water is considered under the law as a right of usufruct. The Awlàd
'Alì, however, claim ownership of the land on the ground that the

clan-owned land, with few exceptions, was parceled out (ta˙dìd al-
ar∂ ) to them a long time previously. The reference here seems to be

to prescriptive titles, that is, acquisition of right of ownership by indi-

viduals by virtue of uninterrupted disposition, cultivation, and recla-

mation of land for a specified number of years. Land held by the

tribe is divided according to “regions of possession” (manà†iq al-˙awz)

4 Evans-Pritchard, 221–23; Colucci, Tribù, 27.
5 Ibn Mùsà, 108 (no source is provided to support this assertion); Colucci (Tribù,

29), on the other hand, maintains that involved here are collective rights of culti-
vation (rather than ownership) within the framework of the clan’s agnatic group
(bayt) up to a maximum of four generations. Cf. Pellat, Mushà', 667. On mushà' in
Islamic law, see Ibn 'Àßim, al-'Àßimiyya, 140–41, line 951; cf. Ibn al-'A††àr, 188
(ishà'a); on mushà' in the Middle East, see al-'Abbàdì, al-Jarà"im, 74–76; Baer, Agrarian
Relations, 67ff.; idem, Population, 148–49; Gerber; Kressel, Descent, 127; Nadan.

6 Ibn Mùsà, 108; Albergoni, Droit coutumier, 111, 113, 119, 126, 130–1; idem,
Écrire la coutume, 30, 32, 41, 43; al-Zuwayyì, al-Bàdiya, 262; Khayrallàh, 33; Colucci,
Tribù, 29.
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and each clan ('èla) has its own territory. Traditionally, no clan could

use the pasturage or water of the tribe without some agreement,

usually of long standing, made beforehand. These agreements were

made between clan representatives. In cases where encroachment or

trespassing on the territory of another lineage occurred, the dispute

was brought before a special tribal court which decided the matter

by administering oaths.7 This procedure may perhaps throw some

light on the case under review.

The document addresses a case in which a section of a tribe in

Tazarbu divided land among the clans by means of lottery (qur'a);
this procedure suggests that we are dealing here with Bedouin who

are settled or in the process of sedentarization. Representatives of

various clans ('à"ilas, 'èlas, 'ayths)8 assembled at the home of one of

the shaykhs in order to make procedural arrangements to this end to

come into effect the following year. The area in question comprises

various types of land, mostly uncultivated. According to customary

law, the division is expected to be carried out as equitably as pos-

sible; in other words, each clan is expected to receive its proper

share of each of the various types of land available.

The land division is implemented on the basis of the proportional

(though unspecified) share (sahm, khaΩΩ in Màlikì literature) in the

entire holding to which each clan is entitled. Shares are measured

by units of land of similar type, size, or value (lijàm; pl. lujum, aljima)

with a view to ensuring equality (musàwà) as far as possible between

all the units. There is no indication in the document as to the cri-

terion for the distribution of the lijàms among the clans. The num-

ber of lijàms to be assigned to each of the clans may be decided on

the basis of the number of married men in the clan, or according

to the number of ploughs.9 In order to attain an equitable ('adl ) par-

cellation among the clans, each of them receives its proportional

share, in lijàms, by lottery in each of the various types of land.

7 See Ma˙jùb, 265, 320–21; Obermeyer, 59, 226–27; Murray, 328; Colucci,
Tribù, 29.

8 'Ayth is a Berber equivalent for 'à"ila.
9 Cf. Albergoni, Droit coutumier, 130–1 (division of land titles to each of the heads

of the clans “en fonction de sa position dans la généalogie”); idem, Écrire la coutume,
34, 46 (ashum, proportional portions of the land calculated on the basis of the geneal-
ogy of each clan’s head; “genealogy” in this context seems to refer to the number
of men in the clan); Colucci, Tribù, 29 (the land is divided according to the number
of ploughs).
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According to the agreement reached between the heads of the

clans, no transaction relating to the plots in question is permitted

without the unanimous consent of the parties; any transaction effected

without such a consent is considered null and void, and the pro-

ceeds of the sale is returned to the buyer.

Regardless of the customary character of this agreement, the Qà∂ì
had it registered—more than 30 years after it had been reached out

of court—in its original version without any attempt on his part to

intervene with respect to its form and substance. This procedure was

presumably intended to impart shar'ì sanction to the agreement.

Division of jointly-owned property (mushà' ) by lottery is, however,

recognized also by the sharì'a. According to the Màlikì jurist Ibn

'Àßim, when the property is not of the same type and cannot be

measured, as in the case of immovables of different kinds, it has to

be divided into units—each unit resembling (tamàthul ), that is, equal-

izing in terms of value the other units. The division should be made

on the basis of an estimation (taqwìm), probably in monetary or equiv-

alent terms, of each type of property. Only then will the units be

allocated by lottery to the owners of the property. Such a lottery is

deemed valid under the sharì'a and may be imposed on anyone who

refuses to take part in it.10 It may well be that the shar'ì procedure

of qur'a described by Ibn 'Àßim reflects in fact Màlikì judicial prac-

tice ('amal ).11

Text

[1] In the name of Allàh the Merciful, the Compassionate. [2] Praise

be to Allàh alone!12

10 See Ibn 'Àßim, al-'Àßimiyya, 140–41, lines 950–51, note 721. Ibn al-'A††àr
(188–91) provides a “document of division by lottery” (kitàb qasm qur'a) which may
give a clear notion of the application of lottery in practice: A jointly-owned prop-
erty consisted of two portions—a paved courtyard (qà'a) that could be measured by
units of dhar', and a building that could be estimated (taqwìm). The two portions
were found to be of equal value (i'tadalat) and only then were they divided by lot-
tery to each of the co-owners; 'Illaysh, vol. 2, 106; Mohsen, 39; cf. al-'Abbàdì, al-
Jarà"im, 172, 392, 411–13; Abù Óassàn, 278; Kressel, Ben David & Abù Rabì'a,
60 (division of land held under the system of share-cropping, i.e., lease of land in
exchange for a part of the crops, regulated by lottery among the Negev Bedouin);
Baer, Agrarian Relations, 100ff.; idem, Population, 147f.; Nadan, 337.

11 Berque, 'Amal, 429 (contracts pertaining to land tenure); doc. 65 below; Layish,
Shahàdat naql.

12 Cf. doc. 1, fn. 2.
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Sìdì13 Sàlim Bù Ya'qùb appeared before me in order to confer about

the division (qasàma) of uncultivated land [3] in Tazarbu. He addressed

the Ówèj lineage ('à"ila) [one of two sections of the Jàballàh clan 

of the Jlùlàt section of the Zwayya tribe]14 and they [subsequently]

convened at the home of Shaykh Bù al-Shanàf al-Ghadàmì [4]

together with the al-Bàba lineage [the other section the Jàballàh
clan]. They convened a gathering at an appointed time (mì'àd )15 in

order to divide [the land] among themselves the following year,16 God

willing, [5] [on the basis of ] the 34 lijàms17 constituting the entire

land [in question]. [The division is to be carried out as follows:] the

Ówèj lineage [is entitled to] 20 lijàms, [6] the al-Bàba lineage—to

18 lijàms;18 eight [out of the lijàms belonging to these two lineages]

are to be excluded [from the lijàms assigned to the aforementioned

lineages], as follows: four belonging to the al-Bàba lineage [to be

reassigned in the following manner:] four [7] belonging to the 'Arèq
lineage and the Ósèn lineage, i.e., two lijàms each. Out of the total

[number of lijàms] due to the Ówèj 'ayth, [8] four [out of 20] lijàms

are to be excluded from the lottery ( yakhrujna min qur'a) in order to

be reassigned—two lijàms each—to the 'Agèla ['ayth] and the Duggàn
'ayth.19 All the land owned by them [in Tazarbu] [9] will be divided

13 Here in the sense of Mister rather than the honorific that usually precedes the
names of Muslim saints.

14 See De Agostini, Cirenáica, 407–9.
15 Tribal meeting or council for discussing disputes between individuals and

vengeance groups ('umarà" al-dam), or for taking a decision of detachment from any
responsibility for the action of a particular person (bràwa), or settling the terms of
ßul˙ agreement. Every lineage ('à"ila) has its own mì'àd. If the parties belong to
different lineags, they will attend a mì 'àd of neutral lineage. See Ma˙jùb, 206;
Albergoni, Droit coutumier, 118; idem, Écrire la coutume, 31 n.17; Colucci, Tribù, 31–32,
35–36; idem, Istituti, 263; Mohsen, 2, 44, 99ff., 129, 132–33, 136, 154–55; cf.
Stewart, 'Urf, 889; idem, Texts 2, Glossary, under w'd; Abù Óassàn, 78 (maw'id ).

16 In the Marmàrica area, the land is being divided during the sowing for one
agricultural season); Colucci, Tribù, 29.

17 I have no source that explains the meaning of the term. From the context of
the document, I infer that we are here dealig with units of land of similar type,
size, or value for the purpose of conducting a lottery among the clans. See the
Introduction of this document; see Glossary, s.v. lijàm.

18 The combination of the two numbers is 38 lijàms, rather than 34 as men-
tioned above. However, four lijàms are to be excluded from this lottery; see below.

19 It may well be that these four lijams will be reassigned to the latter two 'à"ilas
by another lottery. The Màlikì jurist Ibn Qàsim (d. 191/806), while applying the
qur'a procedure, takes into consideration the desire to secure the integrity of the
agnatic patrimony. Thus in the presence of a widow the estate consisting of different
types of property is divided into eight equal units. The widow takes one unit which
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among each of them on the basis of the number ('alà 'adad ) of lijàms

[due to each lineage. After having divided the entire uncultivated

lands by means of lottery], and no other [uncultivated] lands are

available [for division], [10] the Jàballàh clan20 has the option (takhyìr)
[to effect the division of land] even with respect to cultivated land

(ar∂ mazrù'a), in which case the division (qasàma) will be carried out

among [the lineages] in the same way [i.e., by lottery, as in the case

of the uncultivated land] (wa-mithluhà).
Any [outside] person who buys [land] without the general con-

sent (amr) [of the members of the tribe] [11] will have his money

returned to him after reduction of the expenses (ta'b) [incurred in

the reclamation of the soil].21

[This agreement was reached] in the presence of all the [lineages

and persons, as follows]: the Ówèj 'ayth, the al-Bàba 'à"ila, Shaykh [12]

Bù Shanàf al-Ghadàmì, 'Agèla b. Dà"ùd, Bù Bakr Óamad, Bù Maghrib,

Sa'd b. Óamad al-Bàba, M˙ammad b. [13] 'Umar, M˙ammad b.

Dakhìl, Mùsà Bù Gharbì and the entire Jàballàh 'à"ila.
The writer (kàtib) of this [document] is Íàli˙ al-Bàba.

[14] [Drawn up] on the 25th day of Rabì' Thànì 1343[H cor-

responding to November 23, 1924].

All immovable property including cultivated land ('amàr) in our pos-

session shall be divided equitably (inßàf ) among us as was done in

al-Kufra or [15] al-ˇlèlìb.22

is her shar'ì share in the estate; however, the lottery with respect to her unit is
confined to units located on the edges of the estate (rather than in the midst of a
building or a plot of land). The rest of the units are divided by lottery among the
other [agnatic?] heirs. See Ibn al-'A††àr, 189.

20 As noted above (lines 3–4), the Ówèj lineage and the al-Bàba lineage are two
sections of the Jàballàh clan.

21 Cf. khasàra, loss, in terms of investment in a sàniya within the context of divi-
sion of land between two tribes (Layish & Davis, 103, no. 146, lines 15–16). The
land, or the rights of usufruct, belong to the entire tribal segment and not to the
private individual, so that no land transaction outside the group can be validly
made without the latter’s unanimous consent. Cf. Peters, Bridewealth, 153; Mohsen,
9. The sale of land outside the lineage may be regarded as an encroachment on
the lineage’s rights (see Introduction to this document above). The prohibition of
land transaction outside the group corresponds with the customary tribal pre-emption
(shuf 'a) granting preference to the member of the tribe over the stranger in the
matter of land purchase. The right of pre-emption survives even after the division
of land between the heirs and its conversion into private ownership; Colucci, Tribù,
29. Cf. al-'Àrif, 238.

22 See De Agostini, Cirenáica, 407.
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I, Óamad b. Maghrib Ówèj, [hereby declare] that [the above state-

ments] attributed to me are valid (ßa˙˙a).
The 25th day of Rabì' Thànì 1343[H corresponding to November

23, 1924].

[This document] has been copied [in court] [16] from the origi-

nal [agreement reached out of court] in the presence of the late

Íàli˙ al-Bàba, may Allàh rest his soul Amen, on the 7th day of

Íafar, 1377 [corresponding to] September 2, 1957.23

[17] [These proceedings transpired] before the Qà∂ì [at the Sharì'a
Court of al-Kufra]24 Sìdì Mu˙ammad Íàli˙ al-Bakrì. May Allàh par-

don him, Amen.

[18] This document is an exact copy [of the original].

23 In other words, 33 years elapsed between the date when this agreement was
reached out of court and its registration in court. The reason for the registration
of the agreement seems to be the desire to enlist the shar'ì sanction of the Qà∂ì in
order to avoid disputes with respect to the division of the land held by the tribe
between the lineages for the purpose of cultivation. The records of the Libyan sharì'a
courts offer many examples of disputes caused by sedentary Bedouin taking pos-
session of land and cultivating them. See Ibn Mùsà, 108–9.

24 The agreement was drawn up out of court according to pure custom (cf.
Stewart, Texts 1, 128) and was after a prolonged interval copied in the Sharì'a
Court with the aim of imparting shar'ì sanction to its contents. The Qà∂ì co-oper-
ates in this process without any attempt on his part to intervene in any way in the
content of the tribal agreement. As noted earlier, division of jointly-owned prop-
erty by lottery is recognized under Màlikì doctrine and this may account for the
Qà∂ì’s co-operation.
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Document 64

Introduction

Two men testified in court that by virtue of the power of attorney

conferred on them by the legal heirs of a praepositus, they had sold

to a third party, not present at the court proceedings, property

belonging to the deceased person. The sellers obligated themselves

to honour any financial claim that might arise with regard to the

object of the sale. The entire price of the property was paid to the

sellers, and the Qà∂ì endorsed by declaratory judgment the validity

of the sale.

Text

[1] In the Sharì 'a Court of Kufra, presided over by Shaykh

Mu˙ammad Íàli˙ al-Bakrì. May Allàh the Exalted grant him success!

[2] Jàbir b. Maghrib al-Grèd and Óamd b. M˙ammad Fannùsh,

identified (ma'rùfàn) in person and by descent (nasab) before the Qà∂ì,1
appeared and testified [3] in the Sharì'a Court, willingly (†à"i'àn) and

voluntarily (mukhtàràn), with the intent of testifying (bi-qaßd al-ishhàd )

about themselves [4] while both were in a state of legal competence

(˙àla jà"iza), in terms of normal prudent judgment to dispose of prop-

erty (rushd ),2 physical health, and freedom of choice (ikhtiyàr). They

claimed in their statement that they had sold (bà'à)3 [5] M˙ammad

b. 'Abd al-Qàdir Abù ˇwàgì al-Musmàrì the house of the late Yùnus

b. 'Abd al-Ra˙màn Ómèd located in the town of [6] Kufra, by

virtue of a power of attorney (wakàla)4 sent to them by the heirs

(wurathà") of the deceased residing in Jalu. [The house sold] was

located on a site in al-Zàwiya and comprised two lodgings (dàr), [7]

and the space [around the walls of the house] (khilàlì),5 a courtyard,

1 See Glossary, s.v. ta'rìf.
2 See Glossary, s.v. rushd.
3 On sale of immovable property under Màlikì law, see Ibn 'Àßim, al-'Àßimiyya,

102, lines 678ff. Cf. Schacht, Bay'; Glossary, s.v. bay', ìjàb wa-qabùl. Since the buyer
was not present at the court proceedings, it seems reasonable to conclude that the
sale was accomplished out of court, in which case the Qà∂ì was requested to hand
down a declaratory judgment concerning its validity.

4 See Glossary, s.v. wakàla.
5 See Lane, s.v. khilàl al-dàr, 780ii.

240 property, obligations and contracts



and a toilet. Included in the sale is [another] courtyard located to

the east of the house (bayt), whose breadth is equivalent to [8] that

of the building belonging to 'Alì Shìlù’s heirs, and whose length is

equivalent to that of the house sold. [The property for sale] does

not include the well6 and its sacred ground (˙aram).7 [The house]

has a pathway (shàri' ) [possibly an open water channel] [9] which

encloses [each of the components of the entire property] and is

intended to provide drinking water for everyone. The gate [of the

house] opens on its eastern side. [10] On its eastern side it [the

house] borders on the portion (˙ißßa) [in the estate] belonging to

Óawwà" bint Ómèda Garjìla, the wife of the aforementioned Yùnus,8

and on the pathway for pedestrians which divides [11] [the house]

from the slaughter house. On its southern side [it borders on] the

house of 'Alì Garjìla’s heirs, and on its western side, [12] on the

house of 'Abdallàh ˇbùlì, and on its northern side [it borders on]

the desert. The sellers committed themselves to honour any claim

6 According to Awlàd 'Alì customary law, it is prohibited to sell the water of
Roman wells because they are considered tribal property; only members belonging
to the tribal vengeance group are entitled to use its water; an outsider is prohib-
ited from using the water unless he has permission to the contrary; see Ma˙jùb,
205–6; Mohsen, 8; cf. Albergoni, Droit coutumier, 114 (in the tribal territory of al-
Fwàkhir in Cyrenaica, cisterns and irrigated gardens are regarded as the collective
property of the tribe; hence, it is prohibited to sell them outside the tribe); idem,
Écrire la coutume, 33 (alienation of cisterns and irrigated gardens outside the tribe is
null and void; it is also prohibited to cause any change in the boundaries of the
tribal land without prior consent and provided it has been established that the trans-
action serves the general interest of the tribe); Evans-Pritchard, 36, 55 (wells and
cisterns belong to the entire tribe); Khayrallàh, 208 (Law No. 9 of 1959 provides
that special committees should be established for resolving tribal disputes in mat-
ters pertaining to land ownership and tribal wells), 271 (wells are regarded as tribal
mushà' ). Under the sharì'a the well is prohibited for sale because of the uncertainty
(gharar) involved with respect to quantities of water obtainable from the well. See
Ibn 'Àßim, al-'Àßimiyya, 102, line 688 and note 539; Schacht, Bay', 1111ii, 1112ii.

7 Among the Bedouin in Jordan it is customary to keep a plot of one to three
dunams around the well as indivisible part of the private ownership of the well.
This ground, which is called by way of metaphor “˙aram li’l-bi"r,” is meant to serve
as a gathering place for the camels arriving at the well to drink water (wurùd ) and
as a plane for collecting water flowing into the well during winter; see al-'Abbàdì,
al-Jarà"im, 392; cf. Peters, Paucity, 192; Hakim & Ahmed, [10 (“The harim also refers
to a space surrounding a well that protects it from damage, maintains the well’s
integrity, and prevents the pollution of its water.”), 45–46]; O’Fahey & Radtke, 75
(˙aram, land belonging to the tribe, alienated and made “inviolable” in the sense of
“sanctuary” for a specifically religious purpose); doc. 60 above.

8 This would seem to indicate that the widow of the praepositus actually received
her shar'ì portion in her dead husband’s estate.
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that might be presented in the future by any claimant (qà"im) con-

cerning the restitution of the object of the sale in case of defect

(darak),9 [13] and absolved the buyer of any liability to further pay-

ments.10 Any outlay on the part of [the buyer] will be reimbursed

to him.11 [14] [Should any claim arise], the presence of [either seller]

suffices in the absence of the other.12 [The sale was concluded] for

the price of 11 Egyptian pounds, and [the sellers] collected [this

amount] in full from [the buyer].

Since [15] no further payment or residue of payment out of this

amount is due (˙aqq) to them, the sale was rendered valid (ßa˙ì˙)13

under the sharì'a, [the house] becoming valid private property (milk)

[16] and an integral part of the buyer’s domain to be disposed

( yataßarraf ) of at will. Each of them [the parties] is in full posses-

sion of all the faculties required [17] by the sharì'a. The Qà∂ì ruled

to this effect [i.e., endorsed the sale], and signed it. This transpired

in the precincts where the Qà∂ì is officially located. [The Qà∂ì]
instructed that it be registered on the 6th day of Jumàd Awwal 1362,

[corresponding to] May 11, 1943.14

9 See Glossary, s.v. darak. Cf. doc. 52, fn. 13 above.
10 The sellers committed themselves to honour out of the estate any justified

financial claim relating to the object of the sale, such as debt on the estate, that
might arise after the conclusion of the contract of sale. For his part, the buyer,
who purchased the object of sale in good faith, could not be held liable to settle
any claim whatsoever.

11 See Ibn 'Àßim, al-'Àßimiyya, 134, line 898. Cf. Goitein & Ben Shemesh, 183.
12 In other words, the presence of one of the sellers is sufficient for the settle-

ment of any claim that might be made in the future against the sellers.
13 It is worth noting in this connexion that payment of the entire amount due

for the object of sale is not a necessary precondition for the validity of the trans-
action. It is possible to defer payment to a later date after the sale has been vali-
dated; see Ibn 'Àßim, al-'Àßimiyya, 102–3, line 679.

14 Four months later, on September 17, 1943, the buyer sold the same house
for the price of 15 Egyptian pounds; see Layish & Davis, 106, no. 143.
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Document 65

Introduction

A dispute arose between a woman, Sàmya, and her brother-in-law,

Yùnus, concering a sàniya1 originally held by her husband, M˙ammad.

It is not entirely clear on what basis M˙ammad held the sàniya. Was

he its owner (“sàniyat Mu˙ammad,” line 3 of the document below)

and did he transmit his right in the sàniya to his widow through

inheritance? An ostensible indication to this effect may be found in

that Yùnus, after his brother’s death, took possession of a certain

plot within the sàniya and cultivated it “without obtaining permis-

sion from its owner” (bi-dùn amr min ßà˙ibatihà) (line 5), that is, Sàmya,

M˙ammad’s widow. There is, however, good reason to doubt Sàmya’s

position as the proprietress of the sàniya. Thus the document reports

that after M˙ammad’s death, the sàniya “was given to her [i.e.,

Sàmya]” (a'†àhà) by a person identified as “Signor Capitano” (lines

3–4) presumably an officer from the Italian military administration,

apparently for the purpose of cultivation. Had she been the owner

(in the full legal sense of the term) of the plot seized and cultivated

by Yùnus without her permission, there would have been no need

for the Signor Capitano to give her the plot for any purpose what-

soever. Furthermore, following the woman’s complaint to the Italian

officer, the latter decided—in addition to a sanction imposed on

Yùnus for his encroachment on the plot—that at the end of the har-

vesting season the plot was to be returned to Sàmya, and that in

the eventuality that she failed to cultivate it, she would be obliged

“to sell it [the plot] (an tabì'ahà) to Yùnus” (line 11) at the price that

he had previously paid her (according to his version). Such a stipu-

lation cannot be reconciled with the presumption that Sàmya was

the owner of the plot since an owner may dispose of his property

at will, and in any case, failure to cultivate the plot should by no

means affect the owner’s position vis-à-vis his property.

Hence one must conclude that the rights of Sàmya in the plot

were those of a lessee, rather than proprietress. The Signor Capitano,

the officer from the Italian military administration, presumably was

1 See Glossary, s.v. sàniya. Cf. Albergoni, Droit coutumier, 113; idem, Écrire la cou-
tume, 31; al-Zuwayyì, Ajdàbiya, 131.
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in charge of leasing the colony’s lands in the area.2 The plot seems

to have been originally leased to M˙ammad presumably on the basis

of a musàqàt, kirà", or some other contract of lease (see fn. 3 below).

When M˙ammad died, his wife Sàmya either inherited his rights in

the plot, that is, the rights in the share-cropping contract (rather

than ownership’s rights) or renewed the contract of lease with the

Captain. Support for such an assumption may be adduced from the

Captain’s decision to penalize Yùnus for his encroachment on Sàmya’s

“rights” in the plot by allocating one-half of the harvest gathered

from the plot under cultivation as charity to the poor, and by stip-

ulating that should Sàmya fail to cultivate the plot she would be

obliged to sell her “rights” in the plot to Yùnus. The sanction and

the stipulation seem to be relevant in the context of agricultural part-

nership; non-cultivation of the plot may be regarded as violation of

the contract of lease and hence results in its cancellation, or (as in

the case under review) in compulsory sale of the rights in the plot

to her brother-in-law.

The Nà"ib registered the Italian officer’s decision which had been

handed down out of court, thus conferring on it the validity of a

shar'ì judgment. The parties’ resort to the Nà"ib seems to have been

prompted by a desire to secure the implementation of the officer’s

decision.

The case under review is indicative of a widow’s limited capacity

to dispose of agricultural property against the background of attempts

made by her deceased husband’s agnate to dominate it.

Text

[1] The purpose for which [this document] has been drawn up (sabab

ta˙rìrihi ).
Sàmya the widow of M˙ammad Bù Ósèn appeared [in court] [2]

together with Yùnus Bù Ósèn [Sàmya’s brother-in-law] litigating [3]

2 Following the Royal Decree of December 22, 1930, the Head of the Italian
Cyrenaican Land Registry was instructed to register the properties of the Sanùsì
Order in the name of the Colony. The lands included the date-palms and gardens
of the Order in the Oases. By the end of 1932 the Land Registry had registered
in the name of the colony 121,000 hectares, a large part of which was planned for
colonial settlement. (Evans-Pritchard, 194–95, 199, 217–19, 222). We have no infor-
mation as to the location of the plot and its relation to the Sanùsì order, but the
fact that the dispute was brought to the Shar'ì Nà"ib of Kufra and that one of the
notaries belonged to the al-Òjalì tribe (line 17), may give some indication as to 
the area under review.
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over the matter of the sàniya of the aforementiond M˙ammad, which

was given to her (a'†àhà) [Sàmya] by the Sinyòr [4] Qub†àn.3 Yùnus

cultivated a plot [5] of land within it [the sàniya] from the edge of

the entrance [to the sàniya] as marked out by the mudìr4 'Awa∂, by

virtue of an order issued by the Sinyòr Qub†àn,5 without the autho-

rization (amr) of the holder [rather than proprietress of the plot]

(ßà˙ibatihà) [i.e., Sàmya].6 [The latter] brought the matter [6] before

the Sinyòr Qub†àn, who ruled (˙akama) that one-half of the harvest

should be made over [7] to Yùnus, and that the other half should

be distributed among the poor people of the quarter [8] [called]

'Affùn, because [Yùnus] had encroached (ta'addà) [on her plot] and

had cultivated it without her permission. And this constitutes [9] his

penalty ( jazà").7 [He further decided that] on the expiration of the

3 This may well be a musàqàt contract, that is, a lease of an irrigated plantation
(sàniya) for one crop period with profit-sharing (agricultural partnership), between
the Signor Capitano representing the Italian administration as owner of the colo-
nial lands, and the husbandman ('àmil ), M˙ammad (cf. Obermeyer, 58; Ma˙jùb,
206; Introduction to doc. 63 above). The death of the husbandman seems to have
canceled the contract (Ibn 'Àßim, al-'Àßimiyya, 162ff.; Ibn al-'A††àr, 83ff.; Young,
658ii; Juynboll, 320). This may explain why the Captain “gave her” [Sàmya] the
sàniya after her husband’s death. Alternatively, it may be a contract of kirà", that
is, leasing or hiring out of things. Such a contract is not dissolved by the death of
either of the two contracting parties; the heirs have the power to re-negotiate the
contract (Ibn 'Àßim, al-'Àßimiyya, 150ff.; Ibn al-'A††àr, 58ff.; Delcambre, Kirà", 126–27).
M˙ammad seems to have held the original right to the sàniya on the basis of musàqàt,
kirà" or some other contract of lease, and this right passed to his widow Sàmya
upon his death either through renewing the contract (in the first case) or through
inheritance (in the second case). See Mohsen, 128; Colucci, Tribù, 30; Bousquet,
Islamic Law, 4; cf. Marx, 75–76, 91–94, 197 fn. 1. Musàqàt was admitted in Màlikì
doctrine by means of judicial practice (see Berque, 'Amal, 429; cf. Toledano, 17ff.).
On agricultural partnership in the Sudan under the Mahdì, see Abù Salìm, al-
Àthàr, vol. 3 (1991), 46.

4 Lit. “manager.” He may have been some kind of minor native administrative
officer, charged with carrying out the Captain’s order.

5 It is not clear from the document whether the order issued by the Captain
referred to the marking of the borders of the sàniya or to the authorization given
to Yùnus to cultivate the plot. If the latter is the correct reading, it may be an
allusion to an earlier decision by the Captain based on the wrong presumption (see
below) that Sàmya had sold her rights in the plot to Yùnus. The authorization,
however, was canceled by the Captain’s present decision (see below).

6 As will be seen below (lines 11–12), at some point, Yùnus offered Sàmya 320
francs for her rights in the plot, but apparently, she did not accept the money.
Yùnus, nevertheless, took possession of the plot and cultivated it without Sàmya’s
permission. This seems to have been the source of the conflict between the two
parties.

7 Yùnus is penalized for encroaching on Sàmya’s rights by the allocation of one-
half of the harvest gathered from the plot under cultivation as charity to the poor.
This is obviously a discretionary punishment on the part of a military officer that
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first season of the stalks of the cereal grasses (qaßab) [10] Sàmya

would cultivate the plot and, if unable to cultivate it or if she fell

behind [with the work] [11] she would be obliged to sell it [i.e., her

rights in the plot] to Yùnus8 at the price which he had given [12]

her previously, i.e., 320 francs.9

[13] [The Nà"ib ruled that] this was the decision reached [by the

Signor Capitano] in their regard and, subsequently, issued and reg-

istered10 [14] on June 11, 1933.

Nà"ib al-Qa∂à"
[15] A˙mad al-Kha∂rì11

[16] Witnesses (shuhùd )

[17] Shaglùf al-Òjalì
Imjè˙ìd Bù Óamad

Shaykh al-Ghazàl Bù Janàb

has nothing to do with the sharì'a. Cf. Ibn Mùsà, 109 (The Ottoman Wàlì of Tripoli
issued in 1895 a decree to the effect that if a person took possession of land belong-
ing to someone else and cultivated it without the latter’s permission he had to com-
pensate the owner by one-half of the harvest gathered from the plot).

8 From the location of the plot as marked by the mudìr one may infer that Yùnus
was cultivating adjacent land in addition to the disputed plot of the sàniya (see fn. 9
below; cf. docs. 4, 52 above).

9 Sàmya was given the option of continuing to cultivate the plot; if she failed
to avail herself of this opportunity she would be obliged to transfer her rights in
the plot to Yùnus for the same amount of money that he claimed to have had
paid her previously. There is no evidence, however, that a formal contract or agree-
ment had materialized between them. As already noted, failure to cultivate the plot
may result in cancellation of the contract of lease on grounds of violation of essen-
tial stipulations of the contract. Sàmya could have avoided this mishap by selling
her rights as specified from the contract to a third party. It may well be that Yùnus
insisted on buying her rights on ground of pre-emption (shuf 'a) (Ibn 'Àßim, al-
'Àßimiyya, 136, § 908ff.). Cf. Abù Salìm, al-Àthàr, vol. 3, 225 {in the Mahdist state
in the Sudan, weak farmers who fell behind in the irrigation of their lands (a†yàn),
used to lease the lands to “rich people” (aghniyà"), probably because these could
afford hiring labourers to do the heavy work, in return for part of the crop or cash
money. The reference here seems to be to a musàqàt contract}.

10 The Nà"ib endorsed the Signor Capitano’s decision and registered it in the
sijill, in the presence of witnesses, presumably in order to confer shar'ì validity on
the decision.

11 There is a summary of the text in Italian in the margin of the document, at
the end of which the Governor of the sub-district of Kufra added a remark to the
effect that the decision had been examined and that it was to be implemented.
This is a clear manifestation of normative control on the part of the Italian admin-
istration over the shar'ì jurisprudence. See Layish, Legal Documents, 15; and the Preface
to this volume, xii.
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Document 66

Introduction

A woman claimed that her son had sold one of the she-camels which

she had deposited in his trust to a stranger without obtaining her

consent. Her witnesses could not establish whether the initiative for

the sale of the camel was hers or her son’s. At the Nà"ib’s request,

the woman took an oath to the effect that the camel still belonged

to her and that she had not authorized the sale. She further testified

that she had only deposited the camel in his custody as a voluntary

trustee. The Nà"ib ruled that the camel should be returned to the

woman and that the buyer was entitled to claim its price from the

son, who bore the liability for his unlawful sale.

The document is indicative of the woman’s capacity to own and

dispose of moveable property and of separation of property between

the spouses. The woman initiated the resort to the Sharì'a Court

with a view to ensuring her property rights under the sharì'a. The

Nà"ib did not let her down. She was also backed by the Governor

of the sub-district of Kufra who instructed that the Nà"ib’s decision

be implemented.

Text

[1] A woman called Ma˙bùba, wife to M˙ammad Bù 'Abdallàh1

put forward a claim concerning a she-camel then in the possession

[2] of 'A†iyya Bù al-Sàkir to the effect that her son M˙ammad Bù
Óamad had sold it to [the aforementioned] 'A†iyya in the district

(markaz) [3] of Ajdàbiya without her consent.2 I requested her to pro-

vide evidence through witnesses (bayyina) supporting her claim. She

brought forward [4] witnesses who testified that

1 It is interesting to note that, contrary to the usual practice in agnatic society,
the woman is here identified through her relationship to her husband rather than
to her father. Cf. doc. 5 (identifying the parties by the names of their mothers and
their lineages).

2 The very fact of her being able to present a claim against her son testifies that
the woman enjoyed the capacity to own property and to dispose of it. Since the
document does not indicate in any way that the woman was a widow, it may fur-
ther testify to the separation of property between the spouses.
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the she-camel belongs to her and we have no idea whatsoever whether
or not she had instructed her son [5] to make the sale.

I requested her to take an oath ( yamìn) stating the following:

In the name of Allàh, etc. [6] I did not make a gift (là a'†aytuhà)3 [of
the she-camel] to my son, nor did I exchange it4 or instruct him to
sell it; [the she-camel] is still [7] my property (milk) to this very day
since I deposited it (wada'tuhà) with him as a trust (amàna) for the sake
of Allàh and of his messenger.5

[8] After she had taken the oath, [the Nà"ib ruled that Ma˙bùba]

was entitled to receive her she-camel back while the buyer could sue

the seller.6 This was [9] the gist (wajh) of the sentence (˙ukm) per-

taining to this question. To this end this [sentence] was handed down

(˙urrira) and registered on November 23, 1932, [10] corresponding

to the 24th day of Rajab [1]351.

[11] Nà"ib of the Sharì'a Court

[in the Kufra District]7

[12] A˙mad al-Kha∂rì

3 What the woman means here is that she had not transferred the she-camel to
her son as a gift with no consideration. See Glossary, s.v. hiba.

4 In other words, the she-camel had not been exchanged for something that had
passed into her ownership, which is in itself a kind of transaction.

5 This places the son in the position of the camel’s trustee (amìn) and makes him
liable in the case of infringement of legal rules applicable to this status. His liabil-
ity vis-à-vis the property entrusted to him extends to losses incurred by reason of
illegal acts on his part contrary to the obligations incumbent on a trustee, such as
his sale of the camel without the owner’s consent. See Glossary, s.v. wadì'a; amàna;
ta'addin.

6 The trustee bears the liability for any loss or neglect caused to the property
entrusted to him; see Ibn 'Àßim, al-'Àßimiyya, 190, line 1289; Ibn al-'A††àr, 124ff.;
Colucci, Tribù, 30. According to the Awlàd 'Alì customary law in the Western
Desert, a deposit (wadì'a) is a trust (amàna); whoever causes loss of or neglect to the
deposit is liable in person for it; there is no co-liability of the agnatic group (Ma˙jùb,
334, section 43; al-Jawharì, 204).

7 See doc. 65, fn. 11 above.
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Document 67

Introduction

A dispute arose concerning the estate of a deceased woman. The

parties to the dispute were the daughter of the deceased woman and

the latter’s daughter-in-law through her deceased son. The daugh-

ter-in-law denied the daughter’s assertion of entitlement to inherit a

certain she-camel belonging to her mother since, according to her

[i.e., the daughter-in-law], the mother had, in her lifetime, made a

gift of this same camel to her son, the claimant’s deceased husband.

In her version, the she-camel and its issue had, since the time of

the gift, been in the husband’s ownership and possession, and on

the death of her husband, the camel had become part of his estate.

This latter circumstance provides the legal basis of her contention.

The daughter-in-law’s witnesses testified that according to rumours

that had reached them, the aforementioned camel had been trans-

ferred by gift rather than by intestate succession to the claimant’s

late husband. The Qà∂ì endorsed their testimony and instructed that

it be registered in favour of the claimant so that the latter could

avail herself of the “attestation of the conveyance of evidence” (shahà-
dat naql ) as the need arose.1

The document exemplifies use of the gift (hiba) as an instrument

for circumventing the shar'ì rules of inheritance.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!2

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May

Allàh the Exalted preserve him!3

1 For an analysis of this document within the context of written evidence, see
Layish, Shahàdat naql, Case 7.

2 See doc. 1, fn. 2.
3 See doc. 1, fn. 3.
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[3] attestation of the conveyance of evidence (SHAHÀDAT NAQL )4

in favour of mabrùka bint 'alì kurbàj
Entered in register no. 456, p. 304

[4] In the Sharì'a Court of Ajdàbiya, presided over by its Qà∂ì,
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him, Amen!

[5] Mabrùka bint 'Alì b. 'Abd al-Ra˙màn from the Sdèdì [branch]

of the Zwayya5 tribe (qabìla), identified (ma'rùfa)6 by person and name,

appeared [in court] and made the following statement by way of

claim (da'wa):

I have been informed [6] that Maryam bint Ósèn claimed [owner-
ship] to a grey (kha∂rà")7 she-camel, on the grounds that it belonged
to her [late] mother Mabrùka,8 but the truth disagrees with her con-
tention. This same she-camel [7] had been made as a gift (wahabathà)
by the late Mabrùka to my late husband Àdam9 some time ago and
he proceeded to dispose (yataßarraf ) of it and of its issue, so that they
passed into his property (milk).10 After the death of his mother11 and
of her son [Àdam], [8] [the camel and its issue] became part of his
[Àdam’s] estate (tarika) [by virtue of the gift].12 [The she-camel] and
its issue are called the al-hablà" [foolish] family ('à"ila). I have produced
witnesses to testify [to the truth] of my statement, and they are Abù
Bakr [9] Ibn Óu†ma al-Kàsi˙, his full brother (shaqìq) Mùsà, and
Ma˙mùd b. Yùnus Màmì. I ask that the noble Sharì'a Court (al-shar' )
interrogate them and register their testimonies.

4 See Glossary, s.v. shahàdat naql.
5 See De Agostini, Cirenáica, 407.
6 See Glossary, s.v. ta'rìf.
7 Concerning this striking lexical usage relating to the colour of camels, see Borg,

Color, 130–31.
8 In other words, the camel was transmitted by intestate succession from mother

to daughter.
9 If the she-camel had indeed been presented as a gift to her husband, the son

of the praepositus while the latter was still alive (see Glossary, s.v. hiba), this implies
that the camel is not an integral part of her estate, and hence her daughter had
no legal ground to claim the camel.

10 On gifts and other means for circumventing the shar'ì rules of inheritance, see
Layish, Màlikì Waqf; idem, Family Waqf; Powers, Law, Society and Culture, 206–28.

11 Mention of the mother’s death weakens the claimant’s contention that the
camel had been presented as a gift by the mother while still alive. In the case of
a gift the mother’s death is irrelevant, since gifts inter vivos become absolute and
effective during liftime of donor and donee; hence, the camel in our case does not
constitute part of her estate. See fn. 15 below.

12 The daughter-in-law bases her claim to the she-camel on her right to her hus-
band’s estate.
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[10] After the aforementioned witnesses had been requested [to tes-

tify], they did so in turn, and [the veracity of ] their testimony is

beyond any shadow of doubt. They had heard of a widespread

rumour (samà' ) [11] to the effect that the grey she-camel, which has

been ten months pregnant ('usharà")13 and whose whereabouts are

known, is the issue of a she-camel after her first delivery (bakra)14

called al-hablà", which had become part of the late Àdam’s estate

(matrùka) [by virtue of the gift rather than intestate succession],15 “and

this is what [12] we testify; let Allàh be proxy [guardian] (wakìl) to
what we have said.”16

On the basis of what has been ascertained by the aforementioned

witnesses while they were in a state of legal competence (˙àla jà"iza)
in shar'ì terms as duly certified (thubùt) by the aforementioned judge

(˙àkim), [13] the latter endorsed (ajàza) this testimony on the respon-

sibility of her witnesses,17 signed it, and had the undersigned [wit-

nesses] testify (ashhada) to it, and instructed that it be registered.18

[The testimony] was registered [14] on the 4th day of Dhù ’l-Qa'da

1373, corresponding to July 5, 1954. The signatures appear in the

protocol (∂ab†).

13 See Lane, 2052ii; Ibn ManΩùr, Lisàn, vol. 4, 572ii.
14 Ordinarily, bakra means “a young she-camel of 2–4 years old that has not yet

borne young” (Kurpershoek, 335).
15 Hearsay evidence (shahàdat al-samà' ) is admissible in court in litigations relat-

ing to inheritance. See Ibn 'Àßim, al-'Àßimiyya, 28–29, lines 177ff.; Peters, Shàhid,
208. Literal translation of matrùka suggests that the witnesses testified that the she-
camel had been transmitted by intestate succession to the son of the praepositus,
the claimant’s husband. The expression matrùka, the key-word in this context, is my
reconstruction of the text which is unclear at this point. This reconstruction would
seem to be borne out by the claimant’s version (see fn. 11 above). If this reading
is correct, the testimony does not bear out the claimant’s contention that the camel
had been presented as a gift. The literal translation, however, does not make sense
in the case under review, since the witnesses were produced to testify that the she-
camel had been presented as a gift. My translation of matrùka in the text was sug-
gested by line 8 above (cf. tarika) and is corroborated by the Qà∂ì’s decision (see
below).

16 The invocation of Allàh here is presumably intended to enhance the witnesses’
credibility. See Glossary, s.v. wakìl.

17 The Qà∂ì endorses hearsay evidence in support of the daughter-in-law’s ver-
sion. The transfer of responsibility to the witnesses here reflects the Qà∂ì’s depen-
dence on their integrity.

18 The written testimony is here intended to assist the claimant in securing her
rights to the she-camel during the apportionment of her mother-in-law’s estate.
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[15] Witnesses to the proceedings (shuhùd al-˙àl )19

[16] 'Imràn 'Ìsà
M˙ammad 'Abd al-Salàm
M˙ammad al-ˇàlib al-Hammàlì

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[17] Óusayn Mu˙ammad al-A˙làfì

19 Professional witnesses or notaries are intended here. See Glossary, s.v. 'adl.
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Document 68

Introduction

The claimant accused the defendant of taking away a she-camel from

his herd. While tending his herd in another place, the claimant

identified the missing camel in the possession of a third party. The

defendant finally admitted taking the camel from the claimant and

selling it to the third party.

Although it seems that we have here a clear case of theft, though

not one entailing Qur"ànic punishment of amputation (see fn. 2), the

Nà"ib treated the matter as if it were a case of usurpation, and ruled

that the camel should be returned to its owner and rendered the

sale null and void while the buyer was entitled to a reimbursement

by the defendant of the sum paid for the camel.

The Nà"ib’s shar'ì decision was conceivably inspired by tribal cus-

tomary law pertaining to theft. According to the law prevailing in

the Western Desert, theft is a matter of damage within the domain

of private law which entails no criminal sanction: the thief is required

to return to the owner twice the amount stolen, and in case of

repeated theft—four times the amount stolen; if he is a poor man,

he will pay three times the value of the stolen object and the remain-

ing fourth will be paid by his lineage. If the thief removes a camel

from its pasture or place of domicile to another place with evil intent,

he is required to return the camel and pay its price. If someone

identifies the stolen property in the possession of a third party who

claims to have bought it from the thief (as in the case under review),

the tribal judge will rule that the stolen object be returned to its

owner, and that the buyer be reimbursed by the thief. In addition,

the thief is liable to a heavy fine (gharàma).1

1 See Mohsen, 111; al-Óabbùnì, 41; al-Jawharì, 193–94, 223; Ma˙jùb, 325,
330–31; Obermeyer, 206; Murray, 327; Colucci, Tribù, 27, 32; cf. Chapelle, 232;
Hart, Penal Code, 64; Abù Óassàn, 76, 249, 268ff.; al-'Àrif, 107–8; al-'Abbàdì, al-
Jarà"im, 126ff.; Sal˙ùt, 65).
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Text

[1] M˙ammad Bù 'Abdallàh appeared [in court] accompanied by

Slèmàn al-Fàli˙. [2] The upshot was that M˙ammad claimed that

a she-camel belonging to him had been taken (akhadhahà) [3] by the

aforementioned Slèmàn, a resident of the district (markaz) of Fày.
After prolonged wrangling [4] Slèmàn admitted to having taken it

[from the herd] of camels belonging to M˙ammad Bù 'Abdallàh2

[5] and to having sold it to Shaykh Bù Shanna before the arrival

of 'Abdallàh’s lineage ('à"ila) [6] from the direction of Marqa.3

[The Nà"ib ruled as follows:] As a matter of legal right (bi-wajh

al-˙aqq), M˙ammad [7] is the [rightful] owner of his camel and,

since it [8] is still available, he is entitled to take possession of it by

virtue of his [right].4 [At the same time] Bù Shanna may claim ( yarji' )
restitution [of its price] from the aforementioned Slèmàn.5 [9] This

2 Though this seems to be a clear case of theft, it apparently does not fall under
the strict shar'ì definition of theft entailing Qur"ànic punishment (sariqa ˙addiyya).
Assuming that there were no questions of nißàb, the minimal value of the stolen
object, and shubhat milk, doubt as to ownership, and that the she-camel had been
taken clandestinely from the claimant’s private herd, still a shepherd guarding the
herd in the open pasture cannot be regarded as equivalent to “safe keeping” (˙irz)
of a watchman, which is another precondition for theft in the strict sense of the
sharì'a. See Ibn 'Àßim, al-'Àßimiyya, 224, lines 1538ff.; Heffening, 62; Peters, Criminal
Law, § 0.1.2.1. Cf. Abù Salìm, Manshùràt al-mahdiyya, 207 (Qà∂ì al-Islàm A˙mad
'Alì in the Mahdist state issued a fatwà to the effect that ˙irz is a precondition for
theft entailing Qur"ànic punishment).

3 The stolen she-camel was sold to a third party in another place. Cf. Christelow
(the theft of a billy goat).

4 Under the Màlikì school, if the stolen object still exists, as in the case under
review, the thief is obliged to restore it to its rightful owner (see Ibn 'Àßim, al-
'Àßimiyya, 226, line 1546). If the thief returns the stolen object before the Qà∂ì
hands down his sentence, the former cannot be convicted for theft (Peters, Criminal
Law, § 0.1.2.1). There is no indication whatsoever in the document that this was
the case. Moreover, it took the offender some time before he was ready to admit
to having committed the offence, and even then he was unable to return the she-
camel because he had sold it to a third party. The Nà"ib treated the matter as a
case of ghaßb, usurpation of the property of another, where the usurper is required
to restore the property to its rightful owner; in addition, he is liable to discretionary
punishment. See Ibn 'Àßim, al-'Àßimiyya, 218–19, lines 1498–99; cf. Schacht, Introduction,
160. See Glossary, s.v. ghaßb.

5 In other words, the sale is rendered null and void on the grounds that the
dealer did not own the object sold. In view of the circumstance that the buyer pur-
chased the camel in good faith, he is entitled to claim its price from the dealer.
Lack of good faith on his part would have rendered him a party to the extortion.
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is the sharì'a ruling concerning the case of [this] camel.6 Hence the

[decision] had been issued [10] in [. . .] August 1932.

Nà"ib of the Sharì'a Court

in the Kufra District7

[11] A˙mad al-Kha∂rì

6 The Nà"ib was presumably referring to the shar'ì rules relating to unlawful
seizure (ghaßb) and sale (bay' ). The legal outcome endorses this assumption. In case
of usurpation, the owner is entitled to demand from the offender the return of the
usurped object either in the locality where it had been removed or in the place
where it had been found (see Glossary, s.v. ghaßb). This may be the reason why the
Nà"ib took the trouble of specifying the place where the offence had occurred as
well as the place where the owner had identified the camel. It is interesting to note
that the Qà∂ì’s decision corresponds to the tribal customary law of theft (see
Introduction above), and it is possible that the Nà"ib was inspired by tribal law.

7 In the margin of the document there is an Italian summary of its contents
including the observation by the Military Governor of the sub-district of Kufra to
the effect that the sentence had been examined by him. This seems to indicate a
degree of normative control of shar'ì jurisprudence by the Italian colonial adminis-
tration. See Layish, Legal Documents, 15; Preface to this volume, xii.
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SECTION FIVE

EVIDENCE AND COURT PROCEDURE

Document 69

Introduction

A woman stated in court that her husband had died a couple of

months previously in Sudan. She and her paternal uncle provided

twelve witnesses from their tribe to corroborate her statement.

The Qà∂ì admitted this testimonial procedure on the ground that

a large number of witnesses safeguards against fabrication of false

evidence. This practice may be based on the tradition inspired by

the Maghribì 'amal ( judicial practice) of shahàdat al-lafìf, or by the

desire to make a gesture towards the Bedouin by admitting tribal

law of evidence in a sharì'a court (see fn. 4 below). On the basis of

the collective testimony, the Qà∂ì issued a declaratory judgment

endorsing the woman’s statement regarding her husband’s death.

The Qa∂ì further instructed the woman to start observing the

shar'ì waiting period prescribed for widows reckoned from approxi-

mately one month after her husband’s death with a view to impos-

ing shar'ì norms regarding the legal consequences of death.

Text

[1] In the name of Allàh the Merciful, the Compassionate. May

Allàh bless our lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the reign of King Mu˙ammad Idrìs I, Sovereign of the

United Kingdom of Libya and Emir of Barqa [Cyrenaica]. May

Allàh the Exalted preserve him!2

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.



[3] In the Sharì'a Court of Ajdàbiya, presided over by its Qà∂ì,
Shaykh Óusayn b. Mu˙ammad al-A˙làfì. May Allàh the Exalted

prosper him! Amen.

[4] On the basis of the statement in record (ma˙∂ar) no. 414 entered

on pp. 278, 279, 307, and 328 in volume 6 of register of protocols

(∂ab†) [5] made by the claimant (mudda'iya) al-Íàbra bint M˙ammad

b. 'Umar b. 'Abd al-Karìm al-Ólìf and by her paternal uncle ('amm),3

Shaykh Ma˙mùd b. 'Umar, [and on the basis] of the testimony pro-

vided [6] by twelve members of their tribe (qabìla), a group whose

large number excludes the possibility of connivance (tawà†u") to mis-

represent the truth,4 it was established (thabata) [7] to the satisfaction

3 The paternal uncle was probably her nearest agnate. The confirmation of the
husband’s death was probably required in connexion with the conclusion of a mar-
riage contract, which is of immediate concern to the agnatic family. This may
account for the paternal uncle’s presence in court.

4 The sharì'a normally requires that the plaintiff provide two witnesses to prove
his allegation; for the purpose of securing information, one witness is enough, though
greater weight is attached to two witnesses. The presence of a number larger than
two does not add any further weight to the testimony (Ibn 'Àßim, al-'Àßimiyya, 22–23,
lines 139ff.). However, in North Africa during the later Middle Ages, judicial prac-
tice ('amal ) admitted the innovation of shahàdat al-lafìf, i.e., collective testimony of
at least twelve men, who need not be 'adl (of good character) nor professional wit-
nesses; more important here is the inherent integrity of the “groop” ( jamà'a). This
practice was justified by the doctrine of necessity (∂arùra) resulting from the absence
of 'udùl (see Ibn 'Àßim, al-'Àßimiyya, 226, line 1552; Berque, 'Amal, 428; Santillana,
vol. 2, 603; Milliot, 737; Toledano, 18, 22; Peters, Shàhid, 208i; Abù Óàmid (I am
indebted to Léon Buskens for providing me with a copy of this treatise).

In the present case, the Qà∂ì applies the procedure of shahàdat al-lafìf without
referring to the technical term. He justifies this practice on the ground that a large
number of witnesses safeguards against fabrication of false evidence. The integrity
of witnesses lies at the basis of the rules of evidence as practiced in both Islamic
and tribal law. The taking of an accusatory oath by as many as 50 men is recog-
nised under certain circumstances of homicide, and derives from the aforementioned
perception of integrity (Glossary, s.v. Qasàma; Anderson, Africa, 372; cf. Layish &
Warburg, Glossary).

It may well be that in resorting to twelve witnesses, the Qà∂ì was making a ges-
ture towards the Bedouin by admitting the tribal law of evidence in a sharì'a court.
See Peters, Qasàma; Ma˙jùb, 200ff., 315ff. {according to the customary law of the
Awlàd 'Alì, in a case of homicide, innocence (barà"a) must be proved by 55 wit-
nesses enlisted from 'umarà" al-dam, members of the vengeance (tha"r) group};
Obermeyer, 210–11 (50 men are required in a case of homicide or wounding; 25
in a case involving ownership of land or wells), 229–31 (accusatory oath by 24
members of the 'umarà" al-dam); Colucci, Tribù, 36 (collective oath of 50–55 mem-
bers of the same tribe is required in offences of blood); Khayrallàh, 290–91 (accusatory
or compurgative oath by 55 members is required in cases of homicide and an oath
by 12 witnesses to prove ownership of well); Mohsen, 131–32; al-Óabbùnì, 40.; cf.
Murray, 200–2, 231–32 (in blood-money cases in Sinai, oath of compurgation by
50–55), 316; Kennett, 40–41; Stewart, Texts 1, Index, s.v. Oath; Berque, Structures,
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of the aforementioned judge (˙àkim) that the claimant’s husband Rizq

Allàh b. 'Abd al-Ra˙màn b. W˙èda from the Sdèdì [branch] of the

Zwayya [tribe] had died in Fàyà [8] in Sudan last Rama∂àn this

year. He [the Qà∂ì] instructed the widow al-Íàbra to observe the

waiting period prescribed in the case of death, starting [9] on the

first day of Shawwàl, 1373,5 and issued a shar'ì judgment to this

effect, signed it, sanctioned it (irta∂àhu), had the undersigned [wit-

nesses] testify (ashhada) to it [10] and instructed that it be registered.

[The judgment] was entered on the 16th day of Dhù ’l-Óijja 1373,

corresponding to August 15, 1954.

The signatures are in the protocol (∂ab†).

[11] Witnesses to the proceedings (shuhùd al-˙àl )6

[12] 'Imràn 'Ìsà
M˙ammad 'Abd al-Salàm

The matter being as indicated above

The Qà∂ì of Ajdàbiya

[13] Óusayn Mu˙ammad al-A˙làfì

334–35; Hart, The Aith Waryaghar, 309–12; idem, Rgaybat, 50; idem, Collective Oath,
48–83; idem, Penal Code, 50; idem, Dadda 'Atta, 158ff. (the collective oath in Berber
Morocco is known as tagallit); Rosen, 196–97.

5 The prescribed length of a widow’s waiting period before she is legally per-
mitted to remarry is four lunar months and ten days or, in the event of pregnancy,
until she gives birth. The beginning of the waiting period in the case under review
is not reckoned from the date of the absent husband’s death but presumably from
the date on which his death became established. See Shalabì, 638f., 651; Glossary,
s.v. 'idda (of a widow). The Qà∂ì’s instruction relating to the observance of the wait-
ing period reflects an attempt on his part to impose shar'ì norms with regard to
the legal consequences of death (cf. Layish, Divorce, 158–60, 196–97).

6 Professional witnesses or notaries are intended here. See Glossary, s.v. 'adl.
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Document 70

Introduction

The Sharì'a Court issued a sentence of recalcitrance against a woman

who had left her husband’s conjugal dwelling. Her father was dissatisfied
with this sentence and complained to the police officer of the Kufra

district, though the latter lacked the statutory jurisdiction as a court

of appeal. The officer appointed a committee of tribal representatives

under his presiding authority. The committee settled the dispute by

persuading the husband to divorce his wife. This solution had pre-

sumably been advanced by the wife’s father, and the committee per-

ceived it as the only practical solution. The husband agreed to divorce

his wife provided that she took an oath on the Qur"àn to the effect

that she was breaking off the marriage of her own free will and not

at the instigation of her parents. The wife took the oath as requested

and the husband repudiated her by irrevocable divorce. The wife

renounced the financial rights that a divorcee is entitled to.

The committee, which functioned in effect on the basis of admin-

istrative arbitration, endorsed the divorce and the Inspector [of the

Shar'ì Chamber of the Civil District] Court of Kufra conferred on

it the validity of a shar'ì judgment.

Text

[1] In the name of Allàh, the Merciful, the Compassionate. May

Allàh bless our Lord Mu˙ammad, his family and Companions, and

grant them peace!1

[2] In the reign of his exalted majesty Mu˙ammad Idrìs I, Sovereign

of the United Kingdom of Libya, and Emir of Barqa [Cyrenaica].

May Allàh preserve him! Amen.2

[3] His honour the officer (∂àbi†) of the Kufra district (markaz)

police, Mr. 'Abdallàh al-Sùsì, issued a decision (qaràr) concerning the

repudiation (†alàq)3 [4] of Mulzim bint 'Abdallàh b. Slèmàn of the

1 See doc. 1, fn. 2.
2 See doc. 1, fn. 3.
3 The decision taken by the police officer is of a purely administrative nature

since he lacks the status of a judicial court.

260 evidence and court procedure



Jàballàh [fraction] from the al-Mnàya' lineage ('à"ila) [of the Sdèdì
branch] belonging to the Zwayya4 tribe (qabìla), by her husband

A˙mad b. M˙ammad [5] al-Sarràr. Previously [to this decision], his

honour the Qà∂ì Shaykh Mu˙ammad b. 'Abd al-Salàm al-Óàmì
had issued a sentence of recalcitrance (nushùz) [against Mulzim]. The

wife’s father [6] complained [about this verdict] to his honour the

[police] officer. His honour the officer appointed a committee under

his presiding authority consisting of Mr. 'Abd al-Ra˙màn b. M˙ammad

[7] al-Twàtì and Mr. M˙ammad b. 'Abdallàh Swè˙il.5 They appeared

[at the home of] A˙mad al-Sarràr and [the police officer] asked the

latter concerning the settlement [8] of the dispute (qa†' al-nizà' ) between

him and his wife, the aforementioned Mulzim. A˙mad al-Sarràr
answered as follows:

If the wife takes an oath [9] on the noble Qur"àn (al-muß˙af )6 that the
reason for her alienation (nufùr) [from me] and her reluctance to return
to my conjugal home is her own personal aversion (zàhida)7 for him
[me] and not [10] the instigation of her father or mother “Leave your
husband A˙mad al-Sarràr and do not return to him!” and if [she takes
an oath] [11] that she has not been compelled to demand a divorce.8

4 See De Agostini, Cirenáica, 407–8.
5 It is not possible to appeal against a judgment handed down by a sharì'a court

before any official or administrative body. The father, who had no legal standing
in the matter, in the absence of a power of attorney from his daughter, attempted
to circumvent the sharì'a court by resorting to the police officer in the expectation
of resolving the dispute on the basis of arbitration. The officer appointed a com-
mittee of tribal representatives attuned to the practice of customary law, and the
committee functioned as an ad hoc body of arbitrators not anchored in law. Cf.
Davis, Koufra, 558 (police intervention in matters pertaining to legal and adminis-
trative authority is necessary when one party is a stranger to Kufra and has no
resources of solidarity); Obermeyer, 163, 221, 231 (the police enters tribal conflicts
in the Western Desert with the tacit approval of the Bedouin in circumstances
where the Awlàd 'Alì customary law fails to cope with the problems). In Jordan
too, following the abolition of the tribal courts in 1976, Bedouin who are dissatisfied
with the jurisprudence of the sharì'a (or civil) courts circumvent them by resorting
to the mu˙àfiΩ (district governor) who resolves disputes administratively (˙all idàrì )
on the basis of tribal law. See Oweidi, 88. Cf. doc. 65 above.

6 The oath on the Qur"àn is intended to enlist religious sanction in order to
deter the swearer from taking a false oath. Cf. doc. 60, fn. 23 above.

7 Aversion may cause a woman to initiate dissolution of the marriage in return
for her financial rights. See doc. 22 above; Glossary, s.v. zuhàd.

8 The missing apodosis ( jawàb) of the conditional sentence is presumably “I agree
to divorcing her.”
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The aforementioned gentlemen went to the al-ˇallàb9 oasis and

appeared [12] at [the home] of Mulzim and clarified to her the

statement of A˙mad al-Sarràr and his request that she take an oath.

She took the oath on [13] the noble Qur"àn and said:

By Allàh,—there is no God but He!—, and by the truth (˙aqq) of the
noble Qur"àn, I have a personal aversion (zàhida) [14] for my husband
A˙mad al-Sarràr. Ever since I left his conjugal dwelling I have not
intended to return to him. I have not been instigated either by my
father [15] or by my mother; neither have they sent me anyone to
tell me: “Demand a divorce!” or prevented me from returning to his
[conjugal dwelling]. [16] I have a very strong aversion for him (zàhida
fìhi zuhàd ) [and] I shall never return to him for the rest of my life.

The aforementioned gentlemen returned [17] from the al-ˇallàb
oasis, appeared at [the home] of A˙mad al-Sarràr and clarified to

him that she had taken the oath as requested, to the effect that she

had a personal aversion [for him] and [18] would never return to

him. [They further clarified] that no one had attempted [to insti-

gate her] against him. A˙mad al-Sarràr repudiated her (†allaqahà) by

saying “My wife Mulzim is repudiated (mu†allaqa) by one [irrevoca-

ble] repudiation (†alqa).” [19] Hence, she acquired [by this divorce]

control over her person (malakat bihà amr nafsihà minhu)10 and no claim

(da'wà), request (†alab), or right (˙aqq) pertaining to conjugal [financial]

rights (˙uqùq zawjiyya)11 [20] remained between them. They separated

(iftaraqà) on September 1, 1960. She has by him an unweaned baby

(tar∂a' ) daughter whom he maintained ( yunfiq) by paying 40 qurùsh
a month. [21] For the months of September and October 1960 he

was unable (qàßir)12 [to pay maintenance].

In order to implement (li-˙ußùl ) what has been mentioned, the

honourable [22] Inspector (mufattish)13 referred to [below] handed

down his decision to this effect (˙akama bihi ). And upon the arrival

of the [administrative committee’s judgment to the Sharì'a Court of

9 See De Agostini, Cirenáica, 408.
10 This expression implies irrevocable divorce. See Layish, Divorce, 151–52; docs.

18–22, 30, 39 above.
11 This implies that the woman renounced her financial rights.
12 At this point the original text is somewhat illegible. Another possible reading

replacing qàßir by qà∂in is the following: “[The payment of maintenance by the
husband] for the months of September and October 1960 has already been ruled
[by the mufattish].”

13 See Layish, Legal Documents, 15; Glossary, s.v. mufattish.
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Kufra], he [the Inspector] instructed that it be registered14 on the 19th

day of Rabì' Awwal 1380, [corresponding to] September 10, 1960.

[23] Everything mentioned above has been proven (ßàra thubùtuhu)
The Inspector (mufattish)

of the [Shar'ì Division of the Civil District] Court of al-Kufra15

[24] Mu˙ammad Íàli˙ al-Bakri

14 The sharì'a court confers the validity of shar'ì judgment to the decision of an
administrative arbitration committee concerning the divorce. Cf. Layish & Shmueli,
44.

15 Cf. doc. 15, lines 4, 11 above; Layish, Blood Money.
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SECTION SIX

QÀDÌS’ LEGAL OPINIONS

Document 71

Introduction

In this document, the Qà∂ì is being approached not in the capac-

ity of a judicial authority but rather as a muftì competent to hand

down decisions relating to religious law. In this particular case, the

Qà∂ì is requested to give his legal opinion concerning the validity

of a loan made in a certain currency on condition that it be repaid

in another at a specified exchange rate. The Qà∂ì-Muftì expressed

the opinion that the stipulation regarding the exchange of currency

was irregular ( fàsid )1 since the exchange was tantamount to usury.

He instructed the borrower to return the loan to the creditor in the

same currency and not to exceed the nominal amount that had been

borrowed.

Text

[1] What is your opinion regarding (mà qawlukum fì )2 a man who

made a loan to another man of a [specified] amount of French riyàls

1 The Màlikì doctrine does not distinguish between fàsid and bà†il; in both cases
the act is null and void; see Glossary, fàsid.

2 This is a commonly used formula for requesting from a muftì a legal opinion
(see Layish, Fatwà, 273; Masud, Messick & Powers, Glossary, Islamic Legal Interpretation,
s.v. fatwà). Although the fatwà fails to indicate either the identity of the mustaftì, the
person who requests the legal opinion, or his function, from the mere fact that the
document was entered in the sijill one may infer that the approach was made to
a qà∂ì. Additional support may be obtained from the fatwà in doc. 72 below. Under
the sharì'a, qà∂ìs are prohibited from issuing legal opinons on matters falling within
their judicial jurisdiction, but not otherwise (Ibn 'Àßim, al-'Àßimiyya, 8–9, line 4 and
n. 27). In modern Egypt, too, prior to the abolition of the sharì'a courts, qà∂ìs were
prohibited by law from issuing fatwàs in matters which fell under their jurisdiction,



[2] on condition that the [borrower] pay him back [the amount] in

qurùsh [at the rate of ] [3] 16 qurùsh a riyàl?3 Is this stipulation [4]

an irregular ( fàsid ) one requiring repayment of the same amount in

French [riyàls]?4

[5] legal opinion ( JAWÀB)5

[6] Since the stipulation (shar†) at the moment in which [the loan]

was made, required that the borrower [7] repay [it] in qurùsh instead

of French riyàls—whether at a rate of 16 qurùsh [8] a riyàl, or less

or more than that, [9] it is irregular ( fàsid ), because this is tanta-

mount [10] to usury (ribà) on [the exchange] of currency. Moreover,

it is obligatory to repay [the loan] in French [riyàls] [11] to the same

amount and no other [as requested] under that stipulation. And if

the same borrower has already repaid [the creditor] part of the

amount [12] in qurùsh for instance, [the qurùsh] will be returned to

but not otherwise (see Shaham, Shopping, pt. 3). The fatwà under review deals with
a civil matter which formally fell outside the jurisdiction of the sharì'a courts (see
Layish, Legal Documents, 15). In Israel, too, qà∂ìs occasionally issue legal opinions on
various matters, such as waqf and cemeteries even though these fall within their
jurisdiction (personal knowledge). I have not come across a single case where a
shar'ì qà∂ì resorted to a muftì for a legal opinion on matters brought before him
before handing down his own decision although such a possibility cannot be ruled
out. There is evidence that during the late Ottoman period qà∂ìs would apply to
muftis. There were two official muftìs in the wilàya, a Óanafì and a Màlikì (Ibn
Mùsà, 256), but since the qà∂ìs of the sharì'a courts were bound exclusively by the
Màlikì school (the Ottomans failed to establish Óanafì courts; ibid., 66), it stands
to reason that the Màlikì muftì was resorted to by the qà∂ìs. Individuals had the
option of choosing any of the two muftìs. Among the Awlàd 'Alì in the Western
Desert, the mardì, tribal qà∂ì, resorts occasionally to a legal opinion ( futyà) of tribal
experts; see Ma˙jùb, 199.

3 According to a circular issued by the Ottoman Wàlì of Tripoli in 1888, one
French Gold Lira was valued at 106 Ottoman qurùsh. In 1904, one French Frank
was worth 4.40 Ottoman qurùsh (Ibn Mùsà, 107–8). This case seems to involve
more than a mere exchange of currencies by a money changer; it is more likely
to constitute a loan (see fn. 4 below) made in foreign currency to be paid back in
local currency linked to a fixed exchange rate.

4 A loan is equivalent to a binding contract unless it entails irregular stipulation.
See Ibn 'Àßim, al-'Àßimiyya, 170, line 1150. See fn. 5 below.

5 See Layish, Fatwà, 275; Toledano, 14; Glossary, s.v. fatwà. For another con-
notation of jawàb (response on the claimant’s maqàl, written contention), see Ibn
'Àßim, al-'Àßimiyya, 10 and note 34.
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him and he will be obliged [13] to repay [the loan] in French [riyàls]
to the same amount given him [by the creditor].6

[15] End [of the fatwà].

6 Usury on loans is prohibited by the sharì'a. In its broadest meaning, usury also
includes unjustified profit or enrichment as well as an element of risk. See Glossary,
s.v. ribà; gharar. The 'àlim ruled that the loan should be paid back in the same cur-
rency in which it was made and to the exact nominal amount, neither more nor
less. The exchange of currency which, in the nature of things, is subject to mar-
ket fluctuations entailing an element of risk ( gharar), is liable to cause profit or loss
to one of the two parties (cf. Hallaq, Ibn 'Àbidìn, 49). It is this factor which ren-
ders the stipulation in our document irregular in the eyes of the Qà∂ì. The Qà∂ì’s
fatwà may well be an attempt at imposing the strict shar'ì norm with respect to
usury. Cf. the case of the Indian merchant Làlìt Ràtinlàl Shàh who was convicted
by a Sudanese court of making money-changing and banking transactions worth
millions in foreign currency and of lending money at an exorbitant usury rate, and
who was sentenced to imprisonment, flogging and confiscation of profits from the
usury (see Layish & Warburg, 174–76, 243ff.; Mallat).
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Document 72

Introduction

Contracts of hire were common practice in Libya during the late

Ottoman rule. Usually the herder would receive a flock of some

100–150 sheep or goats in the beginning of the spring or summer

for the duration of one year in return for an agreed payment in

livestock, grain and cash, in addition to his share in the wool.1

Expulsion of Bedouin from their lands by the Italian authorities and

the need for access to water-supplies and grazing-grounds, were the

main reasons that forced the Bedouin to cross the plateau in the

area of Italian colonization. Corridors running north and south across

the plateau were marked out to facilitate the transit of Bedouin flocks

and herds from one region to another.2 The duty payable at the

border seems to be a carryover from late Ottoman rule in Libya.3

This is a case relating to partnership (shiràka) in camel-raising

defined in customary terms (see below). A camel herder who was

hired on an annual contract had a dispute with his employer with

regard to payment of duty liable at the crossing of borders.4 The

herder claimed that in his capacity as hireling he was exempt from

payment of duty which, in his view, was incumbent on his employer.

The latter, on the other hand, maintained that each of the parties

had to pay his own share of the duty.

The Nà"ib ruled that if the herder was hired on the basis of a

fixed wage he was entitled to receive it in its entirety. On the other

hand, any financial outlay not specified in the contract, such as duty

payable at border crossings, was his sole responsibility rather than

that of his employer.

The decision was inexplicably issued in the form of a legal opin-

ion which is theoretically not binding on the parties. However, the

fact that it was issued by a nominated qà∂ì seems to have provided

the necessary authority for enforcing the legal opinion.

1 Ibn Mùsà, 136–37.
2 For further details, see Evans-Pritchard, 223, 225.
3 Ibn Mùsà, 240.
4 Cf. De Agostini, Cufra, 51; Davis, Koufra, 548 (payment of transit ∂arìba, tax).
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Text

[1] Shammàt al-Shwèrif together with Mas'ùd [2] Bù Zrèq appeared

[in court]. The case is as follows: Mas'ùd hired (ajjara) Shammàt [3]

al-Shwèrif as a camel herder for an entire year [4] at the rate of

40 Majìdì riyàls.5 Subsequently, after they reached Fày [5] he was

required by the French authorities [to pay] the customary duty

('awàyid ) [6] existing in the country [at the rate of ] ten riyàls per

capita.6 [7] The aforementioned Shammàt claimed: “I am [only] a

[hired] herder; I am not expected to pay for myself.” [8] The proxy

(wakìl ) of Mas'ùd said: “Every man is liable to pay this [duty]; there

is no evading it. [9] Let each man pay for himself.”7

End [of the paragraph].

[10] here is the legal opinion (NA'AM AL-JAWÀB )8

If the herder [has been hired] to tend [camels] for a fixed wage

(ujra maq†ù'a), [11] his employer (mu'allim)9 is enjoined to pay him his

wage in its entirety, and if [12] a financial liability ( jazà")10 arises, a

fiscal tax (mìrì) like the present one [i.e., duty payable at the border

or at the crossing from one region to another within Libya], or a

theft (saraq) [from the herd], [13] the financial liability is solely incum-

bent on him; the employer is not implicated at all.11 This is the

5 The present case relates to an employee (ajìr khàßß) whose services are hired
by the employer for carrying out a specific task for a specified period in return for
a fixed payment stipulated in the contract of hire. See Ibn 'Àßim, al-'Àßimiyya, 158f.,
lines 1079ff.; Schacht, Introduction, 154–55; Evans-Pritchard, 36; Mohsen, 123, 128,
135; Colucci, Tribù, 27, 29; cf. Abù Óassàn, 319–20; Glossary, s.v. ijàra.

6 The payment in question seems to be a per capita levy payable at the bor-
der for each of the camels.

7 The hireling was of the opinion that the duty was incumbent on the employer,
presumably on the assumption that this expenditure was incurred in the fulfillment
of his obligations, while the employer’s proxy thought that payment of the duty
was the hireling’s personal affair.

8 The decision was issued in the form of a legal opinion although there was no
formal request for such an opinion. The parties to the dispute—the hireling and
the employer’s proxy—appeared in court, and awaited the court’s decision. Note,
on the other hand, the case described in doc. 71, where there is an explicit request
for a legal opinion.

9 Cf. the terms ujra maq†ù'a and mu'allim in Abù Óassàn, 285–86.
10 Cf. al-'Abbàdì, al-Jarà"im, 394; Óasanayn, 200–1.
11 The Nà"ib made a clear distinction between the employer’s duty to pay the

hireling the fixed payment in its entirety and personal obligations incumbent on
the hireling that, in his view, had no connexion whatsoever to the contract of hire,
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guiding principle [14] of the [muftì’s] decision [i.e., legal opinion]

(˙ukm) on this matter.12

[15] [Issued on] the 5th day of R. A.13 [1]351, [corresponding to]

August [?], 1932.

The Nà"ib of the Sharì'a Court in the Kufra District

[16] A˙mad al-Kha∂rì14

such as border levies or losses caused to the herd as a result of a theft (see doc.
68 above) while carrying out his obligations towards the employer. According to
the customary law of the Awlàd 'Alì too, the herdsman is liable for any loss of
camels (∂àmin lahà) in the pasture unless he drove the camel away from the pas-
ture fearing a thief; see Ma˙jùb, 330; cf. Murray, 327.

12 The concluding sentence employed here is typical of a legal opinion rather
than of a judicial decision, although no request for a legal opinion had been made
to the Nà"ib. He had been requested by both parties present in court to decide in
the matter of a common civil dispute. A muftì’s legal opinion, unlike a qà∂ì’s deci-
sion, has no binding validity and cannot be executed. Anyone requesting a legal
opinion may accept or reject it (see Masud, Messick & Powers, Muftis, 18; Layish,
fatwà, 270). It may well be that the blurring of the distinction between a judicial
decision (the Nà"ib’s title appears in the margin of the document) and a legal opinion
in this document reflects the confusion prevailing during the period of transition
from the Ottoman rule until the consolidation of the Italian administration (see
Layish, Divorce, 4–6).

13 The initials R.A. stand for Rabì' al-Awwal.
14 There is an Italian summary of the document in the margin concluding with

an observation made by the Governor of the sub-district of Kufra to the effect that
the judgment had been examined. This reflects the policy of normative control of
shar'ì jurisprudence adopted by the Italian administration (see Layish, Legal Documents,
6; Preface to this volume, xii).
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GLOSSARY OF ARABIC LEGAL TERMS AND PHRASES

Note

This glossary is intended for readers unfamiliar with Islamic and cus-

tomary legal terms and phrases in the Arabic documents. Readers

capable of perusing the terms and phrases in Arabic are referred to

the glossary supplied in the first part of this study.1

The glossary includes basic legal and sociological terms indis-

pensable for an adequate understanding of the documents, as well

as terms that either have more than one meaning or are not to be

found in ordinary dictionaries. In order to facilitate their identification,

entries in the glossary have been given in a transliteration of the lit-

erary Arabic form. Orthographical and grammatical errors in the

original documents have been ignored.

Some technical legal terms or phrases included in the glossary do

not occur explicitly in the documents; these have been included in

the introductions and footnotes of each of the documents with ref-

erences to legal and scholarly literature and to dictionaries. This was

done in order to clarify the meaning of closely related concepts occur-

ring in the texts, e.g., the concept of Ωihàr, which has been adduced

by way of clarifying the ˙aràm oath. See also, for instance, tafwì∂ al-

†alàq, li'àn and za'làna. Similarly, etymological derivatives, such as

tawba, ˙alf, 'adl, 'a†à", ghaßb, firàq, noun forms related to verbs attested

in the text, also appear in the glossary.

Priority is given to the Màlikì doctrine as presented in Ibn 'Àßim,

al-'Àßimiyya which seems to be the preferred manual of Libyan qà∂ìs.
Commonplace legal terms are treated briefly in the glossary (with-

out further references to the literature) for the convenience of unini-

tiated readers. Layish, Divorce, which is based exclusively on Libyan

legal documents (in fact, an integral part of this study), is also fre-

quently resorted to in the glossary; the reader is advised to consult

the literature indicated there.

1 Layish, Legal Documents, 89–97.



The headword (in italics) is followed by a literal translation and,

when necessary, a brief explanation. Distinct meanings for one head-

word are separated by a semicolon. Comments meant to facilitate

understanding of the terms in their specific occurrences are given

with references to the sources wherever necessary in addition to the

sources indicated in the footnotes to the documents.

Each entry has been listed under the most familiar noun form of

the legal concept in question and followed by derivatives of legal

terms, such as verbs (here cited in the 3rd person masc. sg. form of

the past tense).

Plurals of nouns are generally given only when they occur in the

documents. When the headword appears in the plural, the singular

form (also in italics) is given in parentheses. Cross references to other

entries are given in italics.

Entries have been listed in Latin (rather than Arabic) alphabetical

order. Diacritics (∂, †, Ω), long vowels (à, è, ì, ò, ù), the consonants 

' and ", the article al, conjunctions, and prepositions have been dis-

regarded in the alphabetical sequence.

The occurrence of the terms in the texts is indicated by the num-

ber of the document and that of the line in its English translation,2

separated by a colon. A comma separates references to different lines

of a single document, and a semicolon references to different docu-

ments. Thus, 25:17, 30; 64:5 refers to lines 17 and 30 of document

no. 25, and line 5 of document no. 64. The occurrence of the entries

in the introductions and footnotes accompanying the documents is

indicated by reference to the introduction and the number of the

footnote within each of the documents (rather than the page number).

Thus, 20: intro., fn. 8 refers to the intro. and fn. 8 of document no.

20. Document number in bold style indicates that the entire docu-

ment deals with one main term. The occurrence of the terms in the

Introduction to this volume is indicated by the page number (in

Roman) preceded by p. (to be distinguished from the entries in the

documents).

Phrases cited in context in the glossary have been entered under

their key words; see, for instance, 'ayb and bayt.
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'abd (pl. 'abìd ) slave (Brunschvig, 'Abd ) 52:13; 62:fn. 1
'àda custom, tribal customary law p. 8; 6:15; 16:9; 22:8; 26:7; 32:7; 59:6; also 'urf;

Index, custom
'adam permanent mutilation caused by bodily injury in connexion with payment of

blood money 57:7, fn. 10
'adl husband’s justice, impartiality towards his co-wives 7:10, 12, fn. 8, 10; also

Index, polygamy
'adl (pl. 'udùl ) witness of good character and integrity; notary, professional witness;

juristic adjunct assigned to a qà∂ì (Ibn 'Àßim, al-'Àßimiyya, 16, line 101; Tyan,
Organisation, 239–41; idem, 'Adl, 209–10; Wakin, 7; Peters, Shàhid, 207; Powers,
Law, Society and Culture, Subject Index: Notary, Witnesses; cf. Stewart, Texts 2,
Glossary) 6:19, fn. 17; 30:12; 41:fn. 3; 45:6, 15; 57:13; also shuhùd 'udùl

'adl ri∂à “satisfactory witness” in the sense that he has successfully undergone the
test of credibility (Ibn 'Àßim, al-'Àßimiyya, 18, line 111; Santillana, vol. 2, 600);
also tazkiya

'àhir ghayr ma∂bù†a adulterous and depraved woman 12:4
'à"ila, 'ayla, 'èla “family,” lineage usually consisting, among the Awlàd 'Alì in the

Western Desert, of five generations; the most important political unit, constitutes
the vengeance group liable to payment of blood money (Mohsen, 26–27) 4:5;
5:3, 6; 7:5–6; 9:5–6; 11:6; 12:2–3; 13:4; 14:5; 15:5; 17:5; 18:5–6; 21:3; 24:6;
25:5; 30:4; 43:5; 50:4; 52:6; 53:6; 54:5; 55:2; 56:7; 57:13; 63:3–7, 9, 11; 68:5;
70:4; also 'ayth

ajìr khàßß employee 71:fn. 3
akh (or ukht) li-ab paternal half-brother (or sister), consanguine brother (or sister); the

brother is an agnatic heir who receives (when entitled to inherit) the residue of
the estate after the Qur"ànic heirs have been assigned their prescribed portions;
and the sister (when entitled) may either inherit as a Qur"ànic heir, or be con-
verted into residuary heir by a consanguine brother, or inherit as “accompany-
ing residuary” (Coulson, Succession, 68ff.)

akh (or ukht) li-umm maternal half-brother (or sister), uterine brother (or sister); both
brother and sister inherit always (when entitled) as Qur"ànic heirs (Coulson,
Succession, 67)

ama a slave girl (Powers, Law, Society and Culture, Subject Index: Slaves, females) 61:6;
also 'atìq; Index: Slavery

'amal judicial practice of medieval sharì'a courts (Berque, 'amal, 427–28) p. 8; 15:fn. 11
amàna fiduciary relationship in trust (Ibn 'Àßim, al-'Àßimiyya, 190, line 1289; cf.

Stewart, Texts 2, Glossary, amìn) 15:fn. 11; 29:fn. 6; 34:fn. 6; 66:7, fn. 6; 69:fn. 4
'amàr al-dam vengeance and blood-money group usually consisting of male agnates

(among the Bedouin of Cyrenaica and the Western Desert of Egypt; Stewart,
Tha"r, 442); also awliyà" al-dam; 'umarà" al-dam

'amd deliberate homicide or bodily injury caused by any weapon or means liable
to kill or injure (Anderson, Homicide, 819; Peters, Criminal Law, § 0.1.3.1) 55:fn.
11; 56:fn. 5; 57:intro.

amìn trustee 66:fn. 5
'amm paternal uncle 44:fn. 15
'anat hardship, often referring to sexual temptation (Layish, Divorce, Glossary) 14:9–10

(akhàf 'alà nafsì al-'anat “I am afraid of falling into sexual temptation”); 30:6 {“I
am a young woman and the devil is wily (wa’l-shay†àn shà†ir)”}, 10–11, fn. 13;
also fitna

'aqd marriage contract (the essential elements consisting of dower, formula of pro-
nouncing marriage, marriage-guardian, and witnesses; Ibn 'Àßim, al-'Àßimiyya, 52,
line 333ff.) 1:21, 23, 24, fn. 28 (definition); 2:7; 5:7; 6:9

'àqil sane
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'àqila (pl. 'awàqil ) the offender’s or the victim’s male agnates collectively responsi-
ble for the vengeance (or retribution) and blood money of the respective groups
(under tribal and Màlikì law) (Ibn 'Àßim, al-'Àßimiyya, 230, line 1582); shaykh or
elder, authorized representative of a corporate entity such as the blood-money
group and the tribe (in the Western Desert; Stewart, 'Urf, 891) 57:fn. 12; 60:fn. 17

'àr shame, opprobrium, dishonour (Pellat, 78; cf. Kressel, Ascendancy, 165); also 'ayb
'àrifa a woman knowledgeable in matters relating to females 58:fn. 10
'aßaba agnates, relatives through males; agnatic heirs 45:intro., p. 163
'a†à" customary “gift” bond, marriage (Layish, Tajdìda) p. 6; 1:5, fn. 6–9, 33; 32:fn.

6; also hiba
'athàth household effects (Layish, Divorce, Glossary)
'atìq ('itq) freed manumitted slave (manumission) (Ibn 'Àßim, al-'Àßimiyya, 192f., lines

1309ff.; Powers, Law, Society and Culture, Subject Index: Slaves, manumission)
15:5–6; also ama; Index, slavery; Layish, Divorce, Glossary

awliyà" (sg. walì ) al-dam blood avengers 29:fn. 3; 'amàr al-dam; 'umarà" al-dam
'awràt (sg. 'awra) lit. “pudendum of female;” a metaphor for female’s chastity, mod-

esty (on 'awra as a legal term, see Alshech, fn. 54) 59:13, fn. 9
'ayb shameful, disgrace (cf. Stewart, Texts 2, Glossary); 'alà 'ayb aw ghayb, “in the

case of shame [for behaviour] or absence,” a customary phrase signifying the ter-
mination of delay of payment of deferred dower on dissolution of the marriage
either on grounds of the wife’s adultery or the husband’s absence (Layish, Divorce,
49) 1:15. fn. 26; 6:15; also 'àr

'ayth lineage, the North African Berber equivalent for 'à"ila 67:7–8, 11, fn. 8

bàligh, bulugh of age, majority
barà"a innocence in a case of homicide (in tribal law) 69:fn. 4
baraka lit. “blessing,” saintly power (Powers, Law, Society and Culture, Subject Index)
baràwa tribal detachment from any responsibility for the action of a particular per-

son 55:fn. 22; 63: fn. 15
bàrida (bàrida mubarrada) established right (Lane, 183iii); easy acquisition, i.e., with-

out haggling 28:11; 62:6
baßma fingerprint 7:17
basmala the utterance of the invocation “In the name of God, the Merciful, the

Compassionate” (Layish, Divorce, 198) 1:fn. 2
bà†il invalid, null and void. The Màlikì doctrine does not distinguish between fàsid

and bà†il; failure to observe either a fundamental condition (aßl ) or an attribute
(waßf ) of an act entails no legal effect and binds no one (Linant de Bellefonds,
Fàsid wa-Bà†il, 831; Ibn 'Àßim, al-'Àßimiyya, 56f. lines 371ff. with respect to mar-
riage) p. 4; 41:8; 52:15; 71:fn. 1; also fàsid

al-battata divorce formula suggesting irrevocable repudiation (Layish, Divorce, Glossary);
also †alàq bà"in

bay' (and its etymological derivatives: bà'a, bà"i' ) sale (Ibn 'Àßim, al-'Àßimiyya, 100ff.
lines 670ff.; Powers, Law, Society and Culture, Subject Index, Sale; cf. Coulson,
Commercial Law, 19ff.) 28:10, 12, 14; 64:7, 12, 15; 65:1; 66:2, 5, 6; 68:5

baynùna kubrà major intermediate period of separation during which a triply divorced
woman is not allowed to re-marry her ex-husband (Layish, Divorce, Glossary)
35:11–12; also †alàq bà"in; †alàq bi’l-thalàth; Index: divorce, legal consequences

—— ßughrà a short intermediate period of separation after a first or second minor
irrevocable repudiation; the husband may reinstate the wife, during or after the
waiting period, by means of a new marriage and dower (Layish, Divorce, Glossary)
26:11–12; 31:28; also †alàq bà"in; Index: divorce, legal consequences

bayt, wa-baytuhà wa-mà lamma wa-ra"suhà wa-mà ∂amma “[a security against] possible
mishaps affecting her house or her person,” a popular phrase meaning: in case
of divorce or death of the woman’s husband 5:10; 6:16–17
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bayt al-màl the Treasury 45:intro., p. 163
bayt al-shanà'a lit. “the house of repulsiveness,” tribal procedure for proving impo-

tence (Layish, Divorce, 23)
bayt al-†à'a lit. “house of obedience,” a legally enforceable judgment of obedience

(Layish, Divorce, 46)
bayyina (pl. bayyinàt) a proof by means of witnesses (Ibn 'Àßim, al-'Àßimiyya, 4, line

25; Brunschvig, Bayyina; Santillana, Subject Index and Glossary) 13:7; 27:5–6;
28:6; 29:fn. 5; 31:fn. 14; 34:11; 46:5; 47:10; 51:13; 60:6; 66:3

bikr virgin 1:23, fn. 29; 6:3; also jabr
binà" (and its etymological derivatives, such as banà) consummation of the marriage

(Layish, Divorce, Glossary) 1:8; 37:13; 39:5; 39:6–7; also dukhùl

∂ab† detailed protocol of legal proceedings (Agmon, Family in Court, passim); deposi-
tion xi; 3:11

dà"irat al-shar' al-sharìf Shar'ì Chamber within the Civil District Court [of Kufra]
(Layish, Blood Money) 15:4; 18:4; 22:5

dakhl al-bayt violation of the sanctity of the home; illegal entry into the home {cf.
Stewart, Texts 1, 15ff.; idem, Individual and Group, 9–11; al-Qusùs, 59–61; Abù
Óassàn, 253–57 (ßiyànat al-bayt)} p. 8; 60:22–23, fn. 7, 17

dàr 'adl lit. “the house of a virtuous person,” an institution originating in tribal law
for handling marital disputes adopted by the sharì'a court (Layish, Dàr 'adl; Fierro,
Dos Ârbitros; idem, Women) p. 7; 9:3, 14, 17, fn. 12; 41:intro.; also 'adl

darà"ib (sg. darìba) tribal customs (Layish, Divorce, 179) xvi; p. 1; also 'àda; 'urf
darak default in ownership; restitution of the object of a sale in case of defect;

indemnification for debt (Ibn 'Àßim, al-'Àßimiyya, 134, lines 897ff.; Ibn al-'A††àr,
70; Schacht, Bay', 1112ii; idem, Introduction, 139; Lane, 874) 52:11; 64:12

∂arar Màlikì concept of prejudice; injury (Ibn 'Àßim, al-'Àßimiyya, 214ff. lines 1467ff.;
cf. Coulson, History, 187–88, 207; Layish, Divorce, Glossary) 28:5 (muta∂arrar); 29:fn.
5; 31:19, 25, fn. 8; 60:9

al-∂arb al-'adìm wounds that cause permanent mutilation in connexion of blood
money 57:fn. 10

al-∂arb al-salìm wounds that heal in connexion of blood money 57:fn. 10
∂arì˙ tomb of a Muslim saint 41:22
∂arra wife other than the first of a plural marriage 7:7, 8, 10
∂arùra doctrine of necessity intended to dispense the individual from observing strict

rules of the sharì'a (Linant de Bellefonds, Îarùra; Schacht, Introduction, 84; Hallaq,
Authority, 212; idem, Legal Theories, 110) 69:fn. 4; also maßla˙a

dayn (pl. duyùn) debt, claim (Delcambre, Dayn; Schacht, Introduction, 144–45) 4:fn. 9;
52:10, 11

dhawù ’l-ar˙àm cognates, relatives through females; relatives entitled to inherit when
there are no 'aßaba or dhawù al-farà"i∂; under Màlikì law they are replaced by
bayt al-màl (Coulson, Succession, 30–31, 91) 45:intro., p. 163

dhawù al-farà"i∂ Qur"ànic heirs 45:intro.
dhimma financial obligation; liability (Layish, Divorce, Glossary) 2:5; 8:6; 10:16; 13:5,

10; 26:8; 33:8
diya blood-money for homicide and bodily harm (Ibn 'Àßim, al-'Àßimiyya, 229ff., lines

1574ff.; Anderson. Africa, 360; Peters, Criminal Law, § 0.1.3.3.2; cf. Layish & Warburg,
Glossary; Layish, Blood-Money) 55:5–6, 10, 16, intro.; 56:fn. 5; 57:fn. 11, 18

dukhùl consummation of the marriage (Layish, Divorce, Glossary) 1:7; 9:8; 11:8; 24:8;
34:6; 37:6, 7, 13; 39:8; also binà"

faqìh (pl. fuqahà") (in popular usage) reciter of the Qur"àn; elementary school teacher
(Wehr, 723; Layish, Divorce, Glossary) 6:24, fn. 17; 9:14, 17, fn. 12; 49:1, 2, 4,
6, intro., fn. 2, 6; 51:11–12
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al-farì∂a al-shar'iyya distributive shares in succession according to shar'ì rules of inher-
itance 43:24; 45:3, 8–9, 13, 17, 21; 50:6, 10; 51:3, 14; 53:9

farj pudendum of female, a metaphor for female chastity 60:fn. 15
fasàd lit. “corruption,” immorality; illicit intercourse (Layish, Divorce, Glossary) 12:fn.

3; 32:fn. 7
fàsid defective or irregular; a defect in an attribute (waßf ) of an act; the Màlikì doc-

trine does not distinguish between fàsid and bà†il; in both cases the act is null
and void (Linant de Bellefonds, Fàsid wa-Bà†il, 831; Ibn 'Àßim, al-'Àßimiyya, 56f.
lines 371ff. with respect to marriage) 71:9, fn. 1; also bà†il

faskh dissolution of marriage by legal proceedings (Layish, Divorce, 80, 100)
al-Fàti˙a [sùra] opening chapter of the Qur"àn (Layish, Divorce, Index)
fatwà, futyà legal opinion of muftì (Masud, Messick & Powers, Islamic Legal Interpretation,

Glossary; Powers, Law, Society and Culture, Subject Index, Istiftà"; Layish, Divorce,
Glossary) x; p. 9; 50:11 (aftà); 71–72; also jawàb; qawl

fiqh the science of Islamic law
firàq (and derivatives: fàraqa, iftaraqà) lit. “separation,” dissolution of marriage (Layish,

Divorce, Glossary) 8:12; 15:7, 11; 16:9; 19:3; 20:8; 21:7; 22:8; 26:8; 32:11, 13
firàsh matrimonial bed; wedlock 12:fn. 2 (al-walad li’l-firàsh) 40:12
fi†àm (and its derivative infi†àm) weaning (Layish, Divorce, Glossary) 43:fn. 7
fitna sexual temptation (Layish, Divorce, 92, 144); also 'anat
fuqahà" (sg. faqìh) jurists, experts in Islamic law

gaßßàß injury payment assessor (cf. Stewart, Texts 2, Glossary); also qaßßàß
gharàma fine, amends, penalty (cf. Stewart, Texts 2, Glossary); also kabàra
gharar lit. “hazard,” uncertainty, risk and speculation in obligations undertaken by

the parties to a contract of sale that are subject to the prohibition of usury (for
definitions in Màlikì law, see Saleh, 51–52) 64:fn. 6; 71:fn. 6; also ribà

ghaßb unlawful appropriation of someone’s property or an encroachment on its use
(Ibn 'Àßim, al-'Àßimiyya, 218, lines 1498ff.; cf. Johansen, 144; Powers, Law, Society
and Culture, 28) 41:1; 68:fn. 6

ghayb (and its etymological derivatives, such as ghà"ib; ghayba; ghiyàb) absence of hus-
band as ground for divorce (Layish, Divorce, Glossary) 1:15; 6:15; 28:intro.; also
'ayb

ghishsh deception 32:fn. 6

˙abs—see waqf
˙a∂àna custody of minor children, the mother having priority (Ibn 'Àßim, al-'Àßimiyya,

98ff., lines 953ff.; cf. Layish, Divorce, Glossary; Index, custody) 43:3, 13, 15, 17,
20

˙add (pl. ˙udùd ) Qur"ànic punishment prescribed for specific crimes (Anderson, Africa,
362; Powers, Law, Society and Culture, Subject Index) 41:fn. 10

˙adìth formal tradition deriving from the Prophet; an account of what the Prophet
said or did, or of his tacit approval of something said or done in his presence
(Robson, Óadìth, 23ff.; Powers, Law, Society and Culture, Subject Index)

˙agg (in customary law) judgment; award, due, amends; justice, legal process (Stewart,
Texts 2, Glossary)

˙à"i∂ menstruating 41:27
˙àja (pl. ˙awà"ij ) appears, on the basis of these documents, to constitute an undefined

standard unit specifying payments of dower and blood money in kind (livestock,
utensils, clothes, personal effects), or in cash (daràhim) (cf. de Premare, III, 264–65;
Dozy, I, 333) 6:11, 14–15; 13:6, 9, 10; 46:2–3, fn. 5; 55:6, 7–9

˙ajj pilgrimage to holy places of Islam in Hijàz (cf. Stewart, Texts 2, 7.43)
˙àjj honorific title of pilgrim to Mecca
˙akam arbitrator 9:fn. 3
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˙àkim judge, qà∂ì 3:10
˙alf (and its etymological derivatives, such as ˙alafa) swearing, oath (for different

kinds of oaths, see Ibn 'Àßim, al-'Àßimiyya, 34, lines 313ff.) 46:18; 60:7, 16; 70:8–9,
12, 17; also yamìn

˙aly jewelry (Layish, Divorce, 30, 119)
˙aml pregnancy 40:7, 8, 10, 14, 15, 19, 20; 41:5, 9, 13, 21, 26, 32, 33
—— nà"im lit. “dormant embryo,” a claim of extended period of pregnancy as a

defence against a charge of illicit intercourse (Layish, Divorce, Glossary) 39:6–8,
fn. 3

˙aqq private claim or right; also ˙agg
˙aràm forbidden, unlawful; oath of abstention from wife as if one’s mother (Anderson,

Africa, 362–63; Layish, Divorce, Glossary) 15:9; also Ωihàr
˙aram sacred ground around the well considered as tribal property and hence not

salable; forbidden to outsiders without permission 64:8; fn. 6–7
˙ayy tribe; quarter 40:14; intro.
hiba (and its derivatives, such as wahaba) donation, gift inter vivos (Ibn 'Àßim, al-

'Àßimiyya, 172 lines 1162ff., 176 lines 1191ff.; Linant de Bellefonds, Hiba); “gift”
marriage (Layish, Tajdìda); 1:fn. 28, 33; 46:fn. 5; 61:fn. 8; 67:7; also 'a†à"

˙ijjih (pl. ˙ijjàt) pleading (in customary law; Stewart, Texts 2, Glossary); also ˙ujja
˙imàya protection (in customary law) 41:30, fn. 12; also jiwàr; jìra
˙irz safe keeping of a private object by a watchman (precondition for theft entail-

ing amputation) 68:fn. 2
˙ujja (pl. ˙ujaj ) proof, evidence; plea; certificate (Layish, Divorce, Glossary; cf. Masud,

Messick & Powers, Islamic Legal Interpretation, Glossary) 27:10; 52:16; also ˙ijjih
˙ukm court decision p. 8; 1:3; 7:3; 8:3
˙uqùq (sg. ˙aqq) zawjiyya conjugal rights (Layish, Divorce, Glossary); also ˙aqq
˙urma woman, wife (Stewart, Texts 2, Glossary); sanctity (Powers, Law, Society and

Culture, Subject Index)

iblàgh transmitting a communication concerning the procedure of i'dhàr 30:13
ibrà" remission of rights or debts 47:11; also mubàra"a
'idda woman’s legally prescribed waiting period after termination of marriage dur-

ing which she may not remarry. Under Màlikì law, in the case of divorce, it
usually lasts three periods of legal purity or until delivery if the woman is preg-
nant. In the case of widowhood, it lasts four lunar months and ten days or until
delivery (Anderson, Africa, 363; Layish, Divorce, Glossary) 30:20; 33:17; 37:13; 69:8
(widowhood); also i'tidàd

i'dhàr a procedure enabling the defendant to produce, within a respite granted by
court, two witnesses of good reputation, to support his allegation, failing which,
he is convicted (Ibn 'Àßim, al-'Àßimiyya, 12f., line 80ff.; Powers, Law, Society and
Culture, Subject Index) 30:13, fn. 11 (for description of the procedure) 51:12, 13

idhn permission (for marriage) 5:6–7; 6:9
iftidà" redemption (Layish, Divorce, 45–46); also khul'
i˙tilàm a boy’s attainment of puberty 43:fn. 7
ìjàb wa-qabùl offer and acceptance concluded in one session (majlis) required for the

validity of a shar'ì contract of marriage or sale (Anderson, Africa, 364; Peters,
Marriage, § 0.1.2.1) 1:5, fn. 11, 28; 2:7; 5:12; 6:18; 28:12; 47:11; also 'aqd.

ijàra contract of hire of services 72:fn. 3
ijbàr—see jabr
ijmà' lit. “consensus,” one of the four sources of law in Islamic legal methodology,

representing the ultimate sanctioning authority which guarantee the infallibility
of those legal rulings and methodological principles that are universally agreed
upon by Sunnì scholars (Hallaq, Legal Theories, 75–81)

ijtihàd lit. “exertion,” creative legal reasoning; the classical mechanism for deriving
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law from the textual sources of the Qur"àn and ˙adìth by means of analogy (qiyàs)
and consensus (ijmà' ) (Hallaq, Legal Theories, 117–21; cf. Powers, Law, Society and
Culture, Subject Index) p. 9

—— fì ’l-madhhab deriving law by means of interpretation within any given school
of law

ìlà" dissolution of marriage by husband’s oath to abstain from marital relations (Ibn
'Àßim, al-'Àßimiyya, 74, line 490ff.; cf. Layish, Divorce, Glossary) p. 9

'ilm information, knowledge; a qà∂ì’s personal knowledge; legal knowledge, formal
agreement (cf. D’Emilia, 24, 32; Stewart, Texts 2, Glossary; idem, Boundaries, 41)
5:2; 6:2

ilzàm coercion
imàm a prayer leader (cf. Masud, Messick & Powers, Islamic Legal Interpretation, Glossary)

1:29; 6:2; 14:4; 40:22
iqràr acknowledgment, admission, confession (Linant de Bellefonds, I˚ràr)
iqtiràn marriage, wedding 24:12, 20; 25:8
'ir∂ honour; good repute; chastity (Stewart, Honor; idem, Texts 2, Glossary; Kressel,

Descent, 91, 126, 182; idem, Ascendancy, 14 fn. 15; Ginat, 151ff.) 12:fn. 2; 59:8,
fn. 8

irth—see wiràtha
'ishra conjugal relations; also mu'àshara
ißlà˙ reconciliation; also ßul˙; mußàla˙a
'ißma matrimonial authority of husband over wife; the bond of marriage (Layish,

Divorce, Glossary) 2:4; 13:7; 33:17; 34:15
istibrà" waiting period required from a woman in order to menstruate and become

purified before consummating her second marriage (Layish, Divorce, 160; cf.
Anderson, Africa, 365f.); oath regarding absence of pregnancy or paternity (Powers,
Law, Society and Culture, 28)

istiftà" request for a legal opinion; also fatwà; jawàb
istimtà' use of matrimonial right by the husband
i'tidàd observing the waiting period 13:11; 20:14; 23:16; 24:20; 26:12; 30:23; 36:12;

also 'idda
'iwa∂ compensation, indemnity

jabr coercive power of guardian to marry off his ward (Layish, Divorce, Glossary) 
p. 6; 1:fn. 29; also walì mujbir

jalà" migration, departure from a place (out of fear of an act of vengeance or retal-
iation) 29:fn. 3; also nazàla

jar˙ bodily harm, injury 56:fn. 5
al-jar˙ wa’l-ta'dìl disparaging and declaring a transmitter of ˙adìths as untrustworthy

47:fn.12
jawàb response to a request of a fatwà; legal opinion (Layish, Divorce, 184, 201;

Powers, Law, Society and Culture, 10, 21–22); the defendant’s response on the
plaintiff ’s claim (Ibn 'Àßim, al-'Àßimiyya, 10 line 56, n. 34) p. 9; 71:5; 72:10; also
fatwà; istiftà"; qawl; maqàl

jihàd holy war
jìra protection 41:28; also jiwàr; ˙imàya
jiwàr protection (in customary law) 9:14, fn. 3; 40:8; 41:16, 26; also jìra; ˙imàya
juz"iyya minor claims (court of ) 18:fn. 13

kabàra amends for offences against honour (in the Western Desert; Stewart, 'Urf,
890) 1:fn. 38; 41:fn. 12; 59:fn. 8; 60:fn. 17; also gharàma

kafà"a principle requiring husband to be wife’s equal in descent (nasab), financial
standing (màl ), etc.; lack of kafà"a as impediment for marriage in Màlikì doctrine
(Santillana, vol. 1, 206–8)
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kafàla guarantee, suretyship (Ibn 'Àßim, al-'Àßimiyya, 42ff. lines 274ff; cf. Stewart,
Texts 2, Glossary under kfl; Layish, Divorce, Glossary); also kafìl

kaffàra religious expiation in the case of non-fulfilment of an obligation under oath
(Schacht, Introduction, 159)

kafìl guarantor 32:fn. 6; also kafàla
kashf test (of virginity) 58:intro.
kàtib scribe, clerk of the sharì'a court xiii; 6:1, 24; 52:17; 55:13; also Name Index

of Qà∂ìs, Nà"ibs and Other Judicial Clerks
khàdima maidservant
khàl maternal uncle 5:fn. 3
khalàß divorce (popular usage) (Layish, Divorce, 27; Stewart, Texts 2, Glossary under

xlß) 18:6
khalwa privacy of husband and wife technically enabling them to have undisturbed

marital relations (Layish, Divorce, Glossary)
khasà"ir (sg. khasàra) losses 22:fn. 9; 63:fn. 21
kha†a" accidental homicide or bodily injury where neither the target nor the result

were intended (Peters, Criminal Law, § 0.1.3.1; Anderson, Homicide, 821) 55:fn. 11;
56:fn. 5; 57:intro.

khà†ib (and its derivatives, such as kha†aba) suitor, someone asking for the hand of a
woman in marriage (Stewart, Texts 2, Glossary under x†b) 1:4, 17, 22, fn. 6; 26:9

khaΩΩ proportional (though unspecified) share in the entire jointly-owned property
used for the purpose of its division among those entitled (in Màlikì literature)
63:intro., p. 235

khiyàr al-'ayb lit. “the option [on discovery] of a defect,” defect extant at time of
contract, making it rescindable (Ibn 'Àßim, al-'Àßimiyya, 132ff., lines 894ff.; cf.
Schacht, Introduction, Glossary; Coulson, Commercial Law, 65ff.) 28:fn. 11; 58:fn. 2

khul' lit. “divestiture,” divorce by agreement by which wife redeems herself from
marriage for a consideration (Ibn 'Àßim, al-'Àßimiyya, 80 lines 531ff.; Layish, Divorce,
Glossary; idem, Khul'; Powers, Law, Society and Culture, Subject Index: Divorce) 
pp. 6–7; 7:9, intro.; 8:7–8, intro.; 15:7; 16:9; 20:13; 23:7–8, 12, 14; 26:8; 36:5

khul†a (and its derivatives such as mukhàla†a) sexual relations 41:11, 13, 32
kinàya implicit (declaration) (Layish, Divorce, Glossary)
kirà" contract of leasing or hiring out of things (Ibn 'Àßim, al-'Àßimiyya, 150ff.; Ibn

al-'A††àr, 58ff.; Delcambre, Kirà", 126–27) 65:fn. 3
kiswa clothing (Layish, Divorce, Glossary)
kitàb, 'alà kitàb allàhi wa-sunnat rasùlihi “[a shar'ì marriage concluded] according to

the Book of Allàh [the Qur"àn] and his Messenger’s sunna” 5:12; 6:8; also naßß
kulfa maintenance; also nafaqa

li'àn dissolution of marriage through process of mutual imprecation in case of
unproven charges of adultery against wife (Ibn 'Àßim, al-'Àßimiyya, 76–77, lines
502ff.; Layish, Divorce, Glossary) 41:intro., fn. 20

lijàm (pl. lujum, aljima) apparently, a concept employed in dividing land held by the
tribe into units equitably among the clans for purposes such as seasonal cultiva-
tion; units are required to be equal in value with respect to either size or qual-
ity. In this meaning, the term lijàm is not given in the standard dictionaries
(literary or dialectal) 63; also sahm, khaΩΩ

mabtùta major irrevocably divorced woman (after a third or triple repudiation) 12:6;
15:9 (after ˙aràm oath); also ˙aràm

ma"dhùn authorized shar'ì marriage solemnizer or notary (Layish, Divorce, Glossary)
mafqùd missing (husband) 28:fn. 13
ma˙∂ar (pl. ma˙à∂ir) minutes of court proceedings (cf. Wakin, 11–12; Agmon, Family

in Court) xi
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mahr dower (in Màlikì law) 1:fn. 25; 31:28; also ßadàq
—— al-mithl proper, fair dower 1:fn. 25; 2:fn. 4 (for definition)
—— mu"ajjal deferred dower, payment of which is delayed beyond the consumma-

tion of the marriage until a specified date or event in the course of the mar-
riage; the husband’s decease, but not divorce, terminates the delay 1:fn. 25

—— mu'ajjal prompt dower, payable at the conclusion of the marriage and in any
case, prior to its consummation 1:fn. 25

—— musammà specified dower agreed between the parties and stipulated in the
marriage contract 2:fn. 4

ma˙ram degree of kinship forbidden for marriage
makh†ùba a woman whose hand is requested in marriage 1:8, 9, 12, 15–17, 19, 22,

24
manqùlàt movables 4:6
maqàl contention; the plaintiff ’s claims presented to the court in writing (Ibn 'Àßim,

al-'Àßimiyya, 10, line 60, n. 34) 1:10, fn. 21; 39:8; 71:fn. 5; also jawàb
mara∂ al-mawt death-sickness (in connexion with testamentary disposition) 54:fn. 10
ma'rifa approval, endorsement; identification 2:12; 3:5; also ta'rìf
al-ma'rùf al-dhàt (dhàtan wa-isman) identified by person and name 1:4; 4:8; 9:7; 10:5–6;

11:6; 15:6; 16:8; 21:4; 25:6; 28:7 (identified by descent); 31:6; 34:5; 35:4; 39:5;
43:6; 44:5–6; 45:5; 51:5, 9, 11; 57:5, 11; 58:5–6 (identified by the qà∂ì ); 59:5;
61:5; 64:2 (identified by person and descent by the qà∂ì ); 67:5; also ta'rìf

maßàrìf al-mar"a expenses incurred by husband in consequence of marriage (Layish,
Divorce, 52–53)

mashhùr dominant legal opinion among the jurists of the same school (Hallaq, Legal
Theories, 163; Coulson, History, 145); also 'amal

maskan 'adl lit. “fair (legal) conjugal dwelling” (Layish, Divorce, 197); also maskan shar'ì
maskan shar'ì lit. “legal [conjugal] dwelling” as part of maintenance due to the wife

from her husband 1:fn. 15; 41:fn. 6
maßla˙a preference of the public interest over the strict application of analogy (Schacht,

Introduction, 60–61; cf. Hallaq, Legal Theories, 89, 112–13; Layish, Divorce, Glossary;
Powers, Law, Society and Culture, Subject Index) p. 9; also ∂arùra

mas"ùl lit. “[the official] responsible,” in charge of the sharì'a court (in Kufra) (Layish,
Legal Documents, 15; Name Index of Qà∂ìs, Nà"ibs and Other judicial Clerks) 16:6

ma'ßùm inviolable (in blood vengeance) 55:fn. 23
ma'tùq liberated slave; also 'atìq; 'abd
ma"ùna (and its derivatives such as mu"na) board, food (Layish, Divorce, Glossary)
mawàni' shar'iyya impediments to marriage: permanent, such as consanguinity (nasab),

affinity (mußàhara) and fosterage (ri∂à' ); and temporary, such as unlawful con-
junction ( jam' ), and three repudiations (Peters, Marriage, § 0.1.2.2.3) 2:3; 5:4; 6:5

maysara, 'alà ’l-maysara “[part of the dower will be paid] at the [husband’s] conve-
nience [some time in the course of the marriage]” 5:11; 6:16; also ßadàq mu"ajjal

mì'àd popular phrase among the Bedouin for a time fixed for a tribal hearing etc.;
a gathering of all interested parties in which an agreement is announced (Stewart,
'Urf, 889) 63:4, fn. 15

mìrì state land with rights of usufruct (taßarruf ) reserved to individuals 63:intro.; also
taßarruf

mu'àshara (and its derivatives such as 'ishra, 'àshara) intimate association; conjugal
community 7:13; 8:5–6; 9:12–13; 11:13; 16:8–9; 17:6, 9; 20:7; 22:7; 26:6–7;
31:8–9, 14; 32:7; 33:5; 34:10–12; 41:14, 16, 31, 35

mu'àyana inspection of the object of sale 28:11–12; fn. 11
mubàra"a divorce by consent with mutual waiving of any financial obligations (Layish,

Divorce, Glossary)
mubàshir court usher 1:27; 8:11–12
mufattish lit. “inspector,” presides over the Chamber (dà"ira) of the Shar'ì Division
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of the Civil District Court of Kufra 15:4, 10, 11 (administrative inspector) (Layish,
Blood-Money) 70:22–23

muftì jurisconsult, specialist in Islamic law; a mujtahid capable of issuing authorita-
tive legal opinions (Hallaq, Legal Theories, 117, 123–24; Masud, Messick & Powers,
Muftis; Powers, Law, Society and Culture, Subject Index) x; p. 9; also mujtahid

mughtàΩa lit. “angry wife,” popular phrase among the Bedouin (Layish, Divorce, 34)
41:10, fn. 12 (mughtà∂a); also za'làna (for definition)

mu˙allil min al-†alàq a man who marries a triply-divorced woman by intermediate
marriage so as to render her lawfully permissible to her former husband (Layish,
Divorce, 28); also ta˙lìl

mu˙ßan someone who has experienced sexual relations within wedlock (in connex-
ion with adultery), is liable to lapidation 12:fn. 3; 41:fn. 10

mu˙tasib inspector of the market p. 10; 12:fn. 3
al-mukallaf bi-a'màl al-qà∂ì “[the deputy] in charge of the qà∂ì’s affairs” 1:4; also al-

qà"im bi-a'màl
mukhbirùn specialists or experts for assessing the amount of maintenance (Layish,

Divorce, 166)
mukhtàr lit. “elected,” quarter chief 6:3
mulk land in private ownership 63:intro.
munàsakha replacement of the deceased heirs by their own heirs prior to appor-

tionment of the estate 45:17; fn. 16 (for definition)
muqaddam guardian; representative (cf. Eickelman, Glossary) 44:3, 10; senior rank in

†arìqa hierarchy (cf. O’Fahey, Glossary) 44:fn. 14; 54:6
muràkana betrothal 1:5 (rakana), 21, fns. 7, 32, 37
mußàla˙a (and its derivative such as iß†ala˙à) conciliation 7:3, 13, 15
musàqàt contract of lease of plantation (see Ibn 'Àßim, al-'Àßimiyya, 162ff.; Ibn al-

'A††àr, 83ff.; Young, 658ii) 65:fn. 3
mushà' joint ownership (or possession) 48:fn. 10; 52:fn. 7; 63:intro., pp. 234–35, 

fn. 5; 64:fn. 6 (wells)
mut'a temporary marriage; indemnity payable to wife in case of divorce before con-

summation (Layish, Divorce, Glossary)

nafaqa (and its derivatives such as infàq, anfaqa) maintenance (Ibn 'Àßim, al-'Àßimiyya,
90, line 592ff.; Layish, Divorce, Glossary) 1:6–7 (for a woman whose hand has
been asked in marriage and for her kin), 19, fn. 12; 8:3, 7, 8; 10:9; 16:10; 24:12
(a woman undertakes to provide maintenance for herself ), 19; 31:13, 17, 29;
35:13; 43:18

—— 'alà awlàd maintenance due to children (sons—until the age of majority; daugh-
ters—until consummation of their marriage) from parents (Ibn 'Àßim, al-'Àßimiyya,
90, line 593ff.) 18:13; 28:5; 42; 53:11; 70:20

—— 'alà ’l-wàlidayn maintenance due to parents (Ibn 'Àßim, al-'Àßimiyya, 90, line
593ff.) 42:3ff., fn. 6

—— al-'idda waiting-period maintenance 13:11–12; 33:9, 12, 18; 36:5; 38:3, 7, 9
(during pregnancy); also 'idda

—— ihmàl (or mutajammid ) arrears maintenance (Layish, Divorce, 50, 108) 13:10; 36:5;
38:9; 41:2, 35; 43:11–12

nàfidh (and its derivative nafàdh) operative, legally effective (Schacht, Introduction, 121;
Layish, Divorce, 8, 133)

nà"ib, nà"ib al-qà∂ì deputy qà∂ì, a residue from Ottoman rule when Óanafì qà∂ìs
were appointed from Istanbul and Màlikì deputies locally xiii; 1:4, 24–26, 29,
fn. 4; 8:4, 8, 12; 40:4, 23; also Name Index of Qà∂ìs, Nà"ibs and Other Judicial
Clerks

nàjiz completed, accomplished; executed (act) 28:12
nàshiza; nushùz rebellious wife, and rebelliousness, respectively; a wife declared by
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court recalcitrant is deprived of her right to maintenance 10:3, 6, 8, fn. 5; 70:5;
also †à'a

naßß textual provision of Qur"àn or ˙adìth 29:6; 30:15
nazàla taking refuge in a distant place out of fear of an act of vengeance 55:fn. 13;

also jalà"
naΩΩàr, na∂∂àr tribal assessor for bodily injuries 57:fn. 13
nikà˙ marriage (Ibn 'Àßim, al-'Àßimiyya, 50, lines 331ff.; cf. Schacht, Introduction, 161ff.)

1:fn. 25; 2:2
nißàb the minimum value of a stolen object entailing ˙add punishment (amputation)

68:fn. 2
niyya intent (in connexion with the validity of legal acts) (Schacht, Introduction, 116ff.;

Layish, Divorce, Glossary) 35:fn. 5
nizà' wa-shiqàq dispute and discord, shar'ì grounds for dissolution (Layish, Divorce,

Glossary) 8:4

qabìla tribe xi, 3:5; 4:5; 5:3, 6; 6:5, 8; 7:5–6; 8:5; 9:5, 6; 10:5; 11:6; 12:2, 3; 13:5;
14:5, 8, 11; 15:5; 18:5, 6; 24:5, 6; 25:5; 29:3; 30:3; 42:5; 44:5; 45:5, 11, 14; 47:3,
6; 48:6; 53:5, 6; 54:5; 55:2; 56:6–7; 57:5, 11; 58:5; 61:5, 8; 67:5; 69:6; 70:4

qabùl (and its derivative qabila) acceptance (as a constitutive element of a contract;
for definition, see ìjàb wa-qabùl ) 1:5, fn. 11

qa∂à" fate 57:intro.
qadar predestination 57:intro.
qadhf false accusation of illicit intercourse entailing punishment of eighty lashes

(Anderson, Africa, 371, 380; Peters, Criminal Law, § 0.1.2.4; cf. Layish & Warburg,
Glossary) 41:fn. 10; 59:fn. 10; also zinà

qà∂ì Muslim religious judge of sharì'a court; also Name Index of Qà∂ìs, Nà"ibs and
Other Judicial Clerks

al-qà"im bi-a'màl “[deputy] in charge [of the qà∂ì ’s] affairs” 8:4, 12; also al-mukallaf
bi-a'màl

qànùn statutory law, statute
qaràba blood relationship
qar∂ loan of fungible commodities, that is, goods which may be estimated and

replaced according to weight, measure or number (Saleh, 35ff.) 71:fn. 3
qasàma Màlikì procedure of fifty accusatory oaths taken by the victim’s avengers in

the case of intentional homicide to corroborate a strong suspicion (lawth) as to
the murderer’s identity (Anderson, Africa, 372; Peters, Criminal Law, § 0.1.1.3)
69:fn. 4

qàßir legally minor 43:23; 44:3, 6
qaßßàß tribal assessor for bodily injuries 57:fn. 8; also gaßßàß
qatl homicide (Ibn 'Àßim, al-'Àßimiyya, 226ff., lines 1549ff.; Anderson, Africa, Glossary,

'amd; cf. Layish & Warburg, Glossary) 29:3; 55:4, 5, 10, 11, fn. 5
qawl (pl. aqwàl) testimony, statement; legal opinion; a request of a fatwà (istiftà") 41:7;

71:1 (mà qawlukum fì); also fatwà; jawàb
qißàß retaliation, retribution for homicide or bodily injury (Anderson, Africa, 372–73;

cf. Layish & Warburg, Glossary) 31:24; 55:fn. 11; 56:fn. 5
qiyàs analogical reasoning applicable to the Qur"àn, ˙adìth, and consensus for deriv-

ing new legal rules; one of the four sources of law in Islamic legal methodology
(Hallaq, Legal Theories, 104–7; Coulson, History, 59–60; Anderson, Africa, 373);
also ijtihàd

qur'a division of land by lottery for purposes such as cultivation p. 8; 63:8, intro.,
fn. 9–10

qußßa, qußßat al-mar"a lit. “wife’s lock of hair,” popular expression describing cus-
tomary promissory note drawn up in khul' agreement to guard against the unex-
pected (Layish, Divorce, Glossary) p. 6; 26:9, fn. 7, 9; also khul'
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rabìba ward (Layish, Divorce, Glossary)
radd lit. “return,” the reversion of the residue to the Qur"ànic heirs when their pre-

scribed portions do not exhaust the estate and when there are no male agnates.
Màlikì law does not recognize this doctrine; in the absence of male agnates bayt
al-màl is the residuary heir (Coulson, Succession, 49–51) 45:intro., p. 163; 48:fn.
3; 49:fn. 3; 55:fn. 18

ra∂wa propitiation, gift to wife when reinstated after revocable repudiation, or when
a second wife is taken (Layish, Divorce, 103)

rahn security, pledge (Ibn 'Àßim, al-'Àßimiyya, 36ff., lines 230ff.) 11:12, fn. 9
rajm lapidation 41:fn. 10
ra†l variable measure of weight (ranging from one to five pounds) 33:8
ribà usury, interest; unlawful gain or advantage (for definition, see Saleh, 13–14; cf.

Layish & Warburg, Glossary) 71:10, fn. 5
ri∂à' suckling; fosterage (Layish, Divorce, Glossary ) 33:18
riyàl majìdì 'arab Arabic (late) Ottoman riyal (cf. Holt, 211, 257, 263) 27:5; 49:3–4;

72:4, 6
rushd normal prudent judgment required for disposing of property and engaging in

transactions (Ibn 'Àßim, al-'Àßimiyya, 194, line 1318; Coulson, Succession, 216–17,
245) 47:4; 64:4

ßà' (pl. ßì'àn) saa, a cubic measure of varying magnitude (from forty to fifty pounds;
Dozy, vol. 1, 853; Wehr, 530) 44:9

ßadàq dower 1:5, 14, fn. 33; 2:3–6; 3:7, 10; 3:3; 4:12; 5:8; 6:10; 8:6; 9:8, 11; 10:15;
11:8, 14; 15:7; 16:9, 12; 18:12; 20:9, 10, 13; 22:8; 24:8, 9; 26:8, 12; 31:8, 21;
33:7, 12; 34:6, 7, 10, 12; 36:5; 37:7–8; 41:34; 46:3, 21; 50:8; 52:6; also mahr

—— mua"ajjal (pl. mu"ajjalàt), mu"akhkhar al-ßadàq deferred dower, payable after con-
summation, in the course of the marriage 1:15; 2:5; 5:11; 6:15; 13:6–8; 27:7;
31:29; 34:13; 60:20, 21; also mahr mu"ajjal

—— mu'ajjal (pl. mu'ajjalàt), muqaddam (pl. muqaddamàt) prompt dower, payable imme-
diately upon marriage or prior to consummation 1:7, 15, 22; 5:10; 6:14 (al-'ajl);
8:8; 34:13; 60:20; also mahr mu'ajjal

—— musammà (and its derivative sammà) specified dower 1:4; 9:8 (ßadàq ma'lùm); 11:8
(ma'lùm); 24:8 (ma'lùm); 31:8 (mu'ayyan); 34:6; 39:8; also mahr musammà

ßadaqa charitable gift, treated as a donation, except that it cannot be revoked (Ibn
'Àßim, al-'Àßimiyya, 176, line 1192; cf. Schacht, Introduction, 158) 54:12

ßa˙ì˙ valid, legally effective in both its substance (aßl ) and tribute (waßf ) (transaction;
contract of marriage) (cf. Schacht, Introduction, 121) 5:11; 6:18; also ßi˙˙a

sahm proportional (though unspecified) share in the entire holding of the tribe to
which each clan is entitled in the land division 63:intro., p. 235

sà"igh justifiable 8:9
sàniya (pl. sawànin) garden (Fagnan, 82); a plot of land irrigated by water drawn

from a deep well (Lane, 1450i); a privately-owned well based on ground waters
(miyàh jawfiyya) (Ma˙jùb, 206); irrigated plots of land (Albergoni, Droit coutumier,
113); water scoop (Wehr, 436) 28:5, 8–11; 46:2, 9, 20, intro.; 52:5, 6–8, 13; 65:3

ßarì˙ lit. “explicit,” declaration made in formal terms (Schacht, Introduction, 116)
sariqa theft 68:fn. 4 (Màlikì law)
sayyid a descendant of the Prophet Mu˙ammad through the line of the eldest of

his grandsons, al-Óasan; refers to Mu˙ammad Idrìs al-Mahdì al-Sanùsì 1:2; fn. 3;
also sharìf

shadhdh anomalous legal opinion (Layish, Divorce, 206, fn. 51); also 'amal
shàdùf leather bucket for pulling out water from wells (al-Zuwayyì, Ajdàbiya, 132);

counterpoised sweep for raising irrigation water for cultivation (Wehr, 460; cf.
Powers, Law, Society, and Culture, 118) 52:9 (shàΩùf )

shahàha testimony, evidence of witnesses
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—— al-lafìf collective testimony of twelve men, who need not be of good charac-
ter; justified by the doctrine of necessity (∂arùra) (Ibn 'Àßim, al-'Àßimiyya, 226, line
1552; Berque, 'Amal, 428; Santillana, vol. 1, 603; Milliot, 737; Toledano, 18, 22;
Peters, Shàhid, 208i; Abù Óàmid) 69:fn. 4

—— naql attestation of the conveyance of evidence (Layish, Shahàdat naql; idem,
Legal Documents, 21 fn. 2; cf. shahàda 'alà ’l-˙a†† in Hallaq, Documentary Evidence; rasm
istir'à" in Powers, Law, Society, and Culture, Subject Index, Documents; idem, A
Court Case, 245 and fn. 97) x; 4:3; 14:3; 48:3, intro.; 53:3; 57:3; 61:3; 67:3

—— al-samà' hearsay evidence, public knowledge (Powers, Law, Society and Culture,
Subject Index, Samà' ) 67:fn. 15

shaqìq (or shaqìqa) full brother (or sister), germane brother (or sister); the brother is
an agnatic heir who receives (when entitled to inherit) the residue of the estate
after the Qur"ànic heirs have taken their prescribed portions; and the sister (when
entitled) may either inherit as a Qur"ànic heir, or be converted into residuary
heir by a germane brother, or inherit as “accompanying residuary” (Coulson,
Succession, 68ff.)

sharaf honour (Powers, Law, Society and Culture, Subject Index)
sharìf (pl. ashràf ) title of the descendants of the Prophet Mu˙ammad 1:1, fn. 3; also

sayyid
sharìk partner to association in property (Ibn 'Àßim, al-'Àßimiyya, 168, line 1144; cf.

Schacht, Introduction, 138–39) 28:11; also shirka
shaykh al-qabìla the shaykh of the tribe 14:11; 21:14; also qabìla
shibh 'amd lit. “quasi-deliberate” homicide or bodily injury caused unintentionally,

i.e., by a weapon or means liable to kill; Màlikì law absorbs this category within
'amd (Anderson, Homicide, 819–20; Peters, Criminal Law, § 0.1.3.1) 55:fn. 11; 56:fn.
5; also 'amd

shiqàq discord, dispute; also nizà' wa-shiqàq
shirka (and its derivatives sharika, shiràka) partnership; association in property ( fì màl )

(Ibn 'Àßim, al-'Àßimiyya, 168, lines 1140) 28:5; 72:intro.; also sharìk
shubhat milk lit. “doubt as to ownership” of the stolen object that averts amputation

(Peters, Criminal Law, § 0.1.2.1); Anderson, Africa, 375) 68:fn. 2
shuf 'a pre-emption (Ibn 'Àßim, al-'Àßimiyya, 136–40, lines 908ff.); tribal pre-emption,

granting preference to the member of the tribe over the stranger in the matter
of land purchase 63:fn. 21; 65:fn. 8–9

shuhùd (sg. shàhid )
—— al-'aqd witnesses to the marriage contract 2:10; 5:17; 6:23
—— al-˙àl lit. “witnesses for the state of affairs,” witnesses to the proceedings; pro-

fessional witnesses, notaries (Peters, Shàhid, 208; Agmon, Recording Procedures);
firsthand witnesses (Stewart, Texts 2, 61.62) x, xii; 1:27; 2:13; 4:16; 7:18; 8:10;
9:20; 10:11; 11:24; 13:14; 14:18; 17:11; 21:18; 23:21; 24:24; 25:14; 31:32; 33:20;
34:19; 36:14; 37:16; 38:11; 39:10; 40:22; 41:38; 42:14; 43:28; 44:15; 45:23; 48:16;
50:14; 51:17; 52:17; 53:20; 56:12; 57:16; 58:15; 59:20; 61:13; 65:16; 67:15; 69:11

—— 'alà al-†alàq witnesses to the divorce proceedings 16:14
—— 'udùl witnesses of good character, integrity xii; p. 7; 5:13; 6:19; also 'adl
—— al-waßiyya witnesses to the will 54:21
shurb al-khamr wine-drinking fordidden in the Qur"àn (5:90), a crime which entails

a ˙add punishment (based on a ˙adìth) of 80 lashes (Peters, Criminal Law, § 0.1.2.5;
cf. Layish & Warburg, Glossary) 11:15, 17

ßi˙˙a validity 47:4; 64:4; also ßa˙ì˙
sinyùr qabu†àn Signore Capitano, presumably an Italian military administrator in

charge of the colony’s lands 65:3–6
sìdì honorific title before the name of Muslim saints
sijill records of sharì'a court p. 5
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ßul˙ settlement (of dispute); reconciliation (Ibn 'Àßim, al-'Àßimiyya, 48, line 309;
Powers, Law, Society and Culture, Subject Index; cf. Layish, Divorce, Glossary) p. 8;
7:3, 13, 15; 9:10; 11:3; 17:3; 25:3, 10; 47:11; 53:3; 56:3; 57:fn. 11; 59:1, 7, 17
(majlis ßul˙ì); also mußàla˙a; ißlà˙

—— 'ashà"irì tribal settlement
sunna exemplary behaviour of the Prophet Mu˙ammad in the ˙adìth as legal source

for deriving law (Coulson, History, 56–59; Schacht, Introduction, 59–60) 5:12, intro.
(sunnat rasùlihi ); 6:18, intro.

†à'a wife’s obedience to husband (Shalabì, 328ff.; Peters, Marriage, § 0.1.3.3) 7:13;
10:8; also nàshiza; nushùz

ta'addin illicit act against someone’s property or right (cf. Powers, Law, Society and
Culture, Subject Index) 44:13

†abaqa a class of male agnates sharing the same parent (hence parentela), and their
issue. The classes in Islamic rules of inheritance, according to order of priority,
are: 1. the praepositus’ son and his issue; 2. his father and brothers; 3. his pater-
nal grandfather and uncles. Any member of a higher class totally excludes any
member of a lower class (Coulson, Succession, 33) 55:fn. 19

tabàruk blessing 2:8 (reading of al-Fàti˙a), fn. 10
tafwì∂ delegation of authority 47:9 (to secure rights in inheritance)
—— al-†alàq lit. “delegated repudiation,” delegation to wife of power to divorce

herself (Layish, Divorce, Glossary; Powers, Law, Society and Culture, Subject Index,
tamlìk) 17:8 ( yakùn †alàquhà bi-yadihà)

tagallit collective oath in Berber Morocco 69:fn. 4
ta˙lìl intermediate marriage designed to render triply-divorced wife lawfully per-

missible to her former husband (Layish, Divorce, Glossary; Powers, Law, Society and
Culture, Subject Index, divorce); also mu˙allil min al-†alàq

tajrì˙ invalidating a testimony 47:11, fn. 13
takhayyur eclectic expedient in statutory legislation designed to select a doctrine from

the dominant school or other schools or from any jurist provided this doctrine
conforms with the objective of the legislator; also talfìq

†alàq (and its derivatives such as †allaqa, ta†lìq) unilateral repudiation (Layish, Divorce,
Glossary) 8:6–8; 10:7; 5:12; 13:2, 6–10; 14:6–7, 11, 13; 15:3; 16:4, 10–11; 17:8;
18:3, 9, 14–15; 19:8; 20:3, 12–13; 22:3, 10; 23:8–15; 24:3, 12, 14, 18; 25:7, 10;
26:3, 11; 29:7, 8; 30:7, 19, 20, 22; 31:3, 19–28; 32:3, 14; 34:7, 9; 35:5–6, 13–14;
36:5, 8–11; 37:10–15; 38:3–9; 39:3, 6–7; 70:3, 11, 15, 18

—— bà"in irrevocable divorce, becomes operative immediately with all attendant
legal effects (Layish, Divorce, Glossary) 24:18; 26:11–12; 31:28; 35:11–12; 39:7
(†alqa . . . qabla al-binà" malakat bihà amra nafsihà)

—— al-bid'à disappoved forms of divorce, such as triple repudiation in one word
or single irrevocable repudiation (Layish, Divorce, Glossary)

—— raj 'ì revocable repudiation, enables the husband, during the waiting period,
to reinstate his wife without the conclusion of a new marriage contract; the
divorce becomes irrevocable only after the expiry of the waiting period (Layish,
Divorce, 97; Powers, Law, Society and Culture, Subject Index, divorce) 30:20; 33:11,
12, 15; also 'idda

—— bi’l-thalàth triple repudiation in one word, entails intermediate marriage before
the divorced wife is legally permissible to her former husband 12:6; 15:8; 29:8;
35:4–5; 36:8–9 (four repudiations), 10 (five repudiations); also baynùna kubrà

talfìq lit. “patching,” sophisticated version of takhayyur : legal doctrines culled from
different schools or scholars contradicting each other brought together in a set
of statutory provisions dealing with one specific topic (Hallaq, Legal Theories, 210;
cf. Layish & Warburg, Glossary); also takhayyur
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ta'lìq al-†alàq suspended repudiation (Layish, Divorce, 31–35) 17:8, fn. 7
†alqa wà˙ida one repudiation, enabling the husband to reinstate his revocably divorced

wife within the waiting period without the conclusion of a new marriage con-
tract, or reinstate his irrevocably divorced wife by a new marriage contract both
during or after the expiry of the waiting period 13:10; 16:10; 18:14–15; 19:6;
21:8–9; 22:10; 30:20; 32:12; 33:11; 36:8; 37:10; 39:6; 70:18–19; also †alàq bà"in;
†alàq raj'ì; baynùna ßughrà

taqlìd lit. “imitation,” adherence to authoritative opinions of mujtahids (Hallaq, Legal
Theories, 121–23) p. 9

taqsìm apportionment of the estate between legal heirs 45:21; 48:7 (qisma), 12; 52:5;
63:10 (qasàma)

tarbiya the husband’s right to disciplining his disobedient wife 60:8
ta'rìf identification procedure by witnesses in court (cf. Layish, Shahàdat naql ) x–xii;

1:fn. 5; 20:5; 21:14; 22:6; 36:4
tarika estate 45:9, 17; 50:9; 51:14; 67:8; also wiràtha
†arìqa Íùfì order 54:fn. 8
taßarruf usufruct 63:intro.
ta'ßìb a principle according to which agnatic female relatives inheriting as Qur"ànic

heirs are always converted into 'aßaba, or residuaries by a male relative of the
same class, degree and strength of blood-tie. Thus a son converts a daughter,
and a full brother converts a full sister (Coulson. Succession, 41–42, 52–53) 45:fn.
18; 49:fn. 5; 51:fn. 14; 55:fn. 18

taslìm delivery; transfer of ownership by transfer of possession
ta†lìq al-˙àkim judicial divorce (in Màlikì school) where qà∂ì exercises husband’s

power to divorce (Layish, Divorce, Glossary)
tawàbi' (sg. tàbi'a) appurtenances to dower due to a wife 9:13; 24:10
tawba (and its derivatives, such as tàba) repentance to God (cf. Layish & Warburg,

Glossary) 11:16
ta'wì∂ compensation 57:fn. 11
tawkìl investment with power of attorney 1:23; also wakàla
tazkiya credibility test of witness, by secret and public inquiry, initiated by the qà∂ì,

before the former is allowed to testify (Ibn 'Àßim, al-'Àßimiyya, 18, line 111; Peters,
Shàhid, 207; Fierro, Zandaqa, n. 4 and the reference there to Santillana) x, xii;
1:fn. 23; 14:14; 45:13; 51:11, 13; 57:12; 61:fn. 11

tha"r vengeance under tribal law on the part of the victim’s male agnates 29:fn. 3;
55:fn. 11; 56:fn. 5; 57:intro.; 69:fn. 4

thayyib non-virgin p. 6; 1:4, 23, fn. 29; 2:3, fn. 9; also jabr
†ulù' disaffiliation (under tribal law; Stewart, Texts 2, Glossary; idem, Texts 1, Index,

blood-money groups) 55:9–10

'udùl—see 'adl
'ulamà" (sg. 'àlim) religious scholars of Islam; also fuqahà"
'umarà" al-dam members of the solidrity group for the purpose of vengeance and

blood money 55:fn. 19; 63:fn. 15; 69:fn. 4; also 'amàr al-dam; awliyà" al-dam
'umda shaykh elected by village notables (Layish, Divorce, 75)
umm walad a female slave who has borne a child to her master, the child being

acknowledged by the master, becomes free on the latter’s death (Schacht, Introduction,
129; Powers, Law, Society and Culture, Subject Index) 62:fn. 2

ùqiyya ounce, a measure of weight of varying magnitude (Eg. = 37.44 g; Wehr, 34)
5:9; 6:13

'urf tribal custom, customary law (Stewart, 'Urf; idem, Texts 2, Glossary; Libson, 'Urf )
p. 8; 1:fn. 38; 55:5, 6 (ma'rùfa), intro.; also 'àda

ußùl al-fiqh Islamic legal methodology or legal theory p. 2
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wadì'a deposit (Ibn 'Àßim, al-'Àßimiyya, 188ff.) 66:7, fn. 6
wakàla, wikàla procuration, agency, proxy, conferring a power of attorney on another

(Ibn 'Àßim, al-'Àßimiyya, 42–49)
—— khußùßiyya power of attorney for specific purpose 47:7
wakìl proxy (cf. Layish, Divorce, Glossary; Powers, Law, Society and Culture, Subject

Index) 2:7, 9; 4:13 (wa-allàhu 'alà mà naqùl wakìl, “let Allàh be pledge [lit. agent]
to our words”); 5:12–13, 15; 6:1 (muwakkal ) 19, 21; 7:intro.; 14:14

—— musakhkhar an ad hoc proxy appointed by court where the court had summoned
the defendant and the latter failed to appear (cf. Mejelle, art. 1791; Rogan, 47) 51:12

walì marriage guardian (Powers, Law, Society and Culture, Subject Index) p. 6; 1:fn.
29; also jabr; holy man, saint (in popular Islam)

—— mujbir guardian authorized to marry off ward compulsorily 1:fn. 37; 2:fn. 9;
also jabr

walìmat al-far˙ wedding festivities (cf. Layish, Divorce, 52)
waqf religious endowment (Ibn 'Àßim, al-'Àßimiyya, 172, 1162ff.) 54:15, 18–19 (tes-

tamentary disposition), intro.; fn. 8, 9–10 (testamentary disposition), 14
waßì mukhtàr appointed executor, testamentary guardian 1:fn. 29; 23:fn. 3; 43:fn. 11
waßiyya (and its derivative awßà) will, bequest, testamentary disposition 45:fn. 14;

54:6–7, 16, 18
wasm tribal brand 3:7, fn. 7
wa†an tribal territory 63:intro., p. 234
wilàya guardianship (Powers, Law, Society and Culture, 209, 219) 23:6; 34:15; 43:fn.

11 (Màlikì law)
—— 'alà al-màl guardianship over property 43:fn. 11
wiràtha inheritance (Powers, Law, Society and Culture, Subject Index, inheritance) 40:5;

43:19; 45; 46:4, 7; 47:8 (irth); 50:10 (mìràth); 51:5–6, 9, 13; also tarika

yamìn oath (Peters, Shàhid, 207; cf. Stewart, Texts 2, 61 passim) 20:11; 60:5, 7, 13–19;
66:5, 8; 70:12; also ˙alf

—— al-istiΩhàr lit. “oath of disclosure,” part of procedure granting dissolution in
husband’s absence (Layish, Divorce, Glossary); also yamìn al-qà∂ì [al-qà∂à"] 29:fn. 5

—— al-qà∂ì [al-qà∂à"] lit. “the oath of judgment,” is taken by the wife initiating
divorce, to the effect that her absent husband did not leave her maintenance or
divorce her and that she is not rebellious. Only then will the court grant disso-
lution ex parte (Ibn 'Àßim, al-'Àßimiyya, 34, lines 215ff.; Anderson, Africa, 379;
Layish, Divorce, 138–39) 29:fn. 5 (definition); 30:9, fn. 9; also yamìn al-istiΩhàr

—— zand forced oath; cf. bi-zandihi, “par force, de vive force” (Beaussier, 442) 60:6

zakàt alms tax
za'làna lit. “an angry wife” (under customary law); designation for a wife who leaves

her husband by way of protesting against ill-treatment, and returns to her agnates
until the dispute is settled (Layish, Divorce, 189); also mughtàΩa

Ωàlim transgressor against someone’s right; someome who commits injustice (Ωulm)
(cf. Stewart, Texts 2, 45.40; idem, Texts 1, 45 § 4; Layish, Divorce, Glossary)
26:10–11, fn. 10, 11

zawàj (and derivatives thereof ) explicit expression of marriage 1:fn. 28; 2:3 (taza-
wwaja); 7:8 (tazawwaja); also ßarì˙

zàwiya a small domed mosque erected over a tomb of a Muslim saint, with teach-
ing facilities, and a hospice attached to it, usually belonging to a Íùfì order
(Wehr, 387) 54:3, 6, 9, 15, 19; 64:6

zifàf the nuptial procession (Layish, Divorce, 132)
Ωihàr an archaic form of divorce where the husband swears that his wife is forbid-

den to him, comparing her to a kinswoman of a prohibited degree for marriage
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(Ibn 'Àßim, al-'Àßimiyya, 74, line 495ff.; cf. Layish, Divorce, Glossary) p. 6; 15:9
(wa-˙aràm 'alayya kayfa ummì ), intro., fn. 11; also ˙aràm

zinà illicit sexual intercourse entailing Qur"ànic punishments (Anderson, Africa, 380;
Powers, Law, Society and Culture, Subject Index; cf. Layish & Warburg, Glossary);
also qadhf

zuhàd (and its derivative zàhida) abstinence between spouses 5:10, fn. 7; 22:9; 35:fn.
8; 70:9, 14–17
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NAME INDEX OF QÀÎÌS, NÀ"IBS AND OTHER 

JUDICIAL CLERKS

al-Zintànì, A˙mad Mu˙ammad, Qà∂ì
of Ajdàbiya 5:1, 20; 6:2, 25

Court Clerks (kàtib al-ma˙kama)

al-Dàrisì, Mu˙ammad b. Óàjj A˙mad
(Ajdàbiya) 5:19; 6:1, 9, 25

al-Fa∂ìlì, al-Manßùr (Kufra) 16:6, 16;
20:4, 18; 26:4, 15; 32:4, 17

al-Tuwàtì, Óamìda (Kufra) 30:24;
also Qà∂ìs and Nà"ibs

Court Usher (mubàshir
al-ma˙kama)

'Abd al-Salàm, Mu˙ammad (Ajdàbiya)
1:30–31; 8:12; 13:16; 17:13;
34:19–20; 38:12; 39:12–13;
51:18–20; 57:20; also Court
Notaries; Qà∂ìs and Nà"ibs:
al-Óàmì, Mu˙ammad 'Abd al-Salàm

'Abd al-Salàm, 'Umar (Ajdàbiya)
40:23–24

al-Maghrì, 'Imràn Manßùr 8:11–12;
57:20

Court Administrator (mudìr
al-ma˙kama)

Ósèn, Muß†afà 60:26–28
Taysig [Taysìr ?], Abì Sìg [?]

(Ajdàbiya) 5:18

Shar'ì Solomnizer (ma"dhùn)

Bù 'Azìza, A˙mad 'Abdallàh (Oasis of
Tazarbu) 22:4–5

Court Notaries (shuhùd al-˙àl )

'Abdallàh, M˙ammad Sa'd 24:25
'Abd al-Rasùl, 'Umar 58:16
'Abd al-Salàm, Ma˙mùd 23:22
'Abd al-Salàm, M˙ammad 3:13; 7:19;

9:21; 10:12; 11:25; 24:25; 31:33;
35:17; 36:15; 37:17; 42:15; 43:29;
44:16; 45:24; 48:17; 50:15; 53:21;
54:24; 58:16; 59:20; 61:14; 67:16;
69:12; also Qà∂ìs and Nà"ibs:

Qà∂ìs and Nà"ibs

'Abd al-Fattà˙, Mu˙ammad 'Àbid
['Àyid], Qà∂ì of Ajdàbiya 2:14

Abì Óulayqa, Shaykh Mu˙ammad
Faraj, Qà∂ì of Ajdàbiya 17:4, 14;
36:3, 17; 38:4, 13; 39:4, 13; 51:4,
19–20

Abì Jàziya, Mu˙ammad al-Mabrùk,
Deputy Qà∂ì of Ajdàbiya 1:4,
30–31; 8:4, 13; 13:3, 17; 17:4, 14;
38:4, 13; 39:4, 13; 40:4, 24–25;
51:4, 18–20; 57:4, 21

al-A˙làfì, Óusayn b. Mu˙ammad,
Qà∂ì of Ajdàbiya 3:4, 14; 10:4, 13;
14:4, 20; 25:4, 16; 31:4, 34; 35:3,
18; 42:4, 16; 44:4, 17; 45:4, 25;
48:4, 18; 50:3, 16; 56:4, 14; 61:4,
15; 67:4, 17; 69:3, 13

al-Bakrì, Mu˙ammad Íàli˙,
Administrative Inspector (mufattish);
Qà∂ì of Kufra 12:1; 15:4, 12; 18:4,
18; 19:2; 29:1; 47:1; 52:21–22; 55:1;
60:2; 63:17; 64:1; 70:24

al-Óàmì, Shaykh Mu˙ammad b. 'Abd
al-Salàm, Qà∂ì of Kufra 70:5; also
Court Notaries: 'Abd al-Salàm,
Mu˙ammad

al-Hammàlì, Mu˙ammad al-ˇàlib,
Deputy Qà∂ì of Ajdàbiya 11:25;
24:25; 34:19–20; 53:4, 23; 58:4, 16;
also Court Notaries

al-Kha∂rì, A˙mad, Deputy Qà∂ì of
Kufra 27:12; 49:6; 62:9; 65:15;
66:12; 68:11; 72:16

al-Kha††àbì, Mu˙ammad al-Sanùsì
al-Ghazzàlì, Qà∂ì of Ajdàbiya 4:4,
19; 7:4, 19; 9:4, 21; 11:4, 26; 24:4,
25; 34:4, 19–20; 37:4, 17; 43:4, 31;
54:4, 24

al-Qà∂ì, Ràfi' 'Abd al-Ra˙màn, Qà∂ì
of Ajdàbiya 6:27; 21:2–3; 23:2–3,
25; 41:41; 59:2, 22

al-Tuwàtì, Óamìda, “the official
responsible” (mas"ùl ) presiding the
Sharì'a Court of Kufra 16:6; 20:4;
26:4; 32:4; also Court Clerks



al-Óàmì Mu˙ammad 'Abd al-Salàm;
Court Usher

Abù Hadma, M˙ammad Bey (witness
to the marriage contract) 6:24

Abì Jàziya, Mu˙ammad al-Mabrùk
36:15; also Qà∂ìs and Nà"ibs

Àdam, 'Umar 43:29
al-'Affàn [?], Muß†afà 37:17
A˙mad, Fat˙allàh (witness to the will)

54:22
A˙mad, Yùsuf 23:22; 33:21
'Alì, M˙ammad (witness to the will)

54:22
al-Ashhab, M˙ammad 'Ali (witness to

the marriage contract) 2:11
al-Bghì∂, M˙ammad 58:16
Bù Gandìl, M˙ammad 52:19
Bù Gharìb, 'Umar 52:18
Bù Óamad, Imjè˙ìd 65:17
Bù Janàb, Shaykh al-Ghazàl 65:17
Bù Mjè˙ìd, Slèmàn 52:18
Bù Íàgi', M˙ammad 26:13
Dawla, 'Abd al-Óalìm 43:29
al-Fàkhrì, Shaykh 'Ìsà 40:23–24
Fannùsh, Óamad 11:25
al-Hammàlì, M˙ammad al-ˇàlib

7:19; 9:21; 10:12; 31:33; 37:17;
42:15; 44:16; 45:24; 48:17; 56:14;
67:16; also Qà∂ìs and Nà"ibs

Óamùda, 'Abd al-Ra˙màn 43:29
Óbyl, Shaykh Faraj (witness to the

marriage contract) 5:18
Imshàd, M˙ammad Yùnus 4:17
'Ìsà, 'Abd al-Óamìd (witness to the

will) 54:22
'Ìsà, 'Imràn 3:13; 10:12; 14:19; 25:15;

31:33; 35:17; 42:15; 44:16; 45:24;
48:17; 50:15; 53:21; 56:14; 61:14;
67:16; 69:12

Jàbir, Óàjj 'Alì 26:13
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Jàballàh, A˙mad (witness to the will)
54:22

al-Kha∂rì, Óàjj Bàshà (witness to the
divorce) 16:14

al-Khàldì, Sàlim Íàli˙ 22:12
al-Kidwa, Íàli˙ b. M˙ammad 52:18
al-Maghribì, Sàlim Yùsuf [Yùnus?]

56:13
al-Majbarì, Imàm al Sharqiyya

'Abdallàh Mùsà 1:29
Manßùr, 'Abd Rabbihi 'Alì 25:15
M˙ammad, 'Uthmàn 25:15
Muftà˙, al-Làfì 3:13
Mùsà, Imàm 'Abdallàh (witness to the

marriage contract) 7:19; 34:19–20;
37:17; 40:22; 43:29; 54:22

Mùsà, Shaykh M˙ammad (witness to
the marriage contract) 5:18

al-Òjalì, M˙ammad al-Farà˙
[al-Faraj?] 56:13

al-Òjalì, Shaglùf 65:17
Rwès, Óamad 'Alì 4:17
Íàli˙, al-Mahdì 25:15
Sàlim, 'Abd al-Bàsi† 23:22
al-Shàf'ì, M˙ammad 22:12
al-Shalabì, Shaykh Sa'ìd 4:17
al-Tìtlì, faqìh al-Sanùsì 6:24
al-Turkì, Mukhtàr b. Óàjj M˙ammad

59:20
al-Twàtì, M˙ammad 'Abdallàh (witness

to the divorce) 16:14
al-Wurfallì, Zyàda Íàli˙ 22:12
Yùsuf, Íàli˙ (witness to the marriage

contract) 5:18
al-Zwayyì, Bù Bakr 'Abd al-Karìm

9:21
al-Zwayyì, Faraj b. M˙ammad 33:21
al-Zwayyì, 'Umar (witness to the 

marriage contract) 2:11



GENERAL INDEX

Note

As noted earlier in the Preface, no attempt has been made to draw

comprehensive conclusions from this study; a separate study based

on an examination of the entire corpus of the documents available

will hopefully follow in due course. However, in order to enable the

reader to draw some tentative general conclusions, an analytical inte-

grative index, according to the relevant subject matter, is appended.

In order to facilitate the location of the entries in the documents,

their occurrence is indicated by the number of the document and

the line in the English translation,1 separated by a colon. A comma

separates references to different lines, and a semicolon separates ref-

erences to different documents. Thus, 25:17, 30; 64:5 refers to lines

17 and 30 of document no. 25, and line 5 of document no. 64. The

occurrence of the entries in the introductions and footnotes accom-

panying the documents is indicated by reference to the intro. and

the number of the fn. within each of the documents. Thus, 20:intro.,

fn. 8 refers to the introduction and fn. 8 of document no. 20.

Document number in bold style indicates that the entire document

deals with one main topic. The occurrence of the entries in the

Introduction to this volume is indicated by the page number (in

Roman) preceded by p. (to be distinguished from the entries in the

documents).

To facilitate orientation, main entries and sub-entries are indicated

in caps and bold type, respectively.

Unless otherwise indicated, all references to Arabic and technical

terms appear in the Glossary.

The reader is advised to consult the index of Layish, Divorce, which

is an integral part of this study.

1 For obvious reasons the number of the line in the English translations is not
always identical with that in the original Arabic documents.



al-Abyàr 7:6
Agostini, E. de xv
al-'Ajèlàt (town) 14:13
al-Aqßà Mosque p. 4, fn. 19
al-A'sam, Shaykh Mùsà (in the Negev)

5:fn. 6
AWLÀD 'ALÌ xvi; also Western

Desert
– blood money for broken teeth

56:fn. 7
– deception in marriage 32:fn. 6
– dower 1:fn. 25, 33
– engagement, breach of 1:fn. 38
– inheritance, shar'ì rules of 45:intro.
– oath, accusatory and compurgative

69:fn. 4
– payment of debt 4:fn. 3
– police officer’s intervention in 

settlements of disputes 70:fn. 5
– polygamy 7:fn. 10
– sharì'a and custom viii, fn. 9
– tribal qà∂ì resorts to tribal legal

opinion 71:fn. 2
– wells, prohibition to sell water of

64:fn. 6

Baldinetti, Anna xxii
Banù Hilàl xvi, fn. 40
Banù Sulaym xvi, fn. 40
BEDOUIN
– abolition of tribal courts (in Jordan

and the Negev) p. 4, fn. 20; 
70:fn. 5

– agnatic cohesion 40:fn. 3
(affiliation); 53:16, fn. 7 (maintenance
out of the estate); also 'àqila

– central government pp. 2–6
– cognates, status of 5:3, 5, fn. 3
– detachment from reponsibility—see

baràwa
– identification through relationship to

– husband 66:fn. 1
– mother, her lineage and tribe

5:fn. 3
– Islamic identity viii, pp. 2–4; 1:9,

10; 55:intro.
– police officer presiding a committee

of tribal representatives 70
– resort to

– civil courts 21:fn. 10
– tribal courts and arbitrations

p. 2; 10:fn. 11; 27:intro.; 56:8,
intro.; 63:intro., p. 235, fn. 23
– in Judean Desert pp. 4–5, fn. 20
– in Libya p. 4, fn. 20
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– sedentarization of pp. 2–3, 6; 52:
fn. 6; 63:intro., p. 235
– shar'ì impact on p. 2; also

Islamization
– sharì'a as an auxiliary source of law

p. 3
– tribal meetings for settling disputes

63:4, fn. 15; also mì'àd
– vengeance 29:fn. 3; 55:10, intro.,

fn. 10–11; 56:fn. 5; 57:intro., fn. 11
– written documents (by arbitrators)

52:intro., fn. 6
Benghazi ix; 1:7; 57 (the Sharì'a

Court); 63:intro.
BEQUESTS; wills 46:fn. 5; 54:intro.;

also testamentary waqf
– absolute freedom of testation

54:intro., fn. 16
– among Bedouin of Judean Desert

45:fn. 7; 54:fn. 16
– ultra vires doctrine 45:intro., p. 163;

54:intro., fn. 9–10, 16, 20 
(Màlikì law)
– deviation from 54:fn.16

Berbers and Berber law xvi; 39:fn. 4
(pregnancy)

betrothal—see engagement
Bishr 5:4, 6
BLOOD MONEY p. 7; 57:fn. 3

(renunciation), 11 (insurance 
companies); also diya

Borg, Alexander xxi
Buskens, Leon 69:fn. 4

Chad 55:intro.
CONTRACTS AND PROPERTY
– contract of lease (share-cropping)

65; also musàqàt; kirà"
– the Mahdist Sudan 65:fn. 3

– default in ownership 5:11, fn. 13;
also darak

– division of land among the clans 63
– by lottery 63:intro., p. 235; also 

qur'a
– Màlikì law 63:intro., p. 235

– land registry 63:intro., p. 234; 65:fn. 2
– land tenure 63:intro.; 65:intro.

– Awlàd 'Alì; Western Desert
63:intro., p. 234

– pasturage and water 63:intro., 
p. 235

– pre-emption 65:fn. 8–9; also shuf 'a
– sacred ground of wells 64:8; also

˙aram
– ˙aram li’l-bi"r 64:fn. 7



– transaction prohibited outside agnatic
group 63:10–11, fn. 21; also shuf 'a

– wells and cisterns belonging to the
entire tribe 64:fn. 6
– shar'ì prohibition on sale because

of uncertainty 64:fn. 6; also
gharar

CUSTODY 43; also ˙a∂àna
– mother’s right to 43; 44:10, intro.,

fn. 15
– Màlikì law 23:fn. 3; 43:intro.
– Western Desert 43:fn. 7

– women’s deprivation of 18:9, fn. 8
CUSTOM; customary law; also 'àda;

'urf
– adultery of wife 12:fn. 3, 4
– characteristics of p. 1
– codification of p. 5; 55:intro., fn.

14; 57:fn. 1
– in Cyrenaica p. 3
– injustice under 26:fn. 10, 11
– legal maxims p. 6; 5:intro.; 6:intro
– in Middle Eastern (Mashriq) tribal

law xvi
– in North Africa p. 2
– sanctions of p. 1
– sanctity of p. 1, fn. 3
– and sharì 'a p. 3; 9:intro.; 55:intro.,

fn. 24
– adoption of 55:intro., fn. 18

(inheritance and blood money)
– Tibbàwì tribal customary law

55:intro., p. 200
– waiting-period maintenance 13:fn.

11 (Western Desert)

dàr 'adl 9; also Glossary
Darna 63:intro.
Davis, John vii, xix–xx; 56:fn. 3;

57:fn. 11
DIVORCE; also Layish, Divorce, Index
– causes of

– adultery 12:4
– under customary law 12:fn. 4

– inability to consummate marriage
32

– polygamy 16:11; intro.
– by consent

– “compensation divorce” 15–16;
18–19; 36; also khul '
– customary khul' 24–27

– colloquial formulas 15:fn. 9;
18:6

– Sudan 27:fn. 8
– on the husband’s initiative 20
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– on the wife’s initiative 15:7
(with Ωihàr oath); fn. 9; 22
– on the wife’s mother’s 

initiative 23
– “renunciation divorce;” also

mubàra"a; ibrà"
– by husband 10:15–17
– by wife’s agnate 21; 34:7–11

– dower renounced 10:15–16
– financial consequences of

– no marital rights in adultery
12:7–8
– dower

– prior to consummation 32:
fn. 9; 37:6–8, fn. 4; 38:8, 
fn. 8

– in accordance with parties’ 
respective responsibility 10:fn. 11

– judicial grounds for
– absence of husband 29–30

– fear for wife’s chastity 14:9–10,
fn. 5; 30; also 'anat

– impotence 37
– injury 31
– non-payment of dower before 

consummation 8:intro., fn. 5
– Màlikì law (irrevocable) 8:fn. 5

– non-provision of maintenance
29–30; 31:fn. 8

– option of defect 58:fn. 2; also
khiyàr al-'ayb
– Màlikì view 31:fn. 8

– legal consequences of
– intermediate marriage 12:7, 

fn. 4; 15:fn. 11; 29:9; 35:fn. 8
– irrevocable divorce 15:9; 20:13

– prior to consummation
38:fn. 7

– triple repudiation 12:6, fn. 4;
15:8–9; 35; 36:10–11, fn. 4–5 
(five repudiations), fn. 6 
(sevenfold and a hundredfold
repudiation)
– as a façon de parler 35:fn. 7
– in Judean Desert 36:fn. 4

– revocable divorce 33
– waiting period; also 'idda

– prior to consummation 32:9;
37:13, fn. 6; 38:fn. 8

– unilateral
– delegated repudiation 17; 29:8,

fn. 6; 30:fn. 13; also tafwì∂ al-†alàq
– in Aden 29:fn. 6

– by letter 18–19
– suspended repudiation 16:11, 



fn. 10; 19:5–6; intro.; 70:10–11,
fn. 8; also ta'lìq al-†alàq
– Tunisia (“the clause of the city

of Kairouan”) 16:fn. 10
– Ωihàr oath 15

DOWER; also divorce, financial
consequences of; Layish, Divorce,
Index; ßadàq

– compensation in lieu of residual
dower 46:3, 21–22, intro., fn. 5
– after consummation of marriage

1:fn. 25
– stipulation concerning delay

beyond consummation (Màlikì
law) 5:9; 13:fn. 6

– prior to consummation 32:fn. 9;
37:6–9, fn. 4; 38:5–7, fn. 7–8

– as debt on estate 46:intro.;
50:intro., fn. 5; 52:10–12, intro., 
fn. 13–14
– Màlikì law 52:fn. 13
– not to be drawn on patrimony

4:12–13; intro.
– payment out of estate 4:intro.

– deferred 1:15; intro., fn. 25; 2:5;
13:5–6, intro., fn. 6; 60:20; also
mu"ajjal
– customary 5:10–11 ('alà ’l-maysara);

intro., fn. 7, 9; 6:15 (“in the event
of absence or shame as is their 
custom”), 16 ('alà ’l-maysara), 16–17
(“in the event of grave mishaps to
her household or her person”); 
fn. 11, 13; 13:fn. 6

– illegal possession of dower by 
husband 3:8

– minimum 2:fn. 1 (Màlikì law)
– payment to coercive guardian

1:fn. 14, 25; 20:9; 22:fn. 8; 31:fn. 9
– division of dower equally between

parents 5:3
– prompt 1:7, 15–16 (payment to

bride’s father); intro.; 5:10–11;
6:14–15; 8:6; intro., fn. 4; 60:20;
also mu'ajjal
– precondition to validity of 

marriage (Màlikì law) 1:fn. 9, 
25

– proper dower 2:fn. 4; also mahr
al-mithl

– registration of dower in wife’s 
name 3

– specified 1: intro.; 2:4, fn. 4; 9:8, 
fn. 9; 11:8; 34:6; also musammà
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– wife’s property 11:8; 20:11;
21:intro.; 34; 46:intro.

Dome of the Rock p. 4: fn. 19

ENGAGEMENT 1:5, 21, intro., 
fn. 20, 33 (dower), 37 (dissolution)

– Sudanese Mahdì 1:fn. 37

FAMILY
– agnates, relatives through males—see

'aßaba
– husband’s agnates

– harassment of wife 7:9
– wife’s agnates

– protection by 11; 18:11–12
(paternal cousin), intro., fn. 9;
69:5, fn. 3 (paternal uncle)

– cognates, relatives through 
females—see dhawù ’l-ar˙àm

– conciliation between spouses 17; 20
– patrimony

– co-operative farm 4:intro.; fn. 14;
48:intro.

– disintegration of 4; 48:intro.;
49:intro.

– division of 52:intro., fn. 6
– joint ownersip (or possession)

52:fn. 7; 63:intro., p. 234, fn. 5; 
also mushà'
– Màlikì law 52:fn. 7

– paternal brother’s control of
43:14, 18–19, intro., fn. 8; 44:fn.
15

– woman’s control of her son’s share
in 43:9, 14, intro.

– sedentarization’s impact on 4:intro.
– separation of property between

spouses (no community property)
3:fn. 8; 27:fn. 2; 46:intro.; 66:intro.,
fn. 2

– settlement of family disputes 11; 52
Fày; Fàyà 68:3; 69:7
Fazzàn 29:fn. 3
Foundation of the Muslim Waqf at the

(Israeli) Prime Minister’s Office xxii

al-Gbàylì, faqìh Abù Bakr b. 'Atìga
9:17

Gharyàn 7:5
gift inter vivos 46:fn. 5; 67; also hiba
Gmìnis 1:8; fn. 17
GUARDIANSHIP
– natural and appointed 18:fn. 8;

23:fn. 3; 34:fn. 5; 40:fn. 8



– Màlikì law 43:fn. 11
– mother appointed guardian of her

minor son’s property 44
guarantee—see kafàla

˙adìth, Prophetic 9:intro.; 12:4; fn. 2
('àhir); 26:fn. 7 ('iqàß); also Glossary

al-Hawwàrì 26:5
Hebrew University, the Research

Committee of the Faculty of
Humanities xxii

holy men’s tombs, pilgrimage to—see
saints cult

HOMICIDE AND BODILY INJURY
55–57

– compensation due for bodily injury
57:fn. 10
– Awlàd 'Alì (wound that heal and

permanent mutilation) 57:fn. 10
– distinction between deliberate and

accidental 55:fn. 11; also 'amd;
kha†a"
– Awlàd 'Alì 55:fn. 11
– Màlikì law 55:fn. 11

– loss of virginity out of wedlock 58
– motor accidents and financial

liability 57
– private law 57:fn. 6
– refuge—see nazàla

– Awlàd 'Alì 55:fn. 13
– retribution 55:fn. 11; 56:fn. 5; also

qißàß
HONOUR 12:fn. 2 (of wife’s

guardian) 14:9–10, fn. 5; also 'ir∂;
sharaf

– defamation of a woman’s reputation
59
– Awlàd 'Alì 59:fn. 8

– disgrace to the bride’s agnates
58:intro. (loss of virginity out of
wedlock)
– Western Desert 58:intro.

Hopkins, Simon xx

Ibn 'Àßim, Abù Bakr Mu˙ammad xv;
63:intro., p. 236

– al-'Àßimiyya xv, p. 9; 1:23, fn. 36;
31:25–27, fn. 14, 15

– Tu˙fat al-˙ukkàm p. 9; 31:fn. 15
Ibn Mùsà 63:intro., p. 334
Ibn Qàsim (Màlikì jurist) 63:fn. 19
Ibn Taymiyya p. 9
'Illaysh, Abù 'Abd Allàh xv; 1:fn. 37;

30:13; 50:11, fn. 7
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inheritance—see succession
Institute of Asian and African Studies,

The Hebrew University, Jerusalem
xxi

Institute of Social and Cultural
Anthropology, Oxford xx

intent—see niyya
ISLAM p. 5; 56:fn. 3
– mosques 11:11; fn. 8
– pilgrimage and derivatives 11:5, 

fn. 4; 28:2, fn. 2; 32:5–6; 47:2, 6;
50:5, 9; 57:10, fn. 15; 59:3, 9–10;
also ˙ajj

– repentance 11:intro.; also tawba
– wine drinking 11:15–17, intro., 

fn. 11; also shurb al-khamr
Islamic law—see sharì 'a
the Israel Science Foundation xxii
ITALY
– colonial rule in Cyrenaica ix, p. 3;

58:fn. 9; 65:intro.
– expulsion of Bedouin from their

lands 72:intro.
– medical opinions from Italian 

physicians 58:fn. 9
– military administration 65:intro.
– “public policy” xii; 27:9; 46:fn. 9;

49:fn. 7; 62:fn. 6; 65:fn. 11; 68:fn. 7;
72:fn. 14
– dormant embryo 39:fn. 7

– Sanùsì order p. 3

Jalu 64:6
al-Jawharì, Rif 'at 45:intro.
al-Jikharra oasis 48:8; 53:6, 10, 13
Judean Desert p. 4, fn. 19
JUDICIAL PRACTICE, MAGHRIBÌ

pp. xv–xvi, p. 8; also 'amal
– agricultural partnership 65:fn. 3

– musàqàt contract 65:fn. 3
– delegated repudiation 17:fn. 7;

29:fn. 6
– divorce by ˙aràm 15:fn. 11
– guarantor for compensation 26:fn. 6
– khul ' 31:fn. 10
– prompt dower 34:fn. 6, 8
– qur'a 63:intro., p. 236
– shahàdat al-lafìf 69:intro., fn. 4
– sick father’s guarantee of dower

25:fn. 7
JUDICIAL SYSTEM
– civil courts ix, p. 5; 22:5

– judicial reform (under Ottoman
and Italian rule) ix



– in Kufra 56:fn. 3
– transfer of civil cases to Sharì'a

Court 56:fn. 3
– sharì 'a courts—see sharì 'a courts

– Supreme Sharì'a Court ix; 
1:fn. 37

Khalìl (his Mukhtaßar) 31:fn. 14
Khayrallàh, al-ˇayyib al-Sharìf

57:fn. 3
Kufra; al-Kufra oasis 9:5–6; 24:6

LAWS
– Civil Code ix, fn. 13
– Jordanian Law of Personal Status,

1976 1:fn. 25
– Law No. 9 of 1959 pertaining to

land ownership and wells 64:fn. 6
– Ottoman Family Rights Law, 1917

16:fn. 10
– Ottoman Land Code, 1858 63:intro.
– Royal Decree of 22.12.1930

(confiscation of Sanùsì properties)
65:fn. 2

Layish, Aharon 57:fn. 11
legal opinion—see fatwà
li'àn procedure 41:intro., fn. 20; also

Glossary

MAINTENANCE
– to minor children 18:13–15

– Màlikì law 18:fn. 10
– to parents from children 42

– Màlikì law 42:fn. 6
– to wife 1:fn. 12; 8:7; intro.; 13:10;

intro.; also nafaqa
– arrears maintenance 13:10–11

(neglect maintenance); intro.;
31:29; also nafaqat ihmàl
– Màlikì law 13:fn. 9

– sale of absent husband’s property
to secure 28; 29:5
– Malikì law 28:fn. 6

– to woman sought in marriage and
her family 1:6–7; intro., fn. 12–13

MÀLIKÌ SCHOOL
– civil code ix, fn. 13
– custom, approach to

– compromise with p. 8
– concessions in inheritance

45:intro., pp. 163–64
– ultra vires doctrine 45:intro., 

p. 163
– engagement gifts 1:fn. 38
– Medinese practices ('amal ) p. 8
– as a source of law pp. 2, 8
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– dower of bride paid to coercive
guardian 3:fn. 8

– intent 15:fn. 11; 35:fn. 5; also 
niyya

– judicial divorce 31:fn. 17
– pregnancy, extended—see ˙aml nà"im
– theft 68:fn. 4
marabout 55:intro.
Marqa 68:6
MARRIAGE
– age of 32:fn. 6
– bride’s consent to 1:12, 17–20, 

intro.; 6:19–21, fn. 16
– consummation of 1:7; fn. 15, 33
– contract of 1:fn. 33; 2:intro.
– “gift” marriages p. 6; 1:5 (a'†àhà lì);

fn. 6, 8, 33; also 'a†à"
– Màlikì law 1:fn. 9 (wahaba)

– gifts to parents of women sought in
marriage 1:5; intro., fn. 10, 15
– Berber law 1:fn. 10

– guardian 34:15; also walì
– marriage without 25:8

– impediments to p. 4; 2:3; 5:4; 6:5
– irregular p. 4: fn. 18; also fàsid
– levirate 40:fn. 4
– null and void p. 4; also bà†il

– Màlikì law p. 4: fn. 18
– offer and acceptance 1:5; fn. 11;

2:7; 5:12; 6:18; also ìjàb wa-qabùl
– permission to marry (to avoid 

temptation) 14:9–10; also 'anat
– power of attorney to marry off

1:12, 17–20; also wakìl
– shar'ì marriage out of court 31:7–8
– shar'ì solemnizer of p. 4; 26:10–11;

fn. 11
– two husbands simultaneously 1
– witness to contract 5:13; 6:19
Ma†rù˙ 48:8
Misurata 5:2
Mohsen, Safia Kassem 45:intro.
Murray, G.W. viii, fn. 9

NEGEV, THE
– guarantor in marriage of minor girl

32:fn. 6
– widow remains in husband’s dwelling

40:fn. 4
Niger 55:intro.

OATHS; also ˙aràm; ìlà"; li'àn; yamìn
al-istiΩhàr; Ωihàr

– accusatory and compurgative
69:fn. 4



– by claimant 66:5, intro.
– by defendant 27:6, fn. 5

– at a holy man’s tomb 41:fn. 15;
60:fn. 23; also saints cult

– at the mosque in Marsà Ma†rù˙
41:fn. 15

– on Qur"àn 60:fn. 23; 70:9, 13–16,
intro., fn. 6

– of repudiation 15:10 (wa-˙aràm
'alayya kayfa ummì), intro.; also Ωihàr

OBEDIENCE 7; 11; also †à'a
– cohabitation with husband 9:12; 

fn. 10
– disobedience—see nushùz

– “angry wife” 41:10, 27, intro.,
fn. 10, 12–13; 60:intro., fn. 16;
also mughtàΩa; za'làna

– depriving recalcitrant wife of 
maintenance (Màlikì law) 9:fn.10

– leaving conjugal dwelling without
husband’s permission 7:11, 13; 
fn. 9; 10; 60:8–11, intro., fn. 12;
70
– non-payment of prompt dower

as ground for disobedience
1:fn. 15; 8:6; intro.

– wife subject to her father’s authority
10:fn. 6; 70:9–10, intro.

Obermeyer, G.J. viii, fn. 9; 7:fn. 8;
9:intro.; 45:intro.

PATERNITY
– denial of 41
– dormant embryo 39; also ˙aml

nà"im
– Màlikì law 39:fn. 4, 7

– filiation 40
– legitimate child 40:fn. 9 (“the child

belongs to conjugal bed”)
– prolonged pregnancy 39:fn. 4; 40

– Berber law 39:fn. 4
– Màlikì law 40:intro., fn. 3

Peters, E.L. 1:fn. 25; 45:intro.
Peters, Ruud xxi
police 31:11–12, 17; 56:fn. 3
POLYGAMY 7; 16:11, intro., fn. 10
– as ground for khul' 7:9, intro.
– as injury—see divorce, grounds for
– justice and impartiality in 7:10, 12,

intro., fn. 8, 10
– rate of polygamous marriages in

Ajdàbiya 7:intro.
Powers, David xx–xxi
PROTECTION 40:9, fn. 4; 41:26,

28, 30, fn. 12; also ˙imàya; jìra; jiwàr
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– dàr 'adl 9:14; intro.; fn. 11; 41:intro.
PROXY; also wakìl
– agnates 18:5–9, intro., fn. 6; 31:5,

19, 21; 41:29; 43:23, intro., fn. 11
– appointed by court 51:12, fn. 11;

also wakìl musakhkhar
– marriage by proxies of bride and

bridegroom 5:12–13, 15; 6:19; 32
– mother proxy of her daughter

23:4–10, fn. 2, 6
public interest—see maßla˙a

Qadhdhàfì, Mu'ammar’s coup in 1969
ix; 1:fn. 3

QÀÎÌS AND NÀ"IBS; also sharì 'a courts
– approach of

– formalistic approach p. 10
– contract of marriage 1:21–24; 2
– sale without permission 66:8

– humane considerations
– loss of virginity out of wedlock

58:intro., fn. 12
– mitigation of legal consequences

– revocable divorce 30:fn. 14;
33:16–17; 34:12 (tarjì ' )

– triple repudiation 35:fn. 5
– moralistic approach

– adultery 12; 35:11, fn. 8
– guardian of public morals

pp. 10–11:fn. 12; 12:fn. 3;
35:11, fn. 8; 36:11, fn. 6;
59:7–17, fn. 10; also mu˙tasib

– pragmatic approach
– engagement 1:21, 25, fn. 32, 38
– wife’s adultery 12:5, fn. 3
– written documents 52:fn. 6;

57:fn. 18
– as arbitrators p. 8

– conciliation and endorsement of
agreements 3:9; 7:14–16, intro.,
fn. 11; 10:fn. 11; 11:18–21; intro.;
17:9, intro.; 20; 25:fn. 8, intro.;
39:fn. 7 (dormant embryo); 
42:10, fn. 7; 49:5, intro., fn. 6 
(inheritance ); 53 (maintenance 
out of estate); 55:11, intro., 
p. 200, fn. 24 (blood money);
56:9–10, intro. (bodily assault);
59:17, intro., fn. 10

– custody 43:15–24, intro.
– custom

– absorption of p. 9
– agreements reached out of court,

sanction of pp. 7–8; 10:fn. 11;
26:intro.; 55:fn. 24



– inheritance 49:fn. 6; 52
– land division 63:intro., p. 236,

fn. 24
– sanctity of the home p. 8;

60:22–24, intro.
– application of p. 8; 60:22–23,

intro.
– collective testimony 69:fn. 4
– concessions to viii

– customary theft 68:intro., fn. 6
– identification by “the Shaykh of

the tribe” 21:4, 14; fn. 3
– distinction between sharì 'a, custom

and statutory law viii; 16:9, fn.
6; 22:8, fn. 7; 26:7, fn. 5; 32:7,
fn. 5; 55:fn. 14; 59:7, fn. 5

– reconciliation with xi; pp. 7–8
– customary khul' p. 7; 24–27
– dàr 'adl p. 7; 9

– role in interaction between sharì 'a
and tribal custom vii, p. 10

– deviations from sharì'a p. 8
– customary khul' pp. 6, 8; 24–27
– divorce of minor girl 32:fn. 7
– identification procedure 21:4, 14

– divorce
– khul' in combination with Ωihàr 15
– by letter 18–19

– dower
– half specified dower prior to 

consummation 38:8, fn. 8
– prompt 8:8

– evidence and procedure
– attestation of conveyance of 

evidence x (definition); 4, 14,
54, 57, 61, 67; also shahàdat naql

– collective testimony (shahàdat
al-lafìf ) 69:5–7, fn. 4

– hearsay evidence 67:13, fn. 17;
also shahàdat al-samà'

– written testimony 57:fn. 18; also
shahàdat naql

– Islamization
– imposition of shar'ì norms

– apportionment of the estate
45:22, intro.; 50:intro. (dower)

– consent of bride to marriage
1:22–23, intro.

– credibility test 57:fn. 18
– intermediate marriage 12:7, 

fn. 4; 15:9, fn. 11; 29:8–9; 35:12
– Mahdì’s restoration of 

triply divorced wife without
35:fn. 10

312 general index

– irrevocable divorce 15:9;
20:12–13; 30:21; 38:7, fn. 7 
(prior to consummation)

– number of divorces 13:9–10,
intro.; 20:13, fn. 9; 35; 37:10,
fn. 5; 38:7

– prohibition of usury 71:6–14,
fn. 6 (loan in foreign currency)

– repentance 11:16–17, intro., 
fn. 13

– revocable divorce 30:19–20;
33:16–17

– role in bringing Bedouin closer
to normative Islam pp. 2, 6–8;
41:intro.
– Sudan 71:fn. 6

– sale 64:15–17
– solemnity of the marriage bond

5:12; intro. fn. 10; 6:18; intro.
– waiting-period divorcee

13:11–12; 20:14; 23:16, fn. 8;
24:20; 27:12; 30:22–23; 35:12;
36:12
– exemption from observing

37:13, fn. 6, 8
– maintenance during 13:1–12;

33:18
– of widow 69:8–9, intro., fn. 5

– women’s competence to dispose
of property 44:intro., fn. 16

– religious embellishments viii;
12:4, fn. 2; 46:fn. 16; 59:16–17;
60:22–24; 67:12, fn. 16
– basmala, utterance of x; 1:1;

2:2–3; 3:1; 4:1; 7:1; 8:1; 9:1;
10:11; 11:11; 13:1; 14:1; 15:1;
16:1; 17:1; 18:1; 21:1; 22:1;
23:1; 24:1; 25:1; 26:1; 30:1;
31:1; 32:1; 33:1; 34:1; 35:1;
36:1; 37:1; 38:1; 39:1; 40:1;
42:1; 43:1; 44:1; 45:1; 48:1;
50:1; 51:1; 52:1, fn. 4; 53:1;
54:1; 56:1; 57:1; 58:1; 59:1;
60:1; 61:1; 63:1; 67:1; 69:1;
70:1

– al-Fàti˙a (sùra), recitation of
2:8, intro., fn. 10; 26:10; 27:10;
34:16, intro., fn. 10

– invocation of the Prophet, his 
family and Companions x; 1:1,
fn. 2; 2:2, intro.; 7:1; 8:1; 9:1;
10:1; 11:1; 13:1; 14:1; 15:1;
16:1; 17:1; 18:1; 22:1; 24:1;
25:1; 26:1; 29:1; 31:1; 34:1;



35:1; 36:1; 37:1; 38:1; 39:1;
40:1; 42:1; 43:1; 44:1; 45:1;
48:1; 50:1; 51:1; 53:1; 54:1;
56:1; 57:1; 58:1; 61:1; 67:1;
69:1; 70:1

– Qur"àn and the Prophetic sunna
– formulating parties’

contentions in Qur"ànic or
shar'ì terms 7:10; intro.; 
fn. 8; 42:fn. 6

– in the Judaean desert and the
Negev 5:fn. 10

– mockery of Qur"ànic verses
36:11, fn. 5–6

– oath on the Qur"àn p. 8;
30:16; 46:19–22, fn. 9;
60:passim

– maintenance
– arrears 13:10–11; 31:29–30;

35:13 (for children); 39:9, fn. 7;
41:35

– to deserting wife until payment of
dower or divorce 8:8; fn. 7; 13:11

– for dormant embryo 39:9
– out of the estate 53:intro., fn. 8–9
– sale of absent husband’s property

28:8–14; fn. 13
– marriage

– permission to 5–6
– obedience

– disobedience 10; 70:5 (recalcitrance)
– denial of maintenace from 

recalcitrant wife 10:9, fn. 9
– paternity 41
– resort to legal methodology,

opinions and treatises
– ijtihàd; ijtihàd fì ’l-madhhab p. 9

– shar'ì education and background 
p. 7

– legal opinions of qà∂ìs x
– contract of hire 72

– Awlàd 'Alì 72:fn. 11
– loan made in foreign currency

71
– muftìs, approached as ix, p. 9;

71:fn. 2
– in Egypt and Israel 71:fn. 2

– resort to muftìs 71:fn. 2
– Màlikì legal treatises ix, xiii; 

p. 9; 50:intro., fn. 7
– public interest 9; also maßla˙a

– state, approach to
– endorsement of Italian officer’s

decision 65:13, intro.
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– tribute to Mu˙ammad Idrìs
al-Mahdì al-Sanùsì, Emir of
Cyrenaica, and subsequently king
of Libya x–xi; 1:l–2, fn. 3; 3:2;
4:2; 7:2; 8:2; 9:2; 10:2; 11:2; 13:1;
14:2; 15:2; 16:2; 17:2; 18:2; 20:1;
22:2; 24:2; 25:2; 26:1; 30:2; 31:2;
34:2; 35:2; 36:2; 37:2; 38:2; 39:2;
40:2; 42:2; 43:2; 44:2; 45:2; 48:2;
50:2; 51:2; 53:2; 54:2; 56:2; 57:2;
58:2; 61:2; 67:2; 69:2; 70:2

– theft and usurpation 68:fn. 4, 6;
also ghaßb

– women
– consent to marriage 1:22–23
– protecting their honour 59:8, fn. 7
– sensitivity to wife’s matrimonial

rights 3:10, intro.; 21:intro., 
fn. 7, 10

– Ωihàr 15
al-Qasr, Bedouin of (in the Western

Desert) 45:intro., p. 163
Qur"àn 36:5; fn. 5; also qà∂ìs and nà"ibs

Rabiana; Rabyàna 29:4; 55:fn. 13

saints cult; Íùfì saints’ tombs; tombs 
of “holy men” pp. 2–3; 9:fn. 12;
41:22, intro., fn. 15; 60:fn. 17

– Sìdì 'Abd al-Salàm al-Asmar 
al-Fìtùrì 41:fn. 15; 54:13, 19, 
fn. 15

– Sìdì 'Awwàm [?] 41:fn. 15
– Sìdì Ràfi' al-Ansàrì (in al-Bay∂à")

41:fn. 15
– Sìdi Yùnis al-Jarayra 41:fn. 15
SALE
– of absent husband’s property 28
– power of attorney, by virtue of 64
– restitution of object in cases of defect

64:12–13, fn. 10
– without the owner’s permission 66
SANCTITY OF THE HOME 60;

also dakhl al-bayt
– Awlàd 'Alì 60:fn. 17
Sàniyat al-Bayt 46:2; 52:5, fn. 9
al-Sanùsì, Mu˙ammad b. 'Alì p. 9
Sanùsiyya; Sanùsì order p. 3; 54:

fn. 14; 55:intro.; 65:fn. 2
al-Íàwì, Abù ’l-'Abbàs A˙mad xv
– Óàshiyat al-Íàwì 'alà al-Shar˙ al-ßaghìr

31:22–24
security 11:11–12 (date palm for

golden bracelet); also rahn



Shahwàn 44:8
SHARÌ'A
– in 'Abbàsid period p. 1
– adultery 12:fn. 3; 35:8; 41:fn. 10;

also zinà
– assimilative power of p. 2
– codification of ix
– in Cyrenaica p. 3
– custom vii–viii, pp. 1–10; 34:fn. 6

– autonomy of pp. 2–3, 6
– compromise with p. 2; 55:intro.,

p. 200, fn. 25
– customary khul' 25:fn. 6
– dàr 'adl 9:intro.
– division of jointly-owned property by

lottery 63:intro., p. 236; also qur'a
– incompatibility with sharì'a p. 2
– as a source of law viii; p. 2

– in Màlikì law p. 2
– privacy 9:intro.; 60:fn. 17
– as revealed law p. 1
SHARÌ'A COURTS vii; also Qà∂ìs

and Nà"ibs
– abolition of ix
– appeals 31:fn.14; 32:fn.7; 35:fn. 11

– resort to police officer 70:fn. 5
– arbitrators, resort to 52

– in the Judean Desert 52:fn. 15
– characteristic features of x–xiii
– documents issued by x
– equality of all parties before ix, 

p. 5; 3:intro.
– resort by weak individuals

42:intro.; 43:intro.; 45:intro.;
51:intro.; 58:fn. 11; 62:fn. 5

– evidence xi
– attestation of conveyance of 

evidence 4, 14, 54, 57, 61, 67;
also shahàdat naql

– collective testimony 69; also 
shahàdat al-lafìf
– Berber collective oath 69:fn. 4

– jurisdiction ix
– Ottoman rule ix, fn. 13; 1:fn. 4
– Sharì'a Court of Kufra 

incorporated in District Court
xiii; 18:fn. 13

– procedure
– credibility test x; xi–xii; 14:14;

45:13–15; 51:11, 13; 57:13, fn. 18;
also tazkiya

– delay granted by court 30:13, 
fn. 11; 51:12–13; also i'dhàr

– endorsement of administrative 
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arbitration presided by police
officer 70:22, intro.

– identification x—also ta'rìf
– by one witness 21:4, 14

– oaths 27:fn. 5; 29:fn. 5; 
60:passim; 70:17
– oath of disclosure—see yamìn

al-istiΩhàr
– oath of judgment—see yamìn

al-qa∂à"
– sijill (record) as source for legal and

social history vii
– in Palestine and Israel x, fn. 14

– witnesses and testimony xi
– collective testimony x
– hearsay evidence xi; 67:10, 

fn. 15; also shahàdat al-samà'
– kinds of x
– professional witnesses, notaries

x–xii; 45:6, fn.12; also shuhùd
al-˙àl; 'udùl
– endorsement of proceedings in

the presence of xii; 4:13–15;
8:9–10; 9:18–21; 10:10–12;
11:18, 22–25; 13:12–16; 14:16;
17:9–13; 19:8–9; 20:14;
23:14–16 (ashhadanà); 24:15;
25:12; 28:13; 31:30 (ashhadanà);
33:14–18 (ashhadanà); 34:17;
35:11–12 (ashhadanà); 36:13;
37:14; 38:8; 39:10; 40:21; 41:37;
42:12; 43:20–24 (ashhadanà);
44:13; 45:22; 48:15; 51:16;
53:19; 54:20; 56:10–11; 58:13;
59:18–19; 61:11–12; 67:13;
69:9–10

Shinar, Pessah xxi
Sinai, Bedouin of central p. 4: fn. 19
SLAVES AND MANUMITTED

SLAVES p. 5; 15:5–6; intro.; 
46:fn. 5; 52:9, 13, intro., fn. 12; also
umm walad

– gift to manumitted slave girl 62
– sale of female slave 61
St. Antony’s College, Oxford xx
Stewart, Frank xx
SUCCESSION
– agnates initiate order of succession

40:fn. 8
– alienation of property through 

exogamous marriages 45:intro.;
49:intro., fn. 6

– application of shar'ì rules of 
inheritance 45:intro.



– debt (dower) settled prior to division
of estate 46:intro.; 50:intro., fn. 5

– delegation of a relative to secure
females’s rights 47–48; also tafwì∂;
wakàla

– division of patrimony through 
agreement 49

– “the Donkey, the Case of ” (in
Màlikì law) 51:fn. 14

– females disherited by agnates
45:intro.; 47:intro.; 49:intro.

– females initiate order of succession
– daughters 45 (on mother’s estate):

fn. 21; 55:fn. 25
– inherit as Qur"ànic heirs and

alongside sons 45:intro., fn.18;
49:fn. 5

– renounce their shares in return
for compensation and kin 
protection 45:intro.

– wives 43:intro., fn. 12; 46
– fragmentation of patrimony through

inheritance 45:intro.; 47:intro.
– gifts and waqf as means for 

circumventing shar'ì rules of 
inheritance 67:fn. 10

– heirs’ shar'ì portions in the estate
51:fn. 14; 55:fn. 18, 20, 25

– husbands initiate order of succession
48–50
– husband’s share in the estate as a

Qur"ànic heir 50:intro., fn. 5
– “inheriting in the grave and 

transmitting [one’s share to one’s
own heirs]” (in Jewish and tribal
law) 45:fn. 14

– maintenance out of the estate 53
– maternal half- [uterine] brother 

initiates order of succession 51
– sons’ control of patrimony 45:intro.,

p. 164; 53:intro., fn. 6
– succession order not executed in

practice 53:10, intro., fn. 7
Sudan 1:fn. 37; 18:6; 28:4–5, 

fn. 3; 29:5; 30:4; 35:fn. 10; 
68:fn. 2

Íùfìs and Íùfism 54:fn. 14; also
Sanùsiyya

al-ˇallàb oasis 70:11, 17
ˇà†ùr, Mu˙ammad xxi, 5:fn. 6
Tazarbu 22:4; 63:3, intro.
TESTAMENTARY WAQF 54; also

waqf

general index 315

– to charity 54:12; also ßadaqa
THEFT 68
Tibesti 55:intro.
al-ˇlèlìb 63:15
TRIBES AND LINEAGES
– Abì 'Awa∂ 8:5
– 'Ajèlàt

– al-Harash lineage 14:5–8
– 'Alègàt (in Sinai) 35:fn. 7
– Awàjla 56:6
– Awlàd 'Alì—see Awlàd 'Alì
– Bù 'Awa∂ lineage 50:4
– Fwàkhir 57:fn. 1; 63:intro., p. 234;

64:fn. 6
– Jawàzì

– al-Gayßa lineage 5:6
– Gabàyil 4:5; 6:5, 7; 35:4, fn. 4

– al-Gadgàd lineage 6:5, 8
– Ibn al-Rwès lineage 4:5; 19:5

– Gawàbil 29:3
– Gharyàn

– Bù Salàma lineage 7:5
– Maghàrba

– 'Alì lineage 44:5; 56:7
– Bàzàma lineage 15:5; 43:5
– Óamdì lineage 17:5
– Hayba lineage of the Naßr

[subtribe] 57:13
– Khanàfsa [lineage] of the 'Arèbàt

group 3:5; fn. 4
– R'è∂àt [subtribe] 42:5
– Rwèlàt lineage 11:6
– al-Shèkhì [lineage] of the Íub˙

[subtribe] 57:5
– al-ˇwàleb [sublineage] 47:2–3, 6

– Maßwàna
– Ben Gharìb lineage 54:5

– Sa'è†
– Bù Thwèba lineage 7:6

– Saràta
– Óabbàra lineage 24:6

– Tarhùna
– al-ˇyùr lineage 5:4

– Tibbù 15:6; 16:7; 29:3; 55
– Màdhina lineage 55:2

– 'Urfa
– Nkhèlàt [sublineage of the Mùmin

branch of the subtribe al-ˇarsh]
44:5

– Zwayya 10:5; 48:6; 55:intro.;
63:intro.
– Jlùlàt branch 53:5; 58:5; 63:3,

intro.
– 'Agèla lineage 63:8, 12



– 'Arèq lineage 63:7
– al-Bàba lineage 63:4, 6, 12
– Duggàn lineage 63:8
– Ósèn lineage 63:7
– Ówèj lineage 63:3, 5, 7, 12
– Jàballàh lineage 63:10

– Lajha lineage 12:3
– Sdèdì section 9:5–6, fn. 7; 24:5;

38:4; 45:5; 53:6; 57:10; 63:intro.;
67:5; 69:7
– Abì Shawg branch 13:4–5
– Abù Zahwa [sublineage of

Awlàd Amìra lineage] 12:2; 
fn. 1; 17:5; 30:3

– 'Affùn lineage 21:3, 5
– al-Gßèrì [sublineage of the

Awlàd Mnàya'] 13:4–5; 22:6;
45:11

– Jdayyid lineage 18:5–6
– Mnàya' [lineage] 60:3

– Jàballàh [fraction] 70:4
– Shwàgir branch 61:5

– Muftà˙ lineage 25:5
Tripoli ix
trust 66:7, intro., fn. 5; also amàna

– Awlàd 'Alì 66:fn. 6
Tunisia 16:fn. 10

usury 11:fn. 10; also ribà

waqf—see Glossary
WESTERN DESERT 4:intro.; also

Awlàd 'Alì
– dàr 'adl 9:intro.
– land tenure 4:intro.
– maintenance to parents 42:fn. 6
– marriage by proxies 32:fn. 4
– suspended repudiation 16:fn. 10
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– theft, customary 68
– waiting-period maintenance 13:fn.

11; 39:fn. 5
– wife’s aversion to husband 22:fn. 9
WOMEN
– beating by guardian 31:fn. 13

– Awlàd 'Alì 41:fn. 12
– beating by husband 17:6, intro.; 31

– Awlàd 'Alì 41:fn. 8
– illicit intercourse 14:fn. 5; also zinà
– their kin

– disgrace to 12:intro., fn. 2
– represented by 11; 18:intro.; 

fn. 9; 20:5, intro.
– supported by 10:fn. 11; 20:8

– legal capacity to
– contract own marriage 1:fn. 29
– dispose of property (dower, 

jewelry, estate) 3:fn. 8; 17:7–8, 
fn. 5; 20:10–12; 21:12–13; 
34:fn. 6; 44:intro., fn. 16;
45:intro., p. 164; 46:intro.; 
64:fn. 8 (inheritance); 65:intro.
(share-cropping contract); 
66:intro., fn. 2 (livestock); also
dower; succession

– divorce 20:10; 21:fn. 7
– party to marriage contract

34:fn. 6
– not party to 1:fn. 9, 27;

2:intro., fn. 5; 9:fn. 9 20:fn. 5
– resort to civil court 21:13; fn. 8
– resort to sharì 'a court

– appears in court alone 10:fn. 6
– absent from court 21:12; fn. 7

– virginity test 58:intro.; also kashf
Zàwiyat Sìdì 'Abd al-Salàm in

Ajdàbiya 54:6, 15, fn. 8



ORALITY, LANGUAGE AND CULTURE IN 

ARABIC JURIDICAL DISCOURSE1

Alexander Borg

Ben-Gurion University of the Negev

1. Preliminaries

The thesis underlying the main body of the present work propounds

the view that the juridical system of the Bedouin in Cyrenaica (E.

Libya)—here exemplified in a selection of 72 documents issued by

the sharì'a courts of Ajdàbiya and Kufra over a period of approxi-

mately forty years (1930s–1970s)—is the outcome of interaction and

an ongoing synthesis between tribal customary law and the sharì'a.
Layish, Legal Documents, 1 noted:

The importance of the sijill as a source for both legal and social research
is evident. The court is the meeting-place of normative Islam, repre-
sented by the qà∂ì, and social reality formed by the norms of tribal
customary law. The competition between the two norms, the sharì'a
and the customary, is well reflected in the documents.

Systemic interaction between these two profoundly distinct legal tra-

ditions in Bedouin societies undergoing sedentarization ordinarily

marks a highly significant juncture in an acculturation process whereby

these nomads acquire sedentary societal norms concurrently with

progressive Islamization.

A salient new development marking this cultural stage in Bedouin

societies on the way to sedentarization is the use of legal documents,

most often, to conclude and ratify land transactions. Ultimately, the

emergence of the document as a juridical instrument in a patrilineal

milieu of Arab pastoral nomads is a noteworthy by-product of a

radical shift in power politics accompanying their evolution from

1 For their comments on an earlier draft, I am indebted to Prof. Aharon Layish
and Prof. Simon Hopkins. They are, of course, absolved of all responsibility for
opinions expressed and methods employed in this essay.



tribalism to a more complex society.2 In essence, the legal document

constitutes a formal indication of a crucial change in the individual’s

legal standing whereby he/she is guaranteed a court hearing and

sentence whose outcome is not predicated—as under customary law—

by reference to group interests anchored in agnatic family structures.

A striking concomitant of the change from customary law ('urf )

to Islamic religious law (sharì'a) is a parallel shift in the linguistic

medium of juridical discourse, i.e., from exclusive use of vernacular

Arabic in the former3 to that of some variety of literary Arabic in

legal documents emanating from the Muslim court.

The use of literary Arabic has here distinctly cultural (rather than

purely sociolinguistic) undertones since what is entailed is not mere

‘translation’ of a stable discursive content from a Low linguistic reg-

ister into a High one4 but rather a profound restructuring of the

Bedouins’ juridical Weltanschauung concomitant with transition from

nomadism to sedentary life, in the course of which, both the sub-

stance of legal discourse and the formal framework in which it is

conducted also undergo significant change. Hence in this sociocul-

tural context, Bedouin Arabic can be said to encapsulate and medi-

ate a cultural stance and not merely a Low language register.

All traditional ‘literary’ forms of expression among Arab nomads

are oral;5 thus legal documents constitute—for settled Bedouin still

dominated by the unwritten norms of tribal customary law—the first

and, sometimes, only exemplars of literary production. Layish/Shmueli,

Custom, 31 state:

2 Societal complexity here results from the proliferation of new patterns of social
interaction and power relations entailed, for instance, in land-ownership, special-
ization and new division of labour, etc., against the background of gradual weak-
ening of the inner tribal kinship coalition ('aßabiyya).

3 See the transcripts of Sinai Bedouin court cases with detailed commentary in
Stewart, Texts.

4 Cf. the notion of diglossia in Marçais, La diglossie and, especially, C.A. Fergu-
son’s programmatic 1959 paper of that name, where the term designates “a rela-
tively stable language situation in which, in addition to the primary dialects of the
language (which may include a standard or regional standards), there is a very
divergent, highly codified (often grammatically more complex) superposed variety,
the vehicle of a large and respected body of written literature and is used for most
written and formal spoken purposes but is not used by any sector of the commu-
nity for ordinary conversation”; cf. also Ferguson, Diglossia revisited.

5 Intended here are several types of oral literature transmitted via collective mem-
ory: elements of tribal history, genealogy, poetry, and ‘wisdom literature,’ i.e., pro-
verbs, popular sayings and rhymes), which traditionally fall entirely within the domain
of colloquial Arabic usage.
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It seems that in Bedouin society the document is very rare but its fre-
quency increases with the progress of sedentarization. The principal
factors in this connexion are closer contacts with the settled popula-
tion in economic relations and land transactions; the transition from
collective ownership (mushà' ) to individual ownership; the influence of
shar'ì (and civil) justice; the exigencies of modern administration; the
spread of literacy, . . .

The legal document is an ancient literary institution in the cultural

history of the Near East,6 in effect, a paradigmatic case of the spread

of literacy in the service of administration.7 Consequently, it may be

useful here to integrate a perception of literate culture emerging from

an entirely different discipline in the work of the British social thinker

and littérateur Raymond Williams (1921–1988):

Williams insisted that culture be understood through ‘the analysis of
all forms of signification . . . within the actual means and conditions of
their production’ (Williams, Culture, 64–65). . . . The shared meanings
of culture are not ‘out there’ waiting for us to grasp them. Rather,
they are the product of signifying practices, most notably those of lan-
guage. Language constitutes material objects and social practices as
meaningful and intelligible, it structures which meanings can or can-
not be deployed under determinate circumstances by speaking subjects.
(Barker/Galasinski, Cultural Studies, 3)

Since juridical formulations and provisions also take within their

ambit the social behaviour, beliefs, and expectations of ordinary peo-

ple, it is meaningful to scan legal texts for traces of formal or sym-

bolic configurations in language use encoding cultural meanings. The

study of Arabic court protocols as literary products provides the ana-

lyst with a framework for characterizing these official documents as

a species of ‘literary genre.’

Once issued, court protocols have a Nachleben becoming, in practice,

cultural instruments whereby the qà∂ì not only mirrors the behav-

ioural and ethical norms of his social entourage but, in a very real

sense, creatively constructs and legitimizes them. Thus the language

6 The categories of data presented in the standard schema of the present legal
documents and their categories are probably also very old; they recall, in some
respects, ancient formularies such as that exemplified in Aramaic papyri from
Elephantine (c. 500 B.C.; cf. Yaron, Aramaic Papyri, 7–8); see also Khan, Background.

7 Thus the resort to documents among sedentarizing Bedouin invites comparison
with an ancient situation where the distinction between literary and official com-
positions was immaterial (cf. Vantisphout, Memory and Literacy, 2191).
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of a legal document implements inter alia the discursive function of

canonizing juridical wisdom enunciated therein conferring on it the

stamp of authority underpinning a Muslim ‘textual polity’ (Messick,

Calligraphic State, 1). Oddly, despite their extensive use in Muslim

courts, legal documents lack a doctrinal basis granting them eviden-

tial value under the sharì'a (Messick, op. cit., 203).

The admission of written documents in the legal practice of Libyan

Bedouin probably harks back to some time in the 19th century with

the establishment in Cyrenaica of the Sufi order of the Sanùsiyya—

the Grand Sanùsì founded his first fraternity (zàwiya) in 1843, Evans-

Pritchard, Cyrenaica, 1. Certain features in the language and style of

these legal documents may therefore continue a tradition of written

Arabic cultivated within circles of Muslim jurists (a species of Muslim

chancery) before the revival of modern literary Arabic in the late nine-

teenth century (Hartmann, Orient, 9). Continuity with older legal tra-

ditions is also suggested by the content of certain documents in the

corpus under study. Suffice it to mention, in this regard, doc. 54

dealing with bequest of property as testamentary waqf. Of particu-

lar interest here is the manner whereby the location of the estate is

specified:

I have a house bordering on its southern side the house of M˙ammad
b. Zrèdì, on its eastern side the house of M˙ammad 'Alì Fantarì, on
its northern side the house of Zaynab bint Mas'ùd, and on the west-
ern side the road [called] Sìdì 'Abd al-Salàm, . . . (54, 12–14).

This method of marking the boundaries of a property was presum-

ably mediated to Libyan law via the Ottoman land system8 (elaborated

in 1858).9

8 In Palestine of the late Ottoman period, one notes its use in the so-called ‘old
Ottoman system’ (cf. intro. to doc. 63) which remained in force until the Mandate
period when it was replaced by the British method of registering land in units of
‘blocks’ and ‘parcels.’

9 In actual fact, it is great deal older. It is interesting to note that Yadin et al.,
Documents, [7] exemplify it in a Nabatean-Aramaic sale agreement (lines 4–5) and
state: “A persistent Near Eastern convention amply evident in the Na˙al Óever
papyri, is the delimiting of real estate parcels by reference to abutting properties
on all sides, in directional sequences. . . . Looking beyond the corpus of Judean
Desert documents, one discovers that the delimiting of real estate parcels by abut-
ters is a widespread ancient tradition well attested in Aramaic and Greek records
persisting into Medieval Arabic legal documents . . . Khan (1993:31–32), in his edi-
tions of Arabic texts from the Cairo Genizah, illustrates the currency of this prac-
tice in Medieval Egypt.”
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The plausibility of continuity mooted here with medieval usage in

the language of the present legal corpus underscores the potential

significance of this ‘literary genre’ to research on traditionally dis-

tinctive features of Muslim Arabic. Also worth mentioning in this

connection, is the fact that—as in the ancient Akkadian bureaucracy

(cf. von Soden, op. cit., 134)—the clerk in a Muslim court was, in

many cases, a future judge; this factor may, in the long run, have

contributed to some degree of conservatism in norms of language

and style.

The aim of the present research is to delineate salient aspects of

the interface of law, language, and culture in a society of sedenta-

rizing Cyrenaican Bedouin as reflected in the Libyan legal docu-

ments under study.10 Two specific parameters of orality in the legal

texts will be examined: (a) subclassical (mostly vernacular) formal

traits in their language, and (b) the cultural significance of anthro-

ponyms in the legal documents as exponents of folk religion.

2. Linguistic notes

Unlike court records in the West, for instance in America, where

“the law requires a verbatim trial record” (Walker, Verbatim record,

205), court protocols issued by sharì'a courts are, in most cases, con-

cise statements11 drafted by a clerk (kàtib) at the improvised dictation

of a qà∂ì or his deputy (nà"ib) summing up—rather than reporting

in detail—verbal exchanges in a trial. As noted in Layish, Legal Docu-

ments, 2,

. . . the legal documents are not transcriptions of legal proceedings that
took place in court. Usually, the documents are very concise. Only
issues relevant from the legal point of view are recorded, and these
are phrased in general terms that do not convey to the outside observer
an accurate insight into the parties’ states of mind, their specific motives,
and the backgound to the events in question.

10 The Libyan sharì'a courts were abolished by Muammar Qadhdhafi in 1973.
11 An idea of the conciseness of some of these documents can be obtained by

noting the quantity of additional insertions necessary in a fully explicit translation
of these Arabic texts into a foreign language.
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A legal document ordinarily comprises a ritual opening,12 the speci-

fication of purpose, statements or depositions by litigants, claimants,

and witnesses—often incorporating fragments of narrativity—and the

summing up and sentence of the presiding qà∂ì. In the documents

from Ajdàbiya, the latter’s intervention can entail a certain degree

of intertextuality, i.e., (usually unidentified) allusions to treatises on

Muslim law.

A systematic analysis of the language of these documents is beyond

the scope of the present preliminary study. The following remarks

address a few representative instantiations of subclassical usage observed

in the legal documents with the aim of exemplifying, in tentative

fashion, the stylistic range typifying legal discourse in a Libyan shar'ì
setting. Significantly, a similar linguistic mixture appears to charac-

terize legal documents from other parts of the Arab world, e.g.,

Arabia (“The cases . . . are written in a mixture of colloquial and

classical Arabic”; Sergeant, Law cases, 33).

The subclassical traits addressed here are, to be sure, not special

to the language of the legal documents under study but would seem,

nonetheless, to merit attention inasmuch as they pertain to an insti-

tutionalized norm of written Arabic evidently current in the former

day-to-day usage of Libyan Muslim (sharì'a) courts until their abo-

lition. In the interests of brevity, I shall present the following lin-

guistic comments in note form:

(i) From the perspective of orality adopted in the present paper,

a revealing formal feature at the level of discourse attested in the

language of the documents relates to the treatment of reported speech.

Despite the already noted relative marginality of verbatim records

typifying Muslim court protocols, several documents in the present

corpus nonetheless display a fair amount of reported discourse in

direct, indirect, and mixed speech modes (e.g., docs. 1, 4, 7, 9, 11,

12, 21, 25, 60, etc.).

Indirect speech is a highly grammaticalized mode of expression

requiring a degree of reflection on the part of the speaker together

with adoption of psychological distance from the reported events.

Facility in negotiating a self-distancing posture here may well be cul-

turally conditioned.

12 The function and meaning of the ritual opening in Arabic legal documents is
commented on in the following section dealing with the significance of Islamic sym-
bols in these legal texts.
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A statement in indirect speech presents a grammatically more 

complex sentence structure than its direct counterpart since it entails

embedding of the reported statement into a larger syntactic form.

In its turn, subordination involves several formal shifts: adoption of

3rd person pronouns instead of the original 1st and 2nd person

forms, switching of deictics, temporal adjustments in the verb, etc.

Consequently, the category of ‘indirect speech mode’ can be said to

pertain, in principle, to a more evolved discourse type constrained

by a set of consciously applied rules requiring facility on the speaker’s

part in handling abstract grammatical representations.13 It is there-

fore understandable that, in informal registers, speakers may opt for

the grammatically less encumbered direct speech mode.

In fact, the most frequent mode of reported speech occurring in

the legal documents is direct:

(a) wa-˙alafat bi-naßßihi kamà yajib qà"ilatan bi-llàhi lladhì là ilàha illà
huwa . . . anna14 zawjì 'Abdallàh 'Ìsà là taraka lì shay"an wa-là lahu shay"an
yubà' ‘and she swore in the wording (naßß) [of yamìn al-qa∂à"], as required
[under the shar'ì procedure]: [I swear] by Allah, beside whom there is
no God . . . that my husband 'Abdallàh 'Ìsà left me nothing, and that
he owns nothing that can be sold [to provide maintenance]’ (29, 5–7);
(b) ˙a∂ara Ibràhìm . . . qarrara mudda'iyan 'alà ßihrihi Muftà˙ . . . zawj ibnatihi
Khadìja al-madhkùra qà"ilan fì da'wàhu anna15 Muftà˙an hàdhà l-˙à∂ir bi
l-majlis tazawwaja bi-bnatì Khadìja mundhu xamsat a'wàm ‘Ibràhìm appeared
[in court] . . . In the claim against his son-in-law Muftà˙ . . . husband
of his aforementioned daughter Khadìja, he stated: Muftà˙ present
here at this court session married my daughter Khadìja five years ago’
(31, 5–8).

The court protocol being essentially a textual record of an oral event,

it invites comparison with other written texts of oral literature, where

a high incidence of the direct speech mode has also been noted (cf.

Bauer, Indirect speech, 92).16

As can be inferred from the aforecited examples, use of direct

speech in the documents can also occur after an introductory par-

ticle as in Classical Arabic:

13 In this connection, it is not trivial to note that the structure of sentences in
indirect speech is sometimes subject to conflicting interpretations (e.g., of the sequence
of tenses in English; van der Wurff, Sequence, 264f.).

14 For Classical Arabic qà"ilatan . . . inna.
15 For Classical Arabic qà"ilan . . . inna.
16 Direct speech is also widely exemplified in Cyrenaican narrative styles; see the

texts in Panetta, Bengasi I, passim.
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nàdùhu an axbirnà bi ra"yika ‘sie riefen ihnen zu: Tue uns deine Mein-
ung kund!’; ba'atha rasùlan ilà Ibràhìm an là ta∂a' kitàbì min yadika ‘er
schickte einen Boten an Ibràhìm: Lege meinen Brief nicht aus deiner
Hand!’ (Reckendorf, Die syntaktischen Verhältnisse, 575); katabtu ilayhi
bi-an qum ‘I wrote to him, Stand; i.e. I wrote him the command to
stand’ (Lane 104).

Significantly, the systemically unmarked option for reported discourse

obtaining in certain Arabic colloquials also appears to be direct

speech, sometimes with minimal grammaticalization, as in Cairene:

In der lebhaften Sprechweise der Araber werden die Ausdrücke für
“sagen” vor Einführung der directen Rede häufig ausgelassen, und
wird dieselbe entweder ohne alle Copula oder auch mit we direct in
den Satz eingeführt. Beispiele: xaba†et 'albàb †il'et imràt elxawàga mìn “sie
klopfte an die Thür; da kam die Frau des Kaufmannes heraus (und
sagte): wer (ist da)?” Ebenso qàlet laha yaxtì ana xaltik fulàne ahlan wesahlan
sallimù 'ala ba'∂5hum “sie sprach zu ihr: “meine Schwester, ich bin deine
Tante so und so”. (Die andere sagte:) “willkommen!” Sie begrüssten
einander.”17 (Spitta, Grammatik, 389)

Of particular interest, in the documents under study, is a tendency

to shift from a direct to an indirect speech mode within the bound-

aries of the same utterance. A well-known instance of this option in

many languages is the usage known in French as “style indirect libre”

typically exemplified as a literary device aiming at spontaneity and

naturalness in belles lettres:

Flowers? Yes, flowers, since he did not trust his taste in gold . . . (Virginia
Woolf, Mrs Dalloway, 124).

Mixing of direct and indirect speech in the documents, however,

takes a somewhat different form. In the following examples, a main

clause displaying a verbum dicendi (qàla, qarrara, idda'à, etc.) is syndet-

ically joined to a statement in conventional indirect speech; the lat-

ter then undergoes a sudden shift to direct speech, the change being

explicitly marked by a switch of pronominal deictics:

(a) ˙a∂arat Khèriyya . . . wa-qarrarat anna zawjahà 'Izz al-Dìn . . . †allaqahà
thalàthan là †alàqayn kamà za'ama. . . . wa-˙aythu anna 'Izz al-Dìn al-madh-
kùr †allaqanì bi-˙u∂ùr kull min M˙ammad . . . ‘Khèriyya stated in court
that her husband 'Izz al-Dìn divorced her by means of a triple repu-

17 For omission of qàla introducing direct speech in certain narrative contexts in
Modern Standard Arabic, cf. Blau, Syntactic Trends, 214.
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diation and not by means of a double repudiation, as he had [previ-
ously] alleged . . . “and since the aforementioned 'Izz al-Dìn divorced
me in the presence of each of [the following]: Mu˙ammad . . .”’ (35,
4–8); (b) idda'at al-˙urma al-musammàt Sa'ìda . . . zawjat Íàli˙ al-Jarma
sàbiqan 'alà Ibràhìm al-Îabi' wa-qàlat fì du'àhà anna18 zawjahà al-madhkùr
ya†lub minnak yà Ibràhìm mablagh thaman19 zawàzil ‘a woman called
Sa'ìda . . . the former wife of Íàli˙ al-Jarma . . . brought a claim against
Ibràhìm al-Îabi' [her present husband] stating that her aforementioned
husband Íàli˙ “claims from you, O Ibràhìm, a sum equivalent to eight
camels”’ (27, 1).

Shifts of speech mode in these Arabic legal documents are presum-

ably a by-product of courtroom pragmatics whereby, in certain con-

texts, citation of the speaker’s ipsissima verba enhances the document’s

evidential weight.20

Mixing of direct and indirect speech modes in Semitic and other

languages has been insightfully examined in Goldenberg, Direct Speech,

91–92 where the author concluded:

The formation and status of direct-speech constructions, the problem
of differentiating between direct and indirect, the possible combina-
tions of direct and indirect elements, . . . do not leave much sense in
sticking to the simplistic description of two categories, the one of a
direct-literal-asyndetic quotation and the other of an indirect, deicti-
cally switched and syntactically-transposed embedding, even if these
are supplemented with a third category of “semi-indirect”, half-switched
and asyndetic veiled speech.

Significantly, mixed speech modes in some of the legal documents

under study entail a degree of degrammaticalization exemplified by

a certain degree of inconsistency in the implementation of prono-

minal deixis:

(a) fa-ajàbahum A˙mad as-Sarràr: idhà l-zawja ˙alafat 'alà l-muß˙af al-sharìf
anna sabab nufùrihà wa-'adam rujù'ihà ilà baytì anna zàhida fìhi . . . 'A˙mad
as-Sarràr answered them as follows: “If the wife takes an oath on the
noble Qur"àn that the reason for her alienation from me and her
reluctance to return to my conjugal home is her own personal aversion

18 For Classical Arabic qàlat . . . inna.
19 The form 'aman ‘eight’ with a short vowel in the second syllable here proba-

bly reflects a vernacular pronunciation as in Cairene tämän (Spitta, Grammatik, 158).
Panetta, Bengasi, 159 cites only the equivalent with the etymological long vowel tmàn
awràg ‘otto foglie.’

20 On use and non-use of dialect in reported speech integrated in Arabic jour-
nalistic discourse, see Fakhri, Reported Speech, 176f.
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for him [me] . . .”’ (70, 8–9); (b) qarrara l-zawj anna kàffat mà lì 'alayhà
min ßadàq sàbiqan tanàzalt lahà 'anhu ma'a 'adà arba'ata 'ashara junayhan
lahu bi-dhimmatihi idhà ßàr al-kha†a" minhà tadfa' lahu . . . ‘her husband
stated: “[In the case of an eventual divorce] I hereby renounce in her
favour the entire [prompt] dower previously due to me from her with
the exception of 14 pounds, which were his [mine], owed to him [me]
by her. In the event that the guilt [for the dissolution of the marriage]
is imputable to her, she will be required to pay him [me], etc.”’ (10,
15–17).

In the examples cited here, the reported statement begins in direct

speech (cf. baytì) and then shifts abruptly to the indirect mode (cf.

fìhi ). Inconsistent pronominal deixis in this context invites compa-

rison with instances of degrammaticalization concomitant with oral-

ity reported in other languages. Thus Fleischman, Philology, 21 observes

that Old French, “very much a spoken language, the communica-

tive instrument of a fundamentally oral culture adapted to writing”

displays “tense usage to defy grammatical logic with jarring alter-

nations between the past and the present. . . .”21

(ii) In the realm of syntax, recurring deviations from normative

usage show up in numerical expressions. Classical Arabic ordinarily

places definite numerals after the quantified noun: al-ashkhàßu l-thalà-
thata 'ashara, though placement of the defined numeral first before

an undefined noun (e.g., al-thalàthata 'ashara shakhßan) is also current

but technically incorrect (Krahl/Reuschel, Lehrbuch, 214). Our doc-

uments frequently resort to the latter option: idhà dafa'a lì l-'ashrata
gunayhàt (1, 16), presumably under the impact of colloquial usage.

The rule of gender polarity between a noun and its qualifying

numeral is not always observed: thalàthu asàwira min al-fi∂∂a ‘three sil-

ver bracelets’ (2, 3) for thalàthatu asàwira, the rule of concord being

based on the gender of the singular form of the noun: siwàr (m);

banàtuhà l-thalàtha ‘her three daughters’ (45, 12) for banàtuhà l-thalàth
‘her three daughters,’ bi∂'atu sinìn ‘a few years’ (55, 4) for bi∂'u sinìn,
etc. Analogous departures from the norm show up in numerals from

11 to 20: wa-siwàr min al-fi∂∂a zinatuhu sittata 'ashara ùqiyyatan ‘and a

silver bracelet weighing 16 uqiyyas’ (5, 9) for sitta 'ashrata ùqiyyatan;
arba'ata 'ashara ùqiyyatan ‘14 uqiyyas’ for arba'a 'ashrata ùqiyyatan (5, 9);

sab'ata 'ashrata sanatan ‘17 years’ (32, 8) for sab'a 'ashrata sanatan, etc.

21 The topic of orality and law has been extensively investigated in relation to
legal texts in European languages; cf. Claassen, Recht und Schrift, Vollrath, Gesetzgebung,
and Schmidt-Wiegand, Stammesrecht.
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Discrepancies of this kind in the use of literary Arabic numerals are

not surprising since the archaic and grammatically complex rule of

gender polarity obtaining in several Semitic languages has been dis-

carded in Arabic colloquials spoken outside Arabia, Mörth, Kardinal-

zahlwörter, 162f.

(iii) Another clearly vernacular feature in the documents relates to

a special semantic function of the preposition li ‘to, for’ with a 3rd

pers. masc. sg. proclitic pronoun (i.e., lahu) conveying roughly the

meaning ‘ago, previously’:

(a) wa-dda'à Abù Kinnì l-madhkùr anna Wardugùh b. Bùrì qatala akhì Íàli˙
fì l-diyàr l-Tibbàwiyya lahu bi∂'at sinìn ‘The aforementioned Abù Kinnì
claimed that Wardugùh b. Bùrì killed my brother Íàli˙ in the terri-
tory of the Tibbù tribe a few years ago’ (55, 3–4).

This special use of literary Arabic li seems to be modelled on the

expression l-ah in the Cyrenaican Arabic vernacular, as can be inferred

from the following example:

hù mén†ere“ l-ah “har ‘egli è divenuto sordo da (lett.: a lui—e—) un mese’
(Panetta, Bengasi I, 284).

Some dialects, such as Palestinian Arabic and Maltese, have evolved

a closely comparable temporal use of a directional preposition with

an enclitic pronoun which—as in Libyan Arabic—also refers back

to the sentential subject: Palest. Ar. "ili sè 'tèn bastanna ‘I’ve been wait-

ing for two hours’ and Maltese ‹ili sag }htejn nistenna› (same meaning).

(iv) A highly interesting trait in the language of the documents

relates to the use of the expression là zàla as in the following sentence:

wa-là zàla l-˙àl mustamirran ilà mà qabla l-tàrìx bi-bi∂'at ayyàm ‘Such was
the situation until a few days ago’ (1, 7).

Blau, Syntactic Trends, 174 has commented on the diffusion of this

expression—instead of the expected mà zàla—in certain forms of

Middle Arabic and stressed the difficulty of explaining

. . . why this hyper-correct usage of là contrary to both Classical Arabic
and Neo-Arabic, has arisen especially in Middle Arabic là ziltu, etc.
Fleischer, I, 447, speaks of a composite mà zàla, which does not,
however, explain why là is used more before zàla than before other
perfects . . .

This odd usage in the language of the legal texts under consideration

is clearly not of dialectal origin since Benghazi colloquial Arabic, like

other dialects, here shows mà-zàl ‘ancora’ (Panetta, Bengasi 1, 308):
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mà-zàl mà yàkel“ ‘non mangia ancora’; mà-zàl gà'ad ‘(egli) c’è ancora’
(op. cit., 272).22

Panetta’s hyphenation of dialectal mà-zàl intimates that this express-

ion has undergone lexicalization with loss of sublexical complexity

and concomitant grammaticalization—hence it never shows the dis-

continuous negative adjunct {-“} that is normal with ordinary verbs

in many Arabic dialects.

The negative particle là in là-zàla occurring in the legal texts has

been transferred from the Imperfect form là-yazàlu ‘still, yet,’ as in

MSA là-yazàlu fì ˙àja ilayhi ‘he still needs it’ (Wehr, Dictionary, 449).

Analogical syntactic transfer of this particle to là-zàla was presum-

ably triggered off by the function of the Imperfect form là-yazàlu as

a marker of durative aspect. The temporally neutral character of

aspectual markers presumably facilitated the integration of the lexi-

calized negative particle là in a perfective context.

(v) In both Classical and vernacular Arabic, relative clauses refer-

ring back to a definite antecedent require a relative pronoun some-

times omitted in our documents: Raj'a bnatu l-ÓafìΩ ummuhà Shwèkha
‘Raj'a, the daughter of al-ÓafìΩ, whose mother is [called] Shwèkha’

(5, 3); al-rajul al-mad'uww Sàlim b. Abì l-Qàsim ummuhu Sharìfa ‘the man

called Sàlim b. A.Q. whose mother is [called] Sharìfa’ (5, 5); Fà†ma

bint M˙ammad ummuhà Ràb˙a ‘Fà†ma, M˙ammad’s daughter, whose

mother is [called] Ràb˙a’ (6, 3).

(vi) In the morphological sphere, a significant but unsystematic

trait imbibed from spoken Arabic is the n-kt-b Imperfect: marking of

the 1st pers. sg. of the verb with the prefix n- (indicated in bold

print in the examples cited below) replacing Old Arabic "a-. This

formal trait can occur, as in the example just cited, juxtaposed to a

genuine classical 1st pers. sg. form. Understandably, it occurs mostly

in verbal lexemes that are common coin in Libyan colloquial Arabic,

e.g., derivatives of †lb, by', wßl, shhd, rj', etc.:

(a) na†lub min jànib al-shar' al-sharìf [an] nabì'ahà lahu ‘I request from
the noble Sharì'a Court [permission] to sell it to him [i.e., the hus-
band’s share of the irrigated plot to his partner]’ (28, 6); (b) wa-ba'da
dhàlika lam nattaßil bihà ‘after that, I had no contact with her’ (41,
28); (c) hàdhà mà nashhad bihi ‘this is what I testify’ (48, 12); (d) wa-
˙aythu anna al-˙àdith qadarahu allàh ta'àlà na†lub tasjìlahu bi l-ma˙kama

22 For the inflection of dialectal mà-zàl, cf. Owens, Libyan Arabic, 159.
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l-shar ' iyya ‘and since this accident has been ordained by Allah the
Exalted, I ask that it be registered in the Sharì'a Court’ (58, 10–11).

This morphological trait is a well-known shibboleth of Maghribì
Arabic (cf. Cyrenaican colloquial nimsik, nagbal, niktib, nàkil, etc.,

Owens, Libyan Arabic, 218, 224), and can be heard in parts of Egypt

and westwards in all the dialects of N. African Arabic (Blanc, Imper-

fect); it is also characteristic of Andalusì Arabic (Corriente, Gram-

matical Sketch, 100), Sicilian Arabic, and Maltese.

(vii) In the inflection of the dual in nouns, the oblique form, the

source of the colloquial dual (cf. Blanc, Dual ), appears in place of

the nominative and vice versa:

(a) fa-innì musta'idd bi-an nadfa'a lahà qìmata l-ra†làn al-madhkùràn . . . ‘I
hereby undertake to pay her [a sum] equivalent to the aforementioned
two rotls of silver’ (33, 8) for al-ra†layn al-madhkùrayn.

Actually, deviations with regard to case inflection also occur in more

general fashion in the documents:

wa-yadfa' ˙àja min al-daràhim li-banù 'amm al-maqtùl ‘and he will pay one
˙àja in cash to the victim’s male paternal cousins’ (55, 7–8) (for li-banì
'amm al-maqtùl ).

(viii) In the realm of phonology, one notes a trend towards elision

of short vowels in open unstressed syllables familiar from many vari-

eties of vernacular Arabic. In the documents, it is signalled by inser-

tion of secondary prosthetic alif (here indicated by zero) before ensuing

word-initial consonant clusters. Whereas vocalic elision is fairly sys-

tematic in the varieties of colloquial Arabic where it occurs, the doc-

uments examined here display it exclusively in names: ‹øm˙md› (1,

11) (= M˙ammad), ‹øbryk› (= Brìk), ‹øjdyd› (18, 6) (= Jdayyid), ‹mrym

bnt ø˙syn› (45, 5) (= Maryam bint Ósèn), ‹øjlwlàt› (58, 5) (= Jlùlàt),
‹zwjt m˙md bw ø˙syn . . . ywns bw ø˙syn› (65, 1) (= zawjat M˙am-

mad bù Ósèn . . . Yùnus bù Ósèn), etc. The toponym Ajdàbiya is cited

throughout the documents both with and without prosthetic alif, e.g.,

‹jdàbyh› (1, 4; 13, 3). The recognition tendered here to spoken ren-

ditions of frequently used names gives a rough idea of the ‘code-

switching’ between formal and informal linguistic registers characterizing

verbal exchanges in the Libyan courtroom. Dialectal influence is also

evident in fa'àlil plurals with a weak third consonant position, where

the documents show dialectal /y/ rather than hamza: ˙awàyij, bahà-
yim, etc., and in morphophonemic restructuring of verbs with final
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hamza as finally weak, e.g., qara"a ‘he read’: fa-ba'd mà qaraynà (for

qara"nà) 'alayhà al-jawàb . . . ‘After I read out the letter to her . . .’ (19,

5); note also hypercorrect ‹"› in ‹bana"› (1, 8) for ‹banà› ‘he built’

and elision of the glottal catch yielding a new diphthong in 'ayla
‘clan’ (63, 9) continuing dialectal 'èla < OA 'à"ila.

An intriguing phonetic oddity in the documents is the orthographic

variant ‹jyblh› (63, 10) for the clan name Jàballàh which de Agostini,

Popolazioni, 408–9, transcribes both as Giabàlla and Gebàlla (54, 22).

The variant with the fronted reflex ‹ì› < OA à would seem to be

a rare occurrence in these documents of the so-called imàla shift

reported in some varieties of Cyrenaican Arabic affecting the low,

central, long vowel in certain fronting consonantal environments: “ieri
‘buying’ < *“àrì, giddiem ‘in front of ’ < *quddàm (Mitchell, Language,

36, 66). The imàla reflex—realised [è]—also typifies the Bedouin

dialect spoken by the 'Awlàd 'Ali encamped in Sà˙il Maryù† in the

Western Egyptian desert (cf. Ma†ar, Lahjat al-badw, 51–70).

(ix) The impact of orality on the documents also pervades the lex-

ical domain which has integrated several traditional legal concepts

pertaining to customary law ('urf ): mughtàΩa ‘an angry wife,’ dàr 'adl
(doc. 9) ‘tribal institution for handling marital disputes,’ and rhym-

ing expressions enshrining dictates of legal lore: 'alà 'ayb aw ghayb

(1,15)—lit. ‘in the case of shame or absence’—that is, in the event

of the wife’s adultery or the husband’s absence through death or

desertion (cf. Glossary, 288, s.v. 'ayb); wa-baytuhà wa-mà lamma wa-

ra"suhà wa-mà ∂amma (5, 10) (referring to the event of divorce or the

husband’s decease; Glossary, ibid., s.v. bayt), etc.

The aforementioned concept dàr 'adl is, within the scope of this

paper, of paramount interest since its referent is essentially the cus-

tomary law institution designated by the vernacular Arabic term bayt

ish-shanà'a, lit. ‘the house of repulsiveness’ in the juridical traditions

of the Cyrenaican Bedouin (for details, see Glossary, 287, 289 and

Layish, Dàr 'adl, 205f.). Relexification of this customary legal con-

cept by means of a literary Arabic equivalent underscores the postu-

lated formal iconicity of the diglossic gradient vis-à-vis the dichotomy

obtaining between 'urf and sharì'a. Paradoxically, this innovative

lexification legitimizes an institution that runs counter to the letter

and spirit of Muslim law which safeguards by means of heavy sanc-

tions the privacy of the individual’s home (cf. doc. 9).

(x) Highly noteworthy in the realm of lexical and semantic cre-

ativity bridging the conceptual domains of 'àda and sharì'a are two
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technical terms in the documents deriving from well-known Arabic

lexemes but conveying meaning patterns apparently unattested in the

standard dictionaries, literary or dialectal: ˙àja and lijàm. The term

˙àja here designates a standardized unit specifying a variety of pos-

sible referents ranging from cash to clothing or personal effects:

wa-alzama nafsahu bi-daf ' al-diya al-ma'rùfa 'indahum arba'at jimàl min dhu-
kùr al-ibil wa-˙àjatayn ghanam wa-˙amìr wa-arba'at ˙awàyij 23 daràhim. wa-
lil-maqtùl uxtayn24 fì diyàr Tibbù. ittafaqù yadfa' lahunna jamalayn wa-˙àja
min al-bahàyim wa-˙àja min al-daràhim wa-yadfa' ˙àja min al-daràhim li-banù
'amm al-maqtùl . . . ‘He obligated himself to pay the blood money that
is customary (ma'rùf ) among them, that is, four male camels, two ˙awàyij
of sheep and donkeys, and four ˙awàyij in cash (daràhim). The slain
man (maqtùl) has two sisters in Tibbù territory (diyàr), and it was agreed
that [the perpetrator] would pay them [out of the aforementioned
blood money] two camels, one ˙àja of livestock, and one ˙àja in cash.
He will [also] pay one ˙àja in cash to the victim’s male paternal cou-
sins . . .’ (55, 6–9).25

The aforementioned semantic continuum pertaining to the lexeme

˙àja probably derives by back-formation from the meaning of the

plural equivalent ˙awàyij (= Lit. Ar. ˙awà"ij ) ‘everyday objects, effects,

clothes, etc.’ (Wehr, Dictionary, 246). The singular ordinarily means

‘need, thing’ in most North African vernaculars, and ‘necessity, re-

quirement, prerequisite; natural, bodily need, necessary article, thing,

object’ (Wehr, loc. cit.) in literary Arabic.

According to Fraenkel, Fremdwörter, 100 the Arabic term lijàm con-

tinues Syriac l 6gòmò ‘bridle, bit’ ( J. Payne Smith, Dictionary, 235); the

same meaning is retained in both literary and vernacular Arabic. In

the documents, the term is restricted to doc. 63 where it does not

have this meaning; rather it specifies a unit of immovable property

and usually occurs in the context of land requiring to be equitably

divided among members of a clan in the execution of a will (for

details, see Glossary, s.v. ljm):26

23 For arba' ˙awà"ij.
24 Normative Arabic usage here requires uxtàn.
25 For other occurrences of this lexeme, cf. docs. 6, 11–15; 13, 6–10; 46, 2–3;

and 55, 6–9.
26 The equivalent term in the Negev Bedouin vernacular is mi'nàh, pl. ma'àni (Mr.

Sasson Bar Zvi, p.c.).
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They convened a gathering at an appointed time (mì'àd ) in order to
divide [the land] among themselves the following year, God willing,
on the basis of the 35 lijàms constituting the entire land in question.
[The division is to be carried out as follows:] the Ówèj lineage [is
entitled to] 20 lijàms, the al-Bàbà lineage to 18 lijàms; etc. (63, 4–5)

This semantic innovation in the language of the legal documents

derives from the verb lajama ‘to restrain, curb’ (Wehr, op. cit., 1007),

hence ‘to limit, set the boundaries,’ for instance, of a piece of land.

Also worth mentioning here, are the cognates lajam, pl. aljàm ‘terra

mediocris inter asperam et aequalem’ (Freytag, Lexicon, IV, 88), ‘aver-

age ground’ (Hava, 679), and the unit of measure muljam ‘term for

a standardized measure of capacity’ (Ullmann, Wörterbuch, 254),

‘mesure dont on se servait à Baçra; . . . elle contenait 21/2 ßà' = 10

modd,’ Dozy II, 525). In Jewish Yemenite Arabic, lijàm means ‘bar-

rage constructed at the mouth of a main channel’ (Piamenta, Dictionary,

II, 445).

(xi) Finally, the documents display borrowings from colloquial

Arabic designating material realia: kiswa ‘woman’s dress,’ fù†a ‘apron,’

'shàr ‘she-camels,’ 'ajamiyy ‘young bull,’ zawàzil ‘gelded camels’ (27,

2), ˙awli ‘yearling ewe-lamb.’ The colour term in al-nàqa al-kha∂rà"—
lit. ‘the green she-camel’—probably denotes a greyish white camel

(cf. Borg, Color, 131).

Vernacular influence on the language of the documents sometimes

percolates the realm of phraseology:

. . . wa-yanqa†i' baynahum al-nizà' wa-lladhì yata'addà 'alà a˙ad bi-qatl aw
∂arb mà yulzim illà nafsahu wa-huwa l-mas"ùl ‘. . . and the dispute will be
settled. Whoever kills or assaults [in future] a member [of the killer’s
agnatic group] will make only himself liable [to vengeance] and he
alone will be responsible [for the consequences of the action]’ (55,
9–10).

The expression huwa l-mas"ùl here renders in a matter-of-fact collo-

quial register a Higher literary formulation such as wa-huwa sa-yata-

˙ammal mas"ùliyyata dhàlik.
(xii) Foreign words in the documents, conceivably imbibed from

the urban Libyan vernaculars, are mostly loans from colonial Italian:

‹krzy› [= *karròzì] (30, 4) ‘carriage’ < carrozzino ‘small horse-drawn

carriage’ (cf. Maltese ‹karoûûin›); ‹bìdùnì› (35, 9) ‘can, drum’ < bidone,

‹bràkh› [= *barrakka] (54, 14) ‘hut’ < barracca; ‹sinyùr qb†àn› [= ?

*sinyòr qabu†àn/qub†àn] (65, 6) < signore capitano. The rendition of

the name of the month September as ‹stmbr› (28, 2) reflects the

native pronunciation of It. Settembre.
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3. Interpreting anthroponyms in the legal texts

Wolfram von Soden (1985:126) has observed that in ancient Near

Eastern societies, “im strengen Sinn gibt es kein weltliches Recht,

sondern nur ein religiöses.” It has rarely been noted that, from the

perspective of Semitic legal history, the customary law of the Bedouin

presents, in this regard, a striking exception in that it derives its

mandate essentially from tribal authority rather than by evoking

otherworldly, religious sanctions. By the same token, the adoption

of Sanùsì Sufism by the Cyrenaican Bedouin entailed a radical trans-

formation of their secular law and animistic religious orientation since

both agnatic authority and the sanction of a more classical form of

religion became concentrated in the hands of their tribal leaders.27

Geertz, Cultures, 126 has stressed that

Religion is never merely metaphysics. For all peoples, the forms, the
vehicles, and objects of worship are suffused with an aura of deep
moral seriousness.

Legal documents issued by sharì'a courts explicitly propagate the reli-

gious symbols of Islam. The shahàda with its invocation to Allah and

the Prophet Muhammad (bismillàhi l-ra˙màni l-ra˙ìm—wa-ßallà llàhu 'alà
sayyidinà Mu˙ammadin wa-àlihi wa-ßa˙bihi wa-sallam) is such a symbol.

Blessings at the head of protocols lend a religious dimension to

the text28 and ordinarily comprise an invocation of Allah, a prayer

for the Prophet, his family and companions, and a blessing for the

then ruling monarch Mu˙ammad Idris. This last practice was pre-

sumably inspired by the blessing invoked on the head of state dur-

ing the Friday prayer service;29 though it is also worth noting that

the Libyan monarch enjoyed the status of sharìf or descendant of the

Prophet and of head of the Sanùsiyya order.30

27 In practical terms then, this pattern of religious conversion with sedentariza-
tion amounted, in effect, to a shrewd political strategy enabling Bedouin to appro-
priate the power symbols conferring on them control over the settled community.
On Bedouin seeking interaction with neighbouring states, see Kressel, Shepherding,
Ch. 1.

28 Beyond the immediate objective of creating a religious aura around court pro-
ceedings, the blessings conceivably fulfill the more general aim of bringing all mun-
dane matters within the boundaries of religious space in conformity with a spiritual
viewpoint shared with other Semitic religious systems, e.g., Judaism and Christianity.

29 Note also, in this connection, the Arabic term àmìn (< Hebrew àmèn ‘certainly’)
at the end of the blessing formula (cf. Lane, Manners, 89).

30 This Libyan ruler’s state functions as Amir—and (later) king—were vested with
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Interestingly, doc. 2, ratifying a marriage contract states its cont-

ents in the form of a blessing: al-˙amdu lillàhi lladhì a˙alla l-nikà˙ wa-

bayyana a˙kàmahu “Praise be to Allah who established marriage and

made plain the laws concerning it!”

Trimingham, op. cit., 28 observed that “Power symbolism in Islam

is . . . primarily based on words.” The juxtaposition and close asso-

ciation of Allàh and Mu˙ammad (“le plus saint des noms musulmans,

après celui d’Allah”; Chebel, L’immaginaire, 118) at the head of legal

documents conveys to the Muslim perusing these texts something

more than a mere pious gesture. It is here suggested that these names

are iconically as inseparably linked as are the three persons of the

trinity in the Christian Basmala (bismillàhi wa-l-ibni wa-l-rù˙i l-qudus ‘in

the name of God, the Son, and the Holy Spirit’), where the con-

joined linguistic tokens for divinity and humanity intimate theological

equivalence. There are signs—specifically, in anthroponymic usage

reflected in the texts—indicating that, at the level of unreflective

thought, the metaphysical boundary between Allàh and Mu˙ammad

is, at the very least, blurred in some minds. Thus alongside classic

'Abd-names, which Muslim tradition set aside as an exclusively

theophoric name-set (i.e., pertaining to the so-called asmà" ˙usnà ‘beau-

tiful names’ evoking the deity), such as

'Abdallah, 'Abd al-Óamìd, 'Abd al-Salàm, 'Abd al-Qàdir, 'Abd al-ÓafìΩ, 'Abd
al-Ra˙màn, 'Abd al-Jalìl, 'Abd al-Wahhàb, 'Abd al-Karìm, 'Abd al-'Azìz, 'Abd
al-Salàm, 'Abd al-La†ìf, 'Abd al-'Aliyy, 'Abd al-Íamad, etc.,

the name pool in our documents shows the unconventional combin-

ations 'Abd al-Rasùl ‘the servant of [Allah’s] Messenger’ (20, 5; 58,

3), and 'Abd al-Nabiyy ‘the servant of the Prophet’ (46, 15–16) evo-

king the Prophet Mu˙ammad.31 These same 'Abd-names referring to

the Prophet have also been noted among the Negev Bedouin (per-

sonal observation).32

temporal authority modelled on western notions of government and would there-
fore seem to be intrinsically devoid of religious sanction in Islam (cf. Ayalon, Malik).
On the historical context around the creation of the Amirate of Libya, see Evans-
Pritchard, Cyrenaica, 105–106.

31 It appears that orthodox Muslims at the present time disapprove of their use;
one source designates them al-asmà" al-mu˙arrama wa-l-makrùha wa-l-manhiyy 'anhà ‘the
forbidden and loathsome names [whose use is to be] prohibited’ (an internet arti-
cle entitled xidmat asmà"i l-mawàlìd from Lahà-online dated March 2003).

32 Note also the name 'Abd Mu˙ammad recorded for Palestinian fallà˙ìn in Macalister/
Masterman, Personal names. For unconventional uses of the name component 'Abd,
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Earlier work on Islamic names—for instance, Hammer-Purgstall,

Ueber die Namen der Araber (1852), Garcin De Tassy, Mémoire (1854),

and Sir T.E. Colebrooke, Proper Names (1879)—recognized the exis-

tence of 'Abd-names evoking the Prophet but, to my knowledge, no

serious attempt has been made to account for them. Remarking on

the incidence of the name Abd an nebi along with orthodox 'Abd-

names in Hammer-Purgstall’s study, Colebrooke, op. cit., 183, observed:

It is not easy to understand how ‘the servant of the prophet’ finds a
place in a collection appropriated to attributes of God. Reverence for
Mahomet, Aly and his sons Hasan and Husain, finds expression in
some proper names is use among Persians and Turks as well as Arabs.
Thus we have:—

Abd ar rasúl, servant of the sent, i.e. the prophet; Gholam-i-Mahommed,
servant of Mahomed; Bandah-i-Aly, and Aly Kuli, servant of Aly; Murteza
Kuli, servant of the approved, i.e. Aly; . . .

De Tassy, op. cit., 443 also records the name 'Abd ussayyid referring,

no doubt, to the Prophet, designated sayyid in the Muslim Basmala. In

the documents, this name occurs in a genealogical sequence recorded

in doc. 61, 7: al-Dhìb b. 'Abd al-Sayyid b. al-Dhìb. In doc. 15, 6, the

unusual name Îull al-Sayyid 33 pertains to a freed Sudanese woman

slave; from a paradigmatic standpoint, this name may also belong

to the 'Abd name set, the component 'Abd being presumably limited

to men’s names. There is also one occurrence of the name com-

ponent al-Sayyid (16, 7) appearing alone.

It is probably not far off the mark to interpret the inclusion of

the Prophetic name in a formally theophoric name paradigm as

indicative of its bearer’s deification in the popular mind. Incidentally,

Sufism went a long way towards justifying such unorthodox views,

for instance, by attributing to the Prophet “pre-existence before cre-

ation” (Trimingham, Sufi Orders, 161), which, in the words of Nichol-

son, Studies, 87, “brings Mohammed in some respects very near to

the Christ of the Fourth Gospel and the Pauline Epistles.”

note its playful use in the odd nickname 'Abd el-A'raj ‘servant of the lame one’ (ibid.,
152).

33 The term ∂ull seems to be an altogether rare lexeme; Lane 1797 notes “its
usage in the manner of a proper name in the saying”: huwa ∂ullun bnu ∂ullin ‘he is
the unknown, the son of the unknown.’ Its application to a female here may either
reflect a prophylactic strategy or selection of a demeaning name such as is not
infrequently given to females in Arab families (cf. Borg/Kressel, Names).
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Conferral of the Prophetic name on one’s sons is more than a

token of reverence for its namesake since religious personal names

in a Muslim ambience traditionally mediate links with the super-

natural (Kister, Call yourselves, 3). In Borg, The enigma, I adduced

another instance of an intriguing linguistic token in colloquial Arabic

that plausibly mirrors a popular perception ascribing divine status to

the Prophet: the pronunciation of the Prophet’s name with velar-

ization (tafkhìm) among the Sinai Bedouin: Mhaááad (Stewart, Texts,

291), presumably by analogy with the velarized pronunciation of

Allàh.34 I there suggested that this phonological treatment of the Pro-

phet’s name would seem to signal, at the level of folk religion, a

restructuring of the boundary between the Allàh and the Prophet in

this group’s construction of the numinous. Arresting explicit evidence

of this perception in the Negev Bedouin’s religious consciousness is

referred to in Aref el-Aref, Bedouin Love, 41:

Veneration for Mohammed is very deep. Mohammed stands head and
shoulders above the rest of the prophets. Indeed, in some of their
minds, there is doubt whether they should place Allah or Mohammed
first. I have been asked more than once by the Badu whether
Mohammed is greater than Allah.

The perception at the level of popular Islam of the Prophet’s super-

human dimensions has been characterized in Peters (1996:338):

Between the historical Muhammad, the man who was born in Mecca
and died in Medina in 632 C.E., and the Muhammad of history who
grew up in his wake stand the dynamics of Muslim piety so strikingly
described by Tor Andrae at the beginning of this century and Annemarie
Schimmel in more recent times. The Muhammad of history has in
fact become far more than a mere mortal in a variety of ways, but
one transformation in particular has complicated the historian’s task.
Early on, early enough, at any rate, to infect the Muslim sources, a
veneration of Muhammad grew into the dogma of the impeccability
of the Prophet. Like the virginity of Mary in Christianity, the impec-
cability of the Prophet expanded ante, inter and post his call to
Prophethood. The Muhammad who worshipped the gods and god-
desses of Mecca well into his adulthood has all but disappeared behind
the doctrine of 'ißma, impeccability.

The viewpoint that the iconic transfer implemented in the aforecited

deviant 'Abd-names encodes a folk Islam finds support in Becker,

34 On the component of velarization in Allàh, cf. A. Fischer, Zur Aussprache and
Ambros, Zur Entstehung.
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Islamstudien, 37 commenting on the proliferation of names bestowed

on the Prophet by posterity:

Den schönen Namen Allahs sind dann die schönen Namen Muhammeds
nachgebildet, die auch ihrerseits wieder magische Bedeutung erlangt
haben.

This echoes Tor Andrae’s statement:

Einige sùfi’s lehrten, so berichtet Abu Bekr ibn al-'Arabì (gest. 545),
dass Gott tausend Namen und Muhammed ebenfalls tausend hatte.
Musste nicht für den einfachen frommen . . . der unterschied zwischen
den asma" al-˙usnà und den asmà" al-“arìfa unmerklich verwischt wer-
den (Die Person, 276).

The dissemination among Bedouin of a folk-version of Islam is in

itself not surprising given their physical distance from the centres of

religious observance. A closely comparable situation exists among the

Bedouin in the Judaean desert (Layish/Shmueli, Custom, 31), in Sinai

and in the Negev. On the brand of Islam practised by the Cyre-

naican Bedouin, Evans-Pritchard, Cyrenaica, 62–3 writes:

Though the Bedouin professed Islam before the Grand Sanusi influenced
them by his teaching, they were almost totally ignorant of its doctri-
nal content, rites, or ritual and moral duties, and it is safe to assume
that that they did not obey its precepts. It is safe to assume this because
even today, after a century of Sanusiya instruction, the Bedouin per-
form their religious duties in a perfunctory way, if at all, and when
Muslim law is at variance with tribal custom they follow tribal cus-
tom. . . . I very much doubt whether many of the Bedouins know how
to pray in the prescribed manner . . . Nevertheless, however lax they
may be in other things, all Cyrenaican Bedouin keep the fast of
Ramadan, and in this annual fast is summed up for them, more than
in anything else, the obligations and privileges of Islam and its unity
and strength.

De Tassy characterized the use of non-theophoric 'Abd-names as pe-

culiar to Persian and Turkish Muslims. A noteworthy feature of the

data furnished by De Tassy is the parallel treatment of the names

of Allàh and Mu˙ammad with that of 'Alì, the Prophet’s son-in-law

(cited in the author’s transcription), yielding a species of trinitarian

configuration:35

35 Cf. also the Yemenite saying: 'àd fìnì "an-nabì wa-'alì ‘Ich habe noch den Prophe-
ten und Ali in mir’ cited in Goitein, Jemen, 107.
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Abd Allâh «Serviteur de Dieu», Abd un-nabì, Abd urraçûl «Serviteur du
Prophète», Banda-i-Alì, Alì Cûlì, Gulâm-i Haïdar «Esclave d’Ali», . . . Lutf
Allâh «la Bonté de Dieu», Lutf-i Muhammad «la Bonté de Mahomet»,
Lutf Alì «la Bonté de Alì» (Mémoire, 464–5).

Whereas the tendency to deify 'Alì among extremist groups within

the Shì'a—e.g., the Nußayrìs—is well known (Bar-Asher/Kofsky, Nusayri

Doctrine, 258), the deification of Muhammad at the level of popular

religion is rarely discussed.

It is tempting to interpret the use of 'Abd-names in relation to holy

men in Islam as ultimately the outcome of Christian influence since

the issue of Jesus’ divinity and humanity had dominated the reli-

gious and political scene of the Near East in the centuries preced-

ing the emergence of Islam, yielding a subtle and philosophically

defensible theological notion of the God-man in the domain of

Christology. The analogy between Jesus and Muhammad at the level

of folk religion can be seen at work in a medieval popular institu-

tion—anathema to the orthodox—i.e., the feast of mawlid al-nabiyy

‘the Prophet’s birthday’ (12th of Rabì' al-Awwal ) which almost cer-

tainly developed under Christian influence on the model of Christmas

since the celebration of birthdays is not customary in Arab society.

G.E. von Grunebaum, Festivals, 73 notes:

According to the Sunnite historians and theologians, the first maulid
celebration is that arranged by Muzaffar ad-Din Kökbürü, a brother-
in-law of the famed Saladin, which took place in Arbela, southeast of
Mosul in Upper Mesopotamia, in the year 1207. In this festival those
Sùfi and Christian influences are prominent which, together with the tenden-
cies represented by the Shì'a, have done so much toward the devel-
opment of the veneration of the Prophet and the saints. [emphasis
added]

Thus the aforecited 'Abd-names may be insightfully interpreted as

popular religious tokens legitimized by a “drama in custom” not

unlike that surrounding the celebration of Christmas itself (Franken-

berg, Community studies, 146).36

36 On Jesus in early Islam, see Bashear.

338 alexander borg



The lexeme 'Abd and its plural 'ibàd were common coin in the

religious terminology used by the Arabic-speaking Christians of Óìra
in the Pre-Islamic period. Trimingham, Christianity, 156 notes:

The principal element in Óìra after it developed into a permanent
trading and dynastic capital came to be known as al-'Ibàd. This was
a grouping of mixed tribal elements united by allegiance to Christianity.
The word 'ibàd is clearly an abbreviation of the phrase 'Ibàd ar-Rabb,
“Slaves of the Lord”’ or 'Ibàd al-Masì˙, “Slaves of Christ”. In early
Muslim Arabic literature the word specifically means ‘Christians of al-
Óìra and district”, but sometimes it took on the general sense of
“Christians”, as in the expression al-'Ibàdiyyùn min Tamìm, “the Chris-
tians among the Tamìm”, although in fact all the settled northern
Tamìm were Christian.

A fairly common modern anthroponym among Christian Arabs is

'Abd al-Masì˙ ‘Servant of the Messiah,’ which is presumably calqued

on some such Aramaic form as *'Abd "ìshò ' (cf. the modern Neo-

Aramaic name 'Odìsho).37 The sharing of religious symbols and per-

tinent linguistic tokens between Christians and Muslims no doubt

occurred in large part in the context of culture contact in the reli-

gious realm such as that visualized for tenth-century Islam in Mez,

Renaissance, 418:

The festivals show how thin was the Islamic varnish over the popular
life. The Muslims celebrated all the Christian festivals—most of which
were nothing more or less than rivals of much older practices.

So much for anthroponyms of Islamic or other religious inspiration.

Not surprisingly, the legal documents under study also display a

set of traditional, pre-Islamic anthroponyms known from other Bed-

ouin communities. In Borg/Kressel, Names, we studied the anthro-

ponymic composition of recent genealogies of Negev and Sinai

Bedouin—a marginal and, in some respects, highly conservative area

of the Arab-speaking world—with the aim of discovering patterns of

name conferral ascribable to a Bedouin Weltanschauung. The bottom

line of our research was that traditional Bedouin names constitute

an in-language implementing a species of Whorfian template. The

following points merit notice:

37 'Abd names are well attested in Syriac: 'bd-“m“ ‘Servant of Shamash,’ 'bd-nbw
‘Servant of Nebo (Nabu),’ 'b(d)-ßlm" ‘Servant of ßlm",’ etc. (see Harrak, Christian
Onomastica, passim). Note also the Neo-Aramaic toponym ˇùr 'Abdìn in S.E. Anatolia.
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(a) Bedouin naming patterns represent a well-established structural

element in their agnatic genealogies, and entail the use of a rela-

tively close-ended inventory of anthroponymic root morphemes along

with a tendency to exploit their derivational potential, sometimes in

fairly elaborate fashion (cf. Sàlim, Salìm, Salàma, Msallam, etc., Borg/

Kressel, op. cit.);

(b) the frequency of Pre-Islamic personal names encoding an ele-

ment of animistic religion around an ancestral eschatology, which

has tended to militate against the use of classic Muslim names—with

the notable exception of the Prophetic name and its derivatives:

Mu˙ammad, A˙mad, etc.; thus Burckhardt, Bedouins, 97 noted:

Except Mohammed, which is not uncommon, true Muselman names,
such as Hassan, Aly, Mustafa, Fátme, or Aysha, are seldom found
among the Bedouins.

(Closely analogous statements occur in Hess, Beduinennamen, 6 and

Musil, Rwala, 8–9).

(c) the resort to typically Bedouin semantic themes (dakhìl ‘one

who places himself under the protection of s.o.’ > Dakha¬a¬¬ah), Óarb

‘war,’ etc., and to life in the desert.

This last anthroponymic type undoubtedly continues an ancient

lexemic stratum. Kister, Call yourselves, 9, states that in Pre-Islamic

Arabia, Bedouin generally gave their sons disagreeable names; pleas-

ant ones were reserved for women and slaves; this custom echoes

the saying in Ibn Duraid’s Kitàb al-Ishtiqàq, 4:

sammat abnà"ahà li-a'dà"ihà wa-sammat 'abìdahà li-anfusihà ‘they named
their sons with their enemies in mind, and their slaves for their own
gratification’ (my trans.).

Their sons were often given names evoking wild animals, and their

daughters names of herd animals.38 In his observations on Arabian

Bedouin, Doughty, Arabia, 329 noted the custom of conferring apot-

ropaic names:

if a child be sickly, of infirm understanding, or his brethren have died
before, they will put on him a wild beast’s name, especially wolf, leop-
ard, wolverine—that their human fragility may take on as it were a
temper of the kind of those animals.

38 Cf. also male Hebrew names like Z6"èv ‘wolf,’ as opposed to women’s names
like Lè"àh ‘ibex,’ Rà˙èl ‘ewe’ (cf. OA rikhl/rakhil ‘female lamb,’ pl. arkhul/rikhàl, Hava
246).
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Similarly, Musil’s records relating to Northern Najd mention the 

fact that the Bedouin there name their children after their natural

environment:

They affect names recalling the various animals of the desert, or herbs,
wells, elements of natural scenery, customs, and the like. (Musil, Northern
Ne[d, 9)

Thematic names referring to the natural world also show up in the

name pool attested in the documents: e.g., 'Gàb ‘eagle,’ Íagr ‘falcon,’

Dhìb ‘wolf,’ Dhyàb ‘wolves,’ Fakrùn ‘tortoise’ (< Berber, Dozy I, 283),

Khnèfìs ‘small dung-beetles.’

The lexemic inventory of an authentic Bedouin name pool can

be highly distinctive; observe, by way of example, the following set

of 70 names for males from the Negev:

B(a)khìt, Bkhèt, Mbàrak, Ba†ìn, Mit'ib, Jàzi, Jdè', Jaddù', Jum'a, Jma'èn,
Jmè'àn, Jaffàl, Óàbis, Óarb, Ósèn, Óusni, M˙ammad, M˙immid, Óammàd,
Ómùd, Ómèd, Ómèdih, Óàmid, Óamìd, Óamd, Óamdah, Khatàm/Khitàm,
Khrènig, Khlayß, Mukhluß, Khamìs, Khmayyis, Dakhalallah, Darb, Drèwìsh, Dhìb,
Dhyàb, Marzùg, Rwè'i, Rhaydin, Zbèd, Zàyid, Ziyàd, Zayyàd, Zìdàn, Sbètàn,
Sbèti, Sallù†, Sa'ad, As'ad, Su'ùd, Mas'ad, Mas'ùd, Msà'id, Msà'ad, Si'di,
Sa'iyyid, Sa'dàn, Ítèwi, Íub˙i, Íàbir, Íabri, Íàbrìn, Íàli˙, Íwèli˙, Ílayyi˙,
Íallù˙, Íagr, etc.

Feature (b) above is of particular significance vis-à-vis the factor of

Islamization. In Borg/Kressel, Names, we endeavoured to account for

the thoroughly non-Islamic provenance of the core component in

the personal name inventory of the Negev and Sinai Bedouin:

If we regard Muslim personal names as religious tokens of individual
salvation and a promise of personal apotheosis in the world to come,
this principled avoidance of Islamic anthroponyms among Bedouin
takes on an ideological slant: adherence to a low-key, ancestral escha-
tology in preference to a grandiose Islamic one (p. 62).

An important Bedouin folk custom that finds expression in the docu-

ments is that of papponymy, whereby a child is given a grandparent’s

name: A˙mad b. 'Awa∂ b. A˙mad Fannùsh (11, 5); Sàlma bint Íàli˙ b.

Sàlim (14, 3), M˙ammad b. 'Alì b. M˙ammad (54, 8), etc.

Particulary striking, in this respect, are the genealogical name

chains 'Abd Rabbihi b. 'Abd Rabbihi b. 'Abd Rabbihi b. Abì Zayd (13, 4),

A˙mad b. A˙mad (1, 7), and Óamad b. Óamad al-Íub˙ì (3, 5), Óamad

b. Óamad b. al-Rwès (4, 5), where at least four sons have received

their fathers’ names. In Middle Eastern Arab communities, a child
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is not normally given its parent’s name in the latter’s lifetime since

this is popularly perceived as liable to shorten the namesake’s life

span. Thus in her exemplary study of Muslim names used by the

inhabitants of the Palestinian village of Ar†às, Grandqvist, Child

Problems, 14 points out that a child receives his father’s personal name

only in the eventuality of the latter’s decease during the mother’s

pregnancy.

A highly significant differential factor with regard to Arabic per-

sonal names is that of gender. Women’s names in the documents

are quite frequently secular in tone, i.e., of non-Islamic provenance,

and their referential content is more varied and explicit than that

of men’s names:

Tajdìda, Ta'wì∂a, Sàlma, Shwèkha, Ràb˙a, Kàmla, Ragayya, Raj'a, Ómèda,
Mansiyya, Khwèra, Umm al-Hanà", Marzùga, 'Wèsha, Khèriyya, Magbùla,
Maßyùna, 'Atìga, Óammàla, Mabrùka, Umm al-Khèr, Gbùl, Ma˙bùba, Mastùra,
F†èma.

I have referred to the iconic function of personal names mapping

out the agnatic structure of Bedouin genealogies. In this connexion,

it is worth noting two cases of names for females ‘echoing’ the father’s

name: Ta'wì∂a bint 'Awa∂, Hàdya bint 'Abd al-Hàdì (51, 6, 16). It would

be interesting to determine to what extent the distribution of agnat-

ically significant anthroponyms among Libyan Bedouin extended to

women. Among the Negev and Sinai Bedouin, conferral of agnati-

cally coloured names for women typically characterize brother/sister

pairs like Silmi/Silmiyyih, where the female acts as a foil to her brother.

There is probably more than mere aesthetics behind this name distri-

bution; it may encode the special ‘affective’ relationship obtaining

between a Bedouin youth and his sister, since the latter is liable to

participate in an exchange (badal ) marriage to secure a wife for him.

A few names in the legal documents merit individual comment.

The personal name Ma'yùf ‘repulsive’ (23, 4) is striking. In my Negev

materials, the feminine form Ma'yùfa occurs as a statement express-

ing displeasure at the arrival of a baby girl. In the present case, the

conferral of this name on a male child is conceivably a ploy against

the evil eye. The same applies to names like Bghì∂ (58, 6) < baghì∂
‘hateful,’ Rxìß < raxìß ‘cheap.’ The name Mghìb < maghìb ‘absence’

conceivably recalls a departed family member.

The name al-Làfì (docs. 51, 8; 57, 5) pertains to a traditional

Bedouin name pool; it occurs among the Negev Bedouin and was
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also recorded by Alois Musil for the Rwala with the gloss ‘the one

who arrives’ (Musil, Arabia III, 215–6; Rwala Bedouin).39

Another important name type attested in the documents is the

slm-paradigm which appears to have played a central role in the

name inventories of Bedouin in Arabia and other parts of the Middle

East, e.g., the Negev and Sinai. In Borg, Enigma, I endeavoured to

trace its ultimate source in Akkadian cultural influence on Pre-Islamic

peninsular Arabic. In the Libyan documents, this name type is only

marginally attested: Sàlma bint M˙ammad al-'Arèdì (2, 4), Sàlim al-Gbèlì
(2, 6), M˙ammad Sàlim (7, 3), Sàlma bint M˙ammad Jwayyil (16, 11).

The preceding remarks have drawn attention to the social signi-

ficance of personal names occurring in the legal documents. More

folkloristic aspects, also invite attention, such as semantic aspects of

names and nicknames. Use of the diminutive, which tends to be very

productive in Arabic dialects spoken by Bedouin, frequently shows

up in names: Shwèkh, Shwèkha, F†èma, Khwèra, Bù Nkhèla, etc. Granqvist,

Child Problems, 49 noted for Palestinian counterparts, that resort to

the diminutive is here not merely a matter of aesthetic partiality for

hypocoristic forms, but almost certainly a strategy for averting the

attentions of the evil eye by belittling one’s offspring. Another trait

vestigially represented here is the incidence of colour terms in the

nickname inventory: al-Midhim ‘the Dark One,’ al-Maghrì ‘the Ruddy

One,’ al-Kha∂rì ‘the Dark One’ (cf. OA adham ‘black or dark green,’

amghar ‘ruddy,’ akh∂ar ‘green, black-coloured,’ etc.; Hava, 219, 729,

172).

Finally, a formal trait of some interest relates to names showing

a reflex of the definite article: al-ÓafìΩ (5, 3), Làmìn (55, 15), al-Dhìb,
al-Làfì (57, 5), etc. Commenting on its use in Palestinian Arabic,

Macalister/Masterman, Personal Names, 152, note:

Among the Muslim fellà˙ìn one of the commonest types of names is
the compound of 'Abd, “servant,” with the name of the Deity as a
periphrasis, as 'Abd er-Ra˙màn, “the servant of the merciful.” These
names, being clumsy, are abbreviated to 'Abd . . . in addressing a per-
son, El-'Abd in speaking of him.

39 Cf. Central Arabian lifa ‘to come to; go to, head for; arrive at’ (Kurpershoek,
Oral Poetry, 457).
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4. Synopsis and conclusion

The legal documents from the Cyrenaican sharì'a courts of Ajdàbiya

and Kufra exemplify the day-to-day juridical practice of Muslim law

in a society of settling Bedouin and, consequently, represent valuable

source material for social, anthropological, and linguistic research on

the phenomenon of acculturation among Arab nomads.

The present paper focused on the factor of orality as exemplified

by two parameters in the language of these texts: (i) subclassical

usage—entailing mostly interferences from colloquial Arabic—and (ii)

the cultural code underlying traditional name conferral among the

Libyan Bedouin.

Vernacular Arabic traits adumbrated in the legal documents exam-

ined here reflect the workings of what is often presented as a sociolin-

guistic dichotomy in the Arabic-speaking world commonly referred

to as diglossia, a notion implying a linguistic gradient extending from

lower to higher registers correlating with informal vs. formal dis-

course contexts, respectively. The notion of orality adopted in the

present paper transcends the mere factor of formality in language

use (i.e., the distribution of features along this gradient) and attempts

to restate the colloquial/literary dichotomy in cultural terms since,

for Bedouin communities, their native Arabic vernacular defines the

semantic content and outer boundaries of a distinctive, quintessentially

nomadic Weltanschauung40 extending across several cultural domains

transmitted via collective memory.41

Actually, the formal blend of normative and subclassical Arabic

usage exemplified in legal documents issued by sharì'a courts is note-

worthy inasmuch as the ultimate standards of correctness in Classical

Arabic are, at least theoretically, traditionally guaged by reference

to the language of the Quràn, the central scriptural pillar of the

Muslim religious establishment. Significantly, previous work (e.g.,

Burton, Errors; Fück, Arabìya, 39) has underscored the tolerance of

40 This statement can be easily empirically substantiated in the semantic domain,
for instance, in relation to Bedouin colour categories (cf. Borg 1999).

41 This applies a fortiori to the legal categories pertaining to their traditional jur-
idical process which, in the absence of anything resembling a centralized political
authority, furnished the Bedouin with a principle of tribal cohesion and survival.
Cf. Stewart, 'Urf, 889: “In the communities where customary law is important, 
public authority is generally weak or non-existent.”
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Muslim attitudes towards standards of grammatical correctness in

literary Arabic; this circumstance would seem to invite more sys-

tematic and detailed descriptive work on the language norms of Mus-

lim literary genres falling outside the strict realm of adab.

Significantly, Blau, Syntactic trends, 173 has underscored the multi-

ple strands of linguistic traditions of written Arabic transmitted since

the Middle Ages:

The myth of C[lassical] A[rabic] being the only linguistic tool of Arabic
literature has to some extent obscured important issues in the analy-
sis of M[odern] S[tandard] A[rabic] as well. It does not always suffice
to contrast MSA with CA alone. Many a MSA feature continues phe-
nomena of Middle Standard Arabic, as exhibited, e.g., in the bulk of
philosophical and scientific literature, sometimes also Middle Substandard
Arabic, as contained in popular tales like the Arabian Nights and in
popular romances called siyar or, especially in the case of Christian
writers, as mirrored in Christian Arabic literature (particularly in Bible
translations). Only a linguistic analysis of all these kinds of Middle
Arabic, aimed at finding the linguistic traits common to Middle Arabic
and MSA, will do full justice to the connections joining these layers
of Arabic.

Above all, the background to the subclassical linguistic norms in

Arabic usage, such as those discussed in this paper, may simply be

the outcome of a native perception in which a sharp dichotomy

between High and Low varieties of Arabic is more fictional than

real. This means, in practice, that the differential formal balance

reached between typically vernacular and literary trends in various

texts are to some extent the outcome of local variation concomitant

with recodification.

In his survey of Muslim law, Schacht, Fiqh, 890 highlighted “the

tension between theory and practice ('àda, 'urf ) between jurisprudence

and customary law which existed in Islamic law from its very begin-

nings.” Given the linguistic expression of this cultural divide as

exemplified in the foregoing paragraphs, together with the well-doc-

umented age and stability of the High/Low linguistic polarization in

the evolution of the Arabic language (cf. Hopkins, Early Arabic, xlvii),

it would seem reasonable to infer that the fusion of colloquial and

literary linguistic traits in legal documents also has a long history,

and that formal features typifying the language of this textual genre

merit individual attention from the perspective of a literary in-lan-

guage created by Muslim jurists.
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The probe conducted in the second part of the paper into the

cultural code underpinning personal names of Libyan Bedouin—nec-

essarily tentative, given the limited corpus to hand—addresses the

function of anthroponyms as exponents of religious rhetoric and fore-

grounds yet another dichotomy parallel to that of customary law and

the sharì'a: that between popular religion and orthodox Islam. The

fairly detailed analysis presented here of this cultural code etches the

metaphysical framework spanning the middle ground between their

version of Islam and popular religion.42 In Borg/Kressel, Names, we

showed that analogous trends in name-giving with their supporting

belief structures typify other semi-sedentarized Bedouin groups, for

instance, in Sinai and the Negev.

A more comprehensive analysis of the factor of orality in the inter-

face of language and Arabic juridical discourse might extend its ambit

to an inquiry into the cultural sources of linguistic creativity in the

formulation of legal strictures. A deconstruction of folk elements in

the conceptual heritage of law would do well to address the realm

of the fictitious. In customary law, the traditional resort to the

bish'a/bash'a ‘trial by ordeal’ formerly practised in several parts of the

Arab world is a notorious instance of this phenomenon, given its

complete unreliability as a lie detector (Chelhod, Droit, 191: “Peu de

gens ajoutent foi aux résultats de cette épreuve . . .”).43

Here also pertain terminological subterfuges broadening the scope

of extenuating circumstances admissible in the Muslim courtroom,

for instance, terminological fictions instrumental in veiling adultery.

In the ancient Roman lawcourts, matrons who gave birth to mulatto

children often attributed it to maternal impression. The orator

42 Note, for instance, their cult of saints evidenced in the qadi’s resort to an oath
at a holy man’s grave in doc. 41. On oaths taken at saints’ tombs, see Landberg,
Arabica V, 142–45. Evans-Pritchard, Cyrenaica, 65 states: “The Bedouin the Grand
Sanusi found in Cyrenaica were not only Muslims but also inveterate devotees of
saints, the Marabtin (sg. Marabat) or Marabouts, as they are called in the European
accounts of North Africa, . . .”

43 The trial by ordeal has been described and commented on time and again
(cf. von Maltzan, Reise, 294–5; 'Àrif al-'Àrif, Qa∂à", 95–6; Musil, Arabia III, 210,
Sergeant, Yàfi', Zaydìs, etc.; note also the sources cited in Landberg, Glossaire, 172–3).
The ordeal is probably more meaningfully interpreted as a deterrent or as a puri-
fying ritual. Interestingly, Chelhod pointedly notes its ritual character, i.e., the fact
that in some places it was traditionally administered by a member of a religious
confraternity, “ce qui semble normal dans une épreuve de ce genre” (loc. cit.).
Schmidt/Kahle, Volkserzählungen, I:16, fn. 6 see a direct link here with Isaiah 6, 8.
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Quintilian argued this viewpoint so persuasively that one woman was

actually freed on a charge of adultery. In the legal discourse of cer-

tain Bedouin communities, a female’s infringement of sexual ethics

is ordinarily perceived as inflicting serious damage on her agnates’

honour ('ir∂) and can therefore be attended by severe sanctions. The

Bedouin of Cyrenaica here traditionally practise leniency by resort-

ing to the juridical fiction of ‘a dormant embryo’ (˙aml nà"im)—some-

times implying a pregnancy lasting a number of years (see doc. 38, 6;

Layish, Legal Documents, 15)—as a legal ploy circumventing capital

sanctions against women guilty of illicit intercourse.

Similarly, in the realm of business transactions, linguistic fiction

plays a role in disguising exaction of usury (ribà)—forbidden under

Islam—via recourse to the notion of bay' bi l-wafà" ‘sale of real pro-

perty with right of redemption.’
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