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Introduction

The sixth edition of International Extradition: United States Law and Practice adds over 300
pages of new material to the fifth edition. The treaties, laws, and cases cited in the fifth edition
have all been updated and new material has been added, including new comparative mate-
rial dealing with the European Union and cases involving the United States decided by other
countries, and reflected in major decisions of the high courts of the United Kingdom, Canada,
France, South Africa, Australia, Israel, Iraly, and Germany.

Despite several FOIA requests, this writer was unable to obtain information from the U.S. Depart-
ment of State and Department of Justice regarding extradition requests and figures on the number
of times the United States has been denied extradition requests or has denied the requests of other
states. This lack of transparency on the number of requests made and received is, to say the least,
strange. What bureaucratic reasons compelled these agencies to do so and why is purely specula-
tive. Yet, such information would have been useful to those following the practice of extradition.

As with the prior editions, the sixth edition continues to expose certain questionable practices
of the United States. Among these is the practice of ambiguous assurances given to foreign
governments by the U.S. Department of State and Department of Justice and how those assur-
ances are not always respected after a person’s extradition to the United States is completed. It
also includes the unlawful seizure of persons abroad, abuses of the immigration process in this
country and in those requested states where the United States can exercise political influence
over the executive branch of certain requested states, the violation of the principle of specialty
in certain U.S. courts with support from the government, and certain practices of prosecutorial
abuses in connection with variations of prosecutorial charges and the imposition of sentences.
The purpose in all of that is not to embarrass the U.S. government, but to hopefully induce
government officials to act in a manner that is more consistent with this country’s adherence to
the Rule of Law, which the United States rightly champions throughout the globe but some-
times fails to live up to at home. The knowledge of these practices is also useful to judges and
practitioners in order to prevent their occurrence.

Earlier editions of International Extradition: United States Law and Practice have been cited
both nationally and internationally. In total it has been cited four times by the U.S. Supreme
Court, thirty times by U.S. Circuit Courts of Appeals, and forty-five times by U.S. Federal
District Courts. Internationally, it has been cited once by the International Court of Justice,
once by the High Court of Australia, once by the Supreme Court of Canada, five times by the
Supreme Court of Israel, once by the New Zealand Court of Appeals, four times by the Con-
stitutional Court of the Republic of South Africa, once by the House of Lords of the United
Kingdom, and once by the High Court of England and Wales.

This edition remains, as its preceding ones, the most comprehensive text on the subject of
international extradition, as practiced in and by the United States, and in general about the
international practice of extradition.

M. Cherif Bassiouni
Chicago,
June 2013
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2 Chapter I

1. Introduction

Extradition is a formal process by which a person is surrendered by one state to another based
on a treaty, reciprocity, or comity, or on the basis of national legislation.! Most states require a
treaty, whether bilateral or multilateral, and enabling national legislation. The participants in
the extradition process are, therefore, the requesting and requested states and the individual
who is the subject of the proceedings. The process and its participants have not changed much
throughout the course of history, but the legal bases for it and the applicable state practices
have. Internationally and regionally states have protected human rights by giving legal rights
to individuals, entitling them to certain legal rights and placing limitations on the powers of
the respective states.

Extradition is the means by which states cooperate in the prevention, control, and suppres-
sion of domestic and international criminality. In the age of globalization, in which indi-
viduals cross territorial boundaries or conduct business in multiple states at unprecedented
rates, the obligation to extradite or prosecute has gained greater importance and acceptance.
Moreover, as states across the globe provide accused persons similar guarantees of fair and
impartial trials with due process of law, there is less reason for requested states to be con-
cerned when extraditing an individual. Thus, historic grounds for denial of extradition are
eroding, as are procedural and formal requirements embodied in the process. Nevertheless,
state processes remain lengthy and cumbersome without necessarily enhancing due process
of law.

2, Historical Background

Throughout its history, extradition has been a process consisting of several stages involving the
executive and judicial branches of the respective states whereby one state surrenders to another
a person sought as an accused criminal or a fugitive offender.

2.1. Introduction

Extradition originated in early non-Western civilizations such as the Egyptian, Chinese, Chal-
dean, and Assyro-Babylonian.? In the early days of the practice, the delivery of a requested per-
son to the requesting sovereign was undertaken in solemn formulas and was performed with
pomp and circumstance. Delivery of individuals to a requesting sovereign was usually based
on pacts or treaties, but it also occurred on the basis of reciprocity and comity (as a matter of
courtesy and goodwill between sovereigns). The delivered person was usually a subject of the
requesting sovereign or that of another sovereign, but seldom was the delivered person a sub-
ject of the requested sovereign. Undertakings involving the rendition of fugitives were deemed

1 This process is sometimes also referred to as “rendition.” Rendition refers to the process of surrendering a
person from one state to another or to an international tribunal, provided it is done in accordance with
the legal and administrative requirements of the surrendering state. Rendition is therefore a synonym
for extradition. If the rendition bypasses extradition or other legal processes, it is legally questionable
although practiced by some states. This form of rendition is still subject to international and regional
human rights law norms. “Extraordinary rendition” is a term used since 2001 to describe the kidnap-
ping and transfer of individuals by the United States for purposes of interrogation and torture, which is
illegal under both international and U.S. law. See M. CHERIF BasstouN1, THE INSTITUTIONALIZATION
oF TORTURE BY THE BUuSH ADMINISTRATION: Is ANYONE REspoNsIBLE? (2010).

2 For different national perspectives, see inter alia WOLEGANG SCHOMBURG, OTTO LAGODNY & THOMAS
HACKNER, INTERNATIONALE RECHTSHILFE IN STRAFSACHEN (5th ed. 2012); GARy BoTTING, CANADIAN
ExtrADITION Law (2005); Jurian B. KNowLEs, BLACKSTONE'S GUIDE TO THE EXTRADITION ACT OF
2003 (2005); Mari1o Pisani, FrRanco Moscont & DanieLa Vicont, Copice DeLLE CoNVENZIONT D1
EsTrADIZIONE E D1 AssisTENZA GIUDIZIARIA IN MATERIA PENALE (2004); CaRLOS CEZON GONZALEZ
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a feature of friendly relations between sovereigns, and sometimes such acts were performed
spontaneously. Thus, rendition did not always derive from the process of extradition, but was
more a gesture of friendship and cooperation between sovereigns. The individual in these early
days of the practice was deemed an object and not a subject of the process. The power to deliver
or not to deliver rested with the head of state or the legal authority representing the state as a
whole, or their respective delegates.

Extradition and other forms of rendition have essentially been for the benefit of states, and
individuals have no rights other than those provided by treaty, whether bilateral or multilat-
eral. In time, the formal process of extradition became one of the modes of rendition of per-
sons sought by friendly states and it gradually became a more formal legal process with some
rights conferred upon the individual.® Since WWII, international and regional conventions on
human rights have provided individuals with certain substantive and procedural rights.

& Juan Jose Lorez ORrTEGA, DERECHO ExTrRADICIONAL (2003); KARIN PALE, ViLLKOR FOR UTLAMN-
ING (2003); FRANCESCO SALERNO, DirrtTi DELL'UOMO, EsTRADIZIONE ED EspuLsioNe: ATTi DEL
ConvEGNO D1 Stup1o OrGaN1zzaTo DALL'UNIVERSITA D1 FERRARA PER SALUTARE GIOVANNI BATTA-
GLINI, 29—30 OTTOBRE 1999 (2003); MicHAEL ABBELL & BRUNO A. RisTAU, INTERNATIONAL JUDICIAL
AssiSTANCE (1990); Sarya D. Bepi, EXTRADITION IN INTERNATIONAL Law AND Practice (1968);
ANDRE BriLot, TrarTE DE LExTRADITION (1874); PEDRO BLANDINO, LA EXTRADICION EN AMERICA
(1994); S1R EDwARD G. CLARKE, A TREATISE UPON THE Law oF ExTrRADITION (London, Stevens and
Haynes 1874) [hereinafter CLARKE TREATISE]; COOPERACION INTERAMERICANA EN LOS PROCEDIMIEN-
TOs PENALES (Ludwik Kos-Rabzewicz-Zubkowski ed., 1983); LA COOPERATION PENALE INTERNATIO-
NALE PAR VOIE D’EXTRADITION AU MAROC (1986); HENRI DONNEDIEU DE VABRES, INTRODUCTION A
LETupE DU DROIT PENAL INTERNATIONAL( 1922); ALBIN ESER ET AL., INTERNATIONALE RECHTSHILFE
IN STRAFSACHEN (1993); GEOFF GILBERT, TRANSNATIONAL FUGITIVE OFFENDERS IN INTERNATIONAL
Law: ExTRADITION AND OTHER MECHANISMS (1998); V.E. HARTLEY-BoOTH, BRrITISH EXTRADITION
Law anp ProceDURE (1980); ALuN JonEs, JonEs ON ExTrapITION (1995); GERALD V. LAFOREST,
ExTrADITION TO AND FROM CANADA (2d ed. 1977); Otrro LaGoDNY, DiE RECHTSSTELLUNG DES
AUSZULIEFERNDEN IN DER BUNDESREPUBLIK DEUTSCHLAND (1987); ROBERT LINKE ET AL., INTER-
NATIONALES STRAFRECH (1981); Craupe LomBsors, LE DroiT PENAL INTERNATIONAL 536-634 (2d.
ed. 1979); Tiziana TravissoN LuraccHINI, UESTRADIZIONE DALL’ESTER PER LITALIA (1989); MARIA
Riccarba MarcHerTI, LA ConvENZIONE EUROPEA DI EsTRADIZIONE (1990); John Bassett Moore, A
TREATISE ON EXTRADITION AND INTERSTATE RENDITION (Boston, Boston Book Co. 1891); Nicoletta
A Parist, EstrapizioNe E Diritti DELL'uoMO (1993); BLanca Pastor BorGoRNoON, AspEcTOs PrROC-
ESALES DE LA EXTRADITION EN DERECHO EspaNoL (1984); Horacio DANIEL P1oMBO, TRATADO DE LA
EXTRADICION: INTERNATIONACIONAL E INTERNA (1998); DomINIQUE PONCET & PHiLiPPE NEYROUD,
LExtrADITION ET LASILE POLITIQUE EN SUISSE (1976); WOLFGANG SCHOMBURG & OTTO LAGODNY,
INTERNATIONALE RECHTSHILFE IN STRAFSACHEN (1998); HaNs ScHULTZ, DAS SCHWEIZERISCHE AUS-
LIEFERUNGSRECT (1953); KLAUS SCHWAIGHOFER, AUSLIEFERUNG UND INTERNATIONALES STRAFRECHT
(1988); EILEEN SERVIDIO-DELABRE, LE ROSE DE LA CHAMBRE D’ACCUSATION ET LA NATURE DE SON
AVIS EN MATIERE D’EXTRADITION PASSIVE (1993); IvAN A. SHEARER, EXTRADITION IN INTERNATIONAL
Law (1971); THEO VOGLER, AUSLIEFERUNGSRECHT UND GRUNDGESETZ (1969); THEO VOGLER & PETER
WiLkrtzki, GESETZ UBER DIE INTERNATIONALE RECHTSHILFE IN STRAFSACHE (1992); 6 MARJORIE
WHITEMAN, DIGEST OF INTERNATIONAL LAw (1968); JoA Marcello de Araujo, Extradicdo Alguns Aspec-
tos Fundamentdis,in 326 Revista FORENSE 61 (1993); Manuel Adolfo Vieira, L'Evolution Récente de
L’Extradition Dans Le Continent Américain,in RECUEIL DES COURS DE ACADEMIE DE DROIT INTERNA-
TIONAL 155, 155 (1979); Christopher L. Blakesley, 7he Practice of Extradition from Antiquity to Modern
France and the United States: A Brief History, 4 B.C. INT'L Comp. L. Rev. 39 (1981); Symposium Issue,
62 Rev. INT'LE DE DrorT PENAL 1 (1991); Symposium Issue, 39 Rev. INT'LE DE DRroIT PENAL 3—4
(1968).

3 In contemporary practice, there is an increased resort to the surrender, delivery, or return of persons by
one state to another in a variety of ways both legal (see Ch. II) and extralegal (see Ch. V).
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The rendition of a person to a requesting state presupposes that the person in question is in
the requested state, either because he/she seeks refuge there or because of other circumstances,
thus giving the requested state personal jurisdiction over the person. The surrender of a person
who has been granted the privilege of presence or refuge in the requested state was deemed an
exceptional measure running against the traditions of asylum and hospitality of the request-
ing state. This gave rise to a speculation about the etymology of the term extradition (i.e.,
“extra-tradition”), which ultimately evolved into “extradition.” A more commonly accepted
explanation for the term “extradition” is the Latin extradere, which means forceful return of a
person to his sovereign.

Because extradition is between states, it is clear that there is a nexus between the interests of
the respective states and the granting or denial of extradition. In fact, the whole history of
extradition is a reflection of the political relations between the states requesting and granting
extradition.’ This explains why, whenever a state maintained a certain degree of formality in
its relations with another state, extradition was bound in solemn formulas and treaties, but
whenever relations between the interested states were politically close, other informal modes
of rendition were used, manifesting friendly cooperation. This is also true of contemporary
interstate relations as it was in the earliest recorded times, though there is a marked tendency
to accept the notion of a commonly shared goal of combating criminality as an international
duty, or civitas maxima.’

2.2. Historical Phases

The earliest recorded extradition case appears in what is commonly referred to as the Old Testa-
ment. It occurred in approximately 1350 BCE when one tribe refused to surrender a member
accused of rape and manslaughter of a member of another tribe.”

The situation arose when a Levite and his concubine sojourned in the city of Gib-e-ah, which
was inhabited by the Benjamites. After the Levite found lodging, the owner of the house was
approached by a group of men from the city, the sons of Be'-li-al, who sought to sodomize the
Levite. The owner of the house protested against such wickedness, but the men would not be
turned away. In an attempt to satiate their demands, the concubine was brought forth to the
men. Throughout the night, the woman was repeatedly raped. In the morning, the concubine
fell down at the threshold of the house and died. When the Levite found his concubine dead,
he cut up her body into twelve pieces and sent them to the different tribes of Israel, asking
them to consult together as to what should be done.

After a gathering of the assembly of Israel, men from the various tribes were sent through-
out the tribe of Benjamin and declared, “Now therefore deliver us the men, the children of

4 2 M. FaustiN HEeLtg, TrarTé DE LINsTRUCTION CRIMINELLE, ch. V (n.d. circa 1850) (asserting that the
term “extradition” was not known in France before the Decret-Loi of February 19, 1791, and that prior
thereto the term used was remittere, meaning delivery or restitution, which differs from the Latin etymo-
logical origin of zzadere, which is the basis for extradere). See also BiLLOT, supra note 2, at 34; Blakesley,
supra note 2, at 39-42.

5 Christine Van den Wijngaert, 7he Political Offense Exception to Extradition: Defining the Issues and
Searching for a Feasible Alternative, Revue BELGE DE DRroIT INT'LE 745746 (1983) (referring to earlier
treaties contemplating the surrender of political offenders and not common criminals, as in the Treaty
of 1174 between Henry II, King of England, and William, King of Scotland, and the Treaty of Paris of
1303 between the English and French kings). This history is described in Paul O’Higgins, 7he History
of Extradition in British Practice 1174—1794, 1964 INp. Y.B. INT'L AFE. 80.

6 See M. CHERIF Bassiount & Epwarp Wise, Aur DEpERE AuT JupicARE: THE Duty TO EXTRADITE OR
PROSECUTE IN INTERNATIONAL Law (1995) [hereinafter Basstount & Wisk, AuT DEDERE AUT JUDICARE].

7 Judges 19-20.
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Be'-li-al, which are in Gib’-e-ah, that we may put them to death, and put away evil from
Israel.” The Children of Benjamin, however, refused to turn over the perpetrators. As a result of
this failure to extradite, Israel and Benjamin went to war. In the first two military encounters,
Benjamin defeated Israel. In the third battle, however, Israel prepared an ambush and, after
setting fire to the city of Gib’-e-ah, routed the Benjamites, resulting in the slaughter of 25,000
Benjamite soldiers.

The first recorded extradition treaty in the world was concluded in circa 1259 BCE. In one
of the oldest documents in diplomatic history, Ramses II, Pharaoh of Egypt, signed a peace
treaty with the Hittites after he defeated their attempted invasion of Egypt.® King Hattusili 111
signed it for the Hittites, and the document, written in hieroglyphics, is carved on the Temple
of Ammon at Karnak and is also preserved on clay tablets in Akkodrain in the Hittite archives
of Boghazkoi. The peace treaty expressly provided for the return of persons sought by each
sovereign who had taken refuge on the other’s territory. This ancient treaty is overlooked in
classic European texts of international law, which only refer to the practices of ancient Greece
and Rome.’

Surrendering persons sought by another state did not necessarily mean that the individual was
a fugitive from justice charged with a common crime. In fact, from antiquity until the late
eighteenth century, such persons were not sought for common crimes but rather for political
reasons.'” Sovereigns obliged one another by surrendering those persons who challenged them,
offended them or simply displeased them. Thus, the stronger the relationship between the sover-
eigns, the greater their interest and concern for each other’s welfare and the more intent they were
on surrendering to one another those persons who had created the dangers or concerns to their
respective welfares. Common criminals were the least sought-after species of offenders because
their harmful conduct affected only commoners and not the sovereign or the public order.

The history of extradition can be divided into four periods: (1) ancient times to the seventeenth
century CE—a period revealing an almost-exclusive concern for political and religious offend-
ers;'! (2) the eighteenth century until 1833—a period of treaty-making chiefly concerned with

8 ELmaN EpEL, DER VERTRAG ZwISCHEN Ramsks I1. Von AcypTEN UND HarrusiLt I11. Von Hacti (1997);
Blakesley, supra note 2; S. Langdon & Allen H. Gardiner, The Treaty of Alliance between Hattusili, King
of the Hittites, and the Pharaohs Ramses II of Egypt, 1 J. EGyPTIAN ARCHAEOLOGY 179 (1920). See also
FriEDRICK VON HALTZENDORF, VOLKERRECHT 169 (1885); FELMAN EDEL, DER VERTRAG ZWISCHEN
Rawmses II. Von AgytpEN UnD Harrusiu I11. von Harrr (1997). It is interesting to note that Ramses
11, who had the treaty with the Hittites engraved on the temple of Karnak in Luxor, Egypt, referred
to Hattusili as “Prince” of the Hittites as a way of diminishing his rank, but the original papyrus that
contained the treaty referred to Hartusili as “King.” For the full text of the treaty, see 6 J. EcypTian
ARCHAEOLOGY 181 ez seq. (1920). See also JamEs PRITCHARD, ANCIENT NEAR EASTERN TExTs RELATING
1O THE OLD TESTAMENT 199-203 (1992). The Constitutional Court of South Africa has discussed
the history of extradition. See President of the Republic of South Africa and Others v. Quagliani, and two
similar cases, 2009 (2) SA 466 (CC) (S. Afr.).

9 See COLEMAN PHILLIPSON, THE INTERNATIONAL Law AND CusToM OF ANCIENT GREECE AND ROME
358-374 (1911).

10 See HELIE, supra note 4. See also CLARKE TREATISE, supra note 2, at 18-22; ARTHUR NussBaum, A Con-
ci1sE HisTory oF THE Law oF NATIONS 214, 215 (1954); CHARLES DE VISSCHER, THEORY AND REALITY
IN PusLIC INTERNATIONAL LAw 243 (1957); Paul O'Higgins, 7he History of Extradition and Rendition in
the United Kingdom,in 6 Brit. DiG. INT'L L. 444 (1965) (showing two main extraditable offenses, “trea-
son” and “rebellion,” as nonpolitical, even though they are both deemed examples of political offenses
par excellence).

11 See ANDRE DE MELLO, MANUAL OF THE LAw OF EXTRADITION AND FuGITIVE OFFENDERS APPLICABLE
TO THE EASTERN DEPENDENCIES OF THE BRrTisH EMPIRE (2d. ed. 1933) (dividing extradition history
into the three first periods identified herein).
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military offenders characterizing the condition of Europe during that period;'? (3) 1833 to
1948—a period of collective concern for suppressing common criminality; and (4) post-1948
developments, which ushered in a greater concern for protecting the human rights of persons
and revealed an awareness of the need to have international due process of law regulate inter-
national relations.

The historical development of the practice of extradition reveals that the surrender of fugi-
tives, which originated with the need to preserve the internal order of the respective states,
was not deemed to be a tool of international cooperation for the preservation of common
societal interests. Hugo Grotius first articulated this latter concern in 1624 and it gained
momentum between the seventeenth and eighteenth centuries as part of the efforts of the
international community to combat piracy.'* Thus extradition, which at one time had mani-
fested itself as a practice designed to preserve the personal interests of monarchs and the
political and religious interests of states, gradually shifted to serve xenophobic and militaristic
tendencies, before it finally evolved into an international means of cooperation in the sup-
pression of criminality. This was due in part to philosophers of the Age of Enlightenment,
such as Voltaire, Samuel Puffendorf, Emerich de Vattel, and Jean-Jacques Rousseau. In the
eighteenth century Cesare Beccaria built on these theories and argued for the extradition of
common criminals.'

In Europe, the history of international extradition did not parallel the practice in the older
civilizations of the southern and eastern Mediterranean basin. Until the eighteenth century,
the relatively new and independent sovereign states of Europe found no need for cooperative
undertakings, particularly in view of an almost-constant state of suspicion or war between
them. Consequently, asylum was generally granted to fugitives from justice of other states,
and a sovereign could enforce the return of fugitives only by force of arms. As the threat of
war was always looming, it did not add much as a disincentive to granting asylum. Extradi-
tion as an inducement to peaceful relations and friendly cooperation between states emerged
between 1700 and 1800 in Europe," and has continued to increase, particularly in since the start
of the twentieth century. For instance, the member states of the Council of Europe are linked

12 See G.F. b MarTENS, Nouveau RecutiL D Trartés (Gottingue, Dieterich 1842). This observation
is confirmed by an examination of eighteenth-century treaties between 1718 and 1830 compiled by de
Martens, where, of the ninety-two treaties concluded during this period, twenty-eight deal exclusively
with military deserters.

13 Huco Grorius, DE JURE BELLI ac Pacrs, ch. 21, § 5(1) (2d ed. Amsterdam 1631). This position
was earlier taken by Jean Bodin. See 3 Jean BopiN, Les Six LivRes DE LA REPUBLIQUE, ch. 6 (Paris
1577); DONNEDIEU DE VABRES, supra note 2, at 230; 2 EMERICH DE VATTEL, LE DRrOIT DES GENS,
Ch. 6, § 76 (Londres 1758). Blakesley, although recognizing the existence of the practice from antig-
uity, challenges the assumption that it was part of a civitas maxima to combat common criminality,
taking instead the position that it was more of an act of political accommodation between friendly
sovereigns. BLAKESLEY, supra note 2. This position was espoused by Billot when he was considering
the practice essentially a “contract” between sovereigns. BILLOT, supra note 2, at 2. See also M. Cherif
Bassiouni, World Public Order and Extradition: A Conceptual Evaluation, in AKTUELLE PROBLEM DAS
INTERNATIONALEN STRAFRECHTS 10 (D. Ochler & P.G. Potz eds., 1970); Edward M. Wise, Some
Problems of Extradition, 39 Rev. INT'LE DE DRorT PENAL 518 (1968), reprinted in 15 WaYNE L. REv.
709 (1969).

14 See James A. FARRER, CRIMES AND PUNISHMENTS 193-194 (London, Chatto & Windus 1880) (discuss-
ing Beccaria); AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND LEGisLations (Harriman ed.,
1948) (regarding Bentham). See also CoLEMaN PHILLIPSON, THREE CRIMINAL REFORMERS: BECCARIA,
BenTHAM AND Romirry (1923). It must be noted that Beccaria and Bentham never advocated giving
asylum to common criminals.

15 See DE MARTENS, supra note 12 (listing ninety-two treaties between 1718 and 1830).
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by a multilateral convention, and the member states of the European Union (EU) have devel-
oped accelerated and simplified procedures to cooperation in penal matters.'® With respect to the
United States, a common United States—European Union extradition regime came into force in
February 2010."”

Globalization has brought about increased mobility for persons across national borders,
greater opportunities for transnational crimes, and significantly more concern over interna-
tional crimes. Thus, extradition has become more important, and state practices have tended
to reduce the formalities in order to enhance the practice’s effectiveness. In a sense, we are
witnessing a slight reversion back to the late 1800s where the interests of the state outweigh
those of individuals.'®

3. The Duty to Extradite: Aut Dedere Aut Judicare

3.1. Introduction

The early classical commentators on international law recognized the importance of extradition as
a means to lawfully achieve the rendition of fugitive offenders. However, differences existed among
them with respect to the rationale and modalities, especially whether a legal duty or moral obliga-
tion existed that required the requested state to surrender persons accused of crimes to the request-
ing state.”” Hugo Grotius, the Dutch jurist, asserted in 1624 that the state of refuge was obligated
either to return the accused to the requesting state or punish the accused under its own laws. He
expressed this view with the maxim aut dedere aut punire, which is more appropriately phrased as
aut dedere aut judicare in contemporary practice.”’ Grotius thus espoused the view that a civitas
maxima existed for extradition, which was further expounded upon by the Italian jurist Beccaria in
the eighteenth century. Emerich de Vattel, the Belgian jurist, argued in 1758 that international law
imposed a definite legal duty on the state to extradite persons accused of serious crimes.?' In 1672,
a contrasting view was put forward by Puffendorf, the German jurist, who, in reference to Grotius,
argued that the duty to extradite was only an imperfect obligation that required an explicit agree-
ment in order to become fully binding under international law and thus to secure the reciprocal
rights and duties of the contracting states.?? Similarly, the French jurist Billot took the position that
there was no duty to extradite save by contract or agreement between states.” The contemporary
practice of states reflects the latter point of view with respect to common crimes, but international law

16 2 M. CHERIF Basstouni, INTERNATIONAL CRIMINAL Law 309, 317, 327, 325 (2d ed. 1999).

17 See supra Sec. 4.2.

18  Interestingly, with the increase in common and international criminality, contemporary conceptions of
extradition and their policy implications are reverting from considerations bearing on the human rights
of the individual to the interests of states, as expressed in the concept that the practice is essentially a
“contract” between sovereigns for their benefit. See BiLLOT, supra note 2; MOORE, supra note 2.

19 SHEARER, supra note 2, at 23.

20 GRoOTIUS, supra note 13, at ch. 21, §§ 3, 4. See also Bassiount & Wise, AuT DEDERE AUT JUDICARE, supra
note 6.

21 2 DE VATTEL, supra note 13, at ch. 6, §§ 76, 77. Grotius and de Vattel were supported by such diverse
scholars as Heineccius, Burlamaqui, Rutherford, Schmelzing, and Kent. See SHEARER, supra note 2, at
24; Henry WHEATON, ELEMENTS OF INTERNATIONAL Law 188 (C. Phillipson ed., 5th ed. 1916).

22 2 SAMUEL S. PUFFENDORF, THE ELEMENTS OF UNIVERSAL JURISPRUDENCE, ch. 3, §§ 23, 24 (W. Old-
father trans., 1931) (1672). This view drew support from scholars such as Voet, de Martens, Kuber,
Leyser, Kliut, Saalfeld, Schmaltz, Mittermaier, and Heffter. SHEARER, supra note 2, at 24; WHEATON,
supra note 21, at 188.

23 BiLLor, supra note 2, at 2-3. This did not mean, however, that a formal treaty was required, but rather
an agreement between the interested states.
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doctrine has long favored the position advocated by Beccaria, Grotius, and de Vattel with respect to
what is now called jus cogens international crimes.?

The duty to extradite by virtue of a treaty, whether bilateral or multilateral, is the most common
basis for the practice among states, though reciprocity, comity, and national legislation are also
used as legal bases relied upon by a number of states. For example, the United States requires a
treaty,® as does the United Kingdom?*® and most common law countries.”” The practice in the civil
law countries, by contrast, is not necessarily predicated on an extradition treaty. Instead, extradi-
tion may be granted on the basis of reciprocity or comity. For instance, in 1872, the French Minis-
ter of Justice issued a circulaire, which stated that reciprocity was a permissible basis for extradition
absent a treaty, and that in such circumstances the practice was to be governed by the applicable
rules of international law.*® Thus, reciprocity made extradition a matter of discretion, and interna-
tional law could fill the gap only if there existed no treaty or statute.”

Certain South American states occasionally recognize the legal duty to extradite in the absence
of a treaty. For example, in 1953, the Supreme Court of Venezuela, relying upon the traditional
approach of its courts, ordered the surrender of an American national to Panama even though
no extradition treaty existed between these countries. The court expressly found that granting
the request was “in conformity with the public law of nations [whereby] friendly states recog-
nize a reciprocal obligation to surrender offenders who have taken refuge in their respective
countries.”

24 Ajus cogens crime is a violation of a peremptory norm of international law, such as torture or genocide,
from which no derogation is permitted.

25 See Valentine v. United States ex rel. Neidecker, 299 U.S. 5 (1936); Factor v. Laubenheimer, 290 U.S.
276 (1933); United States v. Rauscher, 119 U.S. 407 (1886); Holmes v. Jennison, 39 U.S. 540 (1840);
4 HackwortH Di1GEsT 115 6 WHITEMAN DiGest 732. See Ch. 11. See also Elcock v. United States,
80 E Supp. 2d 70 (E.D.N.Y. 2000); United States v. Fernandez-Morris, 99 E Supp. 2d 1358 (S.D.
Fla. 1999).

26 4 WiLLiaM BrLAckSTONE, COMMENTARIES 66, 67; CLARKE TREATISE, supra note 2; HarRTLEY-BooTH,
supra note 2; 2 ARNOLD D. McNAaIR, INTERNATIONAL Law Opintons 43 (1956). The Law Offices
announced the following opinion in 1842 concerning 7he Creole, a case in which slaves rose up against
a vessel owned by the United States, killed the ship’s master and a passenger, and sought refuge in the
Bahamas:
It is the practice of some States to deliver up persons charged with Crimes who have taken refuge, or
been found within their Dominions, on Demand of the Government of which the alleged Criminals
are Subjects, but such practice does not universally, or ever generally prevail, nor is there any rule of
the Law of Nations rendering it imperative on an Independent State to give up persons residing or
taking refuge within its territory. The mutual surrender of criminals is indeed sometimes stipulated
for by Treaty, but as there is not at present any subsisting Treaty to that effect with the United States
of America, we think that Her Majesty’ Government is not bound on the demand of the Govern-
ment of the United States to deliver up the persons in question, or any of them, to that Government
to be tried in the United States.

The Creole, 6 Brit. DiG. INT'L L. 456 (1965). See also An Act for Amending the Law Relating to the

Extradition of Criminals, 1870, 33 & 34 Vict. ch. 52.

27 See HarTLEY-BOOTH, supra note 2, regarding the position of the United Kingdom and LaroRresr,
supra note 2 (concerning the position of Canada). Canada also permits extradition without the need
for a formal treaty. 322 R.S.C. pt. 11 (1952) (Can.). Australia until 1974 required a treaty. See Brown
v. Lizars, 2 CommoNweaLTH. L. Rev. 837 (1905) (Austl). But with the “Extradition (Foreign States)
Act” (1974), reciprocity can be relied upon. See Ivan A. Shearer, Extradition without Treaty, 49 AuUsTL.
L.J. 116 (1975). India requires a treaty. See Babu Ram Saksena v. The State, 1950 S.C.R. 573 (India).

28 BiLLoT, supra note 2, at 422-423; Circulaire (July 30, 1872).

29 SHEARER, supra note 2, at 26.

30 ReTribble, 20 1.L.R. 366 (Fed. Ct. 1953) (Venez.).
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In 1924, a Brazilian court surrendered a Brazilian national to Great Britain in the absence of
a treaty, although Brazil does not ordinarily do so. The court recognized the assurance that
reciprocity was permitted under British law. That assurance, however, proved to be false.’ Sim-
ilarly, the law of Argentina provides for extradition in the absence of a treaty. Under the Argen-
tine Code of Criminal Procedure, extradition is proper based on “the principle of reciprocity
or the uniform practice of States.” Although this statement fails to clarify the meaning of “the
uniform practice of States,” it may be read as adopting in such circumstances the applicable
rules of international law in a manner similar to the French practice previously mentioned.?

Taken together, it can be said that extradition is not regarded by most states as a binding obli-
gation in the absence of a treaty.? However, there is a growing trend to recognize the duty to
prosecute or extradite with respect to jus cogens crimes.*

A number of multilateral conventions on international crimes require states to prosecute or
extradite, in keeping with the maxim aut dedere aut judicare.® Even though these treaties con-
stitute a basis for the duty to prosecute or extradite, the practice of states has hardly proven to
be consistent. Nevertheless, opino juris on the matter has been quite strong. Thus, the duty to
prosecute or extradite for international crimes should be deemed part of customary interna-
tional law.*® To date, however, the duty to prosecute or extradite for jus cogens international
crimes, without a treaty obligation to do so, is still debated although several rulings of the
International Court of Justice (IC]) concerning the prosecution of Hiss¢ne Habré has shed
some light on the matter.?”

Political and military interests still impede extradition, however, and realpolitik certainly plays
a role in the practice of extradition. For instance, in 2010, the German Administrative Court
of Cologne dismissed an action by which Khaled El-Masri, plaintiff, sought to compel the
German government to seek the extradition of thirteen CIA agents from the United States for
allegedly kidnapping and transporting him to Macedonia for torture and interrogation.*® The
Court held that the German government was not obliged to seek extradition for “extraordinary
rendition.”® As explained by Dr. Peter Wilkitziki, the Cologne Administrative Court:

...held the plaintiff legitimate in bringing an action the basis of Germany’s obligation under
international law, namely the duty to protect her citizens against illegal acts abroad, (in particular
those implying grave breaches of the victim’s basic rights), referring also to the plaintiff’s poten-
tial role as “private accessory prosecutor.” In so far the Court followed the government’s reason-
ing that no victim has a constitutional right for certain investigatory measures to be performed,
but on the other hand the victim must not be treated as a “mere object” of law enforcement.

31 In re Milton Gomes, 5 ANN. Di1G. Pus. INT’L L. 280 (STF 1929) (Braz.).

32 SHEARER, supra note 2, at 20.

33 See Harvard Draft Convention on Extradition, 29 AM. J. INT’L. L. 21, 30 (Supp. 1935).

34 See M. Cherif Bassiouni, 7he Need for International Accountability,in 3 INTERNATIONAL CRIMINAL Law
3-30 (1999).

35  See Appendix 1.

36 See M. Cherif Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspectives and Con-
temporary Practice, 42 VA. J. INT'L L. (2001). The International Court of Justice weighed in on the mat-
ter in the situation of Hiss¢ne Habré, the former president of Chad who is currently in Senegal and the
subject of an extradition request from Belgium. The ICJ ruled that Senegal was obligated to try Habré
immediately or extradite him to Belgium to stand trial there. Questions Relating to the Obligation to
Prosecute or Extradite (Belgium v. Senegal), 2012 1.C.J. ____ (July 20).

37 Seesupra Sec. 3.4.

38 Peter Wilkitziki, German Government Not Obliged to Seek Extradition of CIA Agents for “Extraordinary
Rendtion, 9 J. INT'LL CriMm. JusTicE 1117-1127 (2011).

39  For a description of this practice, see BAssiouNt, supra note 1, at 141.
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The action, however, came to be dismissed on the merits. The Court again referred to the argu-
ment that the governmental authorities exercise a broad margin of discretion when deciding
on making requests or granting foreign requests for extradition and assistance in criminal mat-
ters. Such decisions will always have to take a number of factors into consideration such as the
legitimate interest of the persons involved, fair trial guarantees and the state interest in foreign
policy matters, including the interest in efficient reciprocal cooperation between law enforce-
ment and intelligence agencies. When weighing up these interests the government enjoys ample
but not unlimited space for opportunity and utility considerations. In the given case the Court,
acknowledging the comprehensive decision-making process documented in the governmental
files, held that the German authorities had not transgressed the limits of their margin of discre-
tion. As the first sentence of Article 7, paragraph 1 of the US—German Extradition Treaty leaves
it to the parties’ discretion whether or not to grant extradition of own nationals (provided their
law does not so preclude) the US authorities would have been free to refuse extradition, had the
German government filed such a request. Moreover, as the US authorities had already declared
that US security interests would not allow extradition of the suspects, a German request would
(even though the US administration had meanwhile changed) not have had any chance of suc-
cess and would have been of a merely symbolic character.®

Increasingly, international treaties and national laws require states to fulfill their obligations to
extradite or prosecute for international crimes. This trend places an enhanced duty on states
in their bilateral treaty obligations to exercise greater diligence in seeking to achieve extradi-
tion. Thus, perfunctory rejection of extradition without exercising due diligence or attempt-
ing to effectuate extradition is no longer acceptable in the contemporary context of interstate
cooperation in penal matters. This is, however, what Germany did in the El-Masri case, evi-
dencing the state-centric approach to extradition that weighs political considerations more
heavily than human rights and accountability. Accordingly, states must seek better and more
efficient ways to carry out, in good faith, their extradition obligations and to make better use
of “assurances,”" if needed, to satisfy a requested state that needs to allay its concerns and thus
help achieve extradition. The alternative is for the requested state to prosecute domestically,
particularly when victims are likely to suffer injustice because impunity is the consequence
of the failure to prosecute or extradite, but this supposes that the state has jurisdiction under
domestic law and the ability to exercise it.*

3.2. The Emerging Rights of Victims

Concern for victims and their rights has increased at the international, regional, and national
levels. Historically many national legal systems have provided victims with access to justice
and even with participatory rights in criminal proceedings such as a partie civile in the French
and Belgium codes of criminal procedure, or as a parte civile in the Italian code of criminal
procedure.” In these and other European systems, a victim may be represented in criminal
proceedings in order to ensure that all available evidence pertaining to the accused is presented
in court, and as a way of ensuring the victims’ right to compensation through civil damages
arising out of a subsequent civil judgment.* The International Criminal Court (ICC) gives

40 Wilkitziki, supra note 38, at 1123

41 See Ch. V11, Sec. 7.

42 See Ch. VL

43 M. Cherif Bassiouni, Victims Rights and Participation in ICC Proceedings and in Emerging Customary
International Law, UCLA ONLINE FORUM, www.uclalawforum.com/reparations#Bassiouni (last visited

Sept. 26, 2012); M. Cherif Bassiouni, International Recognition of Victims' Rights, 6 Hum. Rts. L. Rev.
203 (20006).

44 JonarHAN Doak, Vicrivs' RigHTs: HuMAN RiGHTS AND CRIMINAL JUSTICE: RECONCEIVING THE ROLE
oF THIRD PARTIES (2008).
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rights to victims to be represented in its proceedings, as do the Extraordinary Chambers in
the Courts of Cambodia and the Special Tribunal for Lebanon.® In 2005, the UN General
Assembly Resolution on Basic Principles and Guidelines on the Right to a Remedy and Repara-
tion for Victims of Gross Violations of International Human Rights Law and Serious Violations
of International Human Rights Law and Serious Violations of International Humanitarian Law
established the right of victims to access justice, but more important, the victims’ right to hold
the perpetrator of a crime accountable; these rights require the prosecution or extradition of
alleged perpetrators.

3.3. The Duty to Extradite for International Crimes under
Conventional International Criminal Law

A number of conventions on international criminal law establish explicitly the duty to pros-

dite.” Th ltilateral ions al blish that th be relied
ecute or extradite. ese multilateral conventions also establish that they can be relied upon
by states that require a treaty for extradition, and they serve as a basis for states that do not
require a treaty as a legal basis for extradition. Piracy is deemed the oldest international crime,
and it is one upon which Grotius relied to establish his duty to extradite or punish, aur dedere
aut punire.*®

45 Rome Statute of the International Criminal Court, art. 68(3), July 17, 1998, 2187 U.N.T.S. 90; Inter-
national Criminal Court, Rules of Procedure and Evidence, UN. Doc. PCNICC/2000/1/Add.1 (2000),
Rule 85. See also T. Markus FUNK, VicTiMs' RIGHTS AND ADVOCACY AT THE INTERNATIONAL CRIMINAL
Courr (2010); Bassiouni, supra note 43.

46 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Viola-
tions of International Human Rights Law and Serious Violations of International Humanitarian Law,
G.A. Res. 60/147, Dec. 16, 2005, Article III, para. 4-5:

In cases of gross violations of international human rights law and serious violations of international
humanitarian law constituting crimes under international law, States have the duty to investigate
and, if there is sufficient evidence, the duty to submit to prosecution the person allegedly responsible
for the violations and, if found guilty, the duty to punish her or him. Moreover, in these cases, States
should, in accordance with international law, cooperate with one another and assist international
judicial organs competent in the investigation and prosecution of these violations.

To that end, where so provided in an applicable treaty or under other international law obligations, States
shall incorporate or otherwise implement within their domestic law appropriate provisions for univer-
sal jurisdiction. Moreover, where it is so provided for in an applicable treaty or other international legal
obligations, States should facilitate extradition or surrender offenders to other States and to appropriate
international judicial bodies and provide judicial assistance and other forms of cooperation in the pur-
suit of international justice, including assistance to, and protection of, victims and witnesses, consistent
with international human rights legal standards and subject to international legal requirements such as
those relating to the prohibition of torture and other forms of cruel, inhuman or degrading treatment or
punishment.

47 At present there are 142 international criminal conventions containing extradition provisions. See
Appendix 1. See also M. CHERIF Basstount, INTRODUCTION TO INTERNATIONAL CRIMINAL Law (2d
ed., 2012). For a compilation of international criminal law conventions, see M. CHERIF Bassiount,
INTRODUCTION TO INTERNATIONAL CRIMINAL Law: SEcoND Revisep EDITION (2D ED., 2013). See
also BassiouN1, INTERNATIONAL CRIMINAL LAw CONVENTIONS AND THEIR PENAL Provisions (1997)
[hereinafter Basstount, ICL CoNVeNTIONS]; Basstount & Wise, Aur DEDERE AUT JUDICARE, supra
note 6; M.CHERIF BassiouNI, A DRAFT INTERNATIONAL CRIMINAL CODE AND DRAFT STATUTE FOR
AN INTERNATIONAL CRIMINAL TRIBUNAL (1987) [hereinafter Bassiount, Drarr CODE]. See also M.
Cherif Bassiouni, 7he Penal Characteristics of Conventional International Criminal Law, 15 Case W. Res.
J.INT'L L. 27 (1983).

48 GroTIUS, supra note 13, at ch. 21, § 5(1). It should be noted that Grotius was retained by the Dutch
West Indies Company to prepare what today would be called a “brief” to establish the right of freedom
of navigation on the high seas as a basis for the Company to fight off pirates who attacked its merchant
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'The expression aut dedere aut judicare is the modern adaptation of Grotius’s maxim aut dedere
aut punire, which can be translated as “either extradite or punish.” Grotius contended that a
general obligation to extradite or punish exists with respect to all offenses by which another
state is particularly injured. The injured state has a natural right to exact punishment, and the
state in which the offender seeks refuge should not interfere with the exercise of this right.
Therefore, the requested state ordinarily must deliver a guilty individual to the requesting state
for punishment; it is not rigidly bound to do so, however. It has an alternative—to punish the
offender itself. But it is bound to do one or the other: either extradite or punish. By contrast,
the modern shorthand maxim, aut dedere aut judicare, which was first coined by this writer, is
used to refer to a formula included in certain treaties concerning certain international crimes
(see Appendix 1). The maxim’s adoption in an increasing number of multilateral treaties has
given rise to the question of whether the principle aur dedere aut judicare can now be said to
represent an emerging rule of customary law, particularly with respect to certain international
crimes.” The importance of the aut dedere aut judicare concept is that by imposing this strict
obligation, impunity is reduced and deterrence is reinforced because offenders are prosecuted.*

Historically, the duty to prosecute or extradite, as it emerged and developed in the writings of
scholars, was not limited to certain international crimes. Indeed, it was advocated as a civitas
maxima with respect to all common crimes that states recognized in their respective legal sys-
tems, because that was a way of preserving world public order.’!

The duty to prosecute or extradite,’® even in the writings of scholars, is an imperfect obli-
gation with respect to non-international crimes as domestic crimes require either the exis-
tence of extradition treaties, national legislation, or both.” In the course of the evolution of

fleet. See also Declan Costello, International Terrorism and the Development of the Principle of AUt DEDERE
Auvrt Jupicarg, 10 J. INT'L L. & Econ. 483 (1975).

49 Bassiount & Wise, AUT DEDERE AUT JUDICARE, supra note 6, at 1-23.

50  See generally, M. Cherif Bassiouni, Accountability for Violations of International Humanitarian Law and
Other Serious Violations of Human Rights, in Post-CoNrLICT JusTICE (M. Cherif Bassiouni, ed. 2001).
See supra notes 34 and 36. See also M. Cherif Bassiouni, Combating Impunity for International Crimes,
71 U. Coro. L. Rev. 409.

51 See GroT1UsS, supra note 13, § 4(1). For a philosophical view, see 2 Dt VATTEL, supra note 13, at ch.
4, §§ 76, 77; Cornelius E. Murphy, 7he Grotian Vision of World Order, 76 Am. J. INT'L L. 477 (1982);
Christian F. Von Wolff, Jus Gentium Methodo Scientifica Per Tractatum, in CLASSICS OF INTERNATIONAL
Law § 152 (Joseph H. Drake trans., 1934) (1764). Puffendorf, who relied on the work of Grotius,
was more of a positivist on this question. See PUFFENDORE, supra note 22, at ch. 3, §§ 23-24. See gen-
erally, CHRISTINE VAN DEN WijNGAERT, THE PoLiticaL OrreNCE EXcEPTION TO ExTRADITION: THE
DELICATE PROBLEM OF BALANCING THE RIGHTS OF THE INDIVIDUAL AND THE INTERNATIONAL PUBLIC
ORDER, 132140 (1980); Daniel Derby, Duties and Powers Respecting Foreign Crimes, 30 Am. J. Comp.
L., 523, 530 n.40 (Supp. 1982). For another perspective, see Valerie Epps, The Development of the
Conceptual Framework Supporting International Extradition, 25 Loy. L.A. INT'L & Comp. L. Rev. 369
(Summer 2003); Basstount & WisE, AUT DEDERE AUT JUDICARE, supra note 6; Edward M. Wise, Extra-
dition: The Hypothesis of a Civitas Maxima and the Maxim Aur Dedere Aut Judicare, 62 Rev. INT'LE
DE DrorT PENAL 109 (1991). See also M. Cherif Bassiouni, A Comprehensive Strategic Approach on
International Cooperation for the Prevention, Control and Suppression of International and Transnational
Criminality, 15 Nova L. Rev. 353 (1991); M. Cherif Bassiouni, Working Paper on International Norms
and Standards in International Criminal Law, presented to the Meeting of the United Nations Commit-
tee of Experts convening at the International Institute of Higher Studies in Criminal Sciences (Siracusa),
Jan. 10-15, 1983, in connection with the Seventh United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, on Crime Prevention and Criminal Justice in the Context of Develop-
ment: Challenges for the Future (1982); Seventh United Nations Congress on the Prevention of Crime
and Treatment of Offenders, Milan, Aug. 26-Sept. 6, 1985, U.N. Doc. A/Conf./121/22/Rev. 1 (1986).

52 The duty is to prosecute or extradite is discussed in Sec. 3.

53 See Basstount & WisE, AUT DEDERE AUT JUDICARE, supra note 6, at 1-23.
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international criminal law, the duty can also be construed as imperfect because it emerged
on an ad hoc basis in international criminal law conventions; some conventions do not even
explicitly state the duty. But after consistent reaflirmation of the duty to prosecute or extradite
in conventional international criminal law, as discussed above, it can be argued that this prin-
ciple constitutes an emerging customary duty. The duty itself has not been expressed with suf-
ficient specificity to indicate whether it is an alternative or a coexistent duty. Whatever doctrine
there is on the subject, it is unclear whether the duty to prosecute or extradite is disjunctive or

coexistent. As stated by this writer:

Doctrine is unclear as to the meaning of “alternative” or “disjunctive” and “coexistent” obliga-
tions to extradite. The following distinction is suggested. If the duty to extradite or prosecute
is an alternative or disjunctive one, then there is a primary obligation to extradite if relevant
conditions are satisfied, and a secondary obligation to prosecute under national laws if extradi-
tion cannot be granted. Thus, the duty to prosecute when it arises under national law leaves the
requesting state with no alternative recourse.

If the duty to extradite or prosecute is coexistent rather than alternative or disjunctive, then the
requested state can choose between extradition and prosecution at its discretion. As a result, the
state may refuse to extradite the relator to one state, but later agree to extradite him or her to
another state or to prosecute. In any event when a state elects to prosecute then discretion plays
a broader role, and can be invoked without a breach of treaty or other international obligations.

The doctrine usually expressed is that the international obligation to extradite or prosecute, if it
exists, would be construed as a coexistent duty provided that national law permits it.

There is a general doctrinal failure to consider states’ international obligations deriving from
treaties regarding international crimes, such as war crimes, slavery and slave-related practices,
aircraft hijacking, and the kidnapping or taking as hostage of diplomats or civilians, etc. Almost
all of the multilateral conventions regarding these international crimes specifically require signa-
tory states to extradite or prosecute violators of the treaties’ proscriptions: in other words, they
place upon states the alternative duty aut dedere aut judicare. Thus, a signatory state to such
conventions that refuses to extradite an alleged offender of one of these proscriptions, when
the conventions constitute the legal basis for the extradition request, is under a positive duty to
prosecute the individual. Failing this, the requested state is in violation of its obligations under
the conventions.**

The formula to prosecute or extradite is not usually well-developed in international criminal
law conventions, as is evident from the textual language contained in Appendix 1. There are
some occasional exceptions, but they confirm the rule. Furthermore, the formula fails to clar-
ify whether prosecution comes first as a matter of right, or if that right is subject to certain
unstated qualifications, just as extradition may also be subject to certain unstated qualifications.
Is there an unarticulated premise that prosecution should be effective (i.e., not a sham), in
the state of custody or in the requesting state?® Are the respective rights of the custodial state
and the requesting state dependent upon a ranking of jurisdictional theories?*® Recent multilat-
eral conventions have not addressed these issues as the diplomats who draft them continue to
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M. Cherif Bassiouni, General Report on the Juridicial Status of the Requested State Denying Extradition, in
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follow earlier textual language because such precedents offer the best opportunities for political
agreement.”’

3.4. The Duty to Extradite for Jus Cogens Violations

It follows from what is stated above with respect to a victims'-oriented approach, and from
other aspects of international law values and policies that states have at least an inchoate obliga-
tion to prosecute or extradite for all international crimes, and specifically for jus cogens crimes.
This is reflected in the ICJ’s 2012 ruling in the Habré case.’® A state’s failure to carry out the
duty to extradite or prosecute arising out of jus cogens crimes could subject a state to inter-
national responsibility pursuant to the Responsibility of States for Internationally Wrongful
Conduct as developed under customary international law.”

The very same concept of a duty to extradite or prosecute for jus cogens crimes applies also as a
bar for a state to surrender a person to another state if such an individual risks being subjected
to a jus cogens crime. This is clearly contained in Article III paragraph 1 of the Convention
against Torture and All Forms of Cruel, Inhuman, or Degrading Treatment or Punishment
(CAT), which states: “No State Party shall expel, return (“refouler”) or extradite a person to
another State where there are substantial grounds for believing that he would be in danger of
being subjected to torture.”®

The relationship between jus cogens and foreign state immunity was ruled upon in the 2012
ICJ’s case on Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening).*" In it
the Court held:

The Court now turns to the second strand in Italy’s argument, which emphasizes the jus cogens
status of the rules which were violated by Germany during the period 1943-1945. This strand
of the argument rests on the premise that there is a conflict between jus cogens rules forming
part of the law of armed conflict and according immunity to Germany. Since jus cogens rules
always prevail over any inconsistent rule of international law, whether contained in a treaty or
in customary international law, so the argument runs, and since the rule which accords one
State immunity before the courts of another does not have the status of jus cogens, the rule of
immunity must give way.

This argument therefore depends upon the existence of a conflict between a rule, or rules, of jus
cogens, and the rule of customary law which requires one State to accord immunity to another.
In the opinion of the Court, however, no such conflict exists. Assuming for this purpose that the
rules of the law of armed conflict which prohibit the murder of civilians in occupied territory,
the deportation of civilian inhabitants to slave labour and the deportation of prisoners of war to
slave labour are rules of jus cogens, there is no conflict between those rules and the rules on State
immunity. The two sets of rules address different matters. The rules of State immunity are pro-
cedural in character and are confined to determining whether or not the courts of one State may
exercise jurisdiction in respect of another State. They do not bear upon the question whether or
not the conduct in respect of which the proceedings are brought was lawful or unlawful. That
is why the application of the contemporary law of State immunity to proceedings concern-
ing events which occurred in 1943-1945 does not infringe the principle that law should not

57 For a critical approval of international criminal law treaties, see M. Cherif Bassiouni, 7he Sources and
Content of International Criminal Law: A Theoretical Framework,in 1 INTERNATIONAL CRIMINAL Law 3
(1999).

58  See infra Sec. 3.4.

59  Responsibility of States for Internationally Wrongful Acts, GA Res. 56/83 (Jan. 28, 2008).

60 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec.
10, 1984, G.A. res. 39/46, U.N. Doc. A/39/51, Art. III para. 1.

61 Jurisdictonal Immunities of the State (Germany v. Italy: Greece Intervening), 20121.C.J. ____ (Feb. 3).
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be applied retrospectively to determine matters of legality and responsibility (as the Court has
explained in paragraph 58 above). For the same reason, recognizing the immunity of a foreign
State in accordance with customary international law does not amount to recognizing as lawful
a situation created by the breach of a jus cogens rule, or rendering aid and assistance in maintain-
ing that situation, and so cannot contravene the principle in Article 41 of the International Law
Commission’s Articles on State Responsibility.

In the present case, the violation of the rules prohibiting murder, deportation and slave labour
took place in the period 1943-1945. The illegality of these acts is openly acknowledged by all
concerned. The application of rules of State immunity to determine whether or not the Italian
courts have jurisdiction to hear claims arising out of those violations cannot involve any conflict
with the rules which were violated. Nor is the argument strengthened by focusing upon the
duty of the wrongdoing State to make reparation, rather than upon the original wrongful act.
The duty to make reparation is a rule which exists independently of those rules which concern
the means by which it is to be effected. The law of State immunity concerns only the latter; a
decision that a foreign State is immune no more conflicts with the duty to make reparation than
it does with the rule prohibiting the original wrongful act. Moreover, against the background
of a century of practice in which almost every peace treaty or post-war settlement has involved
either a decision not to require the payment of reparations or the use of lump sum settlements
and set-offs, it is difficult to see that international law contains a rule requiring the payment of
full compensation to each and every individual victim as a rule accepted by the international
community of States as a whole as one from which no derogation is permitted.

To the extent that it is argued that no rule which is not of the status of jus cogens may be applied
if to do so would hinder the enforcement of a jus cogens rule, even in the absence of a direct con-
flict, the Court sees no basis for such a proposition. A jus cogens rule is one from which no dero-
gation is permitted but the rules which determine the scope and extent of jurisdiction and when
that jurisdiction may be exercised do not derogate from those substantive rules which possess
jus cogens status, not is there anything inherent in the concept of jus cogens which would require
their modification or would displace their application. The Court has taken that approach in
two cases, notwithstanding that the effect was that a means by which a jus cogens rule might be
enforced was rendered unavailable. In Armed Activities, it held that the fact that a rule has the
status of jus cogens does not confer upon the Court a jurisdiction which it would not otherwise
possess (Armed Activities on the Territory of the Congo (New Application: 2002), Judgment, I.C.J.
Reports 2006, p. 6, paras. 64 and 125). In Arrest Warrant, the Court held, albeit without express
reference to the concept of jus cogens, that the fact that a Minister for Foreign Affairs was accused
of criminal violations of rules which undoubtedly possess the character of jus cogens did not
deprive the Democratic Republic of the Congo of the entitlement which it possessed as a matter
of customary international law to demand immunity on his behalf (Arrest Warrant of 11 April
2000 (Democratic Republic of Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 3, paras. 58
and 78). The Court considers that the same reasoning is applicable to the application of the
customary international law regarding the immunity of one State from proceedings in the courts
of another.

In addition, this argument about the effect of jus cogens displacing the law of State immunity
has been rejected by the national courts of the United Kingdom (Jones v. Saudi Arabia, House
of Lords, [2007] 1 AC 270; ILR, Vol. 129, p. 629), Canada (Bouzari v. Islamic Republic of
Iran, Court of Appeal of Ontario, DLR, 4th Series, Vol. 243, p. 406; ILR, Vol. 128, p. 5806),
Poland (Natoniewski, Supreme Court, Polish Yearbook of International Law, Vol. XXX, 2010,
p. 299), Slovenia (case No. Up-13/99, Constitutional Court of Slovenia), New Zealand (Fang
v. Jiang, High Court, [2007] NZAR p. 420; ILR, Vol. 141, p. 702), and Greece (Margellos, Spe-
cial Supreme Court, /LR, Vol. 129, p. 525), as well as by the European Court of Human Rights
in Al-Adsani v. United Kingdom and Kalogeropoulou and others v. Greece and Germany (which are
discussed in paragraph 90 above), in each case after careful consideration. The Court does not
consider the judgment of the French Cour de cassation of 9 March 2011 in La Réunion aérienne
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v. Libyan Arab Jamahiriya (No. 09-14743, 9 March 2011, Bull. civ., March 2011, No. 49, p. 49)
as supporting a different conclusion. The Cour de cassation in that case stated only that, even if
a jus cogens norm could constitute a legitimate restriction on State immunity, such a restriction
could not be justified on the facts of that case. It follows, therefore, that the judgments of the
Italian courts which are the subject of the present proceedings are the only decisions of national
courts to have accepted the reasoning on which this part of Italy’s second argument is based.
Moreover, none of the national legislation on State immunity considered in paragraphs 70-71
above, has limited immunity in cases where violations of jus cogens are alleged.®

It should be noted that in the fzaly v. Germany case, the ICJ dealt with a procedural question,
namely that of the applicability of foreign sovereign immunity under customary international
law and not with the substantive issue of state obligations and state responsibility in con-
nection with the duty to prosecute or extradite persons accused of committing jus cogens
crimes. Had Italy proceeded against Germany before the IC]J instead of allowing a civil case
to proceed before its domestic courts, the IC] would have not been barred by the doctrine of
foreign sovereign immunity as this doctrine is applicable to domestic legal proceedings and
other proceedings involving an action by an individual against a state, save for some exceptions
involving commercial litigation. Italy, however, argued that there should be two internation-
ally recognized exceptions to the doctrine of foreign sovereign immunity: the first being with
respect to jus cogens crimes and the second being when the national jurisdiction becomes the
last resort available to a victim, particularly a victim of an international crime. The ICJ rejected
both arguments.

‘The aut dedere aut judicare question was partially addressed by the IC] in the Lockerbie and
Habré cases. Although the Habré case affirmed the duty to prosecute, neither judgment satis-
factorily resolved the question of jurisdictional priorities, which is clearly relevant to the duty
to extradite or prosecute. The following analysis of the cases is taken from the second edition
of Introduction to International Criminal Law.*

In the Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal) case (the
Habré case),* the IC] affirmed its earlier position in the Questions of Interpretation and Applica-
tion of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libya v. United
Kingdom and Libya v. United States of America) case (the Lockerbie case) regarding the duty
of states when to extradite or prosecute.” The two cases resulted in similar holdings, in essence
that the duty to prosecute “outweighs” the duty to extradite, even though both cases arose under
different conventions, namely the 1971 Montreal Convention for the Lockerbie case,® and the
1984 CAT for the Habré case.”” Neither case, however, addressed the implicit requirements of
fairness and effectiveness discussed below.

The Lockerbie and Habré cases turned on the interpretation of relevant provisions of the Mon-
treal Convention and the CAT, respectively. Article 7 of the Montreal Convention declares that:

The Contracting State in the territory of which the alleged offender is found shall, if it does
not extradite him, be obliged, without exception whatsoever and whether or not the offence

62 Id. at para. 92-96.

63 BasstouNt, INTRODUCTION TO INTERNATIONAL CRIMINAL Law, supra note 47.

64 Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), 2012 1.C.].
(July 20).

65  Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libya v. U.S. and U.K.), 1992 I.C.J. 3 (Apr. 14).

66 Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, Sept. 23, 1971,
974 UN.TS. 177.

67  Convention against Torture, supra note 60.



The Legal Framework of Extradition in International Law and Practice

17

was committed in its territory, to submit the case to its competent authorities for the pur-
pose of prosecution.

Article 7(1) of the CAT provides that:

The State Party in the territory under whose jurisdiction a person alleged to have commit-
ted any offence referred to in article 4 is found shall in the cases contemplated in article 5,
if it does not extradite him, submit the case to its competent authorities for the purpose of
prosecution.

Both Conventions use substantially the same language with the same syntactical construction,
namely: 7f the state in which the alleged perpetrator does not extradite, zben it must prosecute
him/her. Under Article 31 of the Vienna Convention on the Law of Treaties, “A treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object and purpose.”®® The ICJ, in both the
Lockerbie and Habré judgments, reasonably concluded on the basis of the “ordinary meaning”
of Article 7 of the Montreal Convention and Article 7(1) of the CAT that the duty to prosecute
precedes that of extradition.

The ICJ’s two rulings have their logic, as the requested state is likely to be the one where the
crime occurred, or the state of nationality of the alleged perpetrator (as in the Lockerbie case) or
the state in which the alleged perpetrator has sought asylum (as in the Habré case). In the Habré
case, Belgium, the requesting state, claimed universal jurisdiction over the crimes under the
CAT, but was neither the state in which the crimes occurred nor the state of nationality of the
alleged perpetrator. Senegal did not satisfy these jurisdictional assumptions either, but it was the
fact that it was the state which gave Habré asylum after his escape from Chad that gave it priority
over extradition in the eyes of the ICJ.

Under Article 7 of the CAT all state parties have an obligation to prosecute, and it was therefore
logical and reasonable for the IC]J to conclude that Senegal, the state of custody, had the duty to
prosecute Habré, and failing that, to extradite him to Belgium. The Court interpreted extradi-
tion as being optional under the CAT, which underscored its secondary status in relation to the
obligation to prosecute. In summarizing the duty to prosecute or extradite, the Court stated that:

...if the State in whose territory the suspect is present has received a request for extradi-
tion in any of the cases envisaged in the provisions of the Convention, it can relieve itself
of its obligation to prosecute by acceding to that request. It follows that the choice between
extradition or submission for prosecution, pursuant to the Convention, does not mean that
the two alternatives are to be given the same weight. Extradition is an option offered to the
State by the Convention, whereas prosecution is an international obligation under the Con-
vention, the violation of which is a wrongful act engaging the responsibility of the State.®”

Unfortunately, in stating categorically that prosecution invariably outweighs extradition, the
Court failed to take into account any jurisdictional priorities or state interests that a requesting
state may have over the custodial state. This is particularly so where the requesting state is the
territory on which the crime was committed or the state whose nationals were the victims of the
crime, while the custodial state may have only the physical presence of the alleged perpetrator
as a jurisdictional nexus.”

While both the Lockerbie and Habré cases dealt with the issue of prosecution or extradition,
otherwise reflected in the maxim aut dedere aut judicare, both judgments relied on the respective
applicable treaties, namely, the Montreal Convention and the CAT. The Court did not rely on,
or supplement, its understanding of the respective provisions with developments in customary
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international law. This omission is particularly significant since there have been developments in
customary international law since the drafting of the 1971 Montreal Convention and the 1984
CAT which should have led the IC] to an interpretation of the alternative duties to prosecute or
extradite that includes the implicit requirements to provide an effective and fair trial. Satisfying these
requirements is essential not only to achieving the object and purpose of the respective conventions
to prevent and punish the underlying crimes, but also to respect the rights of the accused and the
victims, a class that is increasingly recognized in international law.”!

The right to a fair trial is well established in international human rights law. Fairness in judicial
proceedings is required by Article 14(1) of the ICCPR,”” as well as the ECHR and the ACHR. The
courts established by the ECHR”> and ACHR" have issued a number of decisions supporting the
proposition that a person should not be extradited to a state where he/she is likely to be tortured or
treated with discrimination, or where his/her fundamental procedural rights would be violated.

The rights of victims are detailed in the 2006 Basic Principles and Guidelines on the Right to a Rem-
edy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law. G.A. Res. 60/147, U.N. Doc. A/RES/60/147 (Mar.
21, 2000).

Similarly, Article 68(3) of the Rome Statute provides that:

Where the personal interests of the victims are affected, the Court shall permit their views and con-
cerns to be presented and considered at stages of the proceedings determined to be appropriate by
the Court and in a manner which is not prejudicial to or inconsistent with the rights of the accused
and a fair and impartial trial. Such views and concerns may be presented by the legal representatives
of the victims where the Court considers it appropriate, in accordance with the Rules of Procedure
and Evidence.

Rome Statute of the International Criminal Court, supra note 45.

The Extraordinary Chambers in the Courts of Cambodia also provides for victim participation through
“Civil Party” representation, with rights of audience and the power to question witnesses.

International Covenant on Civil and Political Rights, Dec. 16, 1966, G.A. res. 2200A (XXI), U.N. Doc.
A/6316 (1966). Article 14 of the ICCPR states:

1. All persons shall be equal before the courts and tribunals. In the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a
fair and public hearing by a competent, independent and impartial tribunal established by law. The
press and the public may be excluded from all or part of a trial for reasons of morals, public order
(ordre public) or national security in a democratic society, or when the interest of the private lives
of the parties so requires, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice; but any judgement rendered
in a criminal case or in a suit at law shall be made public except where the interest of juvenile
persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship
of children.
2. Everyone charged with a criminal offence shall have the right to be presumed innocent until
proved guilty according to law.
3. In the determination of any criminal charge against him, everyone shall be entitled to the follow-
ing minimum guarantees, in full equality:
(a) To be informed promptly and in detail in a language which he understands of the nature and
cause of the charge against him;
(b) To have adequate time and facilities for the preparation of his defence and to communicate
with counsel of his own choosing;
(c) To be tried without undue delay;
(d) To be tried in his presence, and to defend himself in person or through legal assistance of
his own choosing; to be informed, if he does not have legal assistance, of this right; and to have
legal assistance assigned to him, in any case where the interests of justice so require, and without
payment by him in any such case if he does not have sufficient means to pay for it;
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Admittedly, no ICL convention containing a provision on the duty to prosecute or extradite
specifically includes such implicit conditions requiring effectiveness of the prosecution and
fairness of the prosecution by both the requested and requesting states. Nevertheless, the IC]
failed to provide any guidance on the question of such implicit conditions in the Habré case
even though the existence of these conditions is inferred on the basis of logic and sound legal
judgment.

Logic and sound legal judgment dictate that at the very least effectiveness precludes sham pros-
ecutions and extradition to states which are likely to engage in such proceedings. The effective-
ness requirement can, for instance, be read into the willingness provision of Article 17 of the
ICC Statute, which states:

1. Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine
that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which has jurisdiction over
it, unless the State is unwilling or unable genuinely to carry out the investigation or
prosecution;

(b) The case has been investigated by a State which has jurisdiction over it and the State
has decided not to prosecute the person concerned, unless the decision resulted from
the unwillingness or inability of the State genuinely to prosecute;

(c) The person concerned has already been tried for conduct which is the sub-
ject of the complaint, and a trial by the Court is not permitted under article 20,
paragraph 3;
(d) The case is not of sufficient gravity to justify further action by the Court.

2. In order to determine unwillingness in a particular case, the Court shall consider, having

regard to the principles of due process recognized by international law, whether one or more
of the following exist, as applicable:

(a) The proceedings were or are being undertaken or the national decision was made for
the purpose of shielding the person concerned from criminal responsibility for crimes
within the jurisdiction of the Court referred to in article 5;

73
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(e) To examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;
(f) To have the free assistance of an interpreter if he cannot understand or speak the language
used in court;
(g) Not to be compelled to testify against himself or to confess guilt.
4. In the case of juvenile persons, the procedure shall be such as will take account of their age and
the desirability of promoting their rehabilitation.
5. Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed
by a higher tribunal according to law.
6. When a person has by a final decision been convicted of a criminal offence and when subse-
quently his conviction has been reversed or he has been pardoned on the ground that a new or newly
discovered fact shows conclusively that there has been a miscarriage of justice, the person who has
suffered punishment as a result of such conviction shall be compensated according to law, unless it is
proved that the non-disclosure of the unknown fact in time is wholly or partly attributable to him.
7. No one shall be liable to be tried or punished again for an offence for which he has already been
finally convicted or acquitted in accordance with the law and penal procedure of each country.
Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4 1950, 213
U.N.TS. 222.

American Convention on Human Rights, Nov. 22, 1969, 1144 UN.T.S. 123.
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(b) There has been an unjustified delay in the proceedings which in the circumstances is
inconsistent with an intent to bring the person concerned to justice;

(c) The proceedings were not or are not being conducted independently or impartially,
and they were or are being conducted in a manner which, in the circumstances, is
inconsistent with an intent to bring the person concerned to justice.

3. In order to determine inability in a particular case, the Court shall consider whether, due
to a total or substantial collapse or unavailability of its national judicial system, the State is
unable to obtain the accused or the necessary evidence and testimony or otherwise unable
to carry out its proceedings.”

At the heart of Article 17 is an analysis of whether the national courts of the state seeking to
remove jurisdiction from the ICC are “unwilling or unable genuinely to carry out the investiga-
tion or prosecution.” Such an analysis could be transposed onto extradition cases by requiring
states to assess whether national courts in the requesting or requested state have the capacity, will
and independence to effectively investigate and prosecute a particular case.

Surprisingly, the IC]J in the Habré case did not address the issue of effectiveness or fair trial, nor
did it even refer to them, thus leaving open the question of when and how the duty to prosecute
or extradite under either a treaty obligation—including under the Montreal Convention or the
CAT—or under customary international law, is to be interpreted if the requesting or requested
state is unable or unwilling to guarantee an effective or fair trial.

In the Habré case, the IC] referred to Article 6 of the CAT,® which requires the investigation
of torture allegations. The ICJ could have relied on this provision to consider investigation as a
prelude to prosecution, and to consider that an effective and prompt investigation also extends
to an effective and prompt prosecution. This was not the case, even though Senegal first indicted
Habré in 2000. The ICJ could have reasonably considered that after 12 years, Senegal was not
particularly diligent in the pursuit of investigation and prosecution of Habré, and that this
would have a bearing on the future capacity to ensure an effective and fair prosecution. One
must infer from the context of the case that the Court found it more practical for Senegal to pur-
sue its prosecution, particularly since its government had indicated its willingness to do so than
to order Habré’s extradition to Belgium. Thus, Senegal’s explanation for the delay in moving to
the prosecutorial stage is the costly and complex nature of the case, but that this alone was not
enough to justify removing the case to Belgium.

It should also be noted that the in the Habré case the Court concluded that “the prohibition of
torture is part of customary international law and it has become a peremptory norm of interna-
tional law (jus cogens).””” However, the Court went on to qualify this holding by stating that “the
obligation to prosecute the alleged perpetrators of acts of torture under the Convention applies
only to facts having occurred after its entry into force for the State concerned.””® One would
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Rome Statute of the International Criminal Court, supra note 45, at art. 17.

Article 6 of the Convention against Torture provides, in pertinent part:
1. Upon being satisfied, after an examination of information available to it, that the circumstances so
warrant, any State Party in whose territory a person alleged to have committed any offence referred to
in article 4 is present shall take him into custody or take other legal measures to ensure his presence.
The custody and other legal measures shall be as provided in the law of that State but may be continued
only for such time as is necessary to enable any criminal or extradition proceedings to be instituted.

2. Such State shall immediately make a preliminary inquiry into the facts.

Convention against Torture, supra note 60. See also Questions Relating to the Obligation to Prosecute

or Extradite (Belg. v. Sen.), 2012 I.C.]. €€ 78-88, 120 (July 20).

Questions Relating to the Obligation to Prosecute or Extradite (Belg. v. Sen.), 2012 I.C.]J. €99

(July 20).
1d. at € 100.
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have expected the Court to be more progressive on this question, especially in light of the jus cogens
status of the crime of torture.”

It should be noted that the IC] did not reach a decision on the merits because the Security Council
intervened and preempted it with a resolution ordering Libya to extradite those accused of the
explosion on board Pan Am 103 at the time it was flying over Lockerbie, Scotland.® The fact that
the Security Council decided to order extradition pursuant to the 1971 Montreal Convention for
the Suppression of Unlawful Acts Against the Safety of Civil Aviation®' underscores the existence
of an international obligation to prosecute or extradite, and one can assume from the Security
Council resolution that its decision to order extradition as opposed to opting for Libya’s intention
to prosecute underscores the two unstated conditions in the obligation to extradite or prosecute,
namely that the prosecution should be fair and effective, and if any of these conditions are unsatis-
fied then extradition is the option. Conversely, if the request for extradition is to a state that is not
likely to provide for a fair and effective trial, then the option would be for domestic prosecution or
for prosecution before an international tribunal or another national tribunal, which can exercise
jurisdiction and carry out fair and effective proceedings.

The combined evolution of conventional and customary international law evidences the partial
existence of the duty to prosecute or extradite. It is certainly an emerging customary interna-
tional law norm with respect to jus cogens crimes. Although this is evidenced in the practice
of international tribunals such as the ICC,* International Criminal Tribunal for Yugosla-
via (ICTY),® International Criminal Tribunal for Rwanda (ICTR),* and the mixed model

79  With respect to attacks on civilian aircrafts, more commonly known as falling within the meaning of
“terrorism,” these crimes have also since then risen close to their recognition as jus cogens international
crimes. M. Cherif Bassiouni, Extraterritorial Jurisdiction: Applications to “Terrorism,” in CRIME, PROCE-
DURE AND EVIDENCE IN A COMPARATIVE AND INTERNATIONAL CONTEXT: Essays IN HONOUR oF MIRjAN
Damaska 201 (Jon Jackson, Maximo Langer & Peter Tillers, eds. 2008); M. Cherif Bassiouni, “Zerror-
ism”: Reflections on Legitimacy and Policy Considerations, in VALUES & VIOLENCE: INTANGIBLE ASPECTS OF
TerrORISM 216 (Wayne McCormack ed., 2008); M. Cherif Bassiouni, An Assessment of International
Legal Modalities to Control International Terrorism, 31 AraB J. LEGAL & JupIcIAL SCIENCES 17 (2005);
M. Cherif Bassiouni, Zerrorism: The Persistent Dilemma of Legitimacy, 36 Case W. Res. J. INT'L L. 299
(2004); M. Cherif Bassiouni, Legal Control of International Terrorism: A Policy-Oriented Perspective, 43
Harv. InT’L L.J. 83 (2002); M. Cherif Bassiouni, International Terrorism, in 1 INTERNATIONAL CRIMI-
NAL Law 765 (M. Cherif Bassiouni, ed. 1999); M. Cherif Bassiouni, International Crimes: Jus Cogens
and Obligatio Erga Omnes, 59 Law & CoNTEMP. PROBS. 63 (1996).

80 S.C. Res. 883, € 16, U.N. Doc. S/Res/883 (Nov. 11, 1993). Sec also S.C. Res. 731, U.N. Doc. S/
Res/731 (Jan. 21, 1992); S.C. Res. 748, U.N. Doc. S/Res/748 (Mar. 31, 1992); S.C. Res. 1192, U.N.
Doc. S/Res/1192 (Aug. 27, 1998).

81  Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation, Jan. 26, 1973,
974 UN.T.S. 178.

82  See Rome Statute of International Criminal Court, supra note 45.

83  Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations
of International Humanitarian Law Committed in the Territory for the Former Yugoslavia since 1991,
S.C. Res. 827, U.N. Doc. S/RES/827 (May 25, 1993). See also M.. CHERIF BassioUuNI & PETER MaNI-
KAS, THE LAw OF THE INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YuGosLAvIA (1996); VIR-
GINIA MORRIS & MICHAEL P. SCHARF, AN INSIDER’S GUIDE TO THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YuGosLavia (1995).

84  Statute of International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide
and Other Serious Violations of Humanitarian Law Committed in the Territory of Rwanda and Rwan-
dan Citizens Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighboring States, Between January 1, 1994 and December 31, 1994, S.C. Res. 955, Annex, U.N.
Doc. S/RES/955 (Nov. 8, 1994). See also VIRGINIA MORRIs & Mi1cHAEL P. SCHARF, 1-2 THE INTERNA-
TIONAL CRIMINAL TRIBUNAL FOR RwANDA (Transnational 1998); THE INTERNATIONAL TRIBUNAL FOR
Rwanpa: Facrts, Cases, DocumenTs (C. Sheltema & W. Van der Wolf eds., Nijmegen 1999).
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tribunals (Sierra Leone, Kosovo, Timor Leste, Cambodia, and Bosnia Herzegovina),® there is
only limited application of that doctrine in state practice in domestic jurisdictions.®® The prac-
tice of states, the writings of the most distinguished publicists, and the jurisprudence of inter-
national tribunals evidence a consistent reinforcement of the duty to prosecute or extradite for
jus cogens crimes notwithstanding the procedural barrier of the foreign sovereign immunity
doctrine when used in connection to domestic proceedings. However, it should be noted that
this doctrine applies only to the immunity of states and that is usually in connection with dam-
ages and other civil proceedings. It does not apply to the responsibility of individuals acting for
and on behalf of the state when they commit jus cogens crimes.

Heads of states and senior ministers are no longer immune from prosecution except during the
period in which they are in office as established by the IC] in the case of Belgium v. Congo.”’
Conversely the ICC statute, which now has 122 state parties, contains an unqualified removal
of heads of state immunity in Article 27, which states,

This Statute shall apply equally to all persons without any distinction based on official capacity.
In particular, official capacity as a Head of State or Government, a member of a Government or
parliament, an elected representative or a government official shall in no case exempt a person
from criminal responsibility under this Statute, nor shall it, in and of itself, constitute a ground
for reduction of sentence.®®

4, Extradition by Multilateral Regional Arrangements

There are a number of regional extradition arrangements that usually supplement the bilateral
treaties of the parties thereto. But these multilateral treaties can be used as an independent basis
for extradition. The state parties are usually part of a region in the geographic and political
sense. A regional extradition arrangement can take the form of a convention that (1) replaces
or supplements bilateral treaties, or (2) obligates the parties to enact national legislation in
accordance with the provisions or requirements of the arrangement.

States enter into multilateral arrangements to secure the advantage of reducing or eliminating
the divergent and uncertain characteristic of multiple bilateral treaties and diverse national
legislation. Multilateral arrangements thus serve as a means to harmonize national systems.
Regional arrangements contribute to the customary international law of extradition. The fol-
lowing is a brief description of the eight existing regional arrangements.*

85  See Agreement Between the United Nations and the Government of Sierra Leone on the Establish-
ment of a Special Court for Sierra Leone (Jan. 16, 2002) 2178 U.N.T.S. 138; United Nations Interim
Administrative Mission in Kosovo, S.C. Res. 1244 para 5 (June 10 1999), 38 I.L.M. 1451 (1999);
Group of Experts for Cambodia, GA Res 52/135 (1998-1999); UN Transitional Administration in East
Timor, S.C Res 1272 (1999) 39 L.L.M. 240 (2000); Statute for the Special Tribunal for Lebanon (May
30, 2007) S.C. Res. 1757; Law on the Court of Bosnia Herzegovinia (Nov. 12, 2000). See Bassioun,
INTRODUCTION TO INTERNATIONAL CRIMINAL Law, supra note 47.

86 For national practice see M. CHERIF Basstount, CRIMES AGAINST HumanITy: HistoricaL EvoLuTion
AND CONTEMPORARY APPLICATION 649-742 (2011).

87 Case Concerning the Arrest Warrant of April 11, 2000 (Congo v. Belg.), 2002 I.C.J. Rep. 3 (Feb. 14);
J. Wouters, The Judgment of the International Court of Justice in the Arrest Warrant Case: Some Critical
Remarks, 16 LEIDEN J. INT'L L. 253 (2003); S. Wirth, Immunity for Core Crimes? The IC] s Judgement in
the Congo v. Belgium Case,” 13 E.J.IL. 877 (2002).

88 Rome Statute, supra note 45, at art. 27.

89  See Ivan A. Shearer, The Current Framework of International Extradition: A Brief Study of Regional
Arrangements and Multilateral Treaties, in 2 A TREATISE ON INTERNATIONAL CRIMINAL Law 326 (M.
Cherif Bassiouni & Ved P. Nanda eds., 1973).
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4.1. European Regimes

Europe has two legal regimes concerning extradition and other modalities of interstate coop-
eration in penal matters, those of the Council of Europe™ and those of the European Union.”!

'The first regime of the Council of Europe is composed of a series of multilateral treaties, which
began with the 1957 European Convention on Extradition®” and its four additional protocols.”
The first Additional Protocol deals with political offenses and more specifically, what is not to be
considered part of the political offense exception.”® The second Additional Protocol applies to
fiscal matters, extends the applicability of the convention to “pecuniary sanctions,” and includes
as extraditable offenses violations of taxes, duties, and custom and exchange laws and regula-
tions that contain criminal sanctions.” The third Additional Protocol develops simplified and
accelerated extradition procedures subject to the consent of the person whose extradition is
sought.”® The fourth Additional Protocol addresses issues of lapse of time and proscription, the
rule of specialty, re-extradition to third states, channels and means of communications between
states, and interpretation of the European Convention and its Protocols in light of other inter-
national instruments, as well as declarations, reservations, and denunciations.”

The purpose of the European Extradition Convention is to foster uniformity among member
states of the Council of Europe.”® Following ratification by Norway, Sweden, and Turkey, the
convention entered into force on April 18, 1960. By 2011, it had forty-seven European state
parties and three non-European members.” It is noteworthy that nonmembers of the Council

90  Council of Europe, http://www.coe.int/ (last visited Sept. 25, 2012).

91  European Union, http://europa.eu/ (last visited Sept. 25, 2012). Member states include: Austria, Bel-
gium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hun-
gary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania,
Slovakia, Slovenia, Spain, Sweden, and the United Kingdom.

92 European Convention on Extradition, Dec. 12, 1957, E.T.S. No.24.

93 First Additional Protocol, Oct. 15, 1975, C.E.T.S. No. 86 (thirty-nine states have ratified; one state
has signed but not ratified); Second Additional Protocol, Mar. 17, 1978, C.E.T.S. No. 98 (forty-two
states have ratified; one state has signed but not ratified); Third Additional Protocol, Oct. 11, 2010,
Europe T.S. No. 209 (nineteen states have signed; four states have ratified); Fourth Additional Protocol,
Sept. 20, 2012, C.E.T.S. No. 212 (twelve states have signed; no states have ratified). See also Coun-
ciL oF Europrg, EUROPEAN CONVENTION ON EXTRADITION AND PrOTOCOLS TO THE SAID CONVEN-
TioN—CouNciL ofF EuroPE TReaTY SERIEs No. 24, 86, 98, 209, 212 (2012). See generally, EUROPEAN
INTER-STATE CO-OPERATION IN CRIMINAL MATTERS, THE CoUNcIL OR EUROPE’S LEGAL INSTRUMENTS
(Eddkehart Miiller-Rappard & M. Cherif Bassiouni eds., 1991). Third Additional Protocol, July 7,
2010, Europe T.S. No. 209 (four states have ratified; nineteen states have signed but not ratified). See
generally, Michael Plachta, 7hird Additional Protocol to the 1957 European Convention on Extradition, 27
INT'L ENFORCEMENT L. REP. 831-835 (Aug. 2011); Michael Plachta, Simplified Extradition: A Proposal
Jor the Third Additional Protocol to the 1957 Council of Europe Convention, 26 INT'L ENFORCEMENT
L. Rep. 272-275 (July 2010).

94 Additional Protocol to the European Convention on Extradition, Oct. 15, 1975, C.E.T.S. 86.

95 Second Additional Protocol to the European Convention on Extradition, Mar. 17, 1978, C.E.T.S. 98.

96  Third Additional Protocol to the European Convention on Extradition, Nov. 10, 2010, C.E.T.S. 209

97  Fourth Additional Protocol to the European Convention on Extradition, Sept. 20, 2012, C.E.T.S. 212.

98  All Council of Europe members are party to the convention.

99 Albania, Andorra, Armenia, Austria, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia,
Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Georgia, Germany, Greece, Hungary,
Iceland, Ireland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, Monaco, Mon-
tenegro, the Netherlands, Norway, Poland, Portugal, Romania, Russia, San Marino, Serbia, Slovakia,
Slovenia, Spain, Sweden, Switzerland, the former Yugoslav Republic of Macedonia, Turkey, Ukraine,
and the United Kingdom. Non-member state parties include Israel, Korea and South Africa.
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of Europe may accede to the convention, contingent upon the unanimous consent of the ratify-
ing states. Finally, reservations are permissible under the convention, and some have in fact been
made, but on the whole uniformity has been achieved.'® The convention has served as a model for
bilateral treaties concluded between European and other countries.

The Council of Europe’s extradition regime also includes the European Convention on the Sup-
pression of Terrorism,'” which is designed essentially to remove the “political offense exception”
from application to certain international crimes (e.g., hijacking and taking of hostages). The con-
vention is, however, subject to reservations, such as those of Italy, which is required to deny extra-
dition under its constitution and Article 8 of the 1931 Criminal Code, in the case of an offender
who is politically motivated, irrespective of the crime committed.

‘The European Convention on the Suppression of Terrorism entered into force on August 4, 1978,
three months after the third member state had ratified it. It now has forty-six member states, with
one additional state having signed but not ratified the convention.!*? The preamble of the conven-
tion notes “the growing concern caused by the increase of acts of terrorism” and states as its goal
“to take effective measures to ensure that the perpetrators of such acts do not escape prosecution
and punishment.”'”® The convention relies on the principle of aut dedere aut judicare to achieve
this objective. It lists offenses that have become the modus operandi of contemporary terrorists,
such as air piracy, kidnapping, offenses using bombs or automatic firearms that endanger human
life, and attacks on diplomatic personnel. It further stipulates that these acts may not be regarded
as political offenses for the purpose of extradition.

‘The second of the legal regimes is that of the European Union, which as of 2013 has twenty-cight
members. In contrast to multilateral treaties, the EU established what is tantamount to a suprana-
tional legal regime through the Commission’s Framework Directives. On that basis, it established
the European Arrest Warrant (EAW) through its Framework Decision on June 13, 2002.'% This

100 See Shearer, supra note 89, at 330-331, 333.
101 14

102 Forty-six member states have ratified the convention: Albania, Armenia, Austria, Azerbaijan, Belgium,
Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Georgia, Germany, Greece, Hungary, Iceland, Italy, Latvia, Liechtenstein, Lithuania, Luxem-
bourg, Malta, Moldova, Monaco, Montenegro, Netherlands, Norway, Poland, Portugal, Romania, Rus-
sia, San Marino, Serbia, Slovakia, Slovenia, Spain, Sweden, Switzerland, EY.R. Macedonia, Turkey,
Ukraine, and the United Kingdom. Andorra has signed but not ratified the convention.

103 Id.

104  Council Framework Decision of June 13, 2002 on the European arrest warrant and the surrender
procedures between Member States, July 18, 2002, 2002/584/JHA, O] L190/1. See Robin L&6f, Shoot-
ing from the Hip: Proposed Minimum Rights in Criminal Proceedings throughout the EU, 12 Eur. L.J.
421-430 (May 2006); Susie Alegre & Marisa Leaf, Mutual Recognition in European Judicial Coopera-
tion: A Step Too Far Too Soon? Case Study—the European Arrest Warrant, 10 Eur. L. J. 200-217 (Mar.
2004). See generally, Colin Warbrick, 7he European Response to Terrorism in an Age of Human Rights, 15
Eur J. INTL L. 989 (2004); Mar Jimeno-Bulnes, After September 11th: The Fight against Terrorism in
National and European Law. Substantive and Procedural Rules: Some Examples, 10 Eur. L. J. 235-253
(2004); Elspeth Guild, Crime and the EUs Constitutional Future in an Area of Freedom, Security, and Jus-
tice, 10 EUr. L. J. 218-234 (Mar. 2004); Mar Jimeno-Bulnes, European Judicial Cooperation in Criminal
Matters, 9 Eur. L. J. 614-630 (2003). Extradition has also occurred pursuant to the Schengen Agree-
ment of 1985 between Switzerland and Germany for tax evasion. See Bruce Zagaris, Swiss Highest Court
Affirms Extradition to Germany for Tax Evasion, 26 INT'L ENFORCEMENT L. REP. 277-278 (2010); The
Schengen acquis—Convention implementing the Schengen Agreement of June 14, 1985 between the
Governments of the States of the Benelux Economic Union, the Federal Republic of Germany and the
French Republic on the gradual abolition of checks at their common borders, June 14, 1985 O.J. L
239. There were two other extradition agreements in 1995 and 1996 that built upon the 1957 European
Extradition Convention, on simplified extradition procedures between member states (1995) and the
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regime provides for a European judicial space and quasi-automatic recognition of arrest warrants
signed by any of the member states, requiring all member states to give it effect.'” A number
of European countries have had to develop national implementing legislation to give effect to
these directives. Others, such as France and Germany, have limited the applicability of the EAW
through their judiciary. The Courts of Appeals in France in several cases have limited the auto-
matic recognition of the EAW, which were affirmed by the Cour de Cassation.'* Germany’s Con-
stitutional Court (Bundesverfassungsgericht) held in 2006 that the EAW violates Germany’s federal
constitution, partially with respect to the extradition of German nationals, which is prohibited
under the country’s constitution (Grundgesetz).'”

The purpose of the EAW is to create a new system of surrender between EU judicial authorities
and to replace the former bilateral and multilateral extradition scheme. The EAW system is
based on the principle of mutual recognition as opposed to that of mutual cooperation, which
is the basis of the Council of Europe’s multilateral treaty regime.!* In the EU’s 2005 Frame-
work Decision, the EAW is defined as “a judicial decision issued by a Member States with a
view to arrest and surrender by another Member State of a requested person, for the purposes
of conducting a criminal prosecution or executing a custodial sentence or detention order.””
The warrant can be issued for offenses that are punishable for a maximum of at least one year,
or when a sentence has been passed or detention ordered for at least four months.'°

Several major procedural changes between the EAW and the former extradition procedures
were made in order to simplify and expedite the overall process. The procedures under an EAW

other regarding extradition between European Union member states. Neither of these is yet in force. See
Gjermund Mathisen, Nordic Cooperation and the European Arvest Warrant: Intra-Nordic Extradition, the
Nordic Arrest Warrant and Beyond, 79 N.J.IL. 1, 4-5 (2010).

105  This is similar to the Full Faith and Credit Clause of the U.S. Constitution, Article IV, Sec. 1. However,
as applied, the Full Faith and Credit Clause required that one state obtain a judgment that recognized
the judgment of the other state, whereas the EAW goes directly to the implementing judge in any EU
country. For a discussion of proposals to improve mutual legal assistance in criminal matters from G8

countries, see generally, Michael Plachta, Improving Mutual Legal Assistance in Criminal Matters: Contri-
bution from G8 Countries, 27 INT'L ENFORCEMENT L. Rep. 841-843 (2011).

106 See La Cour De Cassation, Chambre Criminelle [Cass. Crim.] [Supreme Court of Appeal] Paris, Mar. 15,
2005, Bull. Crim., No. 1688 M. Cotte (Fr.).La Cour De Cassation, Chambre Criminelle [Cass. Crim.]
[Supreme Court of Appeal] Paris, Feb. 1, 2005, Bull. Crim., No. 742 M. Cotte (Fr.); La Cour De Cas-
sation, Chambre Criminelle [Cass. Crim.] [Supreme Court of Appeal] Paris, Aug. 5, 2004, Bull. Crim.,
No. 4630 M. Pibouleau (Fr.) (EAW procedures are not laws within the meaning of the criminal code and
apply to acts committed after Nov. 1, 1993); La Cour De Cassation, Chambre Criminelle [Cass. Crim.]
[Supreme Court of Appeal] Paris, Aug. 5, 2004, Bull. Crim.,No. 4540 M. Piboluleau (Fr.) (court cannot
validly order surrender of French national subject to EAW for acts that are not a violation of French law);
La Cour De Cassation, Chambre Criminelle [Cass. Crim.] [Supreme Court of Appeal] Paris, July 8, 2004,
Bull. Crim., No. 4351 M. Cotte (Fr.) (commission of part of the acts on French territory justified refusal to
surrender); Cour d’Appel de Pau [Court of Appeals of Pau], Chambre I'Instruction, Arret No. 238/2003,
May 16, 2003 (refusal of extradition to Spain because of suspicion of torture by Spanish police).

107  Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] July 18, 2005, 2 BvR
2236/04, Absatz-Nr. (1-201) (ER.G.), available at htp://www.bverfg.de/entscheidungen/
1s20050718_2bvr223604.html; ScHOMBURG, LAGODNY, & HACKNER, supra note 2.

108  For a detailed analysis of the different mutual trust among EU member states regarding the EAW and
Nordic States regarding the Nordic Arrest warrant, and for a discussion of the Intra-Nordic Extradi-
tion system as a possible inspiration for the EAW, see Gjermund Mathisen, Nordic Cooperation and the
European Arrest Warrant: Intra-Nordic Extradition, the Nordic Arrest Warrant and Beyond, 79 N.J.LL. 1,
10-24 (2010).

109 Council Framework Decision on EAW, supra note 100, at art. 1(1).

110  Id. atart. 2(1).
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are much faster, as the state in which an individual has been arrested has to return the individual
to the issuing state within ninety days of the arrest. Additionally, the dual criminality rule was
abolished for thirty-two of the most serious offenses, allowing a surrender pursuant to an EAW
without verification of the double criminality of the act, if the offense is punishable by a sentence
of at least three years.!! For other criminal acts, the double criminality rule applies and the sur-
render pursuant to the arrest warrant can be subject to the condition that the act constitutes an
offense under the law of the executing member state.''> One of the most significant changes is the
removal of the political offense exception that exists in extradition treaties and customary interna-
tional law.'"* Government ministers in the respective EU states no longer have the final decision
to extradite or not. The execution of EAWs is a formal judicial process, subject to ensuring respect
for fundamental rights, in accordance with the provisions of the European Convention on Human
Rights. Finally, countries can no longer refuse surrender of their own nationals without certain jus-
tifications; however, a country can request that a national serve his or her sentence in its territory.
Grounds for refusal include 7e bis in idem, if an offense is covered by an amnesty, if the prosecution
of the offense is barred by prescription, or if the individual is a minor.!

The EAW replaces existing extradition treaties and agreements between EU states regarding
extradition, including: the 1957 European Extradition Convention,'® the 1978 European
Convention on the Suppression of Terrorism,'¢ the 1990 Convention Implementing the 1985
Schengen Agreement,'” the 1995 Convention on Simplified Extradition Procedure between
the Member States of the European Union, and the 1996 Convention relating to Extradition
between Member States of the European Union. Although the EAW replaces the above trea-
ties, EU member states still can use bilateral and multilateral agreements for extradition with
non-EU states. Denmark, Finland, and Sweden have stated that they will continue to apply
uniform legislation in force between themselves.''®

111 Id. atart. 2(2). The following offenses are included: participation in a criminal organization; terrorism;
trafficking in human beings; sexual exploitation of children and child pornography; illicit trafficking in
narcotic drugs and psychotropic substances; illicit trafficking in narcotic drugs and psychotropic sub-
stances; illicit trafficking in weapons, munitions, and explosives; corruption; fraud; laundering proceeds
of crime; counterfeiting currency; computer-related crime; environmental crime; facilitation of unau-
thorized entry and residence; murder; grievous bodily injury; illicit trade in human organs and tissue;
kidnapping; illegal restraint and hostage-taking; racism and xenophobia; organized or armed robbery;
illicit trafficking in cultural goods; swindling; racketeering and extortion; counterfeiting and piracy of
products; forgery of administrative documents and trafficking; forgery of means of payment; illicit traf-
ficking in hormonal substances and other growth promoters; illicit trafficking in nuclear or radioactive
materials; trafficking in stolen vehicles; rape; arson; crimes within the jurisdiction of the International
Criminal Court; unlawful seizure of aircrafts or ships; and sabotage.

112 Art. 2(4), Council Framework Decision on EAW, supra note 100.
113 See Ch. VIII, Sec. 2.1.
114  [European] Convention on Human Rights and Fundamental Freedoms, Nov. 5, 1950, E.T.S. 5, 213

U.N.T.S. 222, as amended by Protocols Nos 3, 5, and 8, which entered into force on Sept. 21, 1970,
Dec. 20, 1971, and Jan. 1, 1990 respectively, Arts. 3, 4.

115 European Convention on Extradition, supra note 92.

116  European Convention on the Suppression of Terrorism, Jan. 27, 1977, E.T.S. 090.

117 Schengen Agreement, supra note 100.

118  Statements provided for in Article 31(2) of Council Framework Decision 2002/584/JHA of June 13,
2002 on the European arrest warrant and the surrender procedure between Member States, OJ L 246
(Sept. 29, 2003); Nordic Extradition Act (Denmark Act No 207 of February 3, 1960); Nordic Extradi-
tion Act (Finland 270/1960); Act concerning extradition to Denmark, Finland, Iceland and Norway
for Criminal Offenses (Sweden 1959:254). With respect to the application of the European Arrest
Warrant in Italy, which is based on a law adopted by the Italian Parliament to give effect to the warrant,
there have been a number of decisions by the courts of appeal and by the Cort de Cassazione, which are
discussed in Rivista Italiana di diritto e Procedura penale, Fasc. 2- Aprile-Giugnio 2006 at 761-776.
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The EAW was the result of extensive political discussion and debate among various European
states regarding the implementation, in the European system of criminal law, of mutual rec-
ognition and implementation of judicial decisions and pretrial orders.!”” The desire for a sim-
pler and faster means of cooperation among EU members regarding extradition, particularly
extradition of fugitives who had already been finally sentenced, was an announced goal in the
1999 Tampere European Council meeting.'*® However, this push for a streamlined method of
mutual recognition and implementation of judicial decisions among EU states in the context
of extradition was not made a top priority until after the terrorist attacks in the United States
of September 11, 2001."! These attacks resulted in the inclusion of various offenses for which
there was no common European definition in the list of extraditable offenses, and for practical
reasons removed the double criminality requirement for these offenses.'?? This emphasis on a
simplified means of cooperation among EU states has faced a few hurdles toward its full appli-
cation and efficacy among those states, namely the establishment of mutual trust among EU
states, the interrelation of the concepts of mutual recognition and harmonization of the vary-
ing legal systems among EU states, and the concept of state sovereignty and constitutionality
of the EAW with respect to each EU state party’s constitution.'?

There is, as of the time of this writing, no broad, uniform convergence among the various EU
states regarding substantive and procedural criminal law systems. Although there are certainly
some basic examples of agreement among EU states, this agreement does not extend beyond
certain basic concepts. Absent such a broad-based consensus, it is more difficult for one EU
state, when presented with a judgment from another EU state, to trust that the appropriate
judicial authority of that EU state, regarding the substantive and procedural criminal rights of
a given individual, has considered the relevant principles and procedures of the EU state that
has been presented with that judgment and a request to cooperate with its enforcement. This
concern relates to the fundamental concept that has come to be known as “mutual trust.”
Without a baseline confidence in the fairness of a given judicial system regarding the rights
of an accused individual, mutual recognition of a judgment as between two sovereign states
is less likely to occur. This is particularly true given a state’s interest in protecting the rights
of its nationals, evidenced by various EU states continuing to consider double criminality
even in instances where such consideration is optional under the European Arrest Warrants

119  Massimo Fichera, The European Arrest Warrant and the Sovereign State:A Marriage of Convenience?, 15
Eur L. J. 70, 71 (2009) (hereinafter “Fichera EAW”).

120 Tampere European Council, Presidency Conclusions (Oct. 15 and 16, 1999), conclusion 35, available at
http://www.europarl.europa.eu/summits/tam_en.htm (last visited Sept. 8, 2011).

121 J. Wouters & F. Naerts, Of Arrest Warrants, Terrorist Offences and Extradition Deals: An ppraisal of the
EU% Main Criminal Law Measures against Terrorism after 11 September, CommoN MARKET L. Rev. 909
(2004); M. Jimeno-Bulnes, After September 11th: The Fight against Terrorism in National and European
Law Substantive and Procedural Rules: Some Examples, 10 EUR. L. ]. 235 (2004). There were some discus-
sions in the 2000 Programme on Mutual Recognition of adopting an arrest warrant. These discusisons
included various modalities regarding the scope of the arrest warrants application; some delegations pro-
posed that the arrest warrant apply to the most serious offenses listed in Article 29 of the Treaty of the
European Union, others proposed absolute mutual recognition, and others an approximation modality
based on a “minimum maximum” method. See Fichera EAW, supra note 119, at 72.

122 Fichera EAW, supra note 119, at 72.

123 For an early assessment of the implementation of the EAW, see Bruce Zagaris, European Commission
Issues Report on Success of European Arrest Warrant, 25 INT'L ENFORCEMENT L. Rep. 420—422 (2007).

124 See in this regard the Preamble to the 1996 Convention relating to Extradition between the Member
States of the EU, [1996] OJ C313/12: “The High Contracting Parties... EXPRESSING their confi-
dence in the structure and operation of their judicial systems and in the ability of all Member States to
ensure a fair trial....”
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Framework Decision.'”> One author has suggested that mutual trust may be fostered by reduc-
ing the number of crimes contained in Article 2(2) to those core crimes that EU member states
would more easily find commonality among their various legal approaches to the definition
of criminality.'?® Article 1(3) of the Framework Decision specifies that the fundamental rights
in Article 6 of the Treaty of the European Union'” will not be modified by the Framework
Decision. The respect for human rights and state practice under the EAW will provide another
source to test the mutual trust among EU states in the context of the surrender of nationals
pursuant to an EAW. As mutual trust among EU states becomes more established, EU states
will be more inclined to adopt mutual recognition of requests made pursuant to the EAW.

While the proper role of harmonization has been the subject of extensive debate, there is
a synergistic relationship between harmonization and mutual recognition.'® The potentially
problematic nature of harmonization and mutual recognition is reduced if, as should be the
case, these two concepts are analyzed as a matter of degree rather than as absolutes. That is to
say, harmonization need not be equated to unification of various systematic approaches to a
given issue, and mutual recognition need not be viewed as applying to each and every decision
issued by a given governmental authority. Harmonization should be viewed, in the context of
the EAW, as a means to provide approximation of rules on criminal matters to foster an envi-
ronment of cooperation among EU states.'” This approximation of rules should serve to ease
concerns regarding the criminal processes of a given state and foster mutual trust among states,
which would tend to promote mutual recognition of judgments among states. It remains to
be seen whether this minimum level of harmonization will be sufficient to allow a functional

125  Belgium, the Netherlands, Germany, Poland, and Ireland all continue to consider dual criminality in
the context of the EAW. See Fichera, supra note 119, at 79-80. Article 2(2) of the European Arrest
Warrant Framework Decision lists offenses that, if punishable in the issuing member state by a custo-
dial sentence or detention of a maximum period of three years, need not be verified regarding double
criminality. See Council Framework Decision of June 13, 2002 on the European arrest warrant and the
surrender procedures between Member States, 2002/584/JHA, Art. 2(2), 2002 O.]. (L 190/1).

126 Fichera EAW, supra note 119, at 80.

127 Article 6 states in its entirety:

1. The Union is founded on the principles of liberty, democracy, respect for human rights and
fundamental freedoms, and the rule of law, principles which are common to the Member States.
2. The Union shall respect fundamental rights, as guaranteed by the European Convention for the
Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and
as they result from the constitutional traditions common to the Member States, as general principles
of Community law.
3. The Union shall respect the national identities of its Member States.
4. The Union shall provide itself with the means necessary to attain its objectives and carry through
its policies.
Consolidated Versions of the Treaty on European Union and of the Treaty Establishing the European
Community, Dec. 29, 2006, C 321 E/1.

128  For the debate regarding harmonization, see T. Vander Beken, Freedom, Security and Justice in the Euro-
pean Union. A Plea for Alternative Views on Harmonisation, in HARMONISATION AND HARMONISING
MEasures IN CRIMINAL Law 95 (A. Klip & H. van der Wilt eds., 2002). A. Klip, European Integration
and Harmonisation and Criminal Law, in EUROPEAN INTEGRATION AND Law (D. M. Curtin et al. eds.,
2006), 134. See contra mutual recognition, B. Schiinemann, Alternative Project for a European Criminal
Law and Procedure, Crim. L. Forum 227 (2007).

129  For a detailed discussion of this from a European perspective, see Fichera EAW, supra note 119, at
7377 (arguing that harmonization as approximation is supported by the text of the Treaty of the
European Union as well and discussing the implications of the Lisbon Treaty in allowing the Euro-
pean Parliament and Council to establish rules defining criminal offenses and sanctions for serious
cross-border crimes).
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European Judicial System to develop, or whether disagreements among EU states will arise such
that compromise between two competing systems cannot be reached and the efficient application
of legal norms is hindered. It is possible, in such cases, for the affected state to rely on a “safeguard
clause” to refer the situation to the European Council for a decision, during which time the proce-
dure is suspended pending resolution by the European Council or other consensus is reached.'®® If
consensus has not been reached, the mechanism of “enhanced cooperation” may apply to resolve
the issue, but this mechanism requires at least nine countries to wish to adopt the directive not-
withstanding opposition from one or more states.'?!

Although the EAW Framework Decision was unanimously approved by EU member states, certain
issues concerning the constitutionality of national implementing legislation arose.'** In Poland,
Germany, and Cyprus, the court with authority to review the constitutionality of surrender of
nationals pursuant to an EAW found that such surrender was prohibited.’® These courts based
their decisions on the tradition of prohibiting the surrender of nationals; each court also stressed
its concerns regarding the lack of certainty of law in the application of the EAW in that particular
circumstance. The Czech high court took a different approach to complaints based on similar
concerns of non-surrender of nationals and uncertainty as to the law defining the offenses at issue
by distinguishing between extradition and the EAW processes." The Czech court noted that
extradition was based on mutual distrust among states, whereas the EAW was based on mutual
trust deriving from the high mobility of individuals among EU member states and interstate coop-
eration.” The European Court of Justice (EC]) in Advocaten voor de Wereld was presented with
a challenge to the preliminary ruling by the Belgian Constitutional Court.'** The ECJ was called
upon to resolve two issues: (1) whether the Framework Decision was an appropriate instrument
or whether a Convention was required under the Treaty of the European Union; and (2) whether
Article 2(2) of the Framework decision, removing the verification of double criminality, was com-
patible with the principles of legality and equality under the Treaty of the European Union. One
set of policy concerns surrounding these issues was the fact that conventions had been traditionally
used by states to foster cooperation and by virtue of involvement of national parliaments reflected
a more democratic control of the issue of cooperation, and that Framework Decisions under one
interpretation of the Treaty of the European Union could only be used to adopt minimum rules
relating to the elements of crimes and penalties. The opposing policy concerns were the possibility
that not all member states would ratify a convention on the EAW, rendering it ineffective, and
the fact that the Framework Decision does not violate principles of legality as it merely provides a
mechanism of assistance between member states and does not purport to grant the executing state
the ability to review the merits of the case (meaning that the arrest and surrender procedure would
not be punitive in nature).’” With regard to the first issue, the Court found that the Council had
discretion to choose between the Framework Decision and Convention in this case, and was not
limited by the Treaty of the European Union in making this choice.'?® With regard to the second

130  See Fichera EAW, supra note 119, at 77.
131  Id. ac77.

132 See generally, Zsuzsanna Deen-Racsmany, The European Arrest Warrant and the Surrender of Nationals
Revisited: The Lessons of Constitutional Challenges, 14 EUr. J. Crim. L. & Crim. Just. 271 (2006).

133 See Fichera EAW, supra note 119, at 82-83. For a detailed discussion of the Polish Parliament’s constitu-
tional amendment to accommodate the EAW, see Michael Plachta, Polish Parliament Amends Constitu-
tion to Accommodate European Arrest Warrant, 23 INT'L ENFORCEMENT L. ReP. 48-53 (2007).

134 See Fichera EAW, supra note 119, at 83-84.
135 Id.

136 Advocaten voor de Wereld v Leden van de Ministerraad, [2009] E.C.R. C-303/05; Michael Plachta, Euro-
pean Court of Justice Rules on the European Arrest Warrant, 25 INT'L ENFORCEMENT L. ReP. 487 (2009).

137 Fichera EAW, supra note 119, at 84-85.
138 Id. at 85.
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issue, the Court found that the purpose of the Framework Decision was not to harmonize crimi-
nal offenses, but rather to remove the requirement of double criminality for those crimes serious
enough to affect public order and safety.'”” However, this reasoning presumes the existence of
mutual trust when in fact in a given case it is possible for the state executing the EAW to feel as
though a foreign system is being imposed on it without regard to its substantive and procedural
criminal provisions.!®’

Various European courts have considered the application of the EAW to their nationals. The
United Kingdom has taken a formalistic approach to the EAW in determining what type of
“conduct” was covered by the implementing act,'*! namely whether a separate certificate was
required for the EAW to be valid,'* and when habeas corpus is available to challenge an EAW.'*
The relationship between extradition and the EAW has also been considered by Spanish!“
and Belgian'®® courts. Italian courts have faced questions regarding the provision of additional
grounds for refusal in the implementing statute.'

In a 2008 decision, the ECJ defined the terms “resident” and “staying” in regard to Article 4(6)
of the EAW Framework Decision, which provides an optional ground for refusal to execute
the EAW where the executing state, in accord with its domestic law, undertakes to execute the
sentence or detention order issued by the requesting state.’”” The importance of residence for
the purposes of Article 4(6)’s optional ground for refusal to execute an EAW regarding execu-
tion of a custodial sentence where the requested individual is staying in or a resident of the

139 Id. at 85.
140  Id. at 86.

141 Office of the King’s Prosecutor, Brussels v Cando Armas and Another [2005] UKHL 67, [2006] AC 1. Mr
Cando Armas, an Ecuadorian citizen, was sought by the Belgian authorities after conviction in absentia
to five years’ imprisonment for human trafficking, facilitation of unauthorized entry, and residence and
forgery of administrative documents.

142 Dabas v High Court of Justice, Madrid [2007] UKHL 6, [2007] 2 AC 31.
143 Re Hilali [2007] EWHC 939 (Admin), [2007] 3 All ER 422.

144 See M. Jimeno-Bulnes, 7he Enforcement of the European Arrest Warrant: A Comparison between Spain and
the UK, Eur. J. CRIME, CRiM. L. & Crim. JusTICE 263 (2007) (implementation in Spain); S.T.C., June
5, 2006, no. 177/2006 (Sala Segunda), Recurso de Amparo no 5933/2005.

145  On the case law in Belgium, see the Cour de Cassation website, available at http:/[www.cass.be. Cour
de Cassation, Aug. 24, 2004, n. P04.1211.N; Cour de Cassation, Dec. 8, 2004, n. P.04.1562.F; Cour de
Cassation, Apr. 13, 2004, n. P04.0513.N; Cour de Cassation, Feb. 1, 2006, n. P.06.0109.F; Cour de Cas-
sation, June 8, 2004, n. P04.0842.N; Cour de Cassation, Jan. 11, 2006, n. P05.1544.F; Cour de Cassa-
tion, Oct. 18, 2006, n. P06.1316.F; Cour de Cassation, Mar. 7, 2007, n. L07.0259.F; Cour de Cassation,
May 11, 2004, n. P.04.0660.N; Cour de Cassation, Sept. 21, 2005, n. P.05.1270.F; Cour de Cassation,
Mar. 1, 2006, n. .06.0280.E

146 Cass., sez. VI penale, May 8, 2006, n.16542, (Cusini) (Italian citizen charged with fraud in Belgium
released for Belgium’s failure to transmit the relevant national provisions to the extraditing judicial
authority); Cass., sez. un., Feb. 5, 2007, n.4614, (Ramoci) (length of pretrial detention); Cuss., sez.
feriale penale, Sept. 13-14, 2005, n.33642, (Hussain). The defendant in Hussain argued, inter alia,
that he was being persecuted on one of the grounds mentioned by recital 12 of the Framework Deci-
sion (reproduced as grounds for refusal by the Italian law). The court replied that a violation of the
fundamental rights of a person must be deduced from objective circumstances and the tradition of the
requesting state excludes the existence thereof. See Fichera EAW, supra note 119, at 95.

147 Kozlowski [2008] E.C.R. C-66/08, ECR 1-6041. The ECJ stated a “resident” was an individual who had
established his actual place of residence in a member state, and a person as “staying” in a member state
when the individual had acquired connections with the state similar to those of residence following a
stable period of presence in that state. These “connections” are determined with reference to objective
factors including the length, nature, and conditions of his presence and the family and economic con-
nections with the executing member state.
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executing member states, and that state undertakes to execute the sentence or order in accord with
its domestic law, is illustrated by the Walzenburg case.'®® Wolzenburg had been issued suspended
custodial sentences by two German courts for various offenses, which were converted into one
suspended custodial sentence in 2003 for a term of one year and nine months."” Wolzenburg
entered the Netherlands in 2005, and the German court issued an order revoking the suspension
of conditional sentence a month later."™® After the German judicial authority issued an EAW for
Wolzenburg, he attempted to register in the Netherlands as a citizen of the European Union.""
Wolzenburg also refused to consent to his surrender to Germany, and a Dutch court found that
the facts were punishable under Netherlands law without Wolzenburg losing his residency status
in the Netherlands; the Dutch court did, however, refer the case to the ECJ for a preliminary rul-
ing. The ECJ noted that the requested individual must have been a lawful resident for at least five
years in the Netherlands for Article 4(6) to be available in the case of a custodial sentence where
the Netherlands was the executing state.”? The ECJ also ruled that the Dutch legislation at issue—
which provided that the Netherlands may refuse to surrender its nationals or non-nationals who
have been residents in the Netherlands for a continuous period of five years and possess a residence
permit of indefinite duration—was not contrary to the principle of non-discrimination based
on nationality as both comparable and different situations will be treated in accord with objec-
tively justifiable reasoning based on the situation presented.>® This five-year residency requirement
ensured that execution of an EAW is refused only for persons with genuine prospects of a future in
the requested state. The ECJ also issued a ruling regarding the “Principle of Specialty” and stated
that if a surrendered person faces an offense other than that for which he or she was surrendered,
consent must be requested and obtained pursuant to Article 27(4) of the EAW Framework Deci-
sion before a provision affecting that person’s liberty may be executed.'”* However, the person may
be prosecuted for the other offense prior to consent being obtained as long as no restriction on the
personss liberty is applied during prosecution or following judgment.

More concerning than the interpretation of the EAW is the way in which surrender pursuant to
the EAW has occurred in violation of various procedurally suspect grounds. EAWs have been
issued on the basis of flawed evidence obtained by the mistreatment of witnesses.'>> EAWs have
been issued for minor offenses, such as the possession of 100 Euros in counterfeit currency.'
The concept of mutual trust under which EAWs operate can present flaws, especially given
that “previous attempts to legislate at the EU level to require all member states to raise defense
rights to a basic minimum consistent with Article 6 of the European Convention on Human
Rights have failed.”*” The issue of a fair trial has arisen in the context of an EAW issued fifteen
years after a UK citizen was tried in absentia and convicted on drug charges in France.'*®

148 Wolzenburg, [2009] E.C.R. C-123/08.

149 Michael Plachta, European Court of Justice Rules on the European Arrest Warrant, 25 INT'L ENFORCEMENT
L. Rep. 489 (Dec. 2009).
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151 7d.

152 Id. at 491.
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154 Leymann-Pustovarov, [2009] ECR C-388/08 PPU, 1-000.

155  Catherine Heard, 7he New European Extradition System—A Critical Review, 25 INT'L L. ENFORCEMENT
Rep. 398, 399 (2009) (discussing the case of Andrew Symeou who was served in 2008 with an EAW
regarding the death of another UK youth in Greece in 2007).

156 Id. at 400.
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158  Id. at 402. (discussing the case of Deborah Dark). The United Kingdom initially detained Rafik Abdel-
mourme Khalifa under an EAW issued by a French court for allegations of embezzlement, and the
United Kingdom in 2009 found Khalifa extraditable to Algeria where he was convicted in absentia on
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The EAW was conceived of as a system to replace formal extradition among EU member states
toward the end of speeding up the delivery of suspects and convicted offenders. The imple-
mentation of the EAW has been flawed as uniformity across all member states has had to be
balanced with the recognition of the differences among the various national criminal systems
in these states. Although it is important to allow states a margin of freedom and discretion in
recognition of national sovereignty, the wider this margin becomes the less effective the EAW
will be as a tool to facilitate international criminal justice.

4.2, The United States-European Union Extradition
Agreement’®

In response to the attacks of September 11, 2001, the European Union and the United States
have undertaken to increase cooperation in penal matters through a new agreement on extra-
dition and mutual legal assistance entered into in 2003.'* This is a unique type of agreement
because it purports to be a multilateral agreement whereas in reality it is a bilateral one. Its
contracting parties are the European Union as an organization and the United States. But the
European Union assumes the undertaking of having its member states conform their bilateral
treaties with the United States to the contents of the EU treaty. Nevertheless, each member
state has to negotiate a separate agreement with the United States, which operates as an amend-
ing protocol to the existing bilateral treaties the United States has with several EU states.
Further adding to the unique if not sui generis nature of the agreement, it cannot be used as a
basis for extradition by the United States to the European Union because the European Union
is a legal entity that does not have sovereign territory as do its member states. Moreover, the
agreement is not for the extradition of EU personnel from the various buildings occupied by
the European Union in Brussels, or wherever it may have offices in the territory of the member
states. The extradition agreement is more like a framework agreement intended by the United
States to gain political leverage with EU member states to negotiate protocols amending exist-
ing bilateral extradition treaties. Although this approach may have a valid political purpose, it
nonetheless appears to be quite different from any known form of multilateral agreement as
understood within the meaning of the Vienna Convention on the Law of Treaties and custom-
ary international law. There is also nothing under the Restatement (Third) of the Foreign Rela-
tions Law of the United States that covers this type of agreement, which can best be described
as a master-model agreement, whose only real purpose is to motivate the adoption of bilateral

various charges and sentenced to life in prison in 2007. See Court Backs Algerian Extradition, BBC News,
June 25, 2009, available at http://news.bbe.co.uk/2/hi/africa/8119610.stm, Kalifa’s appeal is expected
to involve the provisions of fair trial in the International Convention on Human Rights and trial in
absentia. See Bruce Zagaris, British Court Rules Algerian Business Mogul Khalifa Extraditable to Algeria,
25 InT'L ENFORCEMENT L. REP. 363-364 (2009).

159 See also Ch. I1. See also SEAN MURPHY, 2 UNITED STATES PRACTICE IN INTERNATIONAL Law: 2002-2004
(2006); Sean D. Murphy (ed.), New U.S./EU and U.S./UK Extradition Treaties, in Contemporary Practice
of the United States Relating to International Law, 98 Am. ]. INT'L L. 850 (2004); Kyle M. Medley, 7he
Widening of the Atlantic: Extradition Practices between the United States and Europe, 68 Broox L. Rev.
1213 (2003); Catherine Heard, Fair Trials International’s Policy Paper: A Brief Review of U.S.—U.K.
Extradition under the Extradition Act of 2003 from a Human Rights Perspective, 25 INT'L ENFORCEMENT
L. Rep. 2-7 (2009) (discussing disparity between U.S. and UK requests for extradition and human
rights issues relating to the death penalty, dual criminality, abuse of process regarding plea bargains, and
evidence obtained by torture as in the Abu Hamza case).

160  Agreements on Extradition and on Mutual Legal Assistance between the European Union and the
United States of America, signed June 25, 2003, Council of Europe doc. 9153/03, CATS 28, USA
4. See also Council Decision of June 6, 2003 concerning the signature of the Agreements between
the European Union and the United States of America on extradition and mutual legal assistance in
Criminal Matters, 2003/516/EC, O] L181 (July 19, 2003). See generally, Colin Warbrick, 7he European
Response to Terrorism in an Age of Human Rights, 15 Eur. J. INTL L. 989 (2004).
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agreements that are in conformity with the EU agreement. What is perplexing is that with
respect to the twenty-five bilateral treaties that the United States has negotiated with EU mem-
ber states on the basis of the EU agreement, there are differences that reveal that EU member
states did not consider themselves bound by each and every obligation contained in the United
States—European Union agreement. In a most unusual practice, the George W. Bush admin-
istration classified the United States—European Union extradition treaty as “secret” when it
sent it to the Senate Committee on Foreign Relations.'®! It is difficult to understand why the
administration classified the treaty when a published version could be obtained from the EU
website.!? Currently, the full text is available on the Senate website.'*® This agreement entered
into force on February 1, 2010, along with the individual bilateral agreements.!*

The agreement removes the legislative and certification requirements and simplifies the docu-
mentation required in order to expedite the extradition process. By facilitating direct contact
between the central authorities, it also improves the channels of transmission, especially for
cases concerning provisional arrest. It further enlarges the number of extraditable offenses by
allowing extradition for any offense that has a sentence of more than one year in prison, but
excludes the death penalty. At the same time, EU member states still maintain their right to
refuse extradition under the bilateral extradition treaty as the extradition agreement does not
replace the bilateral treaties, but rather supplements them or only replaces some provisions.
European Union member states can also stipulate that the death penalty will not be imposed
in extradition cases, and require a fair trial by an impartial tribunal.

4.2.1. Implications of the European Arrest Warrant and the United
States-European Union Extradition Agreement for Extraditions
between the European Union and the United States

The push to streamline inter-European arrest and transfer of alleged criminals and the push to
streamline extra-European extraditions, at least so far between the European Union and the
United States, is indicative of an imminent transformation of the European system into a more
federal system with laws regulated by a supranational legislative governing entity, although
economic pressures since 2007 have placed great strain on the European Union. The EAW, as
noted above, arose from a Council of Europe Framework Decision. The United States—Euro-
pean Union extradition agreement included a provision requiring the agreement to apply to
existing and new EU member states, and that new EU member states modify any existing
bilateral extradition treaty with the United States to bring it into compliance with the agree-
ment.'” The EAW directive, though controversial and the subject of debate regarding its con-
flict with national constitutions, was ultimately accepted by EU member states, some of which

161 On September 28, 2006, the treaty together with twenty-two supplemental bilateral treaties were
received in the Senate, and sent to the Committee on Foreign Relations, and had their injunction of
secrecy removed.

162 Website of the European Union Law, available at http://eur-lex.europa.eu/en/index.htm.

163  Thomas Website of Library of Congress, available at http://thomas.loc.gov/. There was an informative
hearing on the EU-U.S. extradition treaty in 2008 that summarized the new features of the EU-
U.S. extradition treaty. See Extradition and Mutual Legal Assistance Agreements with the European Union
Bilateral Instruments with European Union Member States, Including Extradition Treaties with Bulgaria,
Estonia, Latvia, Malta, and Romania Mutual Legal Assistance Treaty with Malaysia Before the Sen. Comm.
on Foreign Relations, 110th Cong. 12 (2008) (testimony of Susan Biniaz, Deputy Legal Adviser, U.S.
Department of State, attached to S. Exec. Doc. No. 110-12 (2008)).

164 See Department of State United States of America, Treaty Actions Feb. 2010 at 3, available at: heep://
www.state.gov/documents/organization/147342.pdf (last visited Sept. 25, 2012).
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modified their constitutions to accommodate the EAW directive. Thus, the proposition that
an EU directive can supersede contradictory national laws appears settled, even though this
principle is not yet explicit as countries that modified their constitutions did not explicitly rec-
ognize this binding nature of EU directives. The European Commission is like the locomotive
pushing onward toward a Europe that is able to cooperate more efficiently in criminal matters.
The price to be paid to ride this locomotive is the harmonization of member states’ legal sys-
tems, inevitably leading to restructuring of the laws of criminal procedure to track a proposed
standard legislation in the area of cooperation in criminal matters.

Perhaps the best indicator of this push to harmonization is the efficiency of the Nordic extra-
dition system, including the Nordic Arrest Warrant, when compared to the Inter-European
extradition system, including the EAW. Nordic legal systems are closely harmonized, so that
principles such as double criminality would be less divisive or controversial than in the compa-
rable European system.'*® A substantial objection to an extradition would be based on a state
potentially acting contrary to its ordre public in certain circumstances were it to grant extradi-
tion, such as when the act was committed in the requested state and the act was not deemed a
crime in the requested state.'®” Although an extradition system could provide for a territoriality
ground for refusal of extradition (i.e., not requiring extradition for an act deemed not criminal
by the requested state when it did not occur in the requesting state), it would be more desirable
to achieve this through a positive as opposed to a negative means. That is to say, having both
member states view the same conduct as either criminal or not would be a more desirable way
to achieve cooperation in criminal matters than allowing the difference in opinion to remain
and potentially create tension between the requesting and requested state. Similar arguments
can be raised with regards to the need for proportionality in penalty thresholds or for pro-
visions regarding extradition of accessories to crimes.'® Fundamentally, the issues regarding
mutual trust, double criminality, specialty (to a more limited extent),'®” and territoriality stem
from differences in the legal systems of the requesting and requested states.

The function of the European Commission as a harmonizing entity should be distinguished
from the harmonizing factor of the U.S. Supreme Court, although both have roles in a federal
system. Although the Supreme Court may issue a decision telling a U.S. state that its law or
ruling was incorrect, it does not purport to set forth a general standard for all states to follow.
That is to say, the Supreme Court will not render an advisory opinion or an opinion on an
abstract issue that may arise in the future. Rather, the Supreme Court will rule in a particular
case involving a particular factual scenario. The European Commission, in contrast, drafts
directives that specify the form a given EU member state’s legislation or legal procedure must
take with regard to the subject of the directive. Thus, the European Commission can engage
in abstract review of a problem that has not arisen, and draft a directive to mitigate against the
occurrence of that problem in the future. Further, the directive will operate as an amendment
to existing contrary national laws of all member states.

The function of the European Commission as a harmonizing supranational legislature will be
necessary to guard against abuses of the criminal process in the guise of efficient justice. For
example, the ability of the United States to negotiate bilateral extradition agreements with
individual EU member states, which differ from the United States—European Union extradi-
tion agreement, may have the practical effect of streamlining the extradition of relators from
certain EU member states as compared to others. Further, the EAW has the practical effect

166  Gjermund Mathisen, Nordic Cooperation and the European Arrest Warrant: Intra-Nordic Extradition, the
Nordic Arrest Warrant and Beyond, 79 N.J.LL. 1, 24-27 (2010).
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of expediting the transfer of relators between and among member states. This can have the
unseemly result of the United States being aware of a wanted relator in EU member state A,
but not pursuing extradition by that state and preferring to follow formal extradition pro-
ceedings with EU member state B with whom it has more favorable provisions in its bilateral
extradition agreement, given the particular factual scenario under which the relator is sought.
Before filing a formal extradition request with EU member state A, the United States could
suggest that EU member state B submit a request for the relator from EU member state A pur-
suant to the EAW, presuming there would be a valid ground to make a request pursuant to
the EAW. Within ninety days, the United States could submit a formal extradition request to
EU member state B, using the time it knows it has pursuant to the EAW request to complete
whatever extradition packet it would need to present. Thus, a relator sought by the United
States could be deprived of certain additional protections or favorable terms contained in the
EU member state A’s bilateral agreement with the United States on no principled basis except
convenience.

However, Article 3 of the United States—European Union extradition agreement specifies that
Articles 4 (extraditable offenses) and 5 (transmission and authentication of evidence) will
replace all existing bilateral extradition agreements with regard to their subjects; Articles 6
(transmission of requests for provisional arrest), 8 (supplemental information), 9 (temporary
surrender), 11 (simplified extradition proceedings), 12 (transit), and 14 (sensitive information
in a request) will be applied absent any other provisions in existing bilateral extradition agree-
ments. As Articles 4 and 5 deal with the core issues of extradition (i.e. the acts and proof of the
acts allegedly committed), it can provide some protection against extradition in violation of
certain core substantive requirements. Another concern remains, however, in that the existence
of separate agreements between the United States and the European Union, and between the
United States and individual EU member states can allow for two bites at the apple. Thus, if
the extradition fails under the United States—European Union agreement, the United States
may try again under a separate bilateral agreement with a given EU member state. Further,
under the principle of reciprocity, the same can be said of an EU member state requesting
the extradition of a relator from the United States. This poses a problem for a relator, as fac-
ing detention under successive extradition requests, which could take months to resolve, may
place undue stress on a relator to waive his or her rights to an extradition hearing in order to
avoid the prospect of being imprisoned for an extended period of time awaiting transfer. Given
the difficulty of challenging an extradition request, both financially and legally, this kind of
pressure is not insignificant. However, there is little practice invoking the United States—Euro-
pean Union extradition agreement, and it remains to be seen whether the United States will
continue to rely on bilateral agreements with individual EU member states as has been its
traditional practice thus far.'”°

The concern among EU member states in developing systems of cooperation in criminal mat-
ters seems to involve a great concern that the criminally accused individual not escape justice.
The Action Plan Implementing the Stockholm Programme summarizes this concern by stating
as follows:

Criminal law is a relatively novel area of EU action for which the Treaty of Lisbon sets a clear
legal framework. A criminal justice strategy, fully respecting subsidiarity and coherence, should
guide the EU’s policy for the approximation of substantive and procedural criminal law. It
should be pursued in close cooperation with European Parliament, national parliaments and
the Council and acknowledge that focus will remain primarily on mutual recognition and the
harmonisation of offences and sanctions will be pursued for selected cases.

The administration of justice must not be impeded by unjustifiable differences between the
Member States judicial systems: criminals should not be able to avoid prosecution and prison

170 See Ch.1I.
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by crossing borders and exploiting differences between national legal systems. A solid common
European procedural base is needed. A new and comprehensive system for obtaining evidence
in cross-border cases and better exchange of information between Member States” authorities on
offences committed are essential tools to developing a functioning area of freedom, security and
justice. The Commission will prepare the establishment of a European Public Prosecutor’s Office
from Eurojust, with the responsibility to investigate, prosecute and bring to judgement offences
against the Union’s financial interests. In doing so, the Commission will further reflect on the
cooperation with all the actors involved, including the European Anti-Fraud Office (OLAF).

Essential to making real progress will be mutual trust. This requires the establishment of mini-
mum standards (e.g. on procedural rights) as well as understanding of the different legal tradi-
tions and methods. A common European culture in this field, through training and Erasmus-style
exchange programmes, as well as an European Law Institute, building upon existing structures
and networks, can make a valuable contribution and will be actively encouraged.'”

In a related context, the Institute for International Research on Criminal Policy (IRCP) at
Ghent University has analyzed problems associated with the implementation of the 2008
EU Framework Decision regarding mutual recognition of judgments and transfer of pris-
oners.'7? This survey showed that between 20 percent and 25 percent of the respondents
(judges, practitioners, advocates, and representatives from competent authorities desig-
nated to implement the Framework Decision) thought that important information, such
as detention conditions in an executing state, was not relevant for the decision-making
process under the Framework Decision."”> Many of the recommendations made by this
report involve centralization of information, standardization of minimum detention stan-
dards, and establishment of sentencing equivalency processes and standards.'”* These min-
imum standards designed to harmonize variances in practice among EU member states
may be created in accord with Article 82 of the Treaty on the Functioning of the European
Union, which provides as follows:

1. Judicial cooperation in criminal matters in the Union shall be based on the principle of
mutual recognition of judgments and judicial decisions and shall include the approximation
of the laws and regulations of the Member States in the areas referred to in paragraph 2 and in
Article 83.

The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, shall adopt measures to:

(a) lay down rules and procedures for ensuring recognition throughout the Union of all
forms of judgments and judicial decisions;

(b) prevent and settle conflicts of jurisdiction between Member States;

171  Communication from the Commission to the European Parliament, the Council, the European Eco-
nomic and Social Committee and the Committee of the Regions—Delivering an area of freedom,
security and justice for Europe’s citizens—Action Plan Implementing the Stockholm Programme,
COM(2010) 171, Brussels 4/20/2010, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=COM:2010:0171:FIN:en:HTML (last visited Sept. 25, 2012).

172 Council framework decision on the application of the principle of mutual recognition to judgments
in criminal matters imposing custodial sentences or measures involving deprivation of liberty for the
purpose of their enforcement in the European Union, 2008 OJ L 327, p. 27.

173  Institute for International Research on Criminal Policy (IRCP), Cross-Border Execution of Judgments
Involving Deprivation of Liberty in the EU: Overcoming Legal and Practical Problems through Flanking
Measures, 40 IRCP SEries 85 (2011).

174 Id. at 85-102.
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(c) support the training of the judiciary and judicial staff;

(d) facilitate cooperation between judicial or equivalent authorities of the Member States in
relation to proceedings in criminal matters and the enforcement of decisions.

2. To the extent necessary to facilitate mutual recognition of judgments and judicial decisions and
police and judicial cooperation in criminal matters having a cross-border dimension, the European
Parliament and the Council may, by means of directives adopted in accordance with the ordinary
legislative procedure, establish minimum rules. Such rules shall take into account the differences
between the legal traditions and systems of the Member States.

They shall concern:
(a) mutual admissibility of evidence between Member States;
(b) the rights of individuals in criminal procedure;
(c) the rights of victims of crime;

(d) any other specific aspects of criminal procedure which the Council has identified in advance
by a decision; for the adoption of such a decision, the Council shall act unanimously after
obtaining the consent of the European Parliament.'”

The usefulness of such directives in the context of mutual cooperation in criminal matters, with
reference to the transfer of prisoners between and among EU member states, is underscored by
the fact that almost half of respondents to the IRCP survey stated that they felt that variations
in sentence execution modalities and early and conditional release programs would make people
reluctant to use the 2008 Framework Decision.'”® Over half of the respondents agreed that the
European Union should introduce binding measures to harmonize these sentencing execution and
early and conditional release modalities."”” Thus, the consensus appears to be growing among EU
member states for a more uniform approach in matters of criminal justice, at least in regards to
intra-EU cooperation in criminal matters.

4.3. Arab League Extradition Agreement'’®

The Arab League Extradition Agreement replaces, supplements, or complements existing bilateral
treaties.'”” It was approved by the Council of the League of Arab States on September 14, 1952.
Egypt, Iraq, Jordan, Lebanon, Saudi Arabia, and Syria became signatories, but only Egypt, Jordan,
and Saudi Arabia subsequently ratified it. The agreement has, therefore, been in effect only among
those three states since August 28, 1954.'%

175  Consolidated Version of the Treaty on the Functioning of the European Union, Art. 82, 2010 OJ
C 83/47.

176  Institute for International Research on Criminal Policy (IRCP), Cross-border Execution of Judgments
involving Deprivation of Liberty in the EU: Overcoming Legal and Practical Problems through Flanking
Measures, 40 IRCP Series 94 (2011).

177 Id. at 102.

178  Dated Sept. 14, 1952, 1952 B.ES.P. 159 at 606, League of Arab States Treaty Series 27-32, reprinted in
8 Rev. EGYPTIENNE DE DROIT INT'L 328-332 (1952). See also Sarp HusseIN Yousser KHADR, EXTRADI-
TION LAaw AND PRACTICE IN EGYPT AND OTHER ARAB STATES (1977).

179  For extradition in the Middle East and North Africa, see generally, David P. Warner, Challenges to Inter-
national Law Enforcement Cooperation for the United States in the Middle East and North Afvica: Extradi-
tion and Its Alternatives, 50 ViLL. L. Rev. 479 (2005).

180  See Shearer, supra note 89, at 327. A supplementary agreement was concluded in 1983; see GEorr GIL-
BERT, TRANSNATIONAL FUGITIVE OFFENDERS IN INTERNATIONAL Law 35 (1998).
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I and the Convention of the

182 also contain

The 1998 Arab Convention for the Suppression of Terrorism'®
Organization of the Islamic Conference on Combating International Terrorism
provisions on extradition with the elimination of the political offense exception.

4.4. The Benelux Extradition Convention's?

The Convention on Extradition and Judicial Assistance in Penal Matters was signed by Bel-
gium, Luxembourg, and the Netherlands on June 27, 1962. In contrast to other multilateral
arrangements, this convention is in certain respects more permissive. This may be explained in
part by the closer economic relationships among these states, which have been almost entirely
subsumed within the larger European Union.!® Although the substantive provisions of this
convention reflect to a certain extent the closer ties of the parties, most provisions follow the
European Convention on Extradition.'®

4.5. The Commonwealth Extradition Scheme'%¢

The foundational extradition document for the Commonwealth of Nations is the Scheme
Relating to the Rendition of Fugitive Offenders within the Commonwealth, which was drafted
at a meeting of Commonwealth Law Ministers in London in 1966, and was embodied in the
Fugitive Offenders Act of 1967. The origin of Commonwealth cooperation, however, dates
to 1843 when the Imperial Parliament enacted the first statute providing for the surrender of
fugitives between British possessions.'® In 1881, the Fugitive Offenders Act superseded this
statute.'® Many of the same features of the 1881 statute have been carried forward into the
1966 scheme despite the transformation of the British Empire into the Commonwealth of
Nations.'®

181  Arab Convention for the Suppression of Terrorism, Apr. 22, 1998, available at http://www.unhcr.org/
refworld/docid/3de5e¢4984.html (last visited Sept. 25, 2012).

182  Annex to Resolution no. 59/26-P, signed at Ouagadougou on Sept. 25, 1999, available ar http:/[www.
unhcr.org/refworld/docid/3de5e6646.html (last visited Sept. 25, 2012).

183 1962 Tractatenblad van het Koninkrijk der Nederlanden No. 97. See also Coen Mulder & Bert Swart,
Sub-Regional Arrangements: The Benelux and Nordic Countries, in, 3 INTERNATIONAL CRIMINAL Law
389, supra note 34. See also Bart de Schutter, International Criminal Law in Evolution: Mutual Assistance
in Criminal Matters between the Benelux Countries, 14 NeTH. J. INT'L L. 382-410 (1967), reprinted
in 2 A TREATISE ON INTERNATIONAL CRIMINAL Law 249 (M. Cherif Bassiouni & Ved P. Nanda, eds.,
2 vols. 1973).

184  See Shearer, supra note 89, at 328.

185  See European Convention on Extradition, supra note 92. See generally, European Committee on Crime
Problems, Legal Aspects of Extradition among European States (Council of Europe, 1970); Explanatory
Report on the European Convention on Extradition (Council of Europe, 1969).

186  Scheme relating to the Rendition of Fugitive Offenders within the Commonwealth, 1966, Cmnd 3008
at 1. See generally, AVRINDER SAMBET & JouN R.W.D. JonEs, ExTraprTion Law HanpBook (2005); THE
Law or ExTRADITION AND MUTUAL LEGAL AssisTaNcE (Clive Nicholls, Clare Montgomery & Julian
Knowles eds., 2002); SATyaDEVA BEDI, EXTRADITION: A TREATISE ON THE LAwS RELEVANT TO THE
FuaGrtive OFFENDERS WITHIN AND WITH THE COMMONWEALTH COUNTRIES (2002); HARTLEY-BOOTH,
supra note 2; JONES ON EXTRADITION, supra note 2, at 1-1059. See also the Fugitive Offenders Act
of 1967.

187  See An Act for the Better Apprehension of Certain Offenders, 1843, 6 & 7 Vict. ch. 34; Shearer, supra
note 89, at 328.

188  See Fugitive Offenders Act, 1881, 44 & 45 Vict. ch. 69; Shearer, supra note 89, at 328.

189  Extradition (Commonwealth Countries) Act, 1966, Cmnd 75. See also Fugitive Offenders Act,
1967, Cmnd 68 (Great Britain); Commonwealth Fugitive Criminals Act, 1967, Cmnd 54 (Malay-
sia); Shearer, supra note 89, at 329-330. The Australian Extradition (Commonwealth Countries) Act,
1966, part ITI, applies among Australia, the British Solomon Islands Protectorate, Fiji, the Gilbert and
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The scheme was deemed to be more acceptable than a multilateral treaty because it was based
on the reciprocal legislation approach. The 1967 Fugitive Offenders Act does not preclude
member states from entering into bilateral treaties containing additional or alternative provi-
sions. As former colonies of the British Empire developed their legal systems and entered into
new multilateral and bilateral agreements, they also saw the need to revisit the 1966 Com-
monwealth Extradition Scheme.’® Over the course of forty years, it is also evident that this
approach, as well as the Fugitive Offenders Act of 1967, needed to be amended to reflect the
needs of the Commonwealth states. At present there are fifty-four Commonwealth members.'”!
The latest developments in the Commonwealth system are the Scheme Relating to Mutual
Assistance in Criminal Matters [Harare Scheme];'*? the London Scheme for Extradition within
the Commonwealth,'”? which has effectively replaced the 1966 scheme; the Commonwealth
Scheme for Rendition of Fugitive Offenders;'* the Scheme for Transfer of Convicted Offend-
ers within the Commonwealth;'” the Framework for Commonwealth Principles on Promot-
ing Good Governance and Combating Corruption;'° and the 2003 UK Extradition Act."”

Ellice Islands Colony, and New Zealand. Shearer, supra note 89, at 330. For the European Conven-
tion on Extradition and other conventions on inter-state cooperation in penal matters to which the
United Kingdom and other Commonwealth members may be a party thereto, see generally, EuroPEAN
INTER-STATE CO-OPERATION IN CRIMINAL MATTERs: THE CoUNCIL OF EUROPE’S LEGAL INSTRUMENTS
(Ekkehart Miieller-Rappard & M. Cherif Bassiouni eds., 2d. ed. 1993). See also Dominique Poncet &
Paul Gully-Hart, Extradition: The European Approach, in 2 INTERNATIONAL CRIMINAL Law 461 (2d.
ed. 1999).

190 A complete listing of Commonwealth countries’ agreements, orders, and acts relating to extradition
and rendition of fugitive offenders can be found on the Commonwealth website, http://www.thecom-
monwealth.org/shared_asp_files/uploadedfiles/{FB427D7C-77DE-4CB8-8 CCA-A132562F3DE5}_
EXTRADITION_ptl.pdf (last visited Sept. 25, 2012).

191  Antigua and Barbuda, Australia, the Bahamas, Bangladesh, Barbados, Belize, Botswana, Brunei Darus-
salam, Cameroon, Canada, Cyprus, Dominica, Fiji Islands, the Gambia, Ghana, Grenada, Guyana,
India, Jamaica, Kenya, Kiribati, Lesotho, Malawi, Malaysia, Maldives, Malta, Mauritius, Mozambique,
Namibia, Nauru, New Zealand, Nigeria, Pakistan, Papua New Guinea, Rwanda, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, Samoa, Seychelles, Sierra Leone, Singapore, Solomon Islands,
South Africa, Sri Lanka, Swaziland, Tonga, Trinidad and Tobago, Tuvalu, Uganda, United Kingdom,
United Republic of Tanzania, Vanuatu, and Zambia. Fiji is currently suspended from the Common-
wealth due to the failure of the ruling military junta to hold elections.

192 Scheme Relating to Mutual Assistance in Criminal Matters within the Commonwealth, Amended
in April 1990, November 2002, October 2005, http://www.thecommonwealth.org/shared_asp_
files/uploadedfiles/2C167ECF-0FDE-481B-B552-E9BA23857CE3_HARARESCHEMERELATIN
GTOMUTUALASSISTANCE2005.pdf (last visited Sept. 25, 2012).

193 London Scheme for Extradition within the Commonwealth Incorporating the Amendments Agreed
at Kingston in November of 2002, http://www.thecommonwealth.org/shared_asp_files/uploadedfiles/
{56F55E5D-1882-4421-9CC1-71634DF17331}_London_Scheme.pdf (last visited Sept. 25, 2012).

194 Commonwealth Scheme for Rendition of Fugitive Offenders, Amended in 1990,
http://www.thecommonwealth.org/shared_asp_files/uploadedfiles/%7B717FA6D4-0
DDF-4D10-853E-D250F3AE65D0%7D_London_Amendments.pdf (last visited Sept. 25, 2012).

195  Scheme for Transfer of Convicted Offenders within the Commonwealth, http://www.thecommon-
wealth.org/shared_asp_files/uploadedfiles/{BF5E0493-DE14-43D6-A5E8-7641447B2CB1}_con-
victed_criminals.pdf (last visited Sept. 25, 2012).

196 Framework for Commonwealth Principles on Promoting Good Governance and Combating Corrup-
tion, http://www.thecommonwealth.org/shared_asp_files/uploadedfiles/{C628DA6C-4D83-4C5B-B6
E8-FBA05F1188C6}_framework1.pdf (last visited Sept. 25, 2012).

197 2003 UK Extradition Act, available at http:/[www.opsi.gov.uk/acts/acts2003/20030041.htm.
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4.6. The Inter-American Conventions

The Montevideo Convention of 1899, which was supported by five countries, was the first
extradition arrangement among American states. It was followed by a convention signed by
seventeen nations, including the original signatories to the 1899 Convention, in Mexico in
1902. In 1911, a conference in Bolivia received support from five states for a new conven-
tion. The Bustamante Code supplemented the preexisting Montevideo Convention, and was
adopted in Havana in 1928 by the Sixth International Conference of American States. It was
followed by the Second Montevideo Convention, concluded in 1933, which did not abrogate
existing treaties in force between the parties, but was designed to enter into force immediately
upon the lapse of prior treaties.

Further revisions were made in 1940 and 1957."® After a draft convention was proposed by
the Organization of American States in 1973, the Inter-American Convention on Extradition
was signed in 1981 and entered into force on March 3, 1982." The Inter-American states
also entered into the 2002 Convention Against Terrorism,” and the 196 Convention Against
Corruption,®! which both contain provisions on extradition.

4.7. The Nordic States System

The Nordic countries, consisting of Denmark, Finland, Iceland, Norway, and Sweden, began
developing a subregional extradition system in 1962, which evolved as a result of the influence
of the EAW.?”2 The Nordic countries rely on a Nordic Arrest Warrant and on their respective
national legislation for extradition.?”® In 2005, the Nordic countries concluded a multilateral
convention creating a Nordic Arrest Warrant that functionally mirrored the EAW, but with
differences making the Nordic Arrest Warrant arguably more efficient and effective than the
EAW.:?* The foundation of the Nordic system rests on mutual trust in each other and the
national legal systems of each state.””> More important, the Nordic countries rely on the fair-
ness of their legal processes and on the integrity of their judicial systems to calm fears about the
miscarriage of justice. This high level of mutuality of trust has led to a subregional cooperation
system, which is not based on treaty obligations.?* Instead it is based on a flexible coopera-
tive approach of relying on the issuance of arrest warrants or criminal judgments to which the
countries give the equivalent of what the U.S. Constitution requires for judgments and legal
acts of the different states of the Union, namely “full faith and credit.”®” As a result of the
above many of the conditions that are normally required in extradition proceedings are no
longer necessary. This includes, for example, the principle of double criminality.?”® The Nordic

198  Organization of American States T.S. No. 36.

199  Inter-American Convention on Extradition, Feb. 25, 1981, O.A.S. Doc. B-47. Six countries have rati-
fied the convention: Antigua and Barbuda, Costa Rica, Ecuador, Panama, St. Lucia, and Venezuela.
Ten countries have signed the convention: Argentina, Bolivia, Chile, Dominican Republic, El Salvador,
Guatemala, Haiti, Nicaragua, Paraguay, and Uruguay.

200  Inter-American Convention Against Terrorism, June 3, 2003, AG/Res. 1840 (XXXII-O/02), O.A.S.
No. A-66.

201  Inter-American Convention Against Corruption, Mar. 29, 1996, O.A.S. Doc. B-58.

202 Gjermund Mathisen, Nordic Cooperation and the European Arrest Warrant: Intra-Nordic Examination, the
Nordic Arrest Warrant and Beyond, 79 Noroic J. INT'L L. 1 (2010).

203 Id. at17.
204 Id. at 16-24
205  Id. at 5-7.
206  Id. at 8.

207  U.S. Consr. art. IV, §1
208  See Ch. VI, Sec. 2.
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scheme allows for the extradition of each country’s nationals to another Nordic state, and for all
practical purposes eliminates such defenses as “the political offense exception.” Nevertheless, the
defense of ne bis in idem still remains.?'’

The Nordic states that are part of this subregional system are also subject to the EAW.2"! Moreover
these Nordic states are also members of the 1957 European Convention on Extradition, which
with fifty state parties makes it the world’s most widely ratified multilateral extradition treaty.?'?
In addition, the Nordic states are parties to the 1995 European Union Convention on Simplified
Extradition Procedure®”® and the 1996 European Union Convention on Extradition.*™

4.8. African Union

No multilateral extradition treaty currently exists among the African states. In 1961, twelve
of France’s fourteen former Equatorial and West African colonies formed the Union Africaine
et Malagache.?”> On September 12 of that year, these states signed a convention on judicial
cooperation at Antananarivo. In 1963, the Organization of African States (OAS) was formed.
In September 1999, the OAS issued the Sirte Declaration that established the African Union
(AU), which is loosely modeled after the European Union.?'¢ Although there is no extradition
treaty in the African system, the Organisation of African Unity Convention on the Prevention
and Combating of Terrorism*'” and the AU Convention on Preventing and Combating Cor-
ruption?'® both contain provisions on extradition and are patterned after the corresponding
UN conventions.

Within Africa there are two subregional agreements: the Economic Community of West Afri-
can States (ECOWAS) Convention on Extradition of 1994 and the South African Develop-
ment Community (SADC) Protocol on Extradition of 2002.2"

209  Mathisen, supra note 202, at 10. For a discussion on the “political offense exception” see Ch. VIII,
Sec. 2.

210  See Ch. VIII, Sec. 4.3.

211 Council Framework Decision 2002/584/JHA of June 13, 2002 on the European arrest warrant and the
surrender procedures between Member States, OJ L 190, 18.7.2002, p.1. For further discussion on the
European Arrest Warrant, see Ch. II, Sec. 4.1 on European Regimes.

212 European Convention on Extradition, supra note 92, at 4.

213 Council Act of March 10, 1995 drawn up on the basis of Article K.3 of the Treaty on European Union,
on simplified extradition procedure between the Member States of the European Union, Mar. 30, 1995,
0OJC78.

214 Council Act of September 27, 1996 drawn up on basis of Article K.3 of the Treaty on European Union
relating to extradition between the Member States of the European Union, June 23, 1996, OJ C 313.

215  The original parties were Cameroon, Central African Republic, Chad, Congo (Brazzaville), Dahomey,
Gabon, Ivory Coast, Malagasy Republic, Mauritania, Niger, Senegal, and Upper Volta. See Shearer,
supra note 89, at 333. Concerning other treaties of these countries, see DANIEL P. O’CONNELL, STATE
SUCCESSION IN MUNICIPAL Law AND INTERNATIONAL Law 58—88 (1967).

216 Constitutive Act of the African Union, July 11, 2000, http://www.africa-union.org/root/au/aboutau/
constitutive_act_en.htm (last visited Sept. 25, 2012).

217 OAU Convention on the Prevention and Combating of Terrorism, July 14, 1999, htep://www.
africa-union.org/root/au/Documents/ Treaties/ Text/Algiers_convention%200n%20Terrorism.pdf (last
visited Sept. 25, 2012).

218 AU Convention on Preventing and Combating Corruption, July 11, 2003, http://www.africa-union.
org/official_documents/Treaties_%20Conventions_%20Protocols/ Convention%200n%20Combat-
ing%20Corruption.pdf (last visited Sept. 25, 2012).

219 Economic Community of West African States (ECOWAS) Convention on Extradition, Aug. 6, 1994,
http://www.iss.co.za/ AF/RegOrg/unity_to_union/pdfs/ecowas/4ConExtradition.pdf (last visited Sept.
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4.9. Asia

Although there is no regional extradition treaty in Asia,* the South Asian Association for Regional
Cooperation (SAARC) Regional Convention on the Suppression of Terrorism of 1987 contains
provisions on prosecution or extradition.?!

220

5. Bilateral Treaty Practice

Since the late 1800s the number of bilateral and multilateral extradition treaties has been increas-
ing.?** In the post—\WW II period, the increase in bilateral treaty practice has been unparalleled
in history. The United States alone has over 150 extradition treaties in force.””® The common
law—based systems have traditionally relied on bilateral treaty practice, supplemented by national
legislation to regulate the procedure.?* Civil law—based systems rely essentially on national legisla-
tion as well as treaties, reciprocity, and comity.?”

As the number of independent states increased after WWII, particularly in Africa, the Middle
East, and Asia, the number of participants to the practice of extradition grew in equal measure.
Unlike developed countries, which have increased their inter-state cooperation in penal matters,
developing countries preferred to enter into bilateral treaties in order to emphasize their sover-
eignty. Furthermore, such treaties were preferred because, under the doctrine of state succession,
these newly independent states were still bound by the treaties entered into by their former colo-
nial rulers.?

Bilateral treaty practice in extradition is the most cumbersome form that can be relied upon,
due to the lack of uniformity among treaties and the greater flexibility in treaty provisions.
The United Nations has 192 member states; thus, assuming that each state entered into a
bilateral treaty with the other states, there would be more than 35,000 extradition treaties in
force among these states. Furthermore, all states would be constantly engaging in diplomatic
negotiations to amend these treaties as international and national exigencies required, and
then their national legislative processes would be engaged in the signature and ratification
processes and, whenever required, in the development of new national legislation. In addition,
treaties are subject to a variety of peculiarities such as the effect of war and state succession,
and the severance of diplomatic relations. All these factors make that approach unmanage-
able.””” Of course, uniformity can be enhanced by the adoption of regional multilateral

25, 2012); South African Development Community (SADC) Protocol on Extradition of 2002, Oct. 3,
2002, http://www.sadc.int/index/browse/page/148 (last visited Sept. 25, 2012).

220  For a review of China’s extradition law of 2000, see generally, Hu Qian & Chen Qiang, China’s Extradi-
tion Law of 2000, 2 CHINESE ]. INT'L L. 647 (2002).

221  South Asian Association for Regional Cooperation (SAARC) Regional Convention on the Suppression
of Terrorism, Nov. 4, 1987, http://treaties.un.org/doc/db/Terrorism/Conv18-english.pdf (last visited
Sept. 25, 2012), art. IV.

222 See supra Sec. 1.

223 See Ch.1I.

224 See supra Sec. 2.

225 In 1996 the United Nations Crime and Justice Information Network conducted a survey of extant
bilateral extradition treaties. This writer knows of no subsequent complete listing of bilateral extra-
dition treaties; available ar http://www.uncjin.org/Laws/extradit/extindx.htm (last visited September
18,2012).

226 See, e.g., O’CONNELL, supra note 215.

227 See Ch. 11


http://www.sadc.int/index/browse/page/148
http://treaties.un.org/doc/db/Terrorism/Conv18-english.pdf
http://www.uncjin.org/Laws/extradit/extindx.htm
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treaties, employing uniform or standard treaty provisions, and increasing the flexibility of
such treaty provisions.?*

A growing concern in bilateral treaty practice is the record of human rights abuses in a given coun-
try, which is illustrated by the difficulty facing the Chinese government’s attempts to enter into
extradition treaties with certain countries.””

6. Extradition without a Treaty

Extradition is regarded by states as a sovereign act. The view of most states is that the duty
to extradite arises by virtue of a treaty or national legislation, or both. In the absence of an
international duty, states can and do rely on reciprocity and comity, which are grounded in
international principles of friendly cooperation among nations. Reciprocity could become
binding under international law if it manifests the custom of a state as evidenced by its con-
sistent practice. However, comity is not binding as it is an act of courtesy. A state’s non-treaty
may grant or request extradition on the basis of the national legislation that authorizes it*°
and provides the framework, substantive conditions, exceptions, and procedures inherent in
it.”! Thus, there are few general principles or rules that can be derived from practice based on
reciprocity or comity, as that practice is subject to national legislation that varies from state to
state. Ad hoc arrangements are occasionally entered into by states to suit their particular needs
at certain times.*?

Some states occasionally extradite upon a specific bilateral exchange of letters between their
executive branches. Their modalities will depend on the constitutional and legislative require-
ments of the states in question. Other forms of rendition fall into the category of alternative
forms of rendition as described in Chapters IV and V. Extradition to international criminal
tribunals is also an increasing practice.”?

228  See United Nations General Assembly’s Model Treaty on Extradition, iz M. CHERIF Bassiount, THE
ProtECTION OF HUMAN RIGHTS IN THE ADMINISTRATION OF JUSTICE: A COMPENDIUM OF UNITED
Narions NORMS AND STANDARDS 459 (1994) [hereinafter Basstount CoMPENDIUM].

229 See generally, Matthew Bloom, Note: A Comparative Analysis of the United Statess Response to Extradition
Requests from China, 33 YALE J. INT'L L. 177 (2008); Bruce Zagaris, PRC Promotes Negotiation of Extra-
dition Treaties, 23 INT'L ENFORCEMENT L. REP. 296-297 (2007). See also Chs. VII and VIII.

230  For example, the French practice started with the Decret-Loi of February 19, 1791, followed by the
Ministry of Justice Circulaire of July 30, 1872, and the law of March 10, 1927. See also BiLLoT, supra
note 2; PIERRE Bouzar & Jean PiNareL, Traité pE Drort PéNaL ET DE CRIMINOLOGIE (2d rev. ed.
1970); HENrRt DONNEDIEU DE VABRES, TRAITE ELEMENTAIRE DE DROIT CRIMINAL ET DE LEGISLATION
PEnaL CoMPAREE (2d ed. 1943); HENRI DONNEDIEU DE VABRES, LES PRINCIPLES MODERNES DE DROIT
PENAL INTERNATIONAL 249 (1928); Jean CLaupe LomBorts, DrorT PENAL INTERNATIONAL 539 (2d ed.
1979); RoGER MERLE & ANDRE ViTu, TRAITE DE DROIT CRIMINAL (2d ed. 1973). For another, which
permits reciprocity by a common-law based system, see the Australian “Extradition (Foreign States) Act”
of 1974. See Shearer, supra note 27.

231  National legislation serves the same purpose for states that rely on treaties, but, as in the case of the

United States, national legislation is subject to treaties. See Ch. II. For other conditions and procedures,
see also Chs. V1, VII, VIII, and IX.

232 The case in point is the rendition of one Chaim Levy who was surrendered by Egypt to the United
States pursuant to an ad hoc arrangement based on an exchange of letters between the two governments.
United States v. Levy, 947 E2d 1032 (2d Cir. 1991). See generally, Matthew Bloom, Note, A Compar-
ative Analysis of the United Statess Response to Extradition Requests from China, 33 YALE ]. INT'L L. 177
(2008).

233 See infra Sec. 7.
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7. Surrender to International Criminal Tribunals

7.1. ICTY and ICTR

The International Criminal Tribunal for the Former Yugoslavia (ICTY)** and the International
Criminal Tribunal for Rwanda (ICTR)** were both established by the Security Council pursuant
to Chapter VII of the United Nations Charter.?** As a member of the United Nations, the United
States is bound by the organization’s Charter.”” These two tribunals are sub-organs of the Security
Council, and therefore the United States is bound by the Statutes of the ICTY and ICTR. Article
32 of the Statute of the ICTY provides, in pertinent part, that: “[s]tates shall comply without
undue delay with any request for assistance or an order issued by a Trial Chamber, including, but
not limited to...the surrender or the transfer of the accused to the International Tribunal.”*®

Article 28 of the Statute of the ICTR mirrors the requirements set forth in Article 32 of the Statute
of the ICTY.?

In order to implement the two international surrender agreements that the United States had
signed with the Yugoslavia and Rwanda tribunals,?® Congress passed and the president signed

234 'The International Criminal Tribunal for the Former Yugoslavia (ICTY), S.C. Res. 808, U.N. SCOR,
48th Sess., 3217th mtg., U.N. Doc. S/RES/808 (1993), annexed to Report of the Secretary-General
Pursuant to Paragraph 2 of the U.N. Security Council Resolution 808 (1993), U.N. Doc. $/2-5704 &
Add. 1 (1993). See also Michael Bohlander, Referring an Indictment from the ICTY and ICTR to Another
Court—Rule 11BIS and the Consequences for the Law of Extradition, 55 INT'L Comp. L. Q. 219 (2006);
GEERT-JAN ALEXANDER KNOOPS, SURRENDER TO INTERNATIONAL CRIMINAL COURTS: CONTEMPORARY
PRACTICE AND PROCEDURES (2002); Bassiount & MaNikas, supra note 83; M. Cherif Bassiouni, A
Critical Study of the International Tribunal for the Former Yugoslavia, 5 Crim. L. Forum 279 (1994);
M. Cherif Bassiouni, Former Yugoslavia: Investigating Violations of International Humanitarian Law and
Establishing an International Criminal Tribunal, 18 Foronam INT'L L. J. 1191 (1995).

235 'The International Criminal Tribunal for Rwanda, S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg.,
Annex, U.N. Doc. S/RES/955 (1994).

236 Article 39 provides that the “Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall
be taken. .. to maintain or restore international peace and security.” “The Security Council may decide
what measures not involving the use of armed force are to be employed to give effect to its decisions, and
it may call upon the Members of the United Nations to apply such measures.” U.N. Charter art. 41.

237  The United States signed the United Nations Charter on June 26, 1945 and ratified it on August
8, 1945.

238  See also Louis Klarevas, The Surrender of Alleged War Criminals to International Tribunals: Examining the
Constitutionality of Extradition via Congressional—Executive Agreement, 8 UCLA J. INT'L L. & FOREIGN
A¥FE. 77 (SPRING-SUMMER 2003).

239  Although surrender requests are made generally by the ICTY and ICTR and are de jure binding upon
all countries, the practical effect is that of a request to an individual country. Therefore, for example,
the ICTR made seventy-two surrender requests under its Article 28 powers, for individuals located in
twenty-five individual countries, namely: Angola (one request), Benin (one request), Burkina Faso (one
request), Cameroon (ten requests), Democratic Republic of the Congo (six requests), Denmark (one
request), Germany (one request), Belgium (six requests), Gabon (one request), France (three requests),
Ivory Coast (two requests), Kenya (fourteen requests), Mali (two requests), Namibia (one request), the
Netherlands (two requests), Rwanda (one request), Senegal (one request), South Africa (one request),
Switzerland (two requests), Tanzania (six requests), Togo (two requests), Uganda (two requests), United
Kingdom (one request), United States (one request), and Zambia (three requests). Available at htep://
www.unictr.org/Cases/Statusof Detainees/tabid/202/Default.aspx (last viewed Sept. 18, 2012).

240 On October 5, 1994, the United States entered into with the Yugoslavia Tribunal an Agreement on
Surrender of Persons. Similarly, on January 24, 1995, the United States entered into an agreement with
the Rwandan Tribunal, named the Agreement on the Surrender of Persons Between the Government
of the United States and the Tribunal (the “Surrender Agreement”). However, both agreements did not


http://www.unictr.org/Cases/StatusofDetainees/tabid/202/Default.aspx
http://www.unictr.org/Cases/StatusofDetainees/tabid/202/Default.aspx
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the National Defense Authorization Act, which provides for the surrender of persons found in
the United States who are sought by either tribunal for prosecution.?"!

The constitutionality of the National Defense Authorization Act was challenged in the case
of Nrakirutimana v. Reno. In that case Ntakirutimana challenged his surrender to the ICTR
to face genocide charges. The Southern District Court of Texas held the Act unconstitutional,
reasoning that “Congress has no independent authority to regulate extradition and that a
treaty of extradition is required before extradition can occur.”*? Interestingly, and in response
to the second request for Ntakirutimana’s extradition, the Southern District Court of Texas
held that “it is within the power of the Executive and Congress to surrender fugitives. .. under
an executive agreement with congressional assent via implementing legislation.”?* Upholding
Nrtakirutimana’s surrender to the ICTR, the Fifth Circuit Court of Appeals stated that “it is
not unconstitutional to surrender Ntakirutimana. .. pursuant to the Executive—Congressional
Agreement.”** Therefore, even though an Article II treaty has not been established authorizing
the extradition of an individual, he/she may be surrendered to either tribunal pursuant to the
National Defense Authorization Act.

7.2, ICC

The International Criminal Court (ICC) entered into effect as of July 1, 2002 after sixty states
ratified it.** The ICC is an international legal institution established by treaty for the investiga-
tion and prosecution of individuals who commit the most serious crimes of an international
nature.?® The ICC’s exercise of jurisdiction is based on national legal authority, but it can exer-
cise jurisdiction even without a state’s consent, after the state has ratified the treaty.>"” Because
the ICC was established by treaty, jurisdiction does not extend to nonstate parties, with the
exception of the Security Council referral,**® voluntary nonstate party referral,” or when a
citizen of a nonstate party commits a crime within the Court’s jurisdiction, on the territory of
a state party, or against a state party’s nationals.*

enter into force until February 14, 1996, at which time the United States adopted the National Defense
Authorization Act. National Defense Authorization Act, Pub. L. No. 104-106, § 1342, 110 Stat. 186,
486 (1996).

241  National Defense Authorization Act, supra note 240. See also Kenneth J. Harris & Robert Kushen, Sur-
render of Fugitives to the War Crimes Crimes Tribunals for Yugoslavia and Rwanda: Squaring International
Legal Obligations with the U.S. Constitution, 7 CRiM. L. Forum 561 (1996).

242 In re the Surrender of Ntakirutimana, 988 E Supp. 1038, 1041 (S.D. Tex. 1997).

243 In re the Surrender of Ntakirutimana, 1998 WL 655708, *9-10 (S.D. Tex. 1998). See also Panayiota
Alexandropoulos, Enforceability of Executive—Congressional Agreements in Lieu of an Article IT Treaty for
Purposes of Extradition: Elizaphan Ntakirutimana v. Reno, 45 ViLL. L. Rev. 107 (2000).

244  Nrtakirutimana v. Reno, 184 E3d 419, 427 (5th Cir. 1999).

245  See Rome Statute of the International Criminal Court, supra note 45. As of March 2012, 122 coun-
tries have ratified the Rome Statute. See htep://www.icc-cpi.int/Menus/ASP/states+parties/. See also
M.CHERIF Bassiount, 1 THE LEGISLATIVE HISTORY OF THE INTERNATIONAL CRIMINAL COURT: INTRO-
DUCTION, ANALYSIS, AND INTEGRATED TexT 123 (2005) [hereinafter Bassiount, LEGisLaTive History];
M. Cherif Bassiouni, International Criminal Court Ratification and National Implementing Legislation,
71 Rev. INT'L DE DroO1T PéNAL (2000); M. CHERIF BASSIOUNI, THE STATUTE OF THE INTERNATIONAL
CRIMINAL CoUuRrT: A DocuMENTARY HisTORY (1998).

246  Examples include Genocide (Art.6), crimes against humanity (Art. 7), and war crimes (Art. 8). See
Bassiount, LEGISLATIVE HISTORY supra note 245, at 123.

247 Id. at 124-125.

248  Id. at 124, art. 13(b).

249 Id. at art. 12(3).

250 Id.
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To distinguish between inter-state procedures and those involving states and international
criminal tribunals, the term “surrender” is used instead of “extradition.”?! The ICC is not a
substitute for national criminal justice systems, but is “complementary” to them, exercising the
equivalent of a transfer of criminal proceedings.”* Article 1 of the Rome Statute of the ICC
states: “[the Court] shall be complementary to national criminal jurisdictions.” The request for
surrender is contained in Article 89:

As the ICC is complementary to national criminal justice, the Statute contains another Article

1. The Court may transmit a request for the arrest and surrender of a person, together with the
material supporting the request outlined in Article 91, to any State on the territory of which that
person may be found and shall request the cooperation of that State in the arrest and surrender
of such a person. States Parties shall, in accordance with the provisions of this Part and the pro-
cedure under their national law, comply with requests for arrest and surrender.

2. Where the person sought for surrender brings a challenge before a national court on the basis
of the principle of ne bis in idem as provided in Article 20, the requested State shall immedi-
ately consult with the Court to determine if there has been a relevant ruling on admissibility. If
the case is admissible, the requested State shall proceed with the execution of the request. If an
admissibility ruling is pending, the requested State may postpone the execution of the request
for surrender of the person until the Court makes a determination on admissibility.?

that deals with competing requests of other States. Article 90 states:

1. A State Party which receives a request from the Court for the surrender of a person under
article 89 shall, if it also receives a request from any other State for the extradition of the same
person for the same conduct which forms the basis of the crime for which the Court seeks the
person’s surrender, notify the Court and the requesting State of that fact.

2. Where the requesting State is a State Party, the requested State shall give priority to the request
from the Court if:

(a) The Court has, pursuant to article 18 or 19, made a determination that the case in
respect of which surrender is sought is admissible and that determination takes into account
the investigation or prosecution conducted by the requesting State in respect of its request
for extradition; or

(b) The Court makes the determination described in subparagraph (a) pursuant to the
requested State’s notification under paragraph 1.

3. Where a determination under paragraph 2 (a) has not been made, the requested State may, at
its discretion, pending the determination of the Court under paragraph 2 (b), proceed to deal
with the request for extradition from the requesting State but shall not extradite the person until
the Court has determined that the case is inadmissible. The Court’s determination shall be made
on an expedited basis.

4. If the requesting State is a State not Party to this Statute the requested State, if it is not under
an international obligation to extradite the person to the requesting State, shall give priority to
the request for surrender from the Court, if the Court has determined that the case is admissible.

5. Where a case under paragraph 4 has not been determined to be admissible by the Court, the
requested State may, at its discretion, proceed to deal with the request for extradition from the
requesting State.

6. In cases where paragraph 4 applies except that the requested State is under an existing inter-
national obligation to extradite the person to the requesting State not Party to this Statute, the

251
252

253

Rome Statute of the International Criminal Court, supra note 45.

Id., Articles 1, 17. See also Julian Schutte, Transfer of Criminal Proceedings: The European System, in 2

INTERNATIONAL CRIMINAL Law 643 (M. Cherif Bassiouni ed., 2d ed. 1999).

See Rome Statue of the International Criminal Court, supra note 45, at art. 89.
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requested State shall determine whether to surrender the person to the Court or extradite the
person to the requesting State. In making its decision, the requested State shall consider all the
relevant factors, including but not limited to:

(a) The respective dates of the requests;

(b) The interests of the requesting State including, where relevant, whether the crime was
committed in its territory and the nationality of the victims and of the person sought; and

(c) The possibility of subsequent surrender between the Court and the requesting State.

7. Where a State Party which receives a request from the Court for the surrender of a person also
receives a request from any State for the extradition of the same person for conduct other than
that which constitutes the crime for which the Court seeks the person’s surrender:

(a) The requested State shall, if it is not under an existing international obligation to extra-
dite the person to the requesting State, give priority to the request from the Court;

(b) The requested State shall, if it is under an existing international obligation to extradite the
person to the requesting State, determine whether to surrender the person to the Court or to
extradite the person to the requesting State. In making its decision, the requested State shall
consider all the relevant factors, including but not limited to those set out in paragraph 6, but
shall give special consideration to the relative nature and gravity of the conduct in question.

Where pursuant to a notification under this article, the Court has determined a case to be inad-
missible, and subsequently extradition to the requesting State is refused, the requested State shall
notify the Court of this decision.?

The ICC Statute contains a series of rules governing the cooperation between the state parties
and the Court. The rules, which are contained in Part 9 of the Statute, relate to the surrender
of persons to the court, as well as the overall cooperation regime that governs this part of the
relationship between the Court and the state parties.”

All state parties to the ICC have a general obligation to cooperate with the Court.”® In addi-
tion, state parties are also required to provide procedures under their national laws for all forms
of cooperation that are specified in Part 9 of the Statute.”” The Court is able to seek coopera-
tion from both state parties”® and nonstate parties in certain circumstances.””” A failure to
cooperate with the court may result in the court’s referral of the case to the Assembly of State
Parties and/or the UN Security Council.**°

254 Id. at art. 90.
255  Id. at art. 90 at Part 9.

256 Id. atart. 86. Article 86 of the Statute provides that: “States Parties shall, in accordance with the provi-
sions of this Statute, cooperate fully with the Court in its investigation and prosecution of crimes within
the jurisdiction of the Court.”

257  Id.atart. 88. See also Basstount, ICC LeGisLaTIvE HISTORY, supra note 245, at 179 (noting that Articles
86 and 88 could be interpreted as being open-ended obligations, leaving no opportunity for a state party
to rely on a least-effort basis by complying with the letter of the specific provisions.)

258  Forms of cooperation that the court may seek from state-parties include: assistance in identifying and
locating various items, taking testimony, producing reports, questioning persons under investigation,
serving documents, examining sites, temporarily transferring persons, executing searches and seizures,
protecting victims and witnesses, and freezing or seizing proceeds or other property and instrumentali-
ties of crimes. See Rome Statute of the International Criminal Court, supra note 45, at art. 93(1).

259 The ICC may request cooperation from a non-state-party on an ad hoc basis. In such circumstances, the
court enters into an agreement with the non—state-party, whereby the non-state-party undertakes rights
and responsibilities stemming from the agreement. See Rome Statute of the International Criminal
Court, supra note 45, at art. 87(5).

260  Id. at art. 87(7).
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With respect to the issue of cooperation in matters of arrest and surrender, Article 89 of the
Statute authorizes the court to request the arrest and surrender of an individual from any state
on the territory of which such person may be found.?' State parties are obligated to comply
with the ICC’s request for arrest and surrender.”* The Statute contains only five exceptions to
the state’s obligation to cooperate.?*® These are cases where:

1. A state is currently investigating or prosecuting the case,?** unless the court determines,
on the Prosecutor’s motion, that the state is unable or unwilling to genuinely carry out its
obligations under the treaty;*®

2. The person sought by the court is demonstrated to have been investigated, prosecuted,
and acquitted (or convicted) for conduct encompassing the Court’s request;**

3. The UN Security Council requests a deferral of investigation or prosecution pursuant
to Article 16;*” and

4. A state denies a request for judicial assistance with regard to the disclosure of documents
that may compromise its “national security interest.”*®

The fifth exception is in Article 98 of the ICC Statute. Pursuant to Article 98, the Court is
required to refrain from seeking the surrender of an individual in cases where the request for
surrender would conflict with international obligations involving diplomatic immunity or the
property of the third state, under paragraph (1).>® Pursuant to paragraph (2) of Article 98, the
Court must also refrain from seeking the surrender of an individual from a state in cases where
that individual is “sent” in some official capacity from another state to the state from which
the Court is contemplating the surrender. The legislative history of the ICC indicates that the
individuals protected from surrender in circumstances described in Article 98(2) are limited to
those “sent” pursuant to Status of Forces Agreements (SOFA).>°

261 Id. atart. 89(1).

262 Id. atart. 89(1).

263  Bassiount, ICC LeaisLaTIVE HISTORY, supra note 245, at 182.

264  Rome Statute of the International Criminal Court, supra note 45, at art. 17(1)(a).

265  Id. Bassiount, ICC LecisLaTive HISTORY, supra note 245, at 182 (noting that this presupposes a show-
ing of ineffectiveness or bad faith).

266  Basstount, ICC Leaistarive HISTORY, supra note 245, at 182. This may be referred to as the ne bis in
idem exception. For a discussion on ne bis in idem in the statute of the ICC, see Bassiouni, ICC Lears-
LATIVE HISTORY, supra note 245, at 160-161.

267  Rome Statute of the International Criminal Court, supra note 45, at art. 16. See also Basstount, ICC
LecisLaTIvE HISTORY, supra note 245, at 140—144 (noting that the Security Council’s ability to suspend
the ICC'’s jurisdiction is “predicated on the SC’s powers under Chapter VII of the UN Charter.”)

268  Rome Statute of the International Criminal Court, supra note 45, at arts. 72, 93(4). See also Bassiount,
ICC Lecistarive History, supra note 245, at 182.

269  See Rome Statute of the International Criminal Court, supra note 45, at art. 98(1). Article 98 provides:

1. The Court may not proceed with a request for surrender or assistance which would require the
requested State to act inconsistently with its obligations under international law with respect to the
State or diplomatic immunity of a person or property of a third State, unless the Court can first
obtain the cooperation of that third State for the waiver of the immunity.
2. The Court may not proceed with a request for surrender which would require the requested State
to act inconsistently with its obligations under international agreements pursuant to which the con-
sent of a sending State is required to surrender a person of that State to the Court, unless the Court
can first obtain the cooperation of the sending State for the giving of consent for the surrender.

270 See, e.g.,.David Scheffer, Negotiator’s Perspective on the International Criminal Court, 167 Mir. L. Rev. 1
(2001) (discussing the U.S. delegation’s views on Article 98(2)). James Crawford SC et al., In the Mat-
ter of the Statute of the International Criminal Court and in the Matter of Bilateral Agreements Sought by
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8. A Policy-Oriented Inquiry into the Values and Processes of
Extradition

8.1. Public Policy Considerations

There are four categories of policy-oriented considerations that should be taken into account
in extradition. They are:

1. law and public policy;

2. political factors;

3. human rights and humanitarian concerns; and
4. practical considerations.

Since WWII, the peoples of the world have become more conscious than ever of the need to
ensure their collective security and to protect individual human rights. This is due in large
part to the extraordinary technological advancements that have been made in communica-
tions, their effects on popular attitudes, and their ability to transform world public opinion
into an instrument of compliance and sanction in the interactive processes of international
relations. The Internet and the electronic media can transmit information around the globe
in mere seconds, thereby transforming an event from a local issue into one of worldwide sig-
nificance. The images of the globe sent from outer space and received almost instantaneously
in various parts of the world are vivid reminders of the interdependence of planet Earth. After
these images were first broadcast in the 1960s, it was never clearer to all of humankind that
we were all part of and within the same Earth. The result was a gradual change in the world
community’s interaction that is still evolving our awareness of mutual interdependence. Never-
theless, conflicts between states are still rationalized in terms of sovereignty, national interests,
and national security, while intervention by major world powers is limited to these powers
self-interest. Regrettably, humanitarian concerns have limited impact on the decision-making
processes of most states, and thus whether such concerns are translated into specific domestic
and international policies.””!

The awareness among the peoples of the world that the individual is the ultimate bearer of the
consequences of state action has brought about a reappraisal of the framework and structures
of international law. Thus concepts of pluralistic democracy and enforcement of individual
human rights are gradually acquiring a wider and more prominent position in the develop-
ment of international values and standards?’? and their enforcement.””?> But to translate these
values into a new world order strategy requires first a re-evaluation of the values underlying a
world order strategy, which is still affected by the mindset of the Cold War era, particularly in

the United States under Article 98(2) of the Statute: Joint Opinion, http://www.iccnow.org/documents/
SandsCrawfordBIA14June03.pdf2PHPSESSID=467d1c77dbc82ba77{3ff69ba28085d7  (last visited
Sept. 25, 2012); Cosmos Eubany, Justice for Some: U.S. Efforts under Article 98 to Escape the Jurisdiction
of the International Criminal Court, 27 HastinGs INT'L & Conr. L. Rev. 103, 118 (2003) (stating that
the term “sending state” is mostly used in SOFA agreements as “it is likely that the use of this term in
Article 98(2) was a reference to a Status of Forces Agreements”).

271 Myres S. McDougal et al., The World Constitutive Process of Authoritative Decision, 19 J. LEGaL Ep. 253
(1967).

272 See Basstount COMPENDIUM, supra note 228.

273 See M. Cherif Bassiouni, Enforcing Human Rights through International Criminal Law and through an
International Criminal Tribunal, in Human RicHTS: AN AGENDA FOR THE NEXT CENTURY 347 (Louis
Henkin & John Lawrence Hargove eds., 1994). See also Diane F. Orentlicher, Addressing Gross Human
Rights Abuses, Punishments and Victim Compensation, in HumMaN RiGHTS: AN AGENDA FOR THE NEXT
CENTURY 425.


http://www.iccnow.org/documents/SandsCrawfordBIA14June03.pdf?PHPSESSID=467d1c77dbc82ba77f3ff69ba28085d7
http://www.iccnow.org/documents/SandsCrawfordBIA14June03.pdf?PHPSESSID=467d1c77dbc82ba77f3ff69ba28085d7
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the United States.””* To Professor Myres McDougal, whose views from over forty years ago are
still relevant, a strategy of preserving world order is defined as the ability

to obtain in particular situations and in the aggregate flow of situations the outcome of a higher
degree of conformity with the security goals of preservation, deterrence, restoration, rehabilita-
tion and reconstruction (of all societies comprising the world community).?”>

A corollary to this approach, however, is the recognition that the individual is a subject and not
merely an object of international law.”’¢ This implies that the individual has the legal capacity
of being a recipient or beneficiary of rights and the subject of obligations conferred upon him
or her by international law and enforceable at international, regional, and national levels with
or without the intermediation of a state. Thus, modern international law should be perceived
as the common law of humankind wherein the state, international organizations, nonstate
actors, and individuals are deemed participants, and where the individual is given the recogni-
tion of a legal subject.?”’

Notwithstanding the qualified recognition of the individual as a subject of international law,
he/she is not yet part of its legal constitutive framework. This is primarily due to the fact that
the discipline has historically developed out of the need to regulate state and institutional
relationships, rather than out of a need to regulate relations with individuals. However, the
realization that individuals commit deeds that threaten the peace and security of humankind
and that are violative of international criminal law challenges the assumption that only states
are subjects of international law. Indeed, as stated by the International Military Tribunal at
Nuremberg, “crimes against international law are committed by men, not by abstract entities,
and only by punishing individuals who commit such crimes can the provisions of international
law be enforced.””

The difficulty of fitting the individual into the framework of the discipline of international law,
which only grudgingly gives him or her qualified recognition, has been apparent in the chang-
ing definition of international law. In fact, even the label describing the discipline is unsettled,
as stated by this writer over forty years ago:
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International law, as a body of law, has changed rapidly with the increased needs of mankind
to strengthen its ties in search of objectives highlighting commonality of purpose. Significantly
also, the label has changed: jus gentium, droit des gens, vilkerrecht, transnational law, world law
and common law of mankind; and if I may be permitted the license of my own, universal inter-
social public order [sic].?””

None of these labels mean much. Only the enforceable norms of international law applied
through effective procedural mechanisms have the potential to achieve the value-oriented goals
described above.

The emergence of the individual in the sphere of international law has been attributed to
humanistic concerns, which the late Judge Philip Jessup described as follows:

The international society has come more slowly to recognize that what is involved is really a
concern for the individual who has been the victim of barbarous treatment. In our traditional
international system of interstate relationships, we were impelled to confine ourselves largely to
the legal issue that the state was injured through the injury inflicted upon its citizen. But this was
a procedural, not a substantive problem.?

'This assertion is only partially correct because the recognition given the individual sprang out
of the world community’s desire to place international responsibility on individual conduct
deemed violative of international norms.?®! It was only after international law established the
basis for individual responsibility that it turned to the recognition of individual rights. Thus,
between humanistic concerns and the desire to impose individual responsibility, the latter has
been the more significant factor and has brought about the recognition of the individual as a
subject of international law. As individuals became the subjects of international duties, they
logically had to be recognized as the beneficiaries of international rights.?® But the individual’s
place in international law should now be definitely recognized as intrinsic and not as only
derivative of states’ rights and states’ conferral of rights.”®* The individual should no longer
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national accommodation, concerns the relations between legal persons known as states. This is neces-
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only be the third-party beneficiary of rights conferred upon him or her by states. Instead, such
rights should be no different than those recognized in national constitutions.?*

Since the end of WWII, the world has witnessed a significant increase in various forms of inter-
national and transnational criminality.®® As a result, extradition has grown in importance as
states increasingly seek to control different types and forms of international and transnational
criminality.?®® Thus, not since the 1600s when piracy threatened world order has the maxim of
Hugo Grotius, aut dedere aut punire,™ been more relevant than it has been in the last twenty
years.?®® Its inclusion in international criminal law conventions and in multilateral and bilateral
treaties under the formulation auz dedere aut judicare®® (the duty to prosecute or extradite) has
added new dimensions to the processes of extradition. Among these is the question of whether
extradition is a concurrent or alternative duty to prosecution; this remains to be settled. But, is
there a civitas maxima to extradite?® If so, is that duty the new international legal basis for the
practice of states, irrespective of treaties? The practice of extradition, however, does not yet fully
bear out this interpretation even though the inter-state practice of international extradition has
increased significantly in volume,”! as has the number of extradition treaties in force.”* These
increases, however, have highlighted the sometimes cumbersome processes of extradition. As a
result, the processes of extradition that guarantee individual rights have often been criticized as
unnecessary obstacles.?”®> Consequently, states have occasionally resorted to lawful but question-
able alternative rendition devices,* as well as to manifestly unlawful ones.?”
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Contemporary mechanisms of international cooperation polarize the interests at stake, namely
whether to further international cooperation in the prevention and control of international and
transnational criminality, or to protect individual human rights and preserve a lawful process in
international relations.”® This polarization underscores the need to re-identify and reappraise the
different interests and values involved in the processes of extradition in light of the contemporary
framework of extradition and the need for improved inter-state cooperation in penal matters.

This framework depends on the perceived goals and values of the world community during a
given period of history. Extradition, however, is still regarded (with some variations in applica-
tion but not in substance) as an institutional practice between and for the benefit of states,
with little or no regard for the rights of individuals, who are still deemed in many legal systems
as the objects of its outcome—a position that has been expressed in international extradition
by both Andre Billot and John Bassett Moore in the late 1800s, but which still pervades the
practice. Additionally, extradition is still not viewed as a process serving the overall interests
of the world community. That failing is a consequence of the diverse political interest of states
and the absence of commonly shared interests and values in enforcing international criminal
law as well as certain violations of national criminal laws.

The individual who is the subject of extradition proceedings is still regrettably viewed as the
object of the proceedings and not as one of the parties contemplated within the framework of
extradition. With a few exceptions, defenses that exist under extradition law are not fully rec-
ognized as primarily designed for the benefit of the individual. Instead, they are viewed as and
designed to inure to the benefit of the states involved.”” Although it is certainly arguable that
the individual is the beneficiary of certain protections, such as the “political offense exception”®
and the “principle of specialty,”” the fact that such claims may not be raised by the relator with-
out protest from the requested state,*® or that they may be limited to the right to raise the issue
and not to a particular objective outcome, is indicative of the real center of interest, namely the
requested state.**! Furthermore, the requesting state has the right to accept or reject the relator’s
contention that the alleged conduct falls within the scope of the “exception” or limitation, and
does so in accordance with its own self-serving standards and political interests.’*

To further emphasize the inter-state nature of the concept of extradition, nowhere in extra-
dition law and practice can the individual—the subject of the proceedings—compel the
requesting or requested state to adhere to internationally recognized principles and customary
practices of extradition law, or even to adhere to specific treaty provisions if either state wishes
not to apply them or wants to circumvent them in accordance with the state’s national laws and
practice.’® Many states, in fact, deny that extradition is a subject-matter falling within cus-
tomary international law, and therefore argue that no international obligations exist other than
those specific duties created by treaty or accepted through reciprocal practice between states.
Even then, these duties are interpreted in accordance with the judicial or political standards
of the states involved.*® As of yet, international extradition law confers few direct rights upon

296 See M. Cherif Bassiouni, Policy Considerations on Inter-State Cooperation in Criminal Matters, in PRIN-
CIPLES AND PROCEDURES FOR NEW TRANSNATIONAL CRIMINAL Law (Albin Eser & Otto Lagodny eds.,
1992), reprinted in 1992 Pace Y.B. INT’L L. 123.

297  See Ch.V, Sec. 5.

298  See Ch. VIII, Sec. 2.1.
299  See Ch. VII, Sec. 6.
300  See Ch. VII, Sec. 6.
301  See Ch. VIII, Sec. 1.
302 Id.

303 d.

304  See Ch. 1L



54 Chapter I

the individual that the individual can claim and enforce against either of the respective states
involved. Even specific violations of rights recognized by the signatory states to the European
Convention of Human Rights and Fundamental Freedoms®” or the Inter-American Conven-
tion on Human Rights** do not result in the invalidation of improper unlawful state action,
but only in the award of damages, a very poor substitute indeed for the specific performance
by a state of an internationally recognized right.

The individual is therefore dependent upon the good faith and benevolence of states, because
the application and enforcement of individual rights is still considered by many states a mat-
ter of municipal law, even though it might involve internationally protected human rights.
‘This problem arises from the fact that the individual is still not yet recognized as a full-fledged
subject of international law and still has few practical means for the implementation of inter-
nationally declared human rights and international redress of wrongs against an offending
state.’”” State sovereignty remains the barrier that some governments use to prevent the effec-
tive enforcement of human rights. But also the absence of effective international machinery
for the enforcement of internationally protected human rights reduces the opportunities for
giving tangible effect to such rights and thus reduces the opportunity for their advancement.

The failure of a given state to abide by its extradition treaty obligations does not yet fully create
a right under international law that the individual can raise against that state in opposition
to extradition, other than when the municipal laws of the requested or requesting state allow
him or her such a right under their respective laws.*”® The mutual or consensual failure by the
respective states engaged in the extradition process to abide by a treaty obligation designed to
inure to the relator’s benefit is not yet fully recognized as constitutive of a breach of interna-
tional law, as the individual—although bearing consequences of the breach—is not a party to
the treaty creating the obligation or establishing the right in question; only the state that can
claim the breach is in the position of seeking remedy. However, if the breach is of an interna-
tionally protected right, or the result of lack of fairness or good faith by the parties in the appli-
cation of rights stipulated in favor of third parties, or conceded to individuals as third-party
beneficiaries under the particular treaty, then there is a violation of international law.?” What
remains to be articulated are the effective means of enforcement of such obligations in a way
that provides effective remedies and not merely the award of damages.
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Treaty rights created by states, which contain a stipulation for the benefit of the individual,
are, to that extent, rights running in favor of a third party, even though the individual as the
purported beneficiary is neither a party to the treaty nor yet a fully recognized subject of
international law. A claim can be asserted that a state’s failure to grant a relator those rights
created for his or her benefit by a treaty, or by “general principles of international law,”*'° calls
into question state responsibility.>!* Though rights conferred upon or granted to the individual
in extradition treaties may be subject to waiver by the requested state, no state can waive
internationally recognized fundamental human rights,?'? nor can a state evade the customary
international laws of state responsibility for unlawful conduct that emerges from a breach of
an international legal obligation.’"?

A basic policy consideration that must first be examined is what justifies extradition as an
institution. Is it a civitas maxima, whereby states have mutual complementary duties to combat
international and transnational forms of criminality on the grounds that world order rests in
part on a level of international and national order? Or is it based exclusively on principles of
voluntary cooperation? International law has not yet given a definitive answer, though there is
a clear trend toward the first of the two propositions;*'* this writer suggests adherence to the
first assumption.’”

8.2. Law and Public Policy Considerations

Law and public policy considerations are based on constitutional and other national laws that
warrant, limit, or qualify the conduct of governmental authorities acting under the color of law
in seizing a person and evidence and delivering him or her to another government’s representa-
tives. This also involves internationally protected human rights.

The means by which extradition is accomplished affects only the actual processes of obtaining
persons, not the substantive nature of extradition. In this regard, the differences between states
with common law and the civil law systems are quite telling.’'® Some law and policy consid-
erations in common law states are so outcome determinative of the process that they rise to a
level of a substantive limitation.*"’

The first question of law and public policy arises with respect to the relationship between the
requested state vis-a-vis the requesting state. The position of the states concerned depends on
the legal basis of extradition, that is, whether in the particular case extradition is based: (1) on
a treaty, (2) on reciprocity, or (3) on comity. The choice among these bases stems from the
original choice of two hypotheses to justify the practice, namely civitas maxima or mutual
cooperation between states. It is clear that if a state conceives of the practice as a duty of mutual
cooperation and assistance in penal matters, it will grant extradition with fewer formalities
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than if the state deems extradition a matter of self-serving interest. In the latter case, it may
insist on more technical formalities interpreted and applied to best serve the state’s interests.>'®

A second set of considerations arises when a state accepts a request for extradition. Law and
policy concerns that affect the process at this point in the extradition process include: (1) the
choice of jurisdictional theory;®" (2) requirements of extraditable offenses, interpreted either
in concreto or in abstracto;?™ (3) limitations on the extraditability of certain types of offenses
such as political, fiscal, economic, and military offenses (which stem more often from policy
rather than humane considerations, even if an element of the latter is implicit in the formula-
tion of the policy);**! and (4) protection of the rights of the relator, which includes inquiry into
how jurisdiction was obtained,?? the sufficiency of the charge and the evidence presented,*”
and the defenses available to refute the charges or oppose the grant of extradition.”* The need
for a new legal order to enhance peace, security, and human rights under the rule of law should
be one of the priorities in this age of globalization.’

8.3. Political Considerations

Political considerations have no direct relationship to the practice of extradition or its ratio-
nale, but derive from purely political factors and national political determinations, though at
times they also reflect concern for individual human rights. They are nevertheless based on a
value-oriented judgment frequently grounded in subjective and self-serving political interests.
Thus, whether to grant or deny extradition for a real or alleged “political offense exception”
depends more on the political relations of the respective states than on objective criteria relat-
ing to the offense or the offender.’?® The integrity of the practice is thus affected when, for
the political and practical convenience of the interested states, forms of disguised extradi-
tion®” and abduction®®® take place. A distinction must therefore be made between those law
and policy concerns considered valid on the basis of objective value-oriented goals and purely
national political considerations.

8.4. Individual Human Rights and Humane Considerations

Individual human rights considerations include the manner in which an individual is brought
before the jurisdiction of the court and the manner in which evidence is seized and used
against the relator.® It also refers to the treatment that may await the relator in the requesting
state, which in part runs contrary to the “rule of non-inquiry.”**® Human rights considerations
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should allow inquiry into the criminal processes of the state wherein the relator is alleged to
have committed a violation and where he/she is expected to be prosecuted or punished.?!
Because of the lack of international consensus as to what constitutes internationally mandated
norms and standards of due process and fairness, the requested state will set itself up as a judge
or evaluator of another state’s legal or judicial processes.’* Typically, however, the requested
state will balance the relator’s rights to fairness against the interests of the requesting state in
prosecuting or punishing him or her, which invariably involves political considerations and
considerations of law and policy.?* The converse, however, may also occur, and the requested
state may not inquire into the anticipated treatment of the relator upon his or her return
because of its rigid conception of state sovereignty or because it suits its political interests to
honor the request. Some individual human rights are discretionary, but fundamental human
rights are not.’

8.5. Practical Considerations

Procedures for requesting, granting, and carrying out extradition are some of the practical
concerns associated with extradition. The realization that the process is cumbersome, costly,
and lengthy raises questions with decision-makers as to the proper balance between such

331  See Ch. VII, Sec. 8.

332 Admittedly, there exist international norms and standards of due process and fairness, which arise from
international as well as regional human rights treaties. They include: European Convention for the
Protection of Human Rights and Fundamental Freedoms, art. 3, Nov. 4, 1950, 312 E.T.S. 5; American
Convention on Human Rights, art. 5, Nov. 22, 1969, reprinted in 9 1.L.M. 673 (1970); African Char-
ter on Human and Peoples’ Rights, art. 5, June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, reprinted
in 21 L.L.M. 58 (1982) ; Arab Charter of Human Rights, art. 8, May 22, 2004, reprinted in 12 INT'L
Hum. Rrs. Rep. 893 (2005). See Bassiount COMPENDIUM, supra note 228; STEFAN TRECHSEL, HumaN
RiGHTS IN CRIMINAL PROCEEDINGS (2006).

333  An example of this is the hesitance of certain countries to extradite individuals to Rwanda on fair trial
grounds and human rights grounds, absent certain movement toward reform of the areas of deficiency
in the Rwandan legal system. See generally Philip Mayer, Rwanda and Burundi to Sign Extradition
Treaty, 26 INT'L ENFORCEMENT L. REP. 14-15 (Jan. 2010); Bruce Zagaris, Switzerland Denies Rwandan
Extradition Request of Former Minister on Genocide Charges, 25 INT'L ENFORCEMENT L. Rep. 364-365
(2009); Bruce Zagaris, Swedish Supreme Court Finds Extraditable to Rwanda Genocide and Crimes against
Humanity Suspect as Rwanda House Approves Law to Impose Solitary on Killers, 25 INT'L ENFORCEMENT
L. Rep. 317 (2009); Bruce Zagaris, Finland Denies Extradition to Rwanda of Genocide Suspect, 25 INT'L
ENrORCEMENT L. REP. 142 (2009); Bruce Zagaris, German Arrest and Extradition of Rwandan Chief
Protocol Officer to France Produces Diplomatic Tensions with Rwanda, 25 INTL ENFORCEMENT L. REP.
1-2 (2009); Bruce Zagaris, French Court Grants Extradition Request of Rwanda for Genocide Suspect, 24
InT’L ENFORCEMENT L. ReP. 271 (2008) (“A controversial issue in France with respect to its response
to Rwandan extradition requests has been and continues to be a concern for due process and human
rights in Rwanda.”); Bruce Zagaris, Uganda Agrees to Sign Extradition Treaty with Rwanda, 23 INT'L
ENFORCEMENT L. REP. 212-213 (2007); Bruce Zagaris, Rwandan Military Court Convicts Priest of
Genocide in Absentia, 23 INT'L ENFORCEMENT L. REp. 20-21 (2007) (French refusal to extradite the
individual tried in absentia). Health concerns have also been raised on behalf of relators as a human
rights consideration. See Bruce Zagaris, English High Court Upholds Hacker’s Extradition to the U.S., 25
INT'L ENFORCEMENT L. REP. 133-134 (2007); Bruce Zagaris, Indian Magistrate Issues Arrest Warrant for
Former Union Carbide Head, 25 INT'L. ENFORCEMENT L. REP. 405-406 (2009); Bruce Zagaris, France
Extradites Former Bank Head to Austria, 23 INT'L ENFORCEMENT L. REP. 403—405 (2009); The Euro-
pean Court of Human Rights suspended the extradition of a former Croatian general, Vladmir Zagorec,
to Croatia pending resolution of the relator’s claim of persecution, which raised concerns under Article 3
of the European Human Rights Charter. See Bruce Zagaris, European Human Rights Court Halts Extra-
dition of Croatian General, 24 INT'L. ENFORCEMENT L. REP. 3 (2008).

334 See Basstount Basstount COMPENDIUM, supra note 228.



58 Chapter I

procedures. Usually, this results in a reduction in the requirements and formalities required
to extradite an individual, and diminishes the procedural rights and protections afforded the

individual.

As international, transnational, and national criminality increases, and as the mobility
of accused or convicted offenders of national crimes increases, the need for more effective
extradition procedures becomes more acute. The danger, however, is that governments and
law-enforcement agencies increase informal cooperation at the risk of violating treaty obli-
gations and the human rights of individuals. Thus, informal processes may overtake formal
ones to the detriment of the integrity of legal processes. In other words, as the volume of
cases increases while resources for international criminal law enforcement remains static, and
offenders are more able to evade the process, it is likely that the rules of extradition will be
strained and even broken; a prominent example of this is the increased use of “extraordinary
rendition” by the United States in the decade following the attacks of September 2001.3%
Formalities and procedural safeguards will give way to the increasing needs of law enforcement
and prosecution, particularly in the face of limited resources to act more in concert with legal
obligations and professional standards.

9. A Proposed Conceptual Framework in Light of Existing State
Practice

As discussed throughout this book, extradition may at times be a cumbersome process. With
the increase in international, transnational, and national criminality, the volume of extradition
cases has increased significantly in a number of countries. But the staff in the ministries of
justice and foreign affairs who handle these cases has not increased commensurately. Resources
are also limited. Judges and prosecutors who are experts in extradition are also limited in num-
ber. All of these factors, along with the mobility of accused offenders, reduce the effectiveness
of the process. Thus, law enforcement and prosecution officials are tempted to seek alterna-
tive means, sometimes legal, such as the use of immigration,*® and sometimes illegal, such as
abductions.?” Concomitantly, there are more multilateral and bilateral extradition conven-
tions establishing the duty to extradite, thus increasing the burdens and pressures on already
overburdened, understaffed, and underfunded national systems. This situation also tends to
create a disparity in the practice, in that those who can afford expert counsel benefit from
greater opportunities to oppose extradition whereas those who cannot frequently end up with
less defense than that which might be available under treaties and national laws. Interestingly,
however, the existence of international and regional norms and standards on the protection of
human rights®*® has only slightly affected the practice of extradition. This is essentially due to
the fact that extradition is deemed a sovereign act, its legal proceedings are deemed sui generis,
and its purpose is not to adjudicate guilt or innocence but to determine whether a person
should properly stand trial where accused or be returned to serve a sentence properly imposed
by another state.’”

The balance between states’ needs to cooperate in penal matters and to provide a fair judicial
review process does not mean that extradition should be cumbersome, lengthy, and ineffective.
The best way to ensure that extradition runs smoothly, expeditiously, and effectively is to have

335  Seesupra Sec. 3.1 and Ch. 2, Sec. 6.2.

336 See Ch. IV.

337  See Ch. V.

338 See generally, Bassiount COMPENDIUM, supra note 228.

339  The Constitutional Court of South Africa has cited this principle. See Geuking v. President of the Republic
of South Africa and others, 2002 (1) SA 204 35 (CC) (S. Afr.).
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clear and detailed national laws, and to train knowledgeable judges and prosecutors who will
apply the law fairly and impartially.?*

This writer’s proposed conceptual framework for extradition is premised on five interlocking
factors:

(a) the recognition of the national interests of the states who are parties to the extradition
proceedings;

(b) the existence of an international duty to maintain world order;

(c) the effective application of minimum standards of fairness and justice to the relator in
the extradition process;

(d) a collective duty on the part of all states to combat all forms of criminality, but more
particularly international and transnational criminality; and

(e) the balancing of these factors within the juridical framework of the Rule of Law.
The relationship of these five factors is founded on the following propositions:

(a) The existence of a duty to maintain world order does not deny national sovereignty
because the interests of the world community can be considered to be within the scope of
the national interests;

(b) The enforcement of individual rights in extradition proceedings is not only a matter
of humanitarian concern, but also a matter of recognizing that the individual is a party at
interest vis-a-vis the respective states and the world community. Such recognition does not
detract from state sovereignty because the individual is personally accountable before the
world community for his or her violations of international law;

(c) Mutual cooperation and assistance in penal matters between states reinforces the effec-
tiveness of the national public order of all states and does not have to depend for its effec-
tiveness on political compromises or denial of individual rights; and

(d) Adherence to the Rule of Law based on standards of international due process that
uphold the integrity of the international and national legal processes is needed to lend
legitimacy and credibility to the process of extradition and international justice. It conse-
quently makes acceptance of its results more likely and thus greatly diminishes opportuni-
ties for conflict over decisional outcomes.

In our contemporary, politically factionalized world, it would be naive to believe that the five
factors will be measured equally during this balancing; some will undoubtedly carry more
weight than others. The first of these factors, the nationally perceived interest of states, will
remain the foremost consideration. The second factor, the duty to combat criminality, will be
largely shaped by considerations ancillary to the first and, therefore will have a lesser impact
in the course of the authoritative decision-making process leading to the granting or denial of
extradition. The third, concern for the individual, will remain the least weighty factor in the
overall balancing of the interests and policies involved, in particular when weighed against the
value-oriented goals of institutional authoritative decision-making processes. The fourth, con-
cern for the preservation of world order, is likely to be regarded as part of nationally perceived
interests and not as an independent international consideration. Finally, as to the Rule of Law
and international due process, it is likely to be treated more frequently in a perfunctory man-
ner by adherence to certain forms and formalities with little regard for its substance whenever
state interests are at stake.

340  For a criticism of the current extradition practices and an argument that the International Court of Jus-
tice may be utilized to adjudicate state transnational and international crimes where the offender of state
law has fled the borders of that state, see BARBARA M. YARNOLD, INTERNATIONAL FuGITIVES: A NEW
ROLE FOR THE INTERNATIONAL COURT OF JUSTICE (1991).
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The solution for a better, more effective process of extradition is the formulation of internation-
ally recognized principles embodied in a universal convention on extradition in the spirit of the
following resolution, introduced by this writer at the 1968 Freiburg Preparatory Colloquium
on Extradition to the Tenth International Congress on Penal Law,*! and embodied in a similar
resolution adopted by the 1969 International Penal Law Pre-Congress of Siracusa.’ It states:

It appears hopeful to substitute to the strictly national concepts of criminality and to the intran-
sigent consequences of national sovereignty an international concept of forms of criminality
which (by their very nature) endanger fundamental human and social values and for the preser-
vation of which a closer cooperation between the states is indispensable.

Consequently and in conformity with the contemporary trend to attribute to the individual
the quality of subject of International Law, it is suitable to recognize that the individual who is
the subject of an extradition procedure may uphold before national and international jurisdic-
tions the prerogatives recognized to him by the international treaties, including of course those
referencing human rights.

To this effect and with a view to foresee a general international convention, it might be use-
ful that there be organized regional or international jurisdictions capable of hearing individual
recourses directed against the decisions of national authorities rendered in violation of the afore-
mentioned individual rights.

These jurisdictions could also be seized with a procedure inspired by habeas corpus which would
permit and give a more effective and practical remedy for the establishment of the Rule of Law
on a worldwide basis.?*

Thus, the world community would advance its goals of collective security within the frame-
work of a lawful process, guaranteeing individual human rights, while simultaneously preserv-
ing national order and enhancing international cooperation in penal matters.

This appeal, which this writer made in 1968, is still valid today. But then, the same ideas were
advanced by Emerich de Vattel in the 1870s and by others since. Some progress, however, has
been made. It needs to be made more uniform in its application. The effectiveness of any legal
process depends first on its perceived legitimacy, but also on its fair and uniform application.
We learned this lesson early in the history of law, but we still have to apply it to international
justice processes such as extradition. The words of Aristotle were not utopian when he spoke of
laws as being “the right reason,” and of its equal application “in Athens and Rome.” The ideal
approach to extradition is to see it applied uniformly and fairly whether the case arises in Chi-
cago or Cairo. Whether that level of uniformity and fairness will ever be achieved is doubtful,
but at least concerned jurists should always be diligent in ensuring the integrity of the process
and fairness to the individuals involved.

To achieve that result, however, states must also recognize the existence of a civitas maxima,
aut dedere aut judicare* Prosecution or extradition should be recognized as a duty for inter-
national and transnational crimes—a duty that is predicated on effective and fair prosecution,
whether in the requested or requesting state.

341 39 Rev. INT'LE DE DrOIT PENAL 829 (1968).

342 ASSOCIATION INTERNATIONAL DE DROIT PENAL, ACTES DU PRE-CONGRES INTERNATIONAL DE SIRACUSA
855 (1969).

343 Id.

344 See Basstount & Wise, AuT DEDERE AUT JUDICARE, supra note 6.
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1. Historical Background’

The practice of international extradition in the United States is neither the product of sound
legislative policy nor the outgrowth of judicious doctrinal thinking. Instead, it is the outcome of
circumstances and events that brought certain legal issues before U.S. courts, and which in turn
generated legislative responses that are not particularly in keeping with contemporary needs.

Between 1799 and 1853, three major cases confronted federal district courts and the Supreme
Court of the United States,? several presidents, and Congress. They are: In re Robbins,® In re
Metzger* and In re Kaine.” The first of these cases, the most controversial of the three, involved
the administration of President John Adams. John Marshall, later chief justice of the Supreme
Court, was a member of Congtess at the time of the Robbins controversy.

For the young nation that was the United States of America, having only recently fought for
its independence, testing the limits of the executive branch’s powers in foreign affairs presented
major constitutional and political questions.® At the heart of that debate, with respect to extra-
dition, was the constitutional doctrine of separation of powers, which still surfaces in many
contemporary cases, particularly those involving the political offense exception” and the rule of
non-inquiry.® The young nation was jealous of its newly acquired rule of law and the indepen-
dence of its judiciary, and the question of whether the federal executive branch could decide
on surrendering to a foreign power a person within the United States, particularly a U.S. citi-
zen, without a judicial determination was highly questionable. Underlying that constitutional
debate were the politics of federalism, and the ever-suspicious public concern with the expan-
sion of federal executive powers.” A little over 200 years later, the reverse occurred. Congress
largely gave the president powers that were used to override the Constitution with respect to

1 This section is based in part and with modifications on an article from an article by the author, Reform-
ing International Extradition: Lessons of the Past for a Radical New Approach, 25 Loy. L.A. INT'L & Comp.
L. Rev. 389. Reprinted with permission of the Loyola of Los Angeles International & Comparative Law
Review.

2 For an insightful scholarly review of these cases and the legal issues they presented, see John Parry, 7he
Lost History of International Extradition Litigation, 43 VA. J. INT'L L. 93 (2002) and Ruth Wedgewood,
The Revolutionary Martyrdom of Jonathan Robbins, 100 YALE L.J. 229 (1990). For a history of U.S. extra-
dition law and practice, see JOoHN BassETT MOORE, 2 A TREATISE ON EXTRADITION AND INTER-STATE
RenpITION (2 vols. 1891) [hereinafter Moorg, ExTraprTioN] and SamutL T. Spear, THE Law oOF
EXTRADITION, INTERNATIONAL AND INTER-STATE (3d ed. 1885). For a contemporary perspective on
extradition history, see Ethan A. Nadelmann, 7hbe Evolution of U.S. Involvement in the International
Rendition of Fugitive Criminals, 25 N.Y.U.J. INT'L L. & PoL. 813 (1993).

3 27 ECas. 825 (D.S.C. 1799) (No. 16, 175).

4 17 ECas. 232 (S.D.N.Y. 1847) (No. 9.511), 46 U.S. (5 How.) 176 (1847). France requested the extra-
dition of Metzger, a decision that Judge Betts made in chambers, without a public hearing. This pro-
voked a public debate over such a procedure that violated the sense of fairness in the due process of law.

5 55 U.S. (14 How.) 103 (1852).

See, e.g., BLAND RaNDALL WALTON, THE BLack ROBE AND THE BALD EAGLE: THE SUPREME,COURT AND
THE FOoRrEIGN Povricy oF THE U.S., 1789-1953 (1996).

7 See Ch. VIII Sec. 2.1.

1d.
See, e.g., Isaac KRAMNICK, JAMES MADISON, ALEXANDER HAMILTON AND JoHN Jay: THE FEDERAL-
1sT PaPERs (1987); THE FEDERALISTS (Benjamin Fletcher ed., 1961); THE DEBATE ON THE CONSTITU-
TION, FEDERALIST AND ANTI-FEDERALIST, SPEECHES, ARTICLES AND LETTERS DURING THE STRUGGLE
OVER RatiricatioN (1993). See also T.M. CooLrey, ConsTITUTIONAL History oF THE U.S. (1889);
ANDREW McLAuGHLIN, A ConsTITuTIONAL HisTory oF THE U.S. (1935). It should be noted that
President Adams was a federalist. See Davip McCuLLouGH, JouN Apams (2001); Joun R. Howe Jr.,
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arbitrary arrests and detention, interrogations, torture, and the use of military commissions to
bypass federal courts and ignore well-established due process guarantees. '

The context, in 1799, was laden with the emotionally charged undercurrent of America’s sus-
picion of foreign governments, and the facts of the Robbins case were particularly gripping."!
The fate of a U.S. citizen was at stake, one who was seeking the protection of his country from
America’s former colonial ruler, England, who unlawfully seized and impressed him on a Brit-
ish ship. The United States was, after all, a country established in the name of freedom and to
which people from all over the world, particularly the oppressed, were welcomed. To turn them
back to their oppressors was something that rubbed raw American public sensitivities. The
continuation of all of these issues and the legislative and jurisprudential void on the subject
of extradition made the situation particularly difficult to address by the new nation’s executive
and judicial branches.

England’s request for Robbins was based on Jay’s Treaty of 1794, which provided for extra-
dition with England. It was the first international treaty entered into by the United States
containing a specific provision on extradition.'? Jay’s Treaty was preceded, however, by the
1788 consular convention with France, which was the basis for extradition between the two
countries.'? Both treaties received the Senate’s “advice and consent,” but national implement-
ing legislation was only enacted with respect to the 1788 French Treaty." It gave the task of
determining extradition, as of 1792 when the national implementing legislation was passed,
to “District Judges of the U.S.”"® Thus the judiciary was empowered to determine whether
to issue a warrant of surrender based on what was most natural for U.S. courts to rely upon,
namely the standard of “probable cause” that was contained in the Fourth Amendment to the
U.S. Constitution, adopted in 1791.

Tae CHANGING PotrticaL THOUGHT OF JoHN Apams (1966). He was succeeded by President Thomas
Jefferson, who was not. See THE WRITINGS OF THOMAS JEFFERSON (Andrew A. Lipscomb ed., 1903). See
also Davip P. CURRIE, THE CONSTITUTION IN CONGRESS: THE FEDERALIST PERIOD: 1789-1801 (1907).

10 1-2 INTERNATIONAL TeRRORISM: A CowmpiratioN ofF U.N. DocuMenTts 1972—2001 (M. Cherif
Bassiouni ed., 2002); INTERNATIONAL TERRORISM: A CompiLaTiON OF U.N. DOCUMENTS AND
RecioNaL CONVENTIONS, 1970—2000 (M. Cherif Bassiouni ed., 2002); 1 INTERNATIONAL TERROR-
1sM: MULTILATERAL CONVENTIONS 1937—2001 (M. Cherif Bassiouni ed., 2002); M. Cherif Bassiouni,
“Terrorism™ Reflections on Legitimacy and Policy Considerations, in VALUES AND VIOLENCE: INTANGIBLE
Acrts of TErRrORISM (Wayne McCormack ed., 2008); M. Cherif Bassiouni, Assessing “Terrorism” into the
New Millennium, 12 DePauL Bus. L.J. 1 (2000); M. Cherif Bassiouni, Legal Controls of International
Terrorism: A Policy-Oriented Perspective, 43 Harv. INT'L. L.]. 83 (2002), U.S.A. PATRIOT Act (U.S.
H.R. 3162, 107-156), Title VIII; National Defense Authorization Act of 2012, H.R. 1540.

11 27 E Cas. 825 (D.S.C. 1799) (No. 16,175).

12 The Treaty of Amity, Commerce and Navigation with Great Britain (Jay’s Treaty), Nov. 19, 1794,
[1795] 8 Stat. 116, T.S. No. 105, reprinted in 1 WiLLiam M. MaLLoy, TReaT1ES, CONVENTIONS, INTER-
NATIONAL AcCTS, PROTOCOLS AND AGREEMENTS BETWEEN THE U.S. OF AMERICA AND OTHER POWERS,
1776-1909, at 590 (1910). See also SamueL E. Bemis, Jay’s Treary: A Stupy in COMMERCE AND DipLo-
MACY (2d ed. 1965) [hereinafter Bemis, Jay’s TReary]. For a discussion of the treaty and its effect on
American extradition, see 1 MOORE EXTRADITION, supra note 2, at 90.

13 Convention Between His Most Christian Majesty of France and the U.S. of America, with the Purpose of
Defining and Establishing the Functions and Privileges of Their Respective Consuls and Vice-Consuls,
November 14, 1788, 8 Stat. 106, T.S.84. For a contemporary perspective, see Christopher L. Blakesley,
Extradition between France and the U.S.: An Exercise in Comparative and International Law, 13 VAND.
J. TransNaT’L L. 653 (1980).

14 An Act Concerning Consuls and Vice-Consuls, 1 Stat. 254 § 1 (1792).

15 Id.



64 Chapter II

This was also a time when one of the United States’ most important legislative acts had been
adopted, the Judiciary Act of 1789.%¢ It vested the powers of the Constitution’s Article III in
the “Justices of the Supreme” as well as “Justices of the District Court,” who had the power to
grant writs of habeas corpus for the purpose of an inquiry into the cause of any commitment
or deprivation of liberty. Extradition was a commitment resulting in the deprivation of liberty,
and thus should have naturally fallen within the meaning of Article III. But that was not so
clear then; nor is it now."”

At that time, as now, parallel legal tracks dealt with the same subject and were unconnected,
even though each implicated the Constitution, treaties, national legislation, and judicial inter-
pretation of all of the above. The constitutional questions presented were: separation of pow-
ers, the power of the federal executive branch in matters of foreign affairs, the consequences
of the treaty-making powers of the executive, the overlapping congressional power to pass
national legislation to implement treaties, federal legislation on the jurisdiction and the pow-
ers of the federal judiciary in light of Article III, and the limits of judicial prerogatives in
hearing and interpreting of these questions. In time, these issues became more complex as the
United States became a state-party to multilateral treaties on international criminal law (ICL),
containing extradition provisions'® and other multilateral treaties on topics such as the 1963
Vienna Convention on Consular Relations." In addition, what used to be deemed a “treaty” at
the time has since been enlarged to include inchoate executive agreements entered into by the
president without the Senate’s “advice and consent.”

At the time, these sources of law had some connection to international extradition, but none
were explicitly applicable to that subject, and at best dealt with extradition only peripherally or
partially. The exceptions are specific treaties, legislation, and judicial decisions.*!

16 See, e.g., ORIGINS OF THE FEDERAL JuDICIARY: ESsays ON THE JuDICIARY ACT OF 1789 (Maeva Marcus
ed., 1992). See also Paul M. Bater, The Constitution as Architecture: Legislative and Administrative Courts
under Article IT1, 65 Inp. L.J. 233 (1990). The debate over the constitutional status of extradition hear-
ings, and whether it is within or outside Article III courts is persistent. See Kulekowski v. DiLenardi,
947 E. Supp. 741 (N.D. Ill. 1996), revd sub nom. DeSilva v. DiLenardi, 125 E3d 1110 (7th Cir. 1997);
LoBue v. Christopher, 893 E. Supp. 65 (D.D.C. 1995), vacated on juris. grounds, 82 £3d 1081 (D.C.
Cir. 1996). In contrast, see Carreno v. Johnson, 899 E Supp. 624 (S.D. Fla. 1995) (discussing the origi-
nal ministerial role of the secretary of state prior to 1871); /z re Suttan, 905 E Supp. 631 (E.D. Mo.
1995), and Werner v. Hickey, 920 E Supp. 1257 (M.D. Fla. 1996). These cases go so far as to deny the
executive branch the “executive discretion,” a proposition fully accepted by various circuit court and
district court opinions.

17 To date, review of extradition hearing orders are by means of habeas corpus. See in particular Matter
of Mackin, 668 F.2d 122 (2d. Cir. 1981) where the government argued for a right of appeal and Judge
Friendly went back to /n re Metzger, 17 F. Cas. 232 (S.D.N.Y. 1847) (No. 9, 511) and I re Kaine, 55
U.S. 103 (1852); Mackin, 668 F.2d at 125-130. For a review of early habeas corpus cases and doctrine,
see WiLLiam S. CHURCH, A Treatise oN THE WriT oF HaBeas Corrus (1886). For relevant decisions
during that period, see /n re Kaine, 55 U.S. 103 (1852), Ex parte Milligan, 71 U.S. (3 vol.) 2 (1867),
and Ex parte Clarke, 100 U.S. 399 (1879).

18  See Appendix I.

19 Id.
20 See Weinberger v. Rossi, 456 U.S. 25 (1982).
21 But among the latter, treaties and judicial decisions pertaining to them were limited to the provisions of zhat

treaty, and thus not extendable to other treaties and cases interpreting them. These legal sources and the legal
issues arising from extradition practice have overlapped to create a confused and uncertain body of law. For
example, the 1788 Consular Convention with France, which dealt with the surrender of fugitives, specifi-
cally provided for a hearing, but a certain ambivalence or uncertainty was evident in the choice of words
so that such a hearing before “the courts, judges and officers competent” of the requested state. The statute
implementing that Treaty specified that the hearing would be before “the District Judges of the U.S.” One can
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Jay’s Treaty of 1794* required a hearing and also reflected the executive’s uncertainty as to
whether that hearing was to be a judicial adjudication. But Congress did not, as it did with
respect to the French Treaty of 1788,% provide national implementing legislation for the 1794
Treaty with England.** However, Article 27 of the 1794 Treaty required the parties to:

[D]eliver up to justice all persons who, being charged with murder or forgery, committed within
the jurisdiction of either, shall seek an asylum within any of the country’s of the other, provided
that this shall only be done on such evidence of criminality, and, according to the laws of the
place, where the fugitive or person so charged shall be found, would justify his apprehension and
commitment for trial, if the offence had there been committed.”

Although it is clear that this provision analogized the hearing to that of a “commitment for
trial” as contemplated by the 1788 French treaty®® and the implementing legislation,” it was
still deemed an open issue. Instead, it should have been treated by analogy to any other “com-
mitment for trial” under U.S. law. Consequently, there should have been no doubt that the
hearing was to be a “probable cause” judicial hearing, even though the Fourth Amendment
that refers to this standard was adopted only in 1791 along with the rest of the first ten amend-
ments to the U.S. constitution.

Curiously enough, the debate still exists in contemporary practice as to whether the judicial
hearing required by Section 3184,%® which refers to “probable cause,” is a reflection of the
Fourth Amendment or whether it is purely a statutory requirement that can therefore be statu-
torily abrogated.”

‘The ambiguity, which could have been easily resolved on the basis of reasoned logic and anal-
ogy, soon became the basis of a national controversy in which politics and the then-vibrant
American sense of fairness aroused public passion.* The case involved one Thomas Nash, alias

only speculate that those who represented the United States in negotiating the Convention with France were
uncertain as to the proper extraditing authority, since the statute referred to “judges and competent officers.”
The former are part of the judiciary and the latter are members of the execcutive branch. Assuming that those
representing the executive branch at these negotiations were unsure as to whether the power to surrender was
an executive or judicial one, Congress had no doubt that such power vested in the judiciary as evidenced by
the national implementing legislation of this Treaty. The executive branch’s uncertainty however was reflected
in the Attorney-General’s petition for a writ of mandamus to compel New York federal district judge John
Lawrence to issue a warrant for the surrender of a French captain, sought by France pursuant to the 1788
Consular Convention, who had abandoned his ship in New York. The Supreme Court in United States
v. Lawrence confirmed the judicial nature of the hearing and denied the petition for a writ of mandamus on
the grounds that this was not a remedy available to the executive for a case within the jurisdiction of a federal
district court judge.

22 Jay’s Treaty, supra note 12.

23 Convention Between France & the United States, supra note 13.

24 Id
25 Id.
26 Id

27 An Act Concerning Consuls and Vice-Consuls, supra note 14.

28  'The judicial hearing controversy was resolved with the adoption of the 1848 Act, Ch. 167 §5, 9 Stat.
302. But the debate about whether the Fourth Amendment constitutional requirement of “probable
cause” applies still exists.

29 But see Parretti v. United States, 122 E3d 758 (9th Cir. 1997), withdrawn on other grounds, 143 F.3d 508
(9th Cir. 1998), cert. denied, 525 U.S. 877 (1998).

30  See John Parry’s detailed and incisive description of the facts and context of this case, supra note 2, as
well as of In re Metzger, 17 E. Cas. 232 (S.D.N.Y. 1847) (No. 9, 511), and In re Kaine, 55 U.S. 103
(1852); CuristorHER H. PyLE, ExTRADITION, PoLITICS, AND HUMAN RiGHTS 24 (2001).
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Jonathan Robbins, who was arrested in 1799 in Charleston, South Carolina, for the charge of
murder, allegedly committed during the course of a mutiny on the Hermione, a British ship,
while it was moored in Charleston’s port.®' The British were eager to have Nash surrendered
with the ostensible purpose of trying him for mutiny and murder, and hanging him for such
offenses, even though he was a U.S. citizen who had been “shanghaied,” that is, seized by
force and kept against his will to serve on the ship.>* The British addressed their request to
Secretary of State Timothy Pickering, while at the same time the matter was brought before
District Court Judge Thomas Bee to order the surrender of the requested person. Secretary
of State Pickering advised President John Adams that Judge Bee should be directed to deliver
the offender in question because the United States had obligated itself under Jay’s Treaty to
do so.% Having apparently convinced President Adams, Secretary Pickering informed Judge
Bee of the President’s request that Nash be delivered to a representative of England. But Secre-
tary Pickering was careful to indicate that Judge Bee should do so on the basis of evidence of
criminality to be produced by England that would justify, as the Treaty requires, his “commit-
ment for trial.”>* At the outset, it appeared uncertain as to whether President Adams, acting
through the secretary of state, was seeking to influence Judge Bee or whether he merely wished
to emphasize that it was the Judiciary’s prerogative to hear and consider the evidence and to
determine whether it was sufficient to constitute, presumably, “probable cause” in order to
justify “commitment for trial,” after which the judge was to issue an order for the surrender of
the requested person. In fact, one can feel this same impatience on the part of the government
in many contemporary cases where the government argues that the treaty obligation of the
United States would be impaired if extradition were not granted.”

Congressman John Marshall took the position in Congress that the judicial branch does not
have the power to deal with treaties and that Article III does not cover matters that are within

31 Pyw, supra note 30 at 26
32 'The facts are described in Judge Bee’s opinion, in Wedgewood, supra note 2; PYLE, supra note 30.

33 Jay’s Treaty, supra note 12; For the Adams and Pickering positions, see Parry, supra note 2, at 109-113
and notes 78-80 and 104 (referring to original sources).

34 Jay’s Treaty, supra note 12.

35  In this writer’s personal experience with over 100 extradition cases, rarely was it not said by the Assis-
tant United States Attorney during or at the end of the proceedings that the treaty obligations of the
United States were at stake, and that somehow the judiciary should be conscious of this, the implication
being that because of overlapping powers, the judiciary should be mindful of the executive’s powers.
A more benign interpretation of that directive could be that the judge should order the surrender of
the requested person to the requesting state without having to wait for any further action by the execu-
tive branch, but that does not seem borne out by the circumstances and context of the case. See Parry,
supra note 2, at 108-124. In today’s practice, it is not the judiciary that surrenders an individual to a
requested foreign government, but the executive. See 18 U.S.C. § 3196 (2003). There could have been
a reasonable and logical interpretation of the president’s direction as a delineation of the overlapping
powers of the judicial and executive branches. The debate over the foreign affairs powers of the executive
has remained constant from these early days on. See, e.g., Louts HENKIN, FOREIGN AFFAIRS AND THE
Constrrution (2d ed. 1996). But at that time there was no legislation concerning extradition and, as
stated above, no statute implementing the 1794 Treaty. Judge Bee treated the case as a federal question
case under Article IIT and made the analogy between international extradition and inter-state rendition
of a fugitive fleeing from one state to another. He also interpreted the judicial power as extending to
treaty interpretation. Consequently, Judge Bee's jurisdictional ruling was intuitively correct, although
it was not based on statutory authority. As he viewed the action by Secretary Pickering as executive
interference with a judicial function, a constitutional controversy erupted. Nevertheless, Judge Bee ruled
that Robbins was to be surrendered to the British Consul. /n re Robbins, 27 F. Cas. 825, 833 (D.S.C.
1799) (No. 16,175). Robbins was then promptly convicted and executed by British authorities, fueling
the controversy in light of his U.S. citizenship.
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the jurisdiction of a foreign state’s judicial prerogative.*® He thus concluded that the case was
for the executive to decide and not subject to judicial decision by a federal district court judge.”

Between 1794, when Jay’s Treaty was entered into and the controversial Robbins case subse-
quently decided, and 1848 when the first extradition legislation was enacted,?® extradition in
the United States was carried out without the benefit of national legislation.”

In 1847, the Supreme Court revisited the issue of extradition in /n re Metzger™® and thereafter
in In re Kaine.*' The latter, however, was decided after the 1848 Act.*?> Yet both of these cases

36

37

38
39

40
41
42

See Statement of Representative John Marshall, 10 ANNaLs oF CoNGREss 660th CONG., FIRsT SESSION 1sT
607 (Mar. 7, 1800). This and other relevant facts and analysis are described in Wedgewood, supra note 2, at
229; PYLE, supra note 30, at 24—47. More particularly, see Parry, supra note 2, at 105-120. It should be noted
that Chief Justice Marshall in his seminal opinion in Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), held
that a writ of mandamus was an appropriate remedy under Section 13 of the 1789 Judiciary Act. But in the
Lawrence case, it was not judged to be an appropriate remedy. See supra note 21.

In a sense, Congressman Marshall raised the issue that subsequently became known as the “Political
Question Doctrine.” There is much debate as to what Marshall really advocated, though he supported,
in part, Adams’s position limiting the role of the judiciary. Marshall did, however, concede that a person
sought for extradition had the right to question the legality of his arrest by means of a petition for a
writ of habeas corpus. See Statement of Representative John Marshall, supra note 36. Chief Justice Mar-
shall’s majority opinion in United States v. Rauscher, 119 U.S. 407 (1886) was most enlightened, solidly
upholding the judiciary’s role in international extradition. But that was after Congress had enacted the
1848 Act. Cha. 167 §5, 9 Stat. 302. See also infra note 39 (noting the legislative history of extradition).
The pendulum then swung in favor of a greater role for the executive in matters of extradition, as the
constitutional interpretation of the doctrine of separation of powers favored the executive branch in
the absence of statutory authority to the contrary. See H. Jefferson Powell, The Founders and the Presi-
dents Authority over Foreign Affairs, 40 WM. & Mary L. Rev. 1471, 1511-1528 (1999). The issue of
separation of powers was raised in LoBue v. Christopher, 893 F. Supp. 65 (D.D.C. 1995), vacated on
Juris. grounds, 82 F3d 1081 (D.C. Cir. 1996). That proposition was revisited by the Second Circuit in
LoDuca v. United States, 93 E3d 1100 (2d Cir. 1996). The position was also followed by other circuits
in which the issue of the overlapping roles of executive and judicial powers were raised. See Lopez-Smith
v. Hood, 121 FE.3d 1322, 1326 (9th Cir. 1997); Martin v. Warden, 993 F.2d 824, 828 (11th Cir. 1993);
Abu Eain v. Wilkes, 641 E2d 504, 513 (7th Cir. 1981).

Ch. 167, § 5, 9 Stat. 302.

As stated above, the first legislative act concerning extradition was the Act of August 12, 1848. See
Ch. 167, § 5, 9 Stat. 302 (1848). The Act provided that extradition of relators from the United States
could be performed only pursuant to a treaty, and set forth the procedure to be followed by judges or
commissioners. During those years, the following legislation was passed: Act of August 12, 1848, Ch.
167, § 5, 9 Stat. 302, 303; Act of June 22, 1860, Ch. 184, 12 Stat. 84 (requiring authentication of
documents); Act of March 3, 1869, Ch. 141, §§ 1-3, 15 Stat. 337 (establishing procedure for delivery
of relator from United States to requesting state); Act of June 19, 1876, Ch. 133, 19 Stat. 59 (providing
that authenticated foreign documents are admissible into evidence); Act of August 3, 1882, Ch. 378, §§
1-6, 22 Stat. 215 (establishing fees and costs for extradition); Act of June 6, 1900, Ch. 793, 31 Stat. 656
(specifying extraditable offenses and establishing political offense exception); Act of June 28, 1902, Ch.
1301 (judicial), 32 Stat. 419, 475 (providing for collection of costs from requesting state); Act of March
22, 1934, Ch. 73, §§ 1-4, 48 Stat. 454 (establishing procedure for extradition to and from countries
or territories controlled by the United States); Act of June 25, 1948, Ch. 645, 62 Stat. 822 (codifying
existing practice not previously set forth in statute); Act of May 24, 1949, Ch. 139, 63 Stat. 96 (amend-
ing list of extraditable offenses); and Act of October 17, 1968, Pub. L. No. 90-578, Title III, § 301(a)
(3), 82 Stat. 1115 (substituting “magistrate” for “commissioner” in extradition statutes). From 1848 to
date, the original Act was amended in a piecemeal fashion eleven times.

In re Metzger, 17 E. Cas 232 (S.D.N.Y. 1847).

In re Kaine, 55 U.S. 103 (1852).

1848 Act, supra note 28.
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were subsequently misinterpreted.” The same debate continued with respect to the “political
offense exception,”* the role of the executive,” and the rule of non-inquiry in respect to viola-
tions of internationally protected human rights.® In the 1970s and 1980s controversy arose
with the United Kingdom over judicial versus executive powers in connection with the United
Kingdom’s extradition request for persons charged with violent crimes in connection with the
conflict in Northern Ireland.#” The contemporary debate over the executive’s power in matters
of extradition continues, notwithstanding the existence of legislation regulating the practice.
Understandably, the executive is concerned over delays in the extradition process.*®

One would assume that the existing overlap between executive and judicial powers is not that
complex to delineate and distinguish. The executive has the power to enter into treaties, and,
if it were not for Section 3184,% as discussed below in Sections 2, 3, and 5, the executive
could engage in extradition with executive agreements not subject to the Senate’s “advice and
consent,” including on the basis of comity. The executive also has the power to use discre-
tion in conditioning extradition or not surrendering a person otherwise found to be judicially
extraditable. As to the judiciary, as discussed in Chapters IX and X, its role is to determine
whether a treaty exists, the identity of the person sought, and the existence of “probable cause,”
and to apply the conditions of the treaty and any conditions arising under customary inter-
national law or other relevant applicable treaty, including both substantive conditions and
defenses, exceptions, exemptions, and exclusions, and of course any applicable provisions of
the Constitution.

Within that context, there are two major legal issues that remain controversial in terms of the
overlapping powers of the executive and the judiciary. They are the political offense exception™
and the rule of non-inquiry®' with respect to issues concerning the treatment of the relator

43 For a discussion of this and other misconceptions about extradition, see John G. Kessler, Some Myths of
U.S. Extradition Law, 76 Geo. L.]. 1441 (1988).

44 See Ch. VIII, Sec. 2.1.

45 See Steven Lubet, Extradition Reform: Executive Discretion and Judicial Participation in the Extradition of
Political Terrorists, 15 Corn. INT'L L. Rev. 247 (1982).

46 See Ch. VII, Sec. 8.

47 See In re Mackin, 668 E2d 122 (2d Cir. 1981); United States v. Doherty, 786 E2d 491 (2d Cir. 1986).
In re McMullen Magis. No. 3-78-1099 MG (N.D. Cal. May 11, 1979). Since the denial of the United
Kingdom’s extradition request, the Immigration and Naturalization Service has sought McMullen’s
deportation. McMullen v. INS, 788 E2d 591 (9th Cir. 1986) (denying review of finding of ineligibility
for asylum), overruled in part by Barapind v. Enomoto, 400 E3d 744 (9th Cir. 2005) (relying on the
incidental prong of Quinn v. Robinson); on rehearing, the appellate court held that the district court
erred in classifying the Supplementary Treaty as a prohibited bill of attainder and remanded the case
to the district court for resolution of the due process issues that remain unresolved. /n re Extradition of
McMullen, 989 F.2d 603, 604 (2d Cir. 1993); Quinn v. Robinson, 783 E3d 776 (9th Cir.), cert. denied,
479 U.S. 882 (1986). For a contemporary discussion on the executive’s power over foreign affairs, see
Saikrishna B. Prakash & Michael D. Ramsey, 7he Executive Power over Foreign Affairs, 111 YALE.L.J.
231 (2001) and Jack L. Goldsmith, Federal Courts, Foreign Affairs, and Federalism, 83 Va. L. Rev. 1617
(1997), favoring a predominant role for the executive over the judiciary in matters of foreign affairs.

48  Two landmark cases stand out: one in the Second Circuit, Caltagirone v. Grant, 629 F2d 739 (2d Cir.
1980), and one in the Seventh Circuit, /2 re Assarsson, 635 F.2d 1237 (7th Cir. 1980), cert. denied, 451
U.S. 938 (1980), in which this writer represented the respective relators. The Caltagirone case lasted over
four years and extradition was denied. The Assarsson case lasted almost five years and extradition was
granted.

49 18 U.S.C. § 3184 (2003). See also Factor v. Laubenheimer, 290 U.S. 276 1933; Valentine v. U.S. ex. rel.
Neidecker, 299 U.S. 5 (1936); United States v. Alvarez-Machain, 504 U.S. 655 (1992).

50 See Ch. VIII, Sec. 2.1.

51 See Ch. VI, Sec. 8.
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once surrendered, including the penalties that the requesting state may inflict upon him/her.
Understandably, the judiciary is reluctant to give up its prerogatives in this matter insofar as
it is using its powers to order the surrender of a person, who could also be a U.S. citizen, to
a foreign country where his/her treatment and punishment could be contrary to the Eighth
Amendment prohibition against “cruel and unusual punishment” or to public policy.>

It is astonishing that some of the same issues and debates that occurred in connection with the
Robbins case and that lasted until the passage of the 1848 legislation still linger on. It is equally
astonishing that the 1848 Act has not been comprehensively overhauled since then, notwith-
standing congressional efforts between 1981 and 1984.

To a large extent, this stagnation is due to the absence of sufficient congressional interest in
the passage of progressive nonpartisan legislation that balances between the justifiable ends
of surrendering to other countries persons accused or charged with crimes and the need to
observe “due process of law,” and where appropriate to uphold international human rights
norms as well as constitutional norms and standards. Regrettably, the battle lines have been
drawn along ideological lines between what is commonly referred to as conservative and liberal
thinking on international human rights and domestic civil rights issues.” Instead, the proper
balance should be drawn along the lines of efficient and expeditious extradition proceedings—
unhampered by undue formalities, but consistent with the application of the same norms and
standards the judiciary must apply in ordinary criminal cases. By no means should extradition
be converted into a mini-trial, but neither should it become a rubber stamp judicial procedure
for the requests of foreign governments that a given administration may support, as in the
case of President John Adams’s message to Judge Bee in the 1795 Robbins case. Although this
history is largely overlooked, if not forgotten, by commentators and judicial opinion drafters,
it remains the background, if not the foundation of subsequent legislative and major judicial
developments.>

2. The Relationship among the Executive, Legislative, and Judicial
Branches and the Place of Treaties in the Extradition Process®¢

2.1. Introduction

The processes of extradition in the United States involve the executive, legislative, and judicial
branches of the federal government.”” Each of these has a defined constitutional role in the
making, the execution, and the interpretation of treaties. The interrelationship of the three
branches of government in extradition is dictated by the constitutional grant of powers to
them and by the constitutional doctrine of separation of powers.

In In re Lehming,’® a federal district court held that:

The separation of powers principle is based on the belief that liberty can only be preserved if gov-
ernmental powers are separated into three coordinate branches of government. Mistretta v. U.S.,

52 Ch. VII, Sec. 8.3.
53 See M. Cherif Bassiouni, Extradition Reform Legislation in the U.S.: 1981-83, 17 AkroN L. Rev. 495

(1984).
54  Id
55  For the legislative history and relations between the branches of government, see infra Sec. 2.

56 Seeinfra Sec. 4.

57 See generally, John T. Parry, The Lost History of International Extradition Litigation, 43 Va. J. INT'L L. 93
(Fall 2002); Ann Powers, Justice Denied? The Adjudication of Extradition Applications, 37 Tex. INTL L. J.
277 (Spring 2002); Christopher D. Man, Extradition and Article I1l: A Historical Examination of the
“Judicial Power of the U.S.,” 10 TuL. J. INT'L & Comp. L. 37 (Spring 2002).

58  InreLehming, 951 E Supp. 505 (D. Del. 1996).
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488 U.S. 361, 380, 109 S.Ct. 647 659, 102 L.Ed.2d 714 (1989). However, “the Framers did
not require—and indeed rejected—the notion that the three branches must be entirely separate
and distinct.” /d. The proper functioning of our government requires “a degree of overlapping
responsibility, a duty of interdependence as well as independence the absence of which ‘would
preclude the establishment of a Nation capable of governing itself effectively.’” /d. at 381, 109

S.Ct. at 659, quoting Buckley v. Valeo 424 U.S. 1, 121 96 S.Ct. 612, 683, 46 L.Ed.2d 659

(1976). The concern when analyzing an alleged violation of the separation of powers is not an

overlap of responsibility, but rather “the encroachment and aggrandizement of one branch at
the expense of another.” Matter of Extradition of Marzook, 924 F. Supp. 565, 571 (S.D.N.Y.

1996). In the context of issues which specifically involve the Judicial Branch, the Supreme Court
expressed grave concern for two dangers, “first, that the Judicial Branch neither be assigned nor
allowed ‘tasks that are more properly accomplished by [other] branches,” and, second, that no

provision of law ‘impermissibly threatens the institutional integrity of the Judicial Branch.”” /.

at 383, 109 S.Ct. at 660. This Court concludes, upon a review of the applicable Treaty and stat-
utes, that the federal statutes are constitutional. Although a contrary position was taken in Lobue
v. Christopher, 893 F. Supp. 65 (D.D.C. 1995), vacated on jurisdictional grounds, 82 F.3d 1081

(D.C. Cir. 1996) (vacated for lack of jurisdiction and ordering dismissal), the balance of federal
court decisions support the conclusion that the statutes are constitutional. See Lo Duca, 93 F3d
at 1103-1112; In the Matter of Extradition of Lui Kin-Hong, alkla Jerry Lui, 939 F. Supp. 934,

962 (D. Mass. 1996); Sandhu v. Bransom, 932 F. Supp. 822, 826 (N.D.Tex. 1996); Marzook,

924 F. Supp. at 570-71; Matter of Extradition of Lin, 915 E. Supp. 206, 211-15 (D. Guam
1995); Matter of Extradition of Sutton, 905 F Supp. 631, 636-37 (E.D. Mo. 1995); Matter of
Extradition of Sidali, 899 FSupp. 1342, 1350 (D.N.J. 1995).”

2.2, Treaties and Federal Legislation

Extradition in the United States is statutorily based on treaties.®® Treaties are made by the
executive subject to the “advice and consent” of the Senate.®' The authority to enter extradi-
tion treaties and to request or grant extradition rests exclusively with the executive branch by
virtue of its constitutional power to conduct foreign relations.®* This power is only limited by
the Senate’s power to “advise and consent” to treaties that the executive branch submits to it®
and by the authority of Congress to enact legislation defining the substantive requirements and
procedures to be followed by U.S. courts whenever treaties are deemed to require it, and that is
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Id. at 509. The following cases all raised the constitutionality of the extradition statute regarding the
Lobue decision, and the issue of whether extradition is a judicial or executive process was raised again.
This decision does not depart from precedent on the subject. See In re Extradition of Chan-Seong I,
346 E Supp. 2d 1149 (D.N.M. 2004) (in which the constitutionality of the extradition statute were
raised as part of the separation of powers issues). See also In re Extradition of Kirby, 106 E.3d 855, 864
(9th Cir. 1996); Carreno v. Johnson, 899 E Supp. 624 (S.D. Fla. 1995); In re Extradition of Lang, 905
E Supp. 1385, 1401 (C.D. Cal. 1995); In re Extradition of Marzook, 924 F. Supp. 565 (S.D.N.Y. 1996);
In re Extradition of Lahoira, 932 E Supp. 802 (N.D. Tex 1996); In re Extradition of Linn (D. Guam
1995). It should be noted as discussed in the context of LoBue that the present extradition statute has
been enacted originally in 1825. See Lobue v. Christopher, 893 F. Supp. 65 (D.D.C. 1995), vacated on
jurisdictional grounds, 82 F.3d 1081 (D.C. Cir. 1996). See, ¢.g., Hayburns Case, 2 U.S. 408, 2 Da.. 409
(1792); United States v. Ferreira, 54 U.S. (13 How.) 40 (1851); Gordon v. United States (2 Wall. 1864);
In re Kaine, 55 U.S. (14 Howe) (1852).

See infra Sec. 3.
See infra Sec. 4.

U.S. Consr. art. II, § 2, cl. 1.2. See also United States v. Curtiss-Wright Export Co., 299 U.S. 304,
318-321 (1936).
U.S. Const. art. I, § 2, c1. 1.2.
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when treaties are non—self-executing (as discussed below).** Federal legislation is developed to
regulate the procedures of extradition subject to the provisions of the relevant treaties, which
are deemed self-executing.®

The federal judiciary has the prerogative of interpreting and applying treaties and general pro-
cedural legislative enactments in accordance with the applicable provisions of the U.S. Consti-
tution.® The judiciary’s role, however, is limited because it cannot enjoin, prohibit, or mandate
the executive’s negotiation of an agreement or a treaty, nor can it enjoin or mandate the execu-
tive’s exercise of discretion to request a relator’s extradition or to refuse to grant extradition
although the terms of the applicable treaty have been satisfied.”” The judiciary, however, has
the authority to enjoin the federal government from extraditing a person if the extradition is
in violation of the Constitution, U.S. laws, or the applicable treaty.’ In the event of a conflict
between an extradition treaty and a constitutional provision, the latter prevails.®’

Federal legislation is subject to extradition treaties, which are deemed to be self-executing. As
a result, U.S. legislation is complementary to treaties rather than substitutive of them. In the
case of a conflict between a treaty provision and a legislative norm, the former should prevail.”’

‘The first stage in the extradition process is the existence of a legal basis upon which the United
States may request or grant extradition. Although there are several such bases (i.c., treaties,
whether bilateral or multilateral; reciprocity; comity; and national legislation),”" the United
States relies essentially on bilateral treaties. Nothing prevents the United States from relying
on multilateral treaties. In fact, the United States has ratified a number of multilateral treaties
containing extradition provisions, but still, it does not rely on these treaties to grant or request
extradition. This is exclusively a practice based on U.S. foreign policy, which denotes its exclu-
sivist approach to international relations.”

The basis of the U.S. practice of extradition has not, however, been consistently limited to
bilateral treaties, as some exceptions have occurred whenever it best suits this country’s inter-
ests. Even in present times, the United States can request extradition from a foreign state with
which no extradition treaty exists, or it can rely on a multilateral treaty containing an extradi-
tion clause. However U.S. legislation requires that a treaty must exist before extradition can be
granted’”® and the Supreme Court and lower courts have frequently referred to the need for a
treaty in order for extradition to be granted,” even though there is nothing in the Constitution
that mandates this requirement.

64 Id.

65 Seeinfra Sec. 4.

66 See Chs. VII, VIII, and IX.

67 See Terlinden v. Ames, 184 U.S. 270 (1902); United States v. Rauscher, 119 U.S. 407 (1886); Shapiro
v. Secretary of State, 499 E2d 527 (D.C. Cir. 1974); Jhirad v. Ferrandina, 486 F.2d 442 (2d Cir.), cert.
denied, 429 U.S. 833 (1976); Wacker v. Bisson, 370 E2d 552 (5th Cir.), cert. denied, 387 U.S. 936
(1967); United States v. Orsini, 424 F. Supp. 229 (D.C.N.Y. 1976), aff'd, 559 F.2d 1206 (2d Cir. 1977);
United States v. Salzmann, 417 E Supp. 1139 (D.C.N.Y.), affd, 548 E2d 395 (2d Cir. 1976).

68 See Valentine v. United States ex rel. Neidecker, 299 U.S. 5 (1936).

69 1 MOORE, EXTRADITION supra note 2, at 97.

70 6 MARJORIE WHITEMAN, DIGEST OF INTERNATIONAL LAw 734 (1968) [hereinafter, WarrEMaN DiGEsT].

71 See Ch. 1.

72 Bass1iouNI, INTERNATIONAL CRIMINAL Law CONVENTIONS AND THEIR PENAL ProvIsIONS (1997) [here-
inafter Basstount, ICL CONVENTIONS].

73 18 U.S.C. § 3181 ez seq. (1988). “Extradition Treaties Interpretation Act of 1998” (2000).

74 Valentine v. United States ex rel. Neidecker, 229 U.S. 5 (1936); Factor v. Laubenheimer, 290 U.S. 276

(1933); United States v. Rauscher, 119 U.S. 407 (1886). See also Elcock v. United States, 80 F. Supp. 2d
70 (E.D.N.Y. 2000); United States v. Fernandez-Morris, 99 E Supp. 2d 1358 (S.D. Fla. 1999).
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Once the judiciary has established the appropriate basis of extradition, it is then within the sole
discretion of the secretary of state to determine whether the relator is extraditable.”” Rational-
izing this bifurcated decision-making system, the First Circuit in Lui Kin-Hong v. United States
stated:

extradition proceedings contain legal issues peculiarly suited for judicial resolution, such as ques-
tions of the standard of proof, competence of evidence, and treaty construction, yet simultane-
ously implicate questions of foreign policy, which are better answered by the executive branch.”

In Cheung v. United States, the Second Circuit posited as follows:

It has long been part of our settled law that the authority to recognize a foreign government is
constitutionally committed to the Executive Branch. See, e.g., Williams v. Suffolk Ins. Co., 38
U.S. 415, 420, 10 L. Ed. 226 (1839) (“When the executive branch of the government, which
is charged with our foreign relations, shall...assume a fact in regard to the sovereignty of any
island or country, it is conclusive on the judicial department[.]...It is not material to inquire,
nor is it the province of the Court to determine, whether the executive be right or wrong.”);
First Nat! City Bank v. Banco Nacional de Cuba, 406 U.S. 759, 767, 32 L. Ed. 2d 466, 92
S. Ct. 1808 (1972) (noting the primacy of the Executive in matters of recognition); Baker
v. Carr, 369 U.S. 186, 217, 7 L. Ed. 2d 663, 82 S. Ct. 691 (1962) (explaining when an issue is
nonjusticiable under the political question doctrine and stating that the “recognition of foreign
governments. .. strongly defies judicial treatment”); Rein v. Socialist Peoples Libyan Arab Jama-
hiriya, 162 E3d 748, 764 (2d Cir. 1998) (“Our court held that recognizing foreign states and
governments is a function of the executive branch....”), cert. denied, 527 U.S. 1003, 119 S. Ct.
2337, 144 L. Ed. 2d 235 (1999). Federal courts lack the authority and institutional competence
to make the political judgments involved in ascertaining the legitimacy of foreign systems. Thus,
in this case, it is not for the courts to decide whether the HKSAR government is a legitimate
government. Instead, our role is limited to answering the prior definitional question: what does
the term “foreign government” in the extradition statute mean? More precisely, the question we
must address is whether the government of a subsovereign constitutes a “foreign government”
or the government of a “foreign country” for purposes of § 3184. Put another way, for most
purposes of U.S. foreign relations, the HKSAR government is the government of Hong Kong
because it has been recognized as such by the Executive, but it is a “foreign government” within
the meaning of the extradition statute only if the judiciary interprets that term to encompass
subsovereigns. See Baker, 369 U.S. at 212 (noting that while “the judiciary ordinarily follows the
executive as to which nation has sovereignty over disputed territory, once sovereignty over an
area is politically determined and declared, courts may examine the resulting status and decide
independently whether a statute applies to that area” (footnotes omitted)). With this clarifica-
tion, we turn to the text of the extradition statute.”’

The federal judiciary continues to have a significant role in international extradition processes,
but it is not superior to the respective roles of the executive and legislative branches in connec-
tion with treaty-making powers and the implementation of treaties, as discussed in this and
the next two sections.”®

The practice of extradition is a part of the foreign relations of the United States. Because it
is based essentially on treaties, it reflects the relationship of the United States with foreign
states. For these reasons, a change in U.S. foreign policy regarding a certain state can affect its
extradition arrangements with that state. Thus, although a treaty is not necessarily suspended
by the severance of diplomatic relations, the United States has taken the position that because

75 United States v. Lui Kin-Hong, 110 E3d 103, 110 (1997) (relying on 18 U.S.C. § 3184 (1996)).
76 Lui Kin-Hong, 110 E3d at 110.

77 Cheung v. United States, 213 E3d 82, 88 (2d Cir. 2000).

78  Seesupra Sec. 1. See also Appendix I.
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extradition is an act of cooperation between governments, it will not engage in the practice if dip-
lomatic relations are severed.” This was the case with Cuba, until a memorandum of understand-
ing was signed with Czechoslovakia, which was acting on behalf of Cuba, but only with respect
to aircraft hijackers.®

A change in government does not abrogate a treaty, however,®' nor does it suspend the treaty’s
application unless the treaty is of a political nature or the circumstances are such as to permit the
invocation, in treaty interpretation, of the rule rebus sic stantibus,** namely that radically or signifi-
cantly charged circumstances may justify reconsideration of certain treaty obligations for the party
adversely affected by these changed circumstances.

As mentioned above, between 1794, when Jay’s Treaty was entered into, and 1848 when the first
extradition statute was adopted, extradition in the United States was carried out without the ben-
efit of national legislation.®

The first legislative act concerning extradition was the Act of August 12, 1848.% The Act provided
that extradition of relators from the United States could be performed only pursuant to a treaty,
and set forth the procedure to be followed by judges or commissioners. During those years, the
following legislation was passed: Act of August 12, 1848;®> Act of June 22, 1860;*® Act of March
3, 1869;¥ Act of June 19, 1876;% Act of August 3, 1882;¥ Act of June 6, 1900; Act of June
28, 19025 Act of March 22, 1934;” Act of June 25, 1948;% Act of May 24, 19495 and Act of

79 WHITEMAN DIGEST, supra note 70, at 769; GREEN Haywoop HackwoRTH, DIGEST OF INTERNATIONAL
Law 37 (1944) [hereinafter HackwoRrTH DIGEST]. See also RESTATEMENT OF THE Law (THIRD) OF THE
ForeigN RevatioNs Law oF THE UNITED StaTES §§ 202, 203, 336 (1987).

80  Memorandum of Understanding on Hijacking of Aircraft and Vessels and Other Offenses, agreement
effected by exchange of notes between U.S. Department of State and Czechoslovak Embassy (repre-
senting Cuban interests), and between the Cuban Ministry of Foreign Affairs and the Swiss Embassy
(representing U.S. interests), signed at Washington and Havana Feb. 15, 1973, 24 U.S.T. 737, T1.A.S.
No. 7579 (entered into force Feb. 15, 1973).

81 1 MooRE, EXTRADITION 98, supra note 2. See RESTATEMENT (THIRD), supra note 79 at § 203 cmt. ¢
(addressing recognition in cases of constitutional succession), § 332 (concerning termination of inter-
national agreements), § 333 (regarding suspension of operation of international agreements).

82  Vienna Convention on Succession of States in Respect of Treaties, U.N. Doc. A/CONE.80/31, as cor-
rected by A/CONE80/31/Corr. 2 of Oct. 27, 1978, reprinted in 17 1.L.M. 1488 (1978).

83 See Holmes v. Jennison, 39 U.S. (14 Pet.) 540 (1840); In re Metzger, 17 E. Cas. 232 (S.D.N.Y. 1847);
(No. 9,511) In re Sheazle, 21 F. Cas. 1214 (C.C.D. Mass 1845) (No. 12,734); United States v. Davis, 25
E Cas. 786 (C.C.D. Mass. 1837) (No. 14,932); Ex parte Dos Santos, 7 F. Cas. 949 (No. 4,016) (C.C.D.
Va. 1835); United States v. Robins, 27 E. Cas. 825 (D.S.C. 1799) (No. 16,175); Commonwealth ex rel.
Short v. Deacon, 10 Serg. & Rawle 125 (Pa. 1823); In re Washburn, 4 Johns. Ch. 106 (Ch. N.Y. 1819).
Cheung v. United States, 213 E3d 82, 93 (2d Cir. 2000).

84  Ch. 167, 9 Stat. 302.

85 Ch. 167, § 5, 9 Stat. 302, 303.
86 Ch. 184, 12 Stat. 84.

87 Ch. 141, §§ 1-3, 15 Stat. 337.
88 Ch. 133, 19 Stat. 59.

89 Ch. 378, §§ 1-6, 22 Stat. 215.
90 Ch. 793, 31 Stat. 656.

91 Ch. 1301 (judicial), 32 Stat. 419, 475.
92 Ch. 73, §§ 1-4, 48 Stat. 454.
93 Ch. 645, 62 Stat. 822.

94 Ch. 139, 63 Stat. 96.
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October 17, 1968.% From 1848 until 1983, the original Act was amended in a piecemeal fashion
ten times.”

Since 1981, a number of bills regarding extradition have been introduced in the Senate and
the House. In addition, the administration, at that time, although backing the Senate versions,
included similar extradition provisions in criminal law bills before the Senate.” The first ver-
sion of the Extradition Reform Act was introduced in the U.S. Senate on September 18, 1981
as S. 1639,% ostensibly in order “to modernize the statutory provisions relating to international
extradition,” although it did not achieve these far-reaching objectives. The bill was entitled
“The Extradition Reform Act of 1981.71% After hearings before the Senate,'®! the original
version was amended and a “clean bill” introduced in the Senate on December 11, 1981 as
S. 1940.1% This clean bill version was favorably reported by the Committee on the Judiciary
with Committee amendments on April 15, 1982'% and sequentially referred to the Senate
Committee on Foreign Relations on April 19, 1982.7 Other than the “political offense excep-
tion,” the Committee considered in a very cursory way other questions within its competence,
and favorably reported the bill, with Committee amendments on June 17, 1982.1%

During this period, the House of Representatives considered its own version of a new act
to revise U.S. extradition law and procedure. H.R. 5227, the original House bill, was intro-
duced on December 15, 1981, before the Subcommittee on Crime of the Committee on

95 Pub. L. No. 90-578, Title III, § 301(a)(3), 82 Stat. 1115.

96 Act of June 22, 1860, Ch. 184, 12 Stat. 84 (requiring authentication of documents); Act of March 3,
1869, Ch. 141, §§ 1-3, 15 Stat. 337 (establishing procedure for delivery of relator from United States
to requesting state); Act of June 19, 1876, Ch. 133, 19 Stat. 59 (providing that authenticated foreign
documents are admissible into evidence); Act of August 3, 1882, Ch. 378, §§ 1-6, 22 Stat. 215 (estab-
lishing fees and costs for extradition); Act of June 6, 1900, Ch. 793, 31 Stat. 656 (specifying extraditable
offenses and established political offense exception); Act of June 28, 1902, Ch. 1301 (judicial), 32 Stat.
419, 475 (providing for collection of costs from requesting state); Act of March 22, 1934, Ch. 73, §§
1-4, 48 Stat. 454 (establishing procedure for extradition to and from countries or territories controlled
by the United States); Act of June 25, 1948, Ch. 645, 62 Stat. 822 (codifying existing practice not pre-
viously set forth in statute); Act of May 24, 1949, Ch. 139, 63 Stat. 96 (amending list of extraditable
offenses); Act of October 17, 1968, 82 Stat. 1115, Pub. L. No. 90-578, tit. III, § 301(a)(3) (substituting
“magistrate” for “commissioner” in extradition statutes). See also Bassiouni, supra note 53.

97 S. 1639, the first Senate bill introduced in the 97th Congress on U.S. extradition, was also introduced as
part of S. 1630 to amend the federal criminal code. See infra note 98. S. 220, the first Senate bill intro-
duced in the 98th Congress, was also introduced as part of S. 829 to amend the federal criminal code.

98 See S. 1639, 97th Cong., 1st Sess., 127 Cong. Rec. S10032 (daily ed. Sept. 18, 1981) [hereinafter
S. 1639]. The provisions in the bill were originally introduced as part of proposed legislation to amend
the federal criminal code. See S. 1630, 97th Cong., 1st Sess., 127 Cona. Rec. $9916 (daily ed. Sept.
17, 1981).

99 S. Rep No. 331, 97th Cong., 2d Sess. 3 (1982) [hereinafter Senate Judiciary Report on S. 1940). The
Senate Judiciary Committee did not issue a report on S. 1639, but did issue one on the amended version

of S. 1639, which was numbered S. 1940.

100 Id. at3n.1.

101 See The Extradition Reform Act of 1981: Hearings on S. 1639 Before the Senate Comm. on the Judiciary,
97th Cong., 1st Sess. (1981) [hereinafter Senate Judiciary Hearings on S. 1639)].

102 See S. 1940, 97th Cong., 2d Sess., 127 Cona. Rec. S15101 (daily ed. Dec. 11, 1981) [hereinafter
S. 1940].

103 Senate Judiciary Report on S. 1940, supra note 99.

104  See S. Rep. No. 475, 97th Cong., 2d Sess. 2 (1982) [hereinafter Senate Foreign Relations Report on
S. 1940). The Senate Foreign Relations Committee did not hold formal hearings on the bill.

105 /d.
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the Judiciary.!” It was entitled “The Extradition Reform Act of 1981.”'%” The bill “incorpo-
rated many of the suggestions of the Administration which [would be] ... found in Senate bill

S. 1940.7108

In response to suggestions made at hearings on the bill and through written statements,'® the
House Subcommittee on Crime made significant improvements in the bill and approved an
amendment in the nature of a substitution to replace H.R. 5227. The resulting “clean bill,” H.R.
6046, entitled “The Extradition Reform Act of 1982,” was favorably reported by the Commit-
tee on the Judiciary on June 24, 1982, with amendments.* On that day, it was sequentially
referred to the Committee on Foreign Affairs.!!! That Committee, however, declined to enter-
tain any amendments to provisions dealing with matters within its jurisdiction and favorably
reported the bill without amendment on July 29, 1982.""2 The Committee’s Report expressly
noted, however, that it favorably reported the bill without amendment “with the understand-
ing that the members of the committee would be able to offer their amendments to the bill
when it [would be] considered by the Committee of the Whole House.”"* Committee mem-
bers’ views were published as “Additional Views” in the Committee’s Report.'*

106 See H.R. 5227, 97th Cong., 2d Sess., 128 Cona. Rec. H9670 (daily ed. Dec. 15, 1981) [hereinafter
H.R. 5227].

107 H.R. Rep. No. 627, Part I, 97th Cong., 2d Sess., 1 (1982) [hereinafter House Judiciary Report on H.R.
6046]. The House Judiciary Committee did not issue a report on H.R. 5227, but did so on an amended
version of H.R. 5277, which was numbered H.R. 6046.

108  Id. at 3.

109 See Extradition Reform Act of 1981: Hearings on H.R. 5227 Before the Subcomm. on Crime of the Comm.
on the Judiciary, 97th Cong., 2d Sess. (1981) [hereinafter House Judiciary Hearings on H.R. 5227).

110 See H.R. 6046, 97th Cong., 2d Sess. (1982), 128 Cona. Rec. H 1405 (daily ed. Apr. 1, 1982) [herein-
after H.R. 6046]; House Judiciary Report on H.R. 6046, supra note 107.

111 H.R. Rep. No. 627, Part II, 97th Cong., 2d Sess. (1982) [hereinafter House Foreign Affairs Report on
H.R. 6046). See The Extradition Reform Act of 1982: Hearings on H.R. 6046 Before the House Comm. on
Foreign Affairs, 97th Cong., 2d Sess. (1982) [hereinafter House Foreign Affairs Hearings on H.R. 6046].

112 See House Foreign Affairs Report on H.R. 6046, supra note 107.
113 Id. at2.

114 Id. at 6 (remarks of Hon. Geo. W. Crockett, Jr.); id. at 7 (remarks of Hon. Paul Findley); id. at 8
(remarks of Hon. Arlen Erdahl). Subsequent to the House Foreign Affairs Committee’s favorable report-
ing of H.R. 6046, several members of Congress voiced strong objections to the bill on the floor of the
House. Congressman Crockett proposed provisions to: (1) amend the definition of a “political offense;”
(2) give the judiciary the authority to deny extradition if it finds that the person, if returned, would
be persecuted because of his “race, religion, nationality, membership in a particular group, or political
opinion”; (3) impose upon the secretary of state the duty to condition extradition upon compliance
with international law, including international protection of human rights; (4) provide explicitly for
the relator’s right to petition the secretary of state to refuse or condition his extradition; (5) provide
explicitly for the “rule of specialty,” which requires that the requesting state shall prosecute an individual
only for those crimes for which extradition was granted; and (6) require that a requesting state shall be
represented only by private counsel at extradition proceedings in the United States. See 128 Cong. Rec.
H6968-70 (Sept. 14, 1982). The members of Congress, although not proposing specific amendments,
voiced disagreement over substantially the same provisions with which Congressman Crockett took
issue, most notably the narrowly defined “political offense exception” and the perceived need to have
the judiciary determine whether the relator, if returned, would be subjected to persecution because of
race, religious, or political beliefs. See 128 Cong. Rec. E4128 (daily ed. Sept. 13, 1982) (remarks of
Hon. D. Edwards); id. at E4145, E4152 (daily ed. Sept. 14, 1982) (remarks of Hon. E Stork; Hon.
J. Conyers, Jr.); id. at E4179, E4189, E4192, E4200, E4201 (daily ed. Sept. 15, 1982) (remarks of
Hon. A. Moffett, Hon. G. Studds, Hon. W. Fauntroy, Hon. P. Schroeder, Hon. S. Chisholm); id. at
E4214, E4222, E4233, and E4241, E4245 (daily ed. Sept. 16, 1982) (remarks of Hon. R. Wyden,
Hon. B. Frank, Hon. W. Brodhead, Hon. D. Bonioz, and Hon. B. Rosenthal). Congressman Hughes,
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On August 19, 1982, the Senate, in accordance with congressional rules, published its enacted
version of the Extradition Reform Act of 1981 in the Congressional Record.!”® By error, the
enacted bill published in the Record contained, without distinction, both the amendments
adopted by the Senate Judiciary Committee and those adopted by the Senate Foreign Affairs
Committee, which were contradictory on several important points, including the definition of
the “political offense exception” and the court’s jurisdiction to determine the applicability of
the exception.''® However, this was later corrected by an insertion in the Record to reflect that
the Senate had enacted the bill as approved by the Foreign Relations Committee. This minor
technical error was symptomatic of the limited and hurried attention given by the two Senate
Committees to this important legislation.

Subsequently, the House was to have enacted its own version of the bill in September 1982 or
in the “lame duck” session of November 1982, but it did not. On January 26, 1983, during
the first session of the 98th Congress, a Senate bill was introduced before the newly established
Senate Sub-Committee on Crime Legislation of the Committee on the Judiciary as S.220.
This was the “Extradition Act of 1983,”'" which is almost identical to S. 1940, which was

sponsor of H.R. 6046 and Chairman of the Subcommittee on Crime of the House Judiciary Commit-
tee, responded to Congressman Crockett’s proposed amendments in a letter to Congressman Crockett
dated September 22, 1982. In that letter, Congressman Hughes defended the bill’s definition of the
“political offense exception” and failure to include political persecution in the court’s determination
of extraditability. He took no issue with the proposals regarding conditional extradition to ensure the
protection of the relator’s human rights, petition to the secretary of state, and the rule of specialty,
because he considered these proposals to be merely codifications of existing practice. He did object to
the requesting state’s use of private counsel.

115 128 Cona. Rec. S10880-84 (daily ed. Aug. 19, 1982).
116 Id. at S10882-83.

117 See S. 220, 98th Cong., st Sess., 129 ConG. Rec. $385 (daily ed. Jan. 27, 1983) [hereinafter S. 220].
Comparable extradition legislation was also introduced as Part M of Title X of the Comprehensive Crime
Control Act of 1983; see S. 829, 98th Cong., 1st Sess., 129 Cong. Rec. $3070 (daily ed. Mar. 16, 1983),
which was amended and subsequently reintroduced as S. 1762. See S. 1762, 98th Cong,, 1st Sess., 129
Cona. Rec. S11713 (daily ed. Aug. 4, 1983). This subsequent version was favorably reported by the Senate
Judiciary Committee on September 14, 1983; see S. Rep. No. 225, 98th Cong., 1st Sess. (1983), and favor-
ably reported by the Senate Foreign Relations Committee on September 20, 1983. See S. Rep. No. 241, 98th
Cong,, 1st Sess. (1983). The Senate removed the provisions regarding extradition from the Comprehensive
Crime Control Act bill, however, and considered them separately. See also H.R. 2643, 98th Cong,., 2d Sess.,
129 Cona. Rec. H2249 (daily ed. Apr. 20, 1983) [hereinafter H.R. 2643]. The administration’s views were
conveyed to the Senate and the House by Michael Abbell, then Director, International Affairs Division,
Department of Justice; John Harris of the Division who prepared the administration’s drafts; and Daniel
McGovern, then Deputy Legal Advisor, Department of State. S. 1639 and S. 1940 were introduced by Sena-
tor Strom Thurmond, Chairman of the Committee on the Judiciary; the principal resource person on those
bills was Paul Summit, Chief Counsel of the Judiciary Committee. H.R. 2643, H.R. 5227, and H.R. 6046
were introduced by Congressman William Hughes, Chairman, Sub-Committee on Crime of the Committee
on the Judiciary. The principal resource person on these bills was David Beier, Counsel, Committee on the
Judiciary. S. 220, which was almost identical to S. 1940, was introduced by Senator Paul Laxalt, Chairman of
the newly created Sub-Committee on Crime Legislation to the Committee on the Judiciary. The American
Society of International Law contributed to the legislative drafting process in 1982 by convening a meeting
of the principal resource persons of the Senate and House Committees on the Judiciary, the Senate Commit-
tee on Foreign Relations, representatives of the Departments of Justice and State, and a number of experts
to discuss the various contending views. The views of the administration were more specifically embodied
in the Senate bills. Other views, including many suggestions presented by this writer, found their expression
in the House bills. It was the expectation of all concerned that if H.R. 6046 passed the House, a conference
on S. 1940 and H.R. 6046 would produce a new Act in 1982. But because the House bill was not passed
in 1982, new Senate and House bills had to be introduced in 1983. This occurred in the Senate with S. 220
and in the House with H.R. 2643 and H.R. 3347. There was eventually a conference to reconcile differences
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adopted by the Senate on August 12, 1982. On April 20, 1983, during the second session of the
98th Congress, a new House Bill was introduced before the Sub-Committee on Crime of the
Judiciary Committee as H.R. 2643, “The Extradition Act of 1983,”!"® which is very similar both
to its predecessor in the House, H.R. 6046, and to the new Senate Bill, S. 220. The marked-up
copy of H.R. 2643 was reintroduced as H.R. 3347, but was not technically reported out, even
after being marked up.'"”

Congressman William J. Hughes, Chairman of the Subcommittee on Crime, described the his-
tory of extradition reform legislation in the House:

The Extradition Act of 1984 [H.R. 3347] is the product of extensive consideration by the Sub-
committee on Crime and the Committee on the Judiciary. This consideration began in the 97th
Congress and continued into the 98th Congress. The primary impetus for the legislation was the
Committee’s awareness that the extradition laws of the U.S. are outdated and sorely in need of
reform. The extradition laws which are codified in 18 U.S.C. sections 3181 ¢t seq., were last the
subject of major legislative action in 1882.

In addition, both the current and previous Administrations requested Congressional review of the
extradition laws, so that judicial interpretation of the laws could be codified and so that more recent
extradition treaties to which the U.S. is a party could be more effectively implemented.

During the 97th Congress, the Committee considered and favorably reported the Extradition Act of
1982. Unfortunately, because of both the press of legislative business during the post-election session
and certain controversies over its substance, the bill was not considered on the floor of the House.

On April 20, 1983, during the 98th Congress. .. Harold S. Sawyer of Michigan, ranking Repub-
lican member of the Subcommittee, [and I] introduced H.R. 2643, the Extradition Act of 1983.

The Subcommittee on Crime held two days of hearings on H.R. 2643. The Subcommittee
received oral testimony and written statements from the Departments of State and Justice, lead-
ing scholars in the fields of international law and extradition, defense attorneys, civil liberties

groups and persons concerned with the preservation of international human rights.'*

118
119
120

between the two versions before a new Act could be enacted into law entitled the “Extradition Act of 1983.”
Comparable extradition legislation was also introduced as part of the Comprehensive Crime Control Act of
1983 (see H.R. 2013, 98th Cong., 1st Sess., 129 Conag. Rec. H1110 (daily ed. Mar. 9, 1983)), which was
amended and subsequently reintroduced as H.R. 2151. See H.R. 2151, 98th Cong,, 1st Sess., 129 Cona.
Rec. H1265 (daily ed. Mar. 16, 1983). H.R. 2643 was the subject of hearings before the Subcommittee on
Crime of the Committee on the Judiciary on April 28, 1983 and May 5, 1983. The bill was marked up by
the Subcommittee and a clean bill ordered, which was favorably reported to the full Committee on June 8,
1983. It was then reintroduced as H.R. 3347, also entitled the “Extradition Act of 1983,” on June 16, 1983,
see 129 Cona. Rec. H. 4102 (daily ed. June 16, 1983), and forwarded to the full Committee. The Judiciary
Committee further amended the bill and ordered it favorably reported to the House on October 4, 1983.
See Staff of House Committee on the Judiciary, 98th Cong,, 1st Sess., Extradition Bill (Comm. Print Oct.
6, 1983). H.R. 3347, as marked up, was technically never reported out to the House, however, as it had to
be accompanied by a report and none was ever filed. It is thought that the report was not filed and the bill
not reported out to the full House because of opposition to it from the Department of Justice, as well as dis-
satisfaction with some of its provisions within the Committee, particularly the provisions dealing with the
rule of non-inquiry and conspiracy. As to the Department of Justice, it prefers to operate under existing leg-
islation rather than under the new draft, essentially because of the bill’s provisions regarding bail, but also, as
this writer sees it, because the new legislation provides far less opportunity for ambiguity, which is frequently
utilized to the government’s advantage, than does existing legislation and its interpretation.

H.R. 2643, 98th Cong., 2d Sess (Apr. 20, 1983).
1d.
See H.R. Rep. 998, 98th Cong., 2d Sess., 2-7 (1984).
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After considering several amendments to H.R. 2643, the Subcommittee on Crime reported a
“clean bill,” H.R. 3347, which was introduced on June 16, 1983. The Committee on the Judi-
ciary favorably reported the new bill on October 4, 1983. H.R. 3347 went before the whole
House as the “Extradition Act of 1984” on September 7, 1984.'%!

It is particularly interesting to note the historical similarity between the 1848 Act,'** whose
structure remains in effect to date subject to the amendments referred to above,'” and the Act
that was intended to replace it. The two reforms were prompted essentially by considerations
arising out of the political aspects of extradition rather than its technical aspects. The 1848 Act
can be traced to the landmark case of 1 re Robbins,'** decided in 1799. In that case, President
Adams granted England’s request that the United States extradite an individual charged in
England for a murder he had allegedly committed while in the British navy. Robbins’s defense
was that he had been impressed into British service, and that he had escaped during the other
crew members’ mutiny in which the ship’s officers had been killed. Many individuals in the
United States perceived this to be a justifiable act for which punishment was wholly inap-
propriate, believing that Robbins should not have been returned to England.'® Although the
exact term “political offense exception” was not used at the time, the underlying concept was
already recognized.'*

The legal basis for Robbins’s surrender was President Adams’s order that he be arrested and
returned to England. In reviewing that order, in habeas corpus proceedings, the federal dis-
trict court, sitting in Charleston, South Carolina, relied on the president’s directions through
the secretary of state, even though neither Jay’s Treaty with England'? (which was the treaty
basis for the request) nor national legislation formed a legal basis for such action.'® President
Adams’s decision in the highly publicized and controversial extradition of Robbins was one of
the reasons for his failure to be reclected as president.'®

The political controversy and legal irregularities of the Robbins case were not soon forgotten. In
1848, similar factors were brought to the forefront of public attention in the Metzger case,'
which directly prompted Congress to enact the 1848 Extradition Act.'!

121 Id. at4.

122 Actof Aug. 12, 1848, ch. 167, § 5, 9 Stat. 302.

123 See supra notes 109—114 and accompanying text.

124 27 E Cas. 825 (D.S.C. 1799) (No. 16,175).

125 See 10 Annals of Congress 580—640 (1800), reprinted following 7z re Robbins, 27 E. Cas. 825, 833-870
(D.S.C. 1799) (No. 16,175).

126 For a historical analysis of the “political offense exception,” see Ch. VIII, Sec. 2.1. See also CHRISTINE
VAN DEN WYNGAERT, THE PoLrticaL OFrFENSE EXCEPTION TO ExTRADITION (1980).

127 'The Treaty of Amity, Commerce and Navigation with Great Britain (Jay Treaty), Nov. 19, 1794, 8 Stat.
116, T.S. No. 105, reprinted in MALLOY, supra note 12, at 490.

128  Robbins, 27 F. Cas. at 826-827).

129 1 MOORE, EXTRADITION, supra note 2, at 550-551.

130 In re Metzger, 17 E Cas. 232 (S.D.N.Y. 1847) (No. 9, 511). In Metzger, France requested that the
United States extradite an individual charged with forgery in France. The judicial determination of
Metzger’s extraditability was made by Judge Betts in chambers, who found Metzger’s extradition in
order. The decision prompted considerable discussion over whether judicial review could be performed
in chambers as opposed to in open court.

131  Ch. 167,§ 5, 9 Stat. 302, 303. See In re Kaine, 55 U.S. (14 How.) 103, 112 (1852) (noting “[t]hat the
eventful history of Robbin’s case had a controlling influence. .. especially on Congress, when it passed
the act of 1848, s, as I suppose, free from doubt.”). See also In re Requested Extradition of Kirby, 106 E.3d
855 (9th Cir. 1996).
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The 1981-1984 Acts were prompted primarily by three highly publicized causes célebres in
which the “political offense exception” was at issue: 2 re Mackin,'* In re McMullen,'” and Eain
v. Wilkes.>

In McMullen and Mackin, extradition to the United Kingdom was denied on the basis of the
“political offense exception.” In the Ezin case, however, the exception was denied and the relator
was extradited to Israel.®®

The Department of Justice, through some of its officials, made an inordinate issue of these
cases before the Senate and the House. Regrettably, the motivations for the revisions of the
U.S. extradition statute were presented to Congress on the erroneous assumption that the
“political offense exception” had been interpreted or perceived to be a bar to effective extra-
dition. This position was asserted by administration representatives at hearings on the bills
before both the Senate and the House,'*® where exaggerated claims were made that a continu-
ation of such a trend would cause the United States to become a haven for terrorists.’” Such
result is unlikely as the “political offense exception” has rarely been argued in the United
States as a basis for denying an extradition request. In addition, the “exception” is rarely used
as a defense—consistently over the last several decades there has been on average one reported
case having any bearing on the “political offense exception.” During this same period there
have been between fifty and one hundred extradition requests per year, raising a panoply
of technical questions much more important to the administration of criminal justice and
international cooperation in criminal matters than the rare “political offense exception.”'?*

132 Inre Mackin, 80 Cr. Misc. 1 (S.D.N.Y. Aug. 13, 1981), aff'd, United States v. Mackin, 668 F2d 122 (2d
Cir. 1981). In Mackin, the United Kingdom’s request that a member of the Provisional Irish Republican
Army be extradited to the United Kingdom in order to face prosecution for the charge of attempted
murder and related offenses he allegedly committed against a British soldier (dressed in civilian clothes),
standing in a Belfast bus station, was denied on the grounds that these charges were “political offenses”
for which extradition could not be granted.

133 No. 3-78-1899 M.G. (N.D. Cal. May 11, 1979). In In re McMullen, the United Kingdom’s request
that a member of the Provisional Irish Republican Army be extradited to the United Kingdom in
order to face prosecution for his alleged bombing of a British army installation in England was
denied on the grounds that he was being sought for a “political offense” for which extradition could
not be granted.

134 Eain v. Wilkes, 641 E2d 504 (7th Cir.), cert. denied, 454 U.S. 894 (1981). In Eain, Israel’s request was
granted that an alleged member of the Palestine Liberation Organization be extradited to Israel to be
prosecuted for his alleged bombing of a bus in Israel. The court refused to entertain the relator’s defense
that such actions constituted “political offenses.” Id. See also Lindstrom v. Gilkey, 1999 WL 342320
(N.D. Ill. May 14, 1999); In re Extradition of Marzook, 924 E. Supp. 565 (S.D.N.Y. 1996).

135 See Ch. VIII, Sec. 2.1 (discussing the political offense exception).

136 See Senate Judiciary Hearings on S. 1639, supra note 101, at 2, 4, 8, and 14 (testimony of M. Abbell,
Dep't of Justice; D. McGovern, Dep't of State); House Judiciary Hearings on H.R. 5227, supra note 109,
at 26-27, 32 (testimony of R. Olsen, M. Abbell, Dep’t of Justice; D. McGovern, Dep't of State); House
Foreign Affairs Hearings on H.R. 6046, supra note 111.

137 See Senate Judiciary Hearings on S. 1639, supra note 101, at 30 (testimony of W. Hannay). The Senate
Judiciary Committee, which supported the view that the political offense exception should be placed
outside the court’s jurisdiction, placed special emphasis on this testimony and written statement as “an
excellent discussion of the ‘political offense exception’ to extradition and the impact of recent cases,”
which the Committee adopted as its view. See Senate Judiciary Report on S. 1940, supra note 99, at 14
nn.59, 60, and 15 n.61.

138  International penal cooperation includes the processes of extradition, judicial assistance, and trans-
fer of offenders. See generally, Bassiouni, Draft Code [hereinafter, Bassiouni, Draft Code]; M. CHERIF
Bassiount, 1T INTERNATIONAL CRIMINAL Law (1999) [hereinafter, Bassiount, II ICL]; A TREATISE ON
INTERNATIONAL CRIMINAL Law (M. Cherif Bassiouni & Ved P. Nanda eds., 2 vols. 1973) [hereinafter,
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These technical questions'? have received little consideration in the Senate, though some-
what greater attention in the House.

The fundamental controversy giving rise to both the 1848 Act and the 1981-1984 Acts is the
respective role of the executive, legislative, and judicial branches in granting a foreign state’s
extradition request. The outcomes, however, were different on these two historic occasions.
The 1848 Act was designed to limit executive power, so that action such as President Adams’s
ordering an individual’s surrender in /z re Robins would be impermissible. The underlying
theory was that the judiciary should have the authority to review executive action so that fun-
damental individual liberty would not be improperly infringed upon. The 1981-1984 Acts in
the original Senate versions intended the opposite. The administration sought to expand the
executive’s authority to extradite individuals, on the theory that judicial review should not be
allowed to interfere with the executive’s authority to direct the United States’ foreign relations,
and to use extradition as a method of fostering friendly relations with foreign states.'® This
philosophical diversity is the essence of the difference between the Senate bills and the House
bills, with the administration’s view reflected in the Senate’s more executive-oriented approach.

The Act did not fulfill all of the administration’s requests, although it did curb judicial discre-
tion and review and the increasing safeguards of individual rights, which were manifest in
U.S. jurisprudence.'*" The Act represented a technical improvement over existing legislation,
and was indeed needed to meet the exigencies of dealing with one hundred requests per year. It
was also needed in order to settle some questions with which the judiciary had been wrestling
for years due to the lack of a clear legislative mandate. Yet it left many open questions, which
it shifted to the judiciary for future interpretation. In many respects, the Act did no more than
codify existing jurisprudence. More should have been done, and an opportunity, which, at the
time waited 135 years, was not fully utilized.

The relationship between legislative provisions and treaty provisions is of fundamental impor-
tance in U.S. extradition law and practice because of the Constitution and the relationship
between treaties and legislation.'* Basically, this relationship can take one of two forms: (1) the
legislation can serve as the basis for all or most substantive and procedural matters, while trea-
ties provide for exceptional matters not included in the legislation; or (2) the legislation can
serve as a supplement to treaties such that all substantive and procedural matters are regulated
primarily by treaties rather than by the legislation. The Act was a hybrid of both approaches.

Basstount & NanDpa, Treatise]. The practice of extradition originated in early non-Western civiliza-
tions, and has now reached the point where it is a common feature of bilateral, regional, and multilateral
arrangements between states. See Ch. I, Secs. 1, 4, 5, and 6. See also M. Cherif Bassiouni, 7he Penal
Characteristics of Conventional International Criminal Law, 15 Case W. Res. J. INT'L L. 27 (1983) [here-
inafter Bassiouni, Conventional International Criminal Law]. The concept of the duty to prosecute or
extradite originated in the writings of Hugo Grotius, who propounded the maxim aut dedere aut punire,
which is more appropriately phrased as aut dedere aut judicaire. See Huco Grotius, DE JURE BELLI
Ac Pacrs, Bk. 2, CH. 21, SECS. 3, 4 (1624). See generally Cornelius . Murphy, Jr., The Grotian Vision of
World Order, 76 Am. J. INT'L L. 477 (1982).

139  Examples of technical aspects are provisions regarding transit extradition, priority of extradition
requests, and the rule of specialty. See Senate Judiciary Hearings on S. 1639, supra note 101, at 20-24
(testimony of this writer); House Judiciary Hearings on H.R. 5227, supra note 109, at 98—106 (testimony
of this writer).

140  This argument was raised unsuccessfully by the U.S. government in Ezin v. Wilkes, 641 F2d 504 (7th
Cir. 1981), cert. denied, 454 U.S. 894 (1981). See also Lindstrom v. Gilkey, 1999 WL 342320 (N.D.IIL.
May 14, 1999); In re Extradition of Marzook, 924 F. Supp. 565 (S.D.N.Y. 1996).

141 See supra, Sec. 2.

142 See generally Lours HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION (2d ed.1996).



Legal Bases for Extradition in the United States 81

The distinction between these two possible relationships has important ramifications. If the
former approach were followed, then national legislation would be controlling with respect to
all extradition matters and would regulate both substance and procedure. Treaties would be the
exception. That is, treaties would regulate matters not included in the legislation or negotiated
in the treaty as an exception to the legislation. If the latter approach were followed, however,
then national legislation would not be the general rule. Instead, every treaty would become
a separate substantive and procedural statute, more or less different from the legislation. The
result of that approach would be to have as many sets of norms applied by the courts as there
are treaties. There are at present 160 treaties in force, applicable to 116 countries.'* The obvi-
ous consequence would be a lack of consistency and uniformity in the practice of extradition
and potential jurisprudential confusion, leading to increased litigation and prolongation of the
process. Precedents would, therefore, usually affect the interpretation of the provisions of each
treaty, thus stimulating increased judicial recourses and delays through the review process. In
addition to the obvious advantages of uniformity, reduction of litigation, and shortening of
delays in the process, a truly national legislation would also reduce the burden on the U.S. gov-
ernment in renegotiating with every foreign government basic substantive and procedural
matters already contained in the national legislation. Furthermore, the existence of national
legislation, although it would not preclude the government from negotiating treaty provisions
that might be contrary to it, would nevertheless strengthen the governments position in its
negotiations with foreign governments regarding provisions urged by the foreign government
that would differ from national legislation. It would thus maintain greater uniformity among
treaties and conformity between treaties and the legislation. The more the legislation, in its
specific language, allows for treaties to regulate certain substantive and procedural matters, the
more likely it is that foreign governments will insist on particular clauses that may differ from
the legislation.

Furthermore, national legislation that is comprehensive, covering substance and procedure,
would allow extradition to be performed on the basis of “executive agreement” and “reciproc-
ity,”"* which the Act excludes, presumably in reliance on longstanding and established juris-
prudence,'® although nothing in the Constitution would prevent it.'%

Regrettably, the general orientation of the Act is that it is a supplement to treaties or that it
otherwise applies in the absence of contrary treaty provisions, but only when a treaty does exist
between the requesting state and the United States. Consequently, not all substantive and pro-
cedural matters that should be regulated by treaties will tend to be regulated in that manner.
This approach differs from that of many countries, who attempt to conform their treaties to
national legislation, and in fact specify in their treaties that they are applicable in accordance
with national legislation.'"

In addition, the Act is unclear as to reliance on multilateral international criminal law conven-
tions as the basis for a relator’s extradition.'®® These treaties provide, inter alia, that state-parties

143 See Extradition Treaties Interpretation Act of 1998, 18 U.S.C. § 3181 (2000), as amended Pub. L
104-132 title IV § 443 (a), Apr. 24, 1996, 110 Stat. 1280. See also Icor 1. Kavass & ADOLF SPRUDZS,
ExTrADITION LAWS AND TREATIES: U.S. (2 vols. 1980); Icor I. Kavass, 1—3 A GuIDE 1O THE U.S. TREA-
TIES IN FORCE (20006).

144 See infra Sec. 4.
145 See, e.g., United States v. Rauscher, 119 U.S. 407, 411 (1886).
146 See infra Sec. 4.

147 'These observations were made by this writer before the Senate and House Judiciary Committee Hear-
ings on their respective proposed bills. See Senate Judiciary Hearings on S. 1639, supra note 101, at
20-23; House Judiciary Hearings on H.R. 5227, supra note 109, at 101-102.

148  For a bibliography of international criminal law conventions, see Bassiount, ICL CONVENTIONS, supra
note 72. For duty to extradite or prosecute, see Ch. I, Sec. 3.
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are obligated to prosecute or extradite individuals who have allegedly committed the pro-
scribed act.!” They contain no provision for the mechanism by which extradition is to be
accomplished, because they remand to the applicable nation. In the instance where the basis
for the extradition request is a multilateral international criminal law convention, the provi-
sions of the Act would be applicable. By structuring the Act as an adjunct to treaties rather
than as the generally applicable norm, the legislature neglected to take into account the way
in which this would affect reliance upon multilateral international criminal law conventions
that contain extradition clauses. Thus, in this respect, the Act is ambiguous. As one of Con-
gress’s principle objectives in its reform of existing extradition law and practice is to permit
the United States to cooperate in combating international and transnational criminality,’°
the Act’s failure to specifically provide for reliance upon multilateral international criminal
law conventions containing extradition clauses is particularly unfortunate. Yet because of the
ambiguity of the relevant language of the Act, the courts could construe it as applicable in such
cases, as discussed below.

Neither the administration nor Congress appears willing to pursue comprehensive legislation
to modernize the existing provisions of 18 U.S.C. §§ 3181-3196. Instead, U.S. policy since
1981 seems to be intent on pursuing bilateral treaties, embodying whatever provisions could
be negotiated that would alter or supplement existing statutory provisions. The problem with
this approach is that it does not provide for uniformity and consistency in the extradition law
and practice of the United States. In addition, it creates different jurisprudence for different
treaties, thus creating a disparity in the law and practice of extradition, depending upon which
treaty is applicable at the time and also depending upon how different circuits will interpret
certain requirements for extradition. This situation makes it more difficult to ascertain the
precedential value of decisions interpreting a given treaty with respect to other treaties. This
situation can create inconsistencies. As a result, the most important area of jurisprudential
development is that of treaty interpretation and the relationship of treaties to the existing
statute, which they may supersede, and the application of constitutional rights. Thus, many
issues, which have been solved by reference to the statute,” should be reconsidered in light
of constitutional provisions that have not heretofore been relied upon because the provisions
of the statute or other decisions were deemed sufficient. Among these issues are that of the
requirement of “probable cause”? and its correspondence to the Fourth Amendment, and
bail, which, though not statutorily provided for, has been established by the Supreme Court
without reference to the Sixth Amendment.'*

During the hearings before the Subcommittee on Crime regarding H.R. 5227, this writer
spoke of the need for a unified approach to extradition:

The importance of having a single national legislation providing uniformity in application can-
not be underestimated. The Extradition Act should accomplish this purpose by serving as the

149 See Ch. 1, Sec. 3. Bassiouni, Conventional International Criminal Law, supra note 138. See also M. Cherif
Bassiouni, General Report on the Judicial Status of the Requesting State Denying Extradition, XIth
International Congress of Comparative Law, Caracas, Venezuela, August 20—September 5, 1982, Pro-
ceedings of XIth International Congress of Comparative Law (analyzing comparatively state law and
practice regarding duty to prosecute or extradite).

150  Senate Judiciary Report on S. 1940, supra note 99, at 4; House Judiciary Report on H.R. 6046, supra note
107, at 3-4.

151 18 U.S.C. §§ 3181-3196 (2000).

152 18 U.S.C. § 3184 (Amended Pub. L. 104-132 title IV § 443 (b) Apr. 24, 1996, 110 Stat. 1281). See also
Ch. IX.

153  See Ch. IX.
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basis for all substantive and procedural matters, while treaties, on the other hand, should include
exceptional matters not covered in the legislation.

If the national legislation is not the general rule, then every treaty becomes a separate procedural
statute, with the result that there could be as many as one hundred different procedures applied
by the courts. The obvious consequence would be lack of consistency in the practice of extradi-
tion and potential jurisprudential confusion. Because precedents would only affect the interpre-
tation of the provisions of each treaty individually, this would stimulate and increase judicial
recourses with the result that the judicial case load would be significantly increased, especially
at the appellate level, for a number of years to come. In addition to the obvious advantages of
uniformity and reduction of litigation, a national legislation would also reduce the burden on
the U.S. government on renegotiating with every foreign government basic substantive and
procedural matters already contained in the Act.

Furthermore, the existence of national legislation, while it would not preclude the government
from negotiating treaty provisions that may be contrary to it, would nevertheless strengthen
the government’s position in its negotiations with foreign governments in maintaining greater
uniformity among treaties and conformity between the treaties and the legislation. The more
the legislation in its specific language allows for treaties to regulate certain substantive and pro-
cedural matters, the more likely it is that foreign governments will insist on particular clauses
which may differ from the legislation. Thus a true national legislation is what is suggested as it is
the trend throughout the world as opposed to our Act which merely supplements treaties which
would put the U.S. in a rather unique position among most countries of the world with a tradi-
tion in extradition law and practice.’*

The trend toward bilateralism as opposed to multilateralism is predicated on the assumption
that the United States can obtain more favorable extradition bilateral treaties from friendly
states and from those states it can influence. The embodiment of this approach is the United
States—United Kingdom Supplementary Extradition Treaty of 1985, which carves out limi-
tations to the political offense exception only as between the United States and the United
Kingdom."*

2.3. Defining a“Foreign Government” for Purposes of
Extradition Treaties

In In re Extradition of Coe, the authority of a foreign government to enter into agreements with
the United States was discussed.

The authority of a foreign government to enter into any agreement with the U.S. is a politi-
cal question on which the Court must defer to the political branches of the government. This
Court agrees with the Second Circuit, as it found in Cheung, that the political question doctrine
prevents the courts from determining the legitimacy of the government of the HKSAR. The
Second Circuit further found that there was “no doubt that in enacting the Agreement, both the
Executive Branch and the Senate intended to conclude a treaty with the government of HKSAR,

154 House Judiciary Hearings on H.R. 5227, supra note 109, at 102. The same observation was made by this
author before the Senate Judiciary Committee on S. 1639. See Senate Judiciary Hearings on S. 1639,
supra note 101,

155  Supplementary Treaty Concerning Extradition, June 25, 1985, U.S.—U.K,, TI.A.S. (not yet numbered),
24 1.L.M. 1105 (1985), superseded by Extradition Treaty, U.S.—U.K., March 31, 2003, S. Treaty Doc. No.
108-23, 2003 WL 23527406. See also M. Cherif Bassiouni, 7he “Political Offéense Exception” Revisited: Extra-
dition Between the U.S. and the U.K—A Choice between Friendly Cooperation among Allies and Sound Law
and Policy, 15 DENv. J. INT'L L. & PoLy 255 (1987); M. Cherif Bassiouni, U.S.—United Kingdom Extradition
Treaty, Statement Before the Senate Foreign Relations Committee, 99th Cong,., 1st Sess., 276 (1985).

156 See Ch. VIII, Sec. 2.1 (discussing the political offense exception).
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rather than with its sovereign, the PRC.” Cheung, 213 FE.3d at 93. As argued by the U.S. here,
it is uncontroverted that the President entered into the extradition agreement with the HKSAR
and that he did so with the advice and consent of the Senate. (Position at 7-9). Therefore, the
President and Senate have unequivocally indicated that they believe that the government of the
HKSAR has the authority to enter into an extradition agreement with the U.S.

In an analogous case, the Ninth Circuit found in Zhen v. Melendez, 92 F3d 851 (9th Cir.
1996), that the actions of the government indicating an intention by the U.S. to negotiate and
approve the continuation of an extradition treaty are sufficient to “establish the existence of a
constitutionally valid extradition treaty between Singapore and the U.S..” Zhen, 92 E3d at 854;
see also Schroder v. Bush, 263 E3d 1169, 1174 (10th Cir.2001) (noting that the President alone
has the power to negotiate treaties and the Constitution does not contemplate participation by
“the Judiciary in any fashion in the making of international agreements”), cert. denied, 534 U.S.
1083, 122 S.Ct. 817, 151 L.Ed.2d 700 (2002); Miami Nation v. U.S., 255 F3d 342, 34647
(7th Cir. 2001) (noting that the recognition of a government is traditionally an executive func-
tion and “lies at the heart of the doctrine of ‘political questions.”), cert. denied, 534 U.S. 1129,
122 S.Ct. 1067, 151 L.Ed.2d 970 (2002). Similarly, in determining whether Taiwan was bound
by the Warsaw Convention, which was signed by the PRC, but not by Taiwan, the Ninth Cir-
cuit recognized that the Constitution “commits to the Executive Branch alone the authority to
recognize, and to withdraw recognition from, foreign regimes.” Mingtai Fire ¢& Marine Ins. Co.
v. UPS, 177 E3d 1142, 1145 (9th Cir.1999), cert. denied, 528 U.S. 951, 120 S.Ct. 374, 145
L.Ed.2d 292 (1999). Thus, the question of the sovereignty of Taiwan was found to be a political
question, which could not be addressed by the courts. /2. In order to determine the applicability
of the Convention in that case, the Ninth Circuit held that it would merely “look to the state-
ments and actions of the ‘political departments’ in order to answer whether, following recogni-
tion of China and derecognition of Taiwan, China’s adherence to the Warsaw Convention binds
Taiwan.” Id. Finding evidence of executive and legislative intent to deal separately with Taiwan,
the Ninth Circuit found that “Taiwan is not bound by China’s adherence to the Warsaw Con-
vention.” Id. at 1147.

Here, this Court is not in a position to intrude into the political sphere and find, contrary to
every indication of executive and legislative intent, that the HKSAR is not a foreign government
capable of entering into a treaty with the U.S.. Because the recognition of foreign regimes is
solely within the power of the Executive branch, this Court must defer to the decision by the
President and State Department that the HKSAR was a proper foreign entity with which to

enter into an extradition agreement."’

The relator in this case also argued that a treaty must be with a sovereign state. The district
court, however, found that a treaty can also be with a “subsovereign entity.” The court articu-
lated its reasoning as follows:

Coe argues that the Court is not precluded by the political question doctrine from examining
the enforceability of the Agreement because the key question governing its validity is whether
the President has the constitutional authority to enter into a “treaty” with a subsovereign entity.
Because the Second Circuit in Cheung did not address this question, Coe claims that its analy-
sis is incorrect. Coe contends that the President’s actions in entering into the Agreement vio-
lated the Constitution because the Constitution only authorizes treaties with sovereign entities.
Further, Coe asserts that this Court must examine the fundamental question of whether the
President’s actions exceeded the scope of his Constitutional authority. If the Agreement was
not Constitutionally authorized, Coe argues, it is not a valid treaty and the Court lacks subject
matter jurisdiction to grant the request of the HKSAR for his extradition. (Response at 9-11).

Coe’s argument rests on his assertion that ‘a treaty can only be maintained between nations, not
between a nation and a city or region of a country.” (Response at 5). In support of this position,

157 In re Extradition of Coe, 261 E Supp. 2d 1203, 1208-1209 (C.D. Cal. 2003).
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he cites Valentine v. U.S., 299 U.S. 5, 57 S.Ct. 100, 81 L.Ed. 5 (1936), as standing “for the
proposition that treaties may be maintained only between sovereign nations.” (Response at 6).
But the Supreme Court’s statement in Valentine that the “power to provide for extradition is a
national power; it pertains to the national government and not to the states,” was made in refer-
ence to the fact that the Constitutional power to negotiate treaties in this country is reserved
for the federal government rather than left to the states. 299 U.S. at 8, 57 S.Ct. 100. The issue
before the Supreme Court was the validity of an extradition treaty with France that excluded
extradition of each country’s own citizens. Because the Supreme Court found that it was lim-
ited to interpreting the terms of the existing treaty, which clearly excluded the citizens of each
country, the Supreme Court concluded that the President was without power to agree to the
request of France to extradite two citizens of the U.S.. In Valentine, both the U.S. and France
were unquestionably sovereign entities and, thus, the Supreme Court had no occasion to even
touch upon the issue presently before this Court. Similarly, in U.S. v. Rawuscher, 119 U.S. 407,
7 S.Ct. 234, 30 L.Ed. 425 (1886), also cited by Coe, the issue before the Supreme Court was
whether a defendant could be tried in the U.S. on a different crime than the one for which Great
Britain had extradited him. Coe points to the Supreme Court’s quote that “[a] treaty is primarily
a compact between independent nations” (Rauscher, 119 U.S. at 418, 7 S.Ct. 234), as support-
ing his position that treaties must be “contracts between nations” and the U.S. is not authorized
to enter into a treaty with a non-sovereign entity. (Response at 6-7). But the issue of the degree
of sovereignty required in a foreign government to constitutionally permit the U.S. to enter into
a treaty with it was not relevant to the decision therein, and the quoted language sheds no light
on this question.

Coe also references the Ninth Circuit’s decision in Stevenson v. U.S., 381 E2d 142 (9th Cir.1967).
(Response at 6). The Ninth Circuit in Stevenson did adopt the definition of “extradition” as being
the “surrender by one nation to another of an individual accused or convicted of an offense
outside of its own territory, and within the territorial jurisdiction of the other, which, being
competent to try and to punish him, demands his surrender.” See Stevenson, 381 E.2d at 144 (cit-
ing Terlinden v. Ames, 184 U.S. 270, 289, 22 S.Ct. 484, 46 L.Ed. 534 (1902)). This definition,
however, does not pertain to the question herein of whether such a “nation” must be a sovereign
entity. In Stevenson, the issue before the Ninth Circuit was again unrelated to this issue. There,
the Ninth Circuit found that the treaty in question was “irrelevant” because “extradition, as
contemplated by the treaty, was not involved” where the individuals were deported by Mexican
immigration authorities as undesirable aliens and no extradition proceedings were ever com-

menced by the U.S.. /4. at 143-44.

Coe also asserts that the Ninth Circuit in 7%en found that a treaty between the U.S. and Singa-
pore was a valid treaty because “Singapore became a sovereign state” prior to ratification of the
continuation of an existing treaty that the U.S. had entered into with the former colonial power
of Singapore, the United Kingdom. (See Response at 6). But Coe misconstrues the holding of
Then. The Ninth Circuit did in fact note that Singapore had become a sovereign state because
the change in sovereignty of Singapore was the basis for the challenge to the validity of the
extradition treaty in question. But the Ninth Circuit stated this fact in recounting the history
of the relations between the U.S. and the government of Singapore. See Then, 92 F.3d at 853.
'The Ninth Circuit went on to hold that “[t]he continuing validity of the Treaty after Singapore’s
independence from the United Kingdom presents a political question, and we must defer to the
intentions of the State Departments of the two countries.” /4. at 854. The Ninth Circuit found
that “the existence of a constitutionally valid extradition treaty between Singapore and the U.S.”
was based on the “respective State Departments’ actions evincing an intent to continue the
Treaty between the two nations.” /4. The fact that Singapore has become a sovereign county was
not determinative of the holding. Thus, none of the cases cited by Coe support his argument that
treaties are constitutionally limited to sovereign entities.

Article II, section 2 of the Constitution provides that the President has “Power, by and with
the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators
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present concur.” Coe’s argument that the power given to the President by Article II is limited
to treaties executed with sovereign entities is belied by the extensive history of treaties between
the U.S. and the various Indian nations. See, e.g., County of Oneida v. Oneida Indian Nation,
470 U.S. 226, 231-32, 105 S.Ct. 1245, 84 L.Ed.2d 169 (1985) (detailing the history of treaties
entered into with the Oneida Indian Nations and noting that the 1793 revision of the Indian
Trade and Intercourse Act provided that no purchase of tribal lands was valid unless “made by
a treaty or convention entered into pursuant to the constitution”); Cheung, 213 F.3d at 89-90
(noting that at the time the federal extradition statute was passed, the U.S. had “ratified hun-
dreds of treaties with Indian tribes or nations”). An Indian nation, while retaining some inherent
sovereign powers, is not an independent sovereign entity. See, e.g., Nevada v. Hicks, 533 U.S.
353, 361, 121 S.Ct. 2304, 150 L.Ed.2d 398 (2001) (“Our cases make clear that the Indians’
right to make their own laws and be governed by them does not exclude all state regulatory
authority on the reservation. State sovereignty does not end at a reservation’s border. Though
tribes are often referred to as ‘sovereign’ entities, it was ‘long ago’ that the Court departed from
Chief Justice Marshall’s view that ‘the laws of [a State] can have no force’ within reservation
boundaries.”) (citing Worcester v. Georgia, 31 U.S. 515, 6 Pet. 515, 561, 8 L.Ed. 483 (1832));
Montana v. U.S., 450 U.S. 544, 564, 101 S.Ct. 1245, 67 L.Ed.2d 493 (1981) (holding that the
“exercise of tribal power beyond what is necessary to protect tribal self-government or to control
internal relations is inconsistent with the dependent status of the tribes, and so cannot survive
without express congressional delegation”).'®

In Cheung v. United States,”” the Second Circuit addressed the treaty issue in connection
with Hong Kong. Until July 1, 1997, Hong Kong was legally a part of the United Kingdom,
and therefore the United States—United Kingdom Extradition Treaty and Protocols applied.
Despite coming under China’s sovereignty in 1997, Hong Kong’s maintains its self-governing
status until 2047.'%

Cheung challenged the court’s jurisdiction on the ground that the Hong Kong Extradition
Agreement was not a treaty between the U.S. and a “foreign government” as that term is used
in § 3184. See Cheung I1, slip op. at 6-7. He argued that a “foreign government” refers to the
government of a foreign sovereign. See id. Because the HKSAR government is a subsovereign of
the PRC, he asserted that the HKSAR government is not a cognizable party under § 3184, and,
therefore, no enforceable treaty exists which authorizes his extradition to the HKSAR. See id.
In the absence of such a treaty, he contends that the magistrate judge lacked jurisdiction under

§ 3184 to certify his extraditability.

The magistrate judge held that the Hong Kong Extradition Agreement is valid and enforceable.
See id. at 7-8. She noted that, notwithstanding the PRC’s ultimate control of foreign affairs
relating to the HKSAR, Article 151 of the Basic Law provides that the HKSAR government
“may, on its own, using the name ‘Hong Kong, China, maintain and develop relations and con-
clude and implement agreements with foreign states and regions.” /. at 4. The magistrate judge
also observed that the Basic Law created executive, judicial, and legislative bodies which govern
Hong Kong, authorized an economic system independent of the PRC, and preserved civil and
political rights. See id. at 4. Based largely on these factors, the magistrate judge concluded that:

158  Id. at 1209-1211.
159  Cheung v. United States, 213 E3d 82 (2d Cir. 2000).

160  The Joint Declaration of the Government of the United Kingdom of Great Britain and Northern Ire-
land and the Government for the People’s Republic of Chin on the Question of Hong Kong, December
19, 1984, entered into effect May 27, 1985. The date of transfer of UK control to China occurred on
July 1, 1997. Hong Kong will remain self-governing for fifty years (until 2047). 1399 U.N.T.S. 33. The
United States entered into a treaty on Extradition with Hong Kong that provides reciprocal extradition.
See Agreement Between the Government of the United States and the Government of Hong Kong
for the Surrender of Fugitive Offenders, December 20, 1996, entered into effect January 21, 1998.
TIAS 105-3.
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with its own legislative body, its “high degree of autonomy on all matters other than defense
and foreign affairs,” and its unique “one country, two systems” for economic and legal mat-
ters, under the Basic Law and the U.S.—Hong Kong Policy Act, HKSAR does constitute a
“foreign government” for purposes of § 3184.

Id. at7.

Having found at a prior proceeding probable cause to believe that Cheung is guilty of the
charged offenses, see Cheung I, 968 E. Supp. at 805-09, the magistrate judge granted the Govern-
ment’s request for extradition... !

On a petition for habeas corpus before the District Court:

The court construed “such foreign government” to refer to the government of the “foreign
country” where the charged crime was allegedly committed. See Cheung I11, slip op. at
2-3. It held that because the HKSAR is not a “foreign country,” the Hong Kong Extradi-
tion Agreement did not satisfy the § 3184 condition precedent for federal jurisdiction over
Cheung’s extradition. See id. at 6. In so holding, the district court implicitly equated a
“foreign country” with a “foreign sovereign.” See id. at 2-3.

The court also reasoned that Congress was unlikely to have intended to extradite foreign nation-
als to subsovereigns. See id. at 4. In support of this conclusion, the court noted several cases
which have referred to extradition as a process between sovereign nations. See id.

Moreover, the district court held that neither the Hong Kong Extradition Agreement nor the Hong
Kong Policy Act can be construed to have modified or repealed the federal extradition statute. See id.
at4-5. As to the Agreement, the district judge reasoned that this effort “by the Executive branch and
the Senate does not supplant the prior legislation of the entire Congress.” /. at 5. Where Congress
has exercised its authority to limit the Executive’s latitude in conducting foreign relations by enacting
the extradition statute, extradition contrary to the terms of the statute would “pose[] a substantial
threat to the separation of powers.” /. at 6. As to the Policy Act, the district court found no “repug-
nancy” between the Act and the statute since the Act merely affirmed Congess's intent to fulfill exist-
ing treaty obligations, but did not itself authorize extradition. See id. at 5.

Accordingly, the district court held that Cheung may not be extradited to the HKSAR pursuant
to § 3184 and ordered his release from custody. See id. at 6-7.1%

The government sought review of this decision before the Second Circuit, which held:

The extradition statute confers jurisdiction on federal judicial officers to conduct extradition
proceedings based on “a treaty or convention for extradition between the U.S. and any foreign
government.” 18 U.S.C. § 3184. Although the term “treaty” is commonly understood in mod-
ern usage as a “contract[] between independent nations,” Santovincenzo v. Egan, 284 U.S. 30,
40,76 L. Ed. 151, 52 S. Ct. 81 (1931), the term was not necessarily so limited in the mid-19th
century (or now) when the federal extradition statute was enacted. It is true that at the time
Congress passed the act, the U.S. had ratified only two extradition treaties, both with sovereign
nations—France and England. See Moore, supra note 2, § 74, at 84 (discussing Treaty of 1843
with France), § 78, at 84 (Treaty of 1794 with Great Britain), § 79, at 92-93 (Treaty of 1842
with Great Britain). However, the U.S. had also ratified hundreds of treaties with Indian tribes
or nations. See Francis Paul Prucha, American Indian Treaties 1, 67 (1994) (noting that between
1778-1868, there were 367 ratified Indian treaties); Worcester v. Georgia, 31 U.S. 515, 549-53,
8 L. Ed. 483 (1832) (discussing post-Revolutionary War treaties with the Delaware and Chero-
kee Nations); Cherokee Nation v. Georgia, 30 U.S. 1, 16, 8 L. Ed. 25 (1831) (noting the numerous
treaties between the Cherokee Nation and the U.S.); U.S. v. Claus, 63 E Supp. 433, 434 (W.D.N.Y.

1944) (discussing the impact of the Selective Service Act on treaties with various Indian tribes signed
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Cheung, 213 E3d at 86-87.
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between 1784 and 1794). From the first years of our constitutional republic, the Indian treaties
have enjoyed a status “on a par with foreign treaties,” id. at 67; see Felix S. Cohen, Handbook of
Federal Indian Law 33-34 (1988) (“That treaties with Indian tribes are of the same dignity as treaties
with foreign nations is a view which has been repeatedly confirmed by the federal courts[.]”). This
has been the case even though Indian treaty partners have been described as “domestic dependent
nations” insofar as they had ceded powers generally associated with sovereignty, including the right
freely to carry out foreign relations and trade. Cherokee Nation, 30 U.S. at 17; see Prucha, supra,
at5s,7.

Thus, it is clear that the term “treaty” had a meaning broader than an agreement between fully
sovereign or independent entities. Indeed, at the time the extradition statute was enacted in 1848,
“treaty” was also defined as “the treating of matters with a view to settlement; discussion of terms,
conference negotiations” and “[a] settlement or arrangement arrived at by treating or negotiation.”
Oxford English Dictionary 465 (2d ed. 1991) (providing annotations about the uses of words in
different historical eras); see Prucha, supra, at 24. Nothing in these definitions suggest that only a
sovereign nation can enter into treaties, as Cheung contends.

We consider next the § 3184 requirement that the treaty be between the U.S. and “any foreign
government.” We believe the district court correctly construed “foreign government” by refer-
ence to § 3181, which clarifies that the relevant foreign government is the government of the
foreign country where the alleged extraditable crime was committed.? This provision expressly
applies to the entire chapter 209 of title 28. Moreover, the title of § 3184—"“Fugitives from
foreign country to U.S.”—also indicates that the term “any foreign government” within the
text means the government of any foreign country. “Although mindful of the limited role of
statutory headings in textual interpretation,” this Court has recognized that statutory headings
may be used to resolve ambiguities in the text. U.S. v. Baldwin, 186 E3d 99, 101 (2d Cir.)
(per curiam), cert. denied, 120 S. Ct. 558 (1999). Thus, federal courts have jurisdiction over
extradition complaints only when a valid treaty exists between the U.S. and the government of
the foreign country where the alleged offense occurred.. .

If § 3184 contains a sovereign nation requirement, that requirement would have to derive from
the term “foreign country,” because it cannot be implied from the term “treaty.” The district
court, without discussion, equated “foreign country” with a foreign sovereign or foreign central
government. The Government contests this interpretation, arguing that if a “foreign country”
means only a foreign sovereign government, then the word “any” in “any foreign government”
would be rendered meaningless. See 18 U.S.C. § 3184. It maintains that the HKSAR govern-
ment is indisputably both “foreign” and a “government” and therefore falls within the meaning
of “any foreign government.” It argues further that if Congress had intended to restrict the
authority of the Executive to enter into extradition treaties with foreign sovereigns only, it would
have used the modifiers “national,” or “central,” or “fully autonomous” foreign government.

We agree with the Government that a “foreign country” does not refer solely to a foreign sover-
eign or independent nation.. .

The Supremacy Clause declares the Constitution, federal law, and treaties to be “the supreme
Law of the Land.” U.S. Const. art. VI, cl. 2. It is well-established that under the Supremacy
Clause a self-executing treaty—one that operates of itself without the aid of legislation—is to
be regarded in the courts as equivalent to an act of the legislature. See Whitney v. Robertson, 124
U.S. 190, 194, 31 L. Ed. 386, 8 S. Ct. 456 (1888) (to the extent that treaties are self-executing,
they “have the force and effect of a legislative enactment.”); see also Bassiouni, supra, at 72
(“Treaties of extradition are deemed self-executing and therefore equivalent to an act of the
legislature.” (footnote omitted)); Louis Henkin, Foreign Affairs and the U.S. Constitution 199
(2d ed. 1996) (same).'®?
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3. The Different Constitutional Types and Meanings of “Treaties”

A strict interpretation of the Constitution would require that a treaty be defined as it was
understood in customary international law at the time of the Constitution’s drafting. But that
was not the case, as evidenced in federal legislation and federal jurisprudence.

What constitutes a “treaty” under U.S. law is largely based on a constitutional interpretation
of Article VI section 2 and Article II section 2 clause 2. Thus, whether a “treaty” is considered
to be such under Article VI clause 2 will depend on Congress’s intent in connection with
the specific legislation in question. This means that what constitutes a “treaty” under a given
congressional enactment may not necessarily be construed as such in another. Moreover, what
constitutes a “treaty,” for purposes of both Article VI para. 2 and Article II para. 2 as compared
to an executive agreement and therefore not requiring “advice and consent” of the Senate pur-
suant to Article I may still be construed as a treaty for purpose of interpreting that agreement.

The Supreme Court held that there are various types and meaning of treaties for constitu-
tional purposes. Specifically, in Weinberger v. Rossi, the Court was presented with the issue
« < . . . .

...whether ‘treaty’ includes executive agreements concluded by the President with the host
country, or whether the term is limited to those international agreements entered into by the
President with the advice and consent of the Senate pursuant to Article IL, § 2, cl. 2, of the U.S.
Constitution.” In this case, the Court stated that the “issue is solely one of statutory interpreta-
tion,” and in Weinberger v. Rossi it resolved the issue:

The word “treaty” has more than one meaning. Under principles of international law, the word
ordinarily refers to an international agreement concluded between sovereigns, regardless of the
manner in which the agreement is brought into force. 206 U. S. App. D. C,, at 151, 642 F.2d,
at 556. Under the U.S. Constitution, of course, the word “treaty” has a far more restrictive
meaning. Article II, § 2, cl. 2, of that instrument provides that the President “shall have Power,
by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the
Senators present concur.”

Congress has not been consistent in distinguishing between Art. II treaties and other forms of
international agreements. For example, in the Case Act, 1 U. S. C. § 112b(a) (1976 ed., Supp.
IV), Congress required the Secretary of State to “transmit to the Congress the text of any inter-
national agreement, ... other than a treaty, to which the U.S. is a party” no later than 60 days
after “such agreement has entered into force.” Similarly, Congress has explicitly referred to Art.
IT treaties in the Fishery Conservation and Management Act of 1976, 16 U. S. C. § 1801 ez seq.
(1976 ed. and Supp. 1V), and the Arms Control and Disarmament Act, 22 U. S. C. § 2551 ez
seq. (1976 ed. and Supp. IV). On the other hand, Congress has used “treaty” to refer only to
international agreements other than Art. II treaties. In 39 U. S. C. § 407(a), for example, Con-
gress authorized the Postal Service, with the consent of the President, to “negotiate and conclude
postal treaties or conventions.” A “treaty” which requires only the consent of the President is not
an Art. II treaty. Thus it is not dispositive that Congress in § 106 used the term “treaty” without
specifically including international agreements that are not Art. II treaties.

The fact that Congress has imparted no precise meaning to the word “treaty” as that term is used
in its various legislative Acts was recognized by this Court in B. Altman & Co.v. US., 224 U.S.
583 (1912). There this Court construed “treaty” in § 5 of the Circuit Court of Appeals Act of
1891, ch. 517, 26 Stat. 826, to include international agreements concluded by the President
under congressional authorization. 224 U.S., at 601. The Court held that the word “treaty”
in the jurisdictional statute extended to such an agreement, saying: “If not technically a treaty
requiring ratification, nevertheless it was a compact authorized by the Congress of the U.S.,
negotiated and proclaimed under the authority of its President. We think such a compact is a
treaty under the Circuit Court of Appeals Act....” Ibid.. .

It has been a maxim of statutory construction since the decision in Murray v. The Charming
Betsy, 2 Cranch 64, 118 (1804), that “an act of congress ought never to be construed to violate
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the law of nations, if any other possible construction remains....” In McCulloch v. Sociedad
Nacional de Marineros de Honduras, 372 U.S. 10, 20-21 (1963), this principle was applied to
avoid construing the National Labor Relations Act in a manner contrary to State Department
regulations, for such a construction would have had foreign policy implications. The McCulloch
Court also relied on the fact that the proposed construction would have been contrary to a
“well-established rule of international law.” 7., at 21. While these considerations apply with less
force to a statute which by its terms is designed to affect conditions on U.S. enclaves outside
of the territorial limits of this country than they do to the construction of statutes couched in
general language which are sought to be applied in an extraterritorial way, they are nonetheless
not without force in either case.'®

It is important to note that the Supreme Court has held consistently since 1804 in Murray
v. The Charming Betsy'® that an act of Congress ought never to be construed to violate the law
of nations if any other possible construction remains.'® This is reflected in the Restatement of
the Foreign Relations Law of the United States,'® which is in keeping with the Vienna Con-
vention on the Law of Treaties of 1969 even though the United States is not a state party to
that Vienna convention.

4. The Legal Bases of Extradition

4.1. Introduction

In accordance with Title 18 U.S.C. § 3181, extradition can only be requested or granted on
the basis of a treaty. Such a treaty can be: (1) a bilateral extradition treaty, (2) a multilateral
extradition treaty, (3) a multilateral treaty containing an extradition clause, (4) a military ren-
dition agreement, or (5) a treaty for the transfer of offenders containing a return clause.

Thus far, the practice of the United States has been to rely on bilateral extradition treaties,
military rendition agreements, and transfer of offenders agreements, the latter two not being
construed in the nature of formal extradition. Nevertheless, nothing in existing legislation
precludes reliance on multilateral extradition treaties, whether they are specialized extradition
treaties or other general treaties containing an extradition clause.'®®

In the past, the United States has requested or granted extradition on the basis of reciprocity
or comity. Currently, it will only grant extradition on the basis of a treaty, although it can and
does on occasion request extradition on the basis of comity.'®

The 1981-1984 Draft Extradition Acts, in defining the term “treaty” (section 3191), per-
mit reliance on multilateral treaties, but not on executive agreements. The testimony of
this writer before the Senate and House Committees on the Judiciary, as published in the
Senate Hearings and restated in the House Report and debates on this issue, reveals that
reliance on multilateral treaties was intended by Congtess, through the definition of the
term “treaty.” Although the proposed legislation was not passed, nothing precludes reli-
ance on multilateral treaties.

164  Weinberger v. Rossi, 456 U.S. 25, 29-36 (1982) (footnotes omitted).
165  Murray v. The Charming Betsy, 6 U.S. 64 (1804).

166  Id. at 118.

167  ReSTATEMENT (THIRD), supra note 79 at § 115.

168  See Ch. 1, Secs. 4 and 5.

169 See infra Sec. 4.5.
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4.2, Bilateral Treaties (See Appendix II)

The United States relies on bilateral treaties as the legal basis of extradition,'”° although reliance
on multilateral treaties is equally valid.'”! The United States deems itself bound only by such
extradition treaties or undertakings as it may elect,'’* and considers the process and practice of
extradition subject to federal legislation. As a result, it is reluctant to apply customary interna-
tional law to extradition though it does so with treaty interpretation. A classic example of this
view can be found in the Supreme Court’s United States v. Rauscher decision:

It is only in modern times that the nations of the earth have imposed upon themselves the obli-
gation of delivering up these fugitives from justice to the States where their crimes were commit-
ted, for trial and punishment. This has been done generally by treaties. .. Prior to these treaties,
and apart from them... there was no well-defined obligation on one country to deliver up such
fugitives to another, and though such delivery was often made, it was upon the principle of
comity ... [It] has never been recognized as among those obligations of one government towards
another which rest upon established principles of international law.'”?

‘The United States’ almost exclusive reliance on bilateral extradition treaties caused it to develop
a burdensome practice of treaty-making. The resulting necessity of updating them was a major
undertaking, leading to an almost constant process of negotiating new treaties or renegotiating
supplementary ones. As a result, U.S. practice relying on bilateral treaties had all of the prob-
lems pertaining thereto, such as state succession, the effects of war, the severance of diplomatic
relations, and the perennial dilemma of maintaining a network of treaties with a growing num-
ber of states. These treaties provide in detail for all matters ranging from extraditable offenses
to modes of delivery of the relator.

With respect to the need for a treaty duly submitted to the Senate for its “advice and consent”
and then ratified by the president, the contemporary position is that this is not specifically
required. Thus, by signing an executive agreement, the president may act in a manner that
parallels the conclusion of a treaty. This position was enunciated by the Fifth Circuit in Nza-
kirutimana v. Reno:

Nrtakirutimana alleges that Article IT of the Constitution of the U.S. requires that an extradition
occur pursuant to a treaty. It is unconstitutional, he claims, to extradite him to the ICTR pursu-
ant to a statute in the absence of a treaty. Accordingly, he claims it is unconstitutional to extra-
dite him on the basis of the Agreement and Pub.Law 104-106 (the “Congressional-Executive
Agreement”). The district court concluded that it is constitutional to surrender Ntakirutimana
in the absence of an “extradition treaty,” because a statute authorized extradition. We review
this legal issue de novo. See U.S. v. Luna, 165 E3d 316, 319 (5th Cir.1999), cert. denied, 526
U.S. 1126, 119 S.Ct. 1783, 143 L.Ed.2d 811 (1999) (reviewing constitutionality of extradition
statute de novo).

To determine whether a treaty is required to extradite Ntakirutimana, we turn to the text of the
Constitution. Ntakirutimana contends that Article II, Section 2, Clause 2 of the Constitution
requires a treaty to extradite. This Clause, which enumerates the President’s foreign relations
power, provides in part that “[the President] shall have Power, by and with the Advice and

170 See WHITEMAN DIGEST, supra note 70, at 732—737. See also RESTATEMENT (THIRD), supra note 79 at §
476; International Procedures for the Apprehension and Rendition of Fugitive Offéenders, 1980 Proc. Am.
Soc’y INT’L L. 277 (remarks of M. Cherif Bassiouni).

171 See infra Sec. 4.3.

172 See WHITEMAN DIGEST, supra note 70, at 732-737.

173 See United States v. Rauscher, 119 U.S. 407 (1886). See also Factor v. Laubenheimer, 290 U.S. 276
(1933). Elcock v. United States, 80 E Supp. 2d 70 (E.D.N.Y. 2000); United States v. Fernandez-Morris,
99 E Supp. 2d 1358 (S.D. Fla. 1999).
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Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur;
and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint
Ambassadors, other public Ministers and Consuls....” U.S. Const. art. II, § 2, cl. 2. This provi-
sion does not refer either to extradition or to the necessity of a treaty to extradite. The Supreme
Court has explained, however, that “[tlhe power to surrender is clearly included within the
treaty-making power and the corresponding power of appointing and receiving ambassadors and
other public ministers.” Zerlinden v. Ames, 184 U.S. 270, 289, 22 S.Ct. 484, 492, 46 L.Ed. 534
(1902) (citation omitted).

Yet, the Court has found that the executive’s power to surrender fugitives is not unlimited. In
Valentine v. United States the Supreme Court considered whether an exception clause'” in the
United States” extradition treaty with France implicitly granted to the executive the discretion-
ary power to surrender citizens. The Court first stated that the power to provide for extradition
is a national power that “is not confided to the Executive in the absence of treaty or legislative

provision.”'”> The Court explained:

[The power to extradite] rests upon the fundamental consideration that the Constitution creates
no executive prerogative to dispose of the liberty of the individual. Proceedings against him must
be authorized by law. There is no executive discretion to surrender him to a foreign government,
unless that discretion is granted by law. It necessarily follows that as the legal authority does not
exist save as it is given by act of Congress or by the terms of a treaty, it is not enough that the
statute or treaty does not deny the power to surrender. It must be found that statute or treaty
confers the power.'”®

The Court then considered whether any statute authorized the Executive’s discretion to extra-
dite. The Court commented that:

Whatever may be the power of the Congress to provide for extradition independent of
treaty, that power has not been exercised save in relation to a foreign country or territory
“occupied by or under the control of the U.S..” Aside from that limited provision, the Act
of Congress relating to extradition simply defines the procedure to carry out an existing
extradition treaty or convention.

Id. at 9, 57 S.Ct. at 102-03 (citations omitted). The Court concluded that no statutory basis
conferred the power on the Executive to surrender a citizen to the foreign government. See id. at
10, 57 S.Ct. at 103. The Court subsequently addressed whether the treaty conferred the power to
surrender, and found that it did not. See¢ id. at 18, 57 S.Ct. at 106. The Court concluded that, “we
are constrained to hold that [the President’s] power, in the absence of statute conferring an inde-
pendent power, must be found in the terms of the treaty and that, as the treaty with France fails
to grant the necessary authority, the President is without the power to surrender the respondents.”
Id. The Court added that the remedy for this lack of power “lies with the Congress, or with the
treaty-making power wherever the parties are willing to provide for the surrender of citizens.” /.

Valentine indicates that a court should look to whether a treaty or statute grants executive dis-
cretion to extradite. Hence, Valentine supports the constitutionality of using the Congressio-
nal-Executive Agreement to extradite Ntakirutimana. Ntakirutimana attempts to distinguish
Valentine on the ground that the case dealt with a zreaty between France and the U.S.. Yet, Va/-
entine indicates that a statute suffices to confer authority on the President to surrender a fugitive.
See id. Ntakirutimana suggests also that Valentine expressly challenged the power of Congress,
independent of treaty, to provide for extradition. Valentine, however, did not place a limit on
Congress’s power to provide for extradition. See id. at 9, 57 S.Ct. at 102 (“Whatever may be the
power of the Congress to provide for extradition independent of treaty...”). Thus, although

174 Valentine v. United States, 299 U.S. 5 (1936).
175 Id. at 8.
176  Id. at9.
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some authorization by law is necessary for the Executive to extradite, neither the Constitution’s
text nor Valentine require that the authorization come in the form of a treaty.

Notwithstanding the Constitution’s text or Valentine, Ntakirutimana argues that the intent of
the drafters of the Constitution supports his interpretation. He alleges that the delegates to the
Constitutional Convention intentionally placed the Treaty power exclusively in the President
and the Senate. The delegates designed this arrangement because they wanted a single execu-
tive agent to negotiate agreements with foreign powers, and they wanted the senior House of
Congress—the Senate—to review the agreements to serve as a check on the executive branch.
Nrtakirutimana also claims that the rejection of alternative proposals suggests that the framers
believed that a treaty is the only means by which the U.S. can enter into a binding agreement
with a foreign nation.

We are unpersuaded by Ntakirutimana’s extended discussion of the Constitution’s history. Nta-
kirutimana does not cite to any provision in the Constitution or any aspect of its history that
requires a treaty to extradite. Ntakirutimana’s argument, which is not specific to extradition, is pre-
mised on the assumption that a treaty is required for an international agreement. To the contrary,
“[t]he Constitution, while expounding procedural requirements for treaties alone, apparently con-
templates alternate modes of international agreements.” LAURENCE H. TRIBE, AMERICAN
CONSTITUTIONAL LAW § 4-5, at 228-29 (2d ed.1988) (explaining that Article 1, § 10 of
the Constitution refers to other international devices that may be used by the federal government).
“The Supreme Court has recognized that of necessity the President may enter into certain binding
agreements with foreign nations not strictly congruent with the formalities required by the Con-
stitution’s Treaty Clause.” U.S. v. Walczak, 783 E2d 852, 855 (9th Cir. 1986) (citations omitted)
(executive agreement). More specifically, the Supreme Court has repeatedly stated that a treaty or
statute may confer the power to extradite. See, e.g., Valentine, 299 U.S. at 18, 57 S.Ct. at 106; Grin
v. Shine, 187 U.S. 181, 191, 23 S.Ct. 98, 102, 47 L.Ed. 130 (1902) (“Congress has a perfect right
to provide for the extradition of criminals in its own way, with or without a treaty to that effect,
and to declare that foreign criminals shall be surrendered upon such proofs of criminality as it may
judge sufficient.” (citation omitted)); ZTerlinden, 184 U.S. at 289, 22 S.Ct. at 492 (“In the U.S,,
the general opinion and practice have been that extradition should be declined in the absence of a
conventional or legislative provision.” (citation omitted)).

Nrtakirutimana next argues that historical practice establishes that a treaty is required to extra-
dite. According to Ntakirutimana, the U.S. has never surrendered a person except pursuant to
an Article II treaty, and the only involuntary transfers without an extradition treaty have been
to “a foreign country or territory ‘occupied by or under the control of the U.S.”” Valentine, 299
U.S. at 9, 57 S.Ct. at 102. This argument fails for numerous reasons. First, Valentine did not
suggest that this “historical practice” limited Congress’s power. See id. at 9, 57 S.Ct. at 102-03.
Second, the Supreme Court’s statements that a statute may confer the power to extradite also
reflect a historical understanding of the Constitution. See, e.g., id. at 18, 57 S.Ct. at 106; Grin,
187 U.S. at 191, 23 S.Ct. at 102; Terlinden, 184 U.S. at 289, 22 S.Ct. at 492. Even if Congress
has rarely exercised the power to extradite by statute, a historical understanding exists nonethe-
less that it may do so. Third, in some instances in which a fugitive would not have been extra-
ditable under a treaty, a fugitive has been extradited pursuant to a statute that “filled the gap”
in the treaty. See, e.g., Hilario v. U.S., 854 ESupp. 165 (E.D.N.Y.1994) (upholding extradition
pursuant to a post-Valentine statute that granted executive discretion to extradite). Thus, we are
unconvinced that the President’s practice of usually submitting a negotiated treaty to the Senate
reflects a historical understanding that a treaty is required to extradite.

We are unpersuaded by Nrtakirutimana’s other arguments. First, he asserts that the failure to
require a treaty violates the Constitution’s separation of powers. He contends that if a treaty
is not required, then “the President alone could make dangerous agreements with foreign gov-
ernments” or “Congress could legislate foreign affairs.” This argument is not relevant to an
Executive—Congressional agreement, which involves neither the President acting unilaterally
nor Congress negotiating with foreign countries. Second, Ntakirutimana argues that “statutes
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cannot usurp the Treaty making power of Article I1.” The Supreme Court, however, has held that
statutes can usurp a treaty. This is confirmed by the “last in time” rule that, if a statute and treaty
are inconsistent, then the last in time will prevail. See, e.g., Whitney v. Robertson, 124 U.S. 190,
194, 8 S.Ct. 456, 458, 31 L.Ed. 386 (1888) (“if the two are inconsistent, the one last in date

will control the other”). This rule explicitly contemplates that a statute and a treaty may at times

cover the same subject matter. Third, Ntakirutimana contends that not requiring a treaty reads
the treaty-making power out of the Constitution. Yet, the treaty-making power remains unaf-
fected, because the President may still elect to submit a negotiated treaty to the Senate, instead
of submitting legislation to Congress. See the Restatement (Third) of Foreign Relations Law, §
303 cmt. e (1986) (“Which procedure should be used is a political judgment, made in the first
instance by the President, subject to the possibility that the Senate might refuse to consider a

joint resolution of Congress to approve an agreement, insisting that the President submit the

agreement as a treaty.”). Thus, we conclude that it is not unconstitutional to surrender Ntakiruti-
mana to the ICTR pursuant to the Executive—Congressional Agreement.'”

The first international treaty entered into by the United States containing a specific provision
on extradition was Jay’s Treaty in 1794."7% Article 27 of that treaty states:

It is further agreed that His Majesty and the U.S. on mutual requisition, by them respectively, or
by their respective ministers or officers authorized to make the same, will deliver up to justice all
persons who, being charged with murder or forgery, committed within the jurisdiction of either,
shall seek an asylum within any of the countries of the other, provided that this shall only be
done on such evidence of criminality as, according to the laws of the place where the fugitive or
person so charged shall be found, would justify his apprehension and commitment for trial if the
offense had there been committed. The expense of such apprehension and delivery shall be borne
and defrayed by those who make the requisition and receive the fugitive.'”

International extradition in U.S. law and practice remains a subject of periodic controvers

p ] p y
and debate.'® The contemporary state of U.S. extradition law and practice gives rise to the
following definition of extradition:

[A] process by which, in accordance to treaty provisions and subject to its limitations, one state
requests another to surrender a person charged with a criminal violation of the law of the requesting
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179
180

Ntakirutimana v. Reno, 184 F3d 419, 424—427 (5th Cir. 1999) (footnotes omitted)

The Treaty of Amity, Commerce and Navigation with Great Britain (Jay’s Treaty), Nov. 19, 1794, [1795]
8 Stat. 116, T.S. No. 105, reprinted in MALLOY, supra note 12, at 590. See also Bems, Jay’s TREATY, supra
note 13; 1 MOORE EXTRADITION, supra note 2, at 90.

Jay’s Treaty, art. 27, reprinted in MALLOY, supra note 12.

See Bruce Zagaris, Argentina Again Asks U.S. to Extradite Antonini, 24 INT'L ENFORCEMENT L. REp.
89-91 (Mar. 2007) (discussing the controversial nature of U.S. and Argentine criminal cases and the
U.S. review process of the Argentine application for consistency with a 1997 extradition between the
United States and Argentina). Where the United States indicted a Colombian resident for charges with
respect to which there was no operative extradition treaty, the United States worked with Trinidadian
authorities to secure his extradition upon the relator’s entry into Trinidad. See Bruce Zagaris, Trinidad
Extradites Colombian to the U.S. on Money Laundering Charges, 24 INT'L ENFORCEMENT L. ReP. 266—
267 (July 2008). Symposium, International Law and Extradition, 16 N.Y.L.E 315-525 (1970) [here-
inafter Symposium]. Compare Alona E. Evans, Legal Bases for Extradition in the U.S., 16 N.Y.L.E. 525
(1970), with Brendan E. Brown, Extradition and the Natural Law, 16 N.Y.L.E. 578 (1970) and O. John
Rogge, State Succession, 16 N.Y.L.E. 378 (1970). See also M. Cherif Bassiouni, International Extradi-
tion: A Summary of the Contemporary American Practice and a Proposal, 39 Rev. INT'LE DE DROIT PENAL
494 (1968), reprinted in 15 WayNEe L. Rev. 733 (1968); Edward M. Wise, Prolegomenon to the Principles
of International Criminal Law, 16 N.Y.L.E. 562 (differing from the position of Evans and Rogge, but
remaining consistent with his views expressed in Some Problems of Extradition, 39 Rev. INT'LE DE DROIT
PENAL 518 (1968), reprinted in 15 WayNE L. Rev. 709 (1969)).
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state who is within the jurisdiction of the requested state, for the purpose of answering criminal
charges, standing trial or executing a sentence arising out of the stated criminal violation.'®!

In comparison with other modes of penal cooperation between states, the definition offered
above, though correctly interpreting the United States’ position, is nonetheless a narrow one.
As one author stated:

[Extradition] includes not only modes by which a state effects the return of a fugitive offender
to the demanding state against whose laws he may have committed some offense, but also the
acts or processes by which one sovereign state, in compliance with a formal demand, prepares
to surrender to another state for trial the person of criminal character who has sought refuge in
its boundaries.'®*

Extradition treaties may be deemed declarative of an existing reciprocal relationship or creative
of the substantive basis of the very process. The choice of theory relied upon will determine its
applicability.'®® As stated by Marjorie Whiteman:

Extradition treaties do not, of course, make acts crimes. They merely provide a means whereby
a State may obtain the return to it for trial or punishment of persons charged with or convicted
of having committed acts which are crimes at the time of their commission and who have fled
beyond the jurisdiction of the State whose laws, it is charged, have been violated.'®

4.2.1. Bilateral Extradition and Mutuality of Obligation'®*

Bilateral treaties do not necessarily require a treaty to enter into effect simultaneously in both
countries, in other words, after the treaty has been ratified and entered into effect in each
country. It is frequently the case that a bilateral treaty may enter into force with respect to
one of the contracting parties before the other. This is the case with respect to the 2003 UK-
U.S. treaty,'® whereby the United Kingdom ratified the treaty and adopted it into its national
legislation,'®” while the United States ratified the treaty, bringing it into force as to the United
States, in April 2007."® In the United Kingdom, prior to the United States’ ratification, the
issue had been raised in a number of extradition cases concerning the unilateral nature of the

181  For a similar definitional approach, see 6 WHITEMAN DIGEST, supra note 70, at 727-728. See also Ter-
linden v. Ames, 184 U.S. 270 (1902).

182  Sarva D. BEpI, EXTRADITION IN INTERNATIONAL LAw AND PracTICE 15-16 (1968).

183  Thus, if an extradition treaty is considered a reflection of reciprocal relationships, then it is nullified by the
breaking of diplomatic relations between the state-parties to the treaty. This is the position of the United
States. See WHITEMAN DIGEST, supra note 70, at 769; 6 HackwoRrTH DIGEST, supra note 80, at 37.

184  WHITEMAN DIGEST, supra note 70, at 753.

185  See Ch. VII, Sec. 1.

186  Extradition Treaty, U.S.—U.K., March 31, 2003, S. Treaty Doc. No. 108-23, 2003 WL 23527406. See
generally, Robert Osgood & Nathy Dunleavy, UK~US Extradition for Antitrust Offenses, 19-SPG INT'L
L. Practicum 35 (Spring 2006); THE Law oF EXTRADITION AND MuTUAL LEGAL AssisTanck (Clive
Nicholls, Clare Montgomery & Julian Knowles eds., 2002); Saryapeva Bep1, ExTRADITION: A TREA-
TISE ON THE Laws RELEVANT TO THE FuGITIVE OFFENDERS AND WITH THE COMMONWEALTH COUN-
TRIES (2002); John T. Parry, No Appeal: The U.S-U.K. Supplementary Extradition Treatys Effort to Create
Federal Jurisdiction, 25 Loy. L.A. INT'L & Comp. L. Rev. 543 (Summer 2003); ALuN JONES, JONES ON
ExtrADITION (1995); V.E. HARTLEY-BOOTH, BRITISH EXTRADITION LAW AND PROCEDURE (1980).

187  Extradition Act of 2003, Ch. 41, entered into force January 1, 2004. Part 1 implements the EU Frame-
work decision on the EAW. Part IT governs all other countries that have bilateral extradition agreements
with the United Kingdom. The United States is considered a category 2 country, falling under Part 2
of the Act.

188  U.S. Department of State London U.S. Embassy Press release, UK/U.S. Extradition Treaty Ratified,
Apr. 26, 2007, available at http://london.usembassy.gov/ukpapress48.html (last visited September 10,
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United Kingdom’s extradition to the United States on the basis of the 2003 treaty without
mutuality of obligation. The treaty provides for reciprocity, but the United Kingdom cannot
obrtain reciprocity from the United States as long as the treaty has not entered into force in
the United States, although a number of Courts of Appeals have granted extradition by lower
courts."” The House of Lords has heard testimony regarding the Extradition Act of 2003,
including calls for its repeal.'*

4.3. Multilateral Treaties

'The legislation of the United States is not explicit as to the type of treaty required as a legal basis
for extradition. As indicated in Section 4.2, U.S. practice is to rely solely on bilateral treaties,
although nothing excludes reliance on multilateral treaties as the legal basis for extradition.'”!

There are two types of multilateral treaties that may serve as the basis for extradition: those
treaties that deal exclusively with extradition, and those that deal with international crimes and
impose on the signatories the duty to extradite the accused or convicted offender.

‘The United States is a party to two multilateral extradition treaties: the 1933 Montevideo Con-
vention on Extradition' and the 1981 Inter-American Convention on Extradition.”® The
Montevideo Treaty between other American states and the United States could serve as a legal
basis for extradition in the absence of a bilateral treaty, but has not yet been used. There are,
however, a number of non-extradition multilateral treaties on international crimes containing
an extradition provision,'* and thus permitting the United States and other signatory states to
rely on them as a substitute for bilateral treaties.'”

2011). See also Jed Borod, US Senate Holds Second Hearing on Controversial UK Extradition Treaty, 22
INT’L ENFORCEMENT L. REP. 345 (Sept. 2000).

189 See Bermingham & Others v. Sec. of State for the Home Dept. of the U.S., [2006] EWHC (QBD Admin)
200 (Eng.); Welsh, Thrasher v. Sec. of State for the Home Dept. of the U.S., [2006] EWHC (QBD Admin)
156 (Eng.); Stepp v. Sec. of State for the Home Dept. of the U.S., [2006] EWHC (QBD Admin) 1033
(Eng.); Norris v. Sec. of State for the Home Dept. of the U.S., [2006] EWHC (QBD Admin) 280 (Eng.);
Bentley v. Government of the U.S. of America, [2005] EWHC (QBD Admin) 1078 (Eng.); Bermingham
& Others v. Sec. of State for the Home Dept. of the U.S., [2005] EWHC (QBD Admin) 647 (Eng.); Jen-
kins v. Government of the U.S. of America, [2005] EWHC (QBD Admin) 1051 (Eng.); Bohning v. Gov-
ernment of the U.S. of America, [2005] EWHC (QBD Admin) 2613 (Eng.); McCaughey v. Government
of the U.S. of America, [2005] EWHC (QBD Admin) 248 (Eng.); Raffle v. Government of the U.S. of
America, [2004] EWHC (QBD) 2913, (Eng.).

190  SeeTranscript of Oral Evidence, House of Commons, Before the Home Affairs Committee, Extradition,
Jan. 18, 2011, HC-644-ii (statement of Ms. Gareth Pierce and Mr. Ashfaq Ahmad; statement of Mr.

Julian Knowles), available at http://www.publications.parliament.uk/pa/cm201011/cmselect/cmhaft/
uc644-ii/uc64401.hem (last visited Sept. 10, 2011).

191 See Senate Judicial Hearings on S. 1639 (remarks of this writer). See Senate Judiciary Hearings on S. 1639,
supra note 101. Section 3199(a)(2) of S. 1639 defines “treaty” as including present and future multilat-
eral treaties ratified by the Senate.

192 Convention on Extradition, signed at Montevideo, Dec. 26, 1933, 49 Stat. 3111, T.S. No. 882.

193 Adopted at Caracas, Feb. 25, 1981, O.A.S. Doc. OEA/Ser.A/36(SEPF), reprinted in 20 1.L.M. 723
(1981).
194  See Ch. I, Sec. 4.

195  This author has identified 27 categories of international crimes covered in 281 international instru-
ments between 1815 and 2012. A number of these instruments contain a provision on which the
parties can rely for purposes of extradition in the absence of a bilateral treaty. M. CHERIF Bassiount,
INTRODUCTION TO INTERNATIONAL CRIMINAL Law (2d ed. 2012). See also M. Cherif Bassiouni, Draft
Statute International Criminal Tribunal, 9 NouveLLEs ETUDES PENALES 46 (1992). See Bassiount, ICL
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The European Union has moved in the direction of enhanced judicial integration and harmo-
nization of its criminal laws and procedure. Although the harmonization part is a natural con-
sequence of the greater affinity of the member states’ legal systems, it also reflects the greater
degree of cooperation existing between these countries where physical national boundaries have
been eliminated to ensure the free movement of people and goods. However, the European
Union has gone beyond that on the basis of the Maastricht'”® and Schengen'” agreements,
which delegate to the European Commission the power to develop Framework Directives that
have a direct effect on the national legal systems of the member states. One of these Framework

CONVENTIONS, supra note 72. Since 1985, however, several new conventions entered into effect, leading
to a new categorization of crimes with a new hierarchy. The crimes are:

1. Aggression;

2. Genocide;

3. Crimes against humanity;
4. War crimes

5. Unlawful possession, use, emplacement, stockpiling and trade of weapons, including nuclear
weapons;

6. Nuclear terrorism;

7. Apartheid;

8. Slavery, slave-related practices and trafficking in human beings;

9. Torture and other forms of cruel, inhuman or degrading treatment;
10. Unlawful human experimentation;

11. Enforced disappearances and extrajudicial execution;

12. Mercenarism;

13. Piracy and unlawful acts against the safety of maritime navigation and safety of platforms on

the high seas;

14. Aircraft hijacking and unlawful acts against international air safety;

15. Threat and use of force against internationally protected persons and United Nations personnel;

16. Taking of civilian hostages;

17. Use of explosives;

18. Unlawful use of the mail;

19. Financing of terrorism;

20. Unlawful traffic in drugs and related drug offenses;

21. Organized crime and related specific crimes;

22. Destruction and/or theft of national treasures;

23. Unlawful acts against certain internationally protected elements of the environment;

24. International traffic in obscene materials;

25. Falsification and counterfeiting;

26. Unlawful interference with international submarine cables; and

27. Corruption and bribery of foreign public officials.

See M. CHERIF BAsstouNi, INTRODUCTION TO INTERNATIONAL CRIMINAL Law, ch. III (2d ed., 2012).

196  (Treaty on European Union), February 7, 1992, Official Journal C 325, December 24, 2002.

197 Schengen Agreement, June 14, 1985 (gradual abolition of checks at common borders); Schengen
Convention, March 1995 (abolished checks at internal borders and created a single exterior border);
Schengen Acquis, Council Decision 1999/435/EC of May 20, 1999, O] L 176, 10.7.1999, p. 1. (com-
pilation of the agreement, convention, protocols, decisions, and declarations regarding the Schengen
documents).
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Decisions is the European Arrest Warrant (EAW),"® which reflects the notion of a common
European judicial space.” Although this is applicable to EU member states, there is also the
question of how the European Union as a unit deals with non—member states. Part of the
answer is found in a multilateral agreement, which essentially represents a block of EU mem-
ber states and a non-EU member state. In 2003, the European Union and the United States
signed an agreement on extradition, which provides a new legal basis for extradition between
the United States and E.U. member states.” The extradition agreement removes the legisla-
tive and certification requirements and simplifies the documentation in order to expedite the
extradition process. By facilitating direct contact between the central authorities, it attempts
to improve the channels of transmission, especially for cases concerning provisional arrest. It
further enlarges the number of extraditable offenses, by allowing extradition for any offense
that has a sentence of more than one year in prison, thus avoiding many legal issues pertaining
to “dual criminality.”**" At the same time, EU member states can rely on grounds for refusal
contained in their respective bilateral extradition treaties with the United States, since the
extradition agreement does not totally replace the bilateral treaties, but supplements them or
only replaces some provisions. European Union member states also can stipulate that the death
penalty will not be imposed and the right to a fair trial by an impartial tribunal is guaranteed.

There is also another European multilateral extradition regime by the Council of Europe,
namely the European Convention on Extradition and its three protocols.?* It should be noted
that EU member states are also Council of Europe members. Therefore, the states that are par-
ties to the United States—European Union extradition treaty are also parties to the European

198  Council Framework Decision of June 13, 2002 on the European arrest warrant and the surrender pro-
cedures between Member States (2002/584/JHA), O] L190/1 (July 18, 2002).

199 See Régis de Gouttes, Vers un Espace Judiciare Pénal Pan-Européen? 22 RecuiiL DaLLoz Sirey 154
(1991); Régis de Gouttes, Variations sur LEspace Judiciare Pénal Européen? 33 RecUriL DALLOZ SIREY
245 (1990); Christine Van den Wyngaert, LEspace Judiciare Européen: Vers une Fissure au Sein du Conseil
de LEurope? 61 Rev. INT'LE DE CRIMINOLOGIE ET DE PoLICE TECHNIQUE 289 (1980); Christine Van den
Wyngaert, LEspace Judiciare Européen Face a L'Euro-Terrorisme et la Sauvegarde des Droits Fondamentaux,
3 Rev. INT'LE DE CRIMINOLOGIE ET DE PoLICE TECHNIQUE 289 (1980).

200 Agreements on Extradition and on Mutual Legal Assistance between the European Union and the
U.S. of America, signed June 25, 2003, Council of Europe doc. 9153/03, CATS 28, USA 4. See also
Council Decision of June 6, 2003 concerning the signature of the Agreements between the European
Union and the United State of America on extradition and mutual legal assistance in Criminal Matters,

2003/516/EC, O] L181 (July 19, 2003).

Current Council of Europe Members include (in order of succession): Belgium, Denmark, France,
Ireland, Italy, Luxembourg, Netherlands, Norway, Sweden, United Kingdom, Greece, Turkey, Iceland,
Germany, Austria, Cyprus, Switzerland, Malta, Portugal, Spain, Liechtenstein, San Marino, Finland,
Hungary, Poland, Bulgaria, Estonia, Lithuania, Slovenia, Czech Republic, Slovak Republic, Romania,
Andorra, Latvia, Albania, Moldova, Republic of Macedonia, Ukraine, Russia, Republic of Croatia,
Georgia, Armenia, Azerbaijan, Bosnia and Herzegovina, Republic of Serbia, Monaco and Montenegro.
Current EU members include: Austria, Belgium, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Poland, Por-
tugal, Slovakia, Slovenia, Spain, Sweden, Netherlands, and the United Kingdom.

201  See Ch. VII, Sec. 2.

202  December 12, 1957, Europe T.S. No.24; First Additional Protocol, Oct. 15, 1975, Europe T.S. No.
86 (thirty-seven states have ratified); Second Additional Protocol, Mar. 17, 1978, Europe T.S. No. 98
(forty states have ratified); Third Additional Protocol, Jul. 7, 2010, Europe T.S. No. 209 (two states
have ratified). See generally Michael Plachta, 7hird Additional Protocol to the 1957 European Convention
on Extradition, 27 INT'L ENFORCEMENT L. ReP. 831-835 (Aug. 2011). The Convention and protocols
are open to signature and ratification by non-EU countries, but the United States has not signed or
ratified them.
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Convention on Extradition. However, because the United States—European Union treaty
comes after the convention, it supersedes it.

4.3.1. Relationship between Multilateral and Bilateral Treaties

The United States may be a party to a multilateral convention whose other state-parties have
a bilateral treaty with the United States, as is the case of the United States—European Union
treaty.® This treaty specifically states that it supersedes and replaces some of the provisions of
the bilateral treaties,®* and the United States has entered into protocols with the EU member
states to amend them in a manner consistent with the United States—European Union treaty.?”
The EU agreement and its protocols were submitted together to the Senate for advice and
consent and entered into effect on February 1, 2010.2%

It is difficult to understand the rationale of the U.S. government in developing protocols with
the EU member states, every one of which requires Senate advice and consent, when the mul-
tilateral United States—European Union treaty would apply to all of these states and contain
the same treaty language. This would clearly avoid the risk of having different treaty language
as it presently exists with respect to these bilateral treaties. Logically, a single multilateral treaty
employing the same language and applying to all EU member states would greatly enhance the
uniformity of application and provide for judicial economy.?”

As stated above, the United States has as a matter of policy, particularly since the Reagan
administration in the 1980s, explicitly rejected reliance on multilateral treaties as a legal basis
for extradition, though there is of course nothing in U.S. legislation that calls for such a prac-
tice. Moreover the United States has ratified the 1931 Montevideo Convention.?®® But the
policy of not relying on multilateral treaties has been applied rather consistently as a politi-
cal choice. This means that different policies can change that initial one. Indeed since 1988
with the United States’ ratification of the United Nations Convention Against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, the United States has adopted a new policy, and
that is to rely on a multilateral treaty as a way of supplementing bilateral treaties providing
that the counterpart in the bilateral treaty is also a state-party to the multilateral convention.
This policy shift subsequently extended to the provisions of the corruption convention, the
organized crime convention, and the United States—European Union Framework convention.

The United States still does not rely on any of these multilateral treaties as the basis for extra-
dition, rather than relying on the bilateral treaty. However, if a provision of the multilateral
treaty expands extraditable offenses or contains other provisions affecting the modalities of

203  EU-U.S. Extradition Treaty, supra note 201. The twenty-five EU states are party to this treaty. Agree-
ment on extradition between the European Union and the U.S. of America, July 19, 2002, Article 3(1).

204  Twenty-three European states have entered into extradition treaties, amendments, or supplementary
treaties with the United States since 2004. See Appendix IV.

205  Article 3(2)(a) states: “The European Union, pursuant to the Treaty on European Union, shall ensure
that each Member State acknowledges, in a written instrument between such Member State and the
U.S. of America, the application, in the manner set forth in this Article, of its bilateral extradition treaty
in force with the U.S. of America.”

206 See European Commission Treaties Office Database, Agreement on Extradition between the European
Union and the U.S. of America 2003 O.]. 27 (L 181), available ar http://ec.europa.cu/world/agree-
ments/prepareCreateTreaties Workspace/ treatiesGeneral Data.do?step=0&redirect=true&treatyld=5461
(last visited Sept. 24, 2012) (summary of treaty); U.S. Department of Justice, Office of Public Affairs,
U.S./EU Agreements on Mutual Legal Assistance and Extradition Enter Into Force, Feb. 1, 2010, available
at htep:/Iwww.justice.gov/opa/pr/2010/February/10-opa-108.html (last visited Sept. 10, 2011).

207  See Ch. 1, Sec. 4.2.

208  Convention on the Rights and Duties of States (Montevideo Convention), Dec. 26, 1933, 165 LN.T.S.
19, reprinted in 28 Am. J. INT'L L. (Supp.) 75 (1934).
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extradition, the United States has considered the multilateral treaty as automatically supplement-
ing the bilaterals (with respect to the state-parties of the multilaterals who are also a party to the
bilateral). This practice is not based on legislation, nor is there anything explicitly stated in the
treaties in question that specifically authorizes their interpretation to be construed as permitting a
selective use of multilateral treaty provisions to implicitly amend bilateral treaty provisions without
even an exchange of letters by and between the representatives of the states having bilateral treaties
with the United States.

There is no logical explanation for what appears to be an anomalous practice, other than the reluc-
tance of various administrations over the last twenty years from seeking to amend the provisions
of Title 18 applicable to extradition, or, for that matter, to adopt a standalone act to authorize this
type of treaty practice.

4.4. The United States’ Non-Surrender Agreements with Certain
States in Order to Avoid ICC Jurisdiction

Since 2002, the United States, which is not a state-party to the Rome Statute of the International
Criminal Court (ICC), has entered into agreements with both state-parties and non-state-parties
to the ICC pursuant to Article 98, aimed at preventing the surrender of any U.S. national to the
court.?” These agreements are based on an expanded reading of Article 98 of the ICC statute and
have become a part of the current U.S. policy, which is opposed to the ICC. The Bush administra-
tion was inconsistent in its treatment of the agreements, submitting some for ratification, while
considering others as executive agreements, which do not need to go to the Senate for advice and
consent. Very few of these agreements have been submitted for parliamentary approval in the
countries that have signed them.

As of 2011, ninety-six bilateral non-surrender agreements are listed as being in force with the
Department of State,?'” of which twenty-one have been ratified and eighteen are considered execu-
tive agreements, which do not need ratification.?'! Since the signing of the first “non-surrender”

209  See Appendix V for a list of countries with which the United States has concluded Article 98 Agreements.
M.CuERir Bassiount, 1 THE LEGisLATIVE HisTORY OF THE INTERNATIONAL CRIMINAL COURT: INTRO-
DUCTION, ANALYSIS, AND INTEGRATED TExT at 123 (2005); M. CHERIF BassiouNI, THE STATUTE OF
THE INTERNATIONAL CRIMINAL COURT: A DocuMENTARY HisTORY (1998); M. Cherif Bassiouni, /nter-
national Criminal Court Ratification and National Implementing Legislation, 71 Rev. INT'L DE DrOIT
PénNaL (2000).

210 See Appendix V for a complete list of countries with which the United States has concluded Article 98
agreements. However, there seems to be a discrepancy in the number of such agreements between the
State Department’s press release and the number found in the Treaties in force. See U.S. Signs 100th Article
98 Agreement, U.S. Department of State Press Statement (released May 3, 2005). For the collection of
these non-surrender agreements, see the Georgetown University Law Library at the following website
http://www.ll.georgetown.edu/intl/guides/article_98.cfm. See also Coalition for the International Crimi-
nal Court, Status of US Bilateral Immunity Agreements, available at http://www.iccnow.org/documents/
CICCFS_BIAstatusCurrent.pdf (last visited Sept. 24, 2012). The Coalition for the ICC has documented
“102+” such agreements, which is also questionable. The difficulty in ascertaining the exact number is
due to the fact that some of these purported agreements are in the nature of an exchange of diplomatic
notes that may not fulfill the criteria needed to be considered a treaty. Moreover, the reader should bear in
mind exchanges of diplomatic notes or Memoranda of Understanding (MOU) must not only conform to
the international understanding of what constitutes a treaty under the Vienna Convention on the Law of
Treaties and customary international law, but that due regard should be given to national constitutional
requirements of the states with which the United States entered into these Article 98 Agreements. In many
of the cases these agreements have not been submitted for ratification in the foreign countries listed by the
U.S. Department of State. All of this raises questions about the reliability of these purported agreements.

211  See Coalition for the International Criminal Court, Status of US Bilateral Immunity Agreements, avail-
able ar htep://[www.iccnow.org/documents/ CICCFS_BIAstatusCurrent. pdf (last visited Sept. 24, 2012).
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agreement between the United States and Romania on August 1, 2002, the U.S. effort to secure
the agreements has been criticized by both governments and nongovernmental organizations

(NGOs) alike.?*?

Despite a large number of agreements, the structure of the non-surrender agreements is simi-
lar.?"® At their core, each one of the agreements is aimed at prohibiting the surrender of any
persons (defined broadly to include any nationals of one or both parties to the non-surrender
agreement) to select international tribunals, absent the express consent of the other party.
The vast majority of the agreements specifically prohibit the surrender of U.S. nationals to
the ICC specifically, while a much smaller number prohibits the surrender of U.S. nationals
to any international tribunal, unless the tribunal has been established by the UN Security
Council, or surrender to any other tribunal, except if the obligation to surrender or transfer
comes from an agreement to which both the United States and the other state are parties.?'*
‘The agreements also contain provisions requiring the foreign state to ensure the non-surrender
(to the ICC, or any other tribunal) in cases where the U.S. national is extradited, surrendered,
or otherwise transferred, to a third country, pursuant to some other agreement. Thus, a party
to the non-surrender agreement is precluded from transferring an individual to a third state if
that third state may surrender the individual to the ICC.

In addition to the questionable legality of the agreements,?" they are essentially the opposite

of extradition because they restrict surrender, rather than facilitate the surrender of an indi-
vidual falling within the purview of the agreement. However, despite their restrictive nature,
state-parties to these agreements retain the ability to investigate and prosecute individuals who
have committed crimes within the jurisdiction of the ICC on their territory, which stems from
the application of the territoriality principle. Thus, if a crime is committed on the territory of
a state that has concluded a non-surrender agreement with the United States, it cannot rise
above the jurisdiction of that state which has primary jurisdiction in the case. The territorial
state may relinquish jurisdiction to the United States (as the state of nationality) or another
state that may have jurisdiction through active or passive personality doctrine,*'® which allows
for the exercise of jurisdiction in cases where citizens or the national interest of the state have
been harmed and the state exercises extraterritorial jurisdiction.?"”

As of 2006, agreements from the following countries have been ratified: Gambia, Ghana, Sierra Leone,
Angola, Cape Verde, Mauritania, Mozambique, Guyana, Panama, El Salvador, Cambodia, East Timor,
Bhutan, Albania, Bosnia-Herzegovina, Georgia, Macedonia, Tajikistan, Kazakhstan, and Jordan. Agree-
ments from the following countries are considered executive orders: Botswana, Democratic Republic of
the Congo, Malawi, Nigeria, Uganda, Cameroon, Equatorial Guinea, Sao Tome and Principe, Antigua
and Barbuda, Columbia, Afghanistan, India, Philippines, Turkmenistan, Algeria, Israel, and United
Arab Emirates.

212 'The European Union, for example, has rejected the U.S. practice of concluding these agreements and
has developed a set of guidelines to be used by member states in reference to these agreements. See Inter-
national Criminal Court (ICC)—Council Conclusions, iz General and External Relations, 2450th
Sess., at 9-10, Doc. 12134/02-Press 279 (2002), available at http://ue.eu.int/ueDocs/cms_Data/docs/
pressdata/en/gena/72321.pdf (last visited Sept. 24, 2012). For the views of the NGO community, see
the web page of the Coalition for the International Criminal Court, available at http:/[www.iccnow.
org/?mod=bia (last visited Sept. 24, 2012).

213 See Attila Bogdan, 7he U.S. and the International Criminal Court: Avoiding Jurisdiction through Bilateral
Agreements in Reliance on Article 98, 8 INT'L Crim. L.R. 1 (2006).

214 See Appendix V for a list of countries with which the United States has concluded Article 98 agreements.

215  Bogdan, supra note 214.

216 See Ch. VL.

217 See Christopher L. Blakesley, Extraterritorial Jurisdiction, in 11 INTERNATIONAL CRIMINAL Law: PROCE-
DURAL AND ENFORCEMENT MECHANISMS (M. Cherif Bassiouni ed., 2d ed., 1999).
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The U.S. government has pursued an active campaign against the ICC, threatening every state,
whether an ICC member or not, with loss of U.S. aid, both military and economic, should
they not agree to a non-surrender agreement under Article 98. In pursuing this course, the
United States has adopted the American Service-Members’ Protection Act (ASPA) on August
2, 2002, which provides that U.S. military assistance to ICC state parties will be withheld
unless they sign a bilateral non-surrender agreement.?'® As a result of this act, at least eighteen
ICC member states have lost all U.S. military assistance. In 2004, the United States amended
the Foreign Operations Appropriation Bill (“Nethercutt Amendment”).?"” The Nethercutt
Amendment allows Congress to deny economic assistance to countries that are ICC members
if they fail to sign a bilateral non-surrender agreement. At the same time, countries that sign
a bilateral non-surrender agreement are awarded large aid packages almost immediately.??°
Fifty-three countries have refused to sign these bilateral non-surrender agreements, and several
of them had already lost large portions of their aid.**! NATO members have been exempted
from these cuts, and none of them have requested economic assistance from the United States.

4.5. Reciprocity and Comity

Although the view has been expressed that the United States will grant or request extradition
only pursuant to a treaty, there have been several instances where it has deviated from that
practice. In these instances, extradition was granted or requested on the basis of comity or
reciprocity.??

There are few recorded instances where the United States granted extradition to a request-
ing state in the absence of a treaty.””® The most well-known case is that of Arguelles, which
occurred in 1864.% Arguelles, an officer in the Spanish army, had been accused in Spain of
selling individuals into slavery for his own personal gain. Although the United States had no
extradition treaty with Spain, it granted Spain’s extradition request on the basis of comity
because the crime was an international one. The secretary of state defended the decision as
follows:

There being no treaty of extradition between the U.S. and Spain, nor any act of Congress direct-
ing how fugitives from justice in Spanish dominions shall be delivered up, the extradition in the

218  American Service-Members’ Protection Act of 2002, §§ 2001-2015, Pub. L. No. 107-206, 116 Stat.
820 (2002). The Act was satirically dubbed the “Hague Invasion Act” by its critics.

219  Limitation on Economic Support Fund Assistance for Certain Foreign Governments That Are Parties to
the International Criminal Court, §574, Pub. L. No. 109-102 (2005).

220  U.S. Bilateral Immunity Agreements or So-Called “Article 98” Agreements, Questions & Answers,
last updated Aug. 5, 2005, available at htp:/[www.iccnow.org/documents/FS-BIAsAug2005.pdf (last
visited Sept. 24, 2012).

221  Coalition for the International Criminal Court, Countries Opposed to Signing a US Bilateral Immu-
nity Agreement: US Aid Lost in FY04 and FY05 and Threatened in FY06, http://www.iccnow.org/
documents/CountriesOpposedBIA_AidLoss_current.pdf (last visited Sept. 24, 2012). See also U.S.
State Department, Congressional Budget Justification for Foreign Operations, available at http://www.
state.gov/s/d/rm/rls/cbj/ (last visited Sept. 24, 2012). In 2005, Kenya lost 98 percent of its international
military education and training and foreign military financing funding after becoming a party to the
ICC. In 2004, Malta lost 83 percent of all foreign aid from the United States, approximately $1.25 mil-
lion dollars.

222 'The Constitutional Court of South Africa has discussed this principle. Harksen v. President of the Repub-
lic of South Africa and others, 2000 Constitutional Court CCT41/99, 2000 (2) SA 825 (CC) at 53-55
(S. Afr).

223 See 1 MOORE, EXTRADITION, supra note 2, at 33-35 (discussing the Arguelles case); WHITEMAN DIGEST,
supra note 70, at 744-745 (discussing the Koveleskie case).

224 See 1 MOORE, EXTRADITION, supra note 2, at 33-35.
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case referred to in the resolution of the Senate is understood by this Department to have been
made in virtue of the law of nations and the Constitution of the U.S.. Although there is a con-
flict of authorities concerning the expediency of exercising comity towards a foreign government
by surrendering, at its request, one of its own subjects charged with the commission of crime
within its territory, and although it may be conceded that there is no national obligation to make
such a surrender on a demand therefore, unless it is acknowledged by treaty or by statute law, yet
a nation is never bound to furnish asylum to dangerous criminals who are offenders against the
human race; and it is believed that if; in any case, the comity could with propriety be practiced,
the one which is understood to have called forth the resolution furnished a just occasion for its
exercise.”?

In 1996, the Third Circuit in Saroop v. Garcia relied on principles of comity to determine
the validity of the extradition treaty between Trinidad and Tobago and the United States.”
Saroop, a citizen of Trinidad and Tobago, was indicted in the United States on charges of
drug trafficking and conspiracy. In her defense, Saroop contended that the extradition treaty
between the United States and the United Kingdom, signed in 1931, was never ratified by
Trinidad and Tobago; therefore, the United States lacked a valid treaty supporting her extradi-
tion.”” To determine the validity of the extradition treaty, the Third Circuit relied on a deci-
sion from the High Court of Justice of Trinidad and Tobago, which stated:

the [Extradition] Act qualified as one of the existing laws of the Colony of Trinidad and Tobago
immediately before the commencement of [the 1962 Act]. It was consequently preserved by
the provisions of that section as part of the law of the independent Dominion of Trinidad and

Tobago...?

The High Court of Justice explicitly held that the extradition treaty was incorporated into
the laws of Trinidad and Tobago, and, therefore, binding upon Saroop. Recognizing that “the
comity doctrine does not reach the force of obligation,” the Third Circuit stated that “[comity]
creates a strong presumption in favor of recognizing foreign judicial decrees.”” As a result,
the Third Circuit upheld the validity of the extradition treaty between the United States and
Trinidad and Tobago based on the decision of the High Court of Justice, and the overt intent
and actions of the two countries to be bound by the extradition treaty.?*

Although the United States has rarely granted extradition on the basis of comity or reciproc-
ity, it has on occasion requested extradition on these bases. Usually, its request on the basis
of comity has been coupled with the observation that the United States would be unable to
reciprocate if the requested state sought extradition from the United States in the absence of
a treaty.® The United States has resorted to this basis to supplement treaty relations when
the applicable extradition treaty does not include, as an extraditable offense, the offense for
which the relator has been indicted. For example, in Fiocconi v. Attorney General of United
States,* ltaly surrendered the relators to the United States in an act of comity. The United
States’ request was not based on its extradition treaty with Italy because the treaty did not list
the crime of conspiracy to import heroin, the offense for which extradition was requested, as

225 Id. at 35.

226 Saroop v. Garcia, 109 E3d 165 (3d Cir. 1996).
227  Id.at 167.

228  Id.at 169.
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230 Id.act 171.

231  For earlier cases where the United States requested extradition on the basis of comity, see 1 MOORE,
EXTRADITION, supra note 2, at 41-42.

232 Fiocconi v. Attorney General of the United States, 462 E2d 475 (2d Cir. 1972).
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an extraditable offense.”> However, Italy granted extradition and surrendered the relators to
the United States.?**

In a few instances occurring in the 1800s, the United States requested extradition with the
assurance that it would reciprocate, even though the United States had no extradition treaty
with the requested states. For example, in 1855 the United States requested that Spain
extradite an individual charged with murder in New York, and noted that the extradition
“would be considered as an act of courtesy which would be appreciated and reciprocated.”*
Similarly in 1878, the United States requested that Portugal extradite an individual who
had been charged with embezzlement in the United States.?® The Portuguese government
responded that it would be willing to comply if the proper documents were provided, and
expressed the hope that “if at any time [the Portuguese government] has to address a requisi-
tion of like nature to the government of the United States, the same would be received with
equal good will.”? The U.S. government answered that “such application will meet with an
equally prompt and effectual response.” “[We] are fully alive to the courtesy shown by [the
Portuguese government] in this instance, and will not fail to give a like evidence of its good
feeling to any similar application made to it.”*® The relator was extradited to the United
States. These commitments of reciprocity were of questionable legal validity in the absence
of a treaty, as evidenced by the fact that in 1833 and 1888, when the Portuguese government
requested that the United States extradite a fugitive and referred to the case discussed above,
the United States refused extradition on the grounds that no extradition treaty existed with
Portugal . ?

It should be noted that the United States relies on other forms of ad hoc arrangements to
secure extradition in the absence of a formal treaty. This has been the case with Egypt, where in
at least one matter, the United States relied on a “letter of understanding” to obtain the surren-
der of an Israeli citizen arrested in Egypt at the request of the U.S. government.?* The United
States would not be able to surrender anyone from this country on such a basis, however, as
it would violate Title 18 § 3183, which requires a treaty as a precondition of extradition.?!

In Munafv. Geren, U.S. forces in Iraq had arrested two naturalized U.S. citizens of Iraqi origin
who had been captured by U.S. forces in that country and held on a U.S. base. Even though

233 See Ch. VIL.

234 The United States also resorted to comity as the basis of its requests when it asked Lebanon to extradite
an individual to face charges of drug trafficking, as there was no extradition treaty between Lebanon and
the United States at that time. See United States v. Paroutian, 299 E2d 486 (2d Cir. 1962), affd on other
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States v. Accardi, 241 E Supp. 119 (S.D.N.Y. 1964), affd, 342 F.2d 697 (2d Cir.), cert. denied, 382
U.S. 954 (1965). See also Alona Evans, Legal Bases of Extradition in the U.S., 16 N.Y.L.E. 525, 532-533
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116 (1975).
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an extradition treaty between the United States and Iraq had existed since 1935, the United
States opted to simply surrender these two individuals to Iraqi authorities, without reference to
the existence of an extradition treaty. This can therefore be referred to as a form of extradition
outside of a treaty with the consent of the interested states.

On August 30, 2009, the United States secured the surrender from the government of Cambo-
dia three U.S. citizens who had entered that country as sex tourists. All three had been charged
with the federal crime of “sex tourism” under Title 18 § 2423(f). They had previously been
charged or convicted of sex-related crimes in the United States. What was unusual in this case
is that the formal request submitted by the U.S. embassy to the prime minister of Cambodia
was delivered on August 21, 2009, and that the order for the surrender of these three requested
individuals was approved by the Minister of Justice four days later on August 25. This is prob-
ably the fastest extradition case in the history of U.S. extradition practice.*®

4.6. Military Rendition
4.6.1. Status of Forces Agreements

The United States relies on status of forces agreements (SOFAs) as an alternative basis for
rendition,** but does not consider the practice as part of extradition. A SOFA is an agree-
ment between the United States and a host state of U.S. armed forces regarding, inter alia,
the criminal jurisdiction that either state may have over U.S. armed services personnel who
are alleged to have engaged in criminal conduct in the host state. The typical SOFA provides
that the United States has the primary right to submit the accused service-person or civilian
employee to criminal prosecution if the alleged offense was committed in the performance
of official duty or if it was directed against the property or person of the U.S. military com-
munity. All other offenses, on the other hand, are within the primary criminal jurisdiction of
the host country. Either state may, however, relinquish its primary jurisdiction to the other
state-party.’*®

The SOFAs also set forth rendition procedures. Usually, a member of the U.S. armed services
who is accused of a criminal offense in the host state will be held in custody by U.S. armed
forces until the imposition of a criminal sentence by the judiciary of the host state. The deten-
tion by U.S. military authorities is based on the Uniform Code of Military Justice.?®® The
convicted service-person is delivered by the U.S. military authorities to the host state to serve
the judicially imposed sentence.*’

242 See Ch. 1, Sec. 6.

243 Raja Abdulrahim, U.S. Charges Three Men with Having Sex with Children in Cambodia, L.A. TIMEs,
Sept. 1, 2009, available at: http://articles.latimes.com/2009/sep/01/local/me-cambodial.
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2 vols. 1973). For a more recent appraisal of new trends in U.S. bilateral status of Forces Agreements see
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Surrender of a member of U.S. armed forces for foreign trial pursuant to a SOFA has been upheld
by the U.S. Supreme Court.?®® A landmark case is Holmes v. Laird** In Holmes, American service-
men stationed in Germany requested a U.S. federal court to enjoin their surrender to Germany
to serve criminal sentences imposed upon them by German courts. The servicemen had been
convicted of attempted rape and related offenses committed in Germany. Shortly before the pro-
nouncement of the German appellate court decision affirming their convictions, they left West
Germany without authorization and returned to the United States. Thereafter, they surrendered
to U.S. Army officials and initiated litigation in a federal district court to prevent their rendition
to Germany. They claimed primarily that the German court’s failure to provide the procedural
guarantees set forth in the applicable SOFA rendered their convictions invalid.

The federal court rejected these claims on the grounds that it did not have the authority to
review the sufficiency of the German courts’ determinations. In reaching this conclusion, the
court relied upon Neely v. Henkel,”® where a U.S. citizen contended that a federal statute
authorizing extradition pursuant to a treaty was unconstitutional because it failed to secure to
the accused surrendered to a foreign state for trial in its tribunals those constitutional rights
provided in the United States. The Holmes court determined that the Neely court’s rejection of
such a claim was controlling:

What we learn from Neely is that a surrender of an American citizen required by treaty for pur-
poses of a foreign criminal proceeding is unimpaired by an absence in the foreign judicial system
of safeguards in all respects equivalent to those constitutionally enjoined upon American trials.
We do not believe that [this] teaching has been eroded by time, nor that the slight factual differ-
ences between the pretrial extradition there and the post-conviction surrender here removes the
instant situation from Neelys ambit.

We conclude, then, that the Constitution erects no barrier to appellants’ surrender to the Federal
Republic.”!

248  See Wilson v. Girard, 354 U.S. 524 (1957). See also Holmes v. Laird, 459 E2d 1211 (D.C. Cir. 1972),
cert. denied, 409 U.S. 869 (1972); Williams v. Rogers, 449 F.2d 513 (8th Cir. 1971), cert. denied, 405
U.S. 926 (1972); Cozart v. Wilson, 236 E2d 732 (D.C. Cir.), vacated, 352 U.S. 884 (1956); United
States ex rel. Stone v. Robinson, 309 E. Supp. 1261 (W.D. Pa.), affd, 431 F2d 548 (3d Cir. 1970);
Smallwood v. Clifford, 286 E. Supp. 97 (D.D.C. 1968). In Plaster v. United States, 720 E2d 340
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ant to the NATO SOFA. Under that agreement, the United States would retain jurisdiction only over
those offenses committed by servicemen on a U.S. military base or that arose out of the performance of
an official duty. Germany could thus claim jurisdiction over Plaster for the crime of murder. However,
the treaty allowed Germany to waive its jurisdiction in favor of the United States. In 1959, the United
States and Germany signed a Supplementary Agreement to the SOFA Treaty, July 1, 1963, T.I.A.S. No.
5351. The agreement provided, inter alia, that Germany would automatically waive its jurisdiction in
favor of U.S. military courts at the request of the United States. Germany could recall its waiver only by
notifying the United States within twenty-one days of receipt of a request for waiver. Plaster, a service-
man, had been suspected of murder in Germany, but had fled to the United States. While in custody for
a murder committed in Wisconsin, Plaster allegedly confessed to the German murder. The United States
formally notified Germany of its request of a waiver of Germany’s jurisdiction. Germany urged the trial
of Plaster and another serviceman for the German murder by an American military court, but did not
recall its waiver. The Army filed formal court-martial charges against Plaster and the other serviceman.
The Army ceased its pursuit of the prosecution when the Supreme Court handed down the Miranda
decision, thus rendering the confession potentially inadmissible. Ultimately the Army promised Plaster
transnational immunity from prosecution for the German murder if he agreed to testify against the
other serviceman. Miranda v. Arizona, 396 U.S. 868 (1969).
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The Holmes decision demonstrates the similarity between SOFAs and extradition treaties.
Although SOFAs and extradition treaties are similar in some respects, there are several impor-
tant distinctions between them.?? For example, SOFAs do not require a judicial determina-
tion by a U.S. tribunal before surrender of the national to the host state, nor do they allow the
U.S. executive’s exercise of discretion to refuse surrender.”>® Both of these provisions are usually
included in extradition treaties, however, and are required by U.S. legislation.?®* In addition,
SOFAs generally cover an entire range of criminal conduct that permits the host country’s
exercise of primary jurisdiction.?” Extradition treaties, on the other hand, are applicable only
to those criminal offenses specifically enumerated in the treaty.>® Furthermore, although an
extradition treaty may prohibit a state’s surrender of its own nationals to face prosecution in a
foreign state, a SOFA may nevertheless permit such surrender if the accused was a member of
the armed forces or a civilian employee of the armed forces when the alleged offense was com-
mitted in the host country.”” As one commentator has noted:

It is...apparent that extradition may be totally ineffective in a large number of cases where
an individual encompassed by a SOFA manages to leave the receiving state before the alleged
crime is adequately disposed of by the state. Some of the cases may be resolved by the exercise of
American jurisdiction (if any exists) since the SOFAs do not prohibit such outside the receiving
state. The difficulty of obtaining witnesses may, however, make this possibility practically inef-
fective. Since the U.S. follows the principle that individuals will not be surrendered to a foreign
state absent a treaty obligation to do so or an authorizing statute, and there is no statute presently
permitting extradition to any SOFA country, any requirement to return the fugitive individual
to the receiving state must be found, if at all, in the SOFA.»®

4.6.2. Occupational Forces

There have been instances during the history of the United States when its military was present
in a foreign state or territory and rendition in the absence of a treaty was undertaken.”” Rendi-
tion in these cases is subject to U.S. extradition legislation.* Statutory enactments authorizing
the removal of individuals to or from areas under U.S. military control in order to face pros-
ecution or punishment can replace an extradition treaty as the legal basis for such rendition.*’
Such cases were quite rare, as the United States had no occupying forces in any foreign state
and had SOFAs with states in which it has troops stationed.?¢*
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The United States has for the last fifty years engaged itself militarily in a number of countries,
usually for short-duration military operations, such as in the Dominican Republic (1965) and
Panama (1990). During the operation in Panama, U.S. forces seized the then head of state,
General Manuel Noriega, brought him to Miami, Florida, where he was prosecuted and con-
victed for drug trafficking.*

Since then, the United States has engaged in long-term military occupation in such countries
as Afghanistan as of 2001 and Iraq as of 2003 without a SOFA agreement until 2008.%%* In
both of these countries, U.S. troops have been accused of committing crimes against the local
population. The United States has claimed that the Uniform Code of Military Justice and
Title 10 apply exclusively to the U.S. military personnel abroad.?® The U.S. military and the
CIA have operated in these two theaters including bringing in and removing persons without
any legal process and in disregard of the Constitution and U.S. law.?® The United States has
entered into defense cooperation agreements (DCAs), which unlike SOFAs are sometimes
classified documents.?’

In Munaf'v. Geren, the Supreme Court held that two naturalized U.S. citizens of Iraqi origin,
who had voluntarily gone back to Iraq, could be turned over from U.S. military custody to
Iraqi custody without the formality of going through the existing extradition treaty between
the two countries.”®® The Supreme Court identified that the two individuals had been in one
case charged with a crime under Iraqi law, and in another case suspected of a crime under Iraqi
law.?® The fact that they were held in the custody of the U.S. military did not remove them
from the exercise of territorial sovereignty by Iraq.”’® Arguments by and on behalf of the peti-
tioners were to the effect that because they were held on a U.S. military base, which was under
the exclusive jurisdictional control of the U.S. military, they should be treated, for purposes
of their surrender to the territorial state, as if they were members of the U.S. armed forces or
accompanying civilian personnel.?”! The argument was akin to saying that on these U.S. bases
U.S. law applied, and there was no rational distinction as between U.S. citizens, namely mili-
tary and civilians, when it came to their surrender to the territorial state.””> The United States
is assumed to exercise limited jurisdiction within these bases and should not simply turn over

263 See United States v. Noriega, 808 E Supp. 791 (S.D. Fla. 1992); subsequent appeal at 117 E3d 1206
(11th Cir. 1997); related proceeding at Noriega v. Pastrana, 2008 U.S. Dist. LEXIS 108682 (S.D. Fla.
Jan. 14, 2008); affd by 564 F.3d 1290 (11th Cir. 2008). It is interesting to note that the United States
considered Manuel Noriega a prisoner of war within the meaning of the Geneva Conventions, thus
justifying his seizure in Panama and his transfer to the United States. The United States considered his
prosecution during his detention as a prisoner of war (POW) justifiable because it was for common
criminal acts preceding his seizure as a POW.
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a U.S. citizen to the Iraqi government without going through the formalities of the extradition
treaty.?”? The Supreme Court recognized the validity of the petitioner’s challenges by means
of the defendants filing a habeas corpus petition to oppose their transfer from U.S. custody to
Iraqi custody.””* The court held:

Given these facts, our cases make clear that Iraq has a sovereign right to prosecute Omar and
Munaf for crimes committed on its soil. As Chief Justice Marshall explained nearly two centuries
ago, “[the jurisdiction of the nation within its own territory is necessarily exclusive and abso-
lute.” The Schooner Exchange v. M Faddon, 11 U.S. 116, 7 Cranch 116, 136, 3 L. Ed. 287 (1812).
See Wilson, supra, at 529, 77 S. Ct. 1409, 1 L. Ed. 2d 1544 (“A sovereign nation has exclusive
jurisdiction to punish offenses against its laws committed within its borders, unless it expressly
or impliedly consents to surrender its jurisdiction”); Reid v. Covert, 354 U.S. 1, 15, n. 29, 77
S. Ct. 1222, 1 L. Ed. 2d 1148 (1957) (opinion of Black, J.) (“[A] foreign nation has plenary
criminal jurisdiction. .. over all Americans. .. who commit offenses against its laws within its ter-
ritory”); Kinsella v. Krueger, 351 U.S. 470, 479, 76 S. Ct. 886, 100 L. Ed. 1342 (1956) (nations
have a “sovereign right to try and punish [American citizens] for offenses committed within their
borders,” unless they “have relinquished [their] jurisdiction” to do so).

This is true with respect to American citizens who travel abroad and commit crimes in another
nation whether or not the pertinent criminal process comes with all the rights guaranteed by
our Constitution. “When an American citizen commits a crime in a foreign country he cannot
complain if required to submit to such modes of trial and to such punishment as the laws of that
country may prescribe for its own people.” Neely v. Henkel, 180 U.S. 109, 123, 21 S. Ct. 302,
45 L. Ed. 448 (1901).2”

Since then, however, the United States and Iraq have signed a SOFA?® as well as a Strategic
Framework Agreement for a Relationship of Friendship and Cooperation between the United
States of America and the Republic of Iraq.?””

In Article 12 of the SOFA, the United States recognizes the primary right to exercise jurisdic-
tion of Iraq over members of U.S. forces and the civilian component accompanying U.S. forces
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world/iraq.security_1_parliament-security-agreement-sadrists?_s=PM:WORLD (last visited Sept. 24,
2012) (reporting that Iraqi lawmakers decried the U.S.~Iraq security agreement). See also Karen DeY-
oung, U.S., Iraq Scale Down Negotiations Over Forces, WasH. PosT, July 13, 2008, available at htep://
www.washingtonpost.com/wp-dyn/content/article/2008/07/12/AR2008071201915.html (last visited
Sept. 24, 2012); but see Rubaie Denies Hall of Irag—US Security Pact, ALsUMARIA IRAQ, July 15, 2008,
available at http:/[www.alsumaria.tv/en/lrag-Newsl-20093-Rubaie-denies-halt-of-Irag-US-security-act.
html (last visited Apr. 1, 2010). The Iraqi Cabinet approved the agreement on November 16, 2008 and
the agreement was thereafter submitted to the Parliament. Parliamentary reaction to the agreement was
mixed, with the Sadr party vocally opposing the plan and staging demonstrations to disrupt the voting
process in Parliament. The agreement was finally reached on December 4, just prior to the December
31 sunset deadline of the UN Resolution that gave the United States the fig-leaf cover of legitimacy to
have a military presence in Iraq.
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stationed in Iraq.”® Article 12 however limits Iraqi jurisdiction to “grave premeditated felo-
nies” that are committed by U.S. forces and civilian components whether on or off duty out-
side U.S. installations.?””

4.6.3. United States Military Personnel as a Part of UN Peacekeeping
Missions

'The United States has contributed military personnel to UN missions and peacekeeping opera-
tions, but no thought has been given to the questions raised in Sections 4.5.1 and 4.5.2. Such
contributions of military personnel are presumably based on a “contract” between the United
States and the United Nations. Consequently, U.S. military personnel may not benefit from
the United Nations Treaty on Privileges and Immunities.?®* As things now stand, U.S. military
personnel remain under U.S. military jurisdiction and the Uniform Code of Military Justice
applies. Presumably, the law that applies to their extradition from the United States is the
same as for civilians, but this has never been addressed by U.S. official policy or decided by
U.S. courts.

4.7. Return of Transferred Offenders

Under the Foreign Offenders Transfer Act,” an individual who is a U.S. citizen may be
returned to the United States to serve a sentence imposed by a foreign state for a crime com-
mitted in that state. In accordance with Title 18 § 4114, a transferred offender may be subse-
quently returned to the sentencing state to serve the remainder of his or her sentence. Section
4114 provides:

Section 4114. Return of transferred offenders

(a) Upon a final decision by the courts of the U.S. that the transfer of the offender to the U.S. was
not in accordance with the treaty or the laws of the U.S. and ordering the offender released from
serving the sentence in the U.S. the offender may be returned to the country from which he was
transferred to complete the sentence if the country in which the sentence was imposed requests
his return. The Attorney General shall notify the appropriate authority of the country which
imposed the sentence, within ten days, of a final decision of a court of the U.S. ordering the
offender released. The notification shall specify the time within which the sentencing country
must request the return of the offender which shall not be longer than thirty days.

(b) Upon receiving a request from the sentencing country that the offender ordered released be
returned for the completion of his sentence, the Attorney General may file a complaint for the
return of the offender with any justice or judge of the U.S. or any authorized magistrate within
whose jurisdiction the offender is found. The complaint shall be upon oath and supported by
affidavits establishing that the offender was convicted and sentenced by the courts of the coun-
try to which his return is requested; the offender was transferred to the U.S. for the execution of
his sentence; that the offender was ordered released by a court of the U.S. before he had com-
pleted his sentence because the transfer of the offender was not in accordance with the treaty or
the laws of the U.S.; and that the sentencing country has requested that he be returned for the

278  Strategic Framework Agreement for a Relationship of Friendship and Cooperation between the United
States of America and the Republic of Traq (“Framework Agreement”) (Nov. 17, 2008).

279 M. Cherif Bassiouni, Legal Status of U.S. Forces in Iraq from 2003—-2008, 11 Cwu. J. INT’L L. 1, 20-25
(2008).

280  Convention on the Privileges and Immunities of the United Nations, 21 U.S.T. 1418, T.LLA.S. No.
6900, 1 U.N.T.S. 16 (entered into force Sept. 17, 1946).

281 18 U.S.C. §§ 4100-4115 (1988). See also M. Cherif Bassiouni, Transfer of Prisoners: Policies and Prac-
tices of the U.S., in Basstount, II INTERNATIONAL CRIMINAL Law 239 (1999).
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completion of the sentence. There shall be attached to the complaint a copy of the sentence of
the sentencing court and of the decision of the court which ordered the offender released.

A summons or a warrant shall be issued by the justice, judge or magistrate ordering the offender
to appear or to be brought before the issuing authority. If the justice, judge, or magistrate finds
that the person before him is the offender described in the complaint and that facts alleged in
the complaint are true, he shall issue a warrant for commitment of the offender to the custody of
the Attorney General until surrender shall be made. The findings and a copy of all the testimony
taken before him and of all documents introduced before him shall be transmitted to the Secre-
tary of State, that a Return Warrant may issue upon the requisition of the proper authorities of
the sentencing country, for the surrender of offender.

(c) A complaint referred to in subsection (b) must be filed within sixty days from the date on
which the decision ordering the release of the offender becomes final.

(d) An offender returned under this section shall be subject to the jurisdiction of the country to
which he is returned for all purposes.

(¢) The return of an offender shall be conditioned upon the offender being given credit toward
service of the sentence for the time spent in the custody of or under the supervision of the U.S..

(f) Sections 3186 through 3188, and 3195 of this title shall be applicable to the return of
an offender under this section. However, an offender returned under this section shall not be
deemed to have been extradited for any purpose.

(g) An offender whose return is sought pursuant to this section may be admitted to bail or be
released on his own recognizance at any stage of the proceedings.*

This scheme is not considered to be an extradition procedure, although it is similar to it. The
distinctions between these two rendition methods are noteworthy, as the choice of device
employed to effect the offender’s return could have substantial impact on the offender’s rights
and liberty. As this writer has previously noted:

The implementing statute purports to create a mechanism that would operate speedily and
smoothly to return transferred offenders released by U.S. courts before their sentences are com-
pleted to the state that convicted and sentenced them. On its face, this provision would appear
to render attacks on the validity of the transfer or collateral attacks on conviction and sentence
useless, since success in such attack would merely result in return of the offender to the state
from whence he or she came. The validity of section 4114 is questionable, however. To examine
its validity the provision should be considered in relation to extradition as that practice is fol-
lowed in all three treaty signatory states [U.S., Canada, and Mexico].

Extradition under the U.S.—-Mexico and the U.S.—Canada treaties of extradition requires not
only that the offense for which the relator is sought be criminal in both states (double crimi-
nality), but also that it be among those offenses expressly listed in the Extradition Treaty. The
treaties on transfer of prisoners, however, permit transfer whenever the offense in question is
criminal in both states, regardless of whether it is listed in any treaty as an extraditable offense.
Thus, the possibility exists under section 4114 of the Act that an offender could be returned for
an offense which is not among those listed in the extradition treaty between the parties. While a
state may make a request for extradition at any time, under section 4114, the request for return
must be made within six months of the offender’s release. Finally, as a precondition to extradi-
tion, federal law requires that probable cause be shown in a hearing. That is, it must be shown
that there is sufficient evidence of the offender’s guilt of the crime in question as would justify
holding him for trial under U.S. law. Under section 4114, it is sufficient to produce a certified
copy of the conviction rendered by the court of the state secking the offender’s return. Should
a U.S. court find that such “return” procedures are merely a form of extradition under another
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In the first decision interpreting the return provision of this legislation, the Fifth Circuit, in
Tavarez v. U.S. Attorney General® equated the status of a transferred prisoner to that of an

label, it may consider that section 4114 discriminates against returnees as opposed to extraditees
who are governed by sections 3181 ez seq. without any rational basis and consider that provision
a denial of equal protection.

Probable cause as required by 18 U.S.C. section 3184 for extradition may be deemed inappli-
cable to “return” procedures under section 4114 because, in this case, the return is predicated
on a conviction rather than an accusation. If, however, the release was due to a finding by the
releasing U.S. court that the conviction was in violation of minimum criminal justice standards,
the question remains how another U.S. court could rely on the validity of that judgment to order
the offender’s return. Should the Sending State request extradition of the transferred offender
rather than requesting his or her return under section 4114, the Requesting State could have
met a variety of requirements not included in the simple return mechanism of section 4114.

Therefore, release without return is a possibility.?*®

escaped convict held in legal custody. The court reasoned as follows:

Generally, the legal custodian of an escaped convict can return the fugitive to custody without
a warrant or a hearing. See, e.g., Rush v. U.S., 290 E.2d 709 (5th Cir. 1961) (federal authorities
may reacquire custody of escaped convict from state authorities and return him to federal peni-
tentiary in another state without a removal warrant and without a hearing before a magistrate),
Jollowed in Bandy v. U.S., 408 E2d 518, 521 (8th Cir. 1969), cert. denied, 396 U.S. 890, 90
S. Ct. 180, 24 L. Ed.2d 164 (1969); U.S. v. Mensik, 440 F.2d 1232, 1234 (4th Cir. 1971) (FBI
need not serve warrant on prisoner in escape status); U.S. v. Reed, 413 F.2d 338, 340 (10th Cir.
1969) (recapture of escaped convicts not an arrest requiring appearance before magistrate), cert.
denied, 397 U.S. 954, 90 S. Ct. 982, 25 L. Ed.2d 137 (1970). The reason that the custodian
need not normally resort to the judicial process is that the escaped convict “may be...con-
fined under the authority of the original judgment until the term of his imprisonment has been

accomplished.” U.S. ex rel. Nicholson v. Dillard, 102 E2d 94, 96 (4th Cir. 1939).

Thus, the resolution of our first question turns on the scope of the Attorney General’s authority
as custodian of Tavarez. Under the statute,

The Attorney General is authorized—

(3) to transfer offenders under a sentence of imprisonment...to the foreign countries of
which they are citizens or nationals;

(6) to make arrangements by agreement with the States for the transfer of offenders in their
custody who are citizens or nationals of foreign countries to the foreign countries. ..

18 U.S.C. section 4102. To effectuate his power to transfer Tavarez, and to hold a consent veri-
fication proceeding before a federal judicial officer, as required by 18 U.S.C. section 4107(a),
the Attorney General made an agreement with the state of Texas in which the state surrendered
custody of Tavarez to the Attorney General.

Inherent in the power to transfer an offender to a foreign country is the power to exercise cus-
tody over the offender for the purpose of effecting the transfer. Had Tavarez escaped from federal
custody while awaiting the consent verification proceeding, or while e route through the U.S. to
Mexico, we have no doubt that the Attorney General could recapture him for the purpose of
completing the transfer. The question, therefore, is whether the Attorney General’s authority
to exercise custody for the purpose of effecting the transfer is lost once the initial transfer is
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completed. We hold that the authority is not lost. A sovereign does not lose its power to keep
a convict in custody by turning the convict over to another sovereign for service of a sentence.
Floyd v. Henderson, 456 F2d 1117 (5th Cir. 1972) (federal government did not waive its power
to resume custody over convict for completion of federal sentence by transferring him to state
prison for concurrent service of state and federal sentences); Mitchell v. Boen, 194 F.2d 405, 407
(10th Cir. 1952). “[TThe question of jurisdiction and custody is one of comity between the two
governments and not a personal right of the prisoner.” Jones v. Taylor, 327 F2d 493, 493-94
(10th Cir.), cert. denied, 377 U.S. 1002, 84 S. Ct. 1937, 12 L. Ed.2d 1051 (1964), cited with
approval in Floyd v. Henderson, 456 F.2d at 1119.

Tavarez argues that the Attorney General’s power to exercise custody applies only to the initial
transfer. But there is no provision of the statute that requires this result. To the contrary, the only
indication the statute gives is that the federal and state governments retain their power—within
the limits imposed by principles of jurisdiction and comity—to regain custody if the sentence
is not completed. See 18 U.S.C. section 4107(b)(3). We hold, therefore, that the Attorney Gen-
eral’s statutory power to exercise custody for the purpose of transfer includes the power to appre-
hend an offender who escapes from the confinement to which he has been transferred.

May the Attorney General return the offender to Mexico without a hearing?

Tavarez asserts that the government must commence extradition proceedings. The government’s
return of Tavarez to Mexico, however, is not an “extradition.” “Extradition may be sufficiently
defined to be the surrender by one nation to another of an individual accused or convicted of
an offense outside of its own territory, and within the territorial jurisdiction of the other, which,
being competent to try and to punish him, demands the surrender.” Zerlinden v. Ames, 184
U.S. 270, 289, 22 S. Ct. 484, 492, 46 L. Ed. 534 (1902). The procedures of 18 U.S.C section
3184, which contains a similar definition of extradition, are simply inapplicable to this case.
The government is not surrendering Tavarez for a crime committed in Mexico; to the contrary,
it is attempting to enforce its own laws concerning the proper place of confinement for crimes
committed in this country.

While we hold the extradition process inapplicable, we do not therefore conclude that the appre-
hended individual is entitled to no procedural protection. Granting the government power to
remove an individual from the street and surrender him to foreign confinement without judicial
process creates a grave danger of erroneous deprivation of liberty. While the courts have held that
no hearing is required prior to a return to imprisonment within this country, see Rush v. U.S.,
supra, this rule does not fully control the present case.. .

We hold that a person who is apprehended as an escapee from a foreign prison after transfer pur-
suant to the Act must be given the opportunity—as Tavarez was here—to consult with a lawyer
and to petition a federal habeas court for a stay of his return to the foreign nation pending the
resolution of any issue concerning the legality of his return. See In re Wainwright, 518 E2d 173,
174 (5th Cir. 1975) (district court has “inherent power” to control custody of prisoner pending
its decision on habeas petition); Jimenez v. Aristiguieta, 314 F.2d 649, 652 (5th Cir. 1963) (dis-
trict court has “inherent power” to stay extradition of petitioner pending his appeal of court’s
denial of habeas corpus).”®

The first two major decisions upholding the constitutionality and validity of transfer of pris-
oner agreements and the implementing legislation, 18 U.S.C. §§ 4100 et seq., were Pfeifer
v. U.S. Bureau of Prisons®® and Rosado v. Civiletti.*®

The United States has expanded its relations with other countries in the area of transfer of
prisoners, but all of the treaties, as well as the implementing legislation (18 U.S.C. §§ 4100 ez

285  Id. at 808—811 (citations omitted).
286  Pfeifer v. U.S. Bureau of Prisons, 615 E2d 873 (9th Cir. 1980), cert. denied, 447 U.S. 908 (1980).
287  Rosado v. Civiletti, 621 F2d 1179 (2d Cir. 1980), cert. denied, 449 U.S. 856 (1980).
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seq.), require that the transfer be based on the consent of the prisoner, as well as on the consent
of both the sending and receiving states. Such consent by the prisoner must also be accompa-
nied by a waiver of the prisoner’s right to challenge the conviction upon which the transfer is
to be based. As a result, transfer of prisoners under U.S. law and practice cannot be viewed as
an alternative to extradition unless a given treaty does not make the transfer contingent upon
the prisoner’s consent. In such an event, the prisoner could be transferred to the United States
for trial or for execution of another sentence imposed upon him in the United States, and his
only remedy would be to challenge the foreign conviction upon which he was transferred, as
he would not have waived that right prior to the transfer. As U.S. law now stands, however,
this would not invalidate his trial, detention or incarceration in the United States on the basis
of a U.S. court order.?®

It must be noted that if the conviction is not for a federal crime, transfer of prisoners must be
subject to state legislation authorizing such a transfer.?®

5. The Constitution, Treaty-Making, and Treaty Interpretation?*°

5.1. Extradition: A Federal Prerogative

In the United States, international extradition is regarded as an exclusive power of the federal
government, which is denied to the states.””' The power to make treaties rests specifically with
the president,”” but is subject to the advice and consent of two-thirds of the Senate.””

The treaty-making power shared by the president and the Senate is limited only by other
articles of the Constitution itself or by federal legislation. As the Supreme Court stated in 1890
in De Geofroy v. Riggs:

The treaty power, as expressed in the Constitution, is in terms unlimited except by those
restraints which are found in that instrument against the action of the government or one of its
departments, and those arising from the nature of the government itself and of that of the States.
It would not be contended that it extends so far as to authorize what the Constitution forbids,
or a change in the character of the government or in that of one of the States, or a cession of
any portion of the territory of the latter, without its consent...But with these exceptions, it is
not perceived that there is any limit to the questions which can be adjusted touching any matter
which is properly the subject of negotiation with a foreign country.?*

Thus, the determination of the extent of this treaty-making power requires an analysis of the
substantive national rights that are created or proscribed under the terms of the treaty. In
1794, for example, the case of /n re Robbins® raised the question of whether Article I1I of the

288  See Bassiouni, Transfer of Prisoners: Policies and Practices of the U.S., supra note 282 (citing numerous
authorities on the question of transfer of prisoners, and listing the bilateral treaties of the United States,
and the European Convention on the Transfer of Sentenced Prisoners, Mar. 21, 1983, T.S. No. 112,
ratified by the U.S. Senate in 1984, thus linking the United States to a number of European states that
have ratified the Convention).

289  'The following states have passed such legislation: Alaska, Arizona, California, Colorado, Florida,
Hawaii, Illinois, Indiana, Kansas, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana,
Nebraska, Nevada, New Jersey, New Mexico, New York, North Dakota, Oklahoma, Oregon, South
Carolina, South Dakota, Texas, Utah, Virginia, Washington, Wisconsin, and Wyoming.

290  See supra Secs. 1 and 2.

291 See WHITEMAN DIGEST, supra note 70, at 731-738.

292  U.S. Consr. art. I, § 2, cl. 2.
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295  In re Robbins, 27 E Cas. 825 (D.S.C. 1799) (No. 16,175).
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Constitution permitted judicial review in extradition proceedings. The issue arose because no
statutory provision authorizing the court to act pursuant to presidential mandate existed, nor
did the treaty make any provision for a judicial hearing or the manner in which the proceed-
ings were to be undertaken. The president ordered the case heard in the U.S. district court. The
court held that its judicial power under Article III extended to the interpretation and applica-
tion of extradition treaties, and did not require federal legislation specifically implementing
procedures for judicial review in extradition proceedings. Having thereby established its juris-
diction over the subject matter, the court ruled that the terms of the treaty had been satisfied
and ordered the relator surrendered to the requesting state.

The central question presented in Robbins was whether extradition treaties are self-executing,
in reliance on international law doctrine, or are non—self-executing and require national legis-
lation for their implementation, in reliance on constitutional law doctrine.?® The debate lasted
from 1794 to 1848. During that period, the proponents of the view that extradition treaties
are self-executing prevailed and extradition proceedings were adjudicated by federal district
courts on request of the president or the secretary of state. It was not until 1848 that Congress
passed the first extradition statute setting forth that extradition is to be undertaken by virtue
of a treaty and subject to judicial proceedings in federal district court in accordance with the
provisions of the statute.””” Since then the federal extradition statute has been revised several
times.”® The 1948 statute states: “[t]he provisions of this chapter relating to the surrender of
persons who have committed crimes in foreign countries shall continue in force only during
the existence of any treaty of extradition with such foreign government.”*”

Since the resolution of this controversy, the judiciary has determined that the executive branch
has the authority to do only that which is granted in federal legislation or in an extradition
treaty. This doctrine is founded on the principle that executive prerogative alone cannot dis-
pose of a person’s liberty. The government’s right to restrict personal freedom in a manner
consistent with the Constitution must derive from a treaty that has become part of the law of
the land through the consent of the Senate. The U.S. Supreme Court reiterated this view in
1936, when it stated:

[A]lpplying, as we must, our law in determining the authority of the President, we are con-
strained to hold that his power, in the absence of a statute conferring an independent power,
must be found in the terms of the treaty and that, as the treaty with France fails to grant the

necessary authority, the President is without power to surrender the respondents.’®

The treaty-making power shared by the president and the Senate is an exclusive national power.
The Supreme Court emphasized this point as early as 1886, when it stated:

296 See infra Sec. 5.2.

297 Actof Aug. 12, 1848, ch. 167, 9 Stat. 302 (1898).
298 Id. See also supra Sec. 2.

299 18 U.S.C. § 3181 (2000).

300 Valentine v. U.S. ex. rel. Neidecker, 299 U.S. 5, 18 (1936). In Williams v. Rogers, 449 F2d 513 (1971),
the Eighth Circuit held that Valentine meant that the holding there requires only that there be a show-
ing of some authority, whether in the form of congressional dictate or policy, or the provisions of an
existing treaty, to provide a legitimate basis for the surrender of fugitives from justice by this country to
another. /4. at 521. In this case, a U.S. military person had been reassigned from the United States to a
U.S. base in the Philippines where he had once been and was under indictment by the Philippine courts
for the crime of rape. Under the agreement between the United States and the Philippines, the latter had
jurisdiction to prosecute for common crimes committed by U.S. military personnel. The reassignment
order was construed by this decision as a form of surrender akin to extradition, but as quoted it appar-
ently need not rest on a treaty.
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There is no necessity for the states to enter upon relations with foreign nations which are nec-
essarily implied in the extradition of fugitives from justice found within the limits of the state,
as there is none why they should in their own name make demand upon foreign nations for the
surrender of such fugitives.

At this time of day, and after the repeated examinations which have been made by this court into
the powers of the Federal government to deal with all such international questions exclusively,
it can hardly be admitted that, even in the absence of treaties or acts of Congress on the subject,
the extradition of a fugitive from justice can become the subject of negotiation between a state
of this Union and a foreign government.*”!

Thus, it is firmly established that the various states have no power to negotiate extradition
treaties, that international extradition is regarded as an exclusively federal power, and that
there can be no extradition under present practice without a treaty.*** This doctrine is also at
the basis of “Executive Discretion,”” which permits the president or whomever he/she may
delegate (i.e., the secretary of state) to refuse to surrender a person who was ordered delivered
to a requesting state by the judiciary.

Although the Constitution clearly grants the treaty-making power to the president with the
advice and consent of the Senate, it does not designate the branch having the authority to
terminate a treaty in all instances. One commentator has noted that:

[Alt various times the power to terminate treaties has been claimed for the President, the
President-and-Senate, the Congress. The Presidents have claimed authority, presumably under
their foreign affairs power, to act for the U.S. to terminate treaties, whether in accordance with
their terms, or in accordance with or in violation of international law. Franklin Roosevelt, for
example, denounced an extradition treaty with Greece in 1933 because Greece had refused to
extradite the celebrated Mr. Insull... Without formal termination, Presidents in conducting for-
eign relations have acted contrary to treaty obligations, even where the treaty had domestic effect
as the law of the land, sometimes inviting the other party to terminate the treaty.”

The U.S. government, in carrying out its treaty obligations, must conform its conduct to
the requirements of the Constitution. However, a treaty entered into subsequent to the date
in which national legislation®” has entered into force will supersede the provisions of the
legislation.

Restatement (Third) section 326 states:

(1) The President has authority to determine the interpretation of an international agree-
ment to be asserted by the U.S. in its relations with other states.

(2) Courts in the U.S. have final authority to interpret an international agreement for pur-
poses of applying it.

The Comments and Reporters’ Notes to Restatement (Third) section 326 expand upon the
relationship between branches of the federal government and the treaty-making process.
They state:

a. Presidential authority to interpret. The President has authority to interpret international agree-
ments for the purpose of U.S. foreign relations since he is the country’s “sole organ” in its inter-
national relations and is responsible for carrying out agreements with other nations. See sec. 1,
Reporters Note 2. The Senate, whose consent is necessary for the U.S. to conclude a treaty, has

301  United States v. Rauscher, 119 U.S. 407, 414 (1886).
302 See WHITEMAN DIGEST, supra note 70, at 734.

303  See Ch. XI.

304 HEeNKIN, supra note 142, at 168.

305 18 U.S.C. §§ 3181-3196 (2000).
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no special role in the implementation of the treaty after it is made, though, of course, it partici-
pates equally with the House of Representatives in enacting implementing legislation or appro-
priating funds. Interpretation by the Senate of a treaty after it has been concluded may have no
special authority, but understandings expressed by the Senate in giving its advice and consent
must be respected. See sec. 314, Comments & and d.

b. Executive and judicial interpretation. In exercising the authority stated in Subsection (1), the
President will take into account interpretations by the courts of the U.S., but he may adopt a
different interpretation vis-a-vis other states. For their part, courts in the U.S. give “great weight”
to interpretations of an agreement by the President in his conduct of U.S. foreign relations.
Subsection (2).

International agreements are law of the U.S., sec. 111, and the President “Shall take Care that
the Laws be faithfully executed.” U.S. Constitution, Article II, Section 3. Execution of an inter-
national agreement as domestic law often requires interpretation of the agreement, and the Presi-
dent determines what the agreement means in the first instance. The courts, however, have the
final say as to the meaning of an international agreement insofar as it is law of the U.S. applicable
to cases and controversies before the courts.

c. Communication of Executive views to courts. In a case in a U.S. court to which the U.S. is not a
party, the Executive Branch sometimes makes suggestions to the court about the interpretation
of an agreement. Compare the former practice in immunity cases, Introductory Note to Part IV,
Chapter 2. The Department of Justice may file a brief amicus curiae to present the views of the
government, sometimes at the request of the court.

d. Interpretation as federal law. An international agreement to which the U.S. is a party is the
supreme law of the land under Article VI of the Constitution, sec. 111(1). The interpretation of
such an agreement, therefore, is a matter of federal law and binding on the courts of the several
States. Interpretations by State courts are subject to review by the Supreme Court in the exercise
of the judicial power of the U.S., defined in Article ITI, Section 2 of the Constitution as extend-
ing to “all Cases, in Law and Equity, arising under this Constitution, the Laws of the U.S., and
Treaties made, or which shall be made, under their Authority...“ See sec. 112, Comment .

Reporters’ Notes

1. Subsequent Senate interpretation. The Senate’s understanding of a treaty to which it gives con-
sent is binding, sec. 314, Comments b and d, but later interpretations by the Senate have no spe-
cial authority. Comment a. In Fourteen Diamond Rings v. U.S., 183 U.S. 176, 180, 22 S.Ct. 59,
60, 46 L.Ed. 138 (1901), the Court ignored a Senate resolution purporting to clarify the status
of the Philippines as to customs duties under the treaty of peace between the U.S. and Spain to
which the Senate had previously consented. The Court said: “[t]he meaning of the treaty cannot
be controlled by subsequent explanations of some of those who may have voted to ratify it.”

2. Differing interpretations by Executive and courts. The Supreme Court has given great weight
to the interpretation of an agreement by the Executive Branch. Increasingly, it has invited the
Solicitor General to file an amicus brief giving the views of the Executive Branch. E.g., Kolovrat
v. Oregon, 366 U.S. 187, 81 S.Ct. 922, 6 L.Ed.2d 218 (1961); Zschering v. Miller, 389 U.S. 429,
88 S.Ct. 664, 19 L.Ed.2d 683 (1968); Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176,
102 S.Ct. 2374, 72 L.Ed.2d 765 (1982). However, the Supreme Court also has differed from
the Executive Branch on various occasions. Compare Kolovrat v. Oregon, supra, with Perkins
v. Elg, 307 U.S. 325, 59 S.Ct. 884, 83 L.Ed. 1320 (1939). Courts are more likely to defer to an
Executive interpretation previously made in diplomatic negotiation with other countries, on the
ground that the U.S. should speak with one voice, than to one adopted by the Executive in rela-
tion to a case before the courts, especially where individual rights or interests are involved. See,
e.g., Trans World Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 243, 104 S.Ct. 1776, 80 L.Ed.2d
273 (1984). Compare the discussion of determinations of international law in Banco Nacional de

Cuba v. Sabbatino, 376 U.S. 398, 432-33, 84 S.Ct. 923, 942, 11 L.Ed.2d 804 (1964).
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In Sumitomo Shoji America, Inc. v. Avagliano, supra, the Supreme Court followed the Depart-
ment of State’s interpretation of a treaty with Japan, though the lower courts had not done
so. In Spiess v. C. Itoh & Co. (America), Inc., 469 ESupp. 1, 9-11 (S.D.Tex.1979), the district
court refused to follow the Department of State’s interpretation of a treaty but, recognizing the
seriousness of doing so, certified the question to the Court of Appeals, which reversed, 643
E2d 353 (5th Cir. 1981). Occasionally, judicial interpretations seem to create difficulties for
the Executive Branch. Muaiorano v. Baltimore ¢ Ohio R.R. Co., 213 U.S. 268, 29 S.Ct. 424,
53 L.Ed. 792 (1909), interpreted a clause in a treaty with Italy giving aliens access to courts of
justice so as to deny an Italian the protection of a State’s wrongful death statute. This caused the
Executive Branch to renegotiate a broader clause in 1913, but the Court also gave that clause a
restrictive reading. Liberato v. Royer, 270 U.S. 535, 46 S.Ct. 373, 70 L.Ed. 719 (1926). Those
cases were effectively superseded by later treaties of friendship, commerce, and navigation. See
Blanco v. U.S., 775 E2d 53, 61-63 (2d Cir. 1985). Recent cases expressing doubts as to Execu-
tive interpretations of agreements include U.S. v. Decker, 600 F.2d 733 (9th Cir.1979), certiorari
denied, 444 U.S. 855, 100 S.Ct. 113, 62 L.Ed.2d 73 (1979); U.S. v. Enger, 472 E.Supp. 490
(D.N.J.1978).

3. Interpretation not a ‘political question.” It might be argued that an agreement should not have
one meaning for the U.S. in its international relations and another in litigation in U.S. courts,
and that therefore the meaning of an international agreement is a “political question.” The courts
have been clear, however, that interpretation of a treaty for purpose of a case before them is a
legal and not a political question. See the discussion of “political questions” in section 1, Report-
ers’ Note 4.

4. Interpretation of agreement and determination of international law. Courts give “particular
weight” to Executive views on customary international law (section 112, Comment c¢), and
“great weight” used in this section has the authority of the Supreme Court of the U.S.. See Fac-
tor v. Laubenheimer, 290 U.S. 276, 294-95, 54 S.Ct. 191, 196, 78 L.Ed. 315 (1933); Kolovrat
v. Oregon, Reporters’ Note 2.

5. Evidence of U.S. interpretive practice. Whether the U.S. has taken a position as to the meaning
of an international agreement might be ascertained by examining the successive Digests of Inter-
national Law edited by Wharton, Moore, Hackworth, and Whiteman, the more recent annual
digests, and The Papers Relating to the Foreign Relations of the U.S.. As of 1986, the latter com-
pilation was complete to 1954, with volumes relating to Vietnam up to 1959.3%

5.2. The Relationship of Treaties to National Legislation

Generally, treaties are either self-executing and therefore require no implementing legislation
in order to become effective and executory, or non—self-executing and require implementing
legislation.>”” The test for determining if a treaty requires implementing legislation is whether
its terms impart an obligation or need that must be executed by the legislature in order for it

to become enforceable by both the executive and judicial branches.

308

306
307

308

ResTATEMENT (THIRD), supra note 79 at § 326.]

See generally Jordan J. Paust, Self-Executing Treaties, 82 Am. ]. INT'L L. 760 (1988); Charles H. Dear-
born III, 7he Domestic Legal Effect of Declarations That Treaty Provisions Are Not Self-Executing, 57 TEx.
L. Rev. 233 (1979).

Foster & Elam v. Neilson, 27 U.S. 253, 314 (1829), overruled by United States v. Percheman, 32 U.S.
51 (1883). See generally REsTATEMENT (THIRD) RESTATEMENT (THIRD), supra note 79 at § 111;] Richard
Cohen, Comment, Self-Executing Agreements: A Separation of Powers Problem, 24 Burr. L. Rev. 137
(1974).
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Extradition treaties are deemed self-executing and therefore do not need legislation.*® Thus,
they are effective and enforceable by the executive and judicial Branches as of the time the
iven treaty has been ratified by the president, subsequent to the Senate’s “advice and consent.”
As a result, they are incorporated into the municipal law of the United States and are bind-
ing upon the federal judiciary pursuant to Article III, which is under the same obligation to
enforce extradition treaties as it is to enforce the Constitution and the laws of Congress. As the
Supreme Court stated in the Head Money Cases:

A treaty is primarily a compact between independent nations. It depends for the enforcement of
its provisions on the interest and the honor of the governments which are parties to it. If these
fail, its infraction becomes the subject of international negotiations and reclamations, so far as
the injured party chooses to seek redress, which may in the end be enforced by actual war. It is
obvious that with all this the judicial courts have nothing to do and can give no redress. But a
treaty may also contain provisions which confer certain rights upon the citizens or subjects of
one of the nations residing in the territorial limits of the other, which partake of the nature of
municipal law, and which are capable of enforcement as between private parties in the courts
of the country... The Constitution of the U.S. places such provisions as these in the same cat-
egory as other laws of Congress by its declaration that “this Constitution and the laws made in
pursuance thereof, and all treaties made or which shall be made under authority of the U.S.,
shall be the supreme law of the land.” A treaty, then, is a law of the land as an act of Congress is,
whenever its provisions prescribe a rule by which the rights of the private citizen or subject may
be determined. And when such rights are of a nature to be enforced in a court of justice that

court resorts to the treaty for a rule of decision for the case before it as it would to a statute.’'

Because extradition treaties and federal legislation regarding extradition carry the same weight
and force, conflict between the two raises difficult questions of judicial interpretation and
enforcement. Although the courts generally attempt to interpret the two in a manner that
avoids inconsistency and conflict, the prevailing view in the United States is that federal legisla-
tion enacted after the ratification of a self-executing treaty is controlling over conflicting treaty
provisions. In its Head Money Cases decision, noted above, the Court went on to state:

But even in this aspect of the case there is nothing in this law which makes it irrepealable or
unchangeable. The Constitution gives it no superiority over an act of Congress in this respect,
which may be repealed or modified by an act of a later date. Nor is there anything in its essential
character, or in the branches of the government by which the treaty is made, which gives it this
superior sanctity.

A treaty is made by the President and the Senate. Statutes are made by the President, the Senate
and the House of Representatives. The addition of the latter body to the other two in making a
law certainly does not render it less entitled to respect in the matter of its repeal or modification
than a treaty made by the other two. If there be any difference in this regard, it would seem to be
in favor of an act in which all three of the bodies participate. And such is, in fact, the case in a
declaration of war, which must be made by Congress, and which, when made, usually suspends
or destroys existing treaties between the nations thus at war.

In short, we are of opinion that, so far as a treaty made by the U.S. with any foreign nation can
become the subject of judicial cognizance in the courts of this country, it is subject to such acts
as Congress may pass for its enforcement, modification, or repeal.’"!

309  Terlinden v. Ames, 184 U.S. 270, 288 (1902). Unless a treaty is self-executing, “it does not, in and of
itself, create individual rights that can give rise to habeas relief.” Wang v. Ashcroft, 320 E 3d 130, 140
(2d Cir. 2003). See also Antwi v. U.S., 349 E. Supp. 2d 663 (S.D.N.Y.2004).

310 Head Money Cases, 112 U.S. 580, 598-599 (1884).
311 Id.
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The court reafirmed this view in its interpretation of an extradition treaty in Grin v. Shine.’'?
There, the relator unsuccessfully argued that the extradition treaty with Russia, which required
proof of probable cause by the production of an arrest warrant from the requesting state,
should take precedence over subsequent congressional legislation, which did not require that
the arrest warrant be issued by the requesting state. The Court reasoned that:

[w]hile the treaty contemplates the production of a copy of a warrant of arrest or other equiva-
lent document, issued by a magistrate of the Russian Empire, it is within the power of Congress
to dispense with this requirement, and we think it has done so by Rev. Stat. sec. 5270...The
treaty is undoubtedly obligatory upon both powers, and, if Congress should prescribe additional
formalities than those required by the treaty, it might become the subject of complaint by the
Russian government and of further negotiations. But notwithstanding such treaty, Congress has
a perfect right to provide for the extradition of criminals in its own way, with or without a treaty
to that effect, and to declare that foreign criminals shall be surrendered upon such proofs of
criminality as it may judge sufficient. Castro v. De Uriarte, 16 Fed. Rep. 93 (S.D.N.Y. 1883).3%3

The United States’ view on this issue is contrary to the practice of many other states. One com-
mentator has noted that:

in civil law systems international law is generally of superior force to municipal law. Thus, in the
event that an extradition treaty should impose an obligation on these countries to extradite a
national [for example] this obligation must be discharged, notwithstanding the contrary provi-
sions of municipal law.>'¢

National legislation may supersede treaty obligations. Because an extradition treaty is in the
nature of an international agreement stating the parties’ obligations, it is only logical that the
precise extent of these obligations should be contained in the treaty. Therefore, regardless of
the method by which U.S. courts resolve a conflict between treaty obligations and legislation,
“by international law it is no defense to plead conflicting municipal law in answer to a breach
of an internationally binding obligation.”"

The U.S. Supreme Court in Medellin v. Téexas was presented with the issue of whether a deci-
sion by the International Court of Justice (ICJ) had automatic domestic legal effect in the
United States.?'® Medellin raised the argument that the ICJ’s judgment in Avena constituted
a binding obligation on the U.S. federal courts by virtue of the Supremacy Clause of the U.S.
Constitution.’”” According to Medellin, the underlying treaty by which the United States sub-
mitted to ICJ jurisdiction with respect to Vienna Convention disputes created a domestically
enforceable obligation on U.S. federal courts, which could not be defeated by state limitations
on successive habeas petitions.®'® The Supreme Court was presented with the issue of whether
a judgment issued by the ICJ pursuant to an underlying treaty had “automatic domestic legal
effect such that the judgment of its own force applies in state and federal courts.”"

312 Grinv. Shine, 187 U.S. 181 (1902).

313 Id.at 191. The doctrine was affirmed in Charlton v. Kelly, 229 U.S. 447, 465 (1913). See also In re Extra-
dition of Rafael Eduardo Pineda Lara, 1998 U.S. Dist. LEXIS 1777 (S.D.N.Y. 1998), In re Extradition of
Powell, 4 F. Supp. 2d 945 (S.D. Cal. 1998); Elcock v. United States, 80 E. Supp. 2d 70 (E.D.N.Y. 2000).

314  IvaN A. SHEARER, EXTRADITION IN INTERNATIONAL Law 115 (1971).

315  Grin, 187 U.S. at 195. The 1984 Extradition Act maintains the traditional position of the United States
that national legislation supersedes treaties. This position was criticized by this writer before the Sen-
ate and House Committee hearings on their respective proposed bills. See Senate Judiciary Hearings on
S. 1639, supra note 101, at 20; House Judiciary Hearings on H.R. 5227, supra note 109.

316  Medellin v. Texas, 552 U.S. 491 (2008).
317 Id. at 504,

318 Id.

319  Id. (emphasis in original).
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The Supreme Court began its analysis on this point by setting forth the long-established rule on
the self-executing nature of treaties presented by Chief Justice Marshall in Foster v. Neilson as fol-
lows: that a treaty is “equivalent to an act of the legislature,” “the ‘courts’ must regard ‘a treaty.. . as
equivalent to an act of the legislature, ”and hence self-executing, when it “operates of itself without
the aid of any legislative provision.”?*

The Supreme Court summarized the issue as follows: “In sum, while treaties ‘may comprise inter-
national commitments...they are not domestic law unless Congress has either enacted imple-
menting statutes or the treaty itself conveys an intention that it be ‘self-executing’ and is ratified on
these terms.’ 732! Absent legislation or language in a treaty to make it self-executing, a treaty is not
automatically enforceable by U.S. courts and depends on the respective governments to carry out
its provisions.*”? The majority responded to the dissent’s suggestion that a multi-factored approach
was the proper approach to determining the self-executing nature of a treaty by reaffirming the
longstanding analysis set forth in Foster v. Neilson, discussing the policy goals of consistency and
predictability in treaty application; a “context-specific” inquiry could have the result that the same
treaty may be self-executing in one context but non—self-executing in another.>?

The underlying treaty at issue in Medellin was the UN Charter and the ICJ Statute, which is
part of the Law of the Charter. The Supreme Court held that both required implementing
legislation to become binding federal law.*** The UN Charter, as a treaty, was ratified by the
United States. After considering the plain language of the treaties, the Supreme Court reasoned
that there was a distinction between submitting to the ICJ’s jurisdiction and being bound by its
decisions under U.S. law.*® In other words, a duality exists as to the U.S. federal government
being bound under international law, and that aspect of international law being enforceable
domestically under U.S. constitutional Law. The Supreme Court concluded that “The most
natural reading of the Optional Protocol [to the Vienna Convention, which pertains to accep-
tance of compulsory jurisdiction of the IC] by state parties] is as a. .. grant of jurisdiction,” and
that “The Protocol says nothing about the effect of an IC]J decision [domestically] and does not
itself commit signatories to comply with an ICJ judgment.”* This reasoning is indeed chal-
lenging to legal logic, but it is the only approach the Supreme Court could follow to reach the

320  Id. (citations omitted).
321  Id. at 504-505 (citations omitted).
322 Id. at 505-506.

323 Id. at 513. The majority also raised a separation-of-powers concern. As the president with the advice and
consent of the Senate enters into treaties with a given understanding, allowing the judiciary to reason
that a treaty was sometimes self-executing and sometimes not would create much uncertainty regarding
the application of treaties and adversely affect the United States’ ability to negotiate and sign interna-
tional agreements. The majority summarized the point by stating:
The point of a non-self-executing treaty is that it “addresses itself to the political, 7oz the judicial
department; and the legislature must execute the contract before it can become a rule for the Court.”
Foster, 27 U.S. 253, 2 Pet., at 314, 7 L. Ed. 415 (emphasis added); Whitney, 124 U.S., at 195,8
S. Ct. 456, 31 L. Ed. 386. See also Foster, 27 U.S. 253, 2 Pet., at 307, 7 L. Ed. 415 (“The judiciary is
not that department of the government, to which the assertion of its interests against foreign powers
is confided”).

Id. at 515-516.

324 Id. at 506.

325  Id. at 507. The Supreme Court considered the language of the optional protocol, which stated “that
‘[d]isputes arising out of the interpretation or application of the [Vienna] Convention shall lie within the
compulsory jurisdiction of the International Court of Justice’ and ‘may accordingly be brought before
the [IC]]...by any party to the dispute being a Party to the present Protocol.” Art. I, 21 U.S.T. at 326.”

326  Id. at 507-508.
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outcome it sought.*”” Furthermore, Article 94 of the UN Nations Charter, which addresses the
effect of ICJ decisions, requires a commitment on the part of member states to comply with
ICJ decisions, and specifies that the sole remedy for noncompliance is referral to the UN Secu-
rity Council by an aggrieved party.*”® The Court concluded that this remedy evidences that
Article 94 did not aim at making IC] decisions automatically enforceable in domestic courts.”
‘The Supreme Court also considered the executive’s understanding of the binding nature of IC]
judgments against the United States.*” Had the Court accepted Medellin’s Supremacy Clause
argument, the UN Charter’s remedial scheme would have been rendered meaningless, and
this outcome could not have been intended at the time of drafting of the UN Charter. The
Supreme Court concluded that a different interpretation would undermine “the ability of the
political branches to determine whether and how to comply with an IC]J judgment,” meaning
that “Those sensitive foreign policy decisions would instead be transferred to state and federal
courts charged with applying an ICJ judgment directly as domestic law. .. This result would
be particularly anomalous in light of the principle that ‘[tJhe conduct of the foreign relations
of our Government is committed by the Constitution to the Executive and Legislative—"the
political>—Departments.” Oetjen v. Central Leather Co., 246 U.S. 297, 302, 38 S. Ct. 309, 62
L. Ed. 726 (1918).”%! Thus, the Supreme Court held that the IC] decision was not automati-
cally enforceable domestically, and further reasoned that pursuant to Article 59 of the Charter,
ICJ decisions could only be binding on states and not individuals, implying that individuals
lacked standing in national courts to raise an argument based on a claim of rights arising under
an ICJ decision.?*? This lack of standing applies only to ICJ decisions, which are proceedings
involving states and international organizations and not individuals. It does not extend to

327  Itis reminiscent of the same approach followed by the Court in Alvarez-Machain v. United States, where
the Court upheld the kidnapping of a Mexican citizen at the behest of the U.S. Department of Justice
in order to prosecute him on the proposition that the United States—Mexico bilateral extradition treaty
did not specifically exclude kidnapping. Consequently, U.S. jurisdiction attached.

328  Id.at 508-509.

329  The Supreme Court also considered the post-ratification understanding of signatory nations, noting
that of the 47 nations parties to the Optional Protocol and 171 nations parties to the Vienna Conven-
tion, none had treated ICJ judgments as domestically binding. /2. at 516-517.

330  Id. at 510 (citations omitted). The Court provided the following summary of the executive’s under-
standing of this point:

This was the understanding of the Executive Branch when the President agreed to the U.N. Charter
and the declaration accepting general compulsory IC] jurisdiction. See, e.g., The Charter of the
United Nations for the Maintenance of International Peace and Security: Hearings before the Sen-
ate Committee on Foreign Relations, 79th Cong., Ist Sess., 124-125 (1945) (“[I]f a state fails to
perform its obligations under a judgment of the [IC]], the other party may have recourse to the
Security Council”); 7d., at 286 (statement of Leo Pasvolsky, Special Assistant to the Secretary of State
for International Organizations and Security Affairs) (“[W]hen the Court has rendered a judgment
and one of the parties refuses to accept it, then the dispute becomes political rather than legal. It is
as a political dispute that the matter is referred to the Security Council”); A Resolution Proposing
Acceptance of Compulsory Jurisdiction of International Court of Justice: Hearings on S. Res. 196
before the Subcommittee of the Senate Committee on Foreign Relations, 79th Cong., 2d Sess., 142
(1946) (statement of Charles Fahy, State Dept. Legal Adviser) (while parties that accept IC] jurisdic-
tion have “a moral obligation” to comply with IC]J decisions, Article 94(2) provides the exclusive
means of enforcement).

331  Id.at510. The Court also stated in dicta that giving an ICJ judgment automatic binding domestic effect
would allow the ICJ to override contrary state and federal law without any means of domestic review of
the ICT’s judgment. The Court further noted that, in prior decisions, it “held treaties to be self-executing
when the textual provisions indicate that the President and Senate intended for the agreement to have
domestic effect,” as the Court’s interpretation had always begun with the language of the treaty at issue.
Id. at 517-519.

332 Id.at511.
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treaty rights conferred upon individuals by states, either in multilateral or bilateral treaties,
whereby individuals are third-party beneficiaries entitled to claim such conferred rights and see
their enforcement in national legal proceedings.’

5.2.1. The Effect of Self-Executing Provisions of Multilateral Treaties
on Preexisting Bilateral Treaties and the Requirement of National
Implementing Legislation.

Certain multilateral treaties, such as the United Nations Convention Against Corruption®*

(“United Nations Convention on Corruption”) raise a peculiar issue as to whether a purport-
edly self-executing provision within that multilateral treaty can operate as a self-executing mod-
ification of preexisting bilateral extradition treaties. For example, this issue arises as to whether
Article 44(4) of the United Nations Convention on Corruption applies as a self-executing pro-
vision and whether the Senate’s Declaration on national implementing legislation is unambig-
uous about the automatic applicability of Article 44(4), namely as an automatic amendment
to each and every pre-existing bilateral treaty the United States has with a state-party to the
convention.? On its face, this does not seem very plausible insofar as a bilateral treaty requires
the agreement of both parties to it, while the convention posits the automatic inclusion of
other offenses as extraditable offenses in every U.S. bilateral treaty without any consideration
as to whether another state to a given bilateral treaty also includes the said crime in its domes-
tic criminal code. In other words, it is incongruous to say the least to have one state include
a given crime in a bilateral treaty on the basis of a multilateral treaty without any assurance
that the counterpart state in that bilateral treaty is also willing to do the same even when that
state is a party to a multilateral treaty. This interpretation is consistent with Title 18 § 3181(a)
that “[t]he provisions of this chapter relating to the surrender of persons who have commit-
ted crimes in foreign countries shall continue in force only during the existence of a treaty
of extradition with such foreign government,” and that it is well established that the United
States relies exclusively on bilateral treaties, though essentially as a matter of policy as there is
no constitutional impediment to relying on multilateral treaties. This policy is supported by
the consistent reservations and declarations made by the U.S. Senate in multilateral treaties
such as the declaration made with respect to Article 44(5) of the United Nations Convention
on Corruption.

The Senate Committee on Foreign Relations’ Report stated that the provisions of the United
Nations Convention on Corruption “will be implemented by the United States in conjunc-
tion with applicable federal statutes. The lack of a private cause of action does not affect the
ability of a person whose extradition is sought to raise any available defense in the context of
an extradition proceeding.”*¢ What is required to operationalize Article 44(4) of the United
Nations Convention on Corruption, and arguably for similar multilateral treaty provisions,
is an additional provision to Title 18 §§ 3181-3196 of the U.S. Code whereby with respect

333 See Ch. VII, Sec. 6, concerning the Rule of Specialty about which U.S. circuit courts are divided as to
whether individuals have standing to object to violators of that Rule in the absence of a protest by the
surrendering state.

334 United Nations Convention Against Corruption, 2349 U.N.T.S. 41 (Oct. 31, 2003).

335  Article 44(4) states:

Each of the offences to which this article applies shall be deemed to be included as an extraditable
offence in every extradition treaty existing between States Parties. States Parties undertake to include
such offences as extraditable offences in every extradition treaty to be concluded between them.
A State Party whose law so permits, in case it uses this Convention as the basis for extradition, shall
not consider any of the offences established in accordance with this Convention as a political offence.

336 Report on the United Nations Convention Against Corruption, Mr. Lugar’s Report from the Commit-

tee on Foreign Relations, S-Exec. Rep. 109-18 at 8-9 (20006).
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to § 3184 (discussing the hearing process for issuance of a U.S. arrest warrant for a fugitive in
a foreign state) that would clearly state that a bilateral treaty can be automatically amended by
a multilateral treaty without the need for further legislation and without the need for a specific
amendment in the bilateral treaty in question. But this would have to be subject to a reciprocal
action by the counterpart state in the bilateral treaty. If that were not the case the incongruous
situation would exist of the United States including in its understanding of extraditable offense a
given crime that the counterpart may not include in its understanding. If nothing else, either the
legislation or the practice should reflect an exchange of understanding between the two parties to
the bilateral treaty. Although the multilateral United Nations Convention on Corruption requires
parties to amend their bilateral treaties to include certain offenses that may not have been part of
preexisting bilateral extradition treaties, it does not state how each state shall do so in accordance
with its constitutional order and other legal requirements. Notwithstanding the strong language
of Article 44(4), there is no assurance that a state-party will in fact amend its national laws and its
bilateral treaties to conform to the requirements of that provision. In short, there is a link missing
in the chain going from the multilateral treaty obligation to the bilateral treaties. That link has to
be made by means of an amendment to the U.S. extradition statute Title 18 §§ 3181-3196 or by
means of some other bilateral understanding between the respective states.

The United States did inform the Secretary-General of the United Nations that it elected
not to take the United Nations Convention on Corruption as the legal basis for cooperation
on extradition with other states-parties.*”” Generally, all other treaties, excluding extradition
treaties, are deemed non-—self-executing, which means that they cannot be deemed part of
U.S. law unless national implementing legislation is enacted. It is possible for a given treaty to
be self-executing as to some parts and non—self-executing as to others. In other words, a given
treaty may be considered by the U.S. Congress as being self-executing subject, however, to
certain specific provisions that may be designated as being non-self-executing. With respect
to these treaties, it would be necessary for Congress to pass national implementing legislation.
Without such legislation, the provisions of that treaty would have no application in the United
States because they would not be deemed part of U.S. law.

The language of the U.S. Senate’s declaration means that insofar as the Senate is concerned,
there is no need to adopt national legislation in order to make effective Articles 44 and 46 of
the United Nations Convention on Corruption. Nevertheless, this declaration by the Senate
is not binding on the U.S. government if it elects not to exercise the prerogative of deeming
Articles 44 and 46 of the convention to be self-executing. Nothing prevents the U.S. govern-
ment from officially changing its position by notifying the Secretary General of the United
Nations in his/her capacity as the depository of the United Nations Convention on Cor-
ruption that it has elected, as of a given date, to rely on Articles 44 and 46 with respect to
extradition. The questions of the enforceability of multilateral treaties in national courts and
its correlative question of an individual’s standing to raise such an issue obviously arises under
rules of treaty-information as discussed below in Section 5.3.

5.3. Standing
In Medellin v. Dretke, the Supreme Court in 2005 held:

While treaties are compacts between nations, a treaty may also contain provisions which confer
certain rights upon the citizens or subjects of one of the nations residing in the territorial limits
of the other, which partake of the nature of municipal law, and which are capable of enforcement
as between private parties in the courts of the country.?*

337  The U.S. declaration states as follows: “(2) The U.S. declares that the provisions of the Convention (with
the exception of Articles 44 and 46) are not self-executing.” See S. Exec. Rep. No. 109-18 (2006).

338  Medellin v. Dretke, 544 U.S. 660, 680 (2005), quoting Edye v. Robinson (“Head Money Cases”), 112
U.S. 580 (1884).
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If the Supreme Court recognizes that treaties not only create obligations for the benefit of the
contracting states, but also rights and privileges for the benefit of individuals, as third-party
beneficiaries, relators should be able to raise issues without having to rely on a protest by the
originally requested state, such as issues relating to specialty, enhancement of penalties, length
of sentence, and good faith of prosecutors.?’

The Vienna Convention on the Law of Treaties has not been ratified by the United States;
consequently, it does not confer a justiciable individual right in U.S. courts even though it
embodies customary international law. However, customary international law is justiciable
before U.S. courts. As most of the Vienna Convention on the Law of Treaties” provisions are
contained in the Restatement (Third) of the Foreign Relations Law of the United States, one
could argue that the treaty provisions are a reflection of both customary international law and
U.S. law for purposes of simplifying the issues of treaty interpretation presented by litigants
before U.S. courts. This is not, however, the position that U.S. courts have taken. Instead, the
circuits have tended either to rely on the provisions of the Restatement (Third), or what they
perceive to be customary international law.

In United States v. Jiminez-Nava,*® the Fifth Circuit reviewed the question of treaty interpreta-
tion with respect to the Vienna Convention on Consular Relations and held:

This court reviews a district courts interpretation of a treaty de novo. Kreimerman v. Casa

Veerkamp, 22 E.3d 634, 639 (5th Cir.1994).

The Vienna Convention is a 79-article, multilateral treaty negotiated in 1963 and ratified by
the U.S. in 1969. See U.S. v. Lombera-Camorlinga, 206 E3d 882, 884 (9th Cir.2000). Mex-
ico is a signatory nation. The treaty governs “the establishment of consular relations, [and]
defin[es] a consulate’s functions in a receiving nation.” U.S. v. Alvarado-Torres, 45 E.Supp.2d
986, 988 (5.D.Cal.1999). Jimenez-Nava asserts that Article 36 of the treaty bestows a private,
judicially-enforceable right on foreign nationals to consult with consular officials. He argues
that because this right was violated, his post-arrest statements and tangible evidence should have
been suppressed. These are issues of first impression for this circuit. See Flores v. Johnson, 210

E3d 456, (5th Cir.2000).
A. Whether The Vienna Convention Confers An Enforceable Individual Right

Ratified treaties become the law of the land on an equal footing with federal statutes. U.S. Const.
art. VI, cl. 2. They are to be construed initially according to their terms. U.S. v. Alvarez-Machain,
504 U.S. 655, 663, 112 S.Ct. 2188, 2193, 119 L.Ed.2d 441 (1992). Treaty construction is a
particularly sensitive business because international agreements should be consistently inter-
preted among the signatories. “Treaties are contracts between or among independent nations.”
U.S. v. Zabaneh, 837 E2d 1249, 1261 (5th Cir.1988). As such, they do not generally create
rights that are enforceable in the courts. U.S. v. Li, 206 E3d 56, 60 (1st Cir. 2000); see also
Goldstar v. U.S., 967 F.2d 965, 968 (4th Cir.1992) (‘International treaties are not presumed to
create rights that are privately enforceable’); Marta-Ballesteros v. Henman, 896 F.2d 255, 259
(7th Cir.1990) (“It is well established that individuals have no standing to challenge violations
of international treaties in the absence of a protest by the sovereigns involved.”).

For enforcement of its provisions, a treaty depends “on the interest and honor of the govern-
ments which are parties to it.” Head Money Cases, 112 U.S. 580, 598, 5 S.Ct. 247, 254, 28
L.Ed. 798 (1884). “[I]nfraction becomes the subject of international negotiations and reclama-
tions.” 1d. (“It is obvious that with all this the judicial courts have nothing to do and can give
no redress.”). See also U.S. v. Williams, 617 FE2d 1063, 1090 (5th Cir.1980) (“[R]ights under
international common law must belong to sovereign nations, not to individuals, just as treaty
rights are the rights of the sovereign.”).

339  See Ch. VII, Sec. 6.5.
340  United States v. Jiminez-Nava, 243 E3d 192 (5th Cir. 2001).
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Against the backdrop of these general principles, the Vienna Convention appears to be a stan-
dard treaty whose purpose is to facilitate consular activity in receiving states. The Preamble
states: Believing that an international convention on consular relations, privileges and immuni-
ties would also contribute to the development of friendly relations among nations, irrespective
of their differing constitutional and social systems, [and] Realizing that the purpose of such
privileges and immunities is 7ot to benefit individuals but to ensure the efficient performance of
functions by consular posts on behalf of their respective States. .. (emphasis added).

This language would appear to preclude any possibility that individuals may benefit from it
when they travel abroad, even, perhaps, if they are among the consular corps. Moreover, only
one article out of 79 in the Treaty even arguably protects individual non-consular officials. Arti-
cle 36, titled “Communication and Contact With Nationals of Receiving State,” provides:

1. With a view to facilitating the exercise of consular functions relating to nationals of the
sending State:

(b) if he so requests, the competent authorities of the receiving State shall, without
delay, inform the consular post of the sending State if, within its consular district, a
national of that State is arrested or committed to prison or to custody pending trial or
is detained in any other manner. Any communication addressed to the consular post
by the person arrested, in prison, custody or detention shall also be forwarded by the
said authorities without delay. The said authorities shall inform the person concerned
without delay of his rights under this sub-paragraph;

(c) consular officers shall have the right to visit a national of the sending State who is
in prison, custody or detention, to converse and correspond with him and to arrange
for his legal representation. They shall also have the right to visit any national of the
sending State who is in prison, custody or detention in their district in pursuance of a
judgment. Nevertheless, consular officers shall refrain from taking an action on behalf
of a national who is in prison, custody or detention if he expressly opposes such action.

2. The rights referred to in paragraph 1 of this Article shall be exercised in conformity with
the laws and regulations of the receiving State, subject to the proviso, however, that the said
laws and regulations must enable full effect to be given to the purposes for which the rights
accorded under this Article are intended.

Principally because of the references to “rights” in Article 36, the circuit courts have so far
declined to decide whether the Vienna Convention intended to enact individually enforceable
rights of consultation. The Supreme Court, in dicta, has also held the question open. Breard

v. Greene, 523 U.S. 371, 376, 118 S.Ct. 1352, 1355, 140 L.Ed.2d 529 (1998).

A strong argument has been made that such diffidence is unnecessary and that the Vienna Con-
vention is not ambiguous as to whether it creates private rights. In Li, Judges Selya and Boudin
stated:

Nothing in [the] text explicitly provides for judicial enforcement of...consular access provi-
sions at the behest of private litigants. Of course, there are references in the treaties to a “right”
of access, but these references are easily explainable. The contract States are granting each other
rights, and telling future detainees that they have a “right” to communicate with their consul is
a means of implementing the treaty obligations as between States. Any other way of phrasing
the promise as to what will be said to detainees would be artificial and awkward. Lz, 206 E3d
at 60, 66. (Selya, J. & Boudin, J., concurring). In any event, as these judges pointed out, even
if the treaty is ambiguous, the presumption against implying private rights comes into play.
Finally, as both the majority and concurring judges in Li recognized, the U.S. State Depart-
ment has consistently taken the position that the Vienna Convention does not establish rights
of individuals, but only state-to-state rights and obligations. The State Department’s view of
treaty interpretation is entitled to substantial deference. L, 206 E3d at 63-66.
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Jimenez-Nava’s arguments in support of individually enforceable rights ultimately emphasize
the treaty’s ambiguity First, by dwelling on the plain language concerning “rights” in Article 36,
Jimenez-Nava must discount the equally plain language in the Preamble that the treaty’s purpose
“is not to benefit individuals.” Appellant would confine the limitation to consular officials, but
that interpretive route hardly assists him, since consular officials are the specific beneficiaries of
many of the treaty provisions. If the treaty cannot benefit them by creating individually enforce-
able rights, how can it intend to confer enforceable rights on all foreign nationals detained in
the receiving state?

Second, while acknowledging the general rule against implication of personal rights in treaties,
Jimenez-Nava notes that, like any agreement, treaties may explicitly confer individual rights.!
He cites as an example Supreme Court’s construction of an extradition treaty in U.S. v. Rauscher,
119 U.S. 407, 7 S.Ct. 234, 30 L.Ed. 425 (1886). That case is inapposite, however, for an explicit
purpose of the treaty in Rauscher was to govern “the giving up of criminals, fugitives from justice
in certain cases” Id. at 410, 7 S.Ct. at 236. Unlike the Vienna Convention, the purpose and
provisions of the extradition treaty related directly to the individual right asserted. /4. at 410,
7 S.Ct. at 236. Rauscher demonstrates at most the necessity for careful interpretation of each
treaty>!!

A more liberal position was expressed by the Sixth Circuit in U.S. v. Emuegbunam,*** which held:

Proper interpretation of a treaty presents a question of law that this court reviews de novo.
U.S. v. Page, 232 E3d 536, 540 (6th Cir.2000) (citing U.S. v. Morgan, 216 F3d 557, 561 (6th
Cir.2000)), cert. denied, 532 U.S. 935, 121 S.Ct. 1389, 149 L.Ed.2d 312 (2001). Under the
Supremacy Clause of the U.S. Constitution, “all Treaties made, or which shall be made, under
the Authority of the U.S., shall be the supreme Law of the Land.” U.S. Const. art. VI, cl.
2. Under federal law treaties have the same legal effect as statutes. See, e.g., Whitney v. Robertson,
124 U.S. 190, 194, 8 S.Ct. 456, 31 L.Ed. 386 (1888); Page, 232 F.3d at 540 (citing Breard
v. Greene, 523 U.S. 371, 378, 118 S.Ct. 1352, 140 L.Ed.2d 529 (1998) (per curiam)). As a
general rule, however, international treaties do not create rights that are privately enforceable in
the federal courts.

A treaty is primarily a compact between independent nations. It depends for the enforcement
of its provisions on the interest and honor of the governments which are parties to it. If these
fail, its infraction becomes the subject of international negotiations and reclamation, so far as
the injured parties choose to seek redress, which may in the end be enforced by actual war. It is
obvious that with all this the judicial courts have nothing to do and can give no redress.

Head Money Cases, 112 U.S. 580, 598, 5 S.Ct. 247, 28 L.Ed. 798 (1884). See also Foster v. Neil-
son, 27 U.S. (2 Pet.) 253, 306, 7 L.Ed. 415 (1829) (“The judiciary is not that department of
the government, to which the assertion of its interests against foreign powers is confided; and
its duty commonly is to decide upon individual rights, according to those principles which the
political departments of the nation have established.”), overruled in part on other grounds by
U.S. v. Percheman, 32 U.S. (7 Pet.) 51, 8 L.Ed. 604 (1833). “International agreements, even
those directly benefitting private persons, generally do not create private rights or provide for
a private cause of action in domestic courts....” Restatement (Third) of the Foreign Relations
Law of the U.S. § 907, cmt. a (1987). In fact, courts presume that the rights created by an
international treaty belong to a state and that a private individual cannot enforce them. See, e.g.,
Goldstar (Panama) S.A. v. U.S., 967 E2d 965, 968 (4th Cir.1992) (“International treaties are
not presumed to create rights that are privately enforceable.”); Marta-Ballesteros v. Henman, 896
E2d 255, 259 (7th Cir.1990) (“It is well established that individuals have no standing to chal-

lenge violations of international treaties in the absence of a protest by the sovereigns involved.”).

341
342

Id. at 195-198 (footnotes omitted).
268 E3d 377 (6th Cir. 2001).
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Nonetheless, the Supreme Court has recognized that treaties can create individually enforceable
rights in some circumstances. See, e.g., U.S. v. Alvarez-Machain, 504 U.S. 655, 667-68, 112
S.Ct. 2188, 119 L.Ed.2d 441 (1992) (citing U.S. v. Rauscher, 119 U.S. 407, 7 S.Ct. 234, 30
L.Ed. 425 (18806)); Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 442-43,
109 S.Ct. 683, 102 L.Ed.2d 818 (1989). “Whether or not treaty violations can provide the basis
for particular claims or defenses thus appears to depend upon the particular treaty and claim
involved.” U.S. v. Lombera-Camorlinga, 206 F.3d 882, 885 (9th Cir.) (en banc), cerz. denied, 531
U.S. 991, 121 S.Ct. 481, 148 L.Ed.2d 455 (2000). Absent express language in a treaty provid-
ing for particular judicial remedies, the federal courts will not vindicate private rights unless a
treaty creates fundamental rights on a par with those protected by the Constitution. See, e.g.,

Page, 232 F.3d at 540-41.

Acknowledging that the Vienna Convention “arguably confers on an individual the right to
consular assistance following arrest,” the Supreme Court has left open the question of whether
the Vienna Convention creates an individual right enforceable by the federal courts. Breard, 523

U.S. at 376, 118 S.Ct. 1352.4
C. Dismissal of the Indictment

With respect to Emuegbunem’s claim that violation of his rights under the Vienna Convention
requires dismissal of the indictment, we need not determine whether private individuals can
enforce the treaty or whether Emuegbunem in fact suffered a violation of the rights conferred
by the treaty. In Page, 232 E3d at 540, we held that “although some judicial remedies may
exist, there is no right in a criminal prosecution to have evidence excluded or an indictment
dismissed due to a violation of Article 36.” See also U.S. v. Chaparro-Alcantara, 226 E3d 616,
618 (7th Cir.) (holding that dismissal of an indictment is not available to remedy a violation of
the Vienna Convention), cert. denied, 531 U.S. 1026, 121 S.Ct. 599, 148 L.Ed.2d 513 (2000);
U.S. v. Cordoba-Mosquera, 212 F.3d 1194, 1196 (11th Cir. 2000) (per curiam) (absent a showing
of prejudice a violation of the Vienna Convention cannot be remedied through dismissal of the
indictment), cert. denied, 531 U.S. 1131, 121 S.Ct. 893, 148 L.Ed.2d 800 (2001); U.S. v. Li,
206 E3d 56, 66 (1st Cir.) (en banc) (dismissal of indictment is not an available remedy), cerz
denied, 531 U.S. 956, 121 S.Ct. 379, 148 L.Ed.2d 292 (2000). Even if Defendant has suffered
a violation of his rights under the Vienna Convention and even if he can enforce those rights in
federal court, Page forecloses dismissal of the indictment as a remedy.

D. Reversal of the Conviction

In Page we addressed only the availability of suppression of evidence or dismissal of an indict-
ment as remedies to redress a violation of the Vienna Convention. Accordingly, we must turn
to consideration of whether reversal of a conviction can remedy a violation of the Vienna Con-
vention. As a threshold matter, the government contends that the Vienna Convention does not
create rights individually enforceable in the federal courts. We agree.

Confronted in recent years with numerous claims based upon the Vienna Convention without
the benefit of a definitive statement from the Supreme Court, federal courts whenever pos-
sible have sidestepped the question of whether the treaty creates individual rights—typically
by concluding that remedies such as suppression of evidence or dismissal of an indictment are
not available even if the treaty creates individual rights. See, e.g., U.S. v. Santos, 235 E3d 1105,
1108 (8th Cir.2000); Page, 232 E3d at 540; U.S. v. Lawal, 231 E3d 1045, 1048 (7th Cir.2000),
cert. denied, 531 U.S. 1182, 121 S.Ct. 1165, 148 L.Ed.2d 1024 (2001); Chaparro-Alcantara,
226 E3d at 621; Lombera-Camorlinga, 206 E.3d at 885; Li, 206 F.3d at 66. On other occasions
courts have concluded that a defendant must show prejudice to establish a violation of the
Vienna Convention. See, e.g., U.S. v. Minjares-Alvarez, 264 F.3d 980, 987-88 (10th Cir. 2001);
U.S. v. Chanthadara, 230 F.3d 1237, 1256 (10th Cir.2000), petition for cert. filed, No. 00-9757
(May 2, 2001); Cordoba-Mosquera, 212 F.3d at 1196; U.S. v. Pagan, 196 F3d 884, 890 (7th
Cir. 1999); U.S. v. Ademaj, 170 E3d 58, 67-68 (1st Cir.1999). One circuit has held that the
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Vienna Convention does not establish any judicially enforceable right of consultation between
a detained foreign national and the consular representatives of his nation. U.S. v. Jimenez-Nava,
243 E3d 192, 198 (5th Cir.), cert. denied, 533 U.S. 962, 121 S.Ct. 2620, 150 L.Ed.2d 773
(2001). See also Santos, 235 E3d at 1109 (Beam, ]., concurring) (concluding that the Vienna
Convention does not confer on private citizens rights enforceable in federal court); L7, 206 E3d
at 6667 (Selya, J. & Boudin, J., concurring) (same). No federal appellate court has yet accepted
a claim based upon violations of the treaty.

“In construing a treaty, as in construing a statute, we first look to its terms to determine its mean-
ing.” Alvarez-Machain, 504 U.S. at 665, 112 S.Ct. 2188 (citing Air France v. Saks, 470 U.S. 392,
397,105 S.Ct. 1338, 84 L.Ed.2d 289 (1985), and Valentine v. U.S. ex rel. Neidecker, 299 U.S. 5,
11, 57 S.Ct. 100, 81 L.Ed. 5 (19306)). See also Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 534,
111 S.Ct. 1489, 113 L.Ed.2d 569 (1991); Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S.
694, 699, 108 S.Ct. 2104, 100 L.Ed.2d 722 (1988). Of the seventy-nine articles of the Vienna
Convention, only Article 36 arguably protects individual non-consular officials. Jimenez-Nava,
243 F.3d at 196. The argument that the treaty confers rights upon criminal defendants who are
foreign nationals originates in the language of individual rights that appears throughout the
Article among the treaty’s protections for the ability of the consular officials of a sending State
to communicate with a detained national. See, ¢.g., Vienna Convention art. 36, § 1(a) (“Nation-
als of the sending State shall have the same freedom with respect to communication with and
access to consular officers of the sending State.”); § 1(b) (“[Arresting] authorities shall inform the
person concerned without delay of his rights under this sub-paragraph.”). Yet the Preamble to
the Vienna Convention expressly disclaims the creation of any individual rights: “[TThe purpose
of such privileges and immunities is 7oz to benefit individuals but to ensure the efficient perfor-
mance of functions by consular posts on behalf of their respective States.” Vienna Convention,
21 US.T. at 79, 596 UNITED NATIONST.S. at 262 (emphasis added). Similarly, Chapter II
of the treaty, in which Article 36 appears, concerns the privileges and immunities of consular
officers, not detained foreign nationals. Moreover, consistent with the background presump-
tion against implying personal rights in international treaties, the rights contained in Article 36
belong to the party states, not individuals.

Of course, there are references in the [treaty] to a “right” of [consular] access, but these references
are easily explainable. The contracting States are granting each other rights, and telling future
detainees that they have a “right” to communicate with their consul is a means of implementing
the treaty obligations as berween States. Any other way of phrasing the promise as to what will be
said to detainees would be both artificial and awkward.

Li, 206 E3d at 66 (Selya, J. & Boudin, J., concurring). Accordingly, we conclude that the
Vienna Convention does not create in a detained foreign national a right of consular access.

To the extent the treaty admits of any ambiguity on the question, nontextual sources, “such as
a treaty’s ratification history and its subsequent operation,” U.S. v. Stuart, 489 U.S. 353, 366,
109 S.Ct. 1183, 103 L.Ed.2d 388 (1989), dispel any doubt about whether the Vienna Conven-
tion creates individual rights. In resolving doubts about the interpretation, “the construction of
a treaty by the political department of the government, while not conclusive upon courts called
upon to construe it, is nevertheless of weight.” Factor v. Laubenheimer, 290 U.S. 276, 295, 54
S.Ct. 191, 78 L.Ed. 315 (1933). See also El Al Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 U.S.
155, 168, 119 S.Ct. 662, 142 L.Ed.2d 576 (1999) (“Respect is ordinarily due the reasonable
views of the Executive Branch concerning the meaning of an international treaty.”); Kolovrar
v. Oregon, 366 U.S. 187, 194, 81 S.Ct. 922, 6 L.Ed.2d 218 (1961) (“While courts interpret
treaties for themselves, the meaning given them by the departments of government particularly
charged with their negotiation and enforcement is given great weight.”).

Since 1970 the State Department has consistently taken the view that the Vienna Conven-
tion does not create individual rights. L, 206 E3d at 63-64. Sec also Jimenez-Nava, 243
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E3d at 197; Lombera-Camorlinga, 206 E3d at 887-88. In the view of the State Department,
“the only remedies for failures of consular notification under the Vienna Convention are
diplomatic, political, or exist between states under international law.” Page, 232 F.3d at 541
(quoting L7, 206 E3d at 63) (alterations omitted). This position accords with the view of
the Department and the Senate during the ratification proceedings. Li, 206 E3d at 64-65.
In practice the parties to the Convention have attempted to remedy violations of Article 36
through investigations and apologies. “The State Department indicates that it has historically
enforced the Vienna Convention itself, investigating reports of violations and apologizing to
foreign governments and working with domestic law enforcement to prevent future violations
when necessary.” Lombera-Camorlinga, 206 F.3d at 886. In turn “[m]any, if not most, of the
countries with which the U.S. raises concerns that consular notification obligations have been
violated with respect to U.S. citizens will undertake to investigate the alleged violation and,
if it is confirmed, to apologize for it and undertake to prevent future recurrences.” Li, 206
E3d at 65. Apparently, no country remedies violations of the Vienna Convention through its
criminal justice system. /d. “These practices evidence a belief among Vienna Convention sig-
natory nations that the treaty’s dictates simply are not enforceable in a host nation’s criminal

courts[.]” Id. at 66.

In support of his argument that the Vienna Convention creates individually enforceable rights,
Emuegbunem cites Faulder v. Johnson, 81 E3d 515 (5th Cir.1996), and Breard v. Pruett, 134
E3d 615 (4th Cir.1998). This reliance is misplaced. In Faulder, the Fifth Circuit stated that
the Vienna Convention “requires an arresting government to notify a foreign national who has
been arrested, imprisoned or taken into custody or detention of his right to contact his consul.”
81 E3d at 520. Although state authorities admitted that they had failed to comply with the
Vienna Convention, the court affirmed a capital murder conviction because on the facts pre-
sented there the violation did not merit reversal of the conviction. /4. Subsequently, the Fifth
Circuit explained that its ruling in Faulder had not expressed a view on the question of whether
the Vienna Convention confers rights enforceable by individuals. Flores v. Johnson, 210 E3d 456,
457-58 (5th Cir. 2000) (per curiam), cert. denied, 531 U.S. 987, 121 S.Ct. 445, 148 L.Ed.2d
449 (2000).

We do not read our opinion in Faulder as recognizing a personal right under the Convention.
Rather, the panel dispatched the claim with its conclusion that any violation was harmless. Any
negative implication inherent in rejecting the claim as harmless lacks sufficient force to support
a contention that the panel held that the Convention created rights enforceable by individu-
als. While we conclude that Faulder has not decided the question, we do not reach its merits
because at best Flores’s assertion is 7eague barred. Id. at 457. Accordingly, after Flores whether
the Vienna Convention created individual rights remained an open question in the Fifth Circuit,
Jimenez-Nava, 243 F.3d at 195 n. 2 (concluding in the wake of Faulder and Flores that the ques-
tion was one of first impression in the circuit), and in Jimenez-Nava the court resolved the issue
adversely to the position advocated by Defendant. 7. at 198.

Like Faulder, the Fourth Circuit’s opinion in Breard simply attempts a description of the Vienna
Convention and takes no position on the rights and remedies of criminal defendants in the
U.S. who are foreign nationals. Breard v. Pruett, 134 F3d 615, 619 (4th Cir. 1998) (setting forth
Breard’s argument that the court should overturn his conviction and death sentence because
the “authorities failed to notify him that, as a foreign national, he had the right to contact the
Consulate of Argentina or the Consulate of Paraguay pursuant to the Vienna Convention”), cert.
denied, 523 U.S. 371, 118 S.Ct. 1352, 140 L.Ed.2d 529 (1998) (per curiam). Two features of
the Fourth Circuit’s decision in Breard confirm this conclusion. First, noting that Breard had
failed to raise this claim in state court, the Fourth Circuit concluded that he had procedur-
ally defaulted the claim and that he could not show cause to excuse the default. Accordingly,
the court declined to consider the merits of Breard’s Vienna Convention claim. /4. at 619-20.
Second, the court quoted Murphy v. Netherland, 116 E3d 97, 100 (4th Cir.1997), in which it

rejected an argument that a habeas petitioner’s Vienna Convention claim was so novel that he



Legal Bases for Extradition in the United States 131

could not have raised it in state court proceedings, because a reasonably diligent attorney should
have discovered “the existence and applicability (ifany) of the Vienna Convention.” Breard, 134
E3d at 620 (emphasis added). This procedural posture and the quotation from Murphy demon-
strate that the Fourth Circuit in Breard took no position on the question of whether the Vienna
Convention creates individual rights.

For the foregoing reasons, we hold that the Vienna Convention does not create a right for a
detained foreign national to consult with the diplomatic representatives of his nation that the
federal courts can enforce. A contrary conclusion risks aggrandizing the power of the judiciary
and interfering in the nation’s foreign affairs, the conduct of which the Constitution reserves
for the political branches. See Lombera-Camorlinga, 206 F.3d at 887 (“The addition of a judicial
enforcement mechanism contains the possibility for conflict between the respective powers of
the executive and judicial branches.”). Significantly, the Supreme Court has twice held that the
Vienna Convention does not provide a signatory nation a private right of action in the federal
courts to seek a remedy for a violation of Article 36. Federal Republic of Germany v. U.S., 526
U.S. 111, 111-12, 119 S.Ct. 1016, 143 L.Ed.2d 192 (1999) (per curiam); Breard, 523 U.S. at
377,118 S.Ct. 1352. If a foreign sovereign to whose benefit the Vienna Convention inures can-
not seek a judicial remedy, we cannot fathom how an individual foreign national can do so in

the absence of express language in the treaty.’*

The U.S. Supreme Court was presented in Sanchez-Liamas v. Oregon and Bustillo v. Johnson**

with the issue of whether Article 36 of the Vienna Convention on Consular Relations*® grants
rights that may be invoked by individuals in a judicial proceeding. Both Sanchez-Llamas and
Bustillo petitioned the Supreme Court to suppress evidence of their confessions, in light of
the Case Concerning Avena and Other Mexican Nationalsby the 1CJ.3* The Court, however
did not decide the issue but rather stated that “Because Sanchez-Llamas and Bustillo are not
in any event entitled to relief on their claims, we find it unnecessary to resolve the question
whether the Vienna Convention grants individuals enforceable rights. Therefore, for purposes
of addressing petitioner’s claims, we assume, without deciding, that Article 36 does grant
Bustillo and Sanchez-Llamas such rights.”*¥

Likewise in Medellin v. Texas,*® the Supreme Court in March 2008 stated in a footnote that
it did not need to resolve the issue whether an individual could enforce rights conferred by
Article 36 of the Vienna Convention on Consular Relations.>® In Medellin, the Court was
presented with the IC]’s Avena decision, which mandated that the United States provide a
remedy for failure to enforce Medellin’s Article 36 consular rights.**® The Supreme Court
responded that “The question is whether the Avena judgment has binding effect in domestic
courts under the Optional Protocol, IC] Statute and U.N. Charter. Consequently, it is unnec-
essary to resolve whether the Vienna Convention. .. grants Medellin individually enforceable
rights.”®!

343 Id. at 389-394 (footnote omitted).
344 548 U.S. 331 (2006).

345  Vienna Convention on Consular Relations, April 24, 1963 (Vienna), entered into force on March 19,
1967.596 U.N.T.S. 261.

346 Case Concerning Avena and Other Mexican Nationals (Mex. v. U.S.) .C.J. 128 (March 31, 2008).
347  Sanchez-Liamas, 548 U.S. at 343.

348 552 U.S. 491 (2008).

349  Id. at 505 n.4.

350  Case Concerning Avena and Other Mexican Nationals (Mex. v. U.S.) I.C.J. 128 (March 31, 2008).
351  Medellin, 552 U.S. at 505 n. 4.
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In United States v. Osagiede,> a Seventh Circuit case decided after Medellin, the defen-
dant raised a Sixth Amendment constitutional claim that his legal counsel failed to notify
him of his Article 36 consular rights.*> The government argued that no court has ever
recognized that Article 36 confers individual rights in a criminal proceeding and that
even if those rights do exist, no remedy is available.* The Seventh Circuit responded
that because the claim was constitutional and not treaty-based, Article 36 rights and rem-
edies were relevant only to the extent that it helped prove or disprove the elements nec-
essary under Strickland v. Washington.?> The Court went on to state that “we have always
assumed that Article 36 confers individual rights, even in the criminal setting, and we
stand by that position today. Furthermore, we believe that there was a viable (and sim-
ple) remedy for the Article 36 violation alleged in this case: counsel could have informed
Osagiede of his right to consular assistance and the violation could have been raised with
the judge presiding at trial.”**

The issue of standing is related to the nature of the right invoked, its source, its relationship
to other sources of national law, and the ranking of these sources of law. In Sanchez-Liamas,
Sanchez argued that the Convention implicitly required a judicial remedy and was therefore
self-executing.”” The Supreme Court dismissed this, stating “there is little indication that other
parties to the Convention have interpreted Article 36 to require a judicial remedy in the con-
text of criminal prosecutions.”*® The Court emphasized that “where a treaty does not provide
a particular remedy, either expressly or implicitly, it is not for the federal courts to impose on
the States through lawmaking of their own,”* and although the Court did not directly say
that Article 36 of the Vienna Convention on Consular Relations is not self-executing, it can be
clearly inferred through its holding.’*

In Medellin, the Supreme Court stated that it was also “unnecessary to resolve whether the
Vienna Convention is self-executing...” because the Court was concerned with the ICJ Stat-
ute, the Protocol, and the UN Charter.>!

The Supreme Court held in Sanchez-Liamas that IC] opinions deserve “respectful consider-
ation” but that they do not have binding effect on U.S. domestic courts.* The Court rea-
soned that nothing in the “structure or purpose”® of the ICJ suggests that its interpretations
were intended to be binding on “our courts,”** particularly since the expressed remedy for
a national legal system to implement IC] opinions is a referral to the Security Council for
enforcement or sanction.’® The Court, therefore, implies that because such a remedy exists,
U.S. domestic courts are not directly bound by IC]J decisions.?*

352 543 E3d 399 (7th Cir. 2008).
353 Id. at 406.

354  Id.

355 Id.

356 Id. at 407.

357  Sanchez-Llamas v. Oregon, 548 U.S. 331, 346 (2006).
358  Id. at 346.

359 Id.

360 Id.

361  Medellin, 552 U.S. at 505 n.4.
362  Sanchez-Llamas, 548 U.S. at 353.
363  Id. at 355.

364  Id. at 355.

365 Id

366  Id.
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Following Sanchez-Liamas, the Supreme Court in Medellin reasoned that because the ICJ Stat-
ute and Optional Protocol are not self-executing, the Avena decision did not have automatic
domestic legal effect.’” According to the Court, the Statute and Protocol are not self-executing
because no enforcement mechanism is provided in the legal instruments mentioned by the
Court.*® Rather, Article 94 of the UN Charter addresses the consequences of a failure to fol-
low an ICJ opinion, namely that state’s referral to the Security Council.*® The Supreme Court
pointed to the language of the IC]J Statue and the Protocol stating that ... Article [I] is not a
directive to domestic courts. It does not provide that the United States, ‘shall” or ‘must’ comply
with an ICJ decision, nor indicate to vest IC] decisions with immediate legal effect in domestic
courts.”?”

5.4. Treaty Interpretation3”!

In the constitutional scheme of separation of powers and the respective powers granted each
branch of government, the judiciary does not have the power to terminate treaties,””? nor
that of preventing the executive branch from terminating a treaty,”” or of ordering the execu-
tive branch to extradite a person pursuant to treaty.”’* Treaties are the “Supreme Law of the
Land,”” and the judiciary has the authority to interpret a treaty duly ratified after the Senate’s
advice and consent whenever the treaty is relevant to the resolution of a dispute over which
the court has jurisdiction.”” Thus, “[t]he interpretation of treaties is essentially a judicial pro-
cess,” and a related principle is that “‘[TThe judiciary serves an independent review function
delegated to it by the Executive and defined by statute.” 3"’

367  Medellin, 552 U.S. at 507.
368 Id.

369  Id. at 507-508.

370  Id. at 508.

371 See generally Vienna Convention on the Law of Treaties, opened for signature, May 23, 1969, U.N. Doc.
A/CONE.39/27 (1969), reprinted in 8 LL.M. 679 (1969) and in 63 Am. J. INT'L. L. 875 (1969) [here-
inafter Vienna Convention] (although the United States is not a party to the Vienna Convention, it has
incorporated most of its provisions into the REsTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAw
oF THE UNITED STATES (1987), see RESTATEMENT (THIRD), supra note 79 at oN FOREIGN RELATIONS);
T.O. ErLis, THE MODERN Law oF TReATIES (1974); Louts HENKIN, TREATY INTERPRETATION (1972);
FARHAD MALEKIAN, THE SYSTEM OF INTERNATIONAL Law (1987).

372 See HENKIN, supra note 142, at 170.

373  See Charlton v. Kelly, 229 U.S. 447 (1913); The Chinese Exclusion Case, 130 U.S. 581, 602-603
(1889). See also In re Extradition of Rafael Eduardo Pineda Lara, 1998 U.S. Dist. LEXIS 1777 (S.D.N.Y.
1998), In re Extradition of Powell, 4 F. Supp. 2d 945 (S.D. Cal. 1998); Elcock v. United States, 80
E Supp. 2d 70 (E.D.N.Y. 2000).

374  See Sabatier v. Dambrowski, 586 E2d 866 (1st Cir. 1978); Peroff v. Hylton, 563 E2d 1099 (4th Cir.
1977); Shapiro v. Secretary of State, 499 F2d 527, 530-531 (D.C. Cir. 1974), aff'd on other grounds sub
nom., Comm’r of Internal Revenue v. Shapiro, 424 U.S. 614 (1976).

375 U.S. Const. art. VI, § 1, cl. 2.

376 29 Awm. J. INT'L L. Supp. 946, 973 (1935). See Condition of Admission of a State to Membership in the
United Nations, [1947-1948] I.C.J. Reports 57, 61. See also United States v. Decker, 600 E2d 733, 737
(9th Cir.), cert. denied, 444 U.S. 855 (1979) (stating that it is the responsibility of the court to interpret

treaties).
377  In re Extradition of Tawakkal, 2008 U.S. Dist. Lexis 65059 at *11 (E.D. Va. 2008).
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Chapter II

The rules of treaty interpretation can be summarized as follows:

1. The purpose of treaty interpretation is to ascertain the plain meaning®’® of the language that
comports with the parties’ intentions.>”

2. Sources of evidence which indicate this are:

a. Negotiating history;**

378

379

380

See Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S. 176 (1981); Valentine v. United States ex rel.
Neidecker, 299 U.S. 5 (1936); Factor v. Laubenheimer, 290 U.S. 276 (1933); Hu Yau-Lueng v. Soscia,
649 F.2d 914 (2d Cir. 1981); In re Assarsson, 635 FE2d 1237 (7th Cir. 1980); Greci v. Birknes, 527 F.2d
956 (1st Cir. 1976); United States ex rel. Bloomfield v. Gengler, 507 F.2d 925 (2d Cir. 1974); United
States v. Vreeken, 603 E Supp. 715 (Utah 1984); Hurtado v. Holder, 401 Fed. Appx. 453, 455 (11th
Cir. 2010) (unpublished opinion).
ReSTATEMENT (THIRD), supra note 79 at § 329. General Rule of Interpretation:
(1) An international agreement shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the agreement in their context and in the light of its object and
purpose.
(2) The context for the purpose of the interpretation of an agreement shall comprise, in addition to the
text, including its preamble and annexes

(a) any agreement relating to the international agreement which was made between all the parties in
connection with the conclusion of the agreement;

(b) any instrument which was made by one or more parties in connection with the conclusion of the
agreement and accepted by the other parties as an instrument related to the agreement;

(3) There shall be taken into account, together with the context

(a) any subsequent agreement between the parties regarding the interpretation of the agreement or the
application of its provisions

(b) any subsequent practice in the application of the agreement which establishes the agreement of the

parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties

(4) A special meaning shall be given to a term if it is established that the parties so intended.

Section 329 is based on Article 31 of the Vienna Convention on the Law of Treaties, supra note 372. The
ResTaATEMENT (THIRD) of the Foreign Relations Law of the United States embodies most provisions that are
contained in the Vienna Convention, of which the United States is not a party. See RestarEMENT (THIRD),
supra note 79.
See Sumitomo Shoji Am., 457 U.S. 176; Valentine v. United States ex rel. Neidecker, 299 U.S. 5
(1936); Ford v. United States, 273 U.S. 593 (1927); In re Gambino, 421 E Supp. 2d 283 (D. Mass.
2006); United States v. Wiebe, 733 F.2d 549 (8th Cir. 1984); Duran v. United States, 36 E. Supp. 2d
622 (S.D.N.Y. 1999); United States v. Kember, 685 F.2d 451 (D.C. Cir. 1982); Caltagirone v. Grant,
629 F.2d 739 (2d Cir. 1980); Escobedo v. United States, 623 F.2d 1098 (5th Cir. 1980); Reed
v. Wiser, 555 FE2d 1079 (2d Cir. 1977); Day v. Trans World Airlines, Inc., 528 E2d 31 (2d Cir.
1975); Denby v. Seaboard World Airlines, Inc., 575 E Supp. 1134 (E.D.N.Y. 1983), revd 737 E2d
172 (2d Cir. 1984); Maschinenfabrik Kern, A.G. v. Northwest Airlines, Inc., 562 E Supp. 232 (N.D.
1Il. 1983).

See Factor, 290 U.S. 276; Greci v. Birkens, 527 F2d 956 (1st Cir. 1976); Day, 528 E2d 31 (2nd
Cir. 1975). See also Elcock v. United States, 80 E Supp. 2d 70 (E.D.N.Y. 2000); United States
v. Fernandez-Morris, 99 E Supp. 2d 1358 (S.D. Fla. 1999). The Restatement (Third) of the Foreign
Relations Law of the United States similarly allows for consideration of supplemental materials. Section
330 states: Recourse may be had to supplementary means of interpretation, including the preparatory
work of the international agreement and the circumstances of its conclusions, in order to confirm the
meaning resulting from the application of section 329 or to determine the meaning when the interpre-
tation according to section 329: (a) leaves the meaning ambiguous or obscure; or (b) leads to a result
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b. Interpretation of the parties;*®' and
c. Subsequent conduct of the parties.*

3. These sources are then construed according to the following criteria:

a. Consistent interpretation of the terms;**

b. Liberal construction of terms;’%*

c. Rule of liberality;*

d. Expressio unius est exclusio alterins;**
e. Ejusdem generis;®®

f. Retroactive application;*® and

g. International law principles regarding treaty interpretation.’®’

5.4.1. Plain Meaning of the Words and Parties’ Intentions

Generally, the provisions of the treaty itself are the starting point of its construction.*”® The
language in these provisions should be construed according to its plain, ordinary meaning

381

382

383

384

385

386

387

388

389

390

which is manifestly absurd or unreasonable. See RestaTEMENT (THIRD), supra note 79. Section 330 is
based upon Article 32 of the Vienna Convention, supra note 372. Sindona v. Grant, 461 E Supp. 199
(S.D.N.Y. 1978)

See Sumitomo Shoji Am., 457 U.S. 176; Kolovrat v. Oregon, 366 U.S. 187 (1961); Factor, 290 U.S. 276;
Demjanjuk v. Petrovsky, 776 E2d 571 (6th Cir. 1985); Arnbjornsdottir-Mendler v. United States, 721
E2d 679 (9th Cir. 1983), superseded by statute; Eain v. Wilkes, 641 E2d 504 (7th Cir. 1981). See also
Lindstrom v. Gilkey, 1999 WL 342320 (N.D. Ill. May 14, 1999); In re Extradition of Marzook, 924
E Supp. 565 (S.D.N.Y. 1996); Escobedo v. United States, 623 FE2d 1098 (5th Cir. 1980); Ivancevic
v. Artukovic, 211 E2d 565 (9th Cir. 1954).

See Trans World Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 243 (1984); Terlinden v. Ames, 184
U.S. 270 (1902); Day, 528 F.2d 31; Argento v. Horn, 241 E2d 258 (6th Cir. 1957); Ivancevic v. Artu-
kovic, 211 E2d 565 (9th Cir. 1954); In re Extradition of D’Amico, 177 E Supp. 648 (S.D.N.Y. 1959).
See Caltagirone v. Grant, 629 F2d 739 (2d Cir. 1980). See also Sabatier v. Dambrowski, 453
E Supp. 1250 (D.C.R.L), aff'd, 586 E 2d 866 (1st Cir. 1978).

See Factor, 290 U.S. 276; Jordan v. Tashiro, 278 U.S. 123 (1928); Wiebe, 733 F.2d 549; Duran v. United
States, 36 E Supp. 2d 622 (S.D.N.Y. 1999); Brauch v. Raiche, 618 E2d 843 (1st Cir. 1980); Vardy
v. United States, 529 E2d 404 (5th Cir. 1976); United States ex rel. Sakaguchi v. Kaulukukui, 520
E2d 726 (9th Cir. 1975); In re Sindona, 584 E. Supp. 1437 (E.D.N.Y. 1984); Maschinenfabrik Kern,
A.G. v. Northwest Airlines, Inc., 562 E Supp. 232 (N.D. IIl. 1983); Hurtado v. Holder, 401 Fed. Appx.
453, 455 (11th Cir. 2010) (unpublished opinion); /n re Extradition of Sainez, 2008 U.S. Dist. Lexis
9573 at *28 (S.D. Cal. 2008).

See Melia v. United States, 667 F.2d 300 (2d Cir. 1981). See also United States v. Medina, 985
E Supp. 397 (S.D.N.Y. 1997); Handel v. Artukovic, 601 E Supp. 1421 (C.D. Cal. 1985).

See Hu Yau-Lueng v. Soscia, 649 E2d 914 (2d Cir. 1981); Galanis v. Pallanck, 568 F2d 234 (2d Cir.
1977); In re Chan Kam-shu, 477 E2d 333 (5th Cir. 1973).

See Factor v. Laubenheimer, 290 U.S. 276 (1933). See also Elcock v. United States, 80 E Supp. 2d 70
(E.D.N.Y. 2000); United States v. Fernandez-Morris, 99 E Supp. 2d 1358 (S.D. Fla. 1999).

See Galanis v. Pallanck, 568 F2d 234 (2nd Cir. 1977).

See United States v. Cadena, 585 F2d 1252 (5th Cir. 1978), overruled in part by United States
v. Michelena-Orovio, 719 E2d 738 (5th Cir 1983); Day v. Trans World Airlines, Inc., 528 E2d 31 (2nd
Cir. 1975); Husserl v. Swiss Air Transport Co., 351 F Supp. 702 (S.D.N.Y. 1972).

See Vienna Convention, supra note 372, at art. 31, para. 1.
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“as understood in the public law of nations.”®' The Vienna Convention on the Law of Trea-
ties states that “[a] treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose.”*? The ICJ expressed this rule of construction in the following terms:

The Court considers it necessary to say that the first duty of a tribunal which is called upon to
interpret and apply the provisions of a treaty, is to endeavor to give effect to them in their natural
and ordinary meaning in the context of which they occur. If the relevant words in their natural and
ordinary meaning make sense in their context, that is the end of the matter.”

The seminal case of Wright v. Henkel”* is exemplary of this practice. Pursuant to its extradition
treaty with the United States, the United Kingdom requested the extradition of Whitaker Wright
on the basis of an arrest warrant charging him with circulating and publishing false corporate
statements with the intent to defraud corporate shareholders. Wright objected to the extradition
request on the grounds that the offense was not criminal under U.S. law. The U.S. Supreme Court
began its analysis with the observation that “[t]reaties must receive a fair interpretation, accord-
ing to the intention of contracting parties, and so as to carry out their manifest purpose.”” After
comparing the relevant statutes of both England and Wales, and New York, the U.S. state in which
Wright had been found, the Court looked to the kind of conduct the parties sought to prohibit
under their respective criminal codes.

We think it cannot be reasonably open to question that the offense under the British statute is also
a crime under the third paragraph of section 611 of the Penal Code of New York, brought forward
from section 603 of the Code of 1882. Fraud by a bailee, banker, agent, factor, trustee or director, or
member or officer of any company, is made the basis of surrender by the treaty. The British statute
punishes the making, circulating or publishing with intent to deceive or defraud, of false statements
or accounts of a body corporate or public company, known to be false, by a director, manager or
public officer thereof. The New York statute provides that if an officer or director of a corporation
knowingly concurs in making or publishing any written report, exhibit or statement of its affairs or
pecuniary condition, containing any material statement which is false, he is guilty of a misdemeanor.
The two statutes are substantially analogous. The making of such a false statement knowingly, under
the New York act, carries with it the inference of fraudulent intent, but even if this were not so, crimi-
nality under the British act would certainly be such under that of New York. Absolute identity is not
required. The essential character of the transaction is the same, and made criminal by both statutes.>

The court therefore denied Wright's writ of habeas corpus.”’

5.4.2. Sources: Negotiating History, Executive View, and Subsequent
Conduct
Because the parties’ intentions are clear only if the particular treaty’s context and history are con-

sidered, courts often look to the circumstances surrounding its culmination.*® negotiations, pre-
paratory works, and diplomatic correspondence, which are an integral part of these surrounding

391  Santovincenzo v. Egan, 284 U.S. 30, 40 (1931).
392 Vienna Convention, supra note 372, at art. 31, para. 1.

393  Advisory Opinion, Competence of the General Assembly for Admission of a State to the United
Nations, [1950] I.C.]. 4, 8.

394 See Wright v. Henkel, 190 U.S. 40 (1903). See also Duran v. United States, 36 F. Supp. 2d 622 (S.D.N.Y.
1999); In re Requested Extradition of Kirby, 106 E3d 855 (9th Cir. 1996); In re Extradition of Marzook,
924 E Supp. 565 (S.D.N.Y. 1996).

395 Wright, 190 U.S. at 57.

396  Id.at58.

397 Id.

398  InreRoss, 44 F 185 (C.C.N.D.N.Y. 1890).
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circumstances, and often are relied on by courts in ascertaining the intentions of the parties in
interpreting the relevant provisions of the treaty.*” In addition, the parties’ own interpretations
of the treaty, such as that of the executive branch, may be used as a guide in construction.’® The
Vienna Convention on the Law of Treaties provides that:

[t]he context for the purpose of the interpretation of a treaty shall comprise, in addition to the
text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connec-
tion with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclu-
sion of the treaty and accepted by the other parties as an instrument related to the treaty.

There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty
or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement
of the parties regarding its interpretation;

Recourse may be had to supplementary means of interpretation, including the preparatory work
of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting
from the application of [the above rules], or to determine the meaning when the interpretation
according to [the above rules]:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.®!

The negotiating history of a treaty reflects the parties’ intentions and their expectations. It is rel-
evant, indeed important, to clarify ambiguities and inconsistencies where these may appear in the
language of the treaty. As the very words “negotiating history” imply, the term refers to the period
of the negotiations and events surrounding the negotiations (including, at times, the signature and
ratification process). The negotiating history is evidenced by formal exchanges of notes or memo-
randa between the parties, memoranda in the files of the respective parties, explanatory records,
and clarifying position papers. All of these constitute a written record of the negotiating history.

In Sullivan v. Kidd," the U.S. Supreme Court stated:

Writers of authority agree that treaties are to be interpreted upon the principles which govern the
interpretation of contracts in writing between individuals, and are to be executed in the utmost
good faith, with a view to making effective the purpose of the high contracting parties; that all
parts of a treaty are to receive a reasonable construction with a view to giving a fair operation to
the whole. Moore, International Law Digest, vol. 5, p. 249. At the time of the negotiation of the
treaty Great Britain had numerous colonies and possessions, and the U.S. had recently acquired
certain islands beyond the seas. Concerning these the contracting parties made the stipulations
contained in Article IV, adding the right to give like notice in behalf of any British protectorate,
or sphere of influence, or on behalf of the island of Cyprus... >

399 See, e.g., Arizona v. California, 373 U.S. 546 (1963), amended 383 U.S. 268 (1966), amended 466 U.S.
144 (1984), subsequent determination 530 U.S. 392 (2000), supplemented by 531 U.S. 1 (2000).

400  See Zschernig v. Miller, 389 U.S. 429 (1968); Kolovrat v. Oregon, 366 U.S. 187 (1961); Factor
v. Laubenheimer, 290 U.S. 276 (1933).

401  Vienna Convention, supra note 372, at arts. 31, 32.
402  Sullivan v. Kidd, 254 U.S. 433 (1921).
403 Id. at 439 (emphasis added).
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In Sullivan the issue with respect to treaty interpretation was whether a Canadian citizen could
inherit property in the United States under a provision in a treaty. The treaty required a notice
of adherence to be given. The notice of adherence for the Dominion of Canada was not given.
It was the position of the U.S. government that a treaty had to be interpreted on the basis of
the express language of the treaty, and if the express language of the treaty provided for notice,
the absence of notice was conclusive. It was held sufficient not to allow a Canadian resident to
inherit in the United States. The subsequent expectation and intent of the parties are irrelevant
particularly in the face of the plain language and meaning of the treaty.

An example of the use of these factors in interpreting extradition treaty provisions is Factor
v. Laubenheimer.®* Factor had been apprehended and held in Illinois in response to an extra-
dition request from the United Kingdom. He challenged the sufficiency of the extradition
request on the grounds that the offense for which he was sought in England was not criminal
under Illinois law. The issue was therefore whether the provisions of the extradition treaty
required finding that the offense was criminal under Illinois law specifically, or whether the
treaty required the offense to be criminal in any state in the United States. The Supreme Court
conceded that the relevant treaty provision was unclear, and determined that additional infor-
mation was required to clarify its meaning:

In ascertaining the meaning of a treaty we may look beyond its written words to the negotiations
and diplomatic correspondence of the contracting parties relating to the subject matter, and to
their own practical construction of it. And in resolving doubts the construction of a treaty by the
political departments of the government, while not conclusive upon courts called to construe it,
is nevertheless of weight...From...ensuing diplomatic correspondence it clearly appears that
this government then asserted that the Treaty of 1842 obligated both parties to surrender fugi-
tives duly charged with any of the offenses specified in Article X without regard to the criminal
quality of the fugitive’s acts under the law of the place of asylum. This contention was supported
by full and cogent argument in the course of which it was specifically pointed out that the pro-
viso of Article X relates to the procedure to be followed in asserting rights under the treaty and
is not a limitation upon the definition of the offenses with respect to which extradition might be
demanded. .. The diplomatic history of the treaty provisions thus lends support to the construc-
tion which we think should be placed upon them when read without extraneous aid, but with

that liberality demanded generally in the interpretation of international obligations.*”

Thus, the Court determined that the requirements of the treaty had been satisfied and ordered
Factor’s delivery to the United Kingdom.

In Plaster v. United States," the Fourth Circuit interpreted the extradition treaty between
the United States and the Federal Republic of Germany*” to require that the United States
be obligated to extradite its nationals, while Germany was not similarly bound.*® The court
relied upon “the various documents accompanying the treaty during its formation and ratifica-
tion.”*® The court held that although there is no symmetry in the reciprocal undertakings of
the two states because Germany has a constitutional provision prohibiting the extradition of its
nationals and the United States does not, there are other provisions in the respective laws of the
two countries that are not symmetrically identical but act to balance the respective obligations

404 Factor, 290 U.S. 276. See also Elcock v. United States, 80 E. Supp. 2d 70 (E.D.N.Y. 2000); United States
v. Fernandez-Morris, 99 E Supp. 2d 1358 (S.D. Fla. 1999).

405  Factor, 290 U.S. at 294298 (citation omitted).
406  Plaster v. United States, 720 E2d 340 (4th Cir. 1983).

407  Treaty Between the U.S. and the Federal Republic of Germany Concerning Extradition, Aug. 8, 1980,
32 U.S.T. 1485, T1.A.S. No. 9785.

408  Plaster, 720 F2d at 347.
409 Id.
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of the parties. In particular, under German law, a national may be prosecuted for a crime commit-
ted in the territory of another state. A similar law did not exist in the United States. Thus there
is a complementary balance between the obligations of the two states. The United States would
extradite its nationals to Germany because it could not prosecute a U.S. national for committing
a crime in Germany, while Germany, which could not extradite its nationals to the United States,
could prosecute its nationals in Germany for a crime committed in the United States.*!

The case of lvancevic v. Artukovic''" is illustrative of the great weight courts have given to the
practice and conduct of the parties to the relevant treaty in order to determine whether an
obligation to extradite was created by the agreement.*'* In lvancevic, the government of the
People’s Federal Republic of Yugoslavia requested the extradition of Andrija Artukovic from
the United States for the crime of murder, under the Treaty of Extradition of 1902 between the
United States and the Kingdom of Serbia. The federal district court held that no extradition
treaty existed between the United States and Yugoslavia. The Ninth Circuit reversed on the
ground that the Treaty of 1902 was still in force. It reasoned that the People’s Federal Republic
of Yugoslavia had evolved as a nation from the Kingdom of Serbia through internal political
changes and was, therefore, not a new country but merely one formed as a result of the desire
of the Slav people for self-determination. The court decided that these internal changes did
not affect the validity of the treaty with the Kingdom of Serbia, which provided the core of
the Yugoslav nation, a party to the pending extradition proceedings. Furthermore, the court
noted that both the United States and Yugoslavia had continued to act under the premise that
“the entity as it existed after the union was the political successor of the original Serbia with
international political compacts continuing.”*?

Subsequent practices of the parties must be immediate and directly related to the terms of the
treaty. There is therefore an element of timeliness and clarifying relevance that is indispensable.
Subsequent practice must be reasonably related in time to the date of entry into force of the
treaty. It must clarify in a relevant way the intentions of the parties and their expectations as
they existed at the time of the treaty’s entry into force. Subsequent practices cannot contravene
the express language of the treaty, lest the subsequent practices of states become an informal
amending process of their treaties. Such a result would be unconstitutional in the United
States, as it would violate the Senate’s ratification power. It would also violate “due process” and
“equal protection” of the law if, by virtue of such changes in the application of treaty provisions
to individuals, they would be detrimentally affected by such changes without prior notice.**
Subsequent practice cannot, therefore, add or include new meaning contrary to the express
language of the treaty or its plain meaning.

The judiciary, relying on the presidents “[pJower, by and with the Advice and Consent of
the Senate, to make Treaties,”*"” looks to executive practice to determine the existence and

410  See Ch. VI.

411  Ivancevic v. Artukovic, 211 E2d 565 (9th Cir. 1954), later proceeding ar Artukovic v. Boyle, 140
E Supp. 245 (D. Cal. 1956), affd Karadzole v. Artukovic, 247 F.2d 198 (9th Cir. 1957), vacated, 355 U.S.
393 (1958), on remand, 170 F. Supp. 383 (D. Cal. 1959), habeas proceeding, 628 F. Supp. 1370 (C.D.
Cal. 1980), stay denied, Artukovic v. Rison, 784 F2d 1354 (9th Cir. 1986), overruled by Lopez-Smith
v. Hood, 121 E3d 1322 (9th Cir. 1997).

412 See Rogge, supra note 181, at 381.

413 Ivancevic, 211 F2d at 572. In 1985, Artukovic was extradited to Yugoslavia on the basis of the Treaty
Between the United States and the Kingdom of Serbia, which was held to be applicable under the doc-
trine of state succession. Artukovic v. Rison, 784 F.2d 1354 (9th Cir. 1986).

414 See Kolender v. Lawson, 461 U.S. 352 (1983).

415 U.S.Consr. art. I1, § 2, cl. 2. In 1936, the U.S. Supreme Court stated: “Not only ... is the federal power
over external affairs in origin and essential character different from that over internal affairs, but partici-
pation in the exercise of the power is significantly limited. In this vast external realm...the President
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applicability of treaty obligations. Adherence to this view was illustrated in Charlton v. Kelly.*'®

In this case, the question before the Supreme Court was whether Italy’s refusal to permit the
extradition of its own citizens abrogated the extradition treaty between the Kingdom of Italy
and the United States. The treaty provided for the surrender of “persons” convicted of or
charged with specific crimes. Italy maintained that this term did not include its own citizens
and that it would try its own citizens in its own courts. The United States contended that the
term “person” did include Italian citizens.*"” The Court, following the interpretation of the
Department of State, held that the treaty was not abrogated:

The executive department having thus elected to waive any right to free itself from the obligation
to deliver up its own citizens, it is the plain duty of this court to recognize the obligation to sur-
render the appellant as one imposed by the treaty as the supreme law of the land and as affording

authority for the warrant of extradition.*'®

Thus, the judicial position of the United States is to defer judgment on this issue to the execu-
tive as a matter falling within the prerogatives of that branch of government in its exercise of
the powers to conduct foreign affairs.*”

Last, it should be noted that the interpretation of treaty language should also take into account
the meaning of a legal term in the respective laws of the two contracting states.*?

5.4.3. Interpretative Criteria

(1) Consistent Interpretation of Terms

Once the court has determined the relevant sources of a treaty’s meaning, it must choose which
interpretation will be applied to the case at bar. Usually, the court will first attempt to interpret
the relevant provision such that it is consistent with the other terms of the treaty.*?! Oppen-
heim has stated this rule in the following terms:

It is taken for granted that the contracting parties intend something reasonable and something
not inconsistent with generally recognized principles of International Law, nor with previous

alone has the power to speak or listen as a representative of the nation. He makes treaties with the advice
and consent of the Senate; but he alone negotiates.” United States v. Curtiss-Wright Export Corp., 299
U.S. 304, 319 (1936).

416 Charlton v. Kelly, 229 U.S. 447 (1913). See also In re Extradition of Lara, 1998 U.S. Dist. LEXIS 1777
(S.D.N.Y. 1998), In re Extradition of Powell, 4 ESupp. 2d 945 (S.D.Cal. 1998); Elcock v. United States,
80 F Supp. 2d 70 (E.D.N.Y. 2000).

417 Charlton, 229 U.S. at 451-455.

418  Id. at 476. Also in Terlinden v. Ames, 184 U.S. 270 (1902), the Supreme Court rejected the fugitive’s
contention that the creation of the German Empire in 1871 terminated the extradition treaty between
the United States and the Kingdom of Prussia, holding that intervention by the courts on the theory
that the treaty had been abrogated by the formation of the German Empire was improper, in light of the
contrary judgment of both governments. The Court further stated that “the decisions of the Executive
Department in matters of extradition, within its own sphere, and in accordance with the Constitution,
are not open to judicial revision.” /4. at 290.

419 See Curtiss-Wright, 299 U.S. at 304 (1936); Missouri v. Holland, 252 U.S. 416 (1920). See also Louis
Henkin, 7he Treaty Makers and the Law Makers: The Law of the Land and Foreign Relations, 107 U. Pa.
L. Rev. 903 (1959). See generally Ebwarp S. CorwiN, THE PRESIDENT: OFFICE AND POwERs (4th ed.
1957); C. HERMAN PrITcHETT, THE AMERICAN CONSTITUTION (1959). For a parallel analysis of presi-
dential powers in the conduct of foreign affairs, see M. Cherif Bassiouni, 7he War Power and the Law
of War: Theory and Realism, 18 DEPAuL L. Rev. 188 (1968); M. Cherif Bassiouni & Eliot A. Landau,
Presidential Discretion in Foreign Trade and Its Effects on East—West Trade, 14 WayNE L. Rev. 494 (1968).

420  See Ch. VIII, Sec. 4.3.
421 See, e.g, Sabatier v. Dambrowski, 453 F. Supp. 1250 (D.C.R.I.), affd, 586 F.2d 866 (1st Cir. 1978).
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treaty obligations towards third States. If, therefore, the meaning of a treaty is ambiguous, the rea-
sonable meaning is to be preferred to the unreasonable, the more reasonable to the less reasonable,
the consistent meaning to the meaning inconsistent with generally recognized principles of Interna-
tional Law and with previous treaty obligations toward third States.*?

The Second Circuit applied this maxim in Caltagirone v. Grant.*> There, Italy requested that the
United States provisionally arrest an individual pursuant to Article XIII of the 1975 Extradition
Treaty between Italy and the United States, pending a possible request for his extradition to Italy
to face prosecution for fraudulent bankruptcy. In compliance with the Italian request, the United
States prepared a complaint alleging the existence of Italian warrants for the individual’s arrest
and applied to the appropriate magistrate for a warrant. The United States made no showing to
establish probable cause to believe that a crime had been committed in Italy, or that the individual
requested had committed it. Nevertheless, the magistrate issued a warrant for the individual’s
arrest. The relator moved to quash the arrest warrant on the ground that it was issued without
probable cause. This motion was denied. The relator then petitioned the appropriate federal dis-
trict court for a writ of habeas corpus. When this was denied, the relator appealed to the Second
Circuit. The appellate court granted the relator’s petition, applying the following analysis:

Article XIII of the Treaty provides that an application for provisional arrest must contain four
elements: a description of the person sought; an indication of intent formally to request the
extradition of the person; an allegation that a warrant for the person’s arrest has been issued
by the requesting state; and, finally, “such further information, if any, as would be necessary to
justify the issue of a warrant of arrest had the offense been committed. .. in the territory of the
requested Party.”

The language of Article XIII closely tracks the text of Article XI, the Treaty article governing
formal requests for extradition. That article expressly requires all requests for extradition to pro-
vide “such evidence as...would justify [the relator’s] arrest and committal for trial if the offense
had been committed [in the territory of the requested party]...” Article XIII, in turn, requires
applications for provisional arrest to set forth “such further information as would be necessary
to justify the issue of a warrant of arrest had the offense been committed...in the territory of
the requested Party.” Clearly, the parallelism was intended by the Treaty’s draftsmen, and this
suggests that in all cases where the U.S. is the “requested Party,” a showing of probable cause is
required under both articles.**

The problem of inconsistency of terms in the two languages of a treaty arises in connection
with words referring to whether a person was “charged” with a crime as including the mean-
ing of d d hnical ing of formally charged (i.e., indicted).” It al

ing of accused as opposed to a technical meaning of formally charged (i.e., indicted).*” It also

422 1 Luassa OPPENHEIM, INTERNATIONAL Law 952-953 (Hersch Lauterpacht ed., 1955) (citations omit-
ted) [hereinafter, 1 OPPENHEIM].

423 Caltagirone v. Grant, 629 FE.2d 739 (2d Cir. 1980); Looking at #ravaux preparatoires for intent of the
parties, £l Al Israel Airlines, Ltd. v. Tseng, 525 U.S. 155, 119 S. Ct. 662 (1999) and Air France v. Saks,
470 U.S. 392, 105 S. Ct. 1338 (1985). “The meaning of a treaty cannot be controlled by subsequent
explanations” of members of the Senate, Fourteen Diamond Rings v. United States, 183 U.S. 176, 22
S. Ct. 59 (1901), but the interpretation of a treaty by the executive branch is to be given weight by the
judiciary. See United States v. King-Hong, 110 E3d 103 (1st Cir. 1997); Factor v. Laubenheimer, 290
U.S. 276, 54 S. Ct. 191 (1933), Charlton v. Kelly, 229 U.S. 447, 33 S. Ct. 945 (1913) 60 (1901) (“The
meaning of the treaty cannot be controlled by subsequent explanations of some of those who may have
voted to ratify it.”).

424 Caltagirone, 629 F.2d at 744-745.

425 See In re Assarsson, 635 F.2d 1237 (7th Cir. 1980).
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arises with respect to ne bis in idem when one treaty language refers to the “same facts” and the
other to the “same acts.”#2°

(2) Liberal Interpretation of Terms

Where a provision is capable of two interpretations, either of which would comport with the
other terms of the treaty, the judiciary will choose the construction which is more liberal and
which would permit the relator’s extradition, because the purpose of the treaty is to facilitate
extradition between the parties to the treaty. The Permanent Court of Justice stated the general
rule in the following manner:

(1] do not see how it is possible to say that an article of a convention is clear until the subject
and aim of the convention have been ascertained, for the article only assumes its true import
in this convention and in relation thereto. Only when it is known what the Contracting Parties
intended to do and the aim they had in view is it possible to say either that the natural meaning
of terms used in a particular article corresponds with the real intention of the Parties, or that the
natural meaning of the terms used falls short of or goes further than such intention.. .

[S]ince the words have no value save as an expression of intention of the Parties, it will be found
either that the words have been used in a wider sense than normally attaches to them (broad
interpretation) or that they have been used in a narrower sense than normally attaches to them
(narrow interpretation).

The first question which arises therefore is what is the subject and aim of the convention in
which occurs the article to be interpreted.*’

The rule of liberal interpretation of terms was applied to an extradition treaty in Brauch
v. Raiche. In that case, the relator challenged the request for his extradition on the grounds
that the applicable treaty required a finding that the conduct for which his extradition was
sought was criminalized under the laws of the state where he was found, rather than under
the laws of the United States. In rejecting his claim, the court made the following observation
regarding Factor v. Laubenheimer, discussed above:

Although it is clear that Factor held criminality in the asylum state was not a necessary precondi-
tion to extraditability, it is not clear whether the Court also meant that a finding of criminality
under that state’s law was always sufficient to justify extradition. Part of the rationale offered by
the Court for its decision in Factor was a desire to avoid construing that treaty so that “the right
to extradition from the U.S. may vary with the state or territory where the fugitive is found.”
Id. at 300, 54 S. Ct. at 198..... In light of the importance the Court placed on preserving reci-
procity, we do not believe the Court’s disapproval of extraditability varying with state law would
extend to the situation in which one state’s law might confer extraditability, while that of the
preponderance of the states would not. A prerequisite under the Treaty for an extradition request
by Great Britain is that the offense be one for which Britain would be willing to extradite. Thus,
even if the asylum state from which Britain requests extradition is the only state criminalizing
the conduct in question, the policy of reciprocity would be served since that state could presum-

ably obtain extradition for the same acts in Britain.*?’

426 See infra Sec. 5.4. In re Gambino, 2006 WL 709445 (D. Mass. 2006), dismissed in Gambino v. Winn,
Case No. 06-10552-RCL (D. Mass 2006); Sindona v. Grant, 619 E2d 167 (2d Cir. 1980), aff’¢ 461
E Supp. 199 (S.D.N.Y. 1978).

427 WHITEMAN DIGEST, supra note 70, at 370.

428  Brauch v. Raiche, 618 E2d 843 (1st Cir. 1980). See also United States v. Wiebe, 733 F.2d 549, 554 (8th
Cir. 1984); In re Sindona, 584 E Supp. 1437, 1447 (E.D.N.Y. 1984).

429  Brauch, 618 F2d at 848-849. See also Elcock v. United States, 80 E Supp. 2d 70 (E.D.N.Y. 2000);
United States v. Fernandez-Morris, 99 F. Supp. 2d 1358 (S.D. Fla. 1999).



Legal Bases for Extradition in the United States 143

Thus, the court adhered to the language of the text, but gave the wording the widest reasonable
meaning and scope.

(3) Rule of Liberality

It is important to note that liberality cannot be stretched to allow extradition notwithstanding
specific treaty and statutory requirements. Liberality is a rule of interpretation that has to remain
within reasonable bounds, and is not a license to extradite. At times the judiciary will interpret
terms beyond their actual meaning to encompass their spirit and intent. Judge Hersch Lauter-
pacht, for example, has noted that:

the whole of a treaty must be taken into consideration, if the meaning of any one of its provisions is
doubtful; and not only the wording of the treaty, but also its purpose, the motives which led to its
conclusion and the conditions prevailing at the time.*°

This rule was applied in Melia v. United States.”*' Canada requested the extradition of an individual
charged with “procuring a murder.” The United States” extradition treaty with Canada specified as
extraditable offenses those that charged an individual with conspiracy or “being party to any”**
of the enumerated offenses. The court found that the word “procuring,” although not specifically
listed as an extraditable offense, could be deemed within the meaning of “being a party to.” A nar-
row construction would not have allowed the word “procuring” to be equated with “being a party
to,” whereas liberality permits such a construction by analogy.

Treaties must be interpreted in a liberal way and in good faith in order to give effect to the inten-
tions of the parties.®*> The Supreme Court stated so in jordan v. Tashiro™"

The principles which should control the diplomatic relations of nations, and the good faith of trea-
ties as well, require that their obligation should be liberally construed so as to effect the apparent
intentions of the parties to secure equality and reciprocity between them. See Geofroy v. Riggs, supra;
Tucker v. Alexandroff; 183 U.S. 424, 437; Wright v. Henkel, 190 U.S. 40, 57; In re Ross, 140 U.S.
453, 475.%%

The issue of liberality versus restrictive interpretation arises when terms in question are ambiguous
enough to create a doubt in the mind of the treaty interpreter.

The interpretation of the treaty in Sumitomo Shoji America, Inc. v. Avagliano™® was the Treaty
of Friendship, Commerce, and Navigation between the United States and Japan. The purposes

430 1 OPPENHEIM, supra note 423 at 953. Treaty construction implicates questions of foreign policy. See
United States v. Kin-Hong, 110 E3d 103, 110 (1st Cir. 1997). The executive branch’s construction of a
treaty, although not binding on the courts, is entitled to great weight. See Factor v. Laubenheimer, 290
U.S. 276, 295, 54 S. Ct. 191, 196 (1933); Charlton v. Kelly, 229 U.S. 447, 468, 33 S. Ct. 945, 952
(1913); ResTATEMENT (THIRD), supra note 79 at § 326(2) and reporters’ note 2.]

431  Melia v. United States, 667 E2d 300 (2d Cir. 1981). See also United States v. Medina, 985 E Supp. 397
(S.D.N.Y. 1997).

432 Treaty on Extradition with Canada as amended by exchange of notes of June 28 and July 9, 1974, 27
U.S.T. 983, T.ILA.S. No. 8345, art 2, sec. 2 (entered into force Mar. 22, 1976).

433 See generally In re Extradition of Lara, 1998 U.S. Dist. Lexis 1777 (S.D.N.Y. 1998).

434 Jordan v. Tashiro, 278 U.S. 123 (1928).

435  Id. at 127. See also Duran v. United States, 36 E Supp. 2d 622 (S.D.N.Y. 1999); In re Requested
Extradition of Kirby, 106 E3d 855 (9th Cir. 1996); In re Extradition of Marzook, 924 E Supp. 565
(S.D.N.Y. 1996).

436 Sumitomo Shoji Am. Inc. v. Avagliano, 457 U.S. 176 (1982). Treaties should be liberally construed to
effect their purpose, namely, “the surrender of fugitives to be tried for their alleged offenses.” Ludecke
v. U.S. Marshal, 15 E.3d 496, 498 (5th Cir. 1994) (quoting Escobedo v. United States, 623 E2d 1098,
1104 (5th Cir. 1980)) (quoting Valentine v. United States ex rel. Neidecker, 299 U.S. 5, 10, 57 S. Ct.
100, 103 (1936)); accord United States v. Cancino-Perez, 151 ER.D. 521, 523 (E.D.N.Y. 1993). See
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of such treaties are particularly relevant to the meaning of the language of the treaties because
they confer benefits, especially corporate and tax benefits, to those who fall within their pur-
view. It is completely different from the context of extradition treaties. Extradition treaties
detrimentally affect the rights of individuals, whereas treaties of commerce, friendship, and
navigation beneficially affect the rights of individuals. Thus, to err in favor of liberality in the
cases of treaties of commerce, friendship, and navigation is to err in favor of granting more
benefits to individuals, whereas to err in the liberality of interpreting extradition treaties is in
fact to place individuals in greater jeopardy of their lives and liberties.

It must also be reemphasized that to allow extradition treaties to be reinterpreted in light of
subsequent developments and expectations of the parties creates an unequal application of the
law with respect to any and all individuals who would fall within the purview of that treaty
at the different times when such interpretation may change without notice to the persons to
whom it is intended. This would constitute a denial of due process of law in that individuals
would not receive the appropriate notice that is necessary to know which conduct is deemed
violative of the law in terms of whether that conduct is extraditable or not.*”

(4) Expressio Unius Est Exclusio Alterius

In contrast to the rule of liberality, courts have also relied upon the maxim expressio unius est
exclusio alterius; namely, that which is specifically stated excludes anything else by implication.
As Professors Myres McDougal, Harold Lasswell, and James Miller observed:

[clhis principle. .. prescribes that whenever a given reference has been expressly included in an
agreement, all other related references must be regarded as having been excluded... The rule
of expresso unius may be stated in implicative form as follows: If any given individual or class
expression (X) occurs in an agreement, then it must be inferred that any other similar individual
or class expression (Y), (Z), etc., was intentionally excluded from the operation of the agreement
by the parties.*?*

‘This method of interpretation can be employed with respect to the terms of a given treaty or
between treaties when a certain provision is absent in one treaty but is present in other treaties
regarding extradition. In these instances, the judiciary must resolve the ambiguity of the treaty’s
silence and determine whether the particular provision of other treaties may be read into the
terms of the treaty that is silent on the question. In Hu Yau-Leung v. Soscia,™® for example, the
applicable treaty required that an extradition request be based upon a charge that the relator
was to be prosecuted for the commission of a crime classified as a felony under U.S. law. The
relator challenged the request for his extradition on the grounds that because he was sixteen
at the time he allegedly committed the crime, the crime for which he was being sought would
not be considered a felony under U.S. law. The applicable treaty had no provision stating that
the prosecution of juveniles could not result in a felony conviction, although other extradition
treaties contain such provisions. The court reasoned that its absence in the treaty in question
required a determination that the relator’s age at the time the crime was allegedly committed

also Factor, 290 U.S. at 293-294, 54 S. Ct. at 196 (“(I)f a treaty fairly admits of two constructions, one
restricting the rights that may be claimed under it, and the other enlarging it, the more liberal construc-
tion is to be preferred.”). “The obligation to do what some nations have done voluntarily, in the interest
of justice and friendly international relationships...should be construed more liberally than a criminal
statute or the technical requirements of criminal procedure.” Factor, 290 U.S. at 298-299, 54 S. Ct. at
197 (citations omitted).

437 See, e.g., Kolender v. Lawson, 461 U.S. 352, 357 (1983).

438  MyYRES S. MCDOUGAL ET AL., THE INTERPRETATION OF AGREEMENTS AND WORLD PusLic ORDER 330—
331 (1967).

439  Hu Yau-Leung v. Soscia, 649 E2d 914 (2d Cir. 1981).
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was not relevant, and did not bar his extradition to the requesting state. Thus, the court refused
to read such a provision into the treaty in question.

In Kamrin v. United States," the Ninth Circuit similarly interpreted the silence of the Treaty
of Extradition between the United States and Australia*' regarding the applicability of the
relevant U.S. statute of limitations as rendering that statute unavailable to the relator as a bar

to his extradition.“? The court stated:

Generally, absent a specific treaty provision, the statute of limitation may be raised as a defense
to criminal proceedings only after return to the requesting state...Given the general rule, the
absence of a contrary provision should be interpreted as an intention by the party states that the

statute of limitation of the requested state does not apply.**

(5) Ejusdem Generis

The rule ¢jusdem generis has also been referred to as the rule of generalia specialibus non dero-
gant. Its most familiar restatement is by McNair, who characterized it as “a useful doctrine or
presumption, well recognized and frequently applied in English, Scottish, and American law,
to the effect that general words when following (and sometimes when preceding) special words
are limited to the genus if any, indicated by the special words.” The Permanent Court of
International Justice has stated that the ejusdern maxim requires that “special words, according
to elementary principles of interpretation, control the general expressions.”*®

The ejusdem rule was applied by the Supreme Court in Factor v. Laubenheimer.** In Factor, the
United Kingdom requested the relator’s extradition in order to prosecute him for the charge of
receiving sums of money, “knowing the same to have been fraudulently obtained.” The relator
challenged the extradition order on the grounds that this offense was not listed as an extradit-
able offense in the treaty between the United Kingdom and the United States. The Supreme
Court rejected his claim:

Paragraph 18 of Article 3 of the Dawes-Simon Treaty includes among the offenses for which
extradition may be demanded “receiving any money, valuable security or other property, know-
ing the same to have been stolen or unlawfully obtained.” It is insisted that “receiving money,”
knowing the same to have been stolen or unlawfully obtained, is not the equivalent of receiving
money, knowing the same to have been fraudulently obtained. It is not denied that the phrase
“unlawfully obtained,” standing alone, is as broad as the phrase “fraudulently obtained.” But it is
asserted that its use in association with the word “stolen” restricts its meaning to offenses of the
same type of unlawfulness as stealing, which it is said involves only those forms of criminal tak-
ing which are without the consent or against the will of the owner or the possessor. But we think
the words of the treaty present no opportunity for so narrow and strict an application of the rule
of ejusdem generis. 'The rule is at most one of construction, to be resorted to as an aid only when
words or phrases are of doubtful meaning. Extradition treaties are to be liberally, not strictly
construed. The words “steal” and “stolen” have no certain technical significance making them
applicable only with respect to common law larceny. They are not uncommonly used as imply-
ing also a taking or receiving of property by embezzlement or false pretenses, offenses which are
often embraced in modern forms of statutory larceny. Whatever was left vague or uncertain by

440  Kamrin v. United States, 725 E2d 1225 (9th Cir.), cert. denied, 469 U.S. 817 (1984). See also Murphy
v. United States, 199 F.3d 599 (2nd Cir. 1999).

441  Treaty of Extradition between the United States and Australia, 27 U.S.T. 957, T..A.S. No. 8234 (1974).
442 Kamrin, 725 F2d at 1227.

443 Id.

444  ArnoLD D. McNAIR, THE Law oF TreaTIES 393 (1961).

445  The Payment of Various Serbian Loans Issued in France, 1929 PC.L]. (Ser. A) No. 20.

446 Factor v. Laubenheimer, 290 U.S. 276 (1933).
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the use of the word “stolen” was made certain by the added phrase “or unlawfully obtained,”
as indicating any form of criminal taking whether or not embraced within the term larceny in
its various connotations. Even if the word “stolen” were to be given the restricted meaning for
which the petitioner contends, it would be so precise and comprehensive as to exhaust the genus
and leave nothing essentially similar on which the general phrase “or unlawfully obtained” could
operate. This phrase, like all the other words of the treaty, is to be given a meaning, if reasonably
possible, and rules of construction may not be resorted to render it meaningless or inoperative.

See Mason v. U.S., 260 U.S. 545, 553.47

(6) Retroactive Application

As a general rule treaties are not retroactive. This is reflected in the 1969 Vienna Convention
on the Law of Treaties Article 28, which states that the provisions of a treaty “do not bind a
party in relation to any act or fact which took place or any situation which ceased to exist
before the date of the entry into force of the treaty with respect to that party.” Thus a treaty
cannot have retroactive effect unless the parties specifically agree to retroactive application. An
extradition treaty can therefore be made retroactive if it contains a specific provision to that
effect. Such retroactivity would not, in the United States, be deemed a violation of the Con-
stitution’s prohibition of ex post facto because extradition is not deemed a criminal trial, nor
does it inflict any penalty on the requested person.*®

Aside from the issue of the entire treaty’s retroactivity, a subsequent treaty or an amending
treaty can have retroactive application of some of its provisions even without a specific provision
allowing retroactivity.*”” In Extradition of Ernst, the court, in reliance on McMullen, held thusly:

In re Extradition of McMullen, 769 F. Supp. 1278 (S.D.N.Y.1991), affd sub nom., McMullen
v. U.S.,953 E2d 761 (2d Cir. 1992), affd in part, revd, in part on other grounds, 989 E.2d 603 (2d
Cir.1993), involved closely analogous facts. In that case, the United Kingdom sought McMullen’s
extradition as a result of his alleged involvement in the bombing of an army barracks. The U.S.
District Court for the Northern District of California denied the request, find that the offense
charged was political in nature and, therefore, not extraditable. 769 E. Supp. at 1982.

Subsequent to the decision of the California Court, the extradition treaty between the U.S. and
the United Kingdom was amended to narrow the scope of the political offense exception. 769
ESupp. at 1282-83. The United Kingdom then sought McMullen’s extradition under the
amended treaty. McMullen contested the extradition request, arguing, among other things, that
prior to the amended treaty he had a complete defense to extradition and that application of the
amended treaty to him would violate the prohibition against ex post facto laws.

Judge Ward rejected McMullen’s argument, explaining:

McMullen argues that the retroactive change in the law inflicts punishment upon him by
depriving him of the substantive defense that he successfully asserted in the earlier extradi-
tion proceeding, “thereby rendering conduct which was protected by the political offense
doctrine when done, now unprotected.”

The elimination of McMullen’s defense to extradition—the alleged punishment must be viewed
in light of the cases construing punishment under the ex post facto clauses and the nature of an
extradition proceeding. As noted above, the ex post facto clauses have been narrowly construed
to apply only to retroactive criminal penalties. Moreover, the ex post fact ban does not apply

447 Id. at 302-304.

448  In re De Giacomo, 7 Fed. Cas. 366 (C.C.S.D.N.Y. 1874) (No. 3747); Hilario v. United States, 854
E Supp. 165, 175-176 (E.D.N.Y. 1994); In re Extradition of Ernst, 1998 WL 30283 (S.D.N.Y. Jan.
27,1998).

449 Ernst, 1998 WL 30283 (rejecting the relator’s argument that the U.S.—Swiss Extradition Treaty could
not apply retroactively because his extradition was commenced under the 1900 Treaty).
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to every change in law that “may work to the disadvantage of a defendant.” Dobberr v. Florida,
supra, 432 U.S. at 293, 97 S. Ct. at 2298....%°°

During McMullen’s extradition proceedings the 1985 United States—United Kingdom Supple-
mentary Extradition Treaty entered into effect. The Treaty significantly reduced the “political
offense exception.”®' McMullen argued in vain that this new Treaty reduced the defense he
had under the previous treaty.

It is a basic tenet of extradition law that a treaty providing for the extradition of individu-
als accused of specified crimes does not make an act a crime, but rather merely provides the
means by which a state can obtain persons charged with those specified acts in order to try
them where the act was committed. As a result, a treaty of extradition that includes a particular
crime, but that was passed after the commission of that crime by the accused, still applies to the
earlier act unless there is a specific treaty provision to the contrary,® thus in effect providing
for some form of retroactivity.

The U.S. government, in both the executive and judicial branches, has adhered to this basic
tenet. In 1933, the acting secretary of state sent a telegram to the chairman of the American Del-
egation to the 7th International Conference of American States in Montevideo informing him
that extradition treaties applied to a previously committed offense unless the treaty expressly
stated otherwise.®? The Supreme Court reaffirmed this rule of law in Factor v. Laubenheimer,*
where the Court stated that a later extradition treaty extended to proceedings concerning an
offense not included in a previous treaty, regardless of the date of the offense. The Court added
that a later treaty also would apply where there had been no previous extradition treaty.

However, this retroactivity provision can also be applied against the government. For example,
in Galanis v. Pollanck,> a treaty of extradition between the United States and Canada contained
a double jeopardy provision, which forbade extradition under the treaty where an accused had
already been tried for the offense in the United States. The earlier extradition treaty lacked this pro-
vision. The defendant argued that as a result of the retroactivity rule, the provision applied even to
a crime committed before the effective date of the treaty. The Second Circuit agreed, pointing out
that the drafters of the treaty must have been aware of this basic rule, and their failure to include a
provision excluding retroactive effect manifested their intent to give the article that force.

(7) Resort to Customary International Law Principles

In addition to the criteria enumerated above, U.S. courts also rely on customary international
law principles in construing the meaning of treaty provisions. The recognition of customary
international law is found in the much-quoted language of Justice Horace Gray in the Paquete
Habana case:

International law is part of our law, and must be ascertained and administered by the courts
of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly
presented for their determination.®*

450  Id. at *4-5.
451  See Ch. VIII, Sec. 2.1.

452 WHITEMAN DIGEST, supra note 70 at 753. For a treaty provision excluding retroactive effect, see Extradi-
tion Convention of 1856 between U.S. and Austria-Hungary, art. I, U.S.T. 9, 11 Stat. 691, 692-693.

453 M.S. Dept. of State, file 710. G. International Law 5; 1933 Foreign Rel., vol. IV, 185.

454 Factor v. Laubenheimer, 290 U.S. 276 (1933). See also In re De Giacomo, 7 E Cas. 366 (S.D.N.Y.
1874) (No. 3,747).

455  Galanis v. Pollanck, 568 F.2d 234 (2d Cir. 1977); United States v. Flores, 538 E2d 939 (2d Cir. 1976).
See Ch. VIII, Sec. 4.3.

456  'The Paquete Habana, 175 U.S. 677, 700 (1900).
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As Professor Louis Henkin has stated: “Like treaties, customary international law is law for
the Executive and the courts to apply.”*” The Vienna Convention on the Law of Treaties, "
although not yet ratified by the Senate, is already recognized as the “authoritative guide to
current treaty law and practice.”®’ Because the Convention essentially codifies customary
international law governing international agreements, it may be used by the United States in
interpreting treaties, even though the United States is not a party to the Convention. Many of
its provisions have been included in the Restatement (Third) as being part of customary inter-
national law, binding on the United States.’® In fact, U.S. courts have already treated certain
provisions of the Vienna Convention as authoritative. !

A new debate has arisen between conservatives and neo-conservatives and traditional aca-
demics, the latter challenging the proposition that customary international law is binding on
U.S. courts, or even relevant sources.?

(8) Resort to General Principles of Law

“General principles of law” are a source of international law. Consequently, as stated by this
writer, they can be used for purposes of treaty interpretation:

The best evidence that international law has not only accepted but relied on “General Principles”
is the Vienna Convention on the Law of Treaties, which contains a number of such “principles”
in its rules of treaty interpretation. Although that Convention codifies customary rules of inter-
national law, it nonetheless incorporates such principles as good faith and others as part of cus-

tomary international law, even though their origin is found in “General Principles.”#%

Furthermore, this writer has also stated that:

“General Principles” have been primarily used to clarify and interpret international law. For
example, as Schlesinger notes, “General Principles” must be considered in determining the
meaning of treaty terms. Lauterpacht points out that recourse by the IC] to “General Principles”
has constituted “no more than interpretation of existing conventional and customary law by
reference to common sense and the canons of good faith.” This interpretive function is the most
widely recognized and applied function of “General Principles” and the one that is evidently the
most needed and useful, in contrast to the use of “General Principles” as a method to supplant or
remedy deficiencies in conventional and customary international law.

457  HENKIN, supra note 142, at 221.

458  Vienna Convention, supra note 372.

459  S. Exec. Doc. L., 92d Cong,, Istsess. 1 (1971).

460  ResTATEMENT (THIRD), supra note 79 at § 325] (interpreting international agreements).

461  See United States v. Cadena, 585 F2d 1252, 1261 (5th Cir. 1978) (applying Art. 36 to interpret High
Seas Convention), overruled in part by United States v. Michelena-Orovio, 719 E2d 738 (5th Cir.
1983); Day v. Trans World Airlines, 528 F2d 31, 33, 36 (2d Cir. 1975) (applying Art. 31 to interpret
Warsaw Convention).

462 For a traditional view, see Jordan J. Paust, After Alvarez-Machain: Abduction, Standing, Denials of Justice,
and Unaddressed Human Rights Claims, 67 St. Joun's L. Rev. 551 (1993); Jordan J. Paust, Customary
International Law: Its Nature, Sources and Status as Law of the U.S., 12 Mich. ]. INT'L L. 59 (1990); Jor-
dan J. Paust, Rediscovering the Relationship between Congressional Power and International: Exceptions to
the Last in Time Rule and the Primacy of Custom, 28 VA. J. INT'L L. 393 (1988); Jordan J. Paust, Custom-
ary International Law and Human Rights Treaties Are Law of the U.S., 20 MicH. J. INT’L. L. 301 (1999);
and for the neoconservative view, see Curtis A. Bradley & Jack L. Goldsmith, Customary International
Law as Federal Common Law: A Critique of the Modern Position, 110 Harv. L. Rev. 816 (1997).

463 M. Cherif Bassiouni, A Functional Approach to “General Principles” of International Law, 11 MicH.
J. InT'L L. 768, 786787 (1990) (citation omitted).
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“General Principles” can be utilized to interpret ambiguous or uncertain language in conventional
or customary international law, but, foremost, they can be relied upon to determine the rights and
duties of States in the contextual, conventional, or customary law. This is particularly the case, for
example, with respect to such principles as “good faith” and “equitable performance.”

The extent to which one can resort to “General Principles” for interpretative purposes has never been
established. Consequently, “General Principles” can logically extend to fill gaps in conventional and
customary international law and serve as a supplementary source thereto. From that basis, “General
Principles” can be interpreted as a source of law that overreaches other positive sources of interna-
tional law, and eventually supersedes it.

‘This interpretative approach can be applied in extenso. “General Principles” thus become not only a
source of new norms, but also a source of higher law, i.e., jus cogens.**

For example, with respect to determining double criminality, research may be required in com-
parative criminal law systems so that “general principles” can be determined and applied.

(9) Resort to National Legislation

Neither the Vienna Convention on the Law of Treaties nor the Restatement (Third) specifically
addresses the issue of terminological inconsistencies in the official languages of treaties when the
treaty in question states that all languages are equally binding and effective. Bilateral treaties almost
always contain provisions that the text in both languages is binding and effective, but sometimes
the translation of terms may have a different legal meaning in different languages.

In In re Assarsson,*® the Seventh Circuit decided a case involving the United States—Sweden
bilateral extradition treaty,*® where the key difference was that the English text uses the term
“charged,” referring to an extraditable person, whereas the Swedish text used a term that in
English means “accused.” If the word “charged,” a precondition to extradition, is interpreted in
accordance with U.S. law, it would mean that an indictment or complaint has been returned,
evidencing the beginning of formal criminal proceedings. If the word “accused,” used in the
Swedish text, were to be used, an arrest warrant would be sufficient.

Similarly, the 1983 United States—Italy Extradition Treaty*” contains a provision in Article VI,
which states that extradition is not permissible in cases where the requested person has been
acquitted or convicted of the “same acts” in English and the “same facts” in the Italian text.*
This change was made in the 1983 treaty because the language of the prior 1973 treaty spoke of
the “same offense” in Article VI, which caused significant difficuldies in determining what consti-
tuted the same offense. The 1973 treaty provided in Article VI: “Extradition shall not be granted

464 Id. at 776777 (citations omitted).

465  In re Assarsson, 635 E2d 1237 (7th Cir. 1980).

466  Convention on Extradition, U.S.-Sweden, Oct. 24, 1961, T.I.A.S. No. 5496, 14 U.S.T. 1845.

467  Extradition Treaty, U.S.—Italy, Sept. 24, 1984, T.I.A.S. 10837, 35 U.S.T. 3023.

468  'The International Association of Penal Law, the oldest and most distinguished penal law organization in
the world, at its XVIIth International Congress of Penal Law held in Beijing, China, Sept. 12-19, 2004,
adopted the following text in a resolution on the topic of ne bis in idem:

2.1 The idem, in terms of the “same act” in the proceedings at issue, should be identified according
to the facts established in the preceding process and, in particular, by the indictment and/or the final
decision as governed by the applied law. This factual approach provides a more objective and clearer
criterion than that of juridical equivalence, which is very much affected by the differences between
the respective national penal provisions and the rules on concurrence of offences. (emphasis added).
2.2 If substantially the same facts constitute additional serious offences according to the second law
applicable pursuant to Section 1.3, which offences are not punishable and, thus, have not been dealt
with in the first proceedings, a new proceeding may be admissible only if, according to the principle
of dedication, the first sentence, in so far as fully or partly enforced is accounted for. (emphasis added).
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in any of the following circumstances: 1. When the person whose surrender is sought is being
proceeded against or has been tried and discharged or punished in the territory of the Requested
party for the offense for which his extradition is requested...” (emphasis added). The language was
intensely debated in Sindona v. Grant because the term “offense” meant the same or substantially
the same crime.*® It was as a result of the terminological problems raised by the word “offense”
in the 1973 treaty that the 1983 treaty reverted to a choice of terms reflecting Italian criminal law
and practice, which is fact-based.”°

It should be noted that Italy ratified the European Convention on Extradition,””" which in Article
9 contains the same ground for refusal of extradition as that which is reflected in Article VI of the
1984 Treaty. Article 9 refers to the sameness of “fact” or “facts” of the prior acquittal or conviction
and the extradition request. Italian jurisprudence as noted in numerous writings of scholars is
fact-based with respect to ne bis in idem in extradition matters.”’?

It is obvious that any exercise in treaty interpretation needs to ascertain the parties” intention by
lyi he plain | d ing of th ds, if possible.”*Thus, the real inqui
relying on the plain language and meaning of the words, if possible.**Thus, the real inquiry must
be into the parties’ intentions. In the cases of Sweden and Italy, the parties intended to reflect in the
respective treaties their national legislation. For example, Italy’s law prohibiting ne bis in idem, spe-
cifically uses the words stessi farti,"’* which are the same words used in the Italian version of Article
VI, which mean “same facts.” Understandably, Italy could not ratify a treaty that was inconsistent

XVIIth International Congress of Penal Law, Minutes of the Congress and Resolutions, 75 REVUE INTERNA-
TIONALE DE DRrOIT PENAL 804 (2004).

469  See Sindona v. Grant, 619 E2d 167 (2d Cir. 1980), 4ffz 461 E Supp. 199 (S.D.N.Y. 1978).
470  See Daniele Striani, Lextradizione con gli Stati Uniti, 36 QUADERNT DELLA GrusTizia 45 (1984).
471  European Convention on Extradition, ETS No 24 (Dec. 3, 1957).

472 See Novella Gallantini, Evoluzione del Prinipo del Ne Bis In Idem Europeo Tra Norme Convenzionale E
norme Interne Di Attrazione, 12 DiriTTO PENALE E PROCESSO 1567 (2005); M. Pisani, // Ne Bis In Idem
Internazionale E Il Processo Penale Italiano, in Stupi D1 Diritto PROCESSUALE CiviLE IN ONORE D1
G. Tarz1a 553 (2005); M. Pisan, Le Principe Ne Bis In Idem au Niveau International et la Procedure Penal
Italienne, REvUE INTERNATIONALE DE DRroIT PENAL 1017 (2002); G. Dean, Profili di un Indagine Sul Ne
Bis In Idem Extradizionale, Rivisa b1 DIrRiTTo PROCEDURALE 58 (1998); E. Amodio & O. Dominioni,
Léestradizione e il Problema Del Ne Bis In Idem, Rivisa D1 DIRITTo MATRIMONIALE 362 (1968).

473 1 RestaTeMENT (THIRD), supra note 79 at Comment (f) states:

Interpretation of agreements authenticated in two or more languages. When an international agreement
has been authenticated in two or more languages, the text in each language is equally authoritative,
unless it has been agreed that a particular text will prevail. A version of the agreement in a language
other than one in which the text was authenticated is authentic only if it has so been agreed. The
terms of the agreement are presumed to have the same meaning in each authentic text. Except where
a particular text prevails, when a comparison of the authentic texts discloses a different meaning
which is not removed by resorting to the rules of interpretation stated elsewhere in this section, the
meaning that best reconciles the texts, having regard to the object and purpose of the international
agreement, is to be adopted. Vienna Convention, Article 33.
see also Vienna Convention on the Law of Treaties, May 23, 1969, U.N. Doc. A/CONE39/27; T.O.
ELias, MODERN Law oF TREATIES (1974); Peter Germer, Interpretation of Plurilingual Treaties: A Study
of Article 33 of the Vienna Convention on the Law of Treaties, 11 Harv. INT'L L. J. 400, 413 (1970).

474  Anindication of the intent of the parties is the choice of heading for Article VI, which is Ne Bis In Idem,
which derives from Roman law and is contained in the Italian Code of Criminal Procedure in Article
649. Article 649 states (translation by author):
Prohibition of a second judgment.
1. The accused who is acquitted or condemned with a judgment or penal decree which has
become final cannot be subjected again to a criminal proceeding for the same fact, even when
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with its national legislation. Therefore, they must have the “same facts” to prevail, as opposed to
the more narrow meaning of “same acts,” because fa##, or “facts,” may include multiple acts.”

This problem has arisen in the case of In re Gambino.”’* On September 11, 2006, the district
court ruled on Gambino’s habeas corpus petition that the magistrate’s order granting extradi-
tion was in violation of the treaty’s Article VI in that the facts upon which he was requested
were the same “facts” on which he had been previously prosecuted on in the federal district
court in New York. Thus Article VI, which uses the word “same acts” in English, stessi farti
in Italian, is interpreted to mean same facts of the 1983 treaty with Italy. The magistrate
misunderstood the issue and confused the two concepts reflected in the 1973 United States—
Italy treaty with its replacement, the 1983 United States—Italy Extradition Treaty. The federal
district court judge, unlike the magistrate, understood the difference between a fact-driven
concept of ne bis in idem and a law-driven one.

The same issue arose in United States v. Jurado-Rodriguez,”’” involving the 1883 United States—
Luxembourg Extradition Treaty, which contains in Article III, a similar provision on ze bis in
idem, as Article VI of the 1983 United States—Italy Extradition Treaty. In that case, the distinc-
tion as in Sindona v. Grant,’””® distinguishes between “same offense and same conduct.” The
“same offense” approach is driven by the crime charged while the “same conduct” terminology
is fact driven, irrespective of what the charge may be. Considering that most modern treaties
adopt a fact-driven approach to double criminality, it would be consistent with that approach
for the interpretation of double jeopardy provisions such as Article III in the Luxembourg
treaty and Article VI in the Italian treaty to be interpreted on a fact-driven basis. Moreover, the
diversity in labeling crimes that exists between different legal systems would make it more fair
to follow a fact-driven approach.

In re Aguilar*” is an extradition case involving the interpretation of the 1908 United States—
Portugal Extradition Treaty, and whether the 1988 United Nations Convention Against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances constitutes a modification of the 1908
extradition treaty. This issue in this case was the interpretation of Article I of the treaty, which
specifically states that in order for jurisdiction to vest the person must be “actually within such

this fact is considered differently as to its label or degree or for the circumstances, save for what
is provided for in Article 69, para. 2 and Article 345.
2. If; notwithstanding the above, a new criminal proceeding is initiated, the judge at all stages
[of the proceeding] and irrespective of the [judicial] level of the trial [shall] pronounce a judg-
ment of acquittal or dismissal, enunciating the reasons for the order.
It should be noted that Article 69 and 345 of the Italian Code of Criminal Procedure mentioned in
Article 649 make exception for cases where a person was presumed dead, but was later found to be alive.
Thus, these exceptions do not apply to the general rule enunciated above. There is no term such as 7e
bis in idem in U.S. criminal law, federal or state. Its counterpart is double jeopardy, which derives from
common law and exists in federal criminal law, as well as state law. Although there is a doctrinal differ-
ence between ne bis in idem and double jeopardy, the two concepts have evolved in similar ways, both
doctrinally and jurisprudentially. They relate to the preclusion of repeated prosecution and punishment
of the same person for crimes arising out of the same or substantially the same facts. U.S. federal and
state jurisprudence interpreting double jeopardy has long been based on the proposition that the facts
control and not the specific acts or crimes.
475  'This problem has arisen in the case of In re Gambino, 2006 WL 709445 (D. Mass. 2000), dismissed in
Gambino v. Winn, Case No. 06-10552-RCL (D. Mass 2006). See Ch. VIII, Sec. 4.3.
476  In re Gambino, 2006 WL 709445 (D. Mass. 2006), dismissed in Gambino v. Winn, Case No.
06-10552-RCL (D. Mass 2006).

477 907 E Supp 568 (E.D.N.Y. 1995).
478 619 E2d 167 (2d Cir. 1980).
479 In re Aguilar, 17 Fla. L. Weekly Fed. D. 477 (S.D. Fla. 2004).
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jurisdiction when the crime was committed.”®* The Court held that the Vienna Convention
on the Law of Treaties’ plain language and meaning is explicit and that since Aguilar was not
in Portugal at the time of the crime, he was not extraditable. The government argues that the
1988 UN Narcotic Convention (referred to above) modifies the language of the 1908 extradi-
tion treaty nd removes the requirement of physical presence. The issue of physical presence
under Article I of the 1908 treaty has been previously adjudicated in Gouveia v. Vokes.*s' The
court in that case concluded that the 1988 Narcotics Convention merely added extraditable
offenses to the 1908 extradition treaty with Portugal, but did not amend other provisions of
the treaty, as the government contended.

The trend in Europe, Canada, and the United States is for such issues as ne bis in idem and dual
criminality to be fact driven and not law driven. In the end, this approach serves the interest of
the government and the relators, as well as provides judicial economy.

5.4.4. Contemporary Jurisprudential Trends: The Restatement’s
Position

Since the 1980s, federal judges have tended to be more conservative while the zeal of federal
prosecutors sometimes stretches the limits of propriety. The combination of these two realities
has had a strong impact on the way treaties have been interpreted. Suffice it to note that the
Supreme Court, the last bastion of justice and fairness, interpreted the United States—Mexico

Treaty*® as permitting abduction because the treaty did not exclude it.%*?

The Restatement (Third) of Foreign Relations states:
§ 325 Interpretation of International Agreement

(1) An international agreement is to be interpreted in good faith in accordance with the ordi-
nary meaning to be given to its terms in their context and in the light of its object and purpose.

(2) Any subsequent agreement between the parties regarding the interpretation of the agree-
ment, and subsequent practice between the parties in the application of the agreement, are
to be taken into account in its interpretation.

Source Note:

Subsection (1) follows Article 31(1) of the Vienna Convention; Subsection (2) follows
Article 31(3).

Comment:

a. Customary international law of interpretation. Customary international law has not developed
rules and modes of interpretation having the definiteness and precision to which this section
aspires. Therefore, unless the Vienna Convention comes into force for the U.S., this section does
not strictly govern interpretation by the U.S. or by courts in the U.S.. But it represents generally
accepted principles and the U.S. has also appeared willing to accept them despite differences of
nuance and emphasis. See comment g as U.S. practice.

b. Context of the agreement. For the purpose of interpreting an agreement, the context comprises,
in addition to the text, including its preamble and annexes, (i) any other agreement between the
parties in connection with the conclusion of the agreement and (ii) any instrument made by one

480  United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 28
I.L.M. 492 (1989).

481  Gouveia v. Vokes, 800 F. Supp. 241 (E.D. Pa. 1992).

482  Extradition Treaty, May 4, 1978, 31 U.S.T. 5059, T.I.A.S. No. 9656; Rodrigo Labardini, Life Imprison-
ment and Extradition: Historical Development, International Context and the Current Situation in Mexico
and the U.S., 11 Sw. J.L. & TrRapE AM. 1 (Winter 2005).

483 See Ch. 1V, Sec. 6 (discussing Stevens’s dissent).
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of more parties in connection with the conclusion of the agreement and accepted by the other
parties as an instrument related to the agreement. Vienna Convention, Article 31(2).

c. Subsequent practice and interpretation. Subsection (2) addresses subsequent agreements that
purport to interpret an earlier agreement; agreements that amend an earlier agreement are dealt
with in § 334. The distinction may be imperceptible in some instances. Subsection (2) conforms
to U.S. modes of interpretation, affirming that subsequent practice of the parties can be taken
into account in interpreting international agreements.

d. Interpretation of different types of agreements. Different types of agreements may call for dif-
ferent interpretive approaches. Agreements creating international organizations have a constitu-
tional quality, and are subject to the observation in McCulloch v. Maryland, 17 U.S. (4 Wheat.)
316, 407, 4 L.Ed. 579 (1819), that “we must never forget that it is a constitution that we are
expounding.” Treaties that lay down rules to be enforced by the parties through their inter-
nal courts or administrative agencies should be construed so as to achieve uniformity of result
despite differences between national legal systems. Agreements involving a single transaction
between governments, such as a transfer of territory or a grant of economic assistance should be
construed like similar private contracts between private parties. Different approaches to inter-
pretation have developed for particular categories of agreements such as extradition treaties, tax
treaties, etc.

e. Recourse to travaux préparatoires. The Vienna Convention, in Article 32, requires the inter-
preting body to conclude that the “ordinary meaning” of the text is either obscure or unreason-
able before it can look to “supplementary means.” Some interpreting bodies are more willing to
come to that conclusion than others. (Compare, for example, the experience in the U.S. with
the parole evidence rule in interpreting contracts.) Article 32 of the Vienna Convention reflects
reluctance to permit the use of materials constituting the development and negotiation of an
agreement (travaux préparatoires) as a guide to the interpretation of the agreement. The Con-
vention’s inhospitality to travaux is not wholly consistent with the attitude of the International
Court of Justice and not at all with that of U.S. courts. See comment g.

£. Interpretation of agreements authenticated in two or more languages. When an international
agreement has been authenticated in two or more languages, the text in each language is equally
authoritative, unless it has been agreed that a particular text will prevail. A version of the agree-
ment in a language other than one in which the text was authenticated is authentic only if it
has so been agreed. The terms of the agreement are presumed to have the same meaning in each
authentic text. Except where a particular text prevails, when a comparison of the authentic texts
discloses a difference of meaning which is not removed by resorting to the rules of interpreta-
tion stated elsewhere in this section, the meaning that best reconciles the texts, having regard to
the object and purpose of the international agreement, is to be adopted. Vienna Convention,

Article 33.

g. Interpretation by U.S. courts. This section suggests a mode of interpretation of international
agreements somewhat different from that ordinarily applied by courts in the U.S.. Courts in
the U.S. are generally more willing than those of other states to look outside the instrument to
determine its meaning. In most cases, the U.S. approach would lead to the same result, but an
international tribunal using the approach called for by this section might find the U.S. interpre-
tation erroneous and U.S. action pursuant to that interpretation a violation of the agreement.

Reporters’ Notes:

1. Resort to travaux préparatoires. Some states at the Vienna Conference objected to resort to
travaux as contrary to their traditions, in which resort to legislative history to interpret domestic
statutory questions is impermissible, or at least uncommon. Some were concerned that if resort
to travaux were accepted, a state might be deterred from acceding to a multilateral conven-
tion negotiated at a conference that it had not attended. Others feared that resort to travaux
would favor nations with long-maintained and well-indexed archives. The International Court
of Justice, particularly as compared with the Permanent Court of International Justice, has been
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rather liberal in referring to #ravaux. The International Court of Justice did refuse to consider
the #ravaux in its advisory opinion, Competence of the General Assembly for the Admission of a
State to the United Nations, [1950] I.C.J. Rep. 4, 8. In other cases, it has considered arguments
based on negotiating documents. See, ¢.g., North Sea Continental Shelf Cases (Federal Republic
of Germany v. Denmark & Netherlands), [1969] I.C.]. Rep. 3, 32; Reservations to the Con-
vention on Genocide (Advisory Opinion), [1951] I.C.J. Rep. 15, 22; see H. Lauterpacht, The
Development of International Law by the International Court 124-27 (1958); Gordon, “The
World Court and the Interpretation of Constitutive Treaties,” 59 Am. J. Int’1 L. 794(1965). Even
the earlier court sometimes recognized the relevance of #ravaux. See Territorial Jurisdiction of the
International Commission of the River Oder, RC.L]. ser. A, No. 23 (1929), p. 42. The Court
states that, as to those states that had not participated in the Versailles conference, the record of
the Conference “cannot be used to determine, insofar as they are concerned, the import of the
Treaty.” The Court appeared to assume the relevance of that record as to other parties.

Other international tribunals have varied in their readiness to use such materials. The European
Court of Human Rights has resorted to them liberally but the Court of Justice of the European
Communities has not. Sorensen, “Autonomous Legal Orders,” 32 INT'L & Comp.L.Q. 559, 573
(1983). For use by an ad hoc arbitral tribunal, see Young Loan Arbitration (Belgium v. Federal
Republic of Germany), 59 Int'l L.Rep. 495, 543 (1980).

U.S. courts, accustomed to analyzing legislative materials, have not been hesitant to resort to
travaux préparatoires. See, e.g., Air France v. Saks, 470 U.S. 392, 105 S. Ct. 1338, 84 L.Ed. 2d
289 (1985); TWA v. Franklin Mint, 466 U.S. 243, 104 S.Ct. 1776, 80 L.Ed. 2d 273 (1984).
British courts, although reluctant to use domestic legislative materials, have not been inhibited
in the use of travaux. E.g., Fothergill v. Monarch Airlines, [1981] A.C. 251 (H.L. 1980).

2. Agreements in two or more languages. Comment f recognizes the equality of texts in two or
more languages and presumes that each text has the same meaning. An international tribunal,
therefore, may consider any convenient text unless an argument is addressed to some other text.
Judges of the International Court of Justice often refer to only one or two texts. See Germer,
“Interpretation of Plurilingual Treaties: A Study of Article 33 of the Vienna Convention on
the Law of Treaties,” 11 Harv. INT’L L. 400, 413 (1970). However, the Court of Justice of the
European Communities has warned that since the text of the Treaty of Rome is equally authentic
in each of several languages, it is unlikely that a question of treaty interpretation will be so clear
under all of them that national courts are justified in not referring the question to the Court of

Justice for clarification. Stl CILFIT v. Ministry of Health, [1982] E.C.R. 3415.

In developing Article 33 of the Vienna Convention, the negotiators rejected amendments that
would have given preference to the language in which the treaty had been originally drafted;
they provided instead that the meaning that best reconciles the different texts, having regard to
the agreement’s object and purpose, should prevail. The original language may of course prevail
on account of its greater clarity, either because the other text represents a faulty translation or
because particular phraseology is more meaningful in the language of the legal system in which
it originated. Such guides to the meaning of an agreement may emerge from the travaux prépara-
toires. Thus, in Air France v. Saks, Reporters’ Note 1, the court stated “[w]e look to French legal
meaning because the Warsaw Convention was drafted in French by continental jurists.”

3. Evidence of interpretive practice. Ascertaining state interpretive practice may present difficult
problems of research. A few countries, including the U.S., publish digests of their international
practice, which ordinarily include diplomatic notes and other actions reflecting treaty interpre-
tation. These compilations may not be complete, however, particularly as to interpretation by
agencies of the government other than the one that publishes them. Furthermore, their publica-
tion is often delayed. In most countries no systematic reports of practice are available.

4. U.S. and international interpretive approaches. Courts and administrative agencies in the
U.S. frequently interpret international agreements. The courts seek to avoid giving to an
international agreement a meaning in domestic law different form its international meaning.
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Nonetheless, in a science as inexact as the interpretation of agreements, differences will inevita-
bly emerge. To some extent these are due to differences in the approaches to interpretation in dif-
ferent legal systems. Subsection (1) emphasizes interpretation in accordance “with the ordinary
meaning” of the text of the agreement; the “object and purpose” of the agreement is ancillary,
casting light on the “ordinary meaning.” By way of contrast, in U.S. tradition the primary object
of interpretation is to “ascertain the meaning intended by the parties”; “the ordinary meaning of
the words of the agreement” is a factor to be taken into account, as are the preparatory materials.
See previous Restatement §§ 146—47. The previous Restatement reflected the strong tendency in
U.S. case law to reject literal-minded interpretation of statutes, a tendency that is not dominant
in the jurisprudence of many other countries.

The difference in result between the international and the U.S. approaches, however, should
not be exaggerated. On the one hand, a U.S. court has said: “It seems elementary to us that
the language [of a treaty article] must be the logical starting point.” Day v. Trans World Airlines,
Inc., 528 E2d 31,33 (2d Cir. 1975), certiorari denied, 429 U.S. 890, 97 S.Ct. 246, 50 L.Ed. 2d
172 (1976) (citing Article 31(1) of Vienna Convention). On the other hand, both the Vienna
Convention and the U.S. approach seck to determine the intention of the parties; neither favors
“teleological interpretation” to achieve some purpose overriding that intention. “The meaning
intended by the parties” and “the ordinary meaning to be given to the terms” normally do not
differ. Moreover, since the “ordinary meaning” of terms is to be determined in context and in
the light of the object and purpose of the agreement, both “context” and “the object and the
purpose” may have to be identified and often cannot be determined without recourse to the
preparatory materials and to other “extraneous” evidence. Nevertheless, there may be a difference
in emphasis and presentation. A U.S. lawyer trying to anticipate or influence the interpretation
of an international agreement by an international tribunal will have to be aware of these prefer-
ences. For classic statements of the European tradition on interpretation, see C. DE VISSCHER,
PROBLEMES D' INTERPRETATION JUDICIAIRE EN DRoOIT INTERNATIONAL PUBLIC (1963); DEGAN,
LINTERPRETATION DES ACCORDS EN DROIT INTERNATIONAL (1963).

For other reasons, too, different national courts may place different construction on the same
language or arbiters may find several different national readings of the same international agree-
ment. An international tribunal interpreting an agreement seeks to determine its meaning as a
matter of international law. A U.S. court interpreting the same agreement seeks to determine its
meaning for purposes of its application as domestic law. See § 362(2). The agreement has status
as domestic law by virtue of its being an international agreement (§ 111, Comment 4), and the
interpretation of the agreement by other nations, or by international tribunals in cases to which
the U.S. is not a party, will be given due weight, but such “foreign” interpretations ordinarily
are not binding on the U.S. as a matter of international law and are therefore not binding on
U.S. courts. The U.S. and its courts and agencies, however, are bound by an interpretation of an
agreement of the U.S. by an international body authorized by the agreement to interpret it. E.g.,
Matter of International Bank for Reconstruction and Development, 17 E.C.C. 450, 461 (1953).

The international law on the interpretation of international agreements is binding on the
U.S., and is part of the law of the U.S.. Insofar as this section reflects customary law, or if the
U.S. adheres to the Vienna Convention, courts in the U.S. are required to apply those rules
of interpretation even if the U.S. jurisprudence of interpretation might have led to a different
result.

5. Use of domestic sources. A court or agency of the U.S. is required to take into account U.S. mate-
rials relating to the formation of an international agreement that might not be considered by an
international body such as the International Court of Justice. These may include:

(i) Committee reports, debates, and other indications of meaning that the legislative branch
has attached to an agreement which, as a matter of internal law, requires the assent of the
Senate or of Congress. See § 314, Comment b, as to the obligation of the President with
respect to qualification upon such assent.
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(ii) The history of the negotiations leading to the agreement, including unilateral statements
of understanding not included in the President’s proclamation or otherwise communicated
to the other party, and, probably, internal official correspondence and position papers pre-
pared for use of the U.S. delegation in the negotiation. Some of this evidence of intention
may not be given great weight internationally, but domestic courts may have to consider
it in view of the weight to be given to Executive interpretations of an agreement. See §

326(2).4

5.4.5. Judicial Deference to the Executive Branch

It is understandably common practice for the government to represent in extradition proceed-
ings that the judiciary must give deference to the executive in connection with treaty inter-
pretation insofar as the power to conduct foreign relations is granted by the Constitution to
the executive branch. In addition, the government also properly adds that extradition treaties
should be liberally interpreted. However, the problem arises when representations are made to
the effect that what is considered a liberal interpretation should be the province of the execu-
tive and that the judiciary should simply accept whatever interpretation the government offers
under these two combined approaches to treaty interpretation. What is more appropriate is to
distinguish them. An extradition treaty should be interpreted liberally in order to achieve the
goals of extradition but subject to the treaty language and in accordance with other applicable
treaties, statutes, and the jurisprudence of the courts. Liberality of interpretation becomes
important when there is ambiguity, either in the language in the treaty, or arising out of the
facts. Liberality should not be construed as authorizing the government to, in a sense, rewrite
the language of a treaty, or go against its plain language and meaning. If an issue of the intent
of the parties arises, then clearly the judiciary must give deference to the executive and this of
course has bearing on the interpretation of treaty provisions.*®

5.5. The Effects of State Succession and War on U.S. Extradition
Treaties

5.5.1. Introduction

State succession and war cause the United States’ treaty obligations regarding extradition to
lapse or be suspended either until a new treaty comes into force or until hostilities are ended.
During the interim, the United States has no legal basis upon which extradition may be
requested or granted, because it chooses to reject the applicability of customary international
law to matters of extradition and asylum. This self-imposed restriction condemns the practice
to exclusive dependence upon one source of international law, namely treaties, and to lose the
benefit of the alternative sources. The suspension of a treaty obligation because of war or its
abrogation by a successor state would have definitive effect on extradition if the United States
were to accept the existing alternatives under international law (i.e., reciprocity or comity).
For example, instead of attempting to continue applying the previous treaty to which a state’s
predecessor had agreed, the United States could urge the negotiation of a new treaty; in the
interim, the United States could rely on comity as a legal basis of extradition.

484  See ResTATEMENT (THIRD), supra note 79 at § 325, Source Note, Comment, and Reporters’ Notes.

485  See Hoxha v. Levi, 371 E Supp. 2d 651 (E.D. Pa. 2005) (giving deference to the Department of State);
Best v. United States, 304 E3d 308 (3rd Cir. 2002); In re Extradition of Platko, 213 E Supp. 2d 1229,
1233 (S.D. Cal. 2002); EI-Al, Ltd. v. Tsiu Yuan Tseng, 525 U.S. 155 (1999); Sumitomo Shoji Am.
Inc. v. Avagliano, 457 U.S. 176 (1982). The “state doctrine” has applied to prevent U.S. federal courts
of appeals from considering the validity of a foreign head of state’s action in extraditing a relator. See
Reyes-Vasquez v. U.S. Attorney General, 304 Fed. Appx. 33, 35-36 (3d. Cir. 2008) (unpublished
opinion).
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Furthermore, there is nothing that requires the suspension of treaty obligations during times
of war. The effect of war on extradition treaties depends on whether the procedure is consid-
ered an aspect of foreign policy furthering the national interest, or whether it is considered
a form of international cooperation against common criminality. If the former approach is
adopted, extradition will be deemed dependent upon the friendly relations of the signatories;
thus, treaty obligations would be suspended during unfriendly periods. If the latter approach
is adopted, the international community’s interest in combating common criminality would
override political conditions between states. The United States adheres to the narrower posi-
tion of self-interest; this explains the preponderant role played by the executive in extradition
matters.

5.5.2. State Succession

State succession is a doctrine by which a successor state is bound by the treaty obligations
undertaken by the legal entity called the prior state. It is designed to preserve world public
order through predictability by maintaining treaty obligations. Although it is the privilege of
the successor state to reject the application of the treaty concluded by the prior state, the same
privilege also exists with respect to the counterpart state with respect to treaties that have a
political content or political nature.

The practice of states has varied over the years and more particularly as between developed
and developing states. In the decolonization era of the 1960s and early 1970s there was a
presumption favoring continuation of treaties under state succession for newly independent
states if the treaty was not of a political nature. Conversely, if the treaty was of a political nature
the presumption was that state succession did not apply unless the successor state specifically
acknowledged the binding legal effect of the treaty in question. In the last two decades, how-
ever, the practice has become more stable in favor of a presumption of state succession unless
the successor state explicitly rejects a given treaty. However, some states such as China have
taken a consistent position that they are not bound under the doctrine of state succession and
they are only bound by the treaties they specifically undertake.

With respect to extradition treaties, state succession has been consistently recognized and prac-
ticed. Nevertheless, because an extradition treaty is premised on certain assumptions, the state
that was an original party to it may elect not to be bound by state succession even if the suc-
cessor state elects to accept the continued application of the extradition treaty. The assump-
tions upon which states rely in their extradition relations are: (1) that mutual and reciprocal
interests in law enforcement and cooperation in penal matters are preserved; and, (2) that the
criminal justice systems of the two states are not in contradiction with one another or contain
such elements that may be contrary to the public policy of one another. The latter assumption
is particularly significant in view of the “rule of non-inquiry,”** which prohibits a state with
whom extradition relations exist from judging another state’s criminal justice system in con-
nection with an extradition request or the surrender of the individual. Thus, if either of these
two assumptions is deemed by the original party to the extradition treaty not to exist with
respect to the successor state, that original party may refuse to accept the continued application
of the treaty under state succession.

The two cases discussed in Section 2, Jvancevic v. Artukovic and Charlton v. Kelly, reveal much
about the constitutional framework of the United States’ separation of powers. In these cases
the judiciary determined to what extent it will defer to the executive in matters of treaty inter-
pretation and state succession in order to abstain from interfering in the powers of an equal
branch of government.

486  See Ch. VII, Sec. 8.
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The major concern with respect to the state succession doctrine focuses on the question of how
extradition relations are affected “when a state or territory covered by such a treaty changes its
form of government, or becomes a part of a nation other than that with which the [United
States has] the formerly applicable treaty.”*” If the treaty is deemed abrogated by such changes,
the United States will not grant an extradition request, because its extradition practice is based
exclusively on the existence of a treaty in force.

Generally, the question of state succession arises whenever there is a change in the country’s
status, rather than in its government. This question recurs whenever former colonies of a given
state become independent.* Upon gaining independence, several states have voluntarily
assumed the treaty obligations applicable to their respective territories and that were formerly
binding on the parent state. As an illustration, the Provisional Government of Burma assumed
all applicable obligations of the United Kingdom, agreeing with the United States that:

All obligations and responsibilities heretofore devolving on the Government of the United King-
dom which arise from any valid international agreement shall henceforth, insofar as such instru-
ment may be held to have application to Burma, devolve upon the Provisional Government of
Burma. The rights and benefits heretofore enjoyed by the Government of the United Kingdom
in virtue of the application of any such international instrument to Burma shall henceforth be
enjoyed by the Provisional Government of Burma.*

Although some newly independent states specifically assume the treaty obligations of the pre-
decessor states,*! others do not.*? For example, Israel proclaimed its statehood in 1948. In
1949, it announced that the Extradition Treaty of 1931 between the United States and the
United Kingdom (Palestine) was not in force with respect to Israel. As a result, the United
States and Israel were compelled to negotiate a new extradition treaty. The new treaty was
signed in 1962, thirteen years after Israel denounced the previous treaty.® The Israeli gov-
ernment’s rejection of the treaties applicable to Palestine illustrates the controlling principle
operative in such state succession situations: the government of the successor state determines
whether or not a given treaty remains effective with that state.

The prevailing position of the United States is that a treaty remains in force until it is
abrogated and that it binds the successor state unless that state repudiates it.* In Sabatier

487  See Rogge, supra note 181, at 378. See generally Vienna Convention of Succession of States in Respect of
Treaties, U.N. Doc. A/JCONFE.80/31, as corrected by AICONE80/31/Corr.2 of Oct. 27, 1978, reprinted
in 17 LL.M. 1488 (1978).

488  WHITEMAN DIGEST, supra note 70, at 727.

489  See Rogge, supra note 181, at 383. See also State v. Bull, 52 L.L.R. 84 (Sup. Ct., Transvaal Provincial
Division 1966) (S. Afr.), where it was held that the extradition treaty between South Africa and Malawi,
which became independent following the dissolution of the Federation of Rhodesia and Nyasaland, was
in full force and effect.

490  Treaty between the United Kingdom and Burma Regarding Recognition of Burmese Independence,
Oct. 17, 1947, art. 2, 70 U.N.T.S 184, 186. See also WrrtEMaN DIGEsT, supra note 70, at 763; Rogge,
supra note 181, at 383.

491  Treaty between the United Kingdom and Burma Regarding Recognition of Burmese Independence,
supra note 491.

492 Rogge, supra note 181, at 374.

493 Convention relating to Extradition, Dec. 5, 1963, 14 U.S.T. 1707, TI1.A.S. No. 5476, 484 U.N.T.S. 283.

494 Harvard Research in International Law Extradition, in 29 Am. J. INT’L L. 360 (Supp. 1935).

495 See Sabatier v. Dambrowski, 586 E2d 866 (Ist Cir. 1978) (concerning Canada’s succession to treaty
with England); United States v. Paroutian, 299 F.2d 486 (2d Cir. 1962) (concerning Lebanon’s succes-
sion to treaty with France); Ivancevic v. Artukovic, 211 E2d 565 (9th Cir.), cert. denied, 348 U.S. 818
(1954) (concerning Yugoslavia’s succession to treaty with the Kingdom of Serbia); Jhirad v. Ferrandina,
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v. Dambrowski, for example, the relator challenged the order certifying his extradition on the
grounds that no extradition treaty between Canada and the United States was in force at the
time he allegedly committed the offense for which his extradition was requested. In rejecting
his contention, the court reasoned as follows:

Sabatier’s major contention is that the offense of armed robbery committed in 1975 is not extra-
ditable under any valid treaty between Canada and the U.S. The government seeks to extradite
Sabatier under Article X of the Webster—Ashburton Treaty, 8 Stat. 572, T.S. No. 119, signed by
Great Britain and the U.S. in 1842 and incorporated into subsequent conventions with Britain
and Canada. It relies on the fact that the weight of authority is “that new nations inherit the
treaty obligations of the former colonies.” Jhirad v. Ferrandina, 355 F. Supp. 1155, 1159-61
(S.D.N.Y.), revd on other grounds, 486 E2d 442 (2d Cir.), cert. denied, 429 U.S. 833, 97 S. Ct.
97, 50 L.Ed.2d 98 (1976). Sabatier argues that Canada is an exception to this rule and that the
Webster—Ashburton Treaty therefore is not applicable. In effect, he would have us hold that no
extradition treaty between Canada and the U.S. covering the offense of armed robbery was effec-
tive until 1976, when the current treaty with Canada was ratified by the Senate. This disputes the
conduct of the governments of both countries, to which we must give great deference. ZTerlinden
v. Ames, 184 U.S. 270, 288, 22 S. Ct. 484, 46 L.Ed. 534 (1902). The history of the relations
between the two countries, the terms of the current extradition treaty, the official position of
the Department of State, and the relevant rules of law all point to the conclusion that Canada
should be regarded as a party to the Webster—Ashburton Treaty and that treaty permits her to
seck Sabatier’s extradition for an armed robbery committed in 1975. Cf Terlinden v. Ames, 184
U.S. 270,22 S. Ct. 484, 46 L.Ed. 534 (1902) (treaty with Germany); /hirad v. Ferrandina, 436
E2d 443, n.3 (treaty with India); fvancevic v. Artukovic, 211 E2d 565 (9th Cir.) cert. denied, 348
U.S. 818,75 S. Ct. 28, 99 L.Ed. 645 (1954) (treaty with Yugoslavia).

In the last twenty years, U.S. courts have faced a number of issues dealing with state succes-
sion issues. State succession issues started appearing in U.S. courts after the 1989 breakup of
the Soviet Union and the establishment of fifteen new republics, which was followed in 1991
by the breakup of the former Yugoslavia and the resulting establishment of four different
republics, and then in 1993, by the breakup of Czechoslovakia into the Czech Republic and
the Slovak Republic.#’

In a classic case of state succession, the breakup of Czechoslovakia presented no difficulties
as to the applicability of the extradition and supplemental treaties signed between it and the
United States in 1925 and 1935 respectively.*

355 E. Supp. 1155 (S.D.N.Y. 1973), revd on other grounds, 486 F.2d 442 (2d Civr.), cert. denied, 429 U.S.
833 (1976) (concerning India’s succession to treaty with England).

496  Sabatier, 586 F.2d at 868.

497  Sean D. Murphy (ed.), Continuance of Extradition Treaty with Czech Republic, in Contemporary Practice
of the U.S. Relating to International Law, 98 Am. J. INT'L L. 850 (Oct. 2004); Paul Williams, Treaty Obli-
gations of the Successor States of the Former Soviet Union, Yugoslavia, and Czechoslovakia: Do They Continue
in Force? 23 DENV. J.INT'LL. & PoL’y 1 (1994). See also In re Extradition of Sacirbegovic, 03 Crim. Misc.
01 Page 19, 2005 U.S. Dist. LEXIS 707 (S.D.N.Y. 2005); Hoxha v. Levi, 371 E. Supp. 2d 651 (E.D. Pa.
2005) (holding no extradition treaty between the United States and the Republic of Albania exists, even
though there was a treaty with the former Kingdom of Albania, which is no longer in existence); Ven
v. Malendez, 92 F 3d 851 (9th Cir. 1996) (concerning the continued validity of the treaty of Singapore
as being part of the 1931 treaty with the United Kingdom under the doctrine of state succession).

498  U.S.—Czechoslovakia Extradition Treaty, July 2, 1925, with the supplementary treaty signed on April 29,
1935. See United States v. Justik, Case No. 8:05-MJ-319-T-EAJ, 2005 U.S. Dist. LEXIS 29944 (M.D.
Fla. 2005); Kastnerova v. United States, 365 E3d 980 (11th Cir.), cert denied 541 U.S. 1090 (2004);
United States v. Peterka, 307 E Supp 2d 1344 (2003); In re Extradition of Platko, 213 E Supp. 2d 1229
(S.D. Ca. 2002); United States v. Garcia, 109 E3d 165 (3rd Cir. 1997) (state succession of Trinidad and
Tobago to the United Kingdom). See also Then v. Melendez, 92 E3d 851 (9th Cir. 1996).
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With respect to the former Yugoslavia, the problem was more significant. In this case, the
Kingdom of Serbia signed a treaty in 1902, which then applied through state succession to the
Socialist Federal Republic of Yugoslavia after World War II. In 1991, Yugoslavia broke up and
its official state successor became the Federal Republic of Yugoslavia. In 2003, it became the
Union of Serbia and Montenegro and subsequently split into the two separate states of Serbia
and Montenegro.

For more than a decade after the dissolution of Yugoslavia the Department of State failed to
update the status of its “Treaties in Force,” and thus the status of states that were part of the
former Socialist Federal Republic of Yugoslavia were still listed under Yugoslavia. The problem
arose because the 1902 treaty that applied to the Kingdom of Serbia did not include all of the
territories that became part of the Socialist Federal Republic of Yugoslavia after World War II.

The problem arises under the doctrine of state succession when a state was never part of the
original state, which had the original treaty obligations, such is the case of Bosnia, which was
not part of the original Kingdom of Serbia in 1902.

In other words, state succession has traditionally applied to the first inheritor states of the
original state. If the inheritor state subsequently encompasses additional territory, as was the
case when the Federal Republic of Yugoslavia incorporated Bosnia after World War 11, then
the obligations inherited by the Federal Republic from the Kingdom of Serbia apply during
the period in which it is part of the Federation. But once Bosnia was no longer part of the
Federation it could not be held to be a state successor to the treaty with Serbia, because it is
legally twice removed and never had the option of choosing whether it wanted to be bound
by that treaty.

This issue arose in the case of Sacirbey, where the extradition magistrate ruled as follows:

Sacirbey contends that the Treaty originally entered into between the U.S. and the Kingdom of
Serbia is not in force between the U.S. and BiH. (Relator’s Brief in Opposition to Extradition,
dated Nov. 14, 2003 (‘Relator’s Br.’), at 6). He argues that the Government has failed to meet
its burden by “produc[ing] a legal document that clearly encompasses the express agreement of
the U.S. and the government of Bosnia and Herzegovina to be bound by the 1902 Extradition
Treaty.” (/d. at 7) (emphasis added).

The “question whether power remains in a foreign state to carry out its treaty obligations
is in its nature political and not judicial, and... the courts ought not to interfere with the
conclusions of the political department in that regard.” Zerlinden v. Ames, 184 U.S. 270, 288
(1902) (considering the validity of the 1852 extradition treaty between the U.S. and Prus-
sia). Accordingly, circuit courts that have considered whether a treaty has lapsed have typi-
cally deferred to the executive branch’s determination. See Kastnerova v. U.S., 365 E.3d 980,
986-87 (11th Cir.) (holding that the conduct of the U.S. and the Czech Republic evinced
their intent to adhere to a 1925 extradition treaty between the U.S. and Czechoslovakia),
cert. denied, 124 S.Ct. 2826 (2004); U.S. ex rel. Saroop v. Garcia, 109 E3d 165, 171 (3d
Cir.1997) (holding that Trinidad and Tobago succeeded to an extradition treaty between the
U.S. and Great Britain based upon the conduct and intent of their governments despite the
lack of an express confirmation treaty or exchange of diplomatic letters); Then v. Melendez,
92 E.3d 851, 854 (9th Cir.1996) (“The continuing validity of the [extradition treaty between
the U.S. and Singapore] after Singapore’s independence from the United Kingdom presents
a political question, and we must defer to the intentions of the State Departments of the
two countries.”); New York Chinese T.V. Programs, Inc. v. U.E. Enters., Inc., 954 F2d 847,
852 (2d Cir. 1992) (observing, in a copyright action, that “the judiciary should refrain from
determining whether a treaty has lapsed, and instead should defer to the wishes of the elected
branches of government”); Sabatier v. Dabrowski, 586 F.2d 866, 868 (1st Cir.1978) (noting
that courts must give “great deference” to the conduct of the governments concerned in
deciding a treaty’s applicability).
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The courts also have recognized a presumption that emerging nations inherit the treaty obliga-
tions of their predecessors. See jhirad v. Ferrandina, 355 FE.Supp. 1155, 1159 (S.D.N.Y.1973),
revd on other grounds, 486 F.2d 442 (2d Cir.1973); U.S. ex rel. Saroop, 109 E3d at 172 (citing
Jhirad); see also Arnbjornsdottir-Mendler v. U.S., 721 E2d 679, 682 (9th Cir.1983) (holding
that the extradition treaty between the U.S. and Denmark applied to Iceland after it gained its
independence); fvancevic v. Artukovic, 211 F2d 565, 573-74 (9th Cir.1954) (holding that the
Treaty was valid and effective between the U.S. and the Federal Peoples’ Republic of Yugoslavia).

Here, the evidence shows that the Treaty was signed at Belgrade on October 25, 1901, that it
later was ratified by the U.S. and the Kingdom of Serbia, and that it entered into force on June
12, 1902, thirty days after the signatories exchanged instruments of ratification. (See Ex. 8 (Decl.
of Robert E. Dalton, dated Dec. 19, 2003 (‘Dalton Decl.)), € 3). It also appears undisputed
that the Treaty has continued in force through a series of successor nations, including the Fed-
eral People’s Republic of Yugoslavia, later renamed the Socialist Federal Republic of Yugoslavia
(‘SFRY’), which consisted of six republics, including Bosnia, Herzegovina, and Serbia. (/4. €9
4-6 (citing lvancevic)).

Although Sacirbey contends that BiH has not expressly ratified the Treaty, in April 1992, Presi-
dent Izetbegovic advised the U.S. Secretary of State that “Bosnia is ready to fulfill the treaty and
other obligations of the former SFRY.” (/4. € 7). Since then, the U.S. has considered the Treaty
to be in effect between the U.S. and BiH. (/Z.; Ex. 1 (Decl. of Kenneth Propp, dated Apr. 2,
2002 (“Propp Decl.”)), € 2).

Additionally, in both this proceeding and other proceedings, BiH’s request for extradition has
expressly relied on the Treaty. (See Ex. 8 € 10; Ex. 5 at 1 (noting that the Request is made “[i]n
accordance with . .. Articles IT and III of the Convention on Extradition of Offenders concluded
between the former Kingdom of Serbia and the U.S. of America..., taken over by Bosnia and
Herzegovina from the former Socialist Federal Republic of Yugoslavial.]”)).

Sacirbey’s reliance on the Restatement (Third) of Foreign Relations, as support for his conten-
tion that the Treaty has not properly been ratified, is wholly misplaced. Indeed, the Restatement
provides that “[w]hen a part of a state becomes a new state, the new state does not succeed to
the international agreements to which the predecessor state was a party unless, expressly or by
implication, it accepts such agreements and the other party or parties thereto agree or acquiesce.”
(Relator’s Br. at 8 (quoting Restatement (Third) of Foreign Relations § 210 (1987)) (emphasis
added). Here, President Izetbegovic’s 1992 letter to the State Department expressly bound Bos-
nia to the Treaty. In addition, by making formal requests for extradition under the Treaty in
this and other cases, BiH has implicitly conceded that it is bound by the Treaty. By certifying
those requests, the U.S. also has impliedly agreed that BiH is bound. See M. Cherif Bassiouni,
International Extradition: U.S. Law and Practice 144 (4th ed. 2002) (Bassiouni) (“The prevailing
position of the U.S. is that a treaty is in force sua sponte and binds the successor state unless that
state repudiates it.”).

In sum, there is ample evidence that BiH has adopted the Treaty, if not expressly, then impliedly.
Accordingly, the Government has made the first showing necessary to secure Sacirbey’s
extradition.®”

In Arambasic v. Ashcroft, the court also discussed state succession:

The doctrine of state succession, by which a successor state is bound by the treaty obliga-
tions undertaken by the prior state, is applicable to the case at hand. State succession has been

499

In re Extradition of Sacirbegovic, 03 Crim. Misc. 01 Page 19, 2005 U.S. Dist. LEXIS 707 (S.D.N.Y.
2005). For issues surrounding state succession in the Former Yugoslavia, see /n re Bilanovic, 2008 U.S.
Dist. Lexis 97893 (W.D.Mich. 2008) (citing INTERNATIONAL ExTRADITION: U.S. LAW AND PRACTICE
(5th ed. 2007)); Sacirbegovic, 2005 U.S. Dist. LEXIS 707 (citing INTERNATIONAL ExTRADITION: U.S.
Law AND PracTicE (4th ed. 2002)).
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consistently recognized and practiced with regard to extradition treaties. See, e.g., Sabatier
v. Dabrowski, 586 F2d 866 (1st Cir.1978) (Canada deemed successor to Webster—Ashburton
treaty with England); Ivancevic v. Artukovic, 211 E2d 565 (9th Cir.1954) (Yugoslavia deemed
successor to treaty with the Kingdom of Serbia). The trend is to favor the presumption of state
succession unless the successor state explicitly rejects a given treaty. See generally, M. Bassiouni,
International Extradition: U.S. Law and Practice, Ch. II, § 5.4.2 (4th Ed.2002). Petitioner has
presented no evidence that the Republic of Croatia has rejected the treaty between the U.S. and
Serbia. In fact, the request for extradition, which was submitted by the Minister of Justice of
the Republic of Croatia, bases the request on the October 12, 1902, Convention on Extradition
which produced the Extradition Treaty between the U.S. and Serbia.””*

Similarly, in lvancevic v. Artukovic,** the Ninth Circuit determined that the Treaty of Extradi-
tion of 1902 between the United States and Serbia® was a sufficient legal basis for the relator’s
extradition to Yugoslavia, which succeeded to the treaty when it became a separate state. The

cou

rt reasoned that:

the combination of countries into the Kingdom of the Serbs, Croats and Slovenes, and then by
internal political action into “Federal Peoples Republic of Yugoslavia® was formed by a move-
ment of the Slav people to govern themselves in one sovereign nation, with Serbia as the central
or nucleus nation. Great changes in the going government were in the planning, and were
brought about, but the combination was not an entirely new sovereignty without parentage.
But even if it is appropriate to designate the combination as a new country, the fact that it
started to function under the Serbian constitution as the home government and under Serbian
legations and consular service in foreign countries, and has continued to act under Serbian
treaties of Commerce and Navigation and the Consular treaty, is conclusive proof that if the
combination constituted a new country it was the successor of Serbia in its international rights
and obligations.’*

The court in In re Extradition of Bilanovic, in considering whether the relator could be extra-
dited to Bosnia-Hercegovina under the United States—Serbia extradition treaty of 1902, sur-
veyed the extensive case law on the issue of state succession in the Former Yugoslavia and

relied on the principle of judicial deference to the executive in extradition.

the

>04 Tn response to

relator’s arguments regarding the continuing existence of the 1902 Extradition Treaty, the

court stated:

These arguments suffer from three substantial flaws. First, no court has ever accepted these
arguments. In fact, those district courts that have examined the continued existence of the 1902
Extradition Treaty have found that the U.S. and BiH have adopted the treaty by implication.
Second, the State Succession Doctrine is not limited to new governments but extends to “new
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Arambasic v. Ashcroft, 403 E Supp. 2d 951, 955 (D.S.D., 2005).

Ivancevic v. Artukovic, 211 E.2d 565 (9th Cir.), cert. denied, 348 U.S. 818 (1954).

T.S. No. 406, 32 Stat. 1890 (1902).

ITvancevic, 211 F2d at 572-573. The Ninth Circuit again considered the issue of state succession in
Arnbjornsdottir-Mendler v. United States, 721 E2d 679 9th Cir. (1983). The court held that a treaty
concluded in 1902 between the United States and Denmark was binding upon Iceland, which in 1902
was part of Denmark, even though Iceland subsequently became an independent state with no ties to
Denmark. The court affirmed the applicability and validity of the treaty as applied to Iceland, even
though Denmark had terminated the treaty in 1968. The court noted that in the 1918 Act of Union, by
which Iceland declared itself a sovereign state, Iceland explicitly accepted all treaty obligations between
Denmark and other countries that had been applicable to Iceland. The court also gave weight to the
endorsement of the treaty by the governments of both Iceland and the United States. See also In re the
Extradition of Chen, 1998 U.S. App. LEXIS 22125 (9th Cir. 1997); Mainero v. Gregg, 164 FE3d 1199
(9th Cir. 1999).

In re Extradition of Bilanovic, 2008 U.S. Dist. Lexis 97893 at *17-22 (W.D. Mich. 2008).
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states” as well. See Kasternova, 365 F3d at 986 (holding that the conduct of the U.S. and the
Czech Republic showed their intent to adhere to a 1925 extradition treaty between the U.S. and
Czechoslovakia); RESATEMENT § 210(3). Consequently, the distinction that Mr. Bilanovic
relies upon is no longer accepted in modern extradition law. Finally, and most basically, these
arguments invite the court to overrule the judgment of the Department of State on this political
question. The conclusion of the Department of State is well supported and is entitled to defer-
ence by the courts. The “question whether power remains in a foreign state to carry out its treaty
obligations is in its nature political and not judicial, and. .. the courts ought not to interfere with
the conclusions of the political department in that regard.” Terlinden v. Ames, 184 U.S. 270, 288,
22 S.Ct. 484, 46 L. Ed. 534 (1902) (considering the validity of the 1852 Extradition Treaty
between the U.S. and Prussia).’®

The determination of whether a treaty applies by state succession is to be made by the exec-
utive branch because it derives from the Constitution’s Article II, § 2, which confers the
treaty-making power to the president with the “Advice and Consent of the Senate.”" The
same rule applies for when a treaty is terminated.”” The rule also applies with respect to deter-
mining whether a treaty is still in force.®® The scope of judicial inquiry is therefore limited to
the position of the executive branch on these questions, but it does not exclude evidence of the
foreign government’s position on the same questions. The Ninth Circuit reaffirmed the rule
while allowing limited judicial inquiry in 7hen v. Melendez.>*

Probably the most exhaustive inquiry into an extradition treaty question was made in the
question of Lui King-Hong, also known as Jerry Lui, whose extradition was sought by Hong
Kong, a former Crown Colony of the United Kingdom before it reverted to Chinese control.
The extradition was made by Hong Kong pursuant to two bilateral treaties, the primary one
entered into by and between the United States and the United Kingdom in 1972°'° and the
supplemental treaty applicable to Hong Kong®'' and entered into by and between the United
States and the United Kingdom in 1984. That supplemental treaty was annexed to the 1984
Hong Kong reversion treaty between the United Kingdom and China whereby Hong Kong
was set to revert to Chinese sovereignty on July 1, 1997. The First Circuit reviewed this case
twice and found the 1984 supplemental treaty of extradition to be valid notwithstanding
the reversion treaty between the United Kingdom and China to which it was appended even
though the United States was not a party to that treaty and could not therefore insist that
China observes its terms. The issue was whether Hong Kong could surrender Lui to the main-
land Chinese authorities after Hong Kong reverted to Chinese control, even though the rever-
sion treaty forbade it.’'?

505  Id. at *20-22.

506  United States v. ex rel. Neidecker, 299 U.S. 5, 57 S.Ct. 100 (1936); Terlinden v. Ames, 184 U.S. 270,
22 S.Ct. 484 (1902).

507  In re Extradition of Tuttle, 966 F.2d 1316 (9th Cir. 1992).

508  Ivanceinc v. Artukonic, 211 E2d 565 (9th Cir.), cert. denied, 348 U.S. 818, 75 S.Ct. 28 (1954).

509  Thenv. Melendez, 92 E3d 851 (9th Cir. 1996). See also Arnbjornsdottir-Mendler v. United States, 721
E2d 679 (9th Cir. 1983); Duran v. United States, 36 E Supp. 2d 622 (S.D.N.Y. 1999).

510 U.S.-U.K. Extradition Treaty, 28 U.S.T. 227 (1972).

511  Supplemental Treaty U.S.—Hong Kong, T.I.A.S. No. 12050 (1984).

512 United States v. Lui King-Hong, 110 E3d 103 (1997 U.S. App. LEXIS 5225); United States. v Lui
King-Hong (1997 U.S. App. LEXIS 7587). See also Wang v. Masaitis, 416 F.3d 992 (9th Cir. 2005),
affirming 316 F. Supp. 2d 891 (C.D. Cal. 2004); United States v. Sai-Wah, 270 F. Supp. 2d 748,
749-750 (W.D.N.C. 2003) (denying motion to dismiss, which was based on alleged invalidity of U.S.—
Hong Kong Extradition treaty); /n re Extradition of Coe, 261 F. Supp. 2d 1203 (C.D. Cal. 2003);
Nrtakirutimana v. Reno, 184 F.3d 419, 426 (5th Cir. 1999), cert. denied 528 U.S. 1135 (2000); Cheung
v. United States, 213 E3d 82 (2d Cir. 2000).
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5.5.3. War

There are widely divergent views in international law regarding war’s effect on treaty obliga-
tions, ranging from the view that war totally abrogates a treaty to the view that it has no effect
on treaty enforcement. Early writers asserted that war ipso facto abrogated all treaties between
the warring parties.’"> The contemporary view is that whether treaty provisions are annulled by
war depends upon the provisions’ extrinsic character.’' It is obvious that war must extinguish
certain treaties because of their very nature, such as those of friendship and alliance, whereas
it only suspends rather than abrogates treaties contemplating a permanent arrangement of
rights.>"

Section 336 of the Restatement does allow termination following a fundamental change in
circumstances in the relationship of the parties. Section 336 states:

A fundamental change of circumstances that has occurred with regard to those existing at the
time of the conclusion of an international agreement, and which was not foreseen by the parties,
may generally be invoked as a ground for terminating or withdrawing from the agreement but
only if

(a) the existence of those circumstances constituted an essential basis of the consent of the
parties to be bound by the agreement; and

513  SeeJames J. Lenoir, 7he Effect of War on Bilateral Treaties, with Special Reference to Reciprocal Inberitance
Treaty Provisions, 34 Geo. L.J. 129 (1946) (containing, in footnote 9, citations to the views of the earlier
writers upon this question). The reasoning in support of this view is expressed in EMMERICH DE VATTEL,
TuE Law oF NATIONS, sec. 175 at 877 (trans. 1758, C. Fenwick, 1916):

Conventions and treaties are broken and annulled when war breaks out between the transacting par-
ties, either because such agreements imply a state of peace, or because each party, having a right to
deprive the enemy of his property, may take from him such rights as have been given him by treaties.

514 In Karnuth v. United States, 279 U.S. 231 (1929), the Supreme Court stated: “There seems to be a fairly
common agreement that, at least, the following treaty obligations remain in force: stipulations in respect
of what shall be done in a state of war; treaties of cession, boundary, and the like; provisions giving the
right to citizens or subjects of one of the high contracting powers to continue to hold and transmit land
in the territory of the other; and, generally, provisions which represent completed acts. On the other
hand, treaties of amity, of alliance, and the like, having a political character, the object of which is to
promote relations of harmony between nation and nation, are generally regarded as belonging to the
class of treaty stipulations that are absolutely annulled by war.” 279 U.S. 231, 236-237 (1929).

515 In Society for the Propagation of the Gospel in Foreign Parts v. New Haven, 21 U.S. (8 Wheat) 464 (1823),
the Supreme Court declared:

But we are not inclined to admit the doctrine urged at the bar, that treaties become extinguished, ipso
Jacto, by war between the two governments, unless they should be revived by an express or implied
renewal on the return of peace. Whatever may be the latitude of doctrine laid down by elementary
writers on the law of nations, declaring in general terms, in relation to this subject, we are satisfied,
that the doctrine contended for is not universally true. There may be treaties of such a nature as to
their object and import, as that war will put an end to them; but where treaties contemplate a per-
manent arrangement of territorial, and other national rights, or which in their terms are meant to
provide for the event of an intervening war, it would be against every principle of just interpretation,
to hold them extinguished by the event of war. If such were the law, even the treaty of 1783, so far
as it fixed our limits, and acknowledged our independence, would be gone, and we should have had
again to struggle for both upon revolutionary principles. Such a construction was never asserted, and
would be so monstrous as to supersede all reasoning. We think, therefore, that treaties stipulating
for permanent rights, and general arrangements, and professing to aim at perpetuity, and to deal
with the case of war as well as of peace, do not cease on the occurrence of war, but are, at most, only
suspended while it lasts; and unless they are waived by the parties, or new and repugnant stipulations
are made, they revive in their operation at the return of peace.

21 U.S. (8 Wheat). See generally 1 MOORE, EXTRADITION supra note 2, at 799.
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(b) the effect of the change is radically to transform the extent of obligations still to be per-
formed under the agreement.

Authorization to suspend or terminate an agreement is part of the powers of the president. Section

339 states:
Under the law of the United States, the President has the power
(a) to suspend or terminate an agreement in accordance with its terms;

(b) to make the determination that would justify the U.S. in terminating or suspending an
agreement because of its violation by another party or because of supervening events, and to
proceed to terminate or suspend the agreement on behalf of the U.S.; or

(c) to elect in a particular case not to suspend or terminate an agreement.

United States courts have determined that extradition treaties are only suspended rather than abro-
gated by war. In Argento v. Horn,”'° for example, Italy requested the return of an individual who
had been convicted in absentia and sentenced to life imprisonment in Italy in 1931 for a murder
committed there in 1922. The relator challenged his extradition on the grounds that, despite the
purported “revival” of the United States’ extradition treaty with Italy pursuant to the peace treaty
0f 1947, the treaty had been abrogated by the outbreak of war and could be replaced only by a new
treaty. Therefore, the relator argued, there was no legal authority for his extradition.

The court avoided the theoretical question by basing its decision on a consideration of the
“background of the actual conduct of the two nations involved, acting through the political
branches of their governments.”"” The court found that in light of the peace treaty’s provision
inviting notification of revival of treaties, the notification by the Department of State of its
intention to revive the treaty, and the subsequent conduct of the parties evidencing an under-
standing that the treaty was in force, the treaty had been merely suspended during the war, not
abrogated by it.>'®

A subsequent landmark decision on the effect of war on extradition treaties is /n re Extradition
of D’Amico.>* On the application of the Republic of Italy, extradition proceedings were begun
against the relator before the U.S. Commissioner for the Southern District of New York. The
Commissioner found that the relator was the same Vito D’Amico who had been convicted in
absentia in Italy in 1952 for robbery and kidnapping committed in Italy on or about April 15,
1946, and that there was probable cause to believe that D’Amico had committed the crime
charged. The Commissioner therefore committed D’Amico to custody pending surrender to
the Republic of Italy. D’Amico petitioned for a writ of habeas corpus, contending: (1) that
the convention between the United States and the Kingdom of Ttaly of 1868 for the surrender
of criminals was abrogated by the outbreak of war between the parties in 1942, and was not
validly revived by the notification of the United States to Italy on February 6, 1948; (2) that
the revival of the Treaty of 1868 did not make it applicable retroactively to crimes commit-
ted during the existence of a state of war between the parties; and (3) that the offense was
not committed in a territory subject to the jurisdiction of the demanding state because it was
committed while the Italian government was subject to Allied control.”® In discharging the

516  Argento v. Horn, 241 E2d 258 (6th Cir.), cert. denied, 355 U.S. 818 (1957).
517  Id. at 262.

518  Id. at 263. See also Clark v. Allen, 331 U.S. 503 (1947); Gallina v. Fraser, 278 E2d 77 (2d Cir.), cert.
denied, 364 U.S. 51 (1960); In re Extradition of Ernst, 1998 WL 395267 (S.D.N.Y., July 14, 1998); In re
Extradition of Sandhu, 1996 WL 469290 (S.D.N.Y., Aug. 19, 1996); United States v. Fernandez-Morris,
99 F. Supp. 2d 1358 (S.D. Fla. 1999); Mainero v. Gregg, 164 E3d 1199, 99 Cal. Daily Op. Serv. 200
(9th Cir. 1990) (No. 98-55069).

519 In re Extradition of D’Amico, 177 E Supp. 648 (S.D.N.Y. 1959).

520  Id. at 650.
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writ of habeas corpus and remanding D’Amico to the custody of the U.S. marshal, the court
concluded that the extradition treaty was merely suspended by the outbreak of war between
the parties and was revived by the formal cessation of hostilities. In effect, the court held that
an extradition treaty could operate retroactively to apply to offenses committed while the
treaty was suspended.’?! It would seem that this decision violates the principle nulla poena sine
lege nullum crimen sine lege.>**

The U.S. practice in connection with its use of force in other countries has, since World War II,
been to not seck a congressional “Declaration of War” as required by the Constitution. Instead
the various administrations have used other legal bases to accomplish the same objective.’*

6. The Duty to Extradite and to Refrain from Unlawful Means of
Surrender

6.1. The Duty to Extradite

As discussed in this chapter, the United States has a duty to extradite based on certain multi-
lateral treaty obligations, especially with respect to international crimes, and more particularly
Jjus cogens international crimes.”* The United States is also obligated under its bilateral treaties.
Under Title 18 § 3183 of the U.S. Code, the United States may extradite persons within its
territory only pursuant to an extradition treaty between the United States and the state request-
ing extradition. Under § 3184, this treaty must be in force when the request for extradition is
made.’ Read in conjunction, these two sections permit surrender of an accused only in accor-
dance with the applicable treaty in force. Although these provisions set forth the requirements
to permit the United States to extradite an individual within its territory, they do not indicate
whether satisfaction of these requirements creates a duty to extradite.

United States’ jurisprudence reflects the view that an extradition treaty does not per se create
an obligation to extradite, but a different view exists as to jus cogens international crimes as dis-
cussed in Chapter I, Section 3.3. The first view is founded on the notion that the state’s right to
protect its sovereignty and its freedom to provide asylum to whomever it chooses may override
the state’s obligation under the treaty.”® It is for this reason that the secretary of state, exercis-
ing executive discretion through delegation of this authority by the president, may refuse to

521  In support of this view, the court stated, in United States ex rel. Oppenheim v. Hecht: “The status of
relations between the demanding nation and the asylum nation at the time of the commission of the
offense for which extradition is sought has never been deemed so critical, as we read the cases bearing
on this issue; rather it is the status at the time of the demand that is determinative of whether or not
extradition will be allowed.” 16 E2d. 955, 956 (2d. Cir. 1927).

522 See M. Cuerir Bassiount, SUuBSTANTIVE CRIMINAL Law 25-26 (1978).

523  G.A. Res. 438, U.N. GAOR, 5th Sess., U.N. Doc. A/1435 (Oct. 7, 1950) (War in Korea); Joint Con-
gressional Resolution, “Gulf of Tonkin Resolution,” H.J. RES. 1145 (Aug. 7 1964) (Vietnam War); The
War Powers Act of 1973, Pub. L. 93-148, 93rd Congress, H. J. Res. 542 (Nov. 7, 1973) (Concerning
the War Powers of Congress and the President); U.N. Sec. Council Res. 678 (Concerning the Imple-
mentation of Security Council Resolution 660), S.C. res. 678, 45 U.N. SCOR at 27, U.N. Doc. S/
RES/678 (1991); U.N. Security Council Res. 1441 (Iraq disarmament) (based on Resolution 660,
Resolution 661, Resolution 678, Resolution 686, Resolution 687, Resolution 688, Resolution 707,
Resolution 715, Resolution 986, and Resolution 1284); Authorization for Use of Military Force against
Iraq Resolution of 2002, Pub. L. 107-243, 116 Stat. 1497-1502 (Oct. 16, 2002); Security Council Res.
1373 para. 3(f) (2001); Security Council Res. 1526, para. 1 (2004).

524  See Ch. I, Sec. 3.

525  See United States ex rel. Donnelly v. Mulligan, 74 F2d 220, 221 (2d Cir. 1934). See also 1 OPPENHEIM,
supra note 423, at § 327.

526 See 1 OPPENHEIM, supra note 423, at 800-801.
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extradite a relator despite a judicial determination that extradition would be compatible with
the terms of the applicable treaty.””’

The United States is of the view that executive discretion negates any duty to extradite under
treaty obligations, which may be in contradiction to international law. According to the doc-
trine of state responsibility, an internationally wrongful act of a state exists when:

(a) Conduct consisting of an act or omission is attributable to the State under international
law; and

(b) That conduct constitutes a breach of an international obligation of the State.”

The United States™ treaty commitments are binding international obligations.”” Under these
treaties, the United States is obligated to extradite in accordance with the treaties’ terms and
conditions those persons who have been charged with or convicted of offenses enumerated
in the treaties. The United States’ practice of allowing executive discretion to override treaty
obligations, therefore, may be in violation of its international duty.

Thus, the United States’ view of the permissible scope of executive discretion conflicts with
the obligations of the nation to satisfy its obligations in good faith. In addition, this doctrine
contradicts the emerging customary international law principle of aut dedere aut judicare
whereby a state’s duty to extradite in the absence of prosecution cannot be subject to executive
discretion.” Furthermore, this duty to extradite is present in international criminal law con-
ventions.*®? The United States has faced demands from Venezuelan and Cuban officials to try
or prosecute a former CIA operative wanted by Venezuela in connection with the 1976 bomb-
ing of a Cuban airliner.’* However, despite its noncompliance with the Venezuelan extradition
request, the United States has called on Panama to extradite a Panamanian accused of murder-
ing U.S. soldiers despite the fact that the individual had been tried in Panamanian courts for
the same offense.”* Even more questionable is the U.S. government’s refusal to honor Italian
and German extradition requests for CIA operatives alleged to have been involved in the kid-
napping of a radical Muslim cleric in Milan and a German citizen in Macedonia.’® The failure
to comply with the principle of aut dedere aut judicare may adversely affect the willingness of
other states to cooperate with the United States in counterterrorism and other sensitive matters
of international concern.

The argument that the principle aur dedere aur judicare (discussed in Chapter I, Section 3) is
applicable in the United States is founded on the notion that the U.S. Constitution recognizes

527  See Ch. IX, Sec. 2.

528  See generally The Report of the International Law Commission on the Work of Its 53rd Session, April
23-Aug. 10,2001, U.N. GAOR, 53 Sess., Supp. (No. 10), A/49/10 (1994); IaAN BROWNLIE, SYSTEM OF
THE LAw OF NATIONS: STATE RESPONSIBILITY (1983); INTERNATIONAL LAW OF STATE RESPONSIBILITY
FOR INjuRIES TO ALIENS (Richard B. Lillich ed., 1983); Draft Articles on State Responsibility, 1984 Y.B.
InT’L L. Comm'N 259.

529  See Statute of International Court of Justice, art. 38, 59 Stat. 1055 (1945), T.S. No. 993.
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INT'L ENFORCEMENT L. REP. 262-263 (July 2007).

534 See Bruce Zagaris, Election of Panamanian Accused of Murdering U.S. Soldiers Clouds Prospects for Ratifi-
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customary international law.”*® Indeed, customary international law is a source of law under
the Constitution, which U.S. courts have followed and applied.’?”

Mindful of the difficulties of extradition, particularly in connection with limitations estab-
lished by treaty or customary international law, such as the principle of specialty,*® and the
difficulties in interpreting diplomatic assurances,”® the U.S. government has sought ways of
avoiding extradition as a formal process. On occasion, it has engaged in abduction and unlaw-
ful seizure of persons as an alternative to extradition,”® only to find itself facing legal difficul-
ties before U.S. courts and internationally. It has trended toward seeking disguised means, such
as the use of immigration techniques such as deportation and expulsion.>"!

On occasion, it has sought to obtain extradition from a requested state without labeling it a
request for “extradition,” but using such terms as “return” or “surrender” in order to create
a constructive ambiguity with the authorities of the requested state but also eventually with
U.S. courts if the person is in fact surrendered to the United States.

The use of such ambiguous terms that do not include “extradition” can only be interpreted by
the requested state as an extradition request whenever there is no bilateral treaty and national
law provides a basis for extradition. The U.S. government can then argue in U.S. courts that
it did not seek the surrendered person by means of extradition because no extradition treaty
existed, even though the surrender occurred on the basis of the requested state’s national extra-
dition law. The purpose of such deceptive approaches is to avoid the application of the prin-
ciple of specialty.*? That means that the U.S. prosecuting authority can amend the original
indictment on which extradition was sought and add charges, which if known to the requested
state may not have been included in the extradition order if they did not satisfy the require-
ment of double criminality in the requested state.”®® Such a practice could not have been
deemed legally valid if the surrender is characterized as an extradition based on comity.

The legal characterization of any form of surrender based on the national extradition law of
the requested state can be based on either reciprocity if the United States provides such an
undertaking, or on the basis of comity if it is unilateral.

No matter whether extradition is obtained on the basis of a multilateral treaty, bilateral treaty,
ad hoc, or specific reciprocity agreement, general reciprocity undertaking, the national legis-
lation of the requested state either based on reciprocity or comity, or simply on the basis of

536 See The Paquette Habana, 175 U.S. 677 (1900); Filartiga v. Pefia-Irala, 630 F.2d 876 (2d Cir. 1980);
Tel-Oren v. Libyan Arab Republic, 726 E2d 774 (D.C. Cir. 1984) (construing the Alien Tort Act, 28
U.S.C. § 1350). See also the Torture Victim Protection Act (TVPA) (limiting the Foreign Sovereign
Immunities Act (FSIA) 28 U.S.C. § 1630). For a discussion of the applicability of customary inter-
national law, see Jordan J. Paust, After Alvarez-Machain: Abduction, Standing, Denials of Justice, and
Unaddressed Human Rights Claims, 67 ST. JouN's L. Rev. 551 (1993); Jordan J. Paust, Customary Inter-
national Law: Its Nature, Sources and Status as Law of the U.S., 12 MicH. J. INT’L L. 59 (1990); Jordan
J. Paust, Rediscovering the Relationship between Congressional Power and International: Exceptions to the
Last in Time Rule and the Primacy of Custom, 28 Va. J. INT'L L. 393 (1988); Jordan J. Paust, Customary
International Law and Human Rights Treaties Are Law of the U.S., 20 Mich. J. INT'L. L. 301 (1999);
ResTATEMENT (THIRD), supra note 79 at §§ 102, 103, and 702; contra. Curtis A. Bradley & Jack L.
Goldsmith, Customary International Law as Federal Common Law: A Critique of the Modern Position, 110
Harv. L. Rev. 816 (1997).
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comity without a treaty or legislation if permitted under the law of the requested state, this falls
within the category of “a rose by any other name is still a rose,” to paraphrase Shakespeare.>*

The contemporary practice of the United States has increasingly been, where there is no bilateral
extradition treaty, to present the matter to both the requested state and to U.S. courts as being
legally ambiguous in order to avoid, as stated above, the application of the principle of specialty
and other limitations that may apply under customary international law and the treaty practice of
the United States. Mostly, it has sought to rely on the cooperation of foreign states to secure the
expulsion or deportation of the person sought.

6.2. Extraordinary Rendition and Other Forms of Extralegal
Rendition>*

Extraordinary rendition is a euphemism for the unlawful practice of abduction.’®® Other extralegal
forms of seizure of persons and their transfer from one country to another by U.S. military or CIA
personnel, or by their private contractor agents, are simply within the purview of the law. In some
cases they are illegal under Title 10, the Uniform Code of Military Justice, or under the provisions
contained in Title 18 U.S.C. on kidnapping, torture, and other crimes. Because of this subject’s
extensive legal ramifications, it is covered in a separate chapter.’"

'The basic legal assumption for both the practice of “extraordinary rendition” and the use of “black
sites” is that if certain acts are committed outside the boundaries of the United States and the per-
sons seized and transferred for torture are not U.S. citizens, then the acts in question are not crimes
under U.S. law. Government lawyers exploited a gap in the jurisprudence of the Supreme Court
that limits U.S. constitutional protections under the Fourth, Fifth, Sixth, and Eighth Amend-
ments extraterritorially, particularly when those affected are non-U.S. citizens. This approach
strictly construes the Constitution as providing rights applicable in the United States and perhaps
abroad, but only to U.S. citizens. It does not construe the Constitution as establishing legal limita-
tions on U.S. public agents acting no matter where.

Over the last fifty years, the Supreme Court in a number of decisions has ruled that the Con-
stitution does not extend extraterritorially, and as a consequence that which is prohibited by
the Constitution in the United States does not apply extraterritorially. The four major deci-
sions on point are Reid v. Covert,”® Wilson v. Girard,”” Verdugo v. Urquidez,™ and United States
v. Alvarez-Machain.>'

544  WiLLIAM SHAKESPEARE, RoMEO AND JuLIET (Dover Thrift Edition, 1993). A good example of this was
a 2010 incident in which the United States made arrangements with Panama to expel the defendant, a
U.S. citizen. The district and the circuit courts did not find the expulsion to be in violation of the extra-
dition treaty between the United States and Panama, and also found that his deportation, even though
in the direction of the United States, did not constitute a violation of the extradition treaty. See United
States v. Struckman, 611 E3d 560 (9th Cir. 2010). The court cited Ker v. lllinois, 119 U.S. 436 (1886)
and Frisbie v. Collins, 342 U.S. 519 (1952), cert. denied 343 U.S. 937 (1952). The court also cited
United States v. Matta Ballesteros, 71 Fed. 3d 754 (9th Cir. 1995) “the manner by which a defendant is
brought to trial does not affect the government’s ability to try him” at 762.

545  See Ch. V.

546 See id.

547  See Ch.V, Sec. 4.

548  Reid v. Covert, 354 U.S. 1 (1957) (addressing the non-applicability of the right to trial by jury, Sixth

Amendment extraterritorially).
549  Wilson v. Girard, 354 U.S. 524 (1957).

550  United States v. Verdugo-Urquidez, 494 U.S. 259 (1990) (on the non-applicability of the Fourth
Amendment, unreasonable search and seizure extraterritorially).

551  United States v. Alvarez-Machain, 504 U.S. 655 (1992) (on the recognition of valid U.S. jurisdiction
over a person abducted abroad and brought by force to the United States, a position previously taken
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The Supreme Court has historically been reluctant to extend constitutional rights extrater-
ritorially and also reluctant to extend constitutional restraints on U.S. public agents extrater-
ritorially. There are valid arguments to sustain this position, but there is also a policy argument
expressed by the Second Circuit highlighted in United States v. Toscanino, namely that the
Supreme Court’s narrow rulings on what was essentially jurisdictional grounds left a wide door
open for what several cases referred to as egregious illegal practices by U.S. public agents.” The
Supreme Court has never directly addressed whether the Constitution limits illegal conduct by
U.S. public agents outside the territory of the United States. While some argue that its posi-
tion on the non-applicability of the Constitution extraterritorially is all-encompassing, others,
including this writer, argue that it does not cover conduct that is illegal under U.S. law when
perpetrated by U.S. public agents abroad, and when the fruits of that illegal conduct can be
used in U.S. courts by a defendant. Another policy argument is the preservation of the integ-
rity of the U.S. system by extending certain limitations to U.S. public agents abroad, whether
that conduct is directed against U.S. or non-U.S. citizens.**® The Second Circuit in Toscanino
added another limitation, namely, when the U.S. public agents’ conduct is egregious or that
the conduct “shocks the conscience.””* The threshold test is therefore different than when
applied in the United States whenever a public agent violates a given constitutional standard
(i.e., unreasonable search and seizure under the Fourth Amendment, or evidence obtained by
coercion in violation of the Fifth Amendment). This was a higher threshold, but a threshold
nonetheless. The Second Circuit subsequently renewed its Zoscanino ruling in United States ex
rel Lujan v. Gengler,” while other circuits also did the same or rejected the Zoscanino approach
in connection with forceful seizures of persons abroad and bringing them before U.S. courts.

The policies supporting the extension of constitutional limitations on U.S. public agents’ con-
duct abroad are: the preservation of the integrity of U.S. legal processes, deterrence of public
misconduct, and the continued protection of U.S. citizens irrespective of whether the violation
stems from official misconduct by U.S. public agents. All three policies, however, stop short
of encompassing within their reach unlawful extraterritorial conduct by U.S. public agents
when the victim is not a U.S. citizen. However, these policies should cover such conduct
against non-U.S. citizens whenever their evidentiary fruits are to be used in U.S. legal pro-
ceedings. Even so, there is some legal leeway for U.S. public agents—the CIA in this case—to
kidnap non-U.S. citizens abroad, and to forcefully transfer them to another state that would
engage in acts of torture against them. It cannot be assumed that the Supreme Court would
extend constitutional limitations abroad when the evidence obtained is not going to be used
in U.S. courts.” That is something for Congress to legislate or for the president to take action
upon by executive order.

in Ker v. Illinois, 11 9 U.S. 436 (1886) and Frisbie v. Collins, 342 U.S. 519 (1952)). For kidnapping
as a substitute to lawful extradition, see M. CHERIF Bassiount, INTERNATIONAL ExTrADITION IN U.S.
Law aND PrACTICE 273-375 (5th ed.2007). But see United States v. Alvarez-Machain, rejecting the
defendant’s claim that the extradition treaty in effect between the United States and Mexico prohibited
the United States from forcibly abducting a fugitive within the borders of Mexico. The Supreme Court,
however, subsequently upheld Alvarez-Machain’s right to file an action under the Alien Tort Claims Act,
and to obtain damages for the kidnapping. See Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).
552  United States v. Toscanino, 500 E.2d 267 (2d Cir. 1974).

553  This writer argued before the Fifth Circuit in Escabedo v. United States, 623 F.2d 1098 (5th Cir.
1980) that on the basis of public policy, evidence secured by torture in Mexico should not be allowed
in U.S. courts, in that torture is inherently offensive to U.S. public policy and to the Constitution.

The Fifth Circuit rejected the argument, but this was before the United States ratified the Convention
against Torture (CAT).

554 Toscanino, 500 E2d at 273, citing Rochin v. California, 342 U.S. 165 (1952).
555  United States ex rel. Lujan v. Gengler, 550 E2d 62 (2d Cir. 1975).
556 See supra note 544.



Legal Bases for Extradition in the United States 171

The use of “black sites” raises a particular issue with respect to the extraterritorial application of
the Constitution, insofar as those sites are effectively under U.S. control. They are no different
than U.S. military bases in foreign countries. As a rule, the United States negotiates a SOFA
with the country in which it has military bases in order to preserve U.S. jurisdiction over the
personnel on that base. However, in the case of the “black sites” there were no SOFA agree-
ments, or for that matter any other legitimate agreements between the United States and the
sovereign state within which these “black sites” were located. They were there because the CIA
had developed a secret cooperation arrangement with the local intelligence services, allowing it
to use a certain location as a facility to secretly interrogate persons usually illegally flown into
the given country. It can therefore be said that the “black sites” are illegal facilities controlled
by a foreign government, namely, the United States in the country in which they are located.
The question is therefore one of attribution and agency relationship. The CIA is an agency of
the U.S. government and its operatives are U.S. agents for purposes of any conduct abroad that
they engage in. In other words, if a CIA agent violates the laws of another country, the civil
responsibility is attributed to the United States; thus a foreign state that has been negatively
affected by the work of U.S. public agents may have a claim against the U.S. government. This
issue was raised before the International Court of Justice in the Case Concerning the Military
and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States of America),
where the Court ruled against the United States for the actions of paramilitary organization
of the Contras, as well as covert CIA actions against Nicaragua.”” Should “black sites” be
considered foreign territory under the control of the United States, the Constitution would
apply. The Supreme Court in a recent case involving Iraq probably anticipated this situation
and ruled that in Iraq, U.S. military bases are not considered U.S. territory, and therefore the
Constitution does not extend to them.?*® Nevertheless, it is valid to raise the question, particu-
larly because the Supreme Court is likely to rule differently with respect to U.S. military bases
in Iraq in accordance with the U.S.-Iraq SOFA agreement.””

Against this legal backdrop, the CIA felt legally free from constitutional restraints. However,
although this gap arises under U.S. constitutional law, it does not arise under the Convention
against Torture and All Forms of Cruel, Inhuman, or Degrading Treatment or Punishment
(CAT), which applies to the public officials of state parties, without geographic limitation. The
policy underpinning the CAT is not jurisdictional, but the universal prohibition of torture.
This was evidenced in the Charles Taylor, Jr. case in which the extraterritorial reach of the 1994
Torture Convention Implementation Act was applied. Taylor, an American citizen and son of
the infamous Liberian dictator who was tried before the Special Court for Sierra Leone in The
Hague for crimes against humanity, was sentenced to 147 years in prison for acts of torture
committed in Liberia.’® In a decision overruling the defendant’s petition to dismiss, Federal
District Judge Cecilia M. Altonaga wrote

As to Defendant’s second argument, that the Torture Act is presumed not to reach conduct that
occurred extraterritorially, the argument finds no support from the plain words used in the stat-
ute, the starting and ending point here for any inquiry into its extraterritorial reach. Generally,
courts are to presume that legislation of Congress is meant to apply only within the territorial

jurisdiction of the United States. See E.E.O.C. v. Arabian American Oil Co., 499 U.S. 244, 248,

557  Case Concerning the Military and Paramilitary Activities In and Against Nicaragua (Nicar. v. U.S.),
1986 1.C.J. 14 (June 27).

558  See Munaf v. Geren, 553 U.S. 674, 684 (2008).

559  Agreement Between the United States of America and the Republic of Iraq on the Withdrawal of United
States Forces from Iraq and the Organization of Their Activities during Their Temporary Presence in
Iraq (“Iraq SOFA”) (Dec. 14, 2008). See M. Cherif Bassiouni, Legal Status of U.S. Forces in Iraq from
2003-2008, 11 CHicaco J. InT'L L. 1 (2010).

560  See Elizabeth Dickinson, Chuckie Taylor Sentenced to 97 Years, ForeigN PoLicy, Jan. 9, 2009.
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111 8. Ct. 1227, 113 L. Ed. 2d 274 (1991). That presumption, however, ceases to exist where
a contrary intent appears. Id.; see also Foley Bros. v. Filardo, 336 U.S. 281, 285, 69 S. Ct. 575,
93 L. Ed. 680 (1949) (presumption that “legislation...is meant to apply within the territorial
jurisdiction of the United States” may be invoked “unless a contrary intent appears”).>®!

It should be noted that extraterritorial legislation for crimes in addition to torture exist in con-
nection with genocide,’® child soldiers,”® and the human rights accountability act,” as well as
under a draft statute presently under review by Congress on trafficking in persons®® and crimes
against humanity.”®® President Bush signed all three existing legislations. The fact that these
acts are committed outside the United States does not bar prosecution in the United States.

“Extraordinary rendition” occurs where a citizen is kidnapped or illegally arrested and then
transferred to the authorities of another state, where he or she may be tortured.”” The CIA
employs this technique when it kidnaps, sequesters, and transfers non-U.S. nationals and
delivers them to governments whose secret services engage in torture in order to obtain infor-
mation of interest to the CIA.>*® Such an act by U.S. agents is in violation of the CAT, Article
3, which states:

1. No State Party shall expel, return (“refouler”) or extradite a person to another State where
there are substantial grounds for believing that he would be in danger of being subjected to
torture.

2. For the purpose of determining whether there are such grounds, the competent authorities
shall take into account all relevant considerations including, where applicable, the existence
in the State concerned of a consistent pattern of gross, flagrant or mass violations of human
rights.>®

Thus, state-parties cannot extradite or surrender by other means such as “extraordinary ren-
dition” a person to another state that is known or reasonably believed to subject persons to

561  United States v. Chatles Emmanuel, 2007 U.S. Dist. LEXIS 48510 (S.D. Fla. July 5, 2007)

562  Genocide Accountability Act of 2007, Pub. L. 110-151 § 1 (Dec. 21, 2007), 121 Stat. 1821, amending
Title 18 U.S.C. § 1091.

563  Child Soldiers Accountability Act of 2008, Pub. L. 110-340 (Oct. 3, 2008).

564  Human Rights Enforcement Act of 2009, Pub. L. 111-122 (Dec. 22, 2009). This legislation established
a section within the Criminal Division of the DOJ to enforce human rights laws, and to make technical
and conforming amendments to criminal and immigration laws pertaining to human rights violations.

565  Trafficking in Persons Accountability Act of 2008, introduced by Sen. Richard Durbin in June 2007,
and passed the Senate in Oct. 2008, at which time it was referred to the House Judiciary Committee for
review.

566  Crimes Against Humanity Act of 2009, introduced by Sen. Richard Durbin in June 2009 and referred
to the Senate Committee on the Judiciary.

567  See Ch.V, Sec. 4.

568  See Howarp BELL, BusH, THE DETAINEES, AND THE CONSTITUTION: THE BATTLE OVER PRESIDENTIAL
PoweRr IN THE WAR ON TERROR 78 (2007). “[A]n April 2006 report issued by the European Parlia-
ment concluded that Air CIA had flown 1,000 undeclared flights over European territory since 2001.”
“Many times these planes stopped to pick up terrorism suspects who had been kidnapped to take them
to countries that use torture.” See also Dan Bilefsky, European Inquiry Says C.I.A. Flew 1,000 Flights in
Secret, N.Y. Times, Apr. 27, 2006; Stephen Grey, CIA Prisoners “Tortured” in Arab Jails, BBC NEws,
Feb. 8, 2005 (providing comments by Michael Scheuer, a twenty-two—year veteran of the CIA, on the
rendition practices of the CIA). In February 2006, the House International Relations Committee of
Congress defeated three resolutions that would have required investigations into these practices. JAMES
RiseN, STaTE OF WAR: THE SECRET HisTORY OF THE CIA AND THE BUsH ADMINISTRATION (20006).

569  Convention against Torture, Dec. 10, 1984, 1465 U.N.T.S. 85 at art. 3.
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torture. The U.S. practice of “extraordinary rendition” is therefore a violation of the CAT.>”
Prior to the National Defense Authorization Act for 2005 (the McCain Amendment), the
CAT could be interpreted as applying only to acts committed outside the territorial jurisdic-
tion of the United States, thus allowing acts of extradition or kidnapping to fall outside the
jurisdiction of the CAT if they were initiated at a U.S. facility abroad. However, pursuant to
Section 1089 of the McCain Amendment, the “territorial jurisdiction” of the United States
was limited to territories and possessions of the United States; thus the CAT then applied to
acts that occur at U.S. facilities. Because Title 18 § 2340A also criminalizes conspiracies to
commit torture outside the United States, it arguably could also apply in situations where a
U.S. national conspired to transfer an individual outside U.S. territory so that he/she might be
tortured.””! However, the USA PATRIOT Act once again expanded the special maritime and
territorial jurisdiction of the United States to include:

premises of any diplomatic, consular, military, or other United States government missions
or entities in foreign states, including the buildings, part of the buildings, and land appurte-
nant or ancillary thereto, or used for the purposes of these missions or entities, irrespective of
ownership.””

is means that a e locations mentioned above can be deemed part of the territorial juris-
Th that all the locat tioned ab be d d part of the territorial j
diction of the United States, and, thus, these locations are no longer outside the territorial
jurisdiction of the United States, rendering the CAT provisions inapplicable.’”

In addition to obligations under the CAT, “extraordinary rendition” is considered a violation of
customary international law, as reflected in both the International Convention for the Protec-
tion of All Persons from Forced Disappearance’’* and the Inter-American Convention on the
Forced Disappearance of Persons,’”> even though the United States has not acceded to either
one of these conventions. The International Convention defines forced disappearance as:

... the arrest, detention, abduction or any other form of deprivation of liberty by agents of the
State or by persons or groups of persons acting with the authorization, support or acquiescence
of the State, followed by a refusal to acknowledge the deprivation of liberty or by concealment

570 It could be argued that “extraordinary rendition” of detainees to countries in which torture is regularly
practiced “...Does not violate U.S. obligations under the CAT because, at the time of ratification, the
U.S. appended an understanding that ‘substantial grounds’ under Article 3(1) means that it is ‘more
likely than not’ that a person would be tortured. Yet, because the ‘more likely than not’ standard is
framed as an ‘understanding’ as opposed to a ‘reservation’ to the torture convention, presumably it was
not intended to actually modify US obligations under the treaty.” Leila Sadat, Extraordinary Rendition,
Torture and Other Nightmares from the War on Terror, 75 Geo. WasH. L. Rev. 1200, 1221 (2007).
Sadat goes on to note that “...[A]ll treaties must be interpreted in accordance with their ‘object and
purpose,” and an ‘understanding’ that was inconsistent with that object and purpose would presumably
be tantamount to an illegal reservation to the treaty in question. Were an ‘actual knowledge” standard
to be read into the CAT, it would contravene the plain language of the treaty and undermine its broad,
humanitarian purpose...” Id. at 1221-1222.

571  See John Garcia, CRS Report R1L32438, UN Convention against Torture (CAT): Overview and Applica-
tion to Interrogation Technigues (Congressional Research Service, Library of Congress, Jan. 25, 2006).

572 Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct
Terrorism (USA PATRIOT) Act of 2001, Pub. L. No. 107-56, § 804, 115 Stat. 272, 377 (2001) (codi-
fied at 18 U.S.C.A. § 7(9)(A) (2001)).

573 Id.

574  International Convention for the Protection of All Persons from Forced Disappearance, GA Res.
61/177, U.N. Doc. A/Res/61/177 (Dec. 20, 2006).

575  Inter-American Convention on the Forced Disappearance of Persons, June 9, 1994, 33 L.LL.M. 1529
(1994).
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of the fate or whereabouts of the disappeared person, which place such a person outside the
protection of the law.””®

The Inter-American Convention defines forced disappearance as:

the act of depriving a person or persons of his or their freedom, in whatever way, perpetrated by
agents of the state or by persons or groups acting with the authorization, support, or acquies-
cence of the state, followed by an absence of information or a refusal to acknowledge that depri-
vation of freedom or to give information on the whereabouts of that person thereby impeding
his or her recourse to the applicable legal remedies and procedural guarantees.”””

Although the United States is not a signatory to the CAT, the prohibitions contained
therein have long been considered part of customary international law.”® The CAT, like the
Inter-American Convention, does not provide for any exceptions to the prohibition on kid-
nappings, nor does it allow states to claim any “exceptional circumstances whatsoever, whether
a state of war or a threat of war, internal political instability or any other public emergency,
may be invoked as a justification for enforced disappearance.””® The CAT also requires an
up-to-date register of all persons held at every place of detention and that the register be avail-
able to family members and legal counsel of the detainees.>®

The CAT is a reflection of the evolution of international reactions against this type of prac-
tice in tyrannical regimes, particularly as they have been practiced in Latin America and in
some Asian and African countries. These types of regimes have engaged what is euphemisti-
cally referred to as making a person “disappear,” which simply means to assassinate him/her.
International human rights law has been unable for decades to bring a stop to these practices,
and that is why they have been criminalized, as is the case with other persistent human rights
violations whose elimination has proven to be difficult by non-criminal means, such as tor-
ture. Enforced disappearance usually involves torture, and it ultimately results in death. It
also inflicts psychological pain and suffering on the members of the family of the victim, as
well as members of the community. For obvious reasons, the United States has elected not to
sign on to the International Convention, but as the prohibition of its practices becomes more
recognized in customary international law, it will become binding upon the United States,
notwithstanding its decision not to accede.

Kidnapping and transferring of persons from one country to another, even though occurring
outside of the territorial jurisdiction of the United States, is almost always likely to occur
within the territorial jurisdiction of another state. As kidnapping is a crime under the laws
of all countries of the world, and as many countries have ratified the CAT or have provisions
within their criminal laws criminalizing torture, actions by CIA operatives and private con-
tractors would constitute a crime under the laws of the state where the kidnapping or torture
took place.’®!

576  International Convention, supra note 567, at Art. II.

577  Inter-American Convention, supra note 568, at Art. I1.

578  What constitutes customary international law and how it is recognized as applicable to the United States
is a subject of debate among academics reflecting not only different perspectives on the relationship
between international law and U.S. law, but also ideological perspectives. For a more expansive view, see
Jordan J. Paust, Customary International Law and Human Rights Treaties Are Law of the United States, 20
Mics. J. INT'L L. 301 (1999). For a contrary position, see Curtis Bradley & Jack Goldsmith, Custom-
ary International Law as Federal Common Law: A Critique of the Modern Position, 110 Harv. L.R. 815
(1997).

579  International Convention, supra note 567, at Art. 1.

580  Id.atArt. 17.

581  For example, the European Convention for the Prevention of Torture and Inhuman or Degrading Treat-
ment or Punishment, C.E.T.S. no. 126, entered into force Feb. 1, 1989.
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As Professor Jordan Paust reminds us,

the RESTATEMENT OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES recognizes, “causing
the disappearance of individuals” is absolutely prohibited under international law (ResTaTE-
MENT, § 702¢); constitutes a violation of the customary human rights of the persons who
disappear (REsTATEMENT § 702, cmnts a, ¢, n); and constitutes a violation of a peremptory
prohibition jus cogens (RESTATEMENT, cmnt n).”** The U.S. Army also recognizes that “causing
the disappearance of individuals” is a violation of customary international law.>%3

The practice of summary, arbitrary, and extrajudicial executions is of the same nature as
enforced disappearance and torture.”® It involves illegal conduct by public agents resulting in
the disappearance and subsequent assassination of an individual based exclusively on the abuse
of power of the executive branch. For all practical purposes, enforced disappearance, summary
and extrajudicial executions, and torture resulting in death are all on the same continuum,
the distinctions between them having more to do with the manner in which the unlawful
conduct is carried out. Abusive governments and those that have on occasion resorted to these
practices have resisted their criminalization, for example, the elaboration of the CAT, which
was consistently opposed by a number of major governments. Although the United States was
supportive of the CAT, as mentioned above it has been opposed to the International Conven-
tion for the Protection of All Persons from Forced Disappearance, as well as the counterpart
Inter-American Convention, and has consistently blocked efforts within the United Nations
for the development of a convention against summary, arbitrary, and extrajudicial executions.

6.3. The Problems of Enforcing the Principle of Specialty and
Assurances in Light of Governmental Interests®s*

The U.S. government has engaged in a number of diplomatic practices in connection with
the surrender of individuals whose return it seeks from foreign countries, but by means other
than formal extradition.’® One of these approaches has been for the U.S. government to
encourage foreign states to use their immigration laws or other administrative proceedings
to expel or deport persons, and more particularly U.S. citizens, instead of initiating formal
extradition proceedings. Under this approach, the United States is free from any limitations
under the principle of specialty, as they cannot be imposed by the requested state under this
approach, and that essentially means that the U.S. government can upon the return of the
surrendered person charge him/her with any crimes it deems appropriate without the limita-
tions that would otherwise be imposed by the principle of speciality.”®” This process frequently
begins with the transmission of a diplomatic note from the U.S. embassy to the government of
the requested state, in which the surrender of the sought person is requested. These diplomatic
notes studiously avoid using the term “extradition” or any other language that might suggest
or require the use of traditional extradition mechanisms.

Depending upon the country in question, the requested state may respond to the diplomatic
note by using either its extradition procedures or its immigration and deportation procedures.

582 JorpaN J. Paust, BEvoND THE Law: THE BusH ADMINISTRATION'S UNLAWFUL RESPONSES IN THE
“WAaR” oN TERROR 36-38 (2007).

583  See, e.g., U.S. DEP’T OF ARMY, OPERATIONAL LAw HANDBOOK 39-40 (2003).

584  See Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary, and Summary
Executions, E.S.C. Res. 1989/65, U.N. ESCOR Supp. No. 1, at 300, U.N. Doc. E/1989/89 (1989);
United Nations Manual on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and
Summary Executions, U.N. Doc. E/ST/CSDHA/.12 (1991).

585  See also Ch. VII, Sec. 6.11 and Ch. VIII, Sec. 6.
586  See Ch.1V.
587  See Ch. VII, Sec. 6.
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The requested state may on its own elect to rely on its extradition procedures to effectuate
the surrender of the person to the United States, despite the U.S. government’s attempt to
use non-extradition procedures. In these cases the surrender is still an extradition, irrespective
of the U.S. government’s characterization of the process as being different, namely an immi-
gration or deportation procedure. If the requested state uses its national extradition laws to
surrender a person, extradition is the only proper legal characterization of the surrender, and
the U.S. government should act in good faith to recognize this legal characterization and not
misrepresent before U.S. courts the procedure undertaken by the requested state. The opera-
tive question is not the label the U.S. government gives to the surrender, but rather the actual
procedure used by the requested state. In other words, the manipulation of the formal name
for the procedure does not eviscerate the process of its essential legal characteristic and proper-
ties, with all that this entails for the relator in U.S. courts. If;, on the other hand, the requested
state uses its immigration laws to expel or deport a person, then the characterization cannot be
extradition, and the protections and procedures afforded him/her under the extradition regime
cannot be pled in U.S. courts. But if the legal bases in the requested state are its extradition
laws, then the customary international law of extradition applies in accordance with comity,
and that is binding upon the United States.

The essential difference between extradition, irrespective of whether the legal basis is a multilat-
eral or bilateral treaty, or national legislation, and expulsion and deportation is that U.S. courts
are bound by the principle of specialty in extradition matters. The principle of specialty limits
possible charges against the relator by establishing limits on the requesting state, and that
means that the person cannot be prosecuted for a crime other than that for which he/she was
surrendered.’®

Where the requested state includes the specific charges for which extradition was granted in
its judicial or administrative extradition order, U.S. courts will be bound under the principle
of specialty to limit prosecution to that which is specified. If there is no clear specification of
the charges for which extradition was granted the U.S. courts will have to rely on the charges
contained in the request made by the U.S. government to the surrendering state. In so doing,
U.S. courts will have to ensure that these charges are not subsequently enlarged to include
other crimes, even though related to the original crime charged, if this addition does not sat-
isfy dual criminality as it would be applied in the requested state. In other words, U.S. courts
would find themselves in the position of having to substitute themselves to the courts of the
requested state in order to determine the scope of double criminality in that state. This issue,
whenever it would arise, would be treated in accordance with the Federal Rules of Civil Proce-
dure as a question of fact that the parties will have to prove to the court’s satisfaction.’® These
situations may also be further complicated whenever the U.S. government provides assurances
with respect to certain penalties or the treatment of the surrendered person. With respect to
penalties, this is mostly the case with respect to the death penalty, as most states in the United
States are retentionist and a number of countries have become abolitionists.>”

588  See Ch. VII, Sec. 6.
589  See Ch. VII, Sec. 5.

590  Eighteen states in the United States have abolished the death penalty, as well as the District of Columbia
and Puerto Rico. It should be noted that in some of the following states the death sentences of existing
death row inmates have not been commuted to life terms, as the abolition was not applicable retro-
actively. The abolitionist states of the United States are: Alaska, Connecticut, Hawaii, Illinois, Iowa,
Maine, Maryland, Massachusetts, Michigan, Minnesota, New Jersey, New Mexico, New York, North
Dakota, Rhode Island, Vermont, West Virginia, and Wisconsin.

The death penalty is undoubtedly one of the most complicated aspects of modern extradition practice.
Although the death penalty has been a historically recognized punishment when imposed by a compe-
tent court after a trial for the most serious crimes, its practice is in quick decline. International law still
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provides for its imposition, however. Article 6(2) of the International Covenant on Civil and Political
Rights states:

2. In countries which have not abolished the death penalty, sentence of death may be imposed only
for the most serious crimes in accordance with the law in force at the time of the commission of
the crime and not contrary to the provisions of the present Covenant and to the Convention on the
Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out pursuant
to a final judgement rendered by a competent court.

The European Convention on Human Rights similarly provided for use of the death penalty—Article
Article 2(1) of the European Convention states: “Everyone’s right to life shall be protected by law. No
one shall be deprived of his life intentionally save in the execution of a sentence of a court follow-
ing his conviction of a crime for which this penalty is provided by law.”—but beginning in the early
1980s the Council of Europe, which is responsible for promoting human rights and the rule of law in
Europe began advocating the harmonization of laws concerning the abolition of the death penalty. This
included the adoption of Protocol 6 of the European Convention, which abolished the death penalty in
times of peace, and Protocol 13 of 2002, which abolished the death penalty at all times.

As indicated above, the imposition of the death penalty is in decline. The global trend since the 1980s
has been toward the abolition of the death penalty for all crimes, and Amnesty International—AMNESTY
INTERNATIONAL, DEATH SENTENCES AND ExEcuTIONS 2012 (2012)—estimates that as of April 2013,
140 countries are either abolitionist for all crimes, abolitionist for ordinary crimes, or abolitionist in
practice. Contrariwise, fifty-eight countries retain the death penalty and have executed individuals
within the last decade, but only twenty-one states actually executed individuals in 2012. In practice
the use of the death penalty is centered on five states, namely China, Iran, Iraq, Saudi Arabia, and the
United States, with China executing more than the rest combined. In 2012, the number of documented
executions per country was at least: Afghanistan: 14; Bangladesh: 1; Belarus: 3; China: unknown; Gam-
bia: 9; India: 1; Iran: 314; Iraq: 129; Japan: 7; North Korea: 6; Pakistan: 1; Gaza (Hamas): 6; Sau-
dia Arabia: 79; Somalia: 6; Sudan: 19; South Sudan: 5; Taiwan: 6; United Arab Emirates: 1; United
States: 43; and, Yemen: 28. There are no accurate figures for China, but it appears that several thousand
were executed there.

In 2012, forty-three executions were carried out in the United States, making it the only country in
the Americas to do so. Belarus executed at least three individuals in 2012, making it the only country
in Europe or Central Asia to have carried out an execution in 2012. Russia, although not a signatory
to Protocol 13, has not executed anyone since 1997 in order to satisfy the mandatory moratorium on
the practice, as required by membership in the Council of Europe. The moratorium has been extended
repeatedly, including by the Russian Constitutional Court, and it seems unlikely that it will re-introduce
the practice especially after the Constitutional Court ruling.

A series of decisions by the European Court of Human Rights, most notably the Kirkwood, Soering, and
Einhorn cases, have made clear that European Convention member states cannot extradite individuals to
retentionist states without first securing diplomatic assurances that the extradited individual will be safe
from execution. In order to continue to effectuate extraditions from these European states, the United
States has increasingly turned to diplomatic assurances, in effect statements from the U.S. Department
of State and Department of Justice to the requested state that the relator will not be exposed to the
death penalty upon extradition. In certain instances, for example the United States—Germany extradi-
tion treaty, there is an explicit obligation for the provision of assurances in any extradition involving a
capital case.

Given the federal nature of the U.S. system of government, these assurances must also be made by the
relevant local prosecutor; an assurance solely from the federal government would be insufficient to
guarantee the security of the relator following the jurisprudence of the European Court, as the federal
government cannot make a binding commitment concerning the ultimate treatment of the extradited
individual at the hands of the local judiciary.

Although at present European states continue to extradite individuals to the United States with the
aforementioned assurances against the application of the death penalty, there is a general trend within
the practice of European states against the practice, and this is slowly apparent in their extradition
practice. For instance, the Italian Constitutional Court in the Venezia case refused extradition to any
country that still maintains capital punishment for certain offenses. Although at present applicants
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Most of the problems presented in U.S. courts have to do with enforcing the principle of
specialty, for which the relator has standing to raise in some circuits and not in others.”!
In addition, however, the situation becomes more complex whenever the U.S. government
makes diplomatic assurances to the original requested state and these assurances are ambigu-
ous, vague, or difficult to enforce.*> The U.S. government has been less than forthcoming
when making assurances to foreign states, in particular with respect to punishments, by failing
to make clear to the requested state the nature of American federalism and its constitutional
limits when giving assurances, which also makes it difficult for the U.S. courts that are called
upon to adjudicate the meaning and scope of the assurances. It is obvious that the U.S. govern-
ment’s purpose is to gain as much flexibility for the prosecution as possible, and to reduce the
rights of relators in U.S. courts in order to assure convictions. The problem with this approach,
however, is that the credibility of the U.S. government is reduced in foreign countries, and
there is a greater awareness that the U.S. government’s diplomatic assurances have to be exam-
ined carefully. This frequently leads to counterproductive situations by prolonging litigation
in the requested state and eventually in litigation before regional human rights institutions.

before the European Court must show a “real risk” that the death penalty would be applied, and not
the “mere possibility” of such a punishment, the long-term trajectory for the practice of the European
Court and members states is clearly toward an absolute ban on extradition to any state that maintains
capital punishment on its statute books. As stated above, eighteen U.S. states have abolished the death
penalty, and in 2012 Arizona, Delaware, Florida, Idaho, Mississippi, Ohio, Oklahoma, South Dakota,
and Texas carried out executions. If the trend toward denying extradition continues, those and other
U.S. states that maintain the death penalty and continue to execute individuals will lose access to
individuals in European states, a process that may result in what Professor William Schabas has called
“indirect abolition.”

591  See Ch. VII, Sec. 6.6.
592 See Ch. VII, Sec. 7.
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1. Introduction

The practice of asylum predates extradition. Asylum is deemed part of a state’s sovereign pre-
rogative, and is a determination made historically by the head of state and later by the executive
branch of government. Even though asylum was historically discretionary, the 1967 Protocol
Amending the 1951 Refugee Convention' placed a legal obligation on states to grant asylum

Convention Relating to Status of Refugees, July 28, 1951, 189 U.N.T.S. 150; Convention Relating to
the International Status of Refugees, Oct. 28, 1933, 159 L.N.T.S. 199; Protocol Relating to the Status
of Refugees, Dec. 16, 1966, 606 U.N.T.S. 267, 19 U.S.T. 6223, T..A.S. No. 6577.
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under certain treaty-established conditions. Some states have made the asylum process a mat-
ter for the executive branch to decide alone, while others have implemented a dual approach
similar to that of extradition, whereby some determinations are made by the executive and
others by quasi-judicial or judicial processes. Not infrequently a person who has sought asylum
in a given state is thereafter the subject of an extradition request, thus raising potential conflicts
between two different legal and administrative processes. Extradition and asylum have become
competing international duties that have not been resolved or reconciled through an interna-
tional convention or the development of a customary hierarchy of priorities.

The differences between extradition and asylum account for their distinct processes and legal
standards. These differences have often been used by both a person deemed a fugitive in extra-
dition terms and the government of a requested state in order to shift the process from extradi-
tion to immigration, as discussed in Chapter IV. In most cases, a person will seek asylum in
another state for valid political reasons or for fear of persecution. Sometimes such a person
will have committed a crime in his state of nationality before having sought asylum in another
state, leading the state of nationality to seek his/her extradition. In this situation, there is
interplay between asylum granted on political persecution grounds and the “political offense
exception” to extradition.” It is possible for a person to be declared non-extraditable from the
requested state on the basis of the “political offense exception,” and to thereafter seek asylum.
Asylum may or may not be granted, as the two determinations are made in different legal pro-
cesses using different legal standards.

After September 11, 2001, the United States passed the USA PATRIOT Act? and the Home-
land Security Act,” which added new processes and legal standards to an area already burdened
by procedural and normative overlaps. Neither Act remedied the problems outlined above
concerning the conflicting duties established by extradition law and asylum law.

2. Historical Introduction

The word “asylum” is Latin, but it was derived from the Greek for “inviolable place.”® The
concept of inviolability extends to the asylum seeker, who by virtue of this distinction becomes
as inviolable as the place so considered. Historically, asylum was a place where a state could not
exercise its jurisdiction over an individual granted the inviolability of his/her person. This gave
rise to the legal connection between asylum and jurisdiction.

Asylum was not practiced by all civilizations; in fact, the practice of asylum was spotty, uneven,
and selectively applied, even by states that recognized it. But asylum was essentially deemed a
privilege to be requested by an individual rather than a right to be claimed. Nonetheless, its
application throughout the ages have been increasingly relied upon to give credence to the the-
ory espoused by Hugo Grotius (1583—1645) and before that by Canonists including Francisco

2 See Ch. VIII, Sec. 2.1.

3 Id.

4 The USA PATRIOT (Uniting and Strengthening America by Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism) Act of 2001, Title IV, Subtitle B, § 411(c), Pub. Law 107-56 (Oct.
26, 2001) (amended 2006), (amended and extended in 2011). For a detailed historical analysis of the
more controversial provisions of the USA PATRIOT Act, see The USA PATRIOT Sunset Extension Act
of 2011, S. Rep. 112-13 (Apr. 5, 2011).

5 Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135. For the history and development
of the Department of Homeland Security, see Brief Documentary History of the Department of Homeland
Security 20012008, available at https:/[www.hsdl.org/lhomesec/docs/dhs/nps36-050709-02.pdf&cod
e=97715225b6f2ab72422428510a589137 (last visited Sept. 28, 2012).

6 R. Caillemer, Asylia, in CHARLES DAREMBERG, DICTIONNAIRE DES ANTIQUITIES GRECQUES ET ROMAINES
D’APRES LES TEXTES ET LES MONUMENTS 505 (Paris, Hachette 1877).


https://www.hsdl.org/homesec/docs/dhs/nps36-050709-02.pdf&code=977f5225b6f2ab7a422428510a589137
https://www.hsdl.org/homesec/docs/dhs/nps36-050709-02.pdf&code=977f5225b6f2ab7a422428510a589137
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Sudrez (1548-1617) and Balthasar de Ayala (1548-1584), that asylum is an inherent human
right derived from natural law.” Among history’s recorded civilizations, only those along the
Mediterranean basin recognized and practiced asylum with some degree of consistency and
applied common rules. The practice flourished in that area between the fifth century B.c.E. and
the sixteenth century c.E., and the practice of that time provided the philosophical bases of the
contemporary notion of asylum.

In Greece, asylum was institutionalized in two forms: (1) as applicable to certain places, and
(2) as applicable to certain persons.® The persons to whom asylum first applied were athletes
who participated in the Olympic Games, Dionysian artists, and ambassadors. The contemporary
corollary would be diplomatic immunity, which is a form of exemption from the application of
jurisdictional authority over the person enjoying that privileged status. Currently, such persons
are protected by the 1963 Vienna Conventions on the protection of diplomats, consular officers,
members of the family of diplomats and consular officers, and diplomatic and consular staff.’

7 The human rights theory of asylum is now well-established, as several international conventions estab-
lish the right of asylum and require states to protect refugees. James C. Haraawy, RiHTs OF REFUGEES
UNDER INTERNATIONAL Law (2005); REGINA GERMAIN, A1LA’s AsyLum PrRiMER: A Pracricar GUIDE
10 U.S. AsyLum Law aND PrOCEDURE (2005); JuLie Farnam, U.S. IMMIGRATION LAwS UNDER THE
Turear or TerrORISM (2005); STEPHEN LEGOMSKY, IMMIGRATION AND REFUGEE Law aAND Poricy (3d
ed. 2002); Stephen Legomsky, An Asylum Secker’s Bill of Rights in a Non-Utopian World, 14 Geo. Imm.
L.J. 619 (2000); Ira J. KurzBaN, IMMIGRATION Law SOURCEBOOK 247 (7th ed. 2000); KAREN MusaLo
ET AL., REFUGEE LAaw & Poricy 57 (1997); ATLE GRAHL-MADSEN, THE STATUS OF REFUGEES IN INTER-
NATIONAL Law (1996); Guy S. GoopwIN-GiLL, THE REFUGEE IN INTERNATIONAL Law (2d ed. 1996).
ATLE GRAHL-MADSEN, THE EMERGENT INTERNATIONAL LAw RELATING TO REFUGEES: PAST, PRESENT,
Future (1985); S. Prakash Sinha, An Anthropocentric View of Asylum in International Law, 10 CoLum.
J. TransNaT'L L. 78, 86 (1971); PRAKASH SINHA, ASYLUM AND INTERNATIONAL Law 5-49 (1971). See
also MANUEL R. GARCIA-MORA, INTERNATIONAL Law AND AsyLum as A Human RigaT 5 (1956).

8 In the Greek tragedy 7he Supplicant Maidens by Aeschylus in 470 B.c., fifty women, daughters of Dan-
aiis, sought refuge in Argos and sanctuary in the temple of Zeus from Pelasgus, whose fifty sons were
to marry them. The play dealt with the concepts of sanctuary, the right of asylum, the penalty for their
violation, and the right of the requesting king to obtain the return of the fugitives. The popularized
knowledge of these concepts in ancient Greece indicates how common and generalized it was. It came to
Egypt with the Prolemaic Dynasty, though for several centuries earlier the Temples of Osiris and Amon
had been sanctuaries for fugitive slaves. In the founding of Rome, Romulus and Remus made provisions
in the city for a sanctuary. See AescuyLus, THE SurpLIANT MarDENs (H. Weir Smyth trans., 1973);
Tromas BuLrincH, MyTHOLOGY 57-60 (1979).

9 Vienna Convention on Consular Relations, Apr. 24, 1963, 596 U.N.T.S. 261, T.I.A.S. No. 6820;
Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 500 UN.T.S. 95, 23 US.T. 3227,
T.LA.S. No. 7502. See also Vienna Convention on the Representation of States in their Relations with
International Organizations of a Universal Character, Mar. 13, 1975, A/Conf.67/16; Optional Protocol
to the Convention on Special Missions Concerning the Compulsory Settlement of Disputes, Dec. 16,
1969, G.A. Res. 2530 (XXIV) annex; United Nations Draft Convention on Special Missions, Dec. 18,
1968, U.N. Doc. A/Res/2419 (XXIII); Fourth Protocol to the General Agreement on the Privileges and
Immunities of the Council of Europe, July 16, 1961, 544 U.N.T.S. 328; Third Protocol to the General
Agreement on Privileges and Immunities of the Council of Europe, Mar. 6, 1959, 544 U.N.T.S. 294;
Second Protocol to the General Agreement on Privileges and Immunities of the Council of Europe,
Dec. 15, 1956, 261 U.N.T.S. 410; Additional Protocol to the General Agreement on Privileges and
Immunities of the Council of Europe, Nov. 6, 1952, 250 U.N.T.S. 32; General Agreement on Privi-
leges and Immunities of the Council of Europe, Oct. 2, 1949, 250 U.N.T.S. 12; Convention on the
Privileges and Immunities of the Specialized Agencies, Nov. 21, 1947, 33 UN.T.S. 261, T.I.A.S. No.
521; Convention on the Privileges and Immunities of the United Nations, Feb. 13, 1946, 21 U.S.T.
1418, TI.A.S. No. 6900. See generally Leonard V.B. Sutton, Jurisdiction over Diplomatic Personnel and
International Organizations’ Personnel for Common Crimes and for Internationally Defined Crimes, in 2
A TREATISE ON INTERNATIONAL CRIMINAL Law 97 (M. Cherif Bassiouni & Ved P. Nanda eds., 1973).
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The places of asylum were historically temples, where, for reasons discussed below, sanctuary
was always recognized. The historical inviolability of a sanctuary was respected even to the
extent of protecting persons sentenced to death, as long as they remained on the premises of
the sanctuary.

Throughout the early history of asylum, and particularly in ecclesiastic asylum in temples, a
common concept of the relationship between punishment and transcendental beliefs existed.
Thus, sanctuary was not violated because the pursuers believed that they would become subject
to the vengeance of the divinity whose sanctuary had been violated, and in some cases would
be subject to temporal punishment by humans as well. In ancient Greece and in the Egyptian
Ptolemaic Dynasty (305 B.c.e.—30 B.C.E.), the penalty for violating a sanctuary was death,
and in Christian Canon Law after 409 c.E., violating a sanctuary was deemed a crimen laesae
maiestatis (offenses against the sovereign).

Starting in the sixteenth century a doctrinal shift appeared in scholarly writings regarding asy-
lum. A state or church thereafter did not grant asylum to a fugitive solely because he/she had
found his/her way into a sanctuary. Instead, governmental and religious authorities considered
the individual’s reasons for seeking asylum. In fact, this notion had existed in Greco-Roman
and Talmudic asylum law and practice, but had been limited to the practice of ecclesiastic
asylum, which relied more on the sanctity of the locus than on the individual who sought its
sanctuary. This emphasis was due, in no small measure, to inhumane, punitive measures levied
against offenders and fugitives, a reason that is still a valid basis for asylum under prevailing
international law.

The pre-Islamic Arab tradition, long in existence in the Arabian Peninsula, was consecrated
by the Prophet Muhammad who, upon entering Mecca in 623 c.E. proclaimed two sites as
sanctuaries.'” Mentions of asylum in the Talmud, the Bible, and the Qur’an are indeed among
the most noteworthy records of that right.

By the sixteenth century, ideas about the reform of criminal justice arose in Europe. By the sev-
enteenth century, as religious wars and unremitting religious feuds abated, particularly after the
Treaty of Westphalia in 1648, the need for cooperation in criminal matters grew as territorial
sovereignty became absolute and limited the jurisdictional reach of states. By the eighteenth
century, penal reform and concern for world order started to emerge in the writings of Cesare
Beccaria (1738-1794). These developments brought new considerations to asylum: (1) places
no longer conferred absolute immunity to all types of fugitives, because states were deemed
to have a duty to prosecute common criminals, following the aur dedere aut judicare principle;
and (2) states were deemed to have a reciprocal duty to each other to further the development
of world order. These two considerations are as valid today as when they emerged in the writ-
ings of Hugo Grotius’s De jure belli ac pacis in the seventeenth century. Interestingly enough,
these developments coincided with the period in which penal reformers mustered enough
support for their enlightened views to make criminal justice more humane. These penal devel-
opments arose in parallel to those of publicists who sought to develop a framework for a new
world order.

Eighteenth-century political philosophies, including the doctrine of separation of church and
state, brought about new rationales and practices of asylum for political and religious reasons,
as religious and secular state institutions increasingly came into conflict with each other. Reli-
gious authorities declared churches, monasteries, and convents sanctuaries, and gave asylum to
fugitives from secular authorities, especially when a religious matter was involved, and states
increasingly gave political asylum to religious and political dissidents of other countries. But
states did not distinguish between these and other reasons for granting asylum, which was

10 M. Cherif Bassiouni, Protection of Diplomats under Islamic Law, 74 Am. J. INT'L L. 609 (1980).
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tantamount to the modern justification for the denial of extradition on grounds of the “political
offense exception.”"!

3. Rationale for Asylum and Its Different Forms

Religious asylum declined with the emergence of the non-ecclesiastic state in most of Europe,
the development of theories of separation of church and state, and the decline of the divine right
of kings, particularly after the Reformation. These developments gave rise to modern asylum
practice—a form of immunity from foreign legal processes granted by the state of refuge to an
alien who has become subject to its jurisdiction.

In its modern formative stages, the theory of asylum provided a basis for many extrapolations. One
of these was the doctrine of 7us quarteriorum (the law of quarter), a form of asylum by extraterri-
toriality, which shielded aliens from the authoritative decision-making processes of states in which
they were and which would otherwise have had jurisdiction over them.'? European states used this
doctrine to further their colonial rule in the Middle East through the system of “capitulations” and
in the Far East through “concessions.” By implementing these mechanisms, European aliens in the
Turkish Ottoman Empire and in parts of China enjoyed ius quarteriorum, which brought them
outside the scope of local law. The result of this practice was outrageous, as it placed aliens above
and beyond the reach of the law of the situs. Both of these colonial manifestations ended during
or after WWII.

'The foregoing survey suggests that after the decline of ecclesiastical asylum—with the exception of
Rule 1179 of the Codex Iuris Cononici (Canon Law)—all types of asylum flourished in the Middle
Ages. Further, the survey illustrates that with the elimination of the colonial doctrines of “conces-
sions” and “capitulations,” the only forms of asylum that exist in contemporary practice are forms
of territorial asylum.

Thus, the concept of asylum remains one of personal immunity from the authoritative processes
of a decision-maker other than that of the jurisdictional authority under whose power the alien
falls. As such, it has two forms: (1) territorial asylum (e.g., denying the authoritative process of
another state the ability to exercise jurisdiction over an asylee through extradition, or other modes
of rendition); and (2) extraterritorial asylum (e.g., granting asylum in an embassy or on a vessel of
one state that is situated in another state).”> However, it should be noted that because of the long
and complex evolution of asylum, the process has yet to reach a high level of clarity.'

Most publicists who treat the subject consider territorial asylum to be different from extrater-
ritorial or diplomatic asylum. The rationale advanced for this distinction is that extraterritorial
asylum denies the sovereignty of the state on whose territory it is exercised, while territorial
asylum affirms the sovereignty of the state on whose territory it is practiced. The distinction is,
however, without difference as to its effect because each of these aspects reaffirms the rationae
materiae of the practice, which stems from the same source. However, the development of
this distinction brought about the dichotomy between extraterritorial asylum, which is within
the scope of customary and conventional international law, and territorial asylum, which is
encompassed by national law. The distinction between territorial and extraterritorial asylum"

11 See Ch. VIII, Sec. 2.1.

12 See, e.g., 6 MARJORIE WHITEMAN, DIGEST OF INTERNATIONAL Law 278-427 (1963) [hereinafter WHITE-
MAN DIGEST].

13 See Ch. VI (discussing theories of extraterritorial jurisdiction).

14 See supra note 7.

15 6 WHITEMAN DIGEST, supra note 12: Asylum in foreign embassies and legations within a country is
known as “diplomatic asylum.” Where granted, and recognized by the local sovereign, it thus constitutes
in effect an exemption from the territorial jurisdiction of that state. It may, of course, be argued that a
foreign embassy or legation is in some respects extraterritorial, but this is true only to the limited extent
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caused many countries, including the United States, to consider territorial asylum to be a mat-
ter of national law and to reject any application of customary international law to it, though
conventional international law still applies.

Asylum has several facets but its most significant consequence occurs when one state denies
another state the opportunity to exercise authority over an individual whom the asylum state
is shielding. This may occur either prior to or after extradition proceedings are set in motion.
When asylum is granted before extradition proceedings are set in motion, it serves to place the
requesting state on notice that its request for extradition is likely to be denied. However, this is
not necessarily always the case, as the asylum-granting state can withdraw the privilege of asy-
lum from the beneficiary, particularly after the asylum-granting state becomes fully appraised
of the facts supporting the extradition request, which may negate the legal grounds upon
which asylum was granted. When asylum is granted after extradition proceedings are initiated,
however, the granting of asylum results in denial of the extradition request on grounds of either
the political offense exception or executive discretion.'®

The traditional basis for granting asylum and denying extradition is a concern for the fate
of the individual. The theory of humane concern is predicated on two factors: (1) altruis-
tic humanitarian considerations relating to the treatment to which the relator may be sub-
jected upon his/her return to the requesting state, and (2) a commitment in principle by the
asylum-granting state to the values of personal freedom. Both criteria, although defensible in
principle, constitute value judgments by a political entity predicated on ideology. As stated by
one authority with respect to the United States:

Those who have fled religious, racial or political persecution and who may be described as
“political refugees”...have found territorial asylum in the United States, not by right, for the
“...United States does not recognize or subscribe to, as part of international law, the so-called

and in the sense that the receiving state may not exercise acts of jurisdiction within the premises of the
foreign state. The concept of “diplomatic asylum” is to be distinguished from that of “political asylum”
or “territorial asylum,” which is granted by a receiving state to such refugees or fugitives from justice as
that state may receive or permit. Thus, “political” or “territorial” asylum does not constitute an exemp-
tion from the jurisdiction of the local sovereign state. Although “diplomatic asylum,” where granted and
recognized, is accorded to “political offenders,” as distinguished from common criminals, it does not
thereby become “political asylum” as herein used. 7. at 428.

16 For the relationship among the law of asylum, the political offense exception, and the penal policies
of some foreign countries, see LEGOMSsKY, IMMIGRATION AND REFUGEE Law AND PoLicy, supra note 7;
Legomsky, An Asylum Secker’s Bill of Rights supra note 7; Sinha, supra note 7; PRAKASH SINHA, ASYLUM
AND INTERNATIONAL LAW 5-49 (1971). See also BERNABE AFRICA, PoLITICAL OFFENSES IN EXTRADITION
(1927); Otro KIRCHEIMER, GEGENWARTSPROBLEME DER ASYLGEWAHRUNG (1959); GERARD V. LAFOR-
EST, EXTRADITION TO AND FROM CANADA (2d ed. 1977); Francis T. PiccorT, EXTRADITION: A TREA-
TISE ON THE Law REerLaTING TO FuGrTIvE OFFENDERS (1910); P. PaparHANASSION, LExXTRADITION
EN MaTIERE PoLITIQUE (1954); S. Pranas-Suarez, Estupio Juripico vy Povrtico L Asito Dirro-
MATICO: SOBRE ESTE ExECRABLE Uso LaTiINO AMERICANO DESTRUCTOR DE LA SOBERANIA NACIONAL
Y DE LA CORDIALIDAD INTERNACIONAL (1953); L. QuinTaNa, DERECHO DE AsiLo (1952); C. NEALE
RonniNng, Dirromaric Asyrum, LEGAL NorMs AND Porrticar ReaLity 1N LATIN AMERICAN RELA-
TI0NS C. (1965); MANUAL ViERIA, DERECHO DE AsiLo Dipromatico (1962); Leslie C. Green, Recent
Practice in the Law of Extradition, 6 CURRENT LEGAL ProBs. 274 (1953); R.B. Greenburgh, Recent
Developments in the Law of Diplomatic Asylum; 41 TransacTIONS OF THE GROTIUS SOC’Y 103 (1955);
Heinrich Grutzner, Staatspolitik und der Kriminal-Politik im Auslieferungsrecht, 68 ZEITSCHRIPFT FUR
DIE GESAMTE STRAFRECHTSWISSENSCHAFT 501 (1956); Edvard Hambro, New Trends in the Law of
Extradition and Asylum, 5 W. Por. Q. 1 (1952); Arnold D. McNair, Extradition and Extraterritorial
Asylum, 28 Y.B. INTL L. Comm'n 172 (1951); Felice Morgenstern, Extraterritorial Asylum, 25 Y.B.
InTL L. ComMN 236 (1958); Felice Morgenstern, Diplomatic Asylum, 67 Law Q. Rev. 362 (1951);
Felice Morgenstern, 7he Right of Asylum, 26 Brrr. Y.B. INT’L L. 327 (1949); Charles Rousseau, Preface
to L. Bolesta-Koziebrodzki, LE DrorT D’AsILE (1962). See also Ch. VIII, Sec. 2.1 and Ch. XII, Sec. 2.
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doctrine of asylum,” but by grant of the government for humanitarian reasons, in recognition of

the obligation of a free people toward the politically oppressed or for considerations of foreign policy."”

The contemporary rationale for asylum must be examined in light of its duality: rationae mate-
riae (or jurisdiction over a subject matter) and rationae personae (or jurisdiction over a person).

3.1. Rationae Materiae

Sovereignty over a territory confers upon the sovereign the right to exclude the exercise of
jurisdiction over that territory by any other sovereign. Territorial asylum emanates from the
assertion of that right. By extension, its applicability encompasses embassies, legations, mili-
tary bases, territorial enclaves, vessels, and aircraft belonging to the sovereign. The extrater-
ritorial application of sovereignty implies the same exclusive jurisdictional control as does the
principle of territoriality of which it is a legal extension. The source of legal authority is said to
differ in both because territorial asylum finds its basis in national law, whereas extraterritorial
asylum is said to have its legal basis in international law, whether customary or conventional.
Extraterritorial asylum is also an extension of territorial asylum, and therefore grounded in
international law.

Although clearly established in international law, extraterritorial or diplomatic asylum is not
frequently used in practice, in order to avoid political confrontations between the host country
and the foreign state whose diplomatic mission is located in the host country. Where diplo-
matic asylum is granted, it is often contentious and raises problems between the host state and
the foreign state granting extraterritorial asylum.

There are a number of prominent examples of diplomatic asylum over the past fifty years.
One of the most famous is the case of Cardinal Jézsef Mindszenty, a prominent Hungarian
anti-communist, who sought refuge in the U.S. embassy in Budapest in November 1956 to
escape persecution by invading Soviet troops. Mindszenty was granted diplomatic asylum by
the United States and remained in the embassy for fifteen years before it was arranged for him
to leave the country. Later that decade, in November 1979, Iranians captured the U.S. embassy
in Tehran and held fifty-two U.S. citizens. Six U.S. diplomats were able to escape arrest, how-
ever, and took refuge in the Canadian embassy, where they were hidden until January 1980,
when they were spirited out of the country. Thus, they were given diplomatic asylum by Can-
ada despite the fact that Iran, the host country, had no knowledge of the grant of asylum. In
1989, Panamanian president Manuel Noriega was ousted from power by U.S. forces. Noriega
fled to the Vatican embassy, where he stayed for more than a week; American troops blared
music into the embassy until Noriega surrendered.

In 2012 there were several prominent examples of diplomatic asylum. Two of these involved
U.S. embassies in China. In the first, a regional police chief in Chengdu named Wang Lijun
entered the U.S. consulate seeking protection after apparently falling out with the regional
party chief whose wife was later convicted for the killing of a British businessman. Wang
stayed in the U.S. consulate for a day before leaving again. The second involved the prominent
Chinese “Weiquan lawyer” and activist Chen Guangcheng, sought refuge in the U.S. embassy
in Beijing in April, where he stayed until May, when a diplomatic arrangement was reached
allowing his departure to the United States.

A prominent example of diplomatic asylum is that of Julian Assange, the founder of the
Wikileaks organization. In July 2012 Assange sought refuge in the Ecuadorian embassy in
London after his extradition was approved from the United Kingdom to Sweden on what
appears to be questionable complaints of sexual abuse that Sweden claims to be investigat-
ing but for which no official charge has been issued. Assange’s extradition from the United

17 Alona E. Evans, The Political Refugee in United States Immigration Law and Practice, 3 INT'L Law. 204,
204-205 (1969) (emphasis added).
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Kingdom, on the sole basis that he is sought in Sweden for “questioning” with respect to alle-
gations without any further evidence, is certainly a legal stretch. But when the order did not
include any limitations on Sweden’s possible subsequent extradition of Assange to the United
States, it strongly raised the suspicion that the United States is seeking Assange’s extradition
for having published leaked government correspondence. The process indicates what may be
a conspiracy among the United States, the United Kingdom, and Sweden to punish Assange
for what is essentially a political offense. Assange sought asylum in the Ecuadorian embassy in
London, and on August 16 the foreign minister of Ecuador gave Assange asylum. The United
Kingdom considered revoking the permission granted to the Ecuadorian embassy to occupy
the premises as a way of stripping it of its diplomatic immunity, and thus to be able to effectu-
ate the arrest and extradition of Assange. Clearly this stratagem would constitute a breach of
the Vienna Convention on the Law of Diplomatic Immunity. The United Kingdom, on the
other hand, argues that Ecuador is violating the spirit of the Vienna Convention by giving asy-
lum to what could be considered a fugitive from justice. If Assange had committed a common
crime such as homicide, the United Kingdom would be justified in its claim, but as the legal
basis for its claim is the extradition to Sweden, which on its face appears to be a subterfuge to
achieve indirectly something it could not achieve directly, namely to extradite Assange to the
United States to face charges for the release of the diplomatic messages (an act that would be
protected by freedom of opinion under UK law, the European Convention, and Article 17
of the ICCPR), cleatly the United Kingdom could not claim that Ecuador is in breach of the
spirit of the Vienna Conventions when the United Kingdom itself is also in breach.

The practice of extraterritorial immunity has also been extended to international organiza-
tions in recognition of their need to pursue their functions. Arguably, this extension may fall
into a special jurisdictional category. An important question that has never been adjudicated
is whether an international organization can grant territorial asylum. The answer is negative,
because an international organization does not need that legal prerogative to fulfill its func-
tions, as would a state. The accredited representatives to such organizations and its staff enjoy
immunity, however.'

3.2. Rationae Personae

Certain individuals, by reason of an immunity granted them in their private person or capacity,
are beyond jurisdictional control of a state that would otherwise exercise jurisdiction over them
by reason of territorial sovereignty. The capacity of the individual characterizes the immunity,
not the place where the person may be located, and thus determines whether asylum is granted.
This immunity applies to heads of state, senior government officials on mission, accredited
diplomats, and qualified members of international organizations. It is predicated on an exten-
sion of the doctrine of sovereignty to secure the exercise of their representative functions. It
should be noted, however, that immunity for heads of state does not extend to the commis-
sion of certain crimes such as genocide, crimes against humanity, war crimes, and torture."”
Furthermore, diplomats only enjoy diplomatic immunity in the country in which they are
accredited, and while in transit to and from that country and their country of origin.?

18 Convention on the Privileges and Immunities of the United Nations, Feb. 13, 1946, 21 UST 1418,
T.ILA.S. No. 6900, 1 UNTS 15; I.C.J. Advisory Opinion on the Difference Relating to Immunity from
Legal Process of a Special Rapporteur of the Commission on Human Rights, 1999 I.C.J. 62, 38 I.L.M.
873 (1999); Peter H.E Bekker, Advisory Jurisdiction—Convention on the Privileges and Immunities of
the United Nations—Immunity from Legal Process of Expert on Mission Appointed by U.N. Commission
on Human Rights—Effect of U.N. Secretary-General's Assertion of Immunity—Procedural Priority to Be
Accorded Assertion of Immunity in Municipal Courts, 93 Am. J. INT’L. L. 913 (1999).

19 See Ch. VI, Sec. 8 for a more detailed evaluation of immunities.

20 The purpose of immunity is to enable representatives to fulfill their function fully. In other matters they
should yield entire respect to the jurisdiction of the territorial government. See 4 GREEN Haywoop
HackwoRrTH, DIGEST OF INTERNATIONAL LAwW 77—78 (1944).
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3.3. Difference between Rationae Materiae and Rationae Personae

It is said that rationae materiae affirms territorial sovereignty, whereas rationae personae is said
to deny it. This explanation may, however, be misleading. Affirming territorial sovereignty by
a grant of territorial asylum is to render a person in that territory immune from another juris-
dictional authority. Denying territorial sovereignty by reason of personal immunity is also to
render a person immune from jurisdictional authority, although regardless of the situs where
territorial jurisdiction is otherwise exercised. Both have the same outcome—personal immu-
nity from the reach of another authoritative process—even though their premises differ. The
foundation of the legal prerogative in both cases is the doctrine of sovereignty, which in one
case applies to the individual by reason of where he/she is and in the other case because of who
he/she is or whar his/her function is.

It may be argued that diplomatic asylum derogates from the principle of territoriality in order
to secure the purposes and functions of accredited foreign officials in their capacity as repre-
sentatives of another sovereign. However, if the principle of diplomatic extraterritoriality is
accepted without qualification, the distinction between “diplomatic” and “territorial” asylum
is no longer valid.*!

4. Legal Bases for Asylum

Two sources of law support the practice of asylum: national law and international law. Pro-

ponents of the right of asylum find support for the existence of that right in each of these
22

sources.

4.1. The International Law of Asylum

Developments in international law and national laws have given rise to a general principle of
international law of asylum. This body of law is shaped by the basic values underlying asylum
and by the principle of protection of human rights, both of which are embodied in the 1951
Refugee Convention and its 1967 Protocol, which applies to asylum.?® The duty of states to
protect refugees inures to the benefit of the individual. When states choose to follow a given
practice that is pursued and relied upon by its intended beneficiaries, they create rights in favor
of such beneficiaries. More significant,, by following a certain practice, states not only bind
themselves but may create customary international law.**

Despite references to asylum in extradition treaties and in domestic legislation on the subject,
some writers consider it insufficient to constitute customary international law as evidenced by
consistent state practice. They argue that a self-imposed limitation, such as a state’s grant of
asylum, is a discretionary privilege that can be abrogated unilaterally, and therefore a grant of

21 That view was put forward by many nineteenth-century authors who used the “fiction” of extrater-
ritoriality as a useful descriptive term, but denied that it was “so absolute” as to justify a right of asy-
lum. Travers Twiss, 1 THE Law oF Nations 218, 408 (Oxford, Clarendon 2d ed. 1884). Among
twentieth-century writers, Fauchille claims that modern theory has “completely rejected” the idea of
extraterritoriality. See PAuL FaucHILLE, 1 TRAITE DE DROIT INTERNATIONAL PUBLIC 64, 78 (1926). His
view is supported by the report of the League of Nations Codification Sub-Committee on Diplomatic
Privileges and Immunities stating that “[I]t is perfectly clear that extraterritoriality is a fiction which has
no foundation either in law or in fact... The mere employment of this unfortunate expression is liable
to lead to legal consequences which are absolutely inadmissible.” League of Nations Doc. C.196 M.70
1927 V, at 79 (1927).

22 See supra note 16. See also Ch. VIII, Sec. 1 and Ch. XII, Sec. 2.

23 Convention Relating to Status of Refugees, supra note 1; Protocol Relating to the Status of Refugees,
supra note 1.

24 Sinha, supra note 7.
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asylum does not create a legally enforceable right in favor of the individual but merely affords him/
her a qualified privilege. These scholars fail to take into account that asylum provisions in consti-
tutions, treaties, and domestic legislation are binding on the states that adopt them, even though
these states have discretion in their application.

Thus, customary law is created inferentially as well as explicitly. The Permanent Court of Interna-
tional Justice in the Lotus case stated that in the case of negative—as opposed to positive—con-
duct, customary international law is created only if the abstention is based on consciousness of a
duty to abstain.” The essence of the binding nature of custom is evidenced by consistent practice
and the sense of legal obligation by the given state. However, as stated by Judge Rafael Altarmira
in his dissenting opinion in Lotus:

In the process of the development of a customary rule there are often moments in time in which
the rule, implicitly discernible, has not yet taken shape in the eyes of the world, but is so forcibly
suggested by precedents that it would be rendering service to the cause of justice and law to assist
its appearance in a form in which it will have all the force rightly belonging to rules of positive law
appertaining to that category.®

Several years later, this position became clear when the International Court of Justice, in its only
opinion on the subject of asylum,” stated that the practice was laden with:

so much uncertainty and contradiction, so much fluctuation and discrepancy in the exercise of
diplomatic asylum and in the official views expressed on various occasions, there has been so much
inconsistency in the rapid succession of conventions on asylum ratified by some States and rejected
by others, and the practice has been so much influenced by considerations of political expediency
in the various cases, that it is not possible to discern in all this any constant and uniform usage,
accepted as law, with regard to the alleged rule of unilateral and definite qualification of the offense.?®

The broadly diffused, though inconsistent, practice of asylum evidences some recognition of
the historical practice or privilege. In whatever way it may have existed and developed in the
course of its lengthy evolution, it now embodies certain basic common values of the world
community. This recognition is thus sufficient for asylum to be deemed part of those general
principles of international law recognized by civilized nations, which, under Article 38 of the
Statute of the International Court of Justice, constitute a source of international law. Asylum
is thus a part of international law.

Asylum is considered a human right that developed in international law in two forms: (1) that
of granting minorities the right to petition an international decision-making body for protec-
tion from political persecution, and (2) that of leaving the jurisdiction and becoming a refu-
gee in another state.” To implement the latter form, it was indispensable that the refugee be

25 The Lotus Case (France v. Turkey), 1927 RC.1J. (ser. A) No. 10, at 28; Mantey O. Hupson, THE
PERMANENT COURT OF INTERNATIONAL JUSTICE, 1920-1942 (1943).

26 HupsoN, supra note 25, at 610. See also OPPENHEIM'S INTERNATIONAL Law (Robert Jennings & Arthur
Watts eds., 9th ed. 1992).

27 Asylum Case (Colom. v. Peru), 1950 I.C.J. 266. See also Manuel R. Garcia-Mora, The Colombian-Peruvian
Asylum Case and the Doctrine of Human Rights, 37 Va. L. Rev. 927 (1951).

28 Asylum Case (Colom. v. Peru), 1950 I1.C.J. at 277. But see dissenting opinion of Judge Alvarez in the
Asylum Case, who stated that “A principle, custom, doctrine, etc., need not be accepted by all of the
states of the New World in order to be considered as a part of American international law. The same situ-
ation obtains in this case as in the case of universal international law.” 7. at 294 (Alvarez, J., dissenting).

29  'The human rights approach to asylum was prevalent in the Havana Convention on Asylum. Manley
O. Hudson, 4 INTERNATIONAL LEGISLATION 2412 (1932); 22 Am. J. INT'L L. 158 (Supp. 1928). See
also American Declaration of the Rights and Duties of Man, adopted at the Ninth International Con-
ference of American States held in Bogota in 1948, reprinted in 43 Am. J. INT’L L. 133 (Supp. 1949);
The Institute of International Law Resolution of September, 1950, reprinted in 45 Am. J. INT'L L. 15
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rante eri o such a status, that it would be sanctione international law, an ati
granted the right to such a status, that it would b tioned by international | d that it
be subject to protection in domestic legislation.

As outlined above, there is considerable ambiguity as to the source, development, and legal
basis for the contemporary human right to asylum. It does, however, appear that there are two
applications of asylum: (1) as granted to refugees, displaced persons, and, in general, to a com-
munity or group of people subjected to persecution in one country by reason of race, religion,
nationality, membership in a particular social group, or political opinion; and (2) as granted
to individuals singled out by a given state for any one of the above reasons. Accordingly, it
recognizes a collective and an individual right to asylum.

It is noteworthy that the Universal Declaration of Human Rights recognizes a right to asylum,
as expressed in Article 14: “Everyone has the right to seek and to enjoy in other countries
asylum from persecution.”®® This right was included in the Universal Declaration as a response
to the concern for refugees and stateless persons after WWII. This concern brought about the
1951 Convention®' and the 1967 Protocol Relating to the Status of Refugees.? The same con-
cern for refugees and the need to protect their human rights was also embodied in the 1966
International Covenant on Economic Social and Cultural Rights.® The right to asylum is also
expressed in Article 2 of the Organization of African Unity Refugee Convention,* in Article
22 of the Inter-American Human Rights Convention of 1969,% and in Article 40(1) of the
Arab Charter on Human Rights.*

It is also noteworthy that the General Assembly of the United Nations unanimously adopted
Resolution 2312 (XXII) of December 14, 1967. The Declaration of Territorial Asylum states:

(Supp. 1951); The International Law Commission of the United Nations, Draft Declaration on Rights
and Duties of States, reprinted in 44 Am. J. INT'L L. 8 (Supp. 1950); 1933 Montevideo Convention
on Political Asylum, reprinted in Manley O. Hudson, 6 INTERNATIONAL LEGISLATION 607 (1937); the
international instruments cited suprz note 9 and accompanying text. As to the doctrine on the subject,
see GARCIA-MORa, supra note 7, at 120-139 (1956) (referring to decisions upholding the right of
asylum); Frank E. Krenz, The Refugee as a Subject of International Law, 15 INT'L & Comp. L.Q. 90, 104
(1966); Paul Weis, The International Protection of Refugees, 48 Am. J. INT'L L. 193, 198 (1954).

30 Article 14 of the Declaration, reprinted in 43 Am. J. INTL L. 127, 129 (Supp. 1949); The Universal
Declaration of Human Rights, G.A. Res. 217, U.N. Doc. A/811 (1948); Josef L. Kunz, 7he United
Nations Declaration of Human Rights, 43 Am. J. INT'L L. 316 (1949); Hersch Lauterpacht, 7he Universal
Declaration of Human Rights, 25 Brir. Y.B. INT'L L. 354 (1948). The Draft of the International Declara-
tion on Asylum, prepared by the Commission on Human Rights of the United Nations and transmitted
to the United Nations General Assembly in July, 1960, declares in article 3 that

[n]o one seeking or enjoying asylum in accordance with the Universal Declaration of Human Rights
should, except for overriding reasons of national security or safeguarding of the frontier, face return
or expulsion which would result in compelling him to return or remain in a territory, if there is a
well-founded fear of persecution endangering his life, physical integrity or liberty in that territory.

U.N. Doc. ECN.4/804 (E/3335) (1960).

31  See United Nations Convention Relating to Status of Refugees, supra note 1; Convention Relating to
the International Status of Refugees, supra note 1.

32 Protocol Relating to the Status of Refugees, supra note 1.

33 G.A. Res. 2200, 21 U.N. GAOR Supp. 16, U.N. Doc. A/6316 (1966).

34  Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1967, 1001
U.N.T.S. 45, CAB/LEG/24.3.

35 Inter-American Convention on Human Rights, Nov. 22, 1969, O.A.S. T.S. No. 36, 1144 U.N.T.S.
123, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/
Ser.L.V/11.82 doc.6 rev.1 at 25 (1992).

36 Council of the League of Arab States, Arab Charter on Human Rights, Sept. 15, 1994, reprinted in 18
Hum. Rrs. L.J. 151 (1997).
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(1) the granting of asylum does not constitute an unfriendly act and shall be respected by other
States;

(2) the situation of persons seeking asylum is of concern to the international community, which
shall assist the State on which the granting of asylum is too heavy a burden; and

(3) no one shall be subjected to measures such as rejection at the frontier, expulsion, or com-
pulsory return to any state where he may be subjected to persecution, i.e., the principle of
non-refoulement in its wider sense, including persons seeking admission at the border.

The Declaration, however, as a Resolution of the General Assembly is reccommendatory rather
than obligatory. Ten years later it gave way to the Draft Convention on Territorial Asylum.

The 1977 Draft Convention on Territorial Asylum® was designed to overcome some short-
comings of the 1951 Convention and the 1967 Protocol.”® However, the Draft Convention
was aimed more at increasing the protection of those falling within the existing definition of a
refugee than at broadening the definition to include more of those who are currently excluded
therefrom. There is as yet no agreement on the text of the Convention, which has been tabled”
at the United Nations. The major stumbling block in adopting a text of the Convention is the
provision dealing with temporary asylum, Article 4, which states:

A person seeking asylum at the frontier or in the territory of a Contracting State shall be admit-
ted provisionally to or permitted to remain in the territory of that State pending a determination
of his request, which shall be considered by a competent authority.

This text limits states in their initial decision to reject refugees and thus curtails their resort to
immigration laws to do what they may deem politically expedient.®

Under the definitions of the 1951 Convention and the 1967 Protocol, only about half of the
world’s displaced persons are eligible for the protection of the office of the United Nations
High Commissioner for Refugees (UNHCR) on the basis that they have crossed an inter-
national boundary; the 1951 Convention and the 1967 Protocol had no effect on Internally
Displaced Persons (IDP) who have not crossed an international boundary. The exclusion of
so many individuals should concern much of the world community, even though it cannot
be presumed that those fugitives from persecution who do not fall within the mandate of
UNHCR are in all instances deprived of international protection.!

4.2. National Law and Asylum

In national law, asylum can be found in constitutional provisions or legislative enactments,
particularly immigration laws and regulations. It may also exist in practice without legislative
authority. It is frequently mentioned in extradition treaties, either directly or indirectly, par-
ticularly with reference to the political offense exception.

37 30 U.N. GAOR Supp. (No. 31) 38, U.N. Doc. A/10177 (1975).

38  See Richard Plender, Admission of Refugees: Draft Convention on Territorial Asylum, 15 San DiEGco
L. Rev. 45 (1977).

39 For the materials and proceedings of the Conference, see U.N. Doc. A/Conf.78/DC 2-5 (1977); U.N.
Doc. A/Conf.78/DC R.1 (1977); U.N. Doc. A/Conf.78/C.1/L.104/Add 1-7 (1977); U.N. Doc. A/
Conf. 78/C.1/SR 1-28 (1977) and Corrigenda; U.N. Doc. A/Conf.78/SR 1-9 (1977) and Corrigenda;
U.N. Doc. A/10177 (1975).

40 See N.Y. Timgs, Feb. 3, 1977, at A9. See also Kay Hailbronner, Molding a New Human Rights Agenda,
8 Wasn. Q. 183 (1985) (noting that the difficulty with the Draft Convention on Territorial Asylum
has been that “[i]n an era of mass exodus, states were not prepared to accept far-reaching obligations
without being able to measure the consequences.”).

41 Plender, supra note 38, at 47.
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An individual right to asylum exists, for example, under the constitutions of the Federal Repub-
lic of Germany,** the Czech Republic,* Italy,* and France,” as well as of those African countries
whose constitutions are based on the French Constitution. It is noteworthy that the French
Constitution of 1793 first recognized an individual’s right to asylum.“ In addition, the aliens’
legislation of the Scandinavian countries contains provisions obliging the authorities to admit
persons who otherwise would be subject to persecution, thus according them a right to asylum.

The uneven development of a practice—including asylum—means that it is likely to acquire
characteristics based on more than one source of international law. Conversely, it would likely
fail to attain a level that would satisfy the requirements of each source independently. Such a
condition may, however, be capable of satisfying a single source through the cumulative effect
of all its international characteristics. Thus, a combination of some characteristics of customary
international law, bilateral and multilateral treaties on asylum and refugees, and the writings
of distinguished publicists supporting the practice as an enforceable human right is sufficient
to warrant the conclusion that asylum has become part of customary international law and a
part of those “general principles of international law recognized by civilized nations.” Asylum,
therefore, constitutes an enforceable right under international law, in addition to its binding
effect on those states who are parties to conventions on the subject.

5. Asylum in the United States

5.1. Asylum Process

Asylum and refugee status are based on the same legal standard, namely a well-founded fear of
persecution in the country of nationality based on one of five protected grounds: race, religion,
nationality, membership in a particular social group, or political opinion.*’

42 'The Basic Law of the Federal Republic of Germany, the Constitution of the Republic, provides at article
16(2) that “[p]ersons persecuted on political grounds shall enjoy the right of asylum.” 6 ConstrTuTIONS
orF THE CouNTRIEs OF THE WORLD (Gisbert H. Flanz & Albert P. Blaustein eds., 1991). This provision
has been interpreted by the German Federal Constitutional Court as directly enforceable law binding on
the legislative, executive, and judicial branches of the government. Hailbronner, supra note 40, at 183.

43 The Czechoslovak Constitutional Law of January 1991 enacting the Bill of Basic Rights and Freedoms
provides at article 43 that the Republic “grants asylum to foreigners prosecuted for pursuit of political
rights and freedoms. Asylum can be denied only to someone who has acted contrary to basic human
rights and freedoms.” Although the Czech and Slovak Federal Republic dissolved as of January 1, 1993,
the new Constitution of the Czech Republic provides at Article 112(1) that the Bill of Basic Rights and
Freedoms constitutes a part of the present constitutional order.

44 6 ConstrruTioNs OF THE COUNTRIES OF THE WORLD, supra note 42. Article 10 of the Italian Constitu-
tion provides: “A foreigner to whom the practical exercise in his own country of democratic freedoms,
guaranteed by the Iralian Constitution, is precluded, is entitled to the right of asylum within the terri-
tory of the Republic, under conditions laid down by law.” 7.

45 Id.

46 Cismigiu v. Seicaru, 47 1. L.R. 272 (Trib. gr. inst. de la Seine 1966) (Fr.).

47 INS v. Cardoza-Fonseca, 480 U.S. 421, 4 Immigr. Rep. Al-1 (1987); CHARLES GORDON, STANLEY
MAILMAN & STEPHEN YALE-LOEHR, 3 IMMIGRATION Law & PROCEDURE, § 33.04[1][b], Release No.
113 (rev. ed. June 2006). See also LEGoMsKY, IMMIGRATION AND REFUGEE Law aND PoLicy, supra note
7; Legomsky, An Asylum Seekers Bill of Rights, supra note 7; SINHA, supra note 7; GARCIA, supra note 7;
HATHAWY, supra note 3; GERMAIN, supra note 3; FARNAM, supra note 7. See Attila Bogdan, Guilty Pleas
by Non-Citizens in Illinois: Immigration Consequences Reconsidered, 53 DEPauL L Rev 19, 20 (2003)
(summarizing immigration statutes: under federal law, a person who is convicted of an “aggravated
felony” has fewer grounds for avoiding deportation than a person who is convicted of a felony); see Ira
J. Kurzean, Kurzsan’s ImmiGraTioN Law SourceBook: A COMPREHENSIVE OUTLINE AND REFER-
ENCE Toor 481-497 (12th ed. 2010) (collecting cases).
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In the United States, statutory recognition of asylum first appeared in 1980 with the passage of
the Refugee Act.*® Final regulations were not adopted until 1990, when they were incorporated
into the Immigration and Nationality Act (INA).® The 1996 Illegal Immigration Reform and
Immigrant Responsibility Act (IIRATRA)* subsequently amended the Refugee Act. Today, the
Refugee Act and the federal regulations promulgated under it govern the asylum process in the
United States, but must be considered in conjunction with other legislation, including the USA

PATRIOT Act.

Contemporary asylum law differs from prior statutes in several respects. It allows refugees from any
country, eliminates the requirement of having fled the country of nationality, and also adopts the
language of Article I of the United Nations Convention Relating to the Status of Refugees, which
provides that the basis of a refugee claim is “persecution or a well-founded fear of persecution.”"

‘The Attorney General or Secretary of Homeland Security is authorized by Section 208 of the
INA to establish an asylum application procedure for an asylum-seeking alien who is physically
present in the United States, or at land borders or ports of entry, and to grant asylum.>* The asy-
lum procedure promulgated by the Attorney General directs the asylum-seeking alien to file an
asylum application with an asylum office, United States Citizenship and Immigration Services
(USCIS) district director, immigration judge, or the Board of Immigration Appeals (BIA).”

Two types of asylum applications can be filed. First, a noncitizen with valid non-immigrant
status may file an affirmative application through the USCIS. Second, a noncitizen can file a
defensive application with an immigration judge in response to a deportation or other action
taken against the noncitizen.>® An alien must submit an application to the asylum office, where
an asylum officer, who is an immigration officer with specialized asylum training, reviews the
application for merit.?® As a part of the merit review, the asylum officer is required to request
an advisory opinion from the Department of State.”® If the asylum officer finds that the alien is

48 INA § 101(a)(42), 8 U.S.C. § 1101(a)(42), as added by the Refugee Act of 1980, Pub. L. No. 96-212 §
201(a), 94 Stat. 102 (1980). See GORDON ET AL, IMMIGRATION Law & PROCEDURE, supra note 47, at
§34.02(2]. See also STepHEN H. LEGOMSKY, IMMIGRATION Law AND Poricy 819, 840 (1992) (“In 1974
the Justice Department issued regulations providing asylum criteria and procedures...but not until
1980 did asylum receive statutory recognition.”). See also KURZBAN, supra note 7.

49 55 Fed. Reg. 30,680-87 (July 27, 1990). See GORDON ET AL, IMMIGRATION Law & PROCEDURE, supra
note 47 at § 34.02[2].

50 Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRAIRA), Div. C., Omnibus
Consolidated Appropriations Act of 1997, Pub. L. No. 104-208, §601 (a)(1), 110 Stat. 3009-689 (codi-
fied as amended in various sections of 8 U.S.C.).

51 Convention Relating to Status of Refugees, supra note 1; INA §101(a)(42), as added by The Refugee Act
of 1980, Pub. L. No. 960212, § 201(a), 94 Stat. 102; GORDON ET AL, IMMIGRATION LAw & PROCEDURE,
supra note 47, at §34.02.

52 INA§208 (b)(1), 8 US.C.§ 1158(b)(1); 8 U.S.C. § 1158(a) (1994), amended by Pub. L. 104-32, title
IV, § 421(a), April 24, 1996, 110 Stat. 1270; Pub. L. 104-208, div. C, title VI, § 604(a), Sept. 30, 1996,
110 Stat. 3009-690.

53 INA § 208 (d)(1), 8 U.S.C. § 1158 (d)(1), 8 C.ER. § 208.4(b) (2011). Also the Attorney General can
promulgate Asylum regulations; see 55 Fed. Reg. 30, 674-688 (1990).

54  GORDON ET AL, IMMIGRATION LAW & PROCEDURE, supra note 47, at §34.02.

55 8 C.ER. §208.2(a) (The Office of International Affairs has initial jurisdiction over the asylum applica-
tions.) (2011); Richard K. Preston, Asylum Adjudication: Do State Department Advisory Opinions Vio-
late Refugees’ Rights and U.S. International Obligations?, 45 Mbp. L. Rev. 91, 108 (1986) (citing I.N.S.
Operations Instruction § 208.9(d) (1980)).

56 8 C.ER. § 208.11 (2011), 62 Fed. Reg. 10,337 (Mar. 6, 1997), as amended by 64 Fed. Reg. 8477 (Feb.
19, 1999). The Department of State procedure is as follows:

After an asylum application is received, it will be reviewed and then placed into one of three cate-
gories. The first category consists of applications that the Department of State believes the Country
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eligible for asylum,”’ the officer may then grant asylum or refer the application to an immigra-
tion judge for adjudication in deportation, exclusion, or removal proceedings.’®

Expedited removal was introduced in 1997 through the IIRAIRA.* This process expedites the
removal of inadmissible arriving aliens, excepting only those who indicate an intent to apply
for asylum.®® After the alien applies for asylum, an asylum officer makes a determination of
whether the alien has a “credible fear of persecution.”® If, after interviewing the noncitizen,*
the asylum officer determines that the alien does not have a credible fear of persecution, then
the alien can request a review of the decision by an immigration judge who will issue a final
determination that is not subject to review.® If either the asylum officer or immigration judge
determines that the alien has a credible fear of prosecution, the alien will move forward in a
regular asylum proceeding.®*

When the alien applies for asylum while in exclusion, deportation, or removal proceedings,
he/she submits the asylum application to the immigration judge who has jurisdiction over the
case.®”” Upon receipt of the asylum application, the immigration judge can seek a Department
of State advisory opinion, which was formerly a requirement, but due to budget constraints is
now available only on only select applications.®® However, State Department submissions are
only advisory, and the Attorney General and Secretary of Homeland Security make the final

Reports on Human Rights Practices (“Country Reports”) provides sufficient information for an
asylum officer to determine the applicant’s eligibility for refugee status. The Department of State will
then refer the asylum officer to the Country Reports noting that the Department of State has noth-
ing further to add. The second category consists of cases where the Country Reports do not provide
enough information for an asylum officer to determine the applicants eligibility for refugee status. In
these cases, the Department of State will supplement the Country Reports by adding a “boiler-plate
generic” opinion. This type of opinion provides more specific information on a certain group of
persons (i.e. Christians in Iran) or note major changes in the government since the publication of the
Country Reports. The third category includes asylum applications which the Department of State
has information regarding the individual applicant or believes that the application is so unique that
special treatment is warranted. In these cases the Department of State will submit an individualized
advisory opinion to the asylum officer.
Letter from Edward H. Wilkinson, Director of Asylum Affairs, to Chief Immigration Judge William
R. Robie and Delia Combs, INS Assistant Commissioner, (Oct. 21, 1987), reprinted in 64 INTERPRETER
REeLEASES 1215 (1987). See also 6 IMMiGRATION Law AND PROCEDURE § 138.06(3) (Ellen Gittel Gordon
& Charles Gordon eds., 1995).

57 See supra Sec. 5.3 (discussing asylum eligibility grounds).

58 8 C.ER.§208.14(b), (c) (2006).

59  INAS 235(b)(1)(A)(ii) (2010), 8 U.S.C. § 1225(b)(1)(A)(ii); 8 C.ER. § 235.3(b)(4) (2006); GorpON
ET AL, IMMIGRATION Law & PROCEDURE, supra note 47, at § 34.02[3][a].

60 INA§235(b)(1)(A)(ii) b (2010), 8 U.S.C. § 1225(b)(1)(A)(ii); 8 C.ER. § 235.3(b)(4) (2006). See also
8 C.ER. § 208.30; 8 C.ER. § 235.3(b)(4) (2006). See KurzBaN, supra note 47, at 510-519.

61 Under INA § 208, a credible fear of persecutions means that “there is a significant possibility, taking into
account the credibility of the statements made by the non-citizen in support of the person’s claim and
such other facts as are known to the [asylum] officer that the non-citizen could establish eligibility for
asylum under [INA] section 208.” INA § 235(b)(1)(B)(v), 8 U.S.C. § 1225(b)(1)(B)(v); see Kurzaa,
supra note 47, at 505-510 (collecting cases on a well-founded fear of persecution and asylum). 7. at
497-505 (collecting cases on past persecution).

62 8 C.ER. §208.30 (2006); 8 C.ER. §235.3(b)(4) (2006).

63 INA § 235(b)(1)(B)(iii) (ITT), 8 U.S.C. § 1225(b)(1)(B)(iii)(IIT); 8 C.ER. § 208.30(f) (2010).

64 8 C.ER. §235.6 (a)(1)(ii), (i) (2009).

65 8 C.ER. §208.4(b)(3) (20006).

66 8 C.ER. §208.11; The State Department’s role was reduced to one of “providing detailed and current
country conditions and information”; see 59 Fed. Reg. at 62,293 (Dec. 5, 1994). See also GOrDON
ET AL, IMMIGRATION Law & PROCEDURE, supra note 47, at § 34.02[8][c].
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decisions on asylum.” The alien, or the USCIS on behalf of the government, may administra-
tively appeal the immigration judge’s decision on asylum to the BIA.%®

The BIA, like the immigration courts, is a quasi-judicial body established by federal regula-
tion.”” If the BIA affirms the decision to deny asylum and affirms or enters a final order of
deportation against the alien, the alien may appeal to a federal court by a petition for review.”’

If the alien succeeds in obtaining asylum, he/she may remain in the United States for one
year.”! At the end of the one-year period, the USCIS examines the alien for admission to the
United States as an immigrant.”? Unless the alien’s status as a refugee has been terminated
within that one-year period,” the alien is eligible for an adjustment of status from refugee to
lawful permanent resident.”® As a lawful permanent resident, the alien enjoys the privilege of
remaining in the United States, and qualifies for naturalization.” If, however, the alien fails
to secure asylum, or if, for any reason, his/her asylum is revoked,”® the USCIS may bring
exclusion or deportation proceedings against him/her.”” If the alien satisfies the standards for
withholding of removal,”® the Attorney General must withhold the alien’s removal, but may
return the alien to his/her country of origin if he/she meets the requirements of the INA in §

241(b)(3)(B).

The USA PATRIOT Act amended immigration, banking, and money laundering laws, as well
as the Foreign Intelligence Surveillance Act (FISA). The provisions of the Act supplement pro-
visions in 18 U.S.C. § 2339A, B, and criminalize “material support” to terrorists and foreign

67 Shah v. INS, 220 E3d 1062, 1069 (9th Cir. 2000).

68 8 C.ER. § 1003.3(a)(2006).

69 8 C.ER. § 1003.1 (2000).

70 8 US.C. § 1252 (a)(1), (b) (2011). All petitions must be filed within thirty days (after Oct. 30,
19906) after date of final order.

71 Specifically, the alien will not be removed to the country of nationality. INA § 208 (c)(1)(A), 8 U.S.C.
§ 1158 ()(1)(A).

72 8 U.S.C. § 1159(a) (1994), amended by Pub. L. 104-208, div. C, title III, §§ 308(g)(3)(a), 4(a), 371(b)
(2), Sept. 30, 1996, 110 Stat. 3009-662.

73 8U.S.C. § 1158(b) (2000 and Supp. 2004); Other grounds for termination of asylum are fraud in the

alien’s application for asylum or occurrence of one of the specific circumstances listed in 8 C.ER. §
208.13(c) (2011), or the circumstances listed under INA § 208(c)(2).

74 8 U.S.C. § 1159(a)(2) (2000 and Supp. 2004). In order to effectuate the adjustment of status to law-
ful permanent resident, the alien must apply for the adjustment and meet specific requirements. See 8
C.ER. § 209.2(a) (2006). The regulation requires that the alien must have been physically present in the
United States for at least one year after receiving asylum, continues to be a refugee within the meaning
of the Refugee Act, is admissible as an immigrant at the time of the application for adjustment, and has
not been firmly resettled in another country. /.

75 8 U.S.C. § 1429 (2000 and Supp. 2004).

76 8 C.ER. § 208.24(a) (2006). Asylum may be revoked if the USCIS establishes any of the follow-
ing: (1) There is a showing of fraud in the alien’s application such that he or she was not eligible for
asylum at the time it was granted; (2) As to applications filed on or after April 1, 1997, one or more of
the conditions described in § 208(c)(2) of the Act exist; or (3) As to applications filed before April 1,
1997, the alien no longer has a well-founded fear of persecution upon return, due to a change of country
conditions in the alien’s country of nationality or habitual residence or the alien has committed an act
that would have been grounds for denial of asylum under § 208.13(c)(2).

77 8 C.FR. § 208.24 (2006). Sec also 8 C.ER. §208.22 (Effect on exclusion, deportation, and removal
proceedings) (2000).

78 8 U.S.C. § 1231(b)(3) (2000 and Supp. 2004); 8 C.ER. § 208.16 (2006). In various sections of 8
U.S.C. (the codification of the INA) it is called “restriction on removal,” while in various portions of
the USCIS regulations (8 C.ER.), it is called “withholding of removal.”
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terrorist organizations.”” The USA PATRIOT Act created a new category of crime, domestic
terrorism, in addition to “international terrorism.”®® Domestic terrorism is defined in the Act
as activities that:

(A) involve acts dangerous to human life that are a violation of the criminal laws of the
United States or of any State;

(B) appear to be intended—
(i) to intimidate or coerce a civilian population;
(ii) to influence the policy of a government by intimidation or coercion; or

(iii) to affect the conduct of a government by mass destruction, assassination, or

kidnapping; and
(C) occur primarily within the territorial jurisdiction of the United States.®!

The definition of international terrorism in the Act is identical to domestic terrorism, except
that it occurs outside the territorial jurisdiction of the United States, or transcends national
boundaries.®? In addition, the USA Act, which is now a component of the USA PATRIOT
ACT, allows federal investigations of an alleged terrorist, provided he/she is not an agent of a
foreign power, based on foreign intelligence.®® The Antiterrorism and Effective Death Penalty
Act of 1996 (AEDPA) was the precursor to the USA PATRIOT Act, and many of its provisions
were taken over by the USA PATRIOT Act, including terrorism, immigration and the Foreign
Intelligence Surveillance Act (FISA).%

In the largest government reorganization since WWII, the Homeland Security Act (HSA)®
reorganized large portions of the federal government, bringing 185,000 federal employees and
22 federal agencies under the Department of Homeland Securitcy (DHS). On March 1, 2003,
the HSA abolished the Immigration and Naturalization Service (INS), thereby bringing it
under the control of the DHS and splitting it into three parts (initially called bureaus).®
The first component, the United States Citizenship and Immigration Services (USCIS),
administers immigration benefits and services, and includes the Asylum and Refugee Affairs

79 In 2007, DHS exercised its discretionary authority with regard to individuals who provided mate-
rial support to certain Tier IT and Tier III terrorist organizations. See Rachel G. Settlage, Affirmatively
Denied: The Detrimental Effects of a Reduced Grant Rate for Affirmative Asylum Seckers, 27 B.U. INTL.
L.J. 61,92 (2009). For another case discussing how individuals may be forced to supply assistance to the
FARG, see Escobar v. Holder, 657 F. 3d 537 (7th Cir. 2011) (petitioner started a small trucking company
in Colombia, and the FARC hijacked his trucks at gunpoint multiple times and forced him to carry
cargo to FARC locations, and the FARC later burned some of the petitioner’s trucks). See United States
v. Pineda, Cr. No. 04-232 (TFH), 2006 U.S. Dist. LEXIS 17509 (D.D.C. 2006) (providing material
assistance to FARC). See also Cheung v. United States, 213 E3d 86 (2d Cir. 2000).

80 18 U.S.C. § 2331 (2000 and Supp. 2004).
81 Id.
82 Id.

83 USA Act, Pub. Law No. 107-56 (amended 2006), (amended and extended in 2011). For a detailed his-
torical analysis of the more controversial provisions of the USA PATRIOT Act, see The USA PATRIOT
Sunset Extension Act of 2011, S. Rep. 112-13 (Apr. 5, 2011).

84 See also Interim Rule of Nov. 14, 2001, Continued Detention of Aliens Subject to Final Orders of
Removal (INA); Interim Rule of Oct. 31, 2001, Prevention of Act of Violence and Terrorism (DOJ);
Final Rule of Oct. 4, 2001, Aircraft Security under General Operating and Flight Rules (DOT).

85 Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135. For the history and devel-
opment of the Department of Homeland Security, see Brief Documentary History of the Depart-
ment of Homeland Security 2001-2008, available at http://permanent.access.gpo.gov/lps118010/
brief-documentary-history-of-dhs-2001-2008.pdf (last visited Aug. 1, 2013).

86 GORDON ET AL, 1 IMMIGRATION Law & PROCEDURE, supra note 47, at Special Alert to Chapter 1.


http://permanent.access.gpo.gov/lps118010/brief-documentary-history-of-dhs-2001-2008.pdf
http://permanent.access.gpo.gov/lps118010/brief-documentary-history-of-dhs-2001-2008.pdf

196 Chapter III

Operations.” The United States Immigration and Customs Enforcement (USICE), the second
component, enforces customs laws and protects federal buildings and property. In addition,
USICE is responsible for immigration investigations, detention, removal, and intelligence.®
The final component, the United States Customs and Border Protection (USCBP), enforces
immigration and customs laws at the ports of entry into the United States.®” The USICE and
USBCP operate under the Directorate of Border and Transportation Security (BTS). Although
most immigration and asylum matters are under the jurisdiction of the USCIS, some immigra-
tion procedures are still under the Department of State and the Department of Justice, such as
the Executive Office for Immigration Review (EOIR), which remains under the Department
of Justice.

Because of the changes in the structure of the federal government under the HSA, the Depart-
ment of Justice has changed the location of the regulations relating to immigration in the Code
of Federal Regulations (CFR).”

There were several last-minute changes in immigration laws at the end of 2004 and the start
of 2005. First, the Intelligence Reform and Terrorism Prevention Act of 2004”" increases the
penalty for “harboring aliens” in aggravated cases, establishes deportability on a new basis
of terrorist-related training, and mandates studies of the U.S. asylum process.”* Second, the
Consolidated Appropriations Act of 2005 affects non-immigrant immigration procedures gen-
erally, as well as certain other features regarding regional concerns and terrorism.?® Third, the
REAL ID Act was enacted in 2005 as a component of the Emergency Supplemental Appro-
priations Act for Defense, the Global War on Terror, and Tsunami Relief.”* The most perti-
nent part of the REAL ID Act is section 101, entitled Preventing Terrorists from Obtaining
Relief from Removal, which deals with general eligibility and the admissibility of evidence
during asylum and withholding of removal on grounds of persecution.” This provision rede-
fines the term “refugee,” and shifts the burden to require the asylum seeker to establish his/her

87 1d.
88 Id.
89 Id.

90  See 68 Fed. Reg. 9824 (Feb. 28, 2003) (Dep't of Justice published the realignment of immigration func-
tions within the federal government). Although there are no substantive hanges, there is now a ch. V
in vol. 8 of the C.ER. Provisions on asylum, now located in 8 C.ER. 1208, ch. V, pt. 1208 (formerly
8 C.ER. 208). See also 68 Fed. Reg. 10350 (Mar. 5, 2003). However, some asylum provisions remain
in 8 C.ER. 208, because of the possibility of both affirmative and defensive asylum applications. See
GORDON ET AL, 1 IMMIGRATION LAW & PROCEDURE, supra note 47, at Special Alert to Chapter 1. Immi-
gration laws are in section 101(a)(17) of the Immigration and Nationality Act (INA), 8 U.S.C. 1101(a)
(17), and all laws, conventions, and treaties of the United States relating to immigration, deportation,
expulsion, or removal of aliens are incorporated into sec. 8 of the U.S.C. by 8 C.ER. 1.1(a). See Immi-
gration Laws, 68 Fed. Reg. pt. 44, p. 10922.

91 Intelligence Reform and Terrorism Prevention Act of 2004, PL. 108-408 §§ 7211-7214, 118 Stat.
3638, 3825-3832 (2004).

92 See GORDON ET AL, 1 IMMIGRATION Law & PROCEDURE, supra note 47, at Special Alert to Chapter 1.

93 Id. The Act extends the deadline for adjusting paroled Indochinese and defines the eligibility of certain
Vietnamese as refugees. Consolidate Appropriations Act, 2005, Pub. L. No. 104-477, tit. V, § 534(m),
118 Stat. 2809 (Dec. 8, 2004). It also defines the eligibility of certain Vietnamese and members of their
families as refugees with special humanitarian concerns. /4. Further, it requires a study of how persons
who are terrorists or connected to terrorism have exploited our asylum system

94 REAL ID Act of 2005, Pub. L. No. 109-13, 119 Stat. 231, signed on May 11, 2005. See GORDON ET AL,
1 IMMIGRATION Law & PROCEDURE, supra note 47, at Special Alert to Chapter 33. See also Gregory H.
Siskind, REAL ID Act Becomes Law, 10 BENDER’s Imm. BuLL. 1057 (June 15, 2005); Stanley Mailman
& Stephen Yale-Lochr, 7he REAL ID Act—The Real Winners, New York L.J. (June 27, 2005).

95  See GORDON ET AL, 1 IMMIGRATION Law & PROCEDURE, supra note 47, at Special Alert to Chapter 33.
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persecution and present corroborating evidence, as well as making an asylum decision much
more difficult to appeal.”® The Act renders inadmissible any alien who is determined to be a
terrorist, endorses or espouses terrorist activity, persuades others to commit terrorist acts, or
has received military training from any organization that has been determined to be a terrorist
organization.”

5.2. Judicial Review of Attorney-General Discretion

In Kucana v. Holder, the U.S. Supreme Court addressed the issue of “whether the proscription
of judicial review stated in 8 U.S.C. § 1252 (a)(2)(B) applies not only to Attorney General
determinations made discretionary by statue, but also to determinations declared discretionary
by the Attorney General himself through regulation.””® Section 1252(a)(2)(B) (of the INA)
states that “...no court shall have jurisdiction to review (ii) any other decision or action of
the Attorney General. .. the authority for which is specified under this subchapter to be in the
discretion of the Attorney General...”” This provision was added to the INA by the IIRIRA.
Prior to the enactment of IIRIRA in 1996, one of its regulations was amended to state that
“the decision to grant or deny a motion to reopen...is within the discretion of the Board.”'®

The defendant in Kucana had moved the court to reopen his removal proceedings by assert-
ing new evidence about worsening conditions in his homeland in support of his plea for
asylum.’® An immigration judge denied his motion, the BIA sustained the ruling, and the
Seventh Circuit of Appeals held that the court lacked jurisdiction to review the administrative
determination.'” The Supreme Court granted a writ of certiorari to settle a split between the
Seventh Circuit and the remaining circuits regarding the proper interpretation of § 1252,' as
the remaining circuits ruled that the courts do in fact have jurisdiction to review a denial of a
reopening motion.'*

The Supreme Court held that the language of the statute did not delegate to the executive
branch the authority to use regulations to limit judicial review.'” The Court interpreted the
statutory language “under this subchapter” to refer to “discretion” specifically mentioned in
the statute because it found that other sections of the INA specifically made references to
discretion granted to the Attorney General.'” The Court stated that “If Congress wanted
the jurisdictional bar to encompass decisions specified as discretionary by regulation along
with those made discretionary by statute, moreover, Congress could easily have said so. .. [and
that] Where Congress includes particular language in one section of the same Act, it is gen-
erally presumed that Congress acts intentionally and purposely in the disparate inclusion or

96  Id. These new standards will also apply to the cancellation of removal or suspension of deportation
under the Violence Against Women Act, H.R. 3402 (2005) and to relief under the Convention against
Torture and the Cuban Adjustment Act.

97  REALID Act, supra note 94, at § 103. For a critical, comparative analysis of antiterrorism concerns and
the asylum process in the United States, the United Kingdom., Canada, and Australia, see Won Kidane,
The Terrorism Bar to Asylum in Australia, Canada, the United Kingdom, and the United States: Transport-
ing Best Practices, 33 ForpHaM INT'L L.]J. 300 (2010).

98 130 S. Ct. 827, 831 (2010)
99 8 U.S.C. § 1252 (a)(2)(B)(ii); quoted by Kucana v. Holder, 130 S. Ct. 827, 831 (2010).
100 8 CFR § 1003.2(a)(2009).
101 Kucana, 130 S. Ct. at 831.

102 Id.
103 Id.
104 Id.

105  Id. at 839.
106 Id. at 834-835.
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exclusion.”!?” The Court also stressed the precedential presumption that judicial review of admin-
istrative action is favored where statutory language appears vague.'%

5.3. Restriction on Removal (Formerly Withholding of Deportation)

The internationally protected right of non-refoulement,'™ the right of a person not to be returned

to a country where he or she would face persecution, is codified in the INA as “Restriction on
Removal.”""® In the United States, restriction on removal is an alternative to asylum for refu-
gees ho are unqualified or unwilling to apply for asylum.'"! However, a restriction on removal
application is usually considered at the same time as an asylum application, in part because
the asylum application itself is considered an application for restriction on removal.'”? The
threshold for restriction on removal is higher than for asylum, as a noncitizen must show “a
clear probability of persecution.” Accordingly, the INA provides that

[TThe Attorney General may not remove an alien to a country if the Attorney General decides
that the alien’s life or freedom would be threatened in that country because of the alien’s race,

religion, nationality, membership in a particular social group, or political opinion.'?

The INA, however, expressly excludes from restriction on removal certain classes of aliens,
such as aliens who assisted in Nazi persecution or engaged in genocide.!* Section 241(b)(3)
(B) additionally excludes from eligibility for restriction on removal any alien if the Attorney
General determines that:

i. the alien ordered, incited, assisted, or otherwise participated in the persecution of an
individual because of the individual’s race, religion, nationality, membership in a particular
social group, or political opinion;

ii. the alien, having been convicted of a particularly serious crime, is a danger to the com-

munity of the United States;

iii. there are serious reasons to believe that the alien committed a serious non-political
crime outside the United States before the alien arrived in the United States; or

iv. there are reasonable grounds to believe that the alien is a danger to the security of the
United States.'

One case involving the so-called “persecutor bar” to an asylum claim in (i), above, involved a
former Peruvian military officer who was guarding a path while, unbeknownst to him, military
units were massacring sixty-nine civilians during Peru’s struggle against the Shining Path.'

107  Id. at 837 (internal quotations omitted).
108  Id. at 838.
109 United Nations Convention Relating to the Status of Refugees, supra note 1, at Art. 33.

110 INA § 241(b)(3)(A), 8 U.S.C. § 1231(b)(3)(a) (1994 and Supp. 1999); 8 C.ER. § 208.16 (2006), as
enacted by the TIRAIRA § 304(a)(3).

111 GORDON ET AL, | IMMIGRATION Law & PROCEDURE, supra note 47, at § 33.05[7].

112 See 8 C.ER. §§ 208.3(b) “An asylum application shall be deemed to constitute at the same time an
application for withholding of removal.” GORDON ET AL, 1 IMMIGRATION Law & PROCEDURE, supra note
47, at § 34.03[1].

113 INA §241(b)(3), 8 U.S.C. § 1231(b)(3)(A).

114 8US.C.§ 1231(b)(3)(B) (Supp. 1999).

115 Id.

116 See generally, Castaneda-Castillo v. Holder, 638 E.3d 354, 359 (1st Cir. 2011) (noting that the BIA held
that the “persecutor bar” did not apply as there was little evidence that the alien had “prior or contem-
poraneous knowledge of the... massacre”). This case also set forth the analysis of whether the alien faces
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The original Withholding of Deportation (now Withholding of Removal) provision of the
Refugee Act, which removed that remedy from the Attorney General’s discretion, was based
on Articles 32 and 33 of the 1951 Convention. These articles became binding on the United
States in 1968 upon the country’s accession to the 1967 Protocol that incorporated substan-
tially all provisions of the 1951 Refugee Convention.'"”

persecution as a member of a particular social group when he claims persecution based on status as an

officer. /d. at 362-365. The Court stated:
Castafieda’s asylum claims have previously been before this court, having already been the subject
of 2 2006 panel opinion, Castafieda-Castillo v. Gonzdles, 464 F.3d 112 (1st Cir. 2006) (“Castanieda
I”), as well as an en banc decision a year later, (“Castafieda II”). In Castafieda I, we vacated the
decisions of the Immigration Judge (“IJ”) and Board of Immigration Appeals (“BIA”) applying the
“persecutor bar” to Castafieda’s asylum claims, and held that the persecutor bar could not be applied
to block asylum claims absent a finding that the individual involved had actual knowledge that he or
she was engaged in the persecution of others. Castafieda II, 488 E3d at 22. We remanded the case
for further proceedings. [*357] The instant appeal is from the decision of the BIA reviewing the IJ’s
decision on remand. For reasons explained below, we conclude that the IJ and BIA adjudication of
Castafieda’s asylum petition was marred by legal error. Consequently, we again vacate the denial of
Castafieda’s asylum petition and remand for further proceedings

The government points out that when asylum and extradition “proceedings are contemporane-
ous, they are related inasmuch as they both involve a determination as to whether a foreign
national will be required to return to his country of nationality.” This argument ignores the
fact thatasylum and withholding of removal proceedings are governed by different sources of
statutory authority than extradition proceedings. The law governing asylum and withholding
of removal was initially established by Congress in sections 208 and 241(b)(3), respectively, of
the Immigration and Nationality Act (INA) of 1952, subsequently amended by the Refugee
Act of 1980. See Act of March 17, 1980, Pub. L. No. 96-212, 94 Stat. 102 (1980), codified at
8 U.S.C. §§ 1158 and “In enacting the Refugee Act, Congress sought to bring United States
refugee law into conformity with the 1967 United Nations Protocol Relating to the Status of
Refugees. .. to which the United States acceded in 1968.” Barapind v. Reno, 225 E3d 1100,
1106 (9th Cir. 2000) (citing United Nations Protocol Relating to the Status of Refugees art.
33, Jan. 31, 1967, 19 U.S.T. 6223, T.1.A.S. 6577); Matter of Acosta, 19 I. & N. Dec. 211, 219
(BIA 1985) (same). Extradition, in contrast, is governed by 18 U.S.C. § 3184, which in turn
rests on “treat[ies] or convention[s] for extradition between the United States and any foreign
government.” Id. In this case, the relevant treaty is the bilateral extradition treaty between
the United States and Perd. See Extradition Treaty, U.S.—Perd, July 26, 2001, S. Treaty Doc.
107-6. In short, although asylum and extradition proceedings are related insofar as they both
bear on whether Castaneda will ultimately be forced to return to Perd, they are rooted in
distinct sources of law, governed by procedures specified in distinct statutory regimes, and
responsive to different sets of policy concerns.

Castaneda-Castillo, 638 F. 3d at 356, 361.
117 The Protocol provides in article I:

1. The State Parties to the present protocol undertake to apply articles 2 to 34 inclusive of the
Convention to refugees as hereinafter defined. 2. For the purpose of the present Protocol, the
term “refugee” shall, except as regards the application of paragraph 3 of this article, mean any
person within the definition of article 1 of the Convention as if the words “As a result of events
occurring before 1 January 1951 and...’
article 1A(2) were omitted. 3. The present Protocol shall be applied by the State Parties hereto
without any geographic limitations, save that existing declarations made by States already Par-
ties to the Convention in accordance with article IB(1)(a) of the Convention, shall, unless
extended under article 1B(2) thereof, apply also under the present Protocol.

> and the words “...as a result of such events,” in

Protocol Relating to the Status of Refugees, supra note 1.
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Article 32 of the 1951 Refugee Convention, entitled “Expulsion,” states:

1. The Contracting States shall not expel a refugee lawfully in their territory, save on grounds of
national security or public order.

2. The expulsion of such a refugee shall be only in pursuance of a decision reached in accor-
dance with due process of law. Except where compelling reasons of national security otherwise
require, the refugee shall be allowed to submit evidence to clear himself, and to appeal to and
be represented for the purpose before the competent authority or a person or persons specially
designated by the competent authority.

3. The Contracting States shall allow such a refugee a reasonable period within which to seek
legal admission into another country. The Contracting States reserve the right to apply during

that period such internal measures as they may deem necessary.''®

Article 33 of the 1951 Refugee Convention, entitled “Prohibition of Expulsion or Return
(‘Refoulement’),” states:

1. No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to
the frontiers of territories where his life or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social group or political opinion.

2. The benefit of the present provision may not, however, be claimed by a refugee whom there
are reasonable grounds for regarding as a danger to the security of the country in which he is,
or who, having been convicted by a final judgment of a particularly serious crime, constitutes a
danger to the community of that country.'”’

Even aside from its inclusion in Article 33 of the 1951 Refugee Convention, the principle of

non

-refoulement has long been considered a customary norm of international law,'** and has

been suggested to have risen to the status of jus cogens.'* United States courts have not agreed
on whether customary international law, in the case of non-refoulement, controls and takes

precedent over U.S. national policy.

122

118
119
120

121
122

Convention Relating to Status of Refugees, supra note 1.
1d.

For example, the 1969 American Convention on Human Rights (“Pact of San Jose, Costa Rica”) pro-
hibits the deportation or return of any alien to a country where his or her life or freedom would be
in danger of being violated. The OAS Official Records of the 1969 American Convention specifi-
cally reads: “In no case may an alien be deported or returned to a country, regardless of whether or
not it is his country of origin, if in that country his right to life or personal freedom is in danger of
being violated because of his race, nationality, religion, social status, or political opinions.” OEA/Ser.K/
XVI/1.1. Article 22(8). Furthermore, the Organization of African Unity likewise recognized the right
to non-refoulement in its 1969 Convention Governing the Specific Aspects of Refugee Problems in
Africa, 14 UN.TS. 691. Article II(3) of the 1969 African Convention provides: “No person shall be
subjected. .. to measures such as rejection at the frontier, return or expulsion, which would compel him
to return to or remain in a territory where his life, physical integrity or liberty would be threatened
for [reasons for which the OAU recognizes a person as a refugee].” Id. See also Guy Goodwin-Gill,
Non-Refoulement and the New Asylum Seekers, 26 Va. J. INT'L L. 896, 902 (1986) (arguing that obliga-
tions arising from the principle of non-refoulement come from both conventional and customary law).

1985 Report of the United Nations High Commissioner for Refugees, U.N. Doc. E/1985/62 (1985).

See GORDON ET AL, 1 IMMIGRATION Law & PROCEDURE, supra note 47, at § 33.07[3]; Customary
International Law, Release No. 113, June 2006. An immigration judge in 1990 ruled that customary
international law mandated that aliens coming from El Salvador must be granted safe haven in the
United States until the threat ceased. Matter of Santos, File A29-564-781 (IJ Aug. 24, 1990), summa-
rized in 67 Interpreter Releases 945, 982 (Aug. 1990). However, an appellate judge ruled that customary
international law could not “preempt national policy reflected in statutes dealing with refugees.” The
judge further stated that there was no uniform practice that could be seen as customary international
law. Echeverria-Hernandez v. U.S. INS, 923 F.2d 688, 692, 11 ImMmiGr. Rep. A2-318 (9th Cir. 1991).
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5.4. Asylum Distinguished from Restriction on Removal

Although asylum and restriction on removal differ procedurally and in their relief, persons
granted restriction on removal will not be returned to the country where they fear persecution,
as with asylum. Asylum applies only to refugees applying for sanctuary at a port of entry or
while physically present in the United States. Moreover, asylum is a discretionary remedy, and
applicants can be denied even if they meet substantive requirements,'?® whereas, restriction on
removal is mandatory.'* Although a person granted restriction on removal under § 241(b)(3)
of the INA does not become an asylee by the virtue of such grant (i.e., he/she does not gain
the privilege to remain in the United States permanently), the person nonetheless will not be
returned to the country where he/she fears persecution.

Although there is this similarity between a grant of asylum pursuant to § 208 and restriction
on removal pursuant to § 241(b)(3), the legal standards for securing either remedy and the
effects of meeting such standards differ from each other. An alien secking asylum under §
208 has a lower standard of persuasion than does an alien secking withholding of removal. In
INS v. Stevic,'™ the U.S. Supreme Court held that an applicant for withholding of removal
(now restriction on removal)'** must prove his/her claim by showing a “clear probability”
of persecution should he/she be returned to his/her country of origin. Subsequently, in NS
v. Cardoza-Fonseca,"” the Court held that the standard of persuasion for asylum is lower. The
Court decided that to qualify for asylum, an applicant only needs to show a “well-founded
fear” of persecution, and noted that this is a lower standard than the “clear probability” show-
ing required for withholding of deportation.'?

The effects of successful persuasion with respect to asylum and withholding of deportation also
differ. An alien who succeeds in persuading the adjudicator of a “clear probability” of persecu-
tion should the alient return to his/her country of origin must receive restriction on removal
unless he/she fails to qualify for this remedy by virtue of one or more of the exclusionary clauses
of § 241(b)(3). This is because § 241(b)(3) unambiguously provides that the Attorney General
may not deport any alien if the alien would be persecuted upon his/her return. On the other
hand, an alien who shows a “well-founded fear” of persecution merely qualifies for a discretion-
ary grant of asylum. This too is clear from the statute, which at § 208 provides that “the Attor-
ney General may grant asylum to an alien. .. if the Attorney General determines that such alien
is a refugee...”'?? The INA defines a refugee as an alien who is unable or unwilling to return to
his/her country of origin because of a well-founded fear of persecution on the grounds of race,
religion, nationality, membership in a particular social group, or political opinion.'*

123 GORDON ET AL, 1 IMMIGRATION LAw & PROCEDURE, supra note 47, at § 33.05[2]. Applicants can be
denied for persecution of others (INA 208(b)(2)(A)(i), 8 U.S.C. § 1158(b)(2)(A)(1)), criminal activities
(INA § 208(b)(2)(A)(ii), 8 U.S.C. § 1158 (b)(2)(A)(ii)), nonpolitical crimes outside the United States
(INA § 208(b)(2)(A)(iii), 8 U.S.C. § 1158(b)(2)(A)(iii)), or terrorist activities (INA §208(b)(2)(A)(v),
8 U.S.C. §1158(b)(2)(A)(v)).

124 In re Salim, 18 T & N Dec. 311 (BIA 1982). see KURZBAN, supra note 47, at 520-528 (collecting cases
on withholding of removal).

125  INSv. Stevic, 467 U.S. 407 (1984).

126 Id.

127  INS v. Cardoza-Fonseca, 480 U.S. 421 (1987).

128  The Court observed that “[o]ne can certainly have a well-founded fear of an event happening when
there is a less than 50% chance of the occurrence taking place.” /. at 431. To show a “clear probability,”
however, one must prove a chance higher than 50 percent. /4.

129 8U.S.C.§ 1158 (6)(1) (2000 and Supp. 2004).

130 8 U.S.C.§1101(a)(42)(A) (1994), amended by Pub. L. 104-208, § 601(a)(1), Sept. 30, 1996, 110 Stat.
3009-689.
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Following the U.S. Senate ratification of the Convention against Torture (CAT),"" the gov-
ernment implemented CAT through § 2242 of the Foreign Affairs Reform and Restructuring
Act of 1998."%* The implementation of CAT created a new section in the Code of Federal
Regulations that provides a temporary form of relief from removal.’®® This section provides
for the deferral of removal of an alien who has been ordered removed, who was found by the
immigration judge to be “more likely than not to be tortured in the country of removal,”'**
and who is subject to the mandatory denial of withholding of removal provisions,'*> which are
derived from the exception provision to withholding of removal in the INA.'*¢ As mentioned
above, the procedure of deferral of removal is a temporary one, which means that the deferral
is subject to termination through an administrative hearing by the immigration judge, during
which the alien bears the burden of proving that he/she is more likely than not to be tortured if
sent back to the country of removal.'”” The deferral of removal will not grant the alien any law-
ful status, which will mean that the alien will likely be detained until the deferral is terminated
or until a third country will accept the alien.'®

131  Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, U.N.
G.A. Res. 39/46 Annex, U.N. GAOR, 39th Sess., Supp. No. 51, at 197, U.N. Doc. A/39/708, Annex
(1984), reprinted in 23 1.L.M. 1027 (1984).

132 DPub. L. 105-277 112 Stat. 2681, 2681-2821.

133 8 C.ER. §208.17 (20006); 8 C.ER. §208.16(c) (2006). see KURZBAN, supra note 47, at 528-538 (col-
lecting cases involving CAT and asylum).

134 8 C.ER. § 208.17(b)(2006).
135 8 C.ER. § 208.16(d)(2)~(3), 17(a) (2006).
136 8 C.ER. § 243(h)(3)(2006).

137 8 C.ER. § 208.17(d)(2006). For a case involving an application for asylum and withholding from
removal based on the CAT, see Sarhan v. Holder, 658 F.3d 649 (7th Cir. 2011) (discussing whether a
woman who would be subjected to an “honor killing” was entitled to relief under the CAT or withhold-
ing of removal):

Withholding of removal is mandatory under the INA if an applicant establishes that it is more likely
than not that she would be persecuted in the country of removal “because of [her] race, religion,
nationality, membership in a particular social group, or political opinion.”; see also Benitez Ramos
v. Holder, 589 F.3d 426, 430-31 (7th Cir. 2009). The requirements for obtaining relief under the
CAT are also stringent, but they differ in some respects from those for withholding. “To obtain
protection under CAT, one must show that * “it is more likely than not that one would be tortured
if removed to the proposed country of removal.”” Toure v. Holder, 624 F.3d 422, 429 (7th Cir.
2010) (quoting from Rashiah v. Ashcroft, 388 E3d 1126, 1131 (7th Cir. 2004)). “Torture” for these
purposes is defined as:
any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted
on a person for such purposes as obtaining from him or her or a third person information or
a confession, punishing him or her for an act he or she or a third person has committed or is
suspected of having committed, or intimidating or coercing him or her or a third person, or for
any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at
the instigation of or with the consent or acquiescence of a public official or other person acting
in an official capacity.
8 C.ER. § 208.18.

Unlike the remedy of withholding of removal, relief under the CAT is not conditioned on
proof that the alien has been persecuted because of one of the five grounds listed in the INA.
On the other hand, the need to prove “torture,” as so defined, sets a high bar for relief. Relief
under both the CAT and the withholding provisions requires the applicant to prove that it
is “more likely than not” that the adverse consequences will occur if she is returned to the
country in question.

Sarhan, 658 F. 3d at 652.
138 8 CFR § 208.17(c)(20006).
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The Third Circuit in Khouzam v. Chertoff considered a petition for deferral on removal based
on the CAT.'® Khouzam, a Coptic Christian, was granted a deferral of removal after lengthy
legal proceedings, based on a finding that it was more likely than not that he would be tor-
tured if returned to Egypt.'® In 2007, the DHS, based on Egyptian diplomatic assurances
that Khouzam would not be tortured on his return, prepared to remove him.'*! Khouzam filed
an emergency habeas corpus and stay of removal petition arguing that DHS’s action violated
the prior order granting him CAT relief, and also violated his due process rights by failing to
give him an opportunity to review and challenge the decision to remove him based on the
diplomatic assurances.' After discussing the relevant legal provisions of the CAT as imple-
mented by the Foreign Affair Reforms and Restructuring Act (FARR), the court considered the
Department of Justice’s regulations regarding the use of diplomatic assurances and termination
of deferral of removal.'¥® The court noted that once the Attorney General determines that a
deferral of removal should be terminated based on diplomatic assurances, there is no guid-
ance on procedures due to the alien in such circumstance.'* After finding that the 2007 DHS
order was a final order of removal, the court concluded it had jurisdiction to review the order
removal pursuant to section 1252 of the REAL ID Act.'® The court, after rejecting Khouzam’s
argument that it should adopt a categorical rather than individualized approach to deferral of
removal to Egypt based on a history of consistent use of torture, considered whether to satisfy
due process requirements the FARR required affording aliens in Khouzam’s situation with
notice and a hearing prior to removal.'®® After reviewing the DOJ’s regulations regarding the

139  Khouzam v. Chertoff, 549 E3d 235 (3d Cir. 2008).

140  Khouzam was wanted by Egyptian authorities for homicide, and was not granted withholding of
removal due to “serious reasons” to believe that he had committed the homicide. He was granted a
deferral of removal based on evidence of general torture and abuse of suspects by the Egyptian authori-
ties as well as scars indicating that Khouzam was himself subjected to torture and abuse. 7. at 239-240.

141 Id. at 239.

142 Id. at 240-241.

143 Id. at 241-244. 8 C.ER. § 1208.18(c) governs the use of diplomatic assurances and provides:

Diplomatic assurances against torture obtained by the Secretary of State.

(1) The Secretary of State may forward to the Attorney General assurances that the Secretary
has obtained from the government of a specific country that an alien would not be tortured
there if the alien were removed to that country.

(2) If the Secretary of State forwards assurances described in paragraph (c)(1) of this section
to the Attorney General for consideration by the Attorney General or her delegates under this
paragraph, the Attorney General shall determine, in consultation with the Secretary of State,
whether the assurances are sufficiently reliable to allow the alien’s removal to that country
consistent with Article 3 of the Convention Against Torture. The Attorney General’s authority
under this paragraph may be exercised by the Deputy Attorney General or by the Commis-
sioner, Immigration and Naturalization Service, but may not be further delegated.
(3) Once assurances are provided under paragraph (c)(2) of this section, the alien’s claim for
protection under the Convention Against Torture shall not be considered further by an immi-
gration judge, the Board of Immigration Appeals, or an asylum officer.
Section 1208.17(f) discussed the termination of deferral of removal based on diplomatic assurances
and states:
Termination pursuant to § 1208.18(c) [diplomatic assurances]. At any time while deferral of removal
is in effect, the Attorney General may determine whether deferral should be terminated based on
diplomatic assurances forwarded by the Secretary of State pursuant to the procedures in § 1208.18(c).

144  Khouzam v. Chertoff, 549 E3d 235, 243-244 (3d Cir. 2008).
145  Id. at 244, 246-249.

146 Id. at 254-255. The court considered and rejected the government’s arguments regarding the political
question doctrine and rule of non-inquiry. /2. at 249-254.
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use of diplomatic assurances in termination of a deferral of removal, the court found that those
regulations neither permitted nor prohibited an alien’s challenge of those diplomatic assur-
ances, and considered what process Khouzam was due under his circumstances.'”” The court
determined that Khouzam was entitled to due process, specifically stating that:

In Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976), the Supreme Court
explained that “[tJhe fundamental requirement of due process is the opportunity to be heard at
a meaningful time and in a meaningful manner.” Id. at 333. We have found that due process
guarantees three basic things in the removal context. First, an alien facing removal “is entitled
to factfinding based on a record produced before the decisionmaker and disclosed to him or
her” Abdulai, 239 F3d at 549 (internal quotation marks omitted). This includes a “reasonable
opportunity to present evidence on [his or her] behalf.” Abdulrahman, 330 E3d at 596. Second,
the alien “must be allowed to make arguments on his or her own behalf.” Abdulai, 239 E3d at
549. Third, the alien “has the right to an individualized determination of his or her interests.” Id.
(brackets and internal quotation marks omitted). These elements are predicated upon the exis-
tence of a “neutral and impartial” decisionmaker. See Abdulrahman, 330 E3d at 596 (internal
quotation marks omitted)."*®

As Khouzam was unable to raise any arguments on his behalf, the government failed to engage
in any fact-finding, and there was no neutral and impartial decision-maker tasked with mak-
ing an individualized determination of Khouzam’s circumstances, the court concluded that the
government failed to afford Khouzam sufficient process to comport with his constitutionally
required due process rights.'® Last, the court found that Khouzam had suffered “substantial
prejudice” as the complete lack of process was inherently prejudicial.”® As such, the court
vacated the termination of Khouzam’s deferral of removal and remanded the case to the BIA
for additional proceedings."!

5.5. Parole

In addition to securing a grant of asylum or restriction on removal, parole is another means
by which a person may forestall a potential return to his/her country of origin, as it allows a
temporary harbor in the United States for urgent humanitarian reasons or for reasons rooted
in public interest.'> Parole is a purely discretionary matter and a legal fiction that considers
parolees to be outside the United States’ borders, although they are usually physically in the
country. It does not confer any legal residence status on the grantee. Parole is a device of wide
flexibility." Because of this flexibility, the power to admit aliens on parole has been used in a
constantly increasing variety of cases. It has been used to admit thousands of refugees, many
of whom were eventually given the right to acquire a permanent resident status in the United
States.

The parole provision of the INA provides that:

The Attorney General may...in his discretion parole into the United States temporarily under
such conditions as he may prescribe for emergent reasons or for reasons deemed strictly in the
public interest any alien applying for admission to the United States, but such parole of such

147 Id. at 255-256.
148  Id. at 257.
149 Id. at 257-258.
150  Id. at 258.
151  Id. at 259-260.

152 TIRAIRA, INA § 212(d)(5)(A), 8 C.ER. § 212.15(a) (2006); see KURZBAN, supra note 47, at 538-539
(collecting cases on parole).

153  GORDON ET AL, 5 IMMIGRATION Law & PROCEDURE, supra note 47, at § 62.01[3].
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alien shall not be regarded as an admission of the alien and when the purposes of such parole
shall, in the opinion of the Attorney General, have been served the alien shall forthwith return
or be returned to the custody from which he was paroled and thereafter his case shall continue
to be dealt with in the same manner as that of any other applicant for admission to the United
States.™

The parole provision was originally intended to aid high-level communist defectors, or some-
one extremely ill or shipwrecked at sea, in order to allow the person to gain admission into
the United States without going through the bureaucracy associated with regular admission
procedures.’ When the exigencies of the moment have appeared to require it, the Attorney
General’s parole authority has been exercised according to the broadest possible interpretation,
and it appears that the parole authority will continue to be broadly construed when the situ-
ation warrants it.

Parole can be terminated upon the fulfillment of its conditions or limitations, or if it is no
longer warranted, or upon the individual’s departure from the United States."”® Once parole is
terminated, the parolee reverts to a normal applicant for admission to the United States, who
is subject to the normal admissibility proceedings, usually removal proceedings.'””

In the case of extradition, a noncitizen who is extradited to the United States for prosecution
is admitted on parole, which is not considered an application for admission to the United
States.”® After the noncitizen is acquitted or has served his sentence and the criminal process
is completed, the noncitizen is given a reasonable opportunity to voluntarily leave the country,
and if he/she fails to do so is considered an applicant for admission to the United States and
will be processed through removal proceedings.’

The United States has also used a process of “silent parole” to allow the temporary entry of
wanted individuals into the United States so that they may be detained in the United States. In
one case, the U.S. district attorney obtained an arrest warrant, which was kept under seal, and
coordinated with the DHS to allow the subject of the arrest warrant to enter the United States
under “silent parole.” At no time was the accused aware of any of the charges against him, and
the United States never pursued a formal extradition request with the accused’s country of
nationality. The U.S. court of appeals, considering whether there was a violation of the relevant
extradition treaty, found none, as the extradition treaty did not specify that extradition was the
sole means by which an individual may be obtained.'*

154 8 U.S.C. § 1182(d)(5)(a) (1994), amended by Pub. L. 104-208, § 602(a), Sept. 30, 1996, 110 Stat.
3009-689. See also 8 C.ER. § 212.5 (20006).

155  Congress reaffirmed its original intent with regard to the parole provision in 1965 when it amended the
INA. Act of October 3, 1965, 79 Stat. 911.

156 8 C.ER. § 212.5(e) (2006); GORDON ET AL, 5 IMMIGRATION LAwW & PROCEDURE, supra note 47, at
§ 62.01[3].

157 Id.

158  Id. See In re Badalamenti, 19 I & N Dec. 623, 6 Immigr. Rep. B1-43 (BIA 1988) (United States requests
that a noncitizen be allowed to enter the United States as parole in the public interest); see also 8 C.ER.
§ 212.5(a)(2).

159 Id. See also 8 C.ER. §215.5(b)(5) (2006).

160  For a more detailed discussion of the facts, see David C. Levenson, Court of Appeals of the State of Oregon
Rejects Turkish Man’s Claims of Violation of United States—Turkey Extradition Treaty, 25 INT'L ENFORCE-
MENT L. Rep. 360-363 (Sept. 2009). The Supreme Court of Canada also considered this issue. See
Németh v. Canada (Ministre de la Justice), [2010] SCC 56, at 193 (Can.).
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6. The Interrelationship between Asylum and Extradition'®’

6.1. Two Different but Related Processes

In the United States, extradition is a judicial determination, while asylum is an executive
one. As a result of the constitutional doctrine of separation of powers, extradition and asylum
proceedings are not related, and the legislative authority on which extradition relies is differ-
ent from that of asylum. Title 18 U.S.C. § 3181 ez seq. regulates the substance and procedure
of extradition, along with provisions of the applicable treaty. The INA, §§ 208, 241(b)(3), §
601 of IIRAIRA, govern the domestic provisions for asylum and restriction removal. Due to
oversight, the two processes, asylum and extradition, overlap and deal concurrently with some
common issues without legislative coordination.

First, judicial findings of political persecution in extradition proceedings are not binding on
the USCIS in asylum proceedings, and similarly USCIS decisions to grant asylum on either
a political or a humanitarian basis are not binding upon a court sitting in extradition pro-
ceedings. Thus, though grounds for granting asylum may be the same as those for denying
extradition, they are not conclusive as to each of the respective procedures because they derive
from different statutory authorities and are subject to separate authoritative decision-making
processes.

Second, although the prospect of persecution is a key factor in asylum and withholding of
deportation determinations, in extradition determinations the rule of non-inquiry compels
courts to ignore the prospective treatment of the relator in the requesting state.'® Conse-
quently, courts in extradition proceedings may rely on different considerations from those
upon which the administrative agency empowered to grant asylum or upon which withholding
of deportation relies.

It should also be noted that asylum proceedings, though essentially administrative and subject
to limited judicial review, are subject to political influence, which broad administrative discre-
tion usually permits. Extradition, being initially a judicial determination, is less affected by
political influence.

Also noteworthy is the fact that although an administrative judge may decide, in accordance
with a statute, that an individual is entitled to asylum, the granting of asylum itself may be
blocked by the executive branch of the government. The Attorney General, or the Department
of State as an advisor to the Attorney General, would prevail in opposing a particular grant
of asylum in such a situation. Executive discretion would prevail to the limits of countervail-
ing mandatory statutory pronouncements that remove specific discretionary powers from the
Attorney General or the executive branch.'® With respect to extradition it must be noted that
a decision to deliver a relator judicially deemed extraditable is also ultimately an executive
branch decision, in that the court merely certifies the individual to be extraditable, whereas
the decision to deliver the relator to the requesting state is one that is made by the president
through the secretary of state. Therefore, it is possible at that juncture for the secretary of state
to exercise “executive discretion.”’ In this respect, political considerations may become a
factor, and ultimately extradition may not be effectuated. Thus, although the extradition and

161  For discussion of the use of immigration as an alternative to extradition, see Ch. IV. See also In re Extradi-
tion of Kapoor, 2011 U.S. Dist. Lexis 65054 (E.D.N.Y. June 6, 2011).

162 See Ch. VII, Sec. 8.
163 See 8 U.S.C. § 1231(b)(3) (Supp. 1999) (making mandatory withholding of deportation in certain

cases).

164 See Ch. IX, Sec. 2.
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asylum procedures differ from each other and are grounded in different statutory authorities,
both are ultimately subject to a determination made by the executive branch of the government.

There is also a relationship between removal (deportation) proceedings and extradition.
Normally, removal proceedings are kept on hold until the extradition proceedings have
concluded.'® However, even though a noncitizen may have his/her extradition proceedings
discharged, this decision will not bind the immigration courts in removal proceedings.'*® Fur-
thermore, extradition will not preclude removal proceedings.'®”

However, there are two instances when executive discretion does not apply. When, in extradi-
tion proceedings, a court decides that an individual is not extraditable, it is not in the discre-
tion of the executive to surrender him/her. Similarly, when an alien faces persecution in his/her
country of origin if returned there, the restriction on removal under § 241(b)(3) of the INA is
mandatory and the executive may not return the alien.'®

Because the statutory bases and procedures for asylum and extradition are different and unre-
lated, both procedures may be pursued concurrently, though at times they could deal with the
same subject matter. Should this indeed occur, the result would be confusion and delay, as well
as potential conflict in legal findings. To illustrate, consider the following hypothetical cases:

1. An individual arrives in the United States and applies for asylum. He/she is not at that
point sought by a foreign state, and thus there are no extradition proceedings pending.
The case proceeds in accordance with the Refugee Act until the individual either receives
asylum under § 208 or restriction on removal under § 241(b)(3)(B) on the grounds that
he/she would be subjected to persecution in his/her country of origin because of his politi-
cal beliefs. Subsequent to the grant of asylum or restriction on removal, the individual
becomes the subject of an extradition request by his/her country of origin. At the extradi-
tion hearing, the relator, relying on his/her asylum or restriction on removal status, argues
that his/her extradition is sought on political grounds. The extradition court would not be
bound by the administrative decision granting the alien asylum or restriction on removal,
nor by the alien’s proven well-founded fear or clear probability of persecution in his/her
country of origin as conclusive with respect to the issue of denial of extradition on the
grounds of the “political offense exception.”® The extradition judge would be free to make
his/her own findings of fact and conclusions of law, which could be contrary to the earlier
findings upon which asylum or withholding of deportation was granted. The secretary of
state, acting for the executive branch, would have to resolve the conflict.

165 GORDON ET AL, 1 IMMIGRATION Law & PROCEDURE, supra note 47, at § 72.01(5]. See also In re
Kam-Shu, 477 E2d 33 (5th Cir. 1973) (paroled for extradition); /n re Perez-Jiminez, 10 I & N Dec.
309 (BIA 1963) (deportation order withdrawn and case held in abeyance pending conclusion of extradi-
tion process).

166 GORDON ET AL, 6 IMMIGRATION Law & PROCEDURE, supra note 47, at § 72.01([5]. In e McMullen, 17
I. & N. Dec. 542 (BIA 1980) (conviction was political and thus not controlling in passing on persecu-
tion claim in deportation proceedings). See also 71 Interpreter Releases 746 (June 6, 1994) (reviewing
extradition and deportation proceedings for John Demjanjuk).

167  GORDON ET AL, 6 IMMIGRATION LAw & PROCEDURE, supra note 47, at § 72.01[5]; Linnas v. INS,
790 F2d 1024, 1031-1032, 3 ImmiGr. Rep. A2-277 (2d Cir. 1986) (court rejected contention that
deportation was effectively extradition in absence of an extradition treaty); Doherty v. Thornburgh,
943 F.2d 204, 208 (2d Cir. 1991) (eight-year detention awaiting deportation and extradition was not
unconstitutional).

168  However, it is within the discretion of the Attorney General to determine whether the alien applies for

the exception under § 241(b)(3)(B).
169  See Ch. VIII, Sec. 2.1.



208 Chapter ITT

From a public policy point of view, this is clearly a situation that is detrimental to the
United States. If the United States refuses to surrender the individual by using executive
discretion, it will anger the requesting state, which would have relied on the judiciary’s
grant of extradition. If the United States does surrender the individual, it will violate the
individual’s right to asylum and his internationally and domestically protected right not
to be returned to a place where he would be persecuted. This situation is a result of the
duality of extradition and asylum procedures that are dysfunctionally separate by reason of
a legislative oversight.

2. In the second hypothetical case, an extradition request has been filed in a federal district
court, the individual is subject to the extradition proceedings, and the court finds the indi-
vidual not extraditable on the grounds that the crime for which he/she is requested consti-
tutes a “political offense.” The individual then files for political asylum in the United States,
but the immigration authorities find that he/she does not fall within the meaning of the
statute, or exercise administrative discretion and deny his/her asylum. The individual who
is found not extraditable for political reasons would still not be able to obtain the status of
political asylum in the United States because the extradition decision is not conclusive with
respect to the asylum decision. The individual could then face return to his/her country of
origin unless he/she would be able to invoke the protection of § 241(b)(3) of the INA and
have his/her removal restricted by proving that, if returned, he/she would be persecuted in
his/her country of origin on the basis of his/her political opinion. Again, the United States
would risk embarrassment arising from the extradition—asylum conflict.

Indeed, this situation has transpired in the case involving Joseph Doherty.'”* The United King-
dom sought to extradite Doherty from the United States, where he was illegally, for his par-
ticipation in the killing of a British Security Forces captain in Belfast, Northern Ireland. The
federal district court for the Southern District of New York ruled that Doherty’s extradition
was barred because the crime for which the United Kingdom sought his extradition constituted
a “political offense” within the meaning of the extradition treaty between the United States and
the United Kingdom.'”! The then INS resumed deportation proceedings that had been pend-
ing against Doherty since the time of the extradition request. After eight years of litigation,
the INS deported Doherty to the United Kingdom where he began serving a life sentence,
but was later released in 1998 under the provisions of the Good Friday Agreement. Clearly, in
Doherty’s case, a finding of non-extraditability on grounds of a “political offense” did not pre-
clude his eventual deportation on immigration grounds. The United States deported Doherty
to the United Kingdom although, because of the life sentence for his political offense, Doherty
faced a clear probability of persecution there.'”? Thus, what could not be achieved through
extradition was accomplished through deportation.

As asylum and extradition are independent of each other, neither one can prevent the other.
Thus, assuming that an extradition request or an asylum request is pending, does the fact that
one of the two procedures is in progress mean that the other cannot proceed? The answer is
negative, as there is no statutory provision on this point. In one decision, the First Circuit
Court of Appeals rejected the U.S. government’s argument that there should be no merits adju-
dication of an asylum claim until extradition proceedings are resolved.!”” The court reasoned,

170  For a thorough discussion of this case, see Ch. VIII, Sec. 2.1.
171 In re Doherty, 599 E Supp. 270, 277 (S.D.N.Y. 1984).

172 Note, however, that what was at the time § 243(h) of the Refugee Act, which was titled “withholding of
deportation,” was not directly implicated in the decision concerning Doherty’s deportation. Although
Dobherty at one time had filed applications for asylum and withholding of deportation, subsequently he
had withdrawn these applications. INS v. Doherty, 502 U.S. 314 (1992), revg Doherty v. INS, 908 F.2d
1108 (2d Cir. 1990).

173  Castaneda-Castillo v. Holder, 638 F.3d 354 (1st Cir. 2011).
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in part, that the government’s argument that an adjudication of the merits of the asylum claim
would unduly interfere with the sensitive foreign policy considerations in the extradition pro-
cess ignored “the fact that asylum and withholding of removal proceedings are governed by
different sources of statutory authority than extradition proceedings,” and that “asylum and
extradition proceedings are ‘separate and distinct,” in the sense that ‘the resolution of even a
common issue in one proceeding is not binding in the other.””74 Of course, the asylum appli-
cant or extradition relator can seek the other procedure. It could be assumed that the court in
an extradition hearing would have no reason to stay its proceedings pending an asylum deci-
sion, which would not be binding upon it anyway. But the court may do so for the purpose of
allowing a determination of asylum. This could produce the practical effect that the “executive
discretion” of the executive branch in the asylum case would prevail and once the judiciary
decision regarding extradition were reached, the relator would not be extradited in any case. In
fact, that would be a practical solution that would enhance judicial economy. It may be more
likely, however, that the asylum proceedings would be stayed pending the extradition hearing
so as to find out whether the crime for which extradition is requested is one for which extradi-
tion cannot be granted. This solution would give the government an opportunity to rely on the
judicial decision rather than an administrative decision that could be politically bothersome.
In any event, there is always the possibility of executive discretion in refusing to surrender the
relacor.

The interrelationship between asylum and extradition also involves the “rule of non-inquiry.”'”?
Under this rule, extradition proceedings do not consider the subsequent treatment of the rela-
tor after he has been returned to a requesting state. In determining whether to grant asylum or
to withhold removal, however, the adjudicator must precisely consider the individual’s treat-
ment upon return to his country of origin.'”® However, with the United States” accession to
the 1967 Refugee Protocol, courts in extradition cases have started to look into the issue of
treatment upon return as well,’”” though it is and should remain an issue to be considered by
the executive branch in accordance with the appropriate legislation enacted especially to that
end. Because of a lack of coordinating legislation between the related issues and procedures,
the consideration of subsequent treatment injects into the extradition proceedings a dimension
that does not properly belong there.

Under the draft of the 1982 Extradition Act, a question relating to the motives of a requesting
state, particularly as to whether extradition is sought for purposes of persecuting the relator, is
left to the discretion of the secretary of state.!”® The Act does not make a distinction between
the political motives of the requesting state and a possible violation of internationally protected
human rights norms. Both are dealt with in the same context and are left to the secretary of
state for his/her unreviewable discretion, without authority for the judiciary (the extradition
magistrate or judge) to inquire into such considerations.'””

174 Id. at 360-361.

175 See Ch. VII, Sec. 8. For an argument that the rule of non-inquiry should not apply to removal cases, see
Aaron S.]. Zelinsky, Comment: Khouzam v. Chertoff: Torture, Removal, and the Rule of Noninguiry, 28
Yare L. & PoL’y Rev. 233 (2009).

176 See supra Sec. 4.2.

177 See Nicosia v. Wall, 442 E2d 1005 (5th Cir. 1971); Sindona v. Grant, 461 E Supp. 199 (S.D.N.Y.
1978); but see Eain v. Wilkes, 641 E 2d 504 (7th Cir. 1981).

178  See generally M. Cherif Bassiouni, Extradition Reform Legislation in the United States: 1981-1983, 17
AxroN L. Rev. 495 (1984) (discussing the 1981, 1982, and 1983 Extradition Reform Acts).

179  The contrary position was taken by this writer before congressional hearings on the proposed 1981 and
1982 Extradition Acts. See Hearings on S. 1639 and S. 1940 Before the Senate Comm. on the Judiciary,
97th Cong., 1st Sess. 20 (1981) (remarks of M. Cherif Bassiouni); Hearings on H.R. 5227 Before the
House Comm. on the Judiciary, 97th Cong., 2d Sess. (1982) (remarks of M. Cherif Bassiouni); Hearings
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A classic case involving the interplay of extradition and asylum proceedings is that of Barap-
ind v. Reno.'™ Kulvir Singh Barapind, who attempted to enter the United States under a false
name, was detained for an INA violation and deemed an excludable alien. He then applied
for asylum pursuant to § 208(a) of the Refugee Act of 1980.'%! While these proceedings were
pending before the INS, the government of India sought his extradition. The immigration
judge, in reliance upon India’s extradition request, found Barapind excludable and ineligible
for asylum. Several other proceedings followed before the BIA and the federal district court
for the Eastern District of California to consider Barapind’s petition for declaratory, injunc-
tive, and habeas corpus relief to suspend his deportation and to deny his extradition. The
federal district court in Barapind v. Reno'™ denied Barapind’s motion and the Ninth Circuit
affirmed,'® holding: “we confront the question of whether the Board of Immigration Appeals
(BIA) may hold the adjudication of a petitioner’s asylum application in abeyance pending the
resolution of his parallel extradition proceedings in federal district court. We conclude that the
BIA may do so, and affirm the judgment of the district court, albeit on different grounds.”®
The Ninth Circuit also affirmed the separate nature of INS proceedings for removal or exclu-
sion, irrespective of the course of extradition proceedings. The Ninth Circuit outlined the
interplay between asylum and the “political offense” exception to extradition.'®

Somewhere in determining the “political offense” exception during an extradition request, the
court should examine each of the relator’s alleged crimes in respect to each of the relator’s acts.
The existence of the “political offense” exception with respect to one of the crimes charged as it
relates to one of the acts committed does not necessarily apply to another crime charged based
on the same or other facts if the legal tests of the “political offense” exception are not satisfied
with respect to each of the crimes charged.'®® Thus, if the theory is relying on the “incidental
test” established in Quinn v. Robinson, that test has to be satisfied with respect to each of the
crimes charged.'?

on H.R. 6046 Before the House Comm. on Foreign Affairs, 97th Cong., 2d Sess. (1982) (remarks of
M. Cherif Bassiouni). See a/so Ch. V1, Sec. 7; Ch. IX, Secs. 7 and 8.

180  Barapind v. Reno, 225 E3d. 1100 (9th Cir. 2000) (appeal from 72 E Supp. 2d. 1132 (E.D. Cal. 1999)).

181 8 U.S.C.§S§ 1158 and 1253(h) (2000 and Supp. 2004). The Act incorporates the relevant provisions of
the 1967 Protocol Relating to the Status of Refugees, which was ratified by the United States. 19 U.S.T.
6223. See also Orantes-Hernandez v. Thornburgh, 919 E2d 549 (9th Cir. 1990).

182 Barapind, 225 F3d 1100.

183 Id.

184  Id. at 1103.

185  See generally, Hansdeep Singh, Bringing Fairness to Extradition Hearings: Proposing a Revised Evidentiary
Bar for Political Dissidents, 38 CaL. W. INT'L L. J. 177 (2007) (discussing the proceedings involving
Barapind and arguing for a broader right of defendants to contest foreign governments’ evidence during
an extradition hearing). See inter alia, McMullen v. INS, 788 F2d. 591 (9th Cir. 1986), overruled in part
by Barapind v. Enomoto, 400 E.3d 744 (9th Cir. 2005). McMullen is overruled with respect to applicabil-
ity of the “incidental test,” established in Quinn in dicta, but which under this case became the court’s
holding. The court also emphasized in Barapind that the burden of showing a factual nexus between the
crime and the political goal lies with the requested person. The court for all practical purposes looks at it
as if it were an affirmative defense in a criminal case. It should be noted that in the dissent by J. Rymer,
the Ninth Circuit is still divided as whether to follow Quinn or whether to follow the “incidental” test
by the Supreme Court in Ornelas v. Ruiz, 161 U.S. 502 (1896). This is clear in this case where five
judges are dissenting on one issue, namely the different test enunciated in Quinn and Ornelas.

186  Barapind v. Enomoto, 400 E3d 744 (9th Cir. 2005).

187  Quinn v. Robinson, 783 E2d 776, 809-810 (9th Cir. 1986). The “incidental to” prong inquires into
whether a defendant’s crimes are “causally or ideologically related” to a political uprising, focusing on
the motivation for the acts, rather than the type of acts. Barapind, 400 F.3d at 750, citing Quinn, 783
F.2d at 809-810.
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Under the USA PATRIOT Act and other new antiterrorism legislation, those who are guilty
of a felony can be removed (deported). Accordingly, this status can be used for removing an
individual instead of using extradition procedures.'®®

6.2. An Appraisal of the Relationship between Asylum and
Extradition

The granting of asylum is distinguished from the decision to refuse extradition even though the
two are at times intertwined. This is due to the fact that the state of refuge may decide the issue
of allowing extradition irrespective of, and separate from, the issue of allowing the relator to
remain on its territory or to grant him/her asylum, unless there are other grounds for expulsion
such as compliance with the CAT. The extradition question may be decided on narrow, techni-
cal grounds, particularly where treaty interpretation may be involved. The extradition decision
is usually left to the judiciary, while the asylum issue is, at least initially, dealt with by the
executive and is frequently resolved on political or pragmatic grounds. It is apparent that any
argument to sever asylum from extradition, whenever both questions are presented in the same
case, is difficult. Whenever political or humanitarian asylum is granted and extradition pro-
ceedings are pending, the extradition request should be denied on the same grounds. However,
asylum and extradition are not so intricately linked that a state cannot deny extradition on the
basis of the “political offense exception” and also refuse to grant asylum to the fugitive."® In
such a case the requested state will allow the relator the opportunity to choose the destination
of departure (known as voluntary departure) or force the person to go to a given country. The
United States frequently resorts to this technique to send the individual to the country of his/
her nationality, which is on its face valid, even when the state of nationality was the requesting
state in the extradition proceedings, and to which extradition was denied. In other words, this
approach becomes a way of achieving extradition by other means. It must be remembered that
denial of an extradition request does not confer asylum status on the relator.

It is likely that a person secking to avoid extradition will, therefore, first seek asylum as a tactic
for blocking the extradition request. Such a person is likely to seek refuge in a state that has the
least interest in preserving the political interests of the requesting state from which the indi-
vidual fled. Whatever the offender’s prior conduct was, he/she is least likely to receive refuge in
a state that has close political ties or interests with the state of nationality.

The decision to seek extradition of a fugitive is usually made by the executive of the request-
ing state. The decision to recognize or reject the requesting state’s petition, either for political
or humanitarian reasons, lies with the executive in the state of refuge, even though a judi-
cial intervention may occur in the interim. Thus, conflicting policies of distinct authoritative
decision-making bodies are likely to clash during the process.

Since WWII, many states have revised their immigration laws to provide asylum for political
refugees, however differently asylum may be defined. But the 1967 Protocol has imposed a
certain harmonization in the laws and practices of states.'”® This has been done for the avowed
purpose of protecting individuals from persecution in the country from which they fled. The
decision to request extradition by the requesting state, or to grant or deny extradition by
the asylum state may, however, involve the whole spectrum of their political relations. The

188  See Attila Bogdan, Guilty Pleas by Non-Citizens in Illinois: Immigration Consequences Reconsidered, 53
DePauL L Rev 19, 20 (2003) (summarizing immigration statutes: under federal law, a person who is
convicted of an “aggravated felony” has fewer grounds for avoiding deportation than a person who is
convicted of a felony).

189  For a discussion of the “political offense exception,” see Ch. VIII, Sec. 2.1.

190  See, e.g., Kucana v. Holder, 130 S. Ct. 827; 175 L. Ed. 2d 694 (2010); Nemeth v. Canada (Justice),
2010 SCC 56, [2010] 3; R v. Secretary of State for the Home Department, 1988 AC 958.
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standard by which the relator’s conduct will be evaluated and whether he/she will be extradited
or granted asylum will depend on the overall political relations between the states involved.

7. Conclusion

The muldiplicity of legal processes, norms, and standards applicable ostensibly to the same or
similar issues and based on the same or similar facts is, at best, confusing. However, it does
serve the government’s interests in that the removal of a person from the United States can be
achieved in more than one way. Extradition is, so far, the process that offers the greatest due
process protections and legal standards and the right to judicial review. The asylum and immi-
gration processes, as discussed in this chapter and in Chapter IV, offer much less protection
in terms of due process for the person, including substantive and procedural norms that favor
the government, much more than in respect to extradition. Moreover, the legal and eviden-
tiary standards are lesser, thus giving the government additional advantages in obtaining the
intended outcome of forceful removal and even surrender to a state whose extradition request
has been denied or may be denied.”" The USA PATRIOT Act"? and the Homeland Security
Act"” reduce due process protections for a person in the process of asylum and immigration,
and the substantive norms and procedural norms are also more favorable to the government, as
are legal standards. In short, the right of asylum can easily be circumvented, and there are now
several alternative mechanisms to forcefully remove a person from the United States without
substantial due process.

191 See Ch.1IV.
192 See USA PATRIOT Act, supra note 4.
193 See Homeland Security Act, supra note 5.
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1. Introduction

Disguised extradition is a means by which states achieve jurisdiction over a person without

going through official extradition processes. These procedures are lawful but they are

some-

times used abusively to circumvent an otherwise accepted ground for denying the return of
an individual to a requesting state." This is primarily achieved through the use of immigration
law. Such parallel processes are resorted to as a way of avoiding extradition if, in a given case,

1 See generally Steven Coren, Note, Disguised Extradition and Abuse of Process, 110 Law Q. Rev. 393

(1994).
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extradition might be denied or delayed. In other words, if extradition is deemed unlikely
and the authorities of the host states are unwilling to accept such a legal outcome, they seek
other means more likely to procure the desired outcome. The same may occur in cases where
extradition has been denied, and the executive branch subsequently resorts to immigration
procedures to achieve the outcome that the extradition process could not.

Immigration law is the alternative regime by which a person can be delivered to a foreign state
without resorting to formal extradition proceedings. Immigration law is used by the Depart-
ment of Homeland Security (DHS) and its specialized immigration organ, the United States
Citizenship and Immigration Services (USCIS)? in three ways: (1) to deny an alien’s admission
into the United States, (2) to deport an alien who has entered the United States lawfully, and
(3) to denaturalize an individual who had become a U.S. citizen. The first two procedures
were formerly known as exclusion and deportation, respectively, but since April 1, 1997, have
been combined into a single procedure, known as “removal.”® Although “removal” is the for-
mal nomenclature for excluding and removing individuals, it is important to note that some
removal proceedings are for individuals attempting to enter the United States while other
removal proceedings are for individuals who lawfully entered the country, and the procedures
employed prior to April 1997 are substantially the same as those employed now. As such, in
order to distinguish between the two variants of removal the text may refer to “removal (exclu-
sion)” and “removal (deportation)” to keep the underlying grounds distinct. For cases occurring
before 1997 the original terminology is maintained. Removal has its own sub-regime arising
under special “terrorism” measures. These practices are separate and distinct from abduction
and “extraordinary rendition,” which are addressed in Chapter V. The difference between them

is the legality or quasi-legality of the former and the illegality or the quasi-illegality of the latter.

It should be remembered that “rendition” refers to the process of surrendering a person from one
state to another or to an international tribunal, provided it is done in accordance with the legal
and administrative requirements of the surrendering state. Rendition is therefore a synonym for
extradition. If the rendition bypasses extradition or other legal processes, it is legally questionable
although usually practiced by some states. This form of rendition is still subject to international
and regional human rights law norms, however. “Extraordinary rendition” is a term used since
2001 to describe the kidnapping and transfer of individuals by the United States for purposes
of interrogation and torture. Although this practice violates the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and other international
human rights law norms, it has not been successfully challenged as a violation of the U.S. Con-
stitution, as the U.S. Supreme Court continues to consider the Constitution and Bill of Rights
applicable only on U.S. territory. This interpretation has two effects: first, U.S. and other nation-
als can be unlawfully seized abroad by U.S. agents or by agents of another state working for or on
the behest of U.S. agents, and deprived of the protections afforded by the Constitution; second,
the U.S. agents carrying out the questionable act are shielded from accountability.

Since 2001, the United States has made extensive use of immigration and other quasi-legal processes
in order to obtain the surrender of persons it seeks from foreign countries without going through
formal extradition processes. This is in addition to the increased U.S. domestic practice of deliver-
ing persons by and between law enforcement and intelligence officers without employing formal
legal processes. In a 2001 report submitted by the Bush administration to Congress with respect
to the Foreign Relations Act, it is asserted that over the preceding five years the United States had

2 The USCIS replaced the Immigration and Naturalization Service (INS) in 2003. In this chapter all cases
prior to 2003 maintain the INS terminology, while subsequent cases refer to the USCIS. Generic refer-
ences to USCIS and INS practice refer solely to the USCIS.

3 INA §§ 239, 240; 8 C.ER. §§ 1003.12 ez seq., 1240.1 et seq. For a detailed discussion of the removal
process, see Ira J. KurzaN, KURZBAN'S IMMIGRATION Law SOURCEBOOK: A COMPREHENSIVE OUTLINE
AND REFERENCE TooL 45-453 (12th ed. 2010).
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obrained the extradition of 600 persons, but during that same period of time, 200 persons were
surrendered to the United States outside the extradition process through immigration, deportation,
or expulsion, or without the use of any legal process whatsoever.” Since 2001, it is estimated that
the number of persons surrendered to the United States by means other than by extradition has
increased, although the exact number is unknown.

The process of surrender by means other than extradition is a dangerous trend, which is led
worldwide by the United States, and which is likely to undermine international extradition
as the primary legal process through which states surrender to each other a person accused or
convicted of a crime. This is a dangerous trend because of the extrajudicial manner in which
people are seized in one country and transferred to another, thereby denying individuals the
opportunity, whether in the receiving or sending country, to challenge the process of sur-
render. Also, this process often involves physical use of force against the person surrendered
by such means. Such physical abuses may include torture. These practices would thus thrust
individuals into a legal black hole where torture and other forms of physical mistreatment are
not subject to judicial scrutiny and protection.

2. Modalities of Disguised Extradition Evidenced in Certain
Landmark Cases

Disguised extradition occurs when one state uses its immigration laws and police powers in
such a way as to make it likely that an individual will fall under the control of the authorities
of another state. In essence, it is a method by which a state makes use of its immigration laws
to deny an alien the privilege of entering the state or remaining in it by means of administra-
tive and/or judicial proceedings. In the United States this entails removal (exclusion), removal
(deportation), and denaturalization. As a result of these proceedings, which sometimes test the
legal limits of reasonableness and good faith, the individual in question is placed directly or
indirectly in the control or reach of agents of another state that is seeking him without resort-
ing to more burdensome extradition processes.

Disguised extradition is not per se illegal under international law because the fugitive is not
abducted,’ and because it is conducted under color of national judicial and/or administrative
proceedings. However, certain aspects of the practice may nonetheless violate international
and U.S. law.

The practice of disguised extradition is carried out through active or tacit cooperation between
law enforcement and administrative agencies. Its success depends upon the fact that adminis-
trative proceedings in most countries confer significant discretionary power upon its authorities
with respect to the removal (exclusion) and removal (deportation) of aliens. The administrative
review process for such decisions, where available, is slow, and judicial review, if it is available,
usually requires exhaustion of administrative remedies and is limited in scope. Administrative
processes frequently lack adequate judicial oversight and remedy, and their occurrences also
evidence a certain bias against unwanted aliens. The U.S. judiciary has been traditionally def-
erential to the executive branch in immigration matters.®

4 Report on International Extradition submitted to Congress pursuant to Section 211 of the Admiral
James W. Nance and Meg Donovan Foreign Relations Authorization Act, Fiscal Years 2000 and 2001
(Pub. L. 106-113).

5 See Ch. V.

For a somewhat critical position of U.S. practice, see Alona E. Evans, Extradition and Rendition: Prob-
lems of Choice, in INTERNATIONAL AsPECTS OF CRIMINAL Law: ENFORCING UNITED STATES LAW IN THE
WorLp Communiry (Richard B. Lillich ed., 1981); Alona E. Evans, The Apprehension and Prosecution
of Offéenders, in LEGAL AsPECTS OF INTERNATIONAL TERRORISM 493 (Alona E. Evans & John F. Murphy
eds., 1978); Alona E. Evans, Acquisition of Custody over the International Fugitive Offender—Alterna-
tives to Extradition: A Survey of United States Practice, 40 Brit. Y.B. INT' L. 77 (1960). Contra James W.
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Disguised extradition exists because the processes of extradition and removal (through immi-
gration law) move along two completely separate and independent tracks, and the principles,
norms, processes, and evidentiary standards of each are different. Thus, law enforcement and
prosecutorial officials can exploit the gap between these two processes and the differences
between their norms and evidentiary standards to their benefit and achieve with one what they
cannot achieve with the other.

The right of a state to admit and extend residence privileges to an alien is part of its immi-
gration law and thus subject to national law. Some states, including the United States,” con-
sider removal (exclusion) and removal (deportation) of aliens to be within their sole authority
and not subject to international law. However, this position is highly questionable in light of
several treaties and other sources of international law that govern the rights of refugees and
that supersede national law.® A compelling case can be made under existing international law
showing that rights conferred upon refugees entitles them to treatment equal to that granted
non-refugees and that injuries to aliens subjects states to international responsibility.” Professor
Evans, writing about this problem, stated that:

Moeller, United States Treatment of Alleged Nazi War Criminals: International Law, Immigration Law, and
the Need for International Cooperation, 25 VA. J. INT'L L. 793, 814 n.102 (1985).

7 See Scales v. United States, 367 U.S. 203, 222 (1961) (discussing Congress’s plenary power over aliens);
Fong Yue Ting v. United States, 149 U.S. 698 (1893) (extending the governmental power over aliens
to deportation); Ekiu v. United States, 142 U.S. 651, 659 (1892) (holding that as “an accepted maxim
of international law,” the powers of exclusion and expulsion are inherent in sovereignty); Chae Chan
Ping v. United States (The Chinese Exclusion Case), 130 U.S. 581 (1889) (“That the government of the
United States, through the action of the legislative department, can exclude aliens from its territory is a
proposition which we do not think open to controversy. Jurisdiction over its own territory to that extent
is an incident of every independent nation.”). See also Harisiades v. Shaughnessy, 342 U.S. 580, 587
(1952) (stating that Congress’s plenary power in those cases “bristles with severity”); Campos v. INS,
961 E2d 309 (Ist Cir. 1992) (holding that the government has power over admission and exclusion of
aliens); Correa v. Thornburgh, 901 F2d 1166 (2d Cir. 1990) (holding that the government has power
over admission and exclusion of aliens); Flores v. Meese, 906 F.2d 396 (9th Cir. 1990) (holding that
the government has power over admission and exclusion of aliens); Amanullah v. Nelson, 811 E2d 1
(1st Cir. 1987) (holding that the government has power over admission and exclusion of aliens); Jean
v. Nelson, 711 E2d 1455 (11th Cir. 1983), affd, 472 U.S. 846 (1985) (holding that the government has
power over admission and exclusion of aliens); Karmali v. INS, 707 E2d 408 (9th Cir. 1983) (holding
that the government has power over admission and exclusion of aliens); Palma v. Verdeyen, 676 F.2d
100 (4th Cir. 1982) (holding that the government has power over admission and exclusion of aliens);
Adams v. Howerton, 673 E2d 1036 (9th Cir.) (holding that the government has power over admission
and exclusion of aliens), cert. denied, 458 U.S. 1111 (1982); CHaRLES C. HyDE, DIGEST OF INTERNA-
TIONAL Law 216-218 (1922).

8 See Ch. 111. See also Guy S. GoopwIN-GILL, THE REFUGEE IN INTERNATIONAL Law (2d ed. 1996); ATLE
GRAHL-MADSEN, THE STATUS OF REFUGEES IN INTERNATIONAL Law (1966).

9 For a state’s responsibility toward aliens in international law, compare 6 MARjORIE WHITEMAN, DIGEST
OF INTERNATIONAL Law 221 (1963) [hereinafter WHITEMAN DiGEsT] with JouN B. MOORE, 1 DIGEST
OF INTERNATIONAL Law 95 (1901) [hereinafter MOORE DiGesTt]. See also S. N. Guha Roy, Is the Law
of Responsibility of States for Injuries to Aliens a Part of Universal International Law?, 55 Am. J. INT'L L.
863 (1961); Hans W. Spiegel, Origin and Development of Denial of Justice, 32 Am. J. INT'L L. 63 (1938).
On the United States” position on aliens’ rights with respect to due process in exclusion cases, see Chin
Yow v. United States, 208 U.S. 8 (1908), cited in Comment, The Alien and the Constitution, 20 U. CHI.
L. Rev. 547, 551 (1953); Developments Recent in the Law, Immigration and Nationality, 66 Harv.
L. Rev. 643, 661-676 (1953); Note, Constitutional Restraint on the Expulsion and Exclusion of Aliens, 37
Minn. L. Rev. 440 (1953); Note, The Right to Judicial Review of Deportation Orders under the Admin-
istrative Procedure Act, 62 YALE L. J. 1000 (1953). See also the following recent cases, each holding
that classifications based on alienage are subject to relaxed scrutiny and are valid unless wholly irratio-
nal: Legalization Assistance Project v. INS, 976 F.2d 1198 (9th Cir. 1992), app. granted 510 U.S. 1301
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In 1896, J.B. Moore, with what turned out to be a prophetic insight, drew attention to

The potentiality of expulsion [or removal (deportation)] as a method for the rendition of fugi-
tive offenders has been recognized by government officials for many years. The long borders
with Canada and Mexico, the relative ease of crossing them, and the generally friendly relations
prevailing between the United States and these two states have been conducive to the use of this
method of rendition. For example, where a fugitive from justice in the United States has been
known to be in prison in Canada, an indication to Canadian authorities of American interest in
the prisoner’s whereabouts upon the completion of his sentence might lead to his deportation
with prior notice to interested federal or state officials of the time and place of his departure
from Canada. Again, Mexican authorities, having been alerted by United States authorities to
the presence in that country of a fugitive from the United States, might order his deportation
on grounds of illegal entry into Mexico. Expulsion might be suggested where extradition was
not available as in the case of a known “confidence man” whose offense of using the mails to
defraud was not covered by treaty with the United Kingdom, or as a relatively inexpensive and
more convenient alternative to extradition. It might also be held in reserve in the event that
extradition should fail.

Apart from deliberate rendition by expulsion, it is possible that the strict execution of a deporta-
tion order would result in placing an individual in jeopardy of criminal process in the states of
destination; however, both judicial and administrative authorities have held that such ultimate
result constitutes no bar to expulsion.'

the

possibility of the use of immigration laws for the purpose of extradition:

It is, however, worthy of notice that the immigration laws of the United States require the return
to the country from which they came, of all non-political convicts. Though this measure is not
in the nature of an extradition treaty, the execution of which another government may require,
its full significance, as affecting the subject of extradition, has, perhaps, hardly been appreciated.
With such a provision in our statutes, it is difficult to set a limit to which the system of extradi-
tion may logically be carried."

The person most vulnerable to this use and occasional abuse of immigration laws is the per-
son who is sought by a friendly government for political reasons, or is the object of political

10

11

(1993), vacated, remanded 510 U.S. 1007 (1993); Campos v. INS, 961 E2d 309 (1st Cir. 1992); Lynch
v. Cannatella, 810 E2d 1363 (5th Cir. 1987); Sudomir v. McMahon, 767 E.2d 1456 (9th Cir. 1985).

Alona E. Evans, The Political Refugee in United States Immigration Law and Practice, 3 INT'L Law 204
(1969). See also 1 MooRre DIGEST, supra note 9, at 259; United States ex rel. Giletti v. Comm’r of
Immigration, 35 E2d 687 (2d Cir. 1929); Moraitis v. Delaney, 46 E. Supp. 425 (D.C. Md. 1942); In re
Banjeglav, Interim Doc. No. 1298, 10 I & N Dec. 351 (BIA 1963); In re S.C., 31 & N Dec. 350 (BIA
1949); Dep't of State Misc. File No. 211.55 D 47 (Belg. 1926); Dep't of State Misc. File No. 242.11
Finkelstein, Sam (Can. 1937) (concerning individual wanted in Illinois for parole violation); Dep’t of
State Misc. File No. 242.11 Cerafisi, Michael (Can. 1935) (regarding individual wanted in New York
for parole violation); Dep’t of State Misc. File No. 242.11 B 17 (Can. 1922) (involving individual
wanted for obtaining money under false pretenses); Dep't of State Misc. File No. 259.11 Rosen, Samuel
(Den. 1931-33); Dep't of State Misc. File No. 212.11 Steele, Robert (Mex. 1940-41); Dep't of State
Misc. File No. 211.41 (U.K. 1932); Dep't of State Misc. File No. 248.11 Long, John M. (S. Afr. 1931);
HackworrH Di1GesT 30. In Johnson v. Eisentrager, Justice Jackson noted that a “resident enemy alien
is constitutionally subject to summary arrest, internment and deportation whenever a “declared war’
exists,” 339 U.S. 763, 775 (1950). In the Kendler case, deportation was ordered on grounds that the
alien had concealed a previous criminal record in Canada; he was “turned over to the Royal Canadian
Mounted Police, who wanted him on forgery charges.” IMMIGRATION AND NATURALIZATION SERVICE,
ANNUAL REPORT 9 (1962).

1 Tue CoLLECTED PAPERS OF JOHN BasserT Moore 277 (1945).
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pressures in the asylum state.'? The same channels are also used to favor and facilitate law
enforcement cooperation between friendly states to combat certain forms of criminality such
as drug trafficking, terrorism, and organized crime."

A landmark English case is Regina v. Secretary of State of Home Affairs, ex parte Duke of Cha-
tean Thierry," in which a challenge was brought against the validity of the use of the power
of deportation in order to secure the return of the duke to France to face military charges for
desertion. It was argued on his behalf (1) that the Home Secretary had no power to order the
deportation of an alien to a particular country; and (2) that the duke was, in fact, a political
refugee and would be punished for a political offense in France. The English Divisional Court
agreed with the duke that immigration laws gave no power to the secretary of state to order
deportation to any particular country."”® Although the deportation order did not, on its face,
purport to prescribe the destination of the alien upon deportation, it was nonetheless shown
that immigration authorities admitted to the court that the decision to deport had been made
for the purpose of returning the duke to France. Viscount Reading, C.J., concluded that:

In form the order is correct, but this Court must look behind the mere form, and, when there is
no doubt that the intention is to deport the alien to a particular country, though the form of the
order does not state that this is the object and intention of the Executive in making the order,
we must treat it as if the order did in effect state that the alien was to be deported to France.'®

The Court of Appeal reversed, however, and affirmed the deportation."” Its judgment is author-
ity for a number of important principles:

(i) The Home Secretary has no power to order the deportation of an alien to a foreign state
specified in the deportation order;

(ii) The Aliens Act did, however, entitle the Home Secretary to cause an alien to be detained
and placed on board a particular ship selected by the Secretary of State and there detained
until the ship finally left the United Kingdom. The result being that the alien would be

12 See Ch. VIII, Sec. 2.1 (discussing the “political offense exception”). See also Evans, The Political Refu-
gee in United States Immigration Law and Practice, supra note 10, at 205; Henry P. DeVries & Jose R.
Novas, Territorial Asylum in the Americas—Latin American Law and Practice of Extradition, 5 INTER-AM.
L. Rev. 61 (1963). Section 243(h) of the Immigration and Nationality Act, 8 U.S.C. § 1253 (1988),
provides that a person who has been admitted into the country and is then found to be deportable may
request a temporary withholding of deportation on the plea that he would be subjected to persecution
on account of race, religion, nationality, membership in a particular social group, or political opinion in
the country to which he is to be deported. Section 208(a), added to the Act in 1980, 8 U.S.C. § 1158(a)
(1988), provides for a discretionary grant of asylum to, among others, political refugees. For a thorough
discussion of extradition and asylum see Ch. TII.

13 See M. Cherif Bassiouni, Effective National and International Action against Organized Crime and Terror-
ist Criminal Activities, 4 Emory INT'L L. REv. 9 (1990).

14 Regina v. Secretary of State of Home Affairs, ex parte Duke of Chateau Thierry, 1 K.B. 552 (Eng. K.B. Div’l
Ct. 1917); 1 K.B. 922 (Eng. C.A. 1917).

15 5B.LL.C. 203. In this case the Attorney General admitted on behalf of the Home Office that there was
no power to order deportation to a particular named country. Nonetheless, the police and other authori-
ties had indicated to the intended deportee that it was proposed to deport him to Czechoslovakia. Cf’
Papadimitriou v. Inspector-General of Police and Prisons, 12 Ann. Dig. 231 (Palestine Sup. Ct. 1944).

16 1 K.B. at 555-556 (1917). Compare Lord Reading’s judgment in Regina v. Governor of Brixton Prison,
ex parte Sarno, 2 K.B. 742, 749 (Eng. K.B. Divl Ct. 1916), where dealing with the validity of an order
for the deportation of a Russian, he said: “If we were of opinion that the powers were being misused,
we should be able to deal with the matter. In other words, if it was clear that an act was done by the
Executive with the intention of misusing those powers, this court would have jurisdiction to deal with
the matter.”

17 1 K.B. 922 (Eng. C.A. 1917). See also C. v. E., 13 LLL.R. 146 (1946).
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obliged to disembark at the port to which the vessel sailed. Thus, the Secretary of State
could lawfully, but indirectly by selecting the means of departure, effectuate what he had
no power to do directly, namely secure an alien’s deportation to a particular state. In the
case of the Duke of Chateau Thierry, the order for his deportation was valid, as it did not
purport to order his deportation specifically to France. Although it was admitted that the
Home Secretary intended under the order to send the Duke to France, this was immaterial
because the procedure employed was to specify the Duke’s departure by a particular ship
(which happened to be sailing for France) and not to require in the order itself that he be
deported to France;

(iii) The fact that an alien is a political refugee, or is likely to be punished for a political
offense in the country to which it is intended that he should, albeit indirectly, be deported,
does not invalidate a deportation order made against him."® However, the Home Secretary
expressly disclaimed the intention of using deportation proceedings against political refu-
gees."” The same view is held by the British Government today.? It should be noted that
the Duke of Chateau Thierry failed to satisfy the court that he was a political refugee; and

(iv) A court can invalidate a deportation order only on very limited grounds. Because
deportation (or removal in the United States) is within the powers of the executive branch
as it concerns aliens, judicial review is before the administrative court and it is limited to
abuse of discretion by the administration.

The court of appeal took the view that the use of deportation proceedings to secure, in effect,
the surrender of military deserters is lawful.?! Subsequently, in Regina v. Superintendent of Chis-
wick Police State, ex parte Sacksteder,”* the court of appeal again upheld the validity of the use
of deportation orders to secure the return of military deserters to France.

Significantly, in the surrender of the Duke of Chateau Thierry, it was admitted on behalf of the
states concerned that the principles of specialty and non-surrender of political offenders should
apply. The states themselves treated the surrender as a special form of extradition to which the
general rules governing extradition should be applied.*?

18

20

21

22

23

Cf. Regina v. Governor of Brixton Prison ex parte Sliwa, 1 K.B. 169 (K.B. Divl Ct. 1952), LL.R. 310
(1951).
1 K.B. 922,929 (1917) (Swinfen Eady L.J.).

Elihu Lauterpacht, 7he Contemporary Practice of the United Kingdom in the Field of International
Law: Survey and Comment, VI, 7 Int. & Comp. L. Q. 514, 553-555 (1958).

1 K.B. at 928-932 (1917). This can readily be seen from the following extracts from the judgments:

In July, last inquiry was made at the request of the French Government as to the failure of the
respondent (who is a Frenchman, within military age, whether reckoned according to the French or
the British standard) to discharge his military duties. .. These [French] authorities dispute that he
is a political refugee; they state that his return to France is sought in connection with his “irregu-
lar military situation” and for no other cause, and that he is not known to the French police for
any other offense. An assurance has been given by the French Government that the respondent, if
returned to France, would be treated as a military absentee, and not as liable to prosecution for any
other offense. We were informed that there exists an agreement between this country and France by
which this country undertakes to return to France subjects of that country who are of military age
and liable to military service, and that it was by reason of this agreement that the Secretary of State
made this (deportation) order.

d.

Regina v. Superintendent of Chiswick Police Station, ex parte Sacksteder, 1 K.B. 568 (Eng. K.B. Divl Ct.
1918). See also Regina v. Secretary of State for Home Affairs, ex parte Venicoff, 3 K.B. 72 (Eng. K.B. Div]
Ct. 1920).

Id.
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Notwithstanding the apparent ease and convenience of the removal (deportation) device as
a substitute for a formal process of extradition, the fugitive is still entitled to the benefits of
national legal processes. Prior to removal (deportation), the alien must first be found deport-
able, but that determination is subject to limitations.

These limitations are illustrated by the Horn case.* Horn, a prisoner in a U.S. federal peniten-
tiary, was wanted by Canadian authorities during WWI on charges of sabotage. The Depart-
ment of Justice was at first inclined to deport him to Canada upon completion of his sentence,
as an enemy alien and a threat to the safety of the United States. The Department of Justice,
however, decided against this procedure, apparently on grounds of its doubtful legality as an
alternative to extradition. Removal (deportation) is not an available remedy where the fugitive
can show that he entered the country legally and has not otherwise violated immigration laws, or
that he is a national of the state from which he is under threat of deportation, or where the immi-
gration authorities are satisfied that he was not actually implicated in an offense in the requesting
state as alleged by the state’s authorities. Horn was not surrendered to Canada because he was not
deportable for violating immigration laws and was not extraditable under the treaty.

It is always possible, however, for the alien to elect “Voluntary Departure” to a country of his/
her own choice and thereby avoid compulsory removal to a country in which he/she might
be subject to criminal prosecution. The discretionary power of the executive in such cases is
likely to be used to make a bargain with the foreign authorities. Such was the case in 1961 in
the deportation of Mikhail Gorin to the Soviet Union and the exchange of Colonel Rudolf
Abel and the U-2 pilot Francis Gary Powers between the Soviet Union and the United States.”

A counterpart to the device of removal (deportation) is removal (exclusion), which is designed
to prevent the alien from entering the country, on the grounds that he/she is inadmissible
under the terms of the INA. A means of carrying out disguised extradition by the use of exclu-
sion is to limit the options to the alien’s departure, thus causing him/her to fall into the control
of agents of the foreign state. A state desiring to secure an individual without resorting to
extradition, or after an extradition request fails to effectuate extradition of the individual, can
request the state of refuge and its surrounding states to exclude the individual by denying his/

24 Horn v. Mitchell, 232 E 819 (1st Cir. 1916), appeal dismissed, 243 U.S. 247 (1917). But see Stevenson
v. United States, 381 E2d 142, 144 (9th Cir. 1967), wherein the court stated:

While the formalities of extradition may be waived by the parties to the treaty, Glucksman v. Henkel,
221 U.S. 508, 31 S. Ct. 704, (1910), a demand in some form by the one country upon the other is
required, in order to distinguish extradition from the unilateral act of one country, for its own pur-
poses, deporting or otherwise unilaterally removing unwelcome aliens. See Fung Yue Ting v. United
States, 149 U.S. 698, 709, 13 S. Ct. 1016, (1893).

In the instant case the evidence shows that the removal of the appellants from Mexico was not
initiated by the United States. At the hearing in the district court on the appellants’ motion
to dismiss, the Sonora Chief of Police who had arrested the appellants in Mexico testified that
to his knowledge no demand for extradition was ever made by the United States; that the
appellants were deported by Mexican immigration authorities as undesirable aliens found in
Mexico under suspicious circumstances; that it is the Mexican practice to refuse, in such cir-
cumstances, to permit aliens to remain in Mexico; that regardless of any interest of the United
States in the appellants, they would have been returned to the Mexican—American border. The
evidence showed that it was the Mexican authorities who first contacted American officials
with regard to the appellants.

25 10 ForeigN Rerarions oF THE UNITED StatEs 937 (1958-1960). The exchange of Colonel Abel, con-
victed in the United States on espionage charges, was for U-2 pilot Francis Gary Powers. J. DoNovAN,
STRANGERS ON A BriDGE: THE Case oF COLONEL ABEL 371 (1964). The return to Mexico of Lopez,
who had been kidnapped from Mexico by Hernandez and Villareal, in exchange for Mexico’s dropping
its extradition request for Hernandez, was suggested to the Mexican Government in 1935. Villareal

v. Hammond, 74 F2d 503 (5th Cir. 1934).
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her entry into the state. This leaves no alternative to the state of refuge that excludes the alien but
to remand the individual to the country that is seeking him/her.?

The landmark exclusion case remains Soblen.”” Dr. Robert Soblen was accused of espionage against
the United States. Released on bond, he fled to Israel, claiming asylum and citizenship as a Jew
under the Israeli Law of Return. Israel, under U.S. pressure, found that Dr. Soblen did not qualify
for Israeli citizenship, and placed him on a flight bound for New York. Interestingly, there were no
other passengers aboard except U.S. marshals. In flight, close to England, Dr. Soblen attempted
suicide. The plane made an emergency landing in Great Britain, and Dr. Soblen was taken to
a hospital. The United States still wanted Dr. Soblen, but the crime of which he was accused
was clearly a “political offense” and thus, non-extraditable under the Anglo—American extradition
treaty of 1931.%% Great Britain, however, found that Dr. Soblen had not been “legally admitted”
into the country and ordered his departure on the first available flight of the day, presumably to
be returned to Israel. It so happened that there were no flights bound for Israel that day and that
the first flight out was to New York aboard the plane that had brought Dr. Soblen from Israel. En
route to the airport, Dr. Soblen committed suicide. Thus, in Soblen the legal process of extradition
was avoided, while the result desired by the states involved was basically attained. It is interesting
to note that a British court reviewing the Soblen case found that the deportation order was valid.”
The court recognized the possibility of the use of deportation in place of extradition, but held
that the burden of showing abuse of discretion in deportation lies with the party who was ordered
deported, which is difficult in practical terms.

Another cause célebre was that of Klaus Barbie, an SS officer in Lyon, France, during WWII,
who in 1945 was tried in absentia by a Lyon court and found guilty of war crimes.?® With the
help of the United States, Barbie concealed his identity, and lived in South America after the
end of the war. France eventually sought Barbic’s extradition from Bolivia, where he had been
residing under a false identity. In 1973, the Bolivian Supreme Court refused the extradition
request. After a change in government in Bolivia, Barbie was expelled on February 4, 1983,
to Cayenne, French Guiana, from where he was flown to Lyon to stand trial. After a long and
highly publicized trial he was found guilty on July 3, 1987, of “crimes against humanity” and
was sentenced to life imprisonment. The Lyon court rejected Barbie’s argument that it had no
jurisdiction over him because he was unlawfully expelled from Bolivia to a French-controlled
territory. The court held that it had jurisdiction even though it was secured by disguised extra-
dition after a formal extradition request had been refused.

Another variant of disguised extradition involves the intentional misrepresentation of facts by
one state to secure the deportation of an individual from another state. A prominent example
of this is the case of Samuel Evans, general counsel to Adnan Khashoggi (a leading figure in the
Iran-Contra affair), who was deported from Bermuda to the United States where he and others
were tried for arranging arms sales to Iran.?! In order to secure Evans’s deportation, the United

26 'The Insull case provides a good example of the use of requests for exclusion addressed to countries in the
vicinity of Greece in order to force the fugitive to return to face charges in the United States. 2 FoReiGN
RELATIONS OF THE UNITED STATES 566 (1934); 2 FOREIGN RELATIONS OF THE UNITED STATES 552 (1933).

27 Paul O’Higgins, Disguised Extradition: The Soblen Case, 27 Mob. L. Rev. 521 (1964). The converse can
also occur whenever expulsion is used to defeat extradition. See In re Esposito, 7 Ann. Dig. 332 (STF
1932) (Braz.).

28 47 Stat. 2122 (1933).

29 R. v. Brixton Prison (Governor), ex parte Soblen, 3 W.L.R. 1154 (Q.B. Div]l Ct. 1962).

30 Matter of Barbie, Judgment of Oct. 6, 1983, G.P. 710 (Fr). See also M. CHERIF Basstouni, CRIMES
AGAINST HUMANITY IN INTERNATIONAL CRIMINAL Law 543-544 (2d ed. 1999) (discussing the Barbie
case); Leila Sadat Wexler, The Interpretation of the Nuremberg Principles by the French Court of Cassa-
tion: From Touvier to Barbie and Back Again, 32 CoLum. ]. TRANSNAT'L L 289 (1994).

31 United States v. Evans, 667 E. Supp. 974 (S.D.N.Y. 1987).
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States had not advised Bermuda that the supposed buyer of the arms was not in fact an Iranian
representative but a U.S. agent playing a role in a U.S. sting operation.

Evans and the other defendants moved to dismiss for lack of jurisdiction, arguing that jurisdic-
tion had been improperly obtained through fraud on the government of Bermuda.? The defen-
dants claimed that the offenses with which they had been charged were not extraditable and that
the United States gained jurisdiction over them by convincing Bermuda through misrepresenta-
tions to deport them to the United States.?® The court observed that “absent protest by Bermuda
as to a violation of international law and where Bermuda has not sought defendants’ return,
defendants have no standing to assert that a fraud has been committed upon Bermuda.”*
Because Bermuda did not protest the misrepresentation, the court denied the defendants’
motion and affirmed its jurisdiction. Thus, in the Evans case deportation replaced extradition,
which could not have been effectuated as the offenses charged were non-extraditable.

Disguised extradition is not limited to instances involving well-known persons. The Mexican
police arrested two men, Douglas Stevenson and Elbert Nero, after the two had attempted to
sell tires in Mexico from a vehicle stolen in Arizona. Following communication between the
Mexico and Arizona police authorities, the Mexican police transferred Stevenson and Nero
to Mexican immigration authorities, who transported them to the border and delivered them
to sheriff’s deputies from Maricopa County, Arizona. Stevenson and Nero were tried for and
convicted of a federal crime of transporting a stolen motor vehicle in foreign commerce. The
two men appealed on the grounds that because their surrender to the U.S. authorities by the
Mexican authorities constituted an extradition proceeding in violation of the provisions of the
Extradition Treaty between Mexico and the United States, the court lacked jurisdiction over
them. The Ninth Circuit Court of Appeals denied the motion to dismiss on the grounds that
the surrender of Stevenson and Nero did not violate any applicable laws, including the Extra-
dition Treaty.?> The court held that because the United States did not demand the surrender
of Stevenson and Nero, their surrender by Mexico was not an act of extradition but rather a
unilateral action of Mexico, which allowed that state to rid itself of undesirable aliens.*® The
disguised extradition through deportation was thus successfully effectuated.

This overview of disguised extradition would not be complete without a discussion of the 7ang
case. Although 7ang did not involve disguised extradition strictu sensu, as it involved no use of
the immigration procedures ordinarily used to effectuate delivery of a person to a state seeking
him, the case did involve use of summary judicial proceedings allowing United States marshals
to deliver Tang to the Hong Kong authorities that sought him.

The United Kingdom, on behalf of the Crown Colony of Hong Kong, sought the extradition
of Tang from the United States on charges of fraudulent trading and accounting practices.?”
After a hearing, Judge Edmund Palmieri of the Southern District of New York certified to the
secretary of state that sufficient evidence existed to sustain the charges against Tang and that
he was extraditable.? Tang subsequently filed a habeas petition that Judge Palmieri, the same
judge who certified Tang’s extraditability, considered and denied.*

32 Id. at 978.

33 1d.

34 Id at 979.

35 Stevenson v. United States, 381 E.2d 142, 143 (9th Cir. 1967).
36 Id. at 144.

37 United States v. Tang, 657 E Supp. 1270, 1271 (S.D.N.Y. 1987).
38  In re Extradition of Tang Yee-Chun, 674 E. Supp. 1058, 1070 (S.D.N.Y. 1987).
39 Tang Yee-Chun v. Immundi, 686 E Supp. 1004, 1013 (S.D.N.Y. 1987).
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Tang then filed an appeal with the Second Circuit from Judge Palmieri’s denial of the habeas
petition along with a motion for stay of execution of the extradition order. As there is a right
to appeal from a district court’s denial of a habeas corpus petition, it would follow that a stay
should be granted as a matter of right pending the determination of the habeas denial appeal.
The motion for stay of execution was denied in an oral decision, and on Friday afternoon
Tang’s counsel sought through the clerk of the emergency judge of the Second Circuit an order
for a stay of execution. The clerk reported that the motion was denied, thus allowing U.S. mar-
shals to put Tang on a plane and send him to Hong Kong over the weekend. Once Tang left the
United States it was too late to appeal the oral denial of the stay of execution.

Such a device, which in a sense constitutes a violation of the petitioner’s rights when done over
a holiday period, creates a window of opportunity for U.S. marshals to effectuate the delivery
of a person under sufficient color of law to make it appear legal but which, in a sense, may
also be counted as a form of disguised extradition even though it does not involve the use of
immigration procedures.

3. U.S.Immigration Procedures as Alternatives to Extradition

3.1. Introduction

In light of the cumbersomeness and the difficulties that have characterized the process of extra-
dition, particularly the time delays and numerous procedural requirements, which sometimes
transform extradition proceedings into mini-trials, the tendency of states has been to turn
to alternative forms of rendition. Although states still resort to abduction,*' it violates world
public order and the individual human rights of the persons abducted. For these reasons,
states are probably more loathe to use abduction than they are to use other legal or quasi-legal
approaches to rendition. An alternative approach often is the use of immigration procedures.

In the United States, the practice has not been very frequent but has been resorted to at times
when attempts to extradite have failed, such as in the Doberty,*> Mackin,* or McMullen** cases,
or where extradition was not possible, such as in the Badalamenti case.®® The greatest frequency
in the use of disguised extradition by the United States is with Mexico® and Canada.?” In
practice, this means that citizens of Mexico, Canada, and the United States whose visas have
expired are sent across the border to the waiting hands of the federal or state agents of the
neighboring state.

40 See Chs. IX—XII.

41 See Ch. V.

42 Seeinfra Sec. 3.2.2 (discussing the Doberty case) and Ch. III (discussing Doherty’s asylum claim).

43 In re Mackin, No. 86 Cr. Misc. 1, at 47, 1988 U.S. Dist. LEXIS 7201, at *1 (S.D.N.Y. 1981), appeal
dismissed, 668 FE2d 122 (2d. Cir. 1981).

44 In re McMullen, 989 F.2d 603, 604 (2d Cir. 1993).

45 Seeinfra Sec. 3.2.1 (discussing the Badalamenti case).

46 See Bruce Zagaris, Mexico Deports Ohio Executive Fugitive Convicted of Fraud, 27 INT'L ENFORCEMENT
L. Rep. 515-517 (Jan. 2011); Bruce Zagaris, Extraditions between the U.S. and Mexico Increase Signifi-
cantly, 24 INT'L ENFORCEMENT L. Rep. 47-49 (Feb. 2008) (discussing the deportation of a Mexican
fugitive to Mexico by the United States); Rodrigo Labardini, Deportation in Lieu of Extradition from
Mexico, 20 INT'L ENFORCEMENT L. REP. 239 (June 2004); Rodrigo Labardini, Life Imprisonment and
Extradition: Historical Development, International Context, and the Current Situation in Mexico and the
United States, 11 Sw. J.L. & TraDE AM. 1 (2005).

47 Contrary to the practice during the Vietnam War in the 1960s, Canada is now deporting U.S. military
deserters from the Iraq war back to the United States. See Bruce Zagaris, Canada No Longer a Haven
Jor U.S. Military Deserters, 24 INT'L ENFORCEMENT L. ReP. 399401 (2008); Bruce Zagaris, Canada
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In the Luster case, Andrew Luster was expelled from Mexico to the United States, where he
had been convicted in absentia.®® Luster was the heir to Max Factor and was charged in Ven-
tura County, California, with eighty-seven counts of rape, sodomy, and poisoning.” He fled
to Mexico mid-trial, but was convicted in absentia and sentenced to 124 years in prison.”
Because of his conviction in absentia, Mexico most likely would have refused his extradi-
tion. After he was captured by bounty hunters, Mexico expelled him to the United States and
charged the bounty hunters with kidnapping.”!

Another example is that of Victor Tafur, who was arrested in 2000 and announced as the
first Colombian to be extradited from the United States.”® At the time of Tafur’s arrest, the
Immigration and Naturalization Service (now the United States Customs and Immigration
Service)*® served Tafur with a notice of deportation while he was in his jail cell.* The service of
the notice assured that if he was released on his extradition warrant, then removal proceedings
would begin.>

The United States has not yet developed a systematic, consistent policy on the use of immigra-
tion laws as an alternative to extradition. One exception is the denaturalization and deporta-
tion of Nazi war criminals, where the process is well developed.’® At various times this policy
has been directed against members of the Communist Party’” and members of organized

Deports U.S. Military Deserter and U.S. Sentences Him to 15 Months, 24 INT'L ENFORCEMENT L. REP.
436-437 (2008).

48 Labardini, supra note 46.

49  Id
50 d.
51 Id.

52 Ann Power, Justice Denied? The Adjudication of Extradition Applications, 37 Tex. INT'L L. J. 277 (2002);
Douglas Waller & Cathleen Farrell, 7he DEAs Big Bust: Did They Get the Wrong Guy?, TIME, Apr.
17, 2000.

53  In 2003 the Immigration and Naturalization Service was incorporated into the Department of Home-
land Security as the United States Customs and Immigration Service. See Ch. III, Sec. 5.1 for more
information.

54  Notice to Appear, I re Tafur-Dominguez (File No. A077 626 394, Case Nol PMI0003000060) (INS
Mar. 17, 2000). After the magistrate denied extradition, the INS warrant was still pending.

55 Power, supra note 52.
56 See infra Secs. 3.2.2 and 3.2.3.

57  Following the end of WWII, during the developing period of the Cold War, as part of a program to
drive communists from positions of power in the United States, the Department of Justice intensified
its campaign to deport alien communists. The undertaking was, however, frustrated by a number of
stumbling blocks. The deportation statute then in effect made no reference to communists or Commu-
nist Party members, as such. It provided only for the deportation of aliens who personally advocated,
or belonged to an organization that advocated, the violent overthrow of the U.S. government. In the
wake of the Supreme Court’s analysis of the Communist Party in Schneiderman v. United States, 320
U.S. 118 (1943), the lower courts refused to take judicial notice that the Communist Party fell within
the meaning of the deportation statute. Thus, the question of whether the Communist Party had a
violent nature needed to be addressed in every deportation proceeding. This turned out to be a costly
and time-consuming process, resulting in the production of former Communist Party members to
authenticate and testify as experts on the voluminous literature of the Party. In desperation, the Justice
Department sought legislative relief, and the deportation statute was ultimately amended to its pres-
ent form, which specifically names the Communist Party, among others, as a proscribed organization.
Maurice A. Roberts, 7he Grounds of Deportation, Statute of Limitations on Deportation, and Clarification
of the Nature of Deportation, 57 INTERPRETER RELEASES 157 (1980).
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crime, particularly the Mafia.”® More recently, the focus of denaturalization and deportation
proceedings has been on terrorists.

There have been numerous examples of deporting alleged terrorists over recent years, both
to and from the United States. One of the individuals behind the 1993 World Trade Center
bombing, Ramzi Ahmed Yousef, was apprehended by Pakistani authorities in February of
1995, and turned over to the FBI, who transported him to the United States the next day,
bypassing formal extradition processes.”” In 2003, Khalid Shaikh Mohammed, the alleged
terrorist behind the September 11 attacks, the 1993 World Trade Center Bombing, and the
2002 attack on the USS Cole was also captured by Pakistani authorities and turned over to the
United States, who detained him at the U.S. air base in Bagram, Afghanistan.®

When another state does not want to cooperate with the United States’ attempt to attain ter-
rorists, the United States proceeds with alternatives outlined in a Presidential Decision Direc-
tive, which states:

If we do not receive adequate cooperation from a state that harbors a terrorist whose extradition
we are seeking, we shall take appropriate measures to induce cooperation. Return of suspects
by force may be effected without the cooperation of the host government, consistent with the
procedures outlined in NSD-77, which shall remain in effect.

When a suspect’s location is ascertained, an asylum state may cooperate by extraditing the sus-
pect pursuant to a treaty, or handing him/her over to U.S. authorities by deportation or expul-
sion. A problem emerges when the asylum state does not cooperate with methods of rendition,
including, but not limited to, extradition. In the case of Alvarez-Machain, Mexico denied
the United States’ requests for extradition.®’ After Mexico’s decision, U.S. agents abducted
Alvarez-Machain, without the consent of the Mexican government, and returned him to the
United States for trial.

Another possibility is where the United States does not have an extradition treaty with an asy-
lum state. Without an extradition treaty, a state has no general duty under international law
to extradite.”” For example, the asylum state may be providing sanctuary for criminal suspects,
such as Afghanistan’s harboring of Osama bin Laden and al Qaeda operatives. In the aftermath
of the September 11th attacks, evidence pointed to Osama bin Laden and al Qaeda as potential

58 See Costello v. United States, 365 U.S. 265 (1961); United States v. Galato, 171 E Supp. 169 (M.D. Pa.
1959); United States v. Palmeri, 52 E. Supp. 226 (E.D.N.Y. 1943).

59 Matthew Slater, Trumpeting Justice: The Implications of U.S. Law and Policy for the International Rendi-
tion of Terrorists from Failed or Uncooperative States, 12 U. Miam1 INT'L & Comp. L. Rev. 151, 168-169
(2004); U.S. DEPARTMENT OF JUSTICE, TERRORISM IN THE UNITED STATES 9 (1997), available at http://
www.fbi.gov/stats-services/publications/terror_97.pdf.

60 Slater, supra note 59, at 168-169. See Liz Sly, Threat from bin Ladens Followers Is Lower, Officials Say,
CHr. Tris, Mar. 21, 2003, at 16, available at 2003 WL 17254163; Testimony of Robert S. Mueller, III,
Director, FBI, Before the U.S. Senate Committee on the Judiciary on Mar. 4, 2003. The War Against Ter-
rorism: Working Together to Protect America: Hearing Before the Senate Comm. on the Judiciary, 108th
Cong. 1 (2003), available at http://judiciary.senate.gov/testimony.cfm? id=612&wit_id=608; Michael
Daly, In Our Grasp Years Earlier, N.Y. DALy NEws, Mar. 2, 2003, at 2, available ar 2003 WL 4067029.

61 See Royal J. Stark, Comment: The Ker-Frishie-Alvarez Doctrine: International Law, Due Process, and
United States Sponsored Kidnapping of Foreign Nationals Abroad, 9 Conn. J. INT'L L. 113, 149 (1993)
(discussing that Mexico did not violate international law by declining to extradite Alvarez-Machain to
the United States).

62 1d. at 149-150.
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suspects. However, Afghanistan’s Taliban regime, which was sympathetic to al Qaeda, refused to
cooperate with U.S. authorities in extraditing those suspected of involvement in those attacks.

In the case of an uncooperative state, the United States first tries to induce cooperation
through diplomacy, economic sanctions, or even through disguised extradition, such as
luring. PDD-39 indicates that the United States may return suspects by force, without
the cooperation of an asylum state.®’ Although forcible abduction of criminal suspects
from foreign states will not divest U.S. courts of jurisdiction, it nonetheless violates
international law.**

There could be serious international consequences for the United States if it were to forcibly
abduct a suspect from an uncooperative foreign state. For instance, it could face a claim before
the International Court of Justice for violating the asylum state’s territorial integrity.> The UN
Security Council could also take up the matter and condemn the abduction, as it did follow-
ing Israel’s abduction of Eichmann from Argentina in 1960.% However, it is unlikely that the
Security Council could pass such a resolution, as the United States is a permanent member and
has veto power. Another possibility is a military response by the asylum state to the unauthor-
ized abduction.”

Immigration laws provide a simple and easily accomplished alternative to extradition. To use
this method of rendition, one would have to find out on what basis a person has established
status in the United States, and then determine on what grounds, under the immigration
laws, that status can be terminated or revoked. For example, persons whose status in the
United States derives from any type of a visa other than an immigration visa do not have the
same due process guarantees under the Fourteenth Amendment as do permanent residents
or citizens of the United States, though permanent residents are allowed lesser rights under
the amended Immigration and Nationality Act (INA) §§ 235(c), 240(b), and Title V. Con-
sequently, non-immigrants’ rights are determined exclusively by the INA, and their due pro-
cess rights are limited to the appropriate application of the INA’s provisions. It is clear, with
respect to these individuals, that once their visas expire, nothing obligates the United States
to renew or extend them. In the exercise of his or her discretion, the executive may or may
not grant visa renewals and extensions. If the executive does not renew or extend an alien’s
visa, the individual has no legal basis for remaining in the United States and will be required
to leave the country.

The question then arises whether the individual’s departure will be voluntary or involun-
tary, and whether the individual will be free to leave for a destination of his/her choice. If
he/she leaves prior to the termination of his/her lawful status in the United States, he/she
has the right to leave for any destination of his/her choice. If the visa holder overstays his/
her lawful status, he/she becomes deportable under the INA. He/she may seek voluntary
departure under § 240B of the INA, but the voluntary departure grant is discretionary, and

63 See Presidential Decision Directive-39: U.S. Policy on Counterterrorism (June 21, 1995), available at
heep://www.fas.org/irp/offdocs/pdd39.htm.

64 See M. CHERIF BAsSIOUNI, INTERNATIONAL EXTRADITION: UNITED STATES Law AND PracTicE 17 (3d

ed. 1996).

65  SeeMichael Gunlicks, Citizenship as a Weapon in Controlling the Flood of Undocumented Aliens: Evaluation
of Proposed Denials of Citizenship to Children of Undocumented Aliens Born in the United States, 63 GEo.
WasH. L. Rev. 551, 566 (1995) (discussing potential consequences for violations of international law).

66 U.N. SCOR, 15th Sess., 865th mtg, at 4, U.N. Doc. S/INF/15/Rev.1 (1960).
67 Slater, supra note 59, at 181-183.
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final authority rests with the executive.®® At this juncture, the individual may file a petition
for asylum® so long as the petition is made within one year of the individual’s arrival in the
United States.”

If the individual’s application for voluntary departure, and any other remedy he/she may have
applied for, is denied, the individual will be found to be a deportable alien and subject to
removal. Under the INA, a deportable alien has a right to designate a country of deportation.”!
The executive, however, has the authority to refuse deportation to the country of the alien’s
choice if such deportation would be prejudicial to the interests of the United States.”? The
alien can thus be sent to his/her country of origin, and if his/her country of origin is the one
seeking him/her, then, clearly, removal would obviate the need for extradition. On the other
hand, he/she may be deported to any other country on an involuntary basis, provided such
country would accept him/her, unless it is to a country where the alien fears for his/her life or
freedom because of his/her race, religion, nationality, membership in a social group, or politi-
cal opinion, as described by INA § 241(b)(3)(A). This process would also obviate the need
for extradition proceedings. Thus, deportation is one of the ways by which extradition can be
circumvented.

As Professor John Murphy has noted,

[Exclusion and deportation] are not designed for the purpose of cooperation in furthering the
international criminal justice system. Rather, both exclusion and deportation are civil processes,
designed for immigration control and dominated by the executive. As a consequence, exclu-
sion and deportation proceedings utilized for rendition purposes do not apply criminal justice
standards, either with respect to the interests of the states involved or to the protection of the
accused.”?

68 8 C.ER. 240.25 states that if the alien is permitted voluntary departure in lieu of removal proceed-
ings, then to be eligible for voluntary departure, an alien must show, among other things, that he is
able to leave the United States at his own expense. However, if the immigration judge orders voluntary
departure in lieu of removal after removal proceedings have taken place, then the alien, in order to be
eligible for that voluntary departure, has to have been a person of good moral character for the past five
years. 8 U.S.C. § 1229¢(b)(1)(B) (2000, as amended in 2006). Additionally, an alien found deportable
because of a conviction for an aggravated felony under 8 U.S.C. § 1227(a)(2)(A)(iii) (2000), or for ter-
rorist activity under 8 U.S.C. § 1227(a)(2)(A)(iii) (Supp. 1999), is ineligible for voluntary departure.
In making its decision as to the exercise of discretion in a request for voluntary departure, the executive
also considers the alien’s immigration history, nature of her entry into the United States, violation of
immigration and other laws, length of residence in the United States, family ties in the United States,
and humanitarian needs. /z re Seda, 17 I & N Dec. 550 (BIA 1980). Decisions concerning voluntary
departure are reviewed under an abuse of discretion standard. Garcia-Lopez v. INS, 923 F2d 72 (7th
Cir. 1991). For an overview of the development of voluntary departure in U.S. law and its relation-
ship to removal proceedings, see Michael P. Bracken, Comment: The Proper Interplay of the Volun-
tary Departure and Motion to Reopen Provisions of the Illegal Immigration Reform and Immigrant
Responsibility Act, 57 Cata. U. L. Rev. 511 (Winter 2008).

69 See Ch. 1.
70 INA § 208(a)(2)(B).
71 8 U.S.C. § 1231(b)(2)(a) (2000).

72 This decision, absent fraud, lack of jurisdiction, or unconstitutionality, is not reviewable. Doherty
v. United States, 908 F.2d 1108, 1113-1114 (2d Cir. 1990), revd on other grounds, 502 U.S. 314
(1992); Doherty v. Meese, 808 F.2d 938 (2d. Cir. 1986).

73 Joun MurrHY, PUNISHING INTERNATIONAL TERRORISTS: THE LEGAL FRAMEWORK FOR PoLicy INITIA-
TIVES 81-82 (1983).
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3.2. Exclusion, Deportation, and Denaturalization Procedures

INA removal (exclusion) provisions apply to persons deemed not to have entered the United
States yet, while the removal (deportation) provisions apply to persons who lawfully entered into
the country. Distinguishing between those who have been admitted from those seeking admission
has been defined by the amended INA § 101(a)(13)(A).”* Because aliens in removal (deportation)
proceedings are afforded more rights and procedural safeguards than aliens in removal (exclusion),
it may make a difference in which of the two proceedings the alien is placed. Prior to the passage
of the 1980 Refugee Act, there was no forum for claims of refugee status except in deportation
proceedings under § 243(h) of the pre-1996 amended INA, the provision for temporary with-
holding of removal to countries where the deportee fears persecution. At present, the reformed
INA § 241(b)(3) replaced § 243(h) by granting a conditional withholding of removal to a country
where the alien would be unsafe. On the other hand, asylum requests may be filed by the alien
inter alia during removal proceedings, and the immigration judge may adjudicate both proceed-
ings regardless of whether asylum was granted.”

The INA specifies procedures for adjudicating removal through excludability and deport-
ability. Because aliens in the United States have more rights than those merely “knocking
at the gates,” aliens are afforded greater protection in removal (deportation) hearings than
in removal (exclusion) hearings. Additionally, aliens in removal (deportation) proceedings
have more avenues of relief available to them than aliens in removal (exclusion) proceedings,
and the government bears the burden of proof in showing them removal (deportable).”® On
the other hand, in removal (exclusion) proceedings, except for returning resident aliens, the
alien bears the burden of establishing admissibility into the United States.”” Historically,
aliens already in the United States were entitled to more protection under the Due Process
Clause of the Constitution, whereas those “knocking at the gates” did not enjoy the same
benefits.”® After the 1996 amendments to the INA this is no longer the case.

It is clear that a host country would want to allow itself flexibility and discretion in its efforts to
filter out unwanted persons from the masses that flow to its ports. However, this flexibility may
cause immigration procedures to be used beyond their designated purposes, and immigration law
may thereafter become a viable rendition device alternative to extradition.

3.2.1. The Removal (Exclusion) Process”®

If a requested country wishes to extradite an alien who seeks entry to its territory but finds
extradition procedures to be too cumbersome, it may resort to removal (exclusion) procedures

74 'The INA defines “admission” and “admitted” as “the lawful entry of an alien into the United States
after inspection and authorization by an immigration officer” under 8 U.S.C. § 1101(a)(13) (2000,
as amended in 2006). Additionally, “entry” has been administratively and judicially construed as (1) a
crossing into the United States territory, (2)(a) inspection and admission by an immigration officer, or
(b) intentional evasion of inspection by an immigration officer, and (3) freedom from restraint. /n re
Patel, Interim Dec. 3157 (BIA 1991); /n re Ching and Chen, 19 1 & N Dec. 203 (BIA 1984); In re Lin,
18 1 & N Dec. 219 (BIA 1982); In re Pierre, 14 I & N Dec. 467 (BIA 1973).

75 8 C.ER. § 208.16(a) (1990). See also Ch. III (discussing asylum procedures and extradition).

76 8 U.S.C. § 1229a(c) (Supp. 1999). Alo see generally Woodby v. INS, 385 U.S. 276 (1966);
Gastelum-Quinones v. Kennedy, 374 U.S. 469 (1963) (holding that the INS must prove the alien’s
deportability by “clear, unequivocal and convincing evidence”). Additionally, relying on a Supreme
Court decision, the Attorney General has said that “[m]atters of doubt should be resolved in favor of
the alien in deportation proceedings. Fong Haw Tan v. Phelan, 333 U.S. 6 (1948).” In ¢ G., 9 1 & N
Dec. 159, 164 (A.G. 1961).

77 8 U.S.C. § 1229a(c) (Supp. 1999).

78 Plyler v. Doe, 457 U.S. 202 (1982); Bridges v. Wixon, 326 U.S. 135 (1945).

79  The exclusion proceeding, as with deportation, has been replaced by removal for actions commencing
after April 1997. For a discussion of grounds of inadmissibility as related to the removal process, see
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to accomplish the desired end. As the alien secking entry is not yet within the jurisdiction of the
requested state, he/she is not entitled to the benefits of due process that could hamper the efforts
of the requested state in removing him/her.

Immigration judges are authorized to conduct removal (exclusion) hearings;*® administer the
oath to witnesses; introduce evidence; and interrogate, examine, and cross-examine the alien
and the other witnesses.® In removal (exclusion) the alien bears the burden of proving his/her
admissibility.®

If the alien fails to prove his/her admissibility to the United States, he/she is excluded and is inad-
missible for a period of five years.®> The alien may appeal the exclusion decision to the Attorney
General, and while the appeal is pending, any final action with respect to the alien is stayed.*
Upon a final decision as to the aliens inadmissibility, he/she is to be immediately removed to
the country in which he/she boarded the vessel or aircraft on which he/she arrived in the United
States.®

There are ten categories of grounds comprising thirty-five classes of aliens currently excludable
at entry.*® An alien may be found excludable for fitting into one or more of the thirty-five classes
and may be subsequently ordered removed on such grounds. There are thus ample means of using
removal (exclusion) for rendition purposes. For example, a Nazi war criminal could fit into at least
three removal (exclusion) classes: (1) the use®” or threat, attempt or conspiracy to use® explosive
or firearm with intent to endanger the safety of one or more individuals; (2) participation in Nazi
persecutions;® and (3) willful misrepresentation of a material fact to procure visa or entry to the
United States.”

'The case of Vito Badalamenti provides a good example of how exclusion can be used where extra-
dition is unavailable as a vehicle of rendition. Vito Badalamenti, the son of Gaetano Badalamenti,

generally, KURZBAN, supra note 3, at 60—133 (collecting cases involving grounds of inadmissibility); 7.
at 133-161 (discussing procedures governing inadmissibility and collecting cases).

80 8 U.S.C. § 1229a(b)(1) (2000).
81 Id.

82 8 U.S.C. § 1229a(c)(2) (2000). Relying on I re Walsh ¢ Pollard, Kurzban notes that if a consular offi-
cial issued a visa to the alien, it is prima facie evidence of the alien’s admissibility sufficient to shift the
burden of proof to the DHS to show inadmissibility. KuRZBAN, supra note 3, at 62 (citing Interim Dec.
3111 (BIA 1988)).

83 8 U.S.C. § 1182(a)(6)(B) (2000), as amended Pub. L. 104-208, § 301(c)(1), 110 Stat. 3009-567.
84 8 U.S.C. § 1229a(c)(5) (2000).

85 8 U.S.C. § 1231(b)(1)(a) (2000), as amended Pub. L. 104-208, Sept. 30, 1996, 110 Stat. 3009-590,
3009-607, 3009-63. The Federal Regulations provide that:

[the excludable alien] shall be deported to the country where the alien boarded the vessel or aircraft
on which the alien arrived in the United States. If that country refuses to accept the alien, the alien

shall be deported to:
(1) The country of which the alien is a subject, citizen, or national;
(2) The country where the alien was born;
(3) The country where the alien has a residence; or
(4) Any country willing to accept the alien.
8 C.ER. § 241.25(b) (2001).
86 8 U.S.C. § 1182 (2000).
87 8 U.S.C.§ 1182(a)(3)(B)(iii)(V) (2000).

(
88 8 U.S.C. § 1182(a)(3)(B)(iii) (VI) (2000).
89 8 U.S.C. § 1182(2)(3)(E) (2000).
90 8 U.S.C. § 1182(a)(6)(C) (2000).
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was identified as a former leader of the Sicilian Mafia.”! In 1984, Vito Badalamenti and his father
were arrested in Spain at the request of the United States and in 1985 extradited to the United
States to stand trial in the “Pizza Connection” heroin traflicking case.”” While his father and sev-
enteen other defendants were convicted of different charges in the “Pizza Connection” case, Vito
Badalamenti was acquitted.”

Following his acquittal, Vito Badalamenti was unlawfully kept in detention instead of being
allowed to leave voluntarily to a country of his choice, a violation of the United States—Spain
Extradition Treaty. He was held on the grounds that because he was an alien paroled into
the United States solely for the purpose of standing trial, that ground of parole expired with
his acquittal, and the INS assumed jurisdiction over him.”* Vito Badalamenti petitioned for
a writ of habeas corpus. In deciding on his petition, Judge Thomas Griesa of the U.S. Dis-
trict Court for the Southern District of New York summarized Badalamenti’s situation in the
following way:

One would normally expect that a person extradited to the United States would, upon acquittal
of the criminal charges here, be free to return to the country from which he had been extradited.
However, in the present case it quickly became apparent that the matter was not so simple. Spain
would not receive him back. Italy, the country of his citizenship, would receive him, but peti-
tioner did not wish to go to Italy because he faces criminal charges there. The extradition treaty
between the United States and Spain provides that a person extradited under the treaty cannot
be tried by the requesting nation for another offense and cannot be extradited to a third nation
unless he has not left the territory of the requesting nation within 45 days after “being free to
do so.” This provision places limits upon further prosecution in the United States and upon
extradition to Italy, but otherwise does nothing to solve the problems about petitioner’s status.

On March 10, 1987 the INS sent the petitioner a letter stating that he was free to leave the
United States for a country that demonstrated a willingness to accept him. The letter stated that
petitioner should notify the INS by March 13 of arrangements to depart by March 17, and that
otherwise the INS would commence exclusion and deportation proceedings. By March 17 there
was no country willing to receive petitioner which he was willing to go to.. .

On March 30, 1987 the Immigration Judge handed down a ruling that petitioner was inadmissi-
ble. Presumably the effect of this ruling is to give the INS the right to exclude and deport him.. .

On April 23 petitioner’s attorneys advised the INS that Paraguay would accept the petitioner.
Petitioner made a reservation on a flight from Miami to Paraguay departing April 26, but he was
not transported by the INS to take that flight. There is a question about whether the INS was at
fault in this... Another possibility which was explored was having petitioner leave April 27 on
a flight to Paraguay via Brazil. Petitioner refused to take this flight because of possible problems
in Brazil.

On April 29 the INS took petitioner to an airport for a flight to Paraguay which did not involve
Brazil. However, the Commissioner of the INS interceded at the last minute and directed that
petitioner not be allowed to leave.

The record shows that the Italian government had been in touch with the Office of International
Affairs of the Department of Justice about the possibility of having petitioner deported to Italy. It was
this which ultimately caused the INS to prevent the petitioner’s departure for Paraguay. The Justice
Department has now concluded that he should be deported to Italy.”

91 Ralph Blumenthal, Acquitted in “Pizza Connection” Trial, Man Remains in Prison, N.Y. TiMEs, July 28,
1988, at 3. See generally SHANA ALEXANDER, THE P1zza CoNNECTION (1988).

92 Badalamenti v. Sava, 1987 U.S. Dist. LEXIS 4925, at *1 (S.D.N.Y. June 15, 1987).
93 Blumenthal, supra note 91.

94 See Blumenthal, supra note 91.

95 Badalamenti, 1987 U.S. Dist. Lexis 4925, at *1-4 (emphasis added).
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In May, Paraguay withdrew its offer to admit Vito Badalamend, forcing Judge Griesa to deny his
habeas petition, and to hold that:

Regardless of whether the United States Government was to some extent at fault in this regard,
the fact is that petitioner can offer no country of his choice where he can go.

There is no basis at the present time for this court to order petitioner’s release from custody since he
does not have any viable proposal for leaving the country and it would be wholly inappropriate to
have him at liberty in the United States.”®

Judge Griesa’s opinion shows clearly that the government, not being able to extradite Vito Badala-
menti to Italy due to provisions in the United States—Spain Extradition Treaty, resorted to exclu-
sion to achieve the desired result.”

3.2.2. The Removal (Deportation) Process®®

The INA” contains removal (exclusion) and removal (deportation) provisions intended to pro-
tect the United States from aliens considered actually or potentially undesirable. While the gen-
eral concept is widely accepted, the grounds and procedures relating to exclusion and deportation
are matters of some controversy. The provisions are characterized by some as unduly harsh and
inhumane and are criticized for not providing a fair hearing.'® Others claim the provisions are
so highly technical as to be vulnerable to sophisticated legal maneuvering that renders them
ineffective.'”!

It is more difficult for the requested state to use the removal (deportation) process as an
alternative rendition device than the removal (exclusion) process because an alien in removal
(deportation) proceedings has the benefit of due process rights.!” Essentially, once an alien
is deemed to have entered the United States, his/her removal is difficult. Not only is the
alien allowed the benefits of due process, but the decision of the immigration judge as to the
alien’s deportability must be based on reasonable, substantial, and probative evidence and
must be established by clear, convincing, and unequivocal evidence.'® It is thus difficult to
establish an alien’s deportability. The next difficulty is that the alien is allowed to designate a

96 Id. at5.
97 Upon his return to Italy, Vito Badalamenti was acquitted and released.
98  For a more detailed discussion of deportation grounds and procedures, see KurzBan, supra note 3,

at 65-157. For a discussion on the usefulness of a Freedom of Information Act Request to obtain
information about deportation as an alternative to extradition, see Bruce Zagaris, Freedom of Informa-
tion Act Request Illumines Use of Deportation as Alternative to Extradition, 23 INT'L ENFORCEMENT
L. REep. 344—345 (2007). See also CHrisTOPHER H. PYLE, EXTRADITION, POLITICS, AND HUMAN RIGHTS
207-217 (2001).

99 66 Stat. 163 (1952) (codified as amended in various sections of 8 U.S.C.).

100 For example, the U.S. Supreme Court has equated deportation with banishment. See Rosenberg v. Flu-
eti, 374 U.S. 449 (1963); Fong Haw Tan v. Phelan, 333 U.S. 6 (19438).

101  DEPARTMENTS OF JUSTICE, LABOR AND STATE, INTERAGENCY TAsk FORCE on ImmiGratiON PoL-
1cy: A Starr Report 411 (1979).

102 Plyler v. Doe, 457 U.S. 202 (1982); Bridges v. Wixon, 326 U.S. 135 (1945). However, the 1996
ITRIRA, 110 Stat. 3009-641 Public Law 104-208 Sept. 30, 1996, § 354, significantly affected the due
process rights of alien residents by allowing the use of “secret evidence” in certain removal proceedings.

103 Woodby v. INS, 385 U.S. 276 (1966) (stating that the INS must prove the alien’s deportability by “clear,
unequivocal and convincing evidence”). Furthermore, matters of doubt are to be resolved in favor of the
alien. Fong Haw Tan v. Phelan, 333 U.S. 6 (1948). Additionally, considerable precedent exists for the
proposition that deportation statutes must be construed in favor of aliens. Rosenberg v. Flueti, 374 U.S.

449 (1963); Bonetti v. Rogers, 356 U.S. 691 (1958).
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country to which he/she wishes to be removed (deported) under the “voluntary departure”
system.!% If the country of designation accepts him/her, and it does not happen to be the
requesting state, then the use of the removal (deportation) process as a rendition device has
been unsuccessful. Finally, an alien in removal (deportation) proceedings may apply for
various means of relief, including asylum.!® These factors make it difficult for the requested
state to remove (deport) aliens lawfully present in the country. To obtain relief from removal
(deportation), however, the alien must first qualify for the particular means of relief he/she
seeks and, if that means of relief is discretionary, he/she must receive the favorable discretion
of the immigration judge.

There is a wide range of grounds justifying removal (deportation), which are divided into six
general categories including: (1) aliens excludable at the time of entry,'* (2) other violations of
lawful alien status,'”” (3) economic grounds,'” (4) security and political grounds,'” (5) failure
to register and falsification of documents,'"* and (6) criminal grounds.'"!

A removal (deportation) case generally begins with an investigation by the USCIS to estab-
lish whether an individual is an alien and whether he/she is deportable. The USCIS seeks to
ascertain alienage, whether the alien is subject to removal (deportation), whether he/she will
depart promptly from the United States without removal (deportation) proceedings, and
whether he/she should be arrested. Provided the USCIS decides to proceed against the alien,
it files a notice to appear with the immigration court.''? An immigration officer then issues
a notice to appear to be served to the alien, which contains, among other things, the “charge
against the alien.”'"® The Attorney General may issue an arrest warrant, arrest the alien, and
take him/her into custody pending a decision on his/her deportability.!'* The arrested alien
may be released on bond in an amount not less than $1,500,'" or without bond on condi-
tional parole.''

104 8 US.C. § 1231(b)(2)(A) (2000). An alien may designate one country to which she wishes to be
deported. Provided that the country is willing to accept her and “unless the Attorney General, in his dis-
cretion, concludes that deportation to such country would be prejudicial to the interests of the United
States,” the alien will be deported to such country. /2.

105  Relief from deportation includes voluntary departure under § 240B of the INA (8 U.S.C. § 1229¢(a),(b)
(2000)), cancellation of removal and adjustment of status under § 240A of the INA (8 U.S.C. § 1229b
(2000)), waiver of inadmissibility under § 212 of the INA (8 U.S.C. § 1182(e) (2000)), and asylum or
withholding of removal under §§ 208(a) and 241(b)(3)(B) of the INA respectively (8 U.S.C. §§ 1158,
1231(b)(3)(B) (2000)).

106 8 U.S.C.§ 1227(a)(1) (Supp. 1999).

107 These include entry without inspection or presence in the United States in violation of law (8 U.S.C.
§ 1227 (a)(1)(c)(i) (2000)), failure to maintain non-immigrant status (8 U.S.C. § 1227 (a)(1)(c)(i)
(2000)), termination of conditional permanent residence (8 U.S.C. § 1227(a)(1)(D) (2000)), encour-
agement of or aid in illegal immigration (8 U.S.C. § 251(a)(1)(E) (2000)), and marriage fraud (8
U.S.C. § 1251(a)(1)(G) (2000)).

108 8 U.S.C. § 1227(a)(5) 1994 (2000).

109 8 U.S.C.§ 1227(a)(4) 1994 (2000).

110 8 U.S.C.§ 1227(a)(3) 1994 (2000).

111 8 U.S.C.§ 1227(a)(2) 1994 (2000).

112 8 C.ER. §239.1(a) (2001).

113 Id

114 8 U.S.C.§ 1226(a) (2000).

115 Id. (with security approved by, and containing conditions prescribed by, the Attorney General.)
116 /d.
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Every detained alien, according to regulations, shall be notified that he/she may communi-
cate with the diplomatic officers of the country of his/her nationality.'”” Existing treaties with
certain countries listed in the regulations require immediate notification to appropriate diplo-
matic officers on behalf of the alien, whether or not he/she requests such communication.'*®

When an alien is dissatisfied with the bond or custody decision of the USCIS, he/she may
apply to an immigration judge for redetermination as to bond or custody.'”” The bond or
custody redetermination proceeding is conducted separately from the removal (deportation)
hearing, and the redetermination may be appealed by the alien and by the INS to the Board of
Immigration Appeals (BIA).'%

A deportation hearing follows the issuance of the Order to Show Cause. The deportation
hearing is conducted before an immigration judge'' and, in almost all cases, with an INS
trial attorney.'”? The hearing should be held in the district of the alien’s arrest or residence.
Deportation hearings are open to the public; however, the immigration judge may, at his/her
discretion, exclude particular individuals or the general public from the hearing.'* Removal
proceedings may take place in person, in the absence of the alien (where agreed to by the par-
ties), through video conference, or, subject to the alien’s consent, via telephone conference.'
As noted above, the decision of the immigration judge must be based upon reasonable, sub-
stantial, and probative evidence on the issue of removal (deportability),'* and the USCIS must
establish alienage and deportability by clear, convincing, and unequivocal evidence.'*

In his/her removal (deportation) hearing, the alien, known as the respondent, has the right
to a reasonable notice of the charges against him/her,'” the right to a reasonable opportu-
nity to present evidence and to cross-examine witnesses,'* the right to counsel,'” and the
right to a fair hearing under the language of the statute and the Due Process Clause of the Fifth

117 8 C.ER. §236.1(e) (2001).

118 Id
119 8 C.ER. § 236.1(d)(1) (2001).
120 14

121 8 U.S.C. § 1229a (2000) (governing proceedings to determine deportability); INA § 240.1(b)(1)
(regarding authority of immigration judges in deportation proceedings).

122 INA § 240.1(b)(4)(a) (concerning aliens privilege to be represented by a trial attorney).

123 8 C.ER. §240.10(a)(7)(b) (2001); 8 C.ER. § 1003.27 (2011).

124 INA § 240.1/(b)(2)(A)(B). For a detailed discussion of U.S. removal proceedings, and a compara-
tive analysis of the discretion afforded to U.S. immigration judges and Canadian immigration judges,
particularly with regard to considering family ties in removal proceedings, see Adam Collicelli, Note,
Affording Discretion to Immigration Judges: A Comparison of Removal Proceedings in the United
States and Canada, 32 B.C. INT'L & Comp. L. Rev. 115 (2009).

125 8 U.S.C. § 1229a(c)(3)(A) (2000).

126 Woodby v. INS, 385 U.S. 276 (1966).

127 8 U.S.C. § 1229a(a)(2) (2000). See also 8 CFR 1240.10.

128 8 U.S.C. § 1229a(b)(4)(B) (2000).

129 8 U.S.C.§ 1229a(b)(4)(A); 8 U.S.C. § 1362 (2011) (regarding right to representation by counsel at no
expense to the government). See also 8 C.ER. § 292.5(b) (1995) (concerning right to representation).
In the United States Code, the alien has a privilege of representation. However, that privilege becomes a
right in the Code of Federal Regulations in the context of the examination of a person at various points
in removal proceedings. The result of this is that approximately two-thirds of noncitizens in removal
proceedings proceed pro se, even during periods of examination of the person. See Michael Kaufman,
Note: Detention, Due Process, and the Right to Counsel in Removal Proceedings, 4 Stan. J. C.R. &
C.L. 113, 114, 124 (2008).
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Amendment.'* Due process is not guaranteed for those aliens who have unlawfully entered.'!
In Shaughnessy the court quoted approvingly that “Whatever the procedure authorized by
Congress is, it is due process as far as an alien denied entry is concerned.”?* With the adoption
of the INA, Congress abolished the concept of entry in favor of admission, which is now the
standard terminology used in U.S. immigration law.

In removal hearings, the immigration judge opens the hearing by reading the “factual allega-
tions and the charges in the notice to appeal” as described by Title 8 of the CFR, Part 240.10(a)
(6), and 8 CFR, Part 1240.10(a)(6)."*® The alien is generally called as the first witness, after
which adverse witnesses may be called. Upon completion of the government’s case, the alien
may rebut. At any time prior to the immigration judge’s decision as to removal (deportability),
the alien may request relief from removal (deportation).!*

The decision of the immigration judge is final.’® No appeal is possible where voluntary depar-
ture is denied, but such denial does not prejudice the alien’s right to apply for voluntary depar-
ture under section 240.26 or relief from removal under any provision of law.!*® All other cases
involving removal (deportability) are appealable to the BIA within thirty days of the final
removal decision.’” An alien may file a motion to reconsider within thirty days of the final
removability decision, and one motion to reopen within ninety days.'*® After the order of
removal (deportation) achieves administrative finality, the alien may seck judicial review or
take further administrative steps. Provided appeals have been waived or exhausted, the USCIS
will complete the arrangements for the alien’s deportation.

The removable (deportable) alien has the right to specify a country to which he/she would pre-
fer to be removed.'® The alien will be removed to a country of his/her designation, provided
that the country is willing to accept him/her, and that deportation to such country would not
be, in the discretionary determination of the Attorney General, prejudicial to the interests of
the United States.!®* The alien may not, however, designate a country contiguous to the United
States or adjacent islands unless the alien is a citizen or subject of, or had a residence in, such
place.'! If the country designated by the alien refuses to accept him/her, he/she is ordered
removed to the country of his/her citizenship; if that country also refuses to accept him/her,
then the removal will be to any country willing to accept him/her.'** It should be noted that

130  Plyler v. Doe, 457 U.S. 202 (1982); Bridges v. Wixon, 326 U.S. 135 (1945) (except under the special
removal procedure of alien terrorists pursuant to INA § 504(e)(1)(A)).

131 Bridges v. Wixon, 326 U.S. 135 (1945); Shaughnessy v. United States ex re/ Mezei, 345 U.S. 206
(1953).

132 Id. at 212, quoting Knauff v. Shaughnessy, 338 U. S. 544 (1950).

133 The 2011 C.ER. has removed and reserved part 240.10 of Tite 8. This provision can be found in
the 2001 version of part 240.10 of Title 8 of the C.ER. For the federal regulations on the conduct of
removal hearings, see 8 C.ER. §1240.1 ez seq. (2011).

134 See supra note 76 (listing various means of relief from deportation and referencing statutory provisions).

135 8 C.ER. §240.14 (2001) (covering finality of order); 8 C.ER. § 1003.39 (2011) (finality of decision); 8
C.ER. §3.39 (1995) (“[An] Immigration Judge’s decision becomes final upon waiver of appeal or upon
expiration of the time to appeal if no appeal is taken.”).

136 8 C.ER. § 240.25(e) (2011).

137 8 C.ER. § 240.15 (2001) (regarding appeals). This provision has been removed and reserved in the
2011 C.ER. and is no longer defined as it was in the 2001 version. However, for the provision regarding
appeals of orders of removal, see 8 CER. § 1240.15 (2011).

138 8 U.S.C. § 1229a(c)(6) (motion to reconsider) (7) (motion to reopen) (2011).
139 8 U.S.C. § 1231(b)(2)(A) 1994 (2000).

140 Id.

141 Id.

142 Id.
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unless there is a country willing to accept the alien, deportation cannot take effect and the
alien will remain in custody. Because the alien may designate only one country of deportation
and because it is within the discretion of the Attorney General to not deport him/her to such
country if it would be prejudicial to the interests of the United States, the government enjoys
substantial flexibility in the deportation of an alien. This means that deportation proceedings
can be manipulated as an irregular rendition device.

An example of how deportation proceedings could replace extradition as a means of surrender-
ing an individual can be seen in the handling of former Nazi war criminals who immigrated to
the United States after WW II. Consider the following hypothesis: a foreign nation is seeking
the extradition of a former Nazi war criminal and extradition proceedings prove too cumber-
some or are unavailable due to treaty provisions; in this case deportation proceedings may be
substituted. Through removal (deportation), an individual may be delivered to the requesting
foreign state without employing extradition proceedings. The Justice Department has created
a special unit to coordinate war crimes litigation, including removal (deportation) proceedings
against alleged former war criminals living in the United States as aliens, as well as denatural-
ization of former war criminals currently living in the United States as naturalized citizens.'*

The removal (deportation) of Nazi war criminals is not the only example of how immigration
laws have been manipulated to serve as an alternative means of rendition.'** Maurice A. Rob-
erts, the former Chairman of the BIA, in a discussion on the use of deportation to remove
communists from the United States, explained that:

responding to periodic tensions, Congress has from time to time added fresh groups of aliens to
the excludable and deportable classes, followed some time later by additional avenues of discre-
tionary relief as new hardships were exposed by the over-broad new restrictions. None of the new
restrictions, however, are ever repealed.'®

Roberts also mentioned that unusual excesses can be contemplated by the INS (now the
USCIS) in a time of crisis, in reliance on the plenary power of Congress in the immigration
area. This has become readily apparent with the push for broader executive discretion in the
wake of the tragic attacks suffered by the United States on September 11, 2001.'4

Uneasy relations between the United States and Iran in the early 1980s presented a similar
crisis. Iranians seeking political asylum in the United States made their appeal under what
was at the time § 243(h) of the INA, on the grounds that they would be subject to persecu-
tion if they were returned to Iran. Almost without exception, asylum requests from Iranians
were denied.’”” An illustrative case of the manipulation of immigration laws to serve a specific

143 For a full discussion, see Robert A. Cohen, Note, United States Exclusion and Deportation of Nazi War
Criminals: The Acts of October 30, 1978, 13 N.Y.U. J. INT’L L. & Por. 101 (1980). The INS unsuc-
cessfully attempted to operate a Special Task Force to denaturalize and deport Nazi war criminals. The
Attorney General eventually transferred the Task Force to the Criminal Division of the Department of
Justice. Moeller, supra note 6, at 817-818.

144 See infra Sec. 3.2.3 (Denaturalization).

145 Roberts, supra note 57, at 158.

146 See Narenji v. Civiletti, 481 F. Supp. 1132, 1139 (D.D.C. 1979), wherein it is stated “It is not surpris-
ing then that the Supreme Court has also declared that over no conceivable subject is the legislative
power of Congress more complete that it is over’ the immigration and naturalization of aliens.” Accord
Fiallo v. Bell, 430 U.S. 787, 792 (1977); Kleindienst v. Mandel, 408 U.S. 753 (1972). See also Oceanic
Steam Navigation Co. v. Stranaham, 214 U.S. 320, 330 (1909). Congressional power is so broad in
such matters as to entitle Congress to “make rules that could be unacceptable if applied to citizens.”
Mathews v. Diaz, 426 U.S. 67, 80 (1976); USA PATRIOT Act of 2001, Title IV, Subtitle B (“Enhanced
Immigration Provisions”).

147 See Christopher T. Hanson, Note, Behind the Paper Curtain: Asylum Policy versus Asylum Practice, 7
N.Y.U. Rev. Law & Soc. CHANGE 107, 117-121 (1978). Under the Shah, Iran strenuously objected to
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purpose is Narenji v. Civiletti."*® The case was brought by the Attorney General in response
to a regulation issue by the Attorney General (8 C.ER. 214.5), which was effective only
against Iranian students. Contrary to general trends in the adjudication of such regulations,
the district court in Narenji declared the regulation unconstitutional for singling out Iranian
students and thus violating their Fifth Amendment right to equal protection of the laws.'”
But the effect of the district court decision was short-lived as a month and a half later the U.S.
Court of Appeals for the District of Columbia reversed it. The appellate court rejected the
district court’s conclusion that the INA “does not empower [the Attorney General] to draw
distinctions among nonimmigrant alien students on the basis of nationality.”"*° The appellate
court specifically affirmed a reasonable basis test for discrimination, stating: “Distinctions on
the basis of nationality may be drawn in the immigration field by the Congress or the Execu-
tive. So long as such distinctions are not wholly irrational they must be sustained.”*!

Given the broad discretionary power of Congress with respect to removal by exclusion and depor-
tation, flexibility of immigration laws, lack of effective judicial review, and foreign policy con-
siderations, it is likely that if extradition proves fruitless the United States will use immigration
laws as an alternative rendition device. This alternative has been pursued with success on several
occasions.'>

A prominent example of this occurred with respect to Peter McMullen and Joseph Doherty.!?
McMullen, a former member of the Provisional Irish Republican Army (PIRA), entered the
United States illegally in 1978 using false documents. That year, the United Kingdom requested
his extradition from the United States for various acts McMullen had allegedly committed on
behalf of the PIRA. A U.S. magistrate denied the extradition request on the grounds of the
political offense exception. Following the denial of extradition, the United States attempted
to deport McMullen, before finally obtaining a deportation order to Ireland in 1986.'>
While McMullen was in the process of being deported to Ireland, the United Kingdom again
requested his surrender, this time under a new extradition treaty that eliminated the political
offense exception contained in the earlier treaty that had served as the basis for the denial of

the granting of asylum to Iranian citizens, and the United States bowed to these objections, regardless
of the possibility of persecution of those sent back to Iran.

148  Narenji v. Civiletti, 481 E Supp. 1132 (D.D.C. 1979), revd, 617 E2d 745 (D.C. Cir. 1979), cert.
denied, 446 U.S. 957 (1980).

149 Narenji, 481 E. Supp. at 1145.
150 Narenji, 617 E2d at 745, 747.
151  Id. at 747 (citations omitted).

152 McMullen v. United States, 953 F.2d 761, 763 (2d Cir. 1992). See also Barapind v. Reno, 225 E3d 1100
(9th Cir. 2000).

153 See supra notes 42—44 and accompanying text. See also Ch. III.
154 Id.

155 McMullen v. INS, 788 E2d 591 (9th Cir. 1986) (affirming Board of Immigration Appeals’ denial of
request for asylum and withholding of deportation). The final deportation order was preceded by the
following proceedings: (1) in 1980, an immigration judge found McMullen deportable but granted his
application for asylum and withholding of deportation; (2) the BIA reversed the decision, not believing
that McMullen would suffer persecution were he to return to Ireland (Zz re McMullen, 17 1 & N Dec.
542 (BIA 1980)); (3) the Ninth Circuit found that BIA’s finding of no likelihood of persecution was not
supported by substantial evidence (/2 re McMullen, 658 E2d 1312 (9th Cir. 1981)); (4) the BIA, again
considering McMullen’s request for asylum and withholding of deportation, found that by participat-
ing in PIRA activities, McMullen had participated in the persecution of others and could thus not be
considered a refugee or a person eligible for withholding of deportation, and ordered him deported to
Ireland (7 re McMullen, 19 T & N Dec. 90 (BIA 1984)); (5) the Ninth Circuit reviewed the BIA’s deci-
sion and affirmed (McMullen v. INS, 788 E.2d 591 (9th Cir. 1986)).
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the United Kingdom’s earlier extradition request for McMullen."”® McMullen sought to have
the new extradition request dismissed on the grounds that it was barred by the statute of limita-
tions, but the U.S. District Court for the Southern District of New York denied his motion,
and he was extradited to the United Kingdom."” As noted in Chapter III, the United Kingdom
sought to extradite Doherty from the United States for his participation in a PIRA killing of a
British Army captain. When a court barred Doherty’s extradition on political offense exception
grounds,® the INS deported him to the United Kingdom over his objection and his expressed
designation of Ireland as the country to which he wished to be deported. These are good exam-
ples of the successful use of deportation as an alternative to extradition.

There are several examples of the United States working with foreign governments to gain the
surrender of individuals to the United States through foreign immigration processes.'™ For
example, in United States v. Struckman, Rian Stuckman, a U.S. citizen, fled to Panama to avoid
charges of tax evasion and conspiracy to defraud the United States.'® United States and Pana-
manian authorities chose to remove Struckman from Panama through various visa revocations
and denials rather than through the use of formal extradition procedures.'®' In other situations,
the United States has filed an Interpol red notice and subsequently worked with the country
where the alleged criminal was present to obtain that criminal’s surrender via expulsion pro-
ceedings,'® or obtained surrenders from other countries via their deportation procedures.'®

156 In re Extradition of McMullen, No. 86 Cr. Misc. 1, at 47, 1988 U.S. Dist. LEXIS 7201, at *1 (S.D.N.Y.
June 24, 1988).

157  See McMullen v. United States, 989 F.2d 603 (2d Cir. 1993), cert. denied, 114 S. Ct. 301 (1993) (revers-
ing the earlier holding that the subsequent extradition treaty is an unlawful bill of attainder as applied
to McMullen); reversing in part, McMullen v. United States, 953 F.2d 761 (2d Cir. 1992) (affirming the
district court’s holding); McMullen v. United States, 769 E Supp. 1278 (S.D.N.Y. 1991) (holding that
the subsequent extradition treaty is an unlawful bill of attainder as applied to McMullen).

158 In re Doherty, 599 E. Supp. 270, 277 (S.D.N.Y. 1984).

159  The Council of Europe recently issued a document discussing this process of U.S. “disguised extradition.”
For the European perspective on this issue, see Opinion of the European Committee on Crime Problems,
Committee of Experts on the Operation of European Conventions on Co-Operation in Criminal Matters on
“Disguised Extradition i.e. Surrender by Other Means, Some Ideas to Start a Discussion,” PC-OC (2011)
09rev, May 16, 2011, available at http:/[www.coe.int/t/dghl/standardsetting/pc-oc/PCOC_documents/
PC-OC%20_2011_%2009%20rev%20E%20Mr%20Eugenio%20Selvaggi%20%20Disguised %20
Extradition%20and%20Comments%20%20Cz%20Rep-Belgium.pdf (last visited Sept. 28, 2012). See
also Mohamed & Another v. Pres. of the Rep. of South Africa 2001 (17) CCT 01 (CC) (S. Afr.)

160  United States v. Struckman, 611 E3d 560, 564 (9th Cir. 2010). See a/so United States v. Liersch, 2006
U.S. Dist. LEXIS 98439 (S.D. Cal. June 26, 2009) (involving an individual accused of money launder-
ing and tax evasion removed from Guatemala without formal extradition proceedings. As extradition
was not involved, the relator was not able to raise defenses under the United States—Guatemala extradi-
tion treaty).

161 Id.at 565-566 (the Ninth Circuit upheld the district court’s ruling that Struckman was under its juris-
diction and discussed the Ker/Frisbie doctrine; see Chs. V and VI).

162 See United States v. Gardiner, 279 Fed. Appx. 848, 849-850 (11th Cir. 2008) (unpublished opinion)
(upholding the expulsion and reasoning that “for extradition to be the sole method of transfer, the treaty
must expressly prohibit any other method.”); Yousef v. United States, 2011 U.S. Dist. LEXIS 79295 at
*2-3,*21 (S.D.N.Y. 2011) (the Honduran Department of Immigration and Alien Affairs issued an order
of deportation less than a month after the U.S. submitted an Interpol Red Notice application for the alleged
criminal’s arrest. The court reasoned, “A lawful arrest and expulsion, even if performed by armed, masked
agents, is simply not a kidnapping.”). The United States has also removed aliens to foreign states after the
foreign state issued an international arrest warrant for the alien. See Bruce Zagaris, U.S. Surrenders to Costa
Rica a Former Police Officer Wanted for Murder, 24 INT'L ENFORCEMENT L. Rep. 134-135 (Apr. 2008).

163 See Bruce Zagaris, Cuba Deports American Fugitive Wanted for Sexual Crimes against a Minor, 24
INT’L ENFORCEMENT L. ReP. 315-316 (Aug. 2008).
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3.2.3. The Denaturalization Process'®*

The fact that an individual has become a naturalized citizen of the United States does not mean
that he/she is no longer subject to possible removal (deportation). A naturalized citizen of the
United States may lose his/her citizenship through denaturalization, at which time he/she can
be subjected to removal proceedings.'® Denaturalization may play a significant role in extradi-
tion as well. For example, if a foreign country sought a naturalized citizen of the United States
and extradition proceedings proved fruitless or too cumbersome, denaturalization followed by
removal (deportation) provides an alternative.

In order to facilitate the surrender of naturalized U.S. citizens, the INA provided for the cre-
ation of the Office of Special Investigations (OSI). The OSI, which is a unit of the Criminal
Division of the U.S. Department of Justice, has the authority to find, investigate, and denatu-
ralize aliens.'®® An example of how denaturalization and removal (deportation) proceedings
operate in place of extradition proceedings can be found in cases involving Nazi war crimi-
nals.'”” Denaturalization cases are few, but as evidenced by the Demjanjuk case discussed below,
they reveal the possibility of abuse of the process in order to achieve desired results.'®®

Of the INAs many requisites for naturalization, the most important is that the applicant,
during the period of his permanent residence in the United States, has been a person of good
moral character.’® A material misrepresentation of an applicant’s moral character can be found
if the applicant failed to provide the INS with information concerning his association with the
Nazi government of Germany. Additionally, the Government may consider any past conduct
of the alien in appraising his present moral fitness.””

The Justice Department has brought denaturalization proceedings in several prominent cases
against naturalized citizens for alleged Nazi war crimes.'”" Perhaps the most famous of these

164 See KURZBAN, supra note 3, at 670—676 (discussing loss of citizenship). For an analysis of international
law regarding denaturalization of individuals with multiple nationalities, as well as the processes of
denaturalization, see William Thomas Worster, International Law and the Expulsion of Individuals with
More than One Nationality, 14 U.C.L.A. J. INT'L L. & For. Arr. 423 (Fall 2009).

165  See 8 U.S.C. § 1451 (2000) (concerning revocation of naturalization).

166  See Eli M. Rosenbaum, An Introduction to the Work of the Office of Special Investigations, 54 U.S.
Attorneys’ Bulletin 1 (Jan. 20006), available at http://www.justice.gov/usao/eousa/foia_reading_room/
usab5401.pdf (last visited Sept. 28, 2012).

167  Cohen, supra note 143, at 129. See also International Procedures for the Apprehension and Rendition
of Fugitive Offenders, 1980 Am. Soc’y INT'L L. Proc. 279; Moeller, supra note 6, at 817-843.

168  Demjanjuk v. Petrovsky, 10 F.3d 338 (6th Cir. 1993) (holding that the Office of Special Investigations
of the Department of Justice Criminal Division engaged in prosecutorial misconduct that “seriously
misled the court” and led to Demjanjuk’s forced departure from the United States and trial on capital
charges in Isracl). See generally Alfred de Zayas, Human Rights Implications of the Demjanjuk Case, 31
Tue GLOBE 3 (1994). See also CHrisToPHER H. PyLE, EXTRADITION, PoOLITICS, AND HUMAN RiGHTS
235-262 (2001).

169 8 U.S.C.§ 1427(a) (2000).

170 See United States v. Palciauskas, 734 F.2d 625 (11th Cir. 1984); United States v. Fedorenko, 455
E Supp. 893 (S.D. Fla. 1978), revd, 597 E2d 946 (5th Cir. 1979), affd, 449 U.S. 490 (1981). See also
56 INTERPRETER RELEASES 340, 340-342 (1979); Moeller, supra note 6, at 820 nn.143, 145.

171  See, e.g., United States v. Spogiris, No. CV-82-1804 (E.D.N.Y. May 18, 1984), affd, 763 E2d 115
(2d Cir. 1985), appeal docketed, No. 85-4163 (2d Cir. Feb. 26, 1985); United States v. Kungys, 571
E Supp. 1104 (D.N.]J. 1983), revd, 793 FE2d 516 (3d Cir. 1986); United States v. Kowalchuk, 571
E Supp. 72 (E.D. Pa. 1983), revd, 744 F.2d 301 (3d Cir. 1984), affd 773 E2d 488 (3rd Cir. 1985);
United States v. Palciauskas, 559 F. Supp. 1294 (M.D. Fla. 1983), aff'd, 734 E2d 625 (11th Cir. 1984);
United States v. Koziy, 540 E. Supp. 25 (S.D. Fla. 1982), affd, 728 E2d 1314 (11th Cir.), cert. denied,
469 U.S. 835 (1984); United States v. Schellong, 547 F. Supp. 569 (N.D. Ill. 1982), affd, 717 E2d
329 (7th Cir. 1983), cert. denied, 465 U.S. 1007 (1984); United States v. Dercacz, 530 E Supp. 1348
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cases involved John Demjanjuk, who was alleged to be Ivan Grozny, also known as “Ivan the Ter-
rible,” a notorious guard at the Treblinka extermination camp in Poland. Demjanjuk was admitted
for lawful permanent residence in the United States in 1952 and became a citizen of the United
States in 1958."7? Nearly thirty years later, the OSI, brought an action under the INA to revoke
Demjanjuk’s Certificate of Naturalization. The government alleged that Demjanjuk had willfully
concealed the fact that he had served with the Nazis as an armed guard at the extermination
camp and that this made him ineligible for an immigration visa and for citizenship in the United
States.'”? In 1981, following a trial, a district court entered an order revoking Demjanjuk’s Certifi-
cate of Naturalization and vacating the order admitting Demjanjuk to U.S. citizenship.'*

After his denaturalization, the INS commenced deportation proceedings against Demjan-
juk.”> An immigration judge found Demjanjuk deportable and designated the Soviet Union
as the country of deportation.”® The judge, however, also granted Demjanjuk the option of
voluntary departure from the United States."”” The BIA affirmed the finding of deportability,
but reversed the grant of voluntary departure.'”®

In the meantime, Israel requested Demjanjuk’s extradition from the United States pursuant
to an Israeli arrest warrant charging him with “crimes of murdering Jews.”'”” “[B]ased largely
on the District Court’s finding in the denaturalization case that Demjanjuk was Ivan the Ter-
rible,”'® the District Court held that sufficient evidence existed to conclude that there was
probable cause that Demjanjuk committed the acts alleged in the Israeli arrest warrant.'!
Consequently, the court certified to the secretary of state that Demjanjuk was extraditable to
Israel.'®

Demjanjuk was then extradited to Israel where he was tried, convicted, and sentenced to
death by the Jerusalem District Court.'® After Demjanjuk had spent seven years in an Israeli
prison, the Israeli Supreme Court reversed his conviction and ordered his acquittal and release
after considering evidence that cast doubt on the allegation that Demjanjuk was, in fact, Ivan
the Terrible.”®® Upon release, Demjanjuk returned to the United States, though not before

(E.D.N.Y. 1982); United States v. Linnas, 527 F. Supp. 426 (E.D.N.Y. 1981), affd, 685 F.2d 427 (2d
Cir.) (mem.), cert. denied, 459 U.S. 995 (1982); United States v. Demjanjuk, 518 E Supp. 1362 (N.D.
Obhio 1981), affd, 680 E2d 32 (6th Cir.), cert. denied, 459 U.S. 1036 (1982); United States v. Osidach,
513 E Supp. 51 (E.D. Pa. 1981); United States v. Fedorenko, 455 E. Supp. 893 (S.D. Fla. 1978), revd,
597 E2d 946 (5th Cir. 1979), affd, 449 U.S. 490 (1981). See also Moeller, supra note 6, at 831-833;
Irene A. Steiner, Note, Misrepresentation and Materiality in Immigration Law—Scouring the Melting
Pot, 48 ForpHAM L. REV. 471 (1980).

172 United States v. Demjanjuk, 518 E. Supp. 1362, 1363 (N.D. Ohio 1981), 4ffd, 680 E2d 32 (6th Cir.
1982), cert. denied, 459 U.S. 1036 (1982).

173 Demjanjuk, 518 F. Supp. at 1363.

174  Id. at 1386.

175 In re Extradition of Demjanjuk, 612 E. Supp. 544 (N.D. Ohio 1985), affd, Demjanjuk v. Petrovsky, 776
F.2d 571 (6th Cir. 1985), cert. denied, 475 U.S. 1016 (1986).

176 In re Extradition of Demjanjuk, 612 E Supp. at 544.
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180  Demjanjuk v. Petrovsky, 10 E3d 338, 356 (6th Cir. 1993).

181  In re Extradition of Demjanjuk, 612 E. Supp. 544 (N.D. Ohio 1985), affd, Demjanjuk v. Petrovsky, 776
F.2d 571 (6th Cir. 1985), cert. denied, 475 U.S. 1016 (1986).

182 Id.

183  The trial and appeal are discussed in Demjanjuk v. Petrovsky, 10 E3d 338 at 356 (6th Cir. 1993).
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overcoming the efforts of the Department of Justice to keep him from exercising his right of
return.

In 1993, the U.S. Sixth Circuit Court of Appeals, on its own motion, considered whether
attorneys of the OSI engaged in prosecutorial misconduct by failing to disclose exculpatory
evidence in their possession casting doubt on the assertion that Demjanjuk was the man
known as Ivan the Terrible.'® The court held that the OSI attorneys engaged in prosecutorial
misconduct and that their actions constituted fraud on the court. The court specifically stated:

[W]e hold that the OSI attorneys acted with reckless disregard for the truth and for the govern-
ment’s obligation to take no steps that prevent an adversary from presenting his case fully and
fairly. This was fraud on the court in the circumstances of this case where, by recklessly assum-
ing Demjanjuk’s guilt, they failed to observe their obligation to produce exculpatory materials
requested by Demjanjuk.'s

The Court also stated:

The attitude of the OSI attorneys toward disclosing information to Demjanjuk’s counsel was not
consistent with the government’s obligation to work for justice rather than for a result that favors
its attorneys’ preconceived ideas of what the outcome of legal proceedings should be...We do
not believe their personal conviction that they had the right man provided an excuse for reck-
lessly disregarding their obligation to provide information specifically requested by Demjan-
juk...the withholding of which almost certainly misled his counsel and endangered his ability
to mount a defense...'¥

Finally, the court acknowledged the political pressure exerted on OSI from outside forces,
noting that:

In August of 1978 Congressman Eilberg, the Chairman of an important committee, wrote then
Attorney General Bell a letter insisting that Demjanjuk be prosecuted hard because “we can-
not afford the risk of losing” the case. The trial attorney then in charge of the case, Mr. Parker,
wrote in his 1980 memorandum that the denaturalization case could not be dismissed because
of factors “largely political and obviously considerable.” Other lawyers in OSI wrote memos
discussing this case as a political “hot potato” that if lost “will raise political problems for us all
including the Attorney General.” Mr. Ryan, Director of the office, wrote the Assistant Attorney
General of the Criminal Division in 1980 that OSI had “secured the support in Congress, Jew-
ish community organizations, public at large for OSI—press coverage has been substantially
favorable and support from Jewish organizations is now secure,” but he went on to say that “this
support can't be taken for granted and must be reinforced at every opportunity.” Mr. Ryan also
testified that “in 1986, which was the year before the [Israeli] trial [of Demjanjuk], I went to
Israel for about 10 days on a lecture tour that was sponsored by the Anti-defamation League...”
It is obvious from the record that the prevailing mindset ac OSI was that the office must try to
please and maintain very close relationships with various interest groups because their continued

existence depended upon jt.'$

The court then vacated the judgment of the district court and its own judgment in Demjan-
juk’s extradition case “on the ground that the judgments were wrongly procured as a result of
prosecutorial misconduct that constituted fraud on the Court.”'® Neither Demjanjuk’s return
to the United States nor the prosecutorial misconduct addressed by the Sixth Circuit, however,

185  Id. at 339.

186  Id. at 354.

187  Id. at 349-350.

188  Id. at 354-355 (citations omitted).
189  Id. at 356.
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ipso facto invalidated Demjanjuk’s denaturalization, nor did they preclude renewed extradi-
tion proceedings against him at a later point. In fact, Demjanjuk was deported to Germany
in 2009 to face trial, and was sentenced by a German court to five years in prison after being
found guilty of taking part in the murder of tens of thousands of individuals while working
as a guard at the Sobibor concentration camp.'® The Demjanjuk case highlights the fact that
in cases involving denaturalization and extradition, the government can effectively pick and
choose the proceeding that will most easily accomplish its objective.

Denaturalization has been used on numerous occasions to deal with naturalized U.S. citizens
who were Nazis."”! In United States v. Walus,'*> the defendant, Frank Walus, was denatural-
ized on May 30, 1978, after Judge Julius Hoffman held that the record established that the
defendant had been a member of the Gestapo during WWII and committed criminal acts of
violence. Judge Hoffman found that Walus had gained his citizenship illegally by concealing
these facts, which reflected his lack of good moral character."?

In United States v. Fedorenko,"* the defendant, Feodor Fedorenko, was a Russian soldier cap-
tured by German forces in 1941. He had been trained by the Germans to serve as an armed
concentration camp guard and had been sent to the Treblinka extermination camp. In 1949,
Fedorenko applied for admission to the United States. In his visa application he deliberately
falsified his whereabouts during the war years and did not reveal his service as a concentration
camp guard. Fedorenko was naturalized in 1970. However, in August 1977, the government
filed a denaturalization complaint against Fedorenko under § 340(a) of the INA. Fedorenko
admitted that he had falsified his visa application, but asserted that he had done so out of fear
of repatriation to the Soviet Union. The district court found in favor of Fedorenko, but the
court of appeals reversed, stating that:

There is a crucial distinction between a district courts authority to grant citizenship and its
authority to revoke citizenship. In the former situation, the court must consider facts and cir-
cumstances relevant to determining whether an individual meets such requirements for natural-
ization as good moral character and an understanding of the English language, basic American
history, and civics. The district courts must be accorded some discretion to make these determi-
nations. Once it has been determined that a person does not qualify for citizenship, however, the
district court has no discretion to ignore the defeat and grant citizenship. The denaturalization

190  Jack Ewing & Alan Cowell, Demjanjuk Convicted for Role in Nazi Death Camp, N.Y. TiMEs, May
12, 2011.

191  In the past, there have been a number of denaturalization cases of Nazi war criminals’ see United States.
v. Tittjung, 235 E3d 330 (7th Cir. 2000); United States v. Dailide, 227 F.3d 385 (6th Cir. 2000);
Breyer v. Meissner, 214 FE3d 416 (3rd Cir. 2000); United States.v. Szehinskyj, 104 ESupp.2d 480
(E.D. Pa. 2000); Tittjung v. Reno, 199 E3d 393 (7th Cir. 1999); Hammer v. INS, 195 E3d 836 (6th
Cir. 1999); United States. v. Lindert, 142 E3d 437 (6th Cir. 1998); United States. v. Hajda, 135 E3d
439 (7th Cir. 1998); United States v. Balsys, 524 U.S. 666, 118 S.Ct. 2218 (1998); United States.v.
Stelmokas, 100 F.3d 302 (3rd Cir. 1996); United States v. Lileikis, 929 E Supp. 31 (D. Mass. 1996);
United States v. Koreh, 59 E3d 431 (3d Cir. 1995); United States v. Gecas, 50 E3d 1549 (11¢h Cir.
1995), vacated by 81 F3d 1032 (11th Cir. 1996), rebg on banc, 120 E3d 1419 (11th Cir. 1997);
United States v. Ragouskas, 1995 WL 86640 (N.D. Ill. 1995); United States v. Breyer, 41 E3d 884
(3d Cir. 1994); United States v. Hutyrczyk, 803 E. Supp. 1001 (D.N.J. 1992); Kairys v. INS, 981 E2d
937 (7th Cir. 1992).

192 United States v. Walus, 453 E. Supp. 699 (N.D. Ill. 1978), revd, 616 E.2d 283 (7th Cir. 1980). See also
David Kreig, Hunting Nazis: Trying Task for Immigration Service, Nat. L.]., Nov. 6, 1978.

193 Walus, 453 E. Supp. at 716.
194 United States v. Fedorenko, 597 E2d 946, affd, 449 U.S. 490 (1981). It was the first Supreme Court

decision in a denaturalization case. See generally Moeller, supra note 6, at 820-822.
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statute, 8 U.S.C. Section 1451, does not accord the district courts any authority to excuse the
fraudulent procurement of citizenship.'”

In Linnas v. Immigration and Naturalization Service,"® the Second Circuit upheld the deporta-

tion of Karl Linnas as a Nazi war criminal. Linnas had entered the United States in 1951 and
was naturalized in 1960. In 1979, the government began proceedings to revoke his citizen-
ship on the grounds that he had procured it fraudulently, arguing that Linnas had not been a
university student during WWII, as he had claimed in 1951, but rather that he had been chief
of the Nazi concentration camp in Tartu, Estonia. After Linnas’s denaturalization'”’ the gov-
ernment sought his deportation. Linnas selected the independent Republic of Estonia as his
destination, although Estonia was at that time a part of the Soviet Union.'”® The immigration
judge disregarded Linnas’s request and designated the Soviet Union as the country to which
Linnas was to be deported. Linnas had earlier been tried in the Soviet Union in absentia and
sentenced to death. Linnas appealed on the grounds that his deportation constituted disguised
extradition and violated his rights to equal protection and due process.'”” The Second Circuit
denied both challenges and upheld the deportation on the grounds that Nazi war criminals are
not a class within the meaning of the Equal Protection Clause of the Constitution and that the
federal judiciary cannot require that U.S. constitutional protections be applied to persons who
are outside federal jurisdiction.

United States law does not provide for the automatic extradition of persons found guilty of

war crimes.”” The rendition of such persons is achieved in practice, however, through reliance
immigration | i icular the INA.*! Thi has b lied by th

upon immigration laws, in particular the . is statute has been applied by the courts

both to deport noncitizens who are seeking asylum on political or humanitarian grounds or to

denaturalize persons who have become U.S. citizens.”

As a consequence of these practices, persons who are denied entry or whose citizenship has been
revoked are returned to their country of origin. In most cases in the past this meant return to
communist-bloc countries where prosecution and punishment had been heavily influenced by
political considerations. Additionally, because the alleged crimes dated to WWII, the deported
individuals may have suffered further hardship because of advanced age and infirmity.

The dilemma that confronts the immigration judge in these cases consists, on the one hand,
of the need to bring such individuals to justice, and on the other of the realization that

195 Fedorenko, 597 F.2d at 953-954 (citations omitted). Fedorenko was deported to the Soviet Union in
1984 and his execution for treason and war crimes was announced on July 27, 1987. See Ex-Nazi Fedo-
renko Executed, Cur. Tris, July 28, 1987, § 1, at 5.

196  Linnas v. INS, 790 E2d 1024 (2d Cir. 1986), cert. denied, 479 U.S. 995 (1986). Linnas was deported
to the Soviet Union on April 20, 1987. See Kenneth B. Noble, U.S. Deports Man Condemned to Die in
Soviet Union, N.Y. TimEs, Apr. 21, 1987, § 1, at 1.

197 United States v. Linnas, 527 E Supp. 426 (E.D.N.Y. 1981), affd, 685 F.2d 427 (2d Cir.), cert. denied,
459 U.S. 883 (1982).

198  Linnas apparently intended to designate an office building in New York that then housed the representa-
tives of the Republic of Estonia. Linnas, 790 F.2d at 1027.

199  Linnas also claimed that the amendment to the INA that allows the deportation of former Nazis consti-
tuted a bill of attainder. This ground was also denied by the Second Circuit. 790 E2d at 1028-1030.

200  For a discussion of war crimes and crimes against humanity as exceptions to exemption from extradi-
tion, see Ch. VIII, Sec. 2.1.7.

201 8 U.S.C.§ 1101 ez seq. 1994 (2000).

202 See United States v. Fedorenko, 455 E Supp. 893 (S.D. Fla. 1978), revd, 597 E.2d 946 (5th Cir. 1979),
affd, 449 U.S. 490 (1981); United States v. Walus, 453 F. Supp. 699 (N.D. Ill. 1978), revd, 616 E2d
283 (7th Cir. 1980).
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prosecution may result in a harsh penalty.?”® As an alternative to this practice, a jurisdictional
basis should be established in the United States to prosecute persons accused of war crimes and
crimes against humanity. This would ensure that courts could make objective determinations
of these grave charges and guarantee equitable punishment, taking into account such mitigat-
ing factors as the age and health of the accused, and the years he/she has spent as a law-abiding
United States citizen.?*

The USCIS determines citizenship status where issues involving possible denaturalization
are concerned. These issues include instances where prior findings of loss of citizenship were
reversed, and anywhere a previously issued citizenship document was either destroyed or
replaced. Where the subject was not entitled to a citizenship document, the case reflects the
USCIS’ decision regarding citizenship status.

The law provides for denaturalization in cases where the subject obtained the document by
fraud or illegality.*> The denaturalization procedure protects the holder’s interest by assuring
that he/she is accorded due process of the law. The INA provides for the revocation of citizen-
ship and the cancellation of the certificate of naturalization where they were procured illegally,
or by concealment of a material fact or by willful misrepresentation.?*® The naturalized citizen
has sixty days upon the service of notice to answer the government’s petition alleging fraud or
misrepresentation.””’

Under the provisions of § 340 of the INA, not only can the naturalized person lose his/her
citizenship by a showing of illegality or misrepresentation in the procurement of the naturaliza-
tion, but the naturalized person can also be subjected to possible revocation of naturalization
by joining or becoming affiliated with various organizations.*®

Procedure for the revocation of naturalization is as follows:

1. The USCIS district director, having jurisdiction over the area where the naturalized citi-
zen resides, reviews the evidence and makes a report to the USCIS regional commissioner.

2. The USCIS regional commissioner prepares an “affidavit of good cause” stating why
action should be taken to denaturalize—that is, remove the citizenship of—the naturalized
citizen.

3. The affidavit of good cause is forwarded to the General Counsel of the USCIS at the
USCIS headquarters in Washington, DC.

4. The USCIS General Counsel recommends to the Justice Department Criminal Division
that proceedings be initiated to revoke citizenship.

5. The Criminal Division, if it concurs in the recommendation, advises the United States
Attorney having jurisdiction over the area where the naturalized citizen resides to file a suit
in the U.S. district court seeking to have the naturalization revoked.

6. The action is “for the purpose of revoking and setting aside the order admitting such
person to citizenship.”*”

7. The holder of a naturalization certificate then has sixty days to show why the revocation
should not take place.

203 M. Cherif Bassiouni, International Procedures for the Apprehension and Rendition of Offenders, 1980
PROCEEDINGS OF THE AM. Soc’y oF INT'L L. 277 (1980).

204 Id

205 8U.S.C.§ 1451(a), (F) (2000).
206 8U.S.C.§ 1451(a) (2000).
207 8U.S.C.§ 1451(b) (2000).
208 8U.S.C.§ 1451(0) (2000).
209 8 U.S.C.§ 1451(a) (2000).
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8. The naturalized citizen has the full right of appeal through the judicial system.

If successful in having naturalization revoked, the USCIS must initiate separate proceedings to
remove (deport) the alien.

In the cases of Walus and Fedorenko, there is reason to believe that the certificates of citizenship
were illegally procured by concealment and, therefore void ab initio, justifying revocation and
cancellation. In these cases there has been no questionable use of immigration laws. However,
on consideration of underlying factors, the use of immigration laws is in reality a disguised
substitute for extradition: the defendants in these two cases were alleged war criminals and
subject to prosecution for their crimes. On discovery of these defendants, the correct pro-
cedure for their removal for prosecution would be through extradition, as in the Demjanjuk
case, although there the government abused the extradition process. This is significant, because
the defendants then would be subject to the benefits and limitations specific to extradition
proceedings.

This problem could be resolved by an application of the jurisdictional basis of universality to
which the United States does not subscribe. If the United States had universal jurisdiction for
these crimes,?! individuals such as the ones involved in the above cases could be prosecuted
in the United States for war crimes and crimes against humanity. This exercise of jurisdiction
and subsequent prosecution would act as a legitimate alternative to extradition and would be
in keeping with the maxim auz dedere aut judicare "

3.3. Immigration and Naturalization Act Reforms

As discussed above, immigration laws, whether through removal (exclusion) or removal (depor-
tation) proceedings, have been used by the government to remove persons from the United
States and deliver them to states that have either sought to extradite them unsuccessfully or
who have an interest in obtaining their custody but are unable to do so through extradition.
This practice is made possible by the absence of legislative linkage between the extradition and
immigration statutes, respectively contained in title 18 U.S.C. §§ 3181-3196 and 8 U.S.C.
§§ 1101-1537. Because extradition proceedings are judicial and INA’s proceedings are admin-
istrative, the latter gives the government greater discretion. As they became effective in 1997,
INA amendments made by both the Illegal Immigration Reform and Immigrant Responsibil-
ity Act of 1996 (IIRIRA)*"? and by the Anti-Terrorism and Effective Death Penalty Act 1996
(AEDPA)?" have sharply circumscribed the rights of aliens, including permanent residents of
the United States.”'* Unprecedented discretion given to the Attorney General and the USCIS,
coupled with a curtailment of due process rights and the abhorrent practice of “secret evi-
dence,” may make disguised extradition even easier when other mechanisms would be rejected.

3.3.1. Removal (Deportation)

Reformed INA § 101(a)(43) permits deportation of an alien including a permanent resident who
was found guilty of an “aggravated felony,” which includes crimes of moral turpitude with an
accompanying sentence of one year or longer.”"> Under the reformed statute, high-speed flight,

210 See Ch. VI

211 See Ch. 1, Sec. 3.

212 Pub. L. No. 104-208, 110 Stat. 3009-546 (1996) (codified as amended in various sections of 8 U.S.C.).
213 Pub. L. No. 104-132, 110 Stat. 1214 (1996) (codified as amended in various sections of 8 U.S.C.).

214 With respect to permanent residents, it is a departure from the traditional “equal protection” between
the civil rights of citizens and permanent residents of the United States, as well as the right to the due
process of law to all persons within the United States, as discussed below.

215  See AEDPA § 440(e), 110 Stat. at 1276-1278; AEDPA § 435(a), 110 Stat. at 1274 (codified as amended
at 28 U.S.C. §§ 2244-66).
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domestic violence, stalking, and violations of protective orders can all be considered crimes
involving moral turpitude, and therefore grounds for removal (deportation).?'® The ITRIA also
amended the INA § 101(a) by redefining an aggravated felony as a serious crime with an accom-
panying sentence of one year or longer,”'” a significant reduction from the previous requirement
that the sentence be for five years or longer. This change renders a permanent resident alien
removable (deportable) if he/she commits a less serious crime, such as theft, even if that crime
was committed prior to the two acts. The IIRIRA and the AEDPA amendments to INA § 101
have retroactive effect with respect to the definition of an aggravated felony.?'s Thus, for the
first time in U.S. history, a sanction, namely removal (deportation), has been added to the sanc-
tion received after a criminal conviction, notwithstanding Article I § 8(3) of the Constitution,
which prohibits congress from passing ex post facto laws.?"? The issue of the constitutionality of
the retroactivity of the new provisions was dealt with by the Second Circuit Court of Appeals
in Domond v. U.S. INS,*® which upheld the provision in AEDPA making aliens convicted of

216 See Gabrielle M. Buckley, Immigration and Nationality, 32 INT'L Lawyer 471, 475 (1998).

217 See IIRIRA § 321(a), Pup. L. No. 104-208, 110 Stat. 3009-546, 3009-627 (codified as amended at
various sections of 8 U.S.C.).

218  SeeIra J. Kurzban & Raquel M. Chaviano, Immigration Law: 1997 Survey of Florida Law, 22 Nova
L. Rev. 149, 156 (1997) (“Ancient convictions for relatively minor matters will now result in the depor-
tation of long-term residents without relief.”) For a discussion of cases involving crimes of moral turpi-
tude, see KURZBAN, supra note 3, at 75-95 (discussing, among others, /z re Almanza, 24 I&N Dec. 771
(BIA 2009) and Vasquez-Hernandez v. Holder, 590 E3d 1053 (9th Cir. 2010) where petty offenses were
crimes of moral turpitude). For a case discussing the analytical framework that the immigration judge,
Board of Immigration Appeals, and Department of Homeland Security must apply to determine if a
conviction involves a crime of moral turpitude, see /n 7e Silva-Trevino, 24 I&N Dec. 687 (AG 2008).

219 See M. CHERIF Bassiount, SUBSTANTIVE CRIMINAL Law (1977), explaining the prohibition against ex
post facto laws:
These laws undertake to define as offenses acts committed before the adoption of the statute pro-
hibiting such conduct and to punish acts committed prior to the enactment of the statute sought to
be applied. The United Stated Constitution prohibits such laws because they seek to make a person
accountable for conduct that could not have been known to constitute a criminal act. Thus, no
criminal statute can be retroactive, and no person can be found to be guilty of a crime which was not
a crime at the time when the alleged offense was committed. Any such offence, defined after its com-
mission, lacks “legality” because the law on its face violates the constitutional principle limiting the
power of the sovereign in the enactment of such criminal statutes. .. In the landmark case of Calder
v. Bull, the Court defined ex post facto laws as:
(1) Every law that makes an action done before the passing of the law, and which was inno-
cent when done, criminal, and punishes that action. (2) Every law that aggravates a crime,
or makes it greater than it was when committed. (3) Every law that alters the legal rules of
evidence and receives less or different testimony, than the law required at the time of com-
mission of the offence, in order to convict the offender.

...In Bouie v. City of Columbia, the Supreme Court held that the prOhlblthn against ex post
ﬁzcto laws extended to the retroactive application of law by judicial decision: “If a state legisla-
ture is barred by the Ex Post Facto Clause from passing such a law, it must follow that a State
Supreme Court is barred by the Due Process Clause from achieving precisely the same result
by judicial construction.”...As to other procedural changes, the Supreme Court applies the
following test: Does the change adversely affect a substantial right existing at the time of the
offence? Among those changes held to be “substantial” are the reduction of the number of trial
jurors, the reduction in the number of jurors needed for a guilty verdict, and the abolition of
the right to trial by jury in certain cases.
Id. at 30-32 (citing Calder v. Bull, 3 U.S. 386, 390 (1878); Bouie v. City of Columbia, 378 U.S. 347,
353-354 (1964)). See also USA PATRIOT Act of 2001, Title IV, Subtitle B, § 411(c) (applying broader
definitions of terrorist activities retroactively).
220  Domond v. U.S. INS, 244 E3d 81 (2d Cir. 2001).
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certain specified crimes ineligible for discretionary relief if they had been convicted for a qualify-
ing crime based on acts occurring prior to AEDPA's effective date. The court also held that the
application of AEDPA's provisions to aliens did not violate the ex post facto clause of the Consti-
tution. However, in the 2001 ZNS v Sz. Cy**! decision, the Supreme Court struck down only the
retroactively applicable provisions that denied discretionary relief from removal (deportation) of
an alien who pled guilty to an aggravated felony prior to the statutes’ enactment.

The ITRIRA provides, also for the first time in the history of the United States, for the removal
(deportation) of a permanent resident who has committed an aggravated felony whether under
state or federal law, where the conviction is based on an admission of facts sufficient to find guilt,
without requiring an actual sentencing by a judge.** This establishes what appears on its face to be
an unconstitutional presumption of the removability (deportability) of aliens who commit aggra-
vated felonies (as defined by the Act) with retroactive application. Furthermore, the Act does not
even give permanent residents, who heretofore were in the same class as U.S. citizens for purposes
of civil rights under the Equal Protection Clause,** the right to judicial review.* However, the
USCIS bears the burden of proving the conviction by clear and convincing evidence as stated by
the U.S. Supreme Court in Njjhawan v. Holder: “... [A] deportation proceeding is a civil proceed-
ing in which the Government does not have to prove its claim ‘beyond a reasonable doubt.” At the
same time the evidence that the Government offers must meet a ‘clear and convincing’ standard.

8 U.S.C. § 1229a(c)(3)(A).*»

The same deprivation of the right to judicial review is contained in AEDPA § 440(a), which
provides that once a final order of removal is entered by the USCIS for an alien who was found
removable (deportable) on the grounds that he/she committed a criminal offense covered by INA
statute,”®® that order is final and is not, under the Act, subject to review by any court.””” The
ITRIRA adds that the alien cannot have access to judicial review of orders detaining him/her pend-
ing his/her removal.”® Amended INA § 242(a)(2)(B) also denies judicial review of all discretion-
ary relief other than asylum.”?

For the first few years following the enactment of the 1996 Acts, the Supreme Court was
reluctant to grant certiorari in cases that dealt with judicial review.”® This resulted in lower

221  INSw. St. Cyr, 121 S.Ct. 2271 (2001).

222 See IIRIRA § 322(a), 110 Stat. at 3009-3628 (codified as amended at various sections of 8 U.S.C.). See
also KURZBAN, supra note 3, at 169—193 (collecting cases involving aggravated felonies).

223  U.S. Const. amend. XIV, § 1.
224 See infra notes 225-232.

225  INA §240(c)(3)(A); Nijhawan v. Holder, 557 U.S. 2294, 129 S. Ct. 2294, 2303 (2009) (concluding
that, where deportation proceedings are instituted under the $10,000 monetary threshold in the aggra-
vated felony provision of 8 U.S.C. §1101(a)(43)(M)(i), that statutory provision applies to the specific
circumstances surrounding the commission of a fraud and deceit crime on a specific occasion, and not
to a category of crimes defined to include the monetary threshold); Cruz-Garza v. Ashcroft, 396 F3d
1125, 1128-1129 (10th Cir. 2005). See also KUrRzBAN, supra note 3, at 169.

226 See 8 U.S.C § 1252(a)(2)(C) (1999) for a list of sections that defined criminal offenses for removal
purposes.

227 See infra notes 228-232.

228  C.E David Cole, No Clear Statement: An Argument for Preserving Judicial Review of Removal Deci-
sions, 12 Geo. IMMIGR. L.J. 429 (1998).

229  INA § 240A (cancellation of removal and adjustment of status) greatly limits the availability of dis-
cretionary relief to begin with; it combines the earlier §§ 244, 212(c) (suspension of deportation, and
waivers, respectively) to produce a much harsher standard to obtain relief, therefore, rendering an
alien convicted of an aggravated felony requesting relief to have to pass the “exceptional and extremely
unusual hardship” standard. See also Ch. I for a discussion of asylum.

230  See John Assadi & Craig Donovan, Immigration and Nationality, 34 INT'L LawYER 646 (1999).
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courts dealing with the constitutionality of the reform Acts’ provisions that deprived petition-
ers from obtaining federal courts habeas corpus review. Consequently different courts reached
different results, which resulted in a split in the circuits. For example, in Dunbar v. INS*' the
federal district court of Connecticut held that the IIRIRA did not deprive the court of habeas
jurisdiction over aliens’ claim. A similar result was reached by the court of the Eastern District
of New York.??> However, in Moore v. District Director, INS,?** the district court of Nebraska
stated that “Congress has repealed all statutory habeas jurisdiction.”?** Eventually, the Supreme
Court, in INS v. St. Cyr* resolved the issue of whether federal courts have jurisdiction under
28 U.S.C. § 2241 to review a decision denying the aliens discretionary relief, holding that
under § 2241, the federal courts are allowed to grant writs of habeas corpus when the gov-
ernment unlawfully deprives a petitioner of his/her liberty.* However, in 2005, Congress
unambiguously eliminated habeas review of alien removal orders through the passage of the
REAL ID act.””” However, it should be noted that the REAL ID Act’s legislative history makes
it clear that habeas corpus relief will not be barred by the REAL ID Act in contexts other than
challenges to removal orders.”*

Under the IIRIRA and the AEDPA a permanent resident will not only lose his/her status, if
found eligible for removal (deportation), because of an “aggravated felony” he/she committed,
even in the past, but he/she is also potentially subject to removal (deportation) to a country
where the alien would fear for his/her life or freedom based on the alien’s race, religion, nation-
ality, or political opinion.?® This provision appears on its face to violate the 1967 Protocol
amending the 1951 Refugee Convention discussed in Chapter III on asylum.

Using the removal (deportation) provisions, §§ 231-244, 501-507, the USCIS could remove
(deport) a person to a country that seeks to obtain custody over that person, but has been
unable to obtain custody through extradition, or unwilling to go through extradition because
of anticipated failure. It is possible for the USCIS to do so by anticipating the country to which
the person may be removed (deported), or for which the person has expressed a preference.
Through informal or formal diplomatic channels the USCIS can arrange for that country to
decline accepting that person, thus eliminating possible countries to which the alien can be
removed (deported) and thereby secure removal to the country that USCIS ultimately wants
to deport him/her to.

In some cases the USCIS is unable, in good faith, to find a country willing to accept the remov-
able (deportable) person, and that has led to prolonging the detention of that person without
any constitutional basis, as the person in question has already served the full prison term of

231 Dunbarv. INS, 64 E Supp. 2d 47 (D. Conn. 1999), affd 229 E3d 406 (2d Cir. 2000), cert. granted 531
U.S. 1107 (2001), dﬁ’d 553 U.S. 289 (2001).

232 Mojica v. Reno, 970 E Supp. 130 (E.D.N.Y. 1997).

233 Moore v. District Director, INS, 956 E Supp. 878 (D. Neb. 1997).
234 Id. at 882.

235 INSw. St. Cyr, 121 S. Ct. 2271 (2001).

236 Id.. See Assadi & Donovan, supra note 230, at 643.

237  See Jennifer Norako, Comment, Accuracy or Fairness?: The Meaning of Habeas Corpus after Boume-
diene v. Bush and Its Implications on Alien Removal Orders, 58 Am. U. L. Rev. 1611, 1622-1624,
1647-1648 (2009). For a critical analysis of the REAL ID’s shortcomings in providing review of alien
removal decisions, see id. at 1640—1647. For a detailed discussion of the effect of the REAL ID Act on
habeas corpus review, and for the availability of habeas corpus relief generally, see KurzBaN, supra note
3, at 1226-1234 (collecting cases involving habeas corpus actions and related proceedings).

238 See also KURZBAN, supra note 3, at 1227-1229 (collecting cases involving habeas corpus proceedings).
See also Ch XI (discussing habeas corpus proceedings).

239  INA § 241(b)(3)(b)(ii) (codified as amended at 8 U.S.C. § 1227 (a)(2)(A)(iii) (2000)).
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his/her conviction under state or federal law. The Supreme Court, in Zadvydas v. Davis,* held
that after serving their sentences, removable (deportable) aliens cannot be detained for a period
longer than six months despite the fact that no country would receive them. The Supreme
Court, however, failed to offer any valid constitutional basis for detaining a person who has
not been sentenced by a court of law. The Supreme Court in this case acted ultra vires and in a
quasi-legislative capacity when it arbitrarily selected a six-month maximum additional deten-
tion period, and this matter needs to be remedied.

3.3.2. Secret Evidence

The INA, AEDPA, and IIRIRA further facilitate the surrender of persons outside the extradi-
tion process through the use of secret evidence in certain situations. As discussed below, both
Acts include sections that allow the use of classified information or “secret evidence” in order to
remove (exclude) arriving aliens and to remove (deport) aliens, including permanent residents.
These provisions are, on their face, unconstitutional and perhaps Congress will repeal them
soon. But for now they are in effect.?*!

Section 235(c) of the INA provides for the automatic denial of admission of “arriving aliens”**?
who are suspected, possibly based on “secret evidence,” of being inadmissible because of a con-
nection to a terrorist group, as determined by the Attorney General in his/her discretion, or
because they are suspected of terrorist activity.**® Problematically, however, that determination
may be made without sufficient statutory legal standards. Section 235(c) outlines the relatively
simple process of removing/excluding the arriving alien suspected of such “terrorist” connec-
tions. The process begins when an immigration officer suspects that an alien may be inadmis-
sible based on the security grounds specified in INA.>** The officer then issues and serves the
alien with a Notice of Temporary Inadmissibility. The alien has the right to submit a written
response, including any additional facts he/she may choose to disclose. The case is then referred
to the USCIS Regional Director who makes the final determination to: (1) issue a declaration
of “Permanent Inadmissibility”; (2) conduct further investigation; or (3) refer the case to an
immigration judge for removal proceedings pursuant to INA § 240.2% If the case is referred
to an immigration judge for § 240 removal proceedings the alien cannot examine the “secret
evidence” that was relied upon as the basis of his/her removal (exclusion),?*® and thus is unable

240  Zadvydas v. Davis, 121 S. Ct. 249 1 (2001). An arbitrary six-month detention for aliens who may
“threaten the national security of the United States” (regardless of eligibility for relief from removal or
grant of relief from removal) was also introduced into the USA PATRIOT Act of 2001, Tite IV, Sub-
title B, § 412 as within the discretion of the Attorney General. See also Marks v. Clark, 2009 U.S. Dist.
LEXIS 72456 (W.D. Wa. Jul. 13, 2009) (finding detention claim moot on alien’s release, and finding
lack of jurisdiction to review of citizenship in the context of removal proceeding where sole relief is
direct petition for appellate review).

241 It is noteworthy that a number of congressional representatives are opposed to the use of secret evidence,
and as a result have introduced the Secret Evidence Repeal Act, which deems the use of secret evidence in
immigration actions unconstitutional. However, this movement suffered a tremendous setback on Septem-
ber 11, 2001; it appears now that the INS will seek greater authority than ever before to use secret evidence.
See Stephen Franklin & Ken Armstrong, Secret Evidence Bill Raises Concerns, Cur. Tris., Sept. 30, 2001.

242 A term that includes aliens who were not “admitted” to the United States; however, for purposes of §
235(c) aliens who were not admitted prior to April 7, 1997, are not applied to § 235(c) excludability
procedure.

243 INA S 212(a)(3)(A)(i) and (iii), (B), and (C) (codified as amended by 8 U.S.C. § 1182 (a)(3)(A)(i) and
(iii), (B), (C) (2000)). These definitions were actually broadened by amendments in the USA PATRIOT
Act of 2001, § 411.

244 Id. The USA PATRIOT Act of 2001 now calls for mandatory detention of suspected terrorist aliens with
the addition of § 236A to the INA.

245  'The implementing regulations for INA § 235(c) appear at 8 C.ER. § 235.8 (2001).
246 INA § 240(b)(4)(B) (codified as amended at 8 U.S.C. § 1229 a (b)(4)(B) (2000)).
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to defend himself/herself against the allegations, let alone to confront and cross-examine his/her
accusers, which violates the Sixth Amendment.

Aliens who are not deemed to be “arriving aliens” are subject to special removal proceedings con-
tained in Title V of INA, which was added by the 1996 IIRIRA. Under this authority, a new Star
Chamber?” has been established, called the Alien Terrorist Removal Court, which decides on
the issue of whether the alien is removable on due to the determination that he/she is an “alien
terrorist” on the basis of “secret evidence.” Before the commencement of the special removal pro-
ceedings, the immigration judge must decide whether there is probable cause that the alien is an
“alien terrorist,” namely, an alien who has engaged, is engaged, or at any time after admission was
engaged in any terrorist activity.**® The judge must also decide whether the alien “would pose a risk
to the national security of the United States.”*® After making such a finding, the special proceed-
ing commences. The government can present “secret evidence,” and the alien can present whatever
defense he/she can, even though he/she has no access to the “secret evidence” relied upon by the
USCIS and immigration judge. The alien is entitled, however, to an unclassified summary of the
“classified information” as long as it is determined by the immigration judge that the “unclassi-
fied summary” will not cause harm to the national security of the United States.” If the alien
was a lawful permanent resident, he/she is entitled to a representation by a “special attorney” who
can review the “unclassified summary” even if it is not provided to the alien on national security
grounds.”! This procedure is not only contrary to the principles that this country as espoused since
its inception, but it is unique in the world, except for some authoritarian regimes.

Moreover, the IIRIRA, through INA Title V; authorizes the government to use “the fruits of
electronic surveillance and unconsented physical searches” in removal proceedings.”* On its
face this constitutes a clear violation of the Fourth Amendment and the Due Process Clause of
the Fifth Amendment. It also violates the Equal Protection Clause of the Fourteenth Amend-
ment as applied to permanent residents and other aliens present in the United States.?® Section
240(b)(4)(B) of the INA, which applies to all other removal proceedings, deprives the alien
of the fundamental right to examine evidence, manifested in “national security information,”
that is presented by the government against the alien’s admission or the alien’s application for
discretionary relief. Title V of the INA also contains a number of other constitutionally ques-
tionable provisions. But perhaps the most questionable provision is the use of “secret evidence”
before a special judicial proceeding, which clearly violates the right to due process and fairness,
and offends the notion of justice and fair play that this country has long recognized.”*

247  'The Star Chamber was an English court established in the seventeenth century to try aristocrats and
powerful merchants, but soon became a tool of oppression used by the Crown to try opponents in
secret and without legal protections such as the issuing of indictments, the calling of witnesses, or other
means for the defendant to rebut the Crown’s charges. MicuaeL Stuckey, Tae HigH COURT OF STaR
CHAMBER (1998).

248  As defined in INA § 212(a)(3)(B)(iii) (codified as amended at 8 U.S.C. § 1182 (a)(3)(B)(iii) (2001)).

249  INA § 503(a)(1) (codified as amended at 8 U.S.C.S. § 1533 (a)(1) (2001)).

250 INA § 504(e)(3) (codified as amended at 8 U.S.C.S. § 1534 (e)(3) (2001)).

251 INA §§ 501(7), 504(e)(3)(F) (codified as amended at 8 U.S.C.S. §§ 1531 (7), 1534 (e)(3)(F) (2001)).

252  INA § 504 (e)(1)(A) (codified as amended at 8 U.S.C.S. § 1534 (e)(1)(A) (2001)).

253 U.S. Consrt. amend. IV; U.S. Const. amend. V; U.S. Const. amend. XIV, § 1. See also Bolling
v. Sharpe, 347 U.S. 497 (1954) (treating actions by the federal government that would be considered
as Equal Protection Clause violations, if done by a state, as violations of the Fifth Amendment’s Due
Process Clause, which is a clause that directly applies to the federal government).

254  See M. CHERIF Basstount, SUBSTANTIVE CRIMINAL Law (1977):

Due process is a living concept that embodies the idea of “fair play and substantive justice.” It...is
essential to the maintenance of certain “immutable principles of justice.” The concept of “due pro-
cess of law” was well expressed by Justice Frankfurter in the following words:
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The constitutionality of the use of secret evidence in immigration proceedings was considered by
the Supreme Court in Mathews v. Diaz,* but for all practical purposes it left the patently uncon-
stitutional procedure in place. Nevertheless, the Court affirmed that both the Fifth and Four-
teenth Amendments of the U.S. Constitution protect an alien’s right to due process of law. The
Court defined an alien as someone within the jurisdiction of the United States, even if the alien’s
presence was unlawful.>® In another case, Mathews v. Eldridge, the Supreme Court established
a balancing test between the rights of the alien and the governments interest, which, also includes
an element of examining the “risk of erroneous deprivation of [the alien’s] interest”;**® on its face
it would appear that this element should assume that the use of “secret evidence” always poses a
high risk of error that will result in the deprivation of the alien’s right, but this logical conclusion
was not reached. Following the test laid out in Mathews v. Eldridge®™ courts have found, in the
cases mentioned below, that whenever an alien’s due process rights under the Constitution are
affected, the use of secret evidence is likely to be held unconstitutional.

In Kiareldeen v. Reno,* the petitioner, Hany Kiareldeen, a Palestinian who was in the process

of adjusting his status to a permanent resident, was detained by the INS and held without
bond for overstaying his student visa—an unusually harsh and rarely resorted to measure.
When petitioner sought discretionary adjustment of status and mandatory relief the INS pre-
sented “secret evidence” that linked him to a designated “terrorist” group.’' There was no
evidence presented that he had actually committed any wrongdoing. The federal district court
of New Jersey?* held that the INS’s use of “secret evidence,” both at the alien’s bail hear-
ing and throughout his removal proceedings, violated the alien’s right to “due process.” The
court found that “...[tJhe governments reliance on secret evidence violates the due process

The “due process” clause embodies a system of rights based on moral principles so deeply embed-
ded in the tradition and values of our people as to be deemed fundamental to a civilized society as
conceived by our whole history. “Due process” is that which comports with the notion of what is
fair and right and just. The more fundamental the beliefs are, the less likely they are to be explic-
itly stated. But respect for them is the very essence of the “due process” clause.

These principles are precisely the standards that society has a right to expect from those entrusted

with the sovereign prerogatives. Justice Stanley Mathews, speaking for the Supreme Court in

Hurtado v. California, declared:
Arbitrary power enforcing its edicts to the injury of persons and property of its subjects is not
law. Whether manifested as decrees of a personal monarch or of an impersonal multitude. .. the
enforcement of these limitations by judicial process is the devise of self-governing countries to
protect the rights of individuals and minorities, as well as against the powers of its members,
against the violence of public agents transcending the limits of lawful authority, even when acting
in the same wielding force of the government.

Thus, no offense is lawful unless it satisfies the requirements of the principles of legality and

complies with certain canons of statutory construction as embodied in the meaning of the

Fifth and Fourteenth Amendments of the United States Constitution.

Id. at 27-28 (citing Solesbee v. Balkcom, 339 U.S. 9 at 16 (1949); Hurtado v. California, 110 U.S. 516,
536 (1884)).

255  Mathews v. Diaz, 426 U.S. 67 (1976).

256 Id.at77.

257  Mathews v. Eldridge, 424 U.S. 319 (1976).

258  Id. at 335.

259 Id.

260  Kiareldeen v. Reno, 71 E Supp. 2d 402 (D.N.]. 1999).

261  Id. at 404. Such harsh decisions will undoubtedly become more commonplace with the implementation
of the “Foreign Student Monitoring Program” established by the USA PATRIOT Act of 2001, Title
IV, Subtitle B, § 416. This program is actually an expansion of the program authorized by the ITRIA of
1996, § 641(a).

262 Kiareldeen, 71 E. Supp. 2d at 402.
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protections that the constitution directs must be extended to all persons within the United
States citizens and resident aliens alike.”*®® Judge William Walls held in the Kiareldeen case that
“reliance on secret evidence raises serious issues about the integrity of the adversarial process,
the impossibility of self-defense against undisclosed charges, and the reliability of government
processes initiated and prosecuted in darkness.”**

The Ninth Circuit Court, in American-Arab Anti-Discrimination Committee v. Reno*®
(AAADC), found that the government’s reliance on “secret information” in legalization pro-
ceedings constituted a violation of “due process.” The court also held that INS procedures failed
the Mathews v. Eldridge test of constitutionality.*® In AAADC, two resident aliens, among oth-
ers, applied to the INS to legalize their status. The INS charged them with membership in the
Popular Front for the Liberation of Palestine (PFLP), and denied their applications on the basis
of undisclosed classified information. No evidence of wrongdoing was presented. The court
affirmed that “[a]liens who reside in this country are entitled to full due process protections.”*”
In applying the test used in Mathews v. Eldridge, the court held that “the very foundation of
the adversary process assumes that the use of undisclosed information will violate due process
because of the risk of error.”*® The court went on to say that “where governmental action seri-
ously injures an individual, and the reasonableness of the action depends on fact findings, the
evidence used to prove the Government’s case must be disclosed to the individual so that he
has an opportunity to show that it is untrue.”*®

It is clear from actual practice that the use of “secret evidence” results in manipulation and bias
against vulnerable groups. By April 2001 there were twenty-eight persons detained under the
“secret evidence” provisions of the INA;*° all of them were Arabs or Muslims.?”! This in itself
shows the racial discrimination?’? pattern evident in this procedure.?”

263 Id. at414.

264  Id. at413.

265  Am.-Arab Anti-Discrimination Comm. v. Reno, 70 E3d 1045 (9th Cir. 1995), appeal after remand 119
E3d 1367 (9th Cir. 1997), rehg en banc denied 132 F.3d 531 (9th Cir. 1997), vacated remanded 525
U.S. 471 (1999).

266  Id. at 1067.

267  Id. at 1069.

268 Id.

269 Id.

270  The detention of Mazen Al Najjar, a U.S. resident for almost twenty years, is another example of the
use of “secret evidence” by the government to detain U.S. residents without bond during deportation
proceedings. Najjar’s case was heard by the Southern District Court of Florida. In Najjar v. Reno, 97
E. Supp. 2d 1329 (S.D. Fla. 2000), the court held that the government’s reliance on “secret evidence” to
detain Najjar violated his constitutional right to due process, furthermore, his association with a known
“terrorist” organization was not reasonable grounds for his continued detention pending his removal
hearing. Appeal after remand ar Najjar v. Ashcroft, 257 F 3d 1262 (2001), vacated, appeal dismissed by
273 E3d 1330 (11th Cir. 2001). Petitions for review denied.

271  The use of secret evidence to designate a certain organization as “terrorist” has been authorized by INA §
219. Further, secret evidence can also be used to designate an alien to be linked to a “terrorist” organiza-
tion, rendering that alien removable on security grounds.

272 As the content of previous “secret” documents is being gradually accessed by certain people, such as the
former CIA director James Woolsey, “serious errors” in Arabic—English translations have been found in
such documents, as well as statements that are the product of stereotyping based on religion or ethnicity.
Michael . Whidden, Unequal Justice: Arabs in America and United States Antiterrorism Legislation, 69
Forbuam L. Rev. 2825, 2848 (2001).

273 The politicized nature of the deportation process is evident in the invocation of issues of “national
security,” particularly relying on secret evidence. For instance, the Department of Justice withheld
deporting the Irish nationals, who were members of the IRA, as a result of the Northern Ireland peace
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3.3.3. Mandatory Bars to Asylum and Withholding of Removal

There are several categories that constitute a bar to asylum, most of which have been enacted
since 2001:74 particularly serious crimes,” aggravated felonies for asylum,”’® aggravated felo-
nies for withholding of removal,”’” serious nonpolitical crimes,?”® participation in the persecu-
tion of others,””” danger to the security of the United States,” and terrorism.?!

The list of aggravated felonies in the INA was subsequently expanded, and now includes many
minor, nonviolent offenses, such as theft.?®* Even if a sentence is for fewer than five years, the
BIA official may now find the offense sufficient to constitute a bar.?*® In Matter of Y-L, the
Attorney General ruled that all drug trafficking offenses are now presumptively considered par-
ticularly serious crimes.”® In Matter of Q-T-M-T, the BIA held that a categorical classification

negotiations. Niels W. Frenzen, National Security and Procedural Fairness: Secret Evidence and the
Immigration Laws, 76 No. 45 INTERPRETER RELEASES 1677, 1685 (1999).

274 8 C.ER. §§ 208.16(d)(2), 1208.16(d)(2).

275 INA §§ 208 (b)(2)(A)(ii), 241(b)(3)(B)(ii), 8 U.S.C. §§ 1158(b)(2)(A)(ii), 1231 (b)(3)(B)(ii). See,
e.g.,Choeum v. INS, 129 E3d 29, 40-43 (1st Cir. 1997); Hamama v. INS, 78 F3d 233, 240 (6th
Cir. 1996); Ahmetovic v. INS, 62 E3d 48, 52-53 (2d Cir. 1995). For a critical analysis of the process
of determination of a “particularly serious crime,” see Michael McGarry, Note: A Statute in Particu-
larly Serious Need of Reinterpretation: The Particularly Serious Crime Exception to Withholding of
Removal, 51 B.C. L. Rev. 209 (2010). See also KUrzBAN, supra note 3, at 522-525 (collecting cases
involving particularly serious crimes, including /z re Frentescu, 18 I&N Dec. 244 (BIA 1982) (setting
forth criteria to determine whether someone was convicted of a particularly serious crime); /n re N-A-
M-, 24 T&N Dec. 336 (BIA 2007) affd N-A-M- v. Holder, 557 E3d 1052 (10th Cir. 2009), and Gao
v. Holder, 595 E.3d 549 (4th Cir. 2010)).

276  For asylum cases: IIRAIRA, INA § 101(a)(43), 8 U.S.C. § 1101(a)(43); INA § 208(b)(2)(B)(1), 8
U.S.C. § 1158(b)(2)(B)(i). See generally, KurzBaN, supra note 3, at 524-525 (collecting cases involving
aggravated felonies).

277  For withholding of removal: INA § 241(b)(3)(B), 8 U.S.C. § 1231(b)(3)(B). See generally Kurzpan,
supra note 3, at 524-525 (collecting cases involving aggravated felonies).

278  INA §§ 208(b)(2)(A)(iii), 241(b)(3)(B)(iii), 8 U.S.C. §§ 1158(b)(2)(A)(iii); /z r¢ McMullen, 19 I&N
Dec. 90, 97 (1984). See generally KurzBAN, supra note 3, at 525-526 (collecting cases involving serious
nonpolitical crime, including the recent decision of Khouzam v. Ashcroft, 361 E3d 161 (2d Cir. 2004),
Pronsivakulchai v. Gonzales, 461 E3d 903 (7th Cir. 2006), Urbina-Mejia v. Holder, 597 E3d 360 (6th
Cir. 2010), Guo Qi Wang v. Holder, 583 F3d 86 (2d Cir. 2009)).

279 INA§$ 208(b)(2)(A)(i), 241(b)(3)(B)(i), 8 U.S.C. §§ 1158(b)(2)(A)(i), 1231(b)(3)(B)(i). See also Her-
nandez v. Reno, 258 F3d 806, 813-814 (8th Cir. 2001); Negusie v. Holder, 555 U.S. 511 (2009).
See also KURZBAN, supra note 3, at 462-464 (collecting cases involving the persecutor bar, including
Diaz-Zanatta v. Holder, 558 E3d 450 (6th Cir. 2009); Parlak v. Holder, 578 E3d 457 (6th Cir. 2009);
Yan Yan Lin v. Holder, 584 E.3d 75 (2d Cir. 2009); and Wang v. Holder, 562 F.3d 501 (2d Cir. 2009)).

280  INA §S 208(b)(2)(A)(iv), 241(b)(3)(b)(iv), 8 U.S.C. §§ 1158(b)(2)(A)(iv), 1231 (b)(3)(B)(iv) for asy-
lum. See also Yusupov v. Attorney General of the United States, 2011 U.S. App. Lexis 12110 (3d Cir.
Jun 16, 2011). See generally KurzBAN, supra note 3, at 526-527 (collecting cases involving danger to
U.S. security, including Khan v. Holder, 584 E3d 773 (9th Cir. 2009) and Malkandi v. Mukasey, 576
E3d 906 (9th Cir. 2009)).

281  USA PATRIOT ACT of 2001; INA §§ 208(b)(2)(A)(v), 241(b)(3)(B), 8 U.S.C. §§ 1158(b)(2)(A)(v),
1231(b)(3)(B). See also Regina Germain, Rushing to Judgment: The Unintended Consequences of the USA
PATRIOT Act for Bona Fide Refugees, 16 Geo. ImMiGr. L.J. 505 (2002).

282 IIRAIRA, INA § 101(a)(43), 8 U.S.C. § 1101(a)(43); INA § 208(b)(2)(B)(i), 8 U.S.C. § 1158(b)(2)
(B)(i); Recina GErMAIN, AILA’s AsyLum PriMeR 76 (3d ed. 2003).

283  GERMAIN, supra note 282, at 76.

284 23 1&N Dec. 270 (A.G. 2002); but see In re Santos-Lopez, 23 I&N Dec. 419 (BIA 2002) (finding that
two misdemeanor offenses for possession under state law do not fall under the federal definition of drug
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of particularly serious crimes did not violate the Refugee Convention.”® In determining the
seriousness of the offense, the UNHCR has suggested that a fact-finder look at: whether the
offender was a minor, on parole, whether there had been a lapse of five years since the convic-
tion or completion of sentence, general good character, whether the offender was merely an
accomplice, and other circumstances surrounding the offense.?*

The government can use these processes instead of extradition because they have fewer due
process guarantees than in any criminal or quasi-criminal process and lower substantive mores
and evidentiary standards than in any other legal process in the United States. For all practi-
cal purposes, the government has used the PATRIOT Act and other “terrorism” measures to
bypass the extradition process whenever it suits the government to label a case as involving
“terrorism,” particularly when extended to include “material support.”*’

(a) Terrorism Excusing Extradition

Since September 11, 2001, the U.S. government has consistently used the classification of
an individual as a “terrorist” to avoid extradition proceedings. Through the PATRIOT ACT
and the REAL ID Act, the definition of terrorist activities in INA § 212 was expanded.
Immigration officials can return individuals with “terrorist” connections to countries from
which they are seeking asylum with fewer obstacles. Both the PATRIOT Act and the REAL
ID Act are applicable retroactively.?®® The REAL ID Act is applicable to any group of more
than one individual that has engaged in terrorist activities, whether organized or not.?
Many individuals who would normally qualify for asylum have been denied under this
broad category. For example, two women, one from Liberia and the other from Sierra
Leone, were attacked by rebels in their respective countries, raped, and held captive in their
own homes.??® Upon evaluation, the UNHCR decided that they were refugees. However,
the USCIS determined that these women provided “material support” for terrorist groups
by providing the rebels with shelter, food, and laundry services while they were being held
hostage.”!

For terrorism cases, a mandatory bar can be set for danger to the security of the United States
or for terrorism. Under an asylum claim and request for withholding of removal, an individual

trafficking); GERMAIN, supra note 282, at 76. See generally KURZBAN, supra note 3, at 522-525 (collect-
ing cases involving particularly serious crimes).

285  Inre Q-T-M-T, Int. Dec. 3300 (BIA 1996).

286  G. GoopwiN-GILL, THE REFUGEE IN INTERNATIONAL Law 107 (1996). See also GERMAIN, supra note
282, at 77. See also In re Frentescu, 18 I & N Dec. 244, 245 (1982) (holding that a particularly serious
crime is more serious than a serious nonpolitical crime.)

287  See White House, National Strategy for Combating Terrorism (2006), http://georgewbush-whitehouse.
archives.gov/nsc/nsct/2006/. See also Human Rights Watch, In the Name of Counter-Terrorism: Human
Rights Abuses Worldwide, Human Rights Watch Briefing Paper for the 59th Session of the United
Nations Commission on Human Rights (Mar. 25, 2003), http://www.hrw.org/sites/default/files/
reports/counter-terrorism-bck_0.pdf.

288 REALID § 103, 8 U.S.C. § 1182(a)(3).

289 /.

290  U.S. Dep't of State, Bureau of Population, Refugees and Migration (PRM), Case Summaries. See also
Terrorists or Victims?, N.Y. TimEs, Apr. 3, 2000.

291  Under INA § 212 (a)(3)(B)(iv)(VI), the USCIS said that the two women provided “services” and “hous-
ing,” which qualifies as material support. See also Jennie Pasquarella, Victims of Terror Stopped at the

Gate to Safety: The Impact of the “Material Support for Terrorism” Bar on Refugees, 13 Human RiHTs
Brier 28 (20006).


http://georgewbush-whitehouse.archives.gov/nsc/nsct/2006/
http://www.hrw.org/sites/default/files/reports/counter-terrorism-bck_0.pdf
http://georgewbush-whitehouse.archives.gov/nsc/nsct/2006/
http://www.hrw.org/sites/default/files/reports/counter-terrorism-bck_0.pdf

254 Chapter IV

is barred if there are reasonable grounds to assume he/she is a danger to the United States.””
Further, under the withholding of removal procedure, an applicant who has engaged in terror-
ist activity is barred as well.?® Engaging in a terrorist activity is defined as committing, inciting,
preparing, planning terrorist activities, soliciting funds and individuals, and providing material
support for a terrorist organization.”* Most of the recent cases rest on the material support bar.

Individuals who are barred from asylum can still apply for relief under the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) in the
form of deferral of removal.*> However, the material support for terrorism claim will totally
bar an asylum claim.

3.3.4. Convention against Torture®

The CAT was implemented by the Foreign Affairs Reform and Restructuring Act (FARR
Act).””” The FARR Act states that “[tJo the maximum extent consistent with the obligations
of the United States under the Convention,” the regulations should remove individuals barred
from relief under the withholding of removal section of the INA.?® Both the CAT and the
FARR Act require “substantial grounds for believing [the person] would be in danger of being
subjected to torture.” Unlike the asylum and withholding of removal procedures, the CAT
does not have any bars to relief.** Under Article 3(1) of the CAT, no one can be returned to a
country where there are “substantial grounds” to believe that the individual would be subjected
to torture. Thus, in Matter of G-A,**' the BIA held that no matter how serious an applicants
criminal convictions were, they did not constitute a bar to deferral of removal under the CAT.
However, the USCIS barred individuals from withholding of removal under § 241(b)(3) of
the INA.?” These individuals are only entitled to “deferral of removal.”3% Deferral of removal
under the CAT is available to individuals who establish that it is “more likely than not” that
they will be tortured if removed to their home country.*** Unlike other provisions, under defer-
ral of removal there are no bars to relief.*” Where deferral of removal claims are presented in
the context of an asylum and removal proceedings with concurrent extradition proceedings,

292 INA §§ 208(b)(2)(A)(iv), 241(b)(3)(b)(iv), 8 U.S.C. §§ 1158(b)(2)(A)(iv), 1251(b)(3)(B)(iv) for

asylum.

293 See definition of terrorism INA § 212(a)(3)(B); INA § 241(b)(3)(B), 8 U.S.C. § 1251(b)(3)(B); GEr-
MAIN, supra note 282, at 80. See also 1951 Refugee Convention, art. 33(2). See, e.g., Ali v. Reno, 829
E Supp. 1415, 1434 (S.D.N.Y. 1993); Azzouka v. Meese, 820 F.2d 585 (2d Cir. 1987); Avila v. Rivkind,
724 E. Supp. 945 (S.D. Fla. 1989).

294 8 U.S.C.§ 1182(a)(3)(B)(iv); In re U-H, 23 1&N Dec. 355 (BIA 2002).

295 64 FR 8478, § 208.17. See also GERMAIN, supra note 282.

296 See Ch. VII, Secs. 7 and 8 for more information about the relationship between extradition and torture.
297  Pub. L. No. 105-277, 112 Stat. 2681, Div. G., Oct. 21, 1992.

298  FARR Act, §1242(c); GERMAIN, supra note 282, at 80.

299  Art. (3)1 of the CAT; FARR Act § 1242(a); GERMAIN, supra note 282, at 80; In re M-B-A, 23 I&N Dec.
474 (BIA 2002); In reJ-E, 23 1 & N Dec. 291, 303 (BIA 2002); In re Y-L, 23 I&N Dec. 270 (AG 2002)

300  GERMAIN, supra note 282, at 206.

301 23 I&N Dec. 366, 368 (BIA 2002).

302 See 8 C.ER. § 208.16(d)(2); GERMAIN, supra note 282, at 206.
303 8 C.ER.§208.17

304 Id.

305  Id. See also In re G-A, 23 1 & N Dec. 366, 368 (BIA 2002). For a detailed analysis of the relevant regula-
tions related to CAT/Deferral of Removal, see generally Kurzsan, supra note 3, at 528-538 (collecting
cases and detailing regulations, procedures, and judicial review).
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the asylum and removal proceedings will generally be deferred pending the secretary of state’s
decision on the claims in the extradition proceedings.’

3.3.5. Equal Protection

The 1996 legislation discussed above constitutes a marked departure from Supreme Court
pronouncements on the application of the “Equal Protection” Clause of the U.S. Constitu-
tion®” to permanent residents. Under the guise of combating terrorism, there is for all practi-
cal purposes no longer a constitutional privilege of equal protection of aliens lawfully in the
United States, including permanent residents. What is particularly astonishing is the absence
of empirical data to support this historically unprecedented reversal: there is no factual data
to support the presumed preventative impact of legal measures whose discriminatory nature
smacks of racism, and ethnic and religious discrimination.

In a leading case on the matter that detailed the long-standing jurisprudence, the Supreme
Court held, in Mathews v. Diaz,**® that aliens within the United States were protected by the
Fifth and Fourteenth Amendments” “due process” clauses of the Constitution “from depriva-
tion of life, liberty, or property without due process of law.”*” The Court clearly stated that
“[e]ven one whose presence in the country is unlawful, involuntary, or transitory is entitled to
that constitutional protection.”*'* Although the Fourteenth Amendment Equal Protection Clause
does not explicitly require the federal government to provide equal protection of the laws, the
Supreme Court in Bolling v. Sharpe,®'" treated actions by the federal government (which would
be considered as Equal Protection Clause violations if done by a state) as violations of the Fifth
Amendment. As to what constitutes an equal protection violation by the federal government,
the Supreme Court held in Plyler v. Doe,*'* that “[t]he Equal Protection, Clause directs that
‘all persons similarly circumstanced shall be treated alike.””#" It is this writer’s contention
that permanent resident aliens are “similarly circumstanced” with U.S. citizens with respect
to civil rights, as they share a significant part of the rights and duties of U.S. citizens. And
because deporting a U.S. citizen for committing an “aggravated felony”*' or based on “secret
evidence” will never be a permissible form of sanctioning a citizen, an alien resident who is
eligible for citizenship (after three years for some and five years for others) should be treated the
same. The government argues that because aliens are not a “suspect” or a “quasi-suspect” class,
they should not be afforded such “equal protection.” The government bases that argument on
Supreme Court language that was used in deciding the constitutionality of some forms of dis-
crimination against minorities and unpopular groups.®”> However, it is important to note that
the Court’s approach to the classification of these groups is essentially a procedural one, as the
Court, in order to prevent a flood of litigation, set a number of procedural hurdles before cases
can reach it. The argument that permanent residents are not a “suspect class” is a “boot strap-
ping” argument that seeks to transform a procedural standard of access to the federal courts for
relief to a substantive standard for denial of a constitutional right.

306  See Masopust v. Fitzgerald, 2010 U.S. Dist. LEXIS 5414 (W.D. Pa. Jan. 21, 2010) (providing an over-
view of the case law regarding concurrent removal and extradition proceedings).

307 U.S. Const. amend. XIV, § 1; U.S. ConsT. amend. V.

308 Mathews v. Diaz, 426 U.S. 67 (1976).

309 Id. at77.

310  /d. (emphasis added.)

311  Bolling v. Sharpe, 347 U.S. 497 (1954).

312 Plyler v. Doe, 457 U.S. 202 (1982).

313 Id. at 216 (quoting E.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920)).
314  Asdefined by INA § 101(a) (codified as amended at 8 U.S.C. § 1101(a) (2001)).
315  See United States v. Carolene Prods. Co., 304 U.S. 144 (1938).
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On another note, the exclusive use of “secret evidence” provisions against persons of Arab or
Muslim origin triggers the argument that a violation of equal protection exists because the gov-
ernment is using a “suspect classification” against that particular group based on their national
origin or religion. The Supreme Court repeatedly scrutinized those kinds of classifications with
respect to citizens, and the Court almost always struck down the governmental act as a viola-
tion of the Equal Protection Clause. A distinction between citizens and permanent residents
that permits discrimination based on ethnicity or religion is constitutionally unjustified.

3.3.6. Assessment

Never before in the legal history of the United States has there been such a blatant disregard of
the Constitution, which touches on the prohibition of ex post facto laws, violations of “equal
protection,” and violations of “due process.” But probably most egregious is the deprivation of
the right to judicial review.?'® The deprivation of constitutional principles and judicial review
from individuals leaves very little for totalitarian regimes to envy, as they similiarly deprive
people of fundamental legal rights.

The interplay between extradition and immigration is discussed throughout this chapter,
but a case from the mid-1990s merits mention, namely the extradition request by Israel of
Dr. Mousa Abu Marzook,?” one of the leaders of the political wing of Hamas. Hamas modeled
itself after the IRA by separating its political wing, which engages in legal political activities,
from the organization’s military wing, which engages in acts of violence.® Dr. Marzook was
a permanent resident of the United States, and his children were born in the United States.
His movements and activities were known to U.S. authorities, with whom he had contacts,
and there was never a claim that he was involved in “terrorist” activities. For reasons hereto-
fore unknown, Israeli and U.S. security agencies thought that his arrest would deal a blow
to Hamas and that it would intimidate the organization’s leaders. As a result, Dr. Marzook
was placed on a “terrorist” watch list in U.S. airports and was detained at JFK airport under
the INA. Shortly thereafter, an extradition request from Israel appeared charging him with a
broad and undefined theory of criminal conspiracy, which curiously does not even exist under
Israeli law. It was beyond doubt that this extradition request was politically motivated as it was
intended to eliminate effective political representatives of Hamas, and to eliminate those who
wish to be active in its political wing without having any connection with the military wing.
The Israeli request made no mention of any direct or indirect involvement by Dr. Marzook in
any criminal activity. However, it alleged that as one of the leaders of Hamas he was responsible
for all of the acts of violence committed by Hamas, irrespective of whether he planned them,
participated in them, or even knew of them. While extradition proceedings went on, INS
proceedings were instituted so that in the event extradition was not successful, immigration
proceedings could then result in deporting him to Israel even though it was not his country
of citizenship. The plan was to consider him a Palestinian by birth and thus to deport him to
that territory, which was under Israeli control. The collusion between Israel and the U.S. gov-
ernment, as well as between officials in the Justice Department and the INS was obvious, and
the hostility of the Orthodox Jewish Assistant United States Attorney (AUSA) assigned to the

extradition case was evident throughout the case.

Federal district court Judge Kevin Dufly, who sat as the extradition judge, accepted the charges
made without making an inquiry into the evidence. He even labeled the charges, sua sponte,
as “crimes against humanity,” even though Israel did not make mention of that. Judge Duffy

316 Although under INS v. St. Cyr, 121 S.Ct. 2271 (2001), habeas corpus relief was available, the REAL ID
Act of 2005 removed habeas corpus as an avenue of relief for aliens facing removal.

317 In re Extradition of Marzook, 924 F. Supp. 565 (S.D.N.Y. 1996).

318  The political wing of the IRA, the “Sinn Fein,” is headed by Gerry Adams, who is perceived, at least by
the U.S. government, as a legitimate political actor and as a negotiating figure.
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disallowed defenses provided for in the extradition treaty and in the relevant provisions of
Title 18. Meanwhile, in Israel, officials in the foreign affairs and justice ministries responded to
media inquiries in perplexed ways, raising doubts whether Dr. Marzook could be successfully
prosecuted in Israel under the broad conspiracy theory contained in the extradition request.
Judge Duffy made short shrift of the case and decided on extradition. On habeas corpus, his
colleague rubber-stamped the extradition decision without any effort to support the order.
A review of the habeas corpus petition’s denial was filed with the Second Circuit,®' but during
its pendency, petitioner Dr. Marzook withdrew the petition, and agreed to be surrendered to
Israel for the charges proffered in its extradition request. Under § 3188, the United States
is obliged to deliver a person adjudged extraditable within two months of the extradition
order’s date. It was this writer’s conviction, as Dr. Marzook’s co-counsel, on the basis of the
pronouncements of Israeli foreign and justice ministry officials, that Israel would not conduct a
trial. After the statutory two months passed, a motion was filed for Dr. Marzook’s release as he
had not been surrendered. But the judge, in clear violation of the statute’s language, prolonged
Dr. Marzook’s detention a few more days at the request of the U.S. government.

During this time Israel formally renounced its request for Dr. Marzook’s extradition,
which meant that he should have been released forthwith. By then, Dr. Marzook had spent
twenty-eight months in solitary confinement, being kept twenty-three hours a day in his cell
and one hour a day on the roof of New York’s Metropolitan Correctional Center (MCC).
However, even after that he was not released because the INS had a “hold” on him at the
MCC. Dr. MarzooK’s defense team proceeded to seek his release by habeas corpus, but the
federal district court judge (a former AUSA) did not grant it, even though she lacked a valid
legal basis to deny the pettition. At this point, on advice of counsel, Dr. Marzook renounced
his permanent residency in the United States, thus rendering unnecessary the deportation pro-
ceedings. The INS was caught by surprise, but insisted that deportation proceedings continue,
even though there is nothing in the INA that provides for deportation of someone who has
renounced being a permanent resident. Under such a condition the alien is entitled to return to
his/her country of origin, to the country from which he/she came if deemed inadmissible at the
border, or to a country of his/her choice that would accept him/her. The INS, however, resisted
that in order to keep Dr. Marzook for a longer period in solitary confinement at the MCC
while it searched for another way to deport him. Because the country from which he came at
the time of his arrest at JEK airport was Jordan, he was entitled to be returned to that country,
if its government permitted it. Jordan made a diplomatic démarche to have him returned, but
the INS continued holding Dr. Marzook in solitary confinement for a few more days until
diplomatic efforts resulted in allowing him to leave the United States and return to Jordan. As
an ultimarte sign of gratuitous vindictiveness, he was not allowed to board a Jordanian plane to
return to Jordan, but was placed on a U.S. plane dressed in his prison garb with handcuffs on
during the fourteen-hour flight.

This case is not only illustrative of the abusive interplay of extradition and immigration pro-
ceedings, it is also an example of how far the abusive process can be carried out in a way that
inflicts severe hardship on persons targeted in the United States, essentially for political reasons.

4. Remedies

The question that arises in regard to the use of immigration laws as an alternative rendition
device to extradition is whether it is contrary to the universal ideal of justice. It is clear that the
administrative processes of removal (exclusion) and removal (deportation) allow for a wide use
of discretion. In some instances, the laws are arbitrary and discriminatory, and infringe upon

319  Marzook v. Christopher, Case No. 96-2841 (2d Cir. 1996).
320 18 US.C. § 3188.
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the rights of aliens to enjoy freedom of movement and residence within the United States.?*!
Balanced against the rights of aliens is the need and privilege of a state to allow itself discre-
tion, in essence, to pick and choose among those who wish to enter and/or remain within its
boundaries. The concepts of justice and equality must play a role in the balancing process. As
Jack Wasserman noted:

Our American heritage of equality has given us prestige among the nations of the world and a
strong feeling of pride at home. However, our heritage and our aspirations have fallen short of
our goals in relation to our immigration laws.**

Although those words were written over fifty years ago, they still reflect the shortcomings of
the present immigration laws.

The USCIS has come under close scholarly and legislative scrutiny in recent years due to a
great influx of aliens into the United States. The plight of Haitian aliens®? is an example of the
due process problems of aliens seeking refuge in the United States; the discretionary power in
the administrative processes of the USCIS tips the scales against the traditional humanitarian
concerns of the United States.

The practice of using immigration laws for purposes of rendition as an alternative to extradi-
tion raises not only issues of justice and equality, but also questions of the integrity of judicial,
legislative, and administrative processes. Whereas every attempt should be made to safeguard
the rights of an alien who may be subject to expulsion, we find instead that immigration laws
and the discretionary powers built into them are being used against the alien. In a discussion
of then INS operation instructions, Leon Wildes concluded that

With the weight of the entire government against the alien, he should be entitled to rely upon
the fact that the government will at least be bound by its own directives. Only by doing so will
any petitioner or applicant before the Immigration Service be assured that the Immigration Ser-
vice’s own proposal will be fulfilled “to assure that all applicants and petitioners receive fair and

equal treatment before the Service.”?*

To lose one’s citizenship and be deported from one’s adopted homeland or to be turned away at
the borders of a state of refuge is a serious loss for any individual, and the laws that bring about
such losses must be examined strictly to insure their fairness.*” These laws must be applied
with care, and the discretion afforded by them must be used carefully to avoid infringement
on the rights of aliens and naturalized citizens, as well as universal concepts of justice. These
concerns highlight the questionability of the use of immigration laws as an alternative to extra-
dition. In the face of the cumbersomeness and expense of extradition, the use of immigration

321 Hearings Before the Subcomm. on Immigration Citizenship and International Law of the House Comm. on
the Judiciary, 95th Cong., 2d Sess. 39, 182 (July 19-21, 1978).

322 Jack Wasserman, The Universal Ideal of Justice and Our Immigration Laws, 34 NoTre DamE L. Rev. 1,
2 (1958).

323  See also Haitian Ctrs. Council v. Sale, 823 E Supp. 1028 (E.D.N.Y. 1993) (addressing the conditions
of Haitian asylum-seekers at the U.S. Naval Base in Guantanamo, Cuba, and holding that the detained
asylum-seekers are entitled to access to counsel during interviews, to medically adequate conditions of
confinement, to not being arbitrarily or indefinitely detained, and to not being subjected to “adminis-
trative segregation,” that is, to punishment by removal to a special camp apart from the general camp
population, without procedural safeguards). See generally Jane M. Kramer, Note, Due Process Rights for
Excludable Aliens under United States Immigration Law and the United Nations Protocol Relating to
the Status of Refugees: Haitian Aliens, A Case in Point, 10 N.Y.U. J. INT'L L. & PoL. 203 (1977).

324  Leon Wildes, The Operations Instructions of the Immigration Service: Internal Guides or Binding
Rules?, 17 San Dieco L. Rev. 99, 119 (1979).

325  KurzBAN, supra note 3, at 402.
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laws may be appealing, but one must ask whether the convenience is outweighed by the pos-
sible loss of rights of aliens and naturalized citizens.

The vehicle of disguised extradition, other than abduction,?® is the assortment of immigration

devices that are within the jurisdiction of the state that engages in such practices. Two issues
arise with regard to these practices: (1) whether there is a violation of an international legal
obligation; and (2) whether there is a violation of national law. Although a given conduct may
involve both types of violations, the issues are severable.

4.1. Violations of International Law
When disguised extradition is used, three types of violations of international law can occur:

(a) a violation of a specific treaty provision that is binding upon the state and eventually
enforceable within that state;

(b) a violation of a specific treaty provision binding upon the state that engages in the
violation that is enforceable in the receiving state (to which an individual may have been

deported); and

(c) a violation of a specific treaty provision that is not enforceable either under the laws of
the state engaging in the violative conduct or in the receiving state.

At the outset, it must be noted that the various conventions protecting human rights are
not always enforceable within national legal systems. There exists at present no international
enforcement mechanism to redress such violations except under certain regional conventions
and systems of complaint, namely the African, European and Inter-American human rights
systems,*” and complaint and reporting mechanisms under some multilateral conventions.>*
It is important first to distinguish among these conventions.

4.2. Multilateral Conventions
4.2.1. International Conventions
(a) Universal Declaration of Human Rights3*°

The Universal Declaration of Human Rights contains a number of articles that relate to the
protection of the rights of individuals in regard to the use of immigration devices and the
violations that may result from their use. If an alien is precluded from returning to his own
country through the use of immigration laws, he may invoke Article 13(2), which states
that: “[e]veryone has the right to leave any country, including his own, and return to his
» . . . . . . . . .o . . .
country.” For violations of individual rights, the Declaration is explicit in allowing for both a
determination of rights and an effective remedy for violations. Article 8 enunciates the right of

326  See Ch. V.

327  See African Charter on Human and Peoples’ Rights, June 27, 1981, O.A.U. Doc. CAB/LEG/67/3/Rev.
5, (1981) reprinted in 21 1LL.M. 58; American Convention on Human Rights, Nov. 22, 1969, Orga-
nization of American States Official Records Der. K/XV1/1.1, Doc. 65, Rev. 1, Corr. (Jan. 7, 1970);
European Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950,
213 UN.T.S. 221.

328  See United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, G.A. Res. 39/46, UN. GAOR 3d Comm., 39th Sess., Supp. No. 51, at 197, 198 U.N.
Doc. E/CN.4/1984/72 (1984); International Covenant on Civil and Political Rights, Dec. 16, 1966,
G.A. Res. 2200A, U.N. GAOR, 21st Sess., Supp. No. 16, at 49, U.N. Doc. A/6316 (1966); Optional
Protocol of the International Covenant on Civil and Political Rights, Dec. 16, 1966, G.A. Res. 2200A,
U.N. GAOR, 21st Sess., Supp. No. 16, at 59, U.N. Doc. A/6316 (1966).

329  Universal Declaration of Human Rights, Dec. 10, 1948, U.N.G.A. Res. 217 A (III).
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equal protection: “[e]veryone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the constitution or by law.”

These provisions indicate that remedies must be available for violations of an individual’s rights
on both international and national levels. They have the effect of giving the alien within the
United States the right to a fair hearing and an effective remedy for violations of universally
recognized human rights. The Universal Declaration enumerates specific rights relevant to
disguised extradition in Articles 3, 7, 9, 12, 14(1), and 25(1). These provisions are designed to
protect the integrity of the individual against arbitrary actions of the host state.

Article 3: “Everyone has the right to life, liberty and security of person.”
Article 9: “No one shall be subjected to arbitrary arrest, detention or exile.”

Article 12: “No one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the
protection of the law against such interference or attacks.”

These individual rights belong to @// persons regardless of their legal status in the host country.
Article 7 states that “[a]ll are equal before the law and are entitled without any discrimination
to equal protection of the law. All are entitled to equal protection against any discrimination in
violation of this Declaration and against any incitement to such discrimination.”

Aliens who flee to the United States consist mostly of refugees escaping from hunger, economic
plight, and political oppression. They often come from circumstances of extreme hardship and
seck a better, more secure life for themselves and their families. Article 25(1) recognizes this
quest as a right:

Everyone has a right to a standard of living adequate for the health and well-being of himself and
of his family, including food, clothing, housing and medical care and necessary social services,
and the right to security in the event of unemployment, sickness, disability, widowhood, old age
or other lack of livelihood in circumstances beyond his control.

The concepts of this provision were brought to life in Doe v. Plyler,**® where Mexican children
who had entered the United States illegally and resided illegally in Texas were excluded by
Texas law from attending state schools.®' The Supreme Court described the situation of the
illegal alien thus:

The hope of obtaining jobs, coupled with the unwillingness or inability of the federal government
to enforce its immigration laws has enticed thousands of young Mexicans to leave their native
country and illegally enter the United States. It is undisputed that, compared to United States
citizens as a whole, illegal aliens constitute a disadvantaged group. But bad as their living and
working environment is in the United States, it is apparently better than what they would experi-
ence in Mexico; thus these aliens continue to illegally cross the border. Because they are within
this country illegally, they often do not receive the benevolent protections of the law, for they
know that to invoke government protection would subject them to possible identification and
deportation to their native country. Hence, the rights of these native aliens and the correspond-

ing responsibilities of the states toward them have not been litigated to an appreciable degree.?

Aliens who wish to escape from other lands to seek freedoms that are lacking in their home-
lands are considered in Article 14(1), which provides that “[e]veryone has the right to seek and
to enjoy in other countries asylum from persecution.” The problem that arises, however, with

330  Doe v. Plyler, 628 E.2d 448 (5th Cir. 1980), affd, 457 U.S. 202 (1982).
331 Id

332 Id. at451. The Texas law excluding illegal aliens from attendance at public schools was held unconstitu-
tional by the Supreme Court, the Fifth Circuit Court of Appeals, and the District Court for the Eastern
District of Texas.
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regard to the fundamental rights and remedies enumerated in the Declaration, is enforcement.
This is because no international or national enforcement mechanism exists, and because the
enforceability of the Declaration itself is still in question.

(b) International Covenant on Civil and Political Rights333

This multilateral convention reiterates many of the rights enumerated in the Universal Decla-
ration. Similar to the Universal Declaration, the International Covenant recognizes the rights
enumerated in its provisions as belonging to all members of the human family.*** Explicit in
this convention are remedies available to every individual.

Article 2(1) provides:

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals
within its territory and subject to its jurisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

The first Optional Protocol permits individual complaints against state-parties.**® The proce-
dure permits the filing of individual complaints before the Human Rights Committee,*¢ but
affords no other remedies.>”

Article 2(3) continues:
Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall
have an effective remedy, notwithstanding that the violation has been committed by persons
acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined
by competent judicial, administrative or legislative authorities, or by any other competent
authority provided for by the legal system of the State, and to develop the possibilities of
judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

Article 9 protects the individual against arbitrary arrest and detention. Part 4 of this article
entitles the individual to an effective remedy: “[a]nyone who is deprived of his liberty by arrest
or detention shall be entitled to take proceedings before a court, in order that that court may
decide without delay on the lawfulness of his detention and order his release if the detention
is not lawful.” Finally, Article 12 at parts 2 and 4 grants the individual freedom of movement
from and between countries. Part 2 of Article 12 stipulates “[e]veryone shall be free to leave any
country, including his own.” Part 4 of the same article provides “[n]o one shall be arbitrarily

333 International Covenant on Civil and Political Rights, supra note 328.
334  Id. at Preamble.

335  Note for example that although the United States ratified the International Covenant on June 8, 1992,
and the Covenant entered into force for the United States on September 8, 1992, the United States
did not become a party to the First Optional Protocol and the individual complaint mechanism is thus
not applicable to it. See ManFrRED Nowak, U.N. CovenanT oN CiviL aND PorrricaL RigaTs: CCPR
COMMENTARY (1993). See generally Symposium, The Ratification of the International Covenant on Civil
and Political Rights, 42 DePauL L. Rev. 1167 (1993) (discussing the United States’ ratification of the
International Covenant).

336 Optional Protocol, supra note 328, at art. 2.

337  See also E. KAMENKA & A. EHR-SooN Tay, HuMaN RicHTS 126-127 (1978); RicHARD B. LiLLICH &
Frank C. NEwMAN, INTERNATIONAL HUMAN RiGHTS: PROBLEMS OF Law AND Povricy 324 (1979);
ArtHUR H. RoBerTsoN, Human RigaTs 1N EUrROPE 149-154 (1977) (discussing right of individual
petition).
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deprived of the right to enter his own country.” These provisions mirror Article 13(2) of the
Universal Declaration.

As with the rights enumerated in the Universal Declaration, however, the International Cove-
nant does not provide for a universal enforcement mechanism of the rights it purports to guar-
antee. The Optional Protocol®® of the International Covenant, which provides an individual
complaint mechanism, is applicable only to states that ratified it. This does not include the
United States, which ratified the ICCPR subject to developing national legislation to imple-
ment it, which it has not done to date.

(c) Convention Relating to the Status of Refugees3®

‘This Convention extends to refugees, inter alia, access to courts and legal assistance in secking
remedy for violations of human rights in all contracting states the same as that afforded to
nationals of such states. Article 16 states:

(1) A refugee shall have free access to the courts of law on the territory of all Contracting States.

(2) A refugee shall enjoy in the Contracting State in which he has his habitual residence the same
treatment as a national in matters pertaining to access to the Courts, including legal assistance
and exemption from cautio judicatum solvi.

(3) A refugee shall be accorded in the matters referred to in paragraph 2 in countries other than
that in which he has his habitual residence the treatment granted to a national of the country
of his habitual residence.

The rights of refugees in the country of refuge are specified in Articles 31 and 32 of the Con-
vention. These articles are designed specifically to avoid any kind of manipulation of immigra-
tion laws toward ends to which they were not designed. It is in these provisions that it becomes
clear that using immigration as an alternative rendition device to extradition is a violation of
the individual’s rights.

Article 31 states:

(1) The Contracting States shall not impose penalties, on account of their illegal entry or pres-
ence, on refugees who, coming directly from a territory where their life or freedom was threat-
ened in the sense of Article 1, enter or are present in their territory without authorization,
provided they present themselves without delay to the authorities and show good cause for their
illegal entry or presence.

(2) The Contracting States shall not apply to the movements of such refugees restrictions other
than those which are necessary and such restrictions shall only be applied until their status in
the country is regularized or they obtain admission into another country. The Contracting States
shall allow such refugees a reasonable period and all the necessary facilities to obtain admission
into another country.

The drafters of this convention recognized the harsh nature of expulsion of an alien from a
country of refuge, and, through Articles 32 and 33, imposed restrictions on the host state to
protect the alien.

Article 32, entitled Expulsion, provides:

(1) The Contracting States shall not expel a refugee lawfully in their territory save on grounds of
national security or public order.

(2) The expulsion of such a refugee shall be only in pursuance of a decision reached in accor-
dance with due process of law. Except where compelling reasons of national security otherwise
require, the refugee shall be allowed to submit evidence to clear himself, and to appeal to and be

338  Optional Protocol of the International Covenant on Civil and Political Rights, supra note 328.
339  Convention Relating to the Status of Refugees, Apr. 26, 1954, G.A. Res. 526A (XVII).
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represented for the purpose before competent authority or a person or persons specially desig-
nated by the competent authority.

(3) The Contracting States shall allow such a refugee a reasonable period within which to seek
legal admission into another country. The Contracting States reserve the right to apply during
that period such internal measures as they may deem necessary.

Article 33 concerned with non-refoulement provides:

(1) No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to
the frontiers or territories where his life or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social group or political opinion.

(2) The benefit of the present provision may not, however, be claimed by a refugee whom there
are reasonable grounds for regarding as a danger to the security of the country in which he is,
or who, having been convicted by a final judgment of a particularly serious crime, constitutes a
danger to the community of that country.

The rights of the refugee are clearly stated in this convention; however, again, an enforcement
mechanism is lacking. There is no international enforcement mechanism for violations, save for
the United Nations High Commissioner for Refugees and U.N. administrative action, which is
of a diplomatic, political nature that does not give rise to individually enforceable legal rights.

With respect to those states that have adopted this convention, a remedy could lie under their
national laws. In the United States, for example, remedies arising out of this convention can
be found in the 1980 Refugee Act.

It must be pointed out that a violation committed by a given state has not so far been recognized
as giving rise to a legal action in a receiving state once the individual has been removed from the
territory of the state that committed the original violation. In particular, that individual could
not challenge the jurisdiction that the receiving state may wish to exercise upon him/her.**

4.2.2. Regional Conventions

Although remedies under the following conventions exist in the applicable regions, they are
not applicable in the United States, because the United States is not a party to any of the fol-
lowing conventions.

(a) The European Convention for the Protection of Human
Rights and Fundamental Freedoms**'

This Council of Europe Convention provides for many of the rights recognized in the Uni-
versal Declaration of Human Rights. Article 13 provides for effective remedy for violations of
these rights:

Everyone whose rights and freedoms as set forth in this Convention are violated shall have an
effective remedy before a national authority notwithstanding that the violation has been com-
mitted by persons acting in an official capacity.

The drafters of the Convention also established enforcement mechanisms. Having defined the
rights to be guaranteed, the Convention goes on to set up international machinery, which is
designed to make the guarantees effective. The authors of the Convention did not consider it
sufficient to have only domestic mechanisms to enforce the different rights and freedoms: they
required some measure of international control. In other words, national obligations were not
enough, and international machinery to reinforce them was also required. In this respect the
Council of Europe followed the principle already established by the General Assembly of the

340  See Ch. VL

341  European Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950,
213 U.N.T.S. 221.
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United Nations in 1948, which intended that the proclamation of the Universal Declara-
tion would be followed by a covenant containing legal obligations and by another instru-
ment providing for “measures of implementation.” This is made clear in Article 19 of the
Convention, which established a European Commission and a Court of Human Rights “to
ensure the observance of the engagements undertaken by the High Contracting Parties in
the...Convention...” The member governments of the Council of Europe accepted the idea
that a European Commission should be created for this purpose, as an impartial, interna-
tional organ to which complaints could be made in the event of any failure by a member state
to secure to anyone within its jurisdiction the rights and freedoms defined in the Convention.
Today forty-seven European states have ratified the European Convention and accepted the
jurisdiction of the European Court, the successor to the earlier commission.***

In 1998 the powers of the European Court of Human Rights (ECtHR) were expanded sig-
nificantly and the Commission abolished under Protocol 11 to the European Convention on
Human Rights.?* Since 1998 all complaints under the European Convention have been dealt
with by the ECtHR, and since 1994 individual complaints can be considered after the adop-
tion of of Protocol 11. Under Article 35 of Protocol 11, a precondition to the ECtHR's juris-
diction is the exhaustion of domestic remedies; complaints must be filed within six months of
the final ruling in the domestic judicial system. Article 35 also limits the ECtHR’s competence
to complaints against states, and precludes anonymous submissions. Since the adoption of
Protocol 14** the ECtHR has adopted a standard by which in order to gain standing before
the court, the complainant must show that he/she suffered “significant damage.” In 2011 the
ECtHR received approximately 64,500 complaints. In 2011 the ECtHR issued 1,511 judg-
ments and ruled that 50,677 were inadmissible. At present there are approximately 151,600
applications pending before the EC(HR.3%

(b) The American Convention on Human Rights3%

This convention again reaffirms the principles set forth in the Universal Declaration of Human
Rights.*” The Convention declares the right of freedom of movement in Article 22, entitled
Freedom of Movement and Residence:

(1) Every person lawfully in the territory of a State Party has the right to move about in it and
to reside in it subject to the provisions of the law.

(2) Every person has the right to leave any country freely, including his own.

342 Impacr in 47 Countries, CouNciL ofF Eurork, http://human-rights-convention.org/impact-of-
the-european-convention-on-human-rights/. The states are: Albania, Germany, Andorra, Armenia,
Austria, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Cyprus, Croatia, Denmark, Spain,
Estonia, Finland, France, Georgia, Greece, Hungary, Ireland, Iceland, Italy, Latvia, “The former Yugo-
slav Republic of Macedonia,” Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, Monaco, Mon-
tenegro, Netherlands, Poland, Portugal, Czech Republic, Romania, United Kingdom, Russia, San
Marino, Serbia, Slovakia, Slovenia, Sweden, Switzerland, Turkey, and Ukraine. Belarus and the Vatican
are not state-parties to the European Convention and are not within the jurisdictional competence of
the European Court of Human Rights.

343 Protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental Freedoms,
restructuring the control machinery established thereby, E.T.S. 155, entered into force November
1, 1998.

344  Protocol No. 14 to the Convention for the Protection of Human Rights and Fundamental Freedoms,
amending the control system of the Convention, E.T.S. 194, entered into force June 1, 2010.

345  EuroreaN Court oF HumMaN RicuTs, ANNUAL REPORT 151 (2011).

346 American Convention on Human Rights, Nov. 22, 1969, Organization of American States Official
Records Ser. K/XV1/1.1, Doc. 65, Rev. 1, Corr. 1 (Jan. 7, 1970).

347  Id. at Preamble.
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(3) The exercise of the foregoing rights may be restricted only pursuant to a law to the extent
necessary in a democratic society in order to prevent crime or to protect national security, public
safety, public order, public morals, public health, or the rights or freedoms of others.

(4) The exercise of the rights recognized in paragraph 1 may also be restricted by law in desig-
nated zones for reasons of public interest.

(5) No one can be expelled from the territory of the state of which he is a national or be deprived
of the right to enter it.

(6) An alien lawfully in the territory of a State Party to this Convention may be expelled from it
only pursuant to a decision reached in accordance with law.

(7) Every person shall have the right to seck and be granted asylum in a foreign territory, in
accordance with the legislation of the state and international conventions, in the event he is
being pursued for political offenses or related common crimes.

(8) In no case may an alien be deported or returned to a country, regardless of whether or not
it is his country of origin, if in that country his right to life or personal freedom is in danger of
being violated because of his race, nationality, religion, social status, or political opinions.

(9) The collective expulsion of aliens is prohibited.

Note that parts 3 and 4 of the foregoing article allow for discretion on the part of the state in
recognition of the rights of each state as a national sovereign, although these parts should not
have the effect of diminishing the rights of individuals.**

This convention again provides for equal protection under the law and effective remedy for
violations of individual human rights. Article 24, entitled Right to Equal Protection, provides:

All persons are equal before the law. Consequently, they are entitled, without discrimination, to
equal protection of the law.

And Article 25(1), entitled Right to Judicial Protection, continues:

Everyone has the right to simple and prompt recourse, or any other effective recourse, to a
competent court or tribunal, for protection against acts that violate his fundamental rights
recognized by the constitution or laws of the state concerned or by this Convention, even
though such violation may have been committed by persons acting in the course of their
official duties.

The Inter-American Commission on Human Rights and the Inter-American Court of Human
Rights are the enforcement bodies designated to take action on alleged violations of individual
human rights. An individual has the right to bring a petition before the Commission but not
before the Inter-American Court. The Commission may, however, bring a case before the
Inter-American Court after investigating the matter and attempting to resolve it directly with
the relevant state. The Inter-American Court also has jurisdiction over complaints brought by
one state against another state over violations of the Inter-American Convention.

(c) The African Charter on Human and Peoples’ Rights3*°

Similar to other human rights conventions, the African Charter reaffirms the principles set forth
in the Charter of the United Nations and the Universal Declaration of Human Rights.?* In

348  Similar language can be found in other human rights conventions, that is, art. 22(2) of the Interna-
tional Covenant on Civil and Political Rights, supra note 328; art. 29(2) of the Universal Declaration of
Human Rights, supra note 329.

349  African Charter on Human and Peoples’ Rights, June 27, 1981, 21 L.L.M. 58 (1981).

350  Id. at Preamble.
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setting forth the rights it guarantees, the Charter provides that “[e]very individual shall be equal
before the law” and that “[e]very individual shall be entitled to equal protection of the law.”*!

In similar terms to the American Convention, the African Charter guarantees the right to
freedom of movement. Article 12 provides:

1. Every individual shall have the right to freedom of movement and residence within the bor-

ders of a State provided he abides by the law.

2. Every individual shall have the right to leave any country including his own, and to return to
his country. This right may only be subject to restrictions, provided for by law for the protection
of national security, law and order, public health or morality.

3. Every individual shall have the right, when persecuted, to seek and obtain asylum in other
countries in accordance with the laws of those countries and international conventions.

4. A non-national legally admitted in a territory of a State Party to the present Charter, may only
be expelled from it by virtue of a decision taken in accordance with the law.

5. The mass expulsion of non-nationals shall be prohibited. Mass expulsion shall be that which
is aimed at national, racial, ethnic or religious groups.?

The African Charter obliges state parties to it to “recognize the rights, duties and freedoms
enshrined in [the] Charter and...undertake to adopt legislative or other measures to give
effect to them.”?> Clearly, the rights guaranteed by the Charter were not meant to be hol-
low. However, the enforcement system has a weak structure, and the African Commission on
Human and Peoples’ Rights set up under the Charter has no authority to act on individual
petitions unless such “reveal the existence of a series of serious or massive violations of human
and peoples’ rights.”*** In 2004 the African Court on Human and Peoples’ Rights was estab-
lished to complement the work of the Commission;*> to date twenty-six states have accepted
the court’s jurisdiction.’*® However, Article 5 of the African Court’s statute limits jurisdiction
to complaints filed by the African Commission, state-parties, and African Intergovernmen-
tal Organizations; individuals may submit cases if the relevant state has accepted the Afri-
can Court’s competence over such petitions. In this respect the African Court is similar to
the Inter-American Court and the ECtHR prior to 1998. Since 2008 the African Court has
received twenty complaints and issued judgments in ten.

351 Id atart. 3.

352  Id. atart 12.

353  Id. atart 1.

354  Id. atart. 58(1) (emphasis added).

355  Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an Afri-
can Court on Human and Peoples’ Rights, June 9, 1998, OAU Doc. OAU/LEG/EXP/AFCHPR/
PROT (I1I).

356  'Through June 2012, state-parties to the protocol include Algeria, Burkina Faso, Burundi, Céte d’Ivoire,
Comoros, Gabon, Gambia, Ghana, Kenya, Libya, Lesotho, Mali, Malawi, Mozambique, Mauritania,
Mauritius, Nigeria, Niger, Rwanda, South Africa, Senegal, Tanzania, Togo, Tunisia, and Uganda. See
African Union, List of Countries Which Have Signed, Ratified/Acceded to the Protocol to the African Charter
on Human and Peoples’ Rights on the Establishment of an African Court on Human and Peoples’ Rights,
available  ar:  huep://www.african-court.org/en/images/documents/Court/ Court%20Establishment/
Members.pdf. Only Cape Verde, Eritrea, Sahrawi Arab Democratic Republic, and Sao Tome and Prin-
cipe have not signed the Protocol.
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(d) The Draft Charter on Human and People’s Rights in the

Arab World**”
The Draft Charter is a comprehensive instrument for the protection of human rights cover-
ing civil and political rights; economic, social, and cultural rights; and collective rights of the
Arab people. The Draft Charter seeks to secure these rights by creating the Arab Commission
on Human Rights and the Arab Court of Human Rights. Article 53(4) of the Draft Charter
allows for the review of individual petitions by the Arab Commission on Human Rights.
With respect to the right of movement, the Draft Charter provides in Article 8 the following:

1. Everyone has the right to liberty of movement within his country and freedom to choose his
residence.

2. Everyone who is a citizen of an Arab country or of Arab origin has the right to leave his coun-
try and return to it and to enter any other Arab country.

3. No citizen shall be expelled from his country.
Additionally, the Draft Charter addresses the right of asylum in Article 40.

1. Every citizen who is subjected to persecution on political grounds has the right to seek and
obtain asylum in any Arab country in accordance with the law and the provisions of this Charter.

2. No person enjoying asylum or seeking it shall be expelled to an Arab or foreign country where
his life would be in danger or where he may be persecuted.

The Draft Charter thus could be a useful tool in the protection of individuals in regard to the
use of immigration devices and violations that may result from their use or abuse.

5. The International Law Commission’s Principles of State
Responsibility3*®
Below are several relevant Articles of the ILC’s Principles of State Responsibility, which were

adopted in 2001 and subsequently submitted to the General Assembly.

Article 1, Responsibility of a State for its internationally wrongful acts. Every internationally wrong-
ful act of a State entails the international responsibility of that State.

Article 2, Elements of an internationally wrongfil act of a State. There is an internationally wrong-
ful act of a State when conduct consisting of an action or omission:

a. Is attributable to the State under international law; and
b. Constitutes a breach of an international obligation of the State.

Article 3, Characterization of an act of a State as internationally wrongful. The characterization of
an act of a State as internationally wrongful is governed by international law. Such characteriza-
tion is not affected by the characterization of the same act as lawful by internal law.

Article 4, Conduct of organs of a State. 1. The conduct of any State organ shall be considered an act
of that State under international law, whether the organ exercises legislative, executive, judicial
or any other functions, whatever position it holds in the organization of the State, and whatever

357  Draft Charter on Human and People’s Rights in the Arab World, 1987, i INTERNATIONAL INSTITUTE
oF HIGHER STUDIES IN CRIMINAL SCIENCES, DRAFT CHARTER ON HUMAN AND PEOPLE’S RIGHTS IN THE
AraB WORLD (1987). Various websites containing information on the subject refer to it as a draft even
though it was adopted by the Standing Committee on Human Rights at the Summit Meeting of the Heads
of State in Tunis in January 2004. For the text in English, see 12 INT'L. HumaN Rts. Rep. 893 (2005).

358  See Report of the International Law Commission on the Work of the Fifty-Third Session, April 23—
August 10, 2001, Responsibility of States for Internationally Wrongful Acts, U.N. GAOR, 53rd Ses-
sion, A/CN.4/L.602/Rev.1, July 26, 2001.
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its character as an organ of the central government or of a territorial unit of the State. 2. An organ
includes any person or entity which has that status in accordance with the internal law of the State.

Article 5, Conduct of persons or entities exercising elements of governmental authority. The conduct
of a person or entity which is not an organ of the State under Article 4 but which is empowered
by the law of that State to exercise elements of the governmental authority shall be considered an
act of the State under international law, provided the person or entity is acting in that capacity
in the particular instance.

Article 8, Conduct directed or controlled by a State. The conduct of a person or group of persons
shall be considered an act of a State under international law if the person or group of persons is
in fact acting on the instructions of, or under the direction or control of, that State in carrying
out the conduct.

Article 12, Existence of a breach of an international obligation. There is a breach of an international
obligation by a State when an act of that State is not in conformity with what is required of it by
that obligation, regardless of its origin or character.

Article 28, Legal Consequences of an internationally wrongful act. The international responsibility
of a State which is entailed by an internationally wrongful act in accordance with the Provisions
of Part One involves legal consequences as set out in this Part [Two].

Article 30, Cessation and non-repetition. The State responsible for the internationally wrongful
act is under an obligation:

a. To cease that act, if it is continuing;

b. To offer appropriate assurances and guarantees of non-repetition, if circumstances so
require.

Article 31, Reparation. 1. The responsible State is under an obligation to make full reparation for
the injury caused by the internationally wrongful act. 2. Injury includes any damage, whether
material or moral, caused by the internationally wrongful act of a State.

Article 32, Irrelevance of internal law. The responsible State may not rely on the provisions of its
internal law as justification for failure to comply with its obligations under this Part.

Article 58, Individual responsibility. These articles are without prejudice to any question of the
individual responsibility under international law of any person acting on behalf of a State.

6. Particular Remedies within the United States

Three principal avenues of remedies exist in the United States for disguised extradition. The
first is under the INA in the context of its procedures, particularly deportation and denatural-
ization.® The second is an action under § 1985 of the Civil Rights Act of 1964, which pro-
vides for injunctive relief as well as damages. The third mechanism exists under the Alien Tort
Claims Act (ATCA),*" which provides for a remedy in the United States for violations com-
mitted abroad. The latter two statutes offer a unique remedy unparalleled in most, if not all,
foreign legal systems in that they grant jurisdiction to U.S. courts to entertain claims for tor-
tious conduct committed against a non-U.S. citizen (who could even be a citizen of the offend-
ing country) for an act deemed to be a violation of the law of nations. Under these statutes,
the remedy is limited to monetary recovery. Additional avenues of remedies exist in actions

359  See supra Secs. 3.2.2 and 3.2.3.
360  Pub. L. No. 88-352.

361 28 U.S.C. § 1350 (2000). See Sosa v. Alvarez-Machain, 542 U.S. 692 (2004); Rasul v. Bush, 542 U.S.
466 (2004). For a discussion of the post-Sosa cases and procedures under the ATCA, see generally Kurz-
BAN, supra note 3, at 1370-1373 (12th ed. 2010) (collecting cases involving aggravated felonies).
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arising under the U.S. Constitution (Bivens claims), the Privacy Act (5 U.S.C. § 552a(g)), the
Tucker Act (28 U.S.C. § 1491(a)(1)), and the Federal Tort Claims Act (28 U.S.C. § 2674).5%

In recent cases, the U.S. Supreme Court has relied upon the concept that the Due Process
Clause is territorial in basis and is to be applied to everyone within the borders of the United
States. An alien’s physical presence within the United States thus endows him/her with due
process rights. Although an alien’s illegal status subjects him/her to deportation, it does not
strip him/her of the rights granted by the Constitution.>®

The ATCA is designed specifically to give courts jurisdiction over torts committed against
aliens in violation of the law of nations or a treaty to which the United States is party. It pro-
vides that “[t]he district courts shall have original jurisdiction of any civil action by an alien
for a tort only, committed in violation of the law of nations or a treaty of the United States.”
This action is designed to give federal district courts original jurisdiction of any civil action
by an alien for a tort committed in violation of the law of nations or of a treaty (as long as
the treaty is relevant to the plaintiffs case).*** A violation of the “law of nations” within the
meaning of this provision relates to the jurisdiction of the court and arises when there has been
conduct by one or more individuals of one state that violates those standards, rules, or customs
affecting the relationship between states or between an individual and a foreign state.’® The
“law of nations” may be ascertained through the general usage and practice of nations, judicial
decisions recognizing and enforcing that law, or the writings of the most distinguished publi-
cists.** The “law of nations” in U.S. jurisprudence refers more to relations between states than
to relations between individuals.®”

Sources relevant to the law of nations are enumerated under Article 38(1) of the Statute of the
International Court of Justice, which states, in pertinent part:

1. The Court, whose function is to decide in accordance with international law such disputes as
are submitted to it, shall apply:

(a) international conventions, whether general or particular, establishing rules expressly rec-
ognized by the contesting states;

(b) international custom, as evidence of a general practice accepted as law;
(c) the general principles of law recognized by civilized nations;

(d) subject to the provisions of Article 59, judicial decisions and the teachings of the most
highly qualified publicists of the various nations, as subsidiary means for the determination

of rules of law.?%®

It should be noted that judicial decisions and scholarly writings are secondary sources of law
that are relevant only insofar as they interpret conventional, customary, and general interna-
tional law. Because the Statute of the International Court of Justice is part of the Charter of
the United Nations and the United States is a signatory of the Charter, it is binding on the
United States.

362  For a discussion of these avenues of remedies, including collected cases and procedures, see generally
KurzBaAN, supra note 3, at 1364—1369, 1374 (collecting cases involving aggravated felonies).

363  Plyler v. Doe, 457 U.S. 202 (1982); Bridges v. Wixon, 326 U.S. 135 (1945). See also Peter S. Munoz,
The Right of an Illegal Alien to Maintain a Civil Action, 63 Car. L. Rev. 762 (1975).

364  Valanga v. Metro. Life Ins. Co., 259 F. Supp. 324 (E.D. Pa. 1966).
365  See, e.g., ITT v. Vencap, Ltd., 519 E2d 1001 (2d Cir. 1975).

366  United States v. Smith, 18 U.S. 153 (1820). See also Lopes v. Schroder, 225 F. Supp. 292 (E.D.
Pa. 1963).

367  Dreyfus v. Von Finck, 534 E2d 24 (2d Cir.), cert. denied, 429 U.S. 835 (1976).
368  Statute of the International Court of Justice, art. 38, 59 Stat. 1055, 33 U.N.T.S. 993 (June 26, 1945).
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Articles 55 and 56 of the U.N. Charter promote international protection of human rights:
Article 55

With a view to the creation of conditions of stability and well-being which are necessary for
peaceful and friendly relations among nations based on respect for the principle of equal rights
and self-determination of peoples, the United Nations shall promote:

(a) higher standards of living, full employment, and conditions of economic and social prog-
ress and development;

(b) solutions of international economic, social, health, and related problems; and interna-
tional cultural and educational cooperation; and

(c) universal respect for, and observance of human rights and fundamental freedoms for all
without distinction as to race, sex, language, or religion.

Article 56

All members pledge themselves to take joint and separate action in co-operation with the Orga-
nization for the achievement of the purpose set forth in Article 55.3%

What constitutes the “law of nations” is readily ascertainable, but what constitutes a violation
of such law is more problematic. The conventions protecting human rights cover a wide range
of rights that vary significantly and qualitatively. Surely, cruel, inhuman, and degrading treat-
ment—which appears in the Universal Declaration of Human Rights (Art. 5), the International
Covenant on Civil and Political Rights (Art. 7), and the Inter-American Convention (Art. 5)—
may amount to torture, and is a clear violation.””® It may not be the same with respect to social
security, which, in various formulations, is also provided for in these documents. Nevertheless,
this qualitative issue has never been addressed, and the assumption could be made that even
though these rights are not predicated on the protection of equal human values, they are none-
theless equal in that they constitute an international obligation upon the signatory states.

In U.S. domestic law, the ATCA was revitalized in the case of Filartiga v. Peia-Irala,””" where
federal jurisdiction was established for a tort suffered by an alien outside the United States.
The Act had not previously been used as a basis for jurisdiction in cases involving human
rights violations. The principle espoused in Filartiga was not, in retrospect, as powerful and as
universally applied as had been hoped.?”

369  U.N. CHARTER, Oct. 24, 1945, 59 Stat. 1931, T.S. No. 993, 3 Bevans 1153.

370  See M. Cherif Bassiouni, An Appraisal of Torture in International Law and Practice: The Need for an
International Convention for the Prevention and Suppression of Torture, 48 Rev. INT'LE DE DrOIT
PENAL 23 (1977).

371  Filartiga v. Pena-Irala, 630 E2d 876 (2d Cir. 1980). See Bruce A. Barenblat, Note, Torture as a Violation
of the Law of Nations: An Analysis of 28 U.S.C. Section 1350, 16 Texas INT'L L.J. 117 (1981).

372 That it has done so to the present is not at all clear. Compare Tel-Oren v. Libyan Arab Republic, 726
E2d 774 (D.C. Cir. 1984) (affirming dismissal of action for lack of subject matter jurisdiction brought
by survivors and representatives of persons murdered in an armed attack on a civilian bus in Israel), cers.
denied, 470 U.S. 1003 (1985) and Sanchez-Espinosa v. Reagan, 770 E2d 202 (D.C. Cir. 1985) (affirm-
ing dismissal of action brought by members of Congress, citizens of Nicaragua, and two U.S. residents
against the U.S. president and other defendants alleging claims arising out of the United States’ actions
in Nicaragua and holding that the alien tort statute does not constitute a waiver of sovereign immunity)
with In re Estate of Ferdinand E. Marcos Human Rights Litigation, 978 F.2d 493 (9th Cir. 1992) (hold-
ing that the alien tort statute provided jurisdictional basis for a claim of an alien for the tort of wrongful
death, committed by Filipino military intelligence officials through torture), cert. denied, 113 S. Ct.
2960 (1993). See also Helen C. Lucas, Comment, The Adjudication of Violations of International Law
under the Alien Tort Claims Act: Allowing Alien Plaintiffs Their Day in Federal Court, 36 DePauL
L. Rev. 231 (1987).
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In Filartiga, the plaintiff, Dr. Joel Filartiga, joined by his daughter, claimed that his son, a
seventeen-year-old Paraguayan boy, had been tortured to death in March 1976 by members of the
Asuncion Police in retaliation for political activities. At the time Pefia-Irala was the Inspector Gen-
eral of Police of Asuncion. The plaintiff alleged that his son was whipped repeatedly and subjected
to high voltage electrical shocks that resulted in his death.

In 1978, the alleged perpetrator, Pefia-Irala, entered the United States under a visitor’s visa. The
daughter of the plaintiff learned of Pefia-Irala’s presence and caused him to be personally served
at the Brooklyn Navy Yard where he was being held pending deportation for overstaying his visa.
The district court dismissed the complaint on jurisdictional grounds. Although stays of deporta-
tion were sought in the Second Circuit and in the Supreme Court, they were denied as well, and
Pena-Irala returned to Paraguay. Subsequently, however, the district court’s dismissal of Filartiga’s
claim was overturned by the Second Circuit Court of Appeals, which found that torture is a viola-
tion of the law of nations and thus within the scope of ATCA.>? Filartiga marked an important
change from earlier cases”* in that the tortious actions complained of in Filartiga were not clearly
violations of the law of nations at the time, and the courts had previously assumed a narrow inter-
pretation of the Act.”

The immediate effect of the Filartiga decision was to recognize torture as a violation of the law of
nations and to bring such a violation within the reach of the ATCA. However, on an international
level, the decision expands U.S. jurisdiction for the protection of aliens for tortious actions that
constitute violations of the law of nations, and could be an effective weapon against such violations.

However, as indicated above, the practical effect of Filartiga was not as great as might have been
hoped and causes of action were slowly limited.”® In 2004 the Supreme Court mandated in Sosz
v. Alvarez-Machain that under ATCA courts should engage in “vigilant doorkeeping” and limit
jurisdiction to crimes under international law.¥’” It should be noted that all cases of “extraordinary
rendition” that have been brought in U.S. courts have been dismissed or denied.”® Relatedly, in
2012 the Supreme Court ruled in Mohamed v. Palestinian Authority’” that the Torture Victim
Protection Act’™® does not apply to organizations.

373 Filartiga, 630 F2d at 878.

374 See, e.g., Dreyfus v. Von Finck, 534 E2d 24 (2d Cir. 1976), cert. denied, 429 U.S. 835 (1976); Salimoff
& Co. v. Standard Oil Co., 186 N.E. 679 (N.Y. 1933) (holding that international law is not violated
when the aggrieved parties are nationals of the acting state), cited with approval in Banco Nacional de
Cuba v. Sabbatino, 376 U.S. 398 (1964).

375  See, e.g., Dreyfus v. Von Finck, 534 F2d 24 (2d Cir. 1976) (concerning wrongful confiscation of prop-
erty); ITT v. Vencap Ltd., 519 E2d 1001 (2d Cir. 1975) (regarding fraud, conversion and corporate
waste); Cohen v. Hartman, 490 E. Supp. 517 (S.D. Fla. 1980) (involving embezzlement). See also Ken-
neth C. Randall, Federal Jurisdiction over International Law Claims: Inquiries into the Alien Tort Stat-
ute, 18 N.Y.U. J. INT'L L. & PoL. 1 (1985); Kenneth C. Randall, Further Inquiries into the Alien Tort
Statute and a Recommendation, 18 N.Y.U. J. INT'L L. & Por. 473 (1986).

376 See also Ch.V, Sec. 8.
377  Sosav. Alvarez-Machain, 542 U.S. 692, 724 (2004).

378  See Ashcroft v. Igbal, 556 U.S. 662 (2009). See also El-Masri v. United States, 479 E3d 296 (4th Cir.
2007). Although the Fourth Circuit denied damages to El-Masri, his case proceeded before the ECtHR,
which resulted in a finding by the Grand Chamber of several violations of the European Convention of
Human Rights, including the prohibitions on torture, arbitrary detention, the duty to investigate, the
right to the truth, and the right to an effective remedy. El-Masri v. The Former Yugoslav Republic of
Macedonia, App. No. 39630/09 Eur. Ct. H.R. (2012).

For an overview, see Open Societies Institute, EI-Masri v. Macedonia, available at: http:/[www.soros.org/
initiatives/justice/litigation/macedonia (last visited May 8, 2012).

379  Mohamed v. Palestinian Authority et al, 566 U. S. (2012).
380  Torture Victim Protection Act of 1991, Pub. L. 102-256, Mar. 12, 1992, 106 Stat. 73.
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7. Conclusion

It is clear upon review of the foregoing that the flexibility of immigration procedures can,
and at times does, result in the circumvention of extradition procedures and their attendant
safeguards. Although the use of immigration procedures as an alternative means of rendition
is at present an exception and not the rule, it nonetheless circumvents the intent of states who
enter into extradition treaties for the specific purpose of avoiding disguised extradition, which
detrimentally affects the international rule of law and violates individual human rights of those
subjected to such means of rendition.

‘The use of immigration procedures for the purpose of rendition is in part possible because: (1) a
substantial amount of discretion is vested in the executive branch that is administering such
procedures; (2) there is an unclear hierarchical relationship between the judicial and admin-
istrative processes of national legal systems, which regulate extradition and immigration pro-
ceedings, respectively; (3) there is an unclear hierarchical relationship between international
and national laws; (4) the notion of international due process is not yet well established and its
normative content still lacks specificity;*! and (5) there is at present no internationally agreed
process of extradition binding upon all states.

In short, the failures of extradition and the insufficient protections afforded by immigration
laws as separate legal and administrative processes make the abusive practice of disguised extra-
dition possible.

The tragic events of September 11, 2001, redefined the traditional liberal approach to immi-
gration laws, and the rights of aliens in this country. This is, undoubtedly, an unfortunate
development as it betrays the best of what the American legal tradition has to offer.

28 U.S.C. § 1350 (1994).

381  See THE ProTECTION OF HUMAN RIGHTS IN THE ADMINISTRATION OF CRIMINAL JUSTICE: A COMPEN-
Dp1UM OF UNITED NATIONS NORMS AND STANDARDS (M. Cherif Bassiouni ed., 1994).
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1. Typology and Rationale

The title of this chapter does not suggest that alternatives to extradition include the lawful sur-
render of a person other than by treaty, namely by means of reciprocity, comity or on the basis
of national legislation.! Alternatives to extradition are therefore methods that do not fall within
the framework of extradition.? This chapter addresses the rendition of a person, against his/her
will, from one state to another through unlawful means. It includes abduction and other forms
of unlawful seizure for purposes of extralegal rendition and the more recent U.S. practice of
“extraordinary rendition,” which also involves kidnapping and torture.

Extradition is the Rule of Law approach to rendition. Abduction and other forms of unlawful
seizure are the antithesis to the observance of the Rule of Law. Rule of Law—oriented states
consider abduction and other methods of unlawful seizure for rendition purposes illegal. The
United States regrettably is not among states that respect this aspect of the Rule of Law. Since
2002, the United States has developed an even more abhorrent practice that is euphemistically
called “extraordinary rendition,” whereby persons are not only abducted, but flown to coun-
tries where they are tortured for purposes of obtaining information.? The practice also includes
abductions to what the United States calls “black sites” where U.S. agents torture individuals.
These practices exist because of the complacency of the U.S. judiciary that turns a blind eye to
all these unlawful practices, as discussed in this chapter. The Supreme Court has unfortunately
paved the way for such practices by refusing to extend the Fourth, Fifth, and Sixth Amend-
ments to the U.S. Constitution extraterritorially, even when the effects of the violation are
given legitimacy within the United States.

In Mapp v. Obio,’ Justice Tom Clark, speaking for the majority, dismissed the argument that
observance of the law allows criminals to go free. Instead, he wrote: “The criminal goes free, if
he must, but it is the law that sets him free. Nothing can destroy a government more quickly
than its failure to observe its own laws, or worse, its disregard of the charter of its own exis-
tence.”® Unfortunately, these wise words have been lost on those who have upheld unlawful
abductions and seizure of persons, and their subsequent delivery to other states, particularly
when these practices involve torture as described below.

The unlawful techniques used by some states, including the United States, fall essentially into
four categories:

1. abduction of a person by agents other than those of the territorial state, with or without
the knowledge or consent of the territorial state;

See Chs. Iand II.
These lawful alternatives include the use of immigration laws to deport non-nationals. See Ch. II1.
See Ch. IV.

See OPEN SOCIETIES INSTITUTE, GLOBALIZING TORTURE: CIA SECRET DETENTION AND EXTRAORDI-
NARY RENDITION (2013). See also Peter Taylor, “Vomiting and Screaming” in Destroyed Waterboarding
Tapes, BBC News, May 9, 2012, available at htep://www.bbe.co.uk/news/world-us-canada-17990955
(The head of the CIAs Counterterrorism Center, Jose Rodriguez, has conceded that “It’s not a pretty
sight when you are waterboarding anybody or using any of these techniques, let’s be perfectly honest.”
Rodriguez, a proponent of the CIA’s program, disputes that torture victims were screaming and vomit-
ing—something that was recorded on the tapes that Rodriguez later ordered destroyed—but agrees that
irrespective of the consequence, “it’s not a pretty sight.” The CIA’s chief legal counsel at the time stated
that one of his staff members saw the destroyed tapes and that “the tapes, particularly those of [Abul]
Zubaydah being waterboarded, were extraordinarily hard to watch.”)

5 Mapp v. Ohio, 367 U.S. 643 (1961).

Id. at 659. Justice Clark later writes that “The ignoble shortcut to conviction left open to the State tends to
destroy the entire system of constitutional restraints on which the liberties of the people rest.” 7. at 660.
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2. seizure of a person by the agents of the territorial state and his/her surrender to the
agents of another state outside any formal legal process either within the territorial state or
across its borders to a neighboring state;

3. seizure of a person in any state by agents of that state or another state, and his/her deliv-
ery to yet another state, outside legal processes;” and

4. cooperation among agents of several states, outside their respective states’ legal process
to abduct a person in one state and deliver him/her to another state, which then formally
extradites the person to a third state.?

This typology is important to determine the existence and extent of the violation of individual
human rights and breaches of national and international law, and their consequences on state
responsibility.

These techniques exist because of the application of the maxim mala captus bene detentus,
whereby national courts assert in personam jurisdiction without inquiring into the means by
which the presence of the defendant was secured.” Thus, as they produce legally valid results,
there is no deterrent for state agents to engage in these techniques. Aside from subverting the

7 Over the past decade the United States has euphemistically referred to this process as “extraordinary
rendition.”
8 This was the case with respect to Bozano who was unlawfully seized in France (after that state had

denied his extradition to Italy), and delivered by French agents to Swiss agents inside Switzerland. While
Bozano was under arrest in Switzerland, Italy requested his extradition from Switzerland, and he was
then lawfully extradited to Italy. Thus, Italy accomplished his surrender, which it had been unable to do
formally and legally while Bozano was in France. The European Court of Human Rights condemned
the process. Se¢ infra note 54 and accompanying text (discussing the Bozano case).

9 See United States v. Alvarez-Machain, 504 U.S. 655 (1992); United States v. Lazore, 90 E. Supp. 2d 202
(N.D.N.Y. 2000); Frisbie v. Collins, 342 U.S. 519 (1952); Ker v. Illinois, 119 U.S. 436 (1886) (cited by
numerous countries as a landmark for the mala captus bene detentus rule). See also Abraham Abramovsky,
Extraterritorial Abductions: Americas “Catch and Snatch” Policy Run Amok, 31 Va. J. INT'L L. 151 (1991);
Edwin D. Dickinson, Jurisdiction following Seizure or Arrest in Violation of International Law, 28 Am.
J. InT'L L. 231 (1934); Charles Fairman, Ker v. lllinois Revisited, 47 Am. J. INT'L L. 678 (1953); D.
Cameron Findlay, Abducting Terrorists Overseas for Trial in the United States: Issues of International and
Domestic Law, 23 Tex. INT'L L.]. 1 (1988); Manuel R. Garcia-Mora, Criminal Jurisdiction of a State over
Fugitives Brought from a Foreign Country by Force or Fraud: A Comparative Study, 32 INp. L.J. 427 (1957);
Mark Gibney, Policing the World: The Long Reach of U.S. Law and the Short Arm of the Constitution, 6
Conn. J. InT’L L. 103 (1990); Andreas E Lowenfeld, U.S. Law Enforcement Abroad: The Constitution
and International Law, Continued, 84 Am. J. INT'L L. 444 (1990); G. Gregory Schuetz, Apprehending
Terrorists Overseas under United States and International Law: A Case Study of the Fawaz Younis Arrest, 29
Harv. INT'L L.J. 499 (1988); Austin W. Scott, Jr., Criminal Jurisdiction of a State over a Defendant Based
upon Presence Secured by Force or Fraud, 37 MinN. L. Rev. 91 (1953); Wade A. Buser, Noze, The Jaffe
Case and the Use of International Kidnapping as an Alternative to Extradition, 14 Ga. ]. INT'L & Comp.
L. 357 (1984); Andrew B. Campbell, Note, The Ker-Frisbie Doctrine: A Jurisdictional Weapon in the War
on Drugs, 23 Vanp. J. TransNaT'L L. 385 (1990); Andrew K. Fletcher, Note, Pirates and Smugglers: An
Analysis of the Use of Abductions to Bring Drug Traffickers to Trial, 32 Va. J. INT'L L. 233 (1991); Theo-
dore C. Jonas, Note, International “Fugitive Snatching” in U.S. Law: Two Views from Opposite Ends of the
Eighties, 24 CorneLL INT'L L.J. 521 (1991); Andreas E Lowenfeld, Note, Kidnapping by Government
Order: A Follow-Up, 84 Am. ]. INT'L L. 712 (1990); Edmund S. McAlister, Note, The Hydraulic Pressure
of Vengeance: U.S. v. Alvarez-Machain and the Case for a Justifiable Abduction, 43 DePauL L. Rev. 449
(1994); Lawrence Preuss, Note, Kidnapping of Fugitives from Justice on Foreign Territory, 29 Am. J. INT'L
L. 502 (1935); Lawrence Preuss, Note, Settlement of the Jacob Kidnapping Case, 30 Am. J. INT'L L. 123
(1936); Kristofer R. Schleicher, Note, Transborder Abductions by American Bounty Hunters— The Jaffe Case
and a New Understanding between the United States and Canada, 20 GA. J. INT'L & Comp. L. 489 (1990).
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lawful extradition process, such practices violate the subjects internationally protected human
rights and occasionally infringe upon the sovereignty of other states.

The rendition techniques listed above are extraordinary in the legal sense, as extradition exists as
an ordinary legal process. However, recourse to these techniques may well be due to the frustration
of a requesting state that follows formal channels to no avail. This led one writer to ask: “When
extradition fails, is abduction the solution?”'’ Indeed, there are numerous examples that illustrate
this unfortunate dilemma. Some states who seck a fugitive or convicted offender resort to these
alternatives because their efforts fail, for reasons that may or may not be justified, especially when
the denial of extradition violates the principle of aur dedere aut judicare discussed in Chapter I,
Section 3. The solution, however, should be to make extradition more efficient, not to subvert it by
resorting to unlawful or legally questionable means to replace it. To place states in a position where
they can benefit from the alternative rendition practices encourages further violations and erodes
compliance with international law. At this stage in the development of international law, it is no
longer possible to rationalize violations of international law on grounds of expediency or to allow
such violations to be perpetrated without an adequate deterrent-remedy. The United States” “War
on Terror” following the tragic events of September 11, 2001, tends to justify the abduction of
suspected “terrorists” in total disregard for the Rule of Law or the human rights of the individual,
no matter how abhorrent the crime he/she is suspected of committing may be."!

2. The Policy of Abduction in Comparative Law and Practice

When employed to the ends of rendition, abduction is carried out by agents of one state act-
ing under color of law who unlawfully seize a person within the jurisdiction of another state
and deliver that person to the state secking him/her. The abduction can therefore be carried
out entirely by foreign agents, or by cooperation between foreign and domestic agents acting
for and on behalf of their respective states. This involves several issues, namely: (1) violations
of the domestic laws of the states involved, (2) infringement on the sovereignty and territorial
integrity of a given state, (3) violation of the internationally protected human rights of the
unlawfully seized individual, and (4) disruption of world order. This technique must be distin-
guished from any other formal or quasi-formal means of rendition or even from the erroneous
exercise of a formal process, such as when a public official, acting under color of law, surrenders
or causes to be surrendered a person seeking refuge in that state to the agents of another state.!?

10 Michael H. Cardozo, Note, When Extradition Fails, is Abduction the Solution?, 55 Am. J. INT’L L. 127
(1961).

11 See, e.g., M. CHERIF BAss1OUNI, THE INSTITUTIONALIZATION OF TORTURE BY THE BUSH ADMINISTRA-
TION: Is ANYONE RESPONSIBLE? (2010).

12 Compare the classic Savarkar case in Hague Court Reports 276 (L. Scott, ed., 1916) (this text con-
tains the text of a treaty establishing an arbitration tribunal to determine whether Savarkar should be
returned to French authorities. It does not contain the disposition of the tribunal.) wizh D.S.M.S. File
No. 211.12 Hinojos, Efren/2 (Mexico, 1936) (indicating that apparently the governor of Chihuahua
mistakenly assumed that he was empowered by Article IX of the Extradition Treaty of 1899, 31 Stat.
1818, to extradite fugitives to the United States). Where a fugitive was removed to Canada without
court order “by the precipitate action of the representatives of the Canadian Government” before he
could appeal against the dismissal of his petition for habeas corpus in extradition proceedings, Canadian
authorities returned him at the request of the United States. His appeal was then heard, and the grant of
extradition was affirmed. Judge of the Sixth Circuit Court of Appeals (Hamilton), to Secretary of State
(Hull), September 6, 1938; same to same, July 13, 1939; D.S.M.S. File No. 211.42 Miller, C.E./10/27.
In People v. Prar, 78 Cal. 345 (1889), an attempted plea to the jurisdiction failed where a fugitive was
returned from Japan at the request of the governor of California after the Department of State refused
to request extradition in the absence of a treaty. The Supreme Court of California noted that the gov-
ernor’s action was probably illegal, but that this did not oust the court’s jurisdiction over the fugitive.
Illegal action by Mexican authorities in returning a fugitive to the United States did not oust the court’s
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The causes célebres cases mentioned in this chapter reveal the extraordinary and extralegal
means resorted to by government agents to secure jurisdiction over wanted persons in violation
of the domestic laws of the states involved, the internationally protected human rights of indi-
viduals, international law, and, when allowed to stand by the judicial authority, the integrity
of the judicial process.'?

Although the causes célebres discussed in this chapter have attracted the attention of world
public opinion, there are other less notorious cases that are nonetheless equally violative of
international law and that occurs with greater frequency.'

jurisdiction in Wentz v. United States, 244 F.2d 172 (9th Cir.); Leila Nadya Sadat, Extraordinary Rendi-
tion, Torture, and Other Nightmares from the War on Terror, 75 Geo. WasH. L. Rev. 1200 (2007).

13 For an analysis of the legal issues in the Soblen case, see Paul O’Higgins, Disguised Extradition: The
Soblen Case, 27 Mop. L. Rev. 521 (1964). The case aroused considerable interest. See /4. at 521 n.1
(comments listed). Dr. Soblen was party to the following cases: Regina v. Secretary of State for Home
Affairs, ex parte Soblen, [1962] 3 All E.R. 373; Regina v. Governor of Brixton Prison, ex parte Soblen,
[1962] 3 All E.R. 641; United States v. Soblen, 199 E. Supp. 11 (S.D.N.Y. 1961), affd, 301 E2d 236
(2d Cir.), cert. denied, 370 U.S. 944 (1962). For a brief account of the Israeli phase of the case, see Soblen
Case Summarized, 5 Isr. D16. 8 (1962). Deportation in the broadest sense comprehends exclusion and
expulsion—now known as removal—among other methods, for the ouster of aliens from a country.
These are hardly terms of art, depending as they do for definition upon particular national law and
practice. See United States ex rel. Paktorovics v. Murfl, 260 F.2d 610 (2d Cir. 1958). For a discussion of
Eichmann, see Attorney General of Israel v. Eichmann, [1968] 36 Intl. L.R. 5 (Israel) and the Supreme
Court opinion, in 36 Int’l. L. R. 277 (1962). For Argentina’s protest against Israel for the kidnapping of
Eichmann and the Security Council’s action, see 15 U.N. SCOR, U.N. Doc. $/4349; William J. Bren-
nan, Jr., Comment, International Due Process and the Law, 48 VA. L. Rev. 1258 (1962). See also PIERRE
A. Paraparos, THE ErcHMANN TRIAL (1964); Michael A. Musmanno, 7he Objections in Limine to the
Eichmann Trial, 35 Temp. L.Q. 1 (1961). For a discussion of Argoud, see Bart DeSchutter, Competence
of the National Judiciary Power in Case the Accused Has Been Unlawfully Brought within the National
Frontiers, 1 Rev. BELGE DE DRorT INT'LE 88 (1965). The decision in Argoud was rendered by the Cour
de Stireté de I’Etat on December 28, 1963. Argoud was a leader of the military revolt against President
DeGaulle during the Algerian controversy. He was kidnapped from Munich in February 1963, and later
sentenced to life imprisonment. West Germany Protested the Kidnapping. See N.Y. Times, Jan. 1, 1964,
at 3; N.Y. Times, Dec. 31, 1963, at 3. Conrad Ahlers, one of the editors of Der Spiegel, fled to Spain
after police raids on the magazine following his criticism of the state of military preparedness in West
Germany. He was summarily deported from Spain to Germany at the request of German authorities.
Defense Minister Franz Josef Strauss was subsequently dropped from the government for his part in the
affair. In October 1964, Ahlers and two others were indicted for treason on the charge of publishing
state secrets in the magazine. N.Y. TimEs, Oct. 28, 1964, at 3. See also N.Y. Times, Nov. 11, 1964, at
15; N.Y. Times, Nov. 9, 1964, at 11; Tae Osserver (London), Oct. 18, 1964, at 6. Charges against
Ahlers and the publisher of Der Spiegel were dismissed by the Federal Supreme Court in May 1965. N.Y.
Times, May 15, 1965, at 5. For a discussion of the 7shombé case, see 32 BuLL. INTL CoMM'N JUR. 28-29
(1967). For a discussion of the Alvarez-Machain case, see infra Secs. 3 and 4.

14 Egyptian agents attempted to kidnap Mordechai Luk, an alleged double agent for Egypt and Israel, by
shipping him in a trunk to Egypt. Two Egyptian diplomats were expelled from Italy in response. Luk
returned to Israel, where he was wanted for military desertion. N.Y. Times, Nov. 19, 1964, at 1; N.Y.
Times, Nov. 18, 1964, at 1; N.Y. Times, Nov. 18, 1964, at 6. The disappearance of Professor Jesus de
Galindez from New York in March 1956 has never been solved. He was allegedly kidnapped by agents
of Trujillo, taken to the Dominican Republic, and killed. N.Y. Times, Mar.—Dec. 1956. See also 36
DEep’r St. BuLL. 1027 (1957). The particularly vigorous campaign for the “repatriation” of defectors,
conducted in the late 1950s by the Soviet Union and other Communist-bloc states, can also be classed
as a form of “irregular recovery.” See Alona E. Evans, Comment, Observations on the Practice of Territo-
rial Asylum in the United States, 56 Am. J. INT'L L. 148, 151-153 (1962). Following the West German
government’s offer of a $25,000 reward for the recovery of Martin Bormann, a government official was
reported to have pointed out that if Bormann were recovered by kidnapping, “the reward would be paid
only if the country of hiding later gave its approval.” N.Y. TimEs, Nov. 24, 1964, at 12. See also infra
note 54 and the accompanying text (discussing the Bozano case).
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As stated above, the inducement for the practice of abduction is that national courts recognize
in personam jurisdiction, notwithstanding the manner in which it was secured. The case of Ker
v. Illinois® in the United States is the most-cited decision in such situations. All too often, how-
ever, Ker is cited for various forms of unlawful seizure to which it may not apply in terms of the
strict application of stare decisis. One inappropriate application of Ker was in the trial of Faik
Bulut, a Turkish citizen seized by Israeli armed forces in February 1973 in a Palestinian refugee
camp located one hundred miles inside Lebanese territory. Bulut was seized with ten other per-
sons who were citizens of various Arab states. The seized persons were charged under an Israeli
law purporting to apply to anyone, anywhere, who associates with an organization intending
to cause harm to the State of Israel or its citizens. Counsel for defendant Bulut raised, inter alia,
the jurisdictional argument that Bulut and the others were seized in violation of international
law and that the application of Israeli law was extraterritorial. The military tribunal rejected
both arguments, citing Eichmann and Ker as authority.'® The court’s reliance on these cases was
inappropriate. In Ker, Illinois had territorial jurisdiction because Ker had committed a crime
there, while in Eichmann," there was universal jurisdiction because Eichmann had committed
international crimes. Serious questions as to the legality of the jurisdictional subject matter and
in personam bases existed in the Bulut case.'®

In a case before the International Criminal Tribunal for the former Yugoslavia (ICTY), the
Tribunal considered whether it could exercise jurisdiction over an individual who was illegally
arrested and abducted, in violation of international human rights and due process standards."

The ICTY held:

[TThe exercise of jurisdiction should not be declined in cases of abductions carried out by private
individuals, whose actions, unless instigated, acknowledge or condoned by a State, or an interna-
tional organization, or other entity, do not necessarily in themselves violate State sovereignty.*

15 Ker v. Illinois, 119 U.S. 436 (1886). See also Fairman, supra note 9.

16 TiMmE, Aug. 20, 1973, at 31; JERusaLEM PosT WEEKLY, Aug. 14, 1973; N.Y. TiMEs, July 24, 1973, at
31. See also Israel’s law of March 21, 1972. The judgment was rendered by the Israeli Military Court (in
Hebrew), Judgment of Aug. 7, 1973; Note, Extraterritorial Jurisdiction and Jurisdiction following Forcible
Abduction: A New Israeli Precedent in International Law, 72 Micu. L. Rev. 1087 (1974).

17 See Garcia-Mora, supra note 9; Scott, supra note 9. See also Ker v. Illinois, 119 U.S. 436 (1886) (cited
by numerous countries as a landmark case for the mala captus bene detentus rule); Dickinson, supra note
9; Fairman, supra note 9; Preuss, Kidnapping of Fugitives from Justice on Foreign Territory, supra note 9;
Preuss, Settlement of the Jacob Kidnapping Case, supra note 9.

18  Cavus and Bulut v. Turkey, Court Judgment, App. No. 41580/98 (Oct. 23, 2003).

19 Prosecutor v. Dragan Nikoli, Case No. IT-94-2-AR73, Decision on Interlocutory Appeal Concerning
Legality of Arrest (June 5, 2003). See also Juvenal Kajelijeli v. The Prosecutor, Case No. ICTR-98-44A-A,
Judgement of May 23, 2005. In this case, the Appellate Chamber of the ICTR noted that:

[A] shared burden exists with regard to safeguarding the suspect’s fundamental rights in international
cooperation on criminal matters. A Judge of the requested State is called upon to communicate to
the detainee the request for surrender (or extradition) and make him or her familiar with any charge,
to verify the suspect’s identity, to examine any obvious challenges to the case, to inquire into the
medical condition of the suspect, and to notify a person enjoying the confidence of the detainee and
consular officers. It is, however, not the task of that Judge to inquire into the merits of the case. He
or she would not know the reasons for the detention in the absence of a provisional or final arrest
warrant issued by the requesting State or the Tribunal. This responsibility is vested with the judiciary
of the requesting State, or in this case, a Judge of the Tribunal, as they bear principal responsibility
for the deprivation of liberty of the person they requested to be surrendered.

Id. at 4221 (citations omitted).
20 Id. at € 26.
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‘The Tribunal relied on Alvarez-Machain as well as cases from other national courts.?! The court
then dismissed the appeal, finding that jurisdiction should be set aside only if egregious human
rights violations have occurred.?

The United States has been on both sides of abduction cases, but remains fixed to the Ker posi-
tion,” provided there is valid subject matter jurisdiction. The decision of the U.S. Supreme
Court in Frishie v. Collins** an inter-state rendition case, affirmed this position in 1952. In
1992, the Supreme Court again affirmed this position in United States v. Alvarez-Machain,” an
international abduction case from Mexico, which to the embarrassment of the United States
turned out to have resulted in the abduction of the wrong person. The criminal charges were
dismissed on the merits, and Dr. Alvarez-Machain was allowed to return to Mexico.*

The earlier position of the United Kingdom was the same as that of the United States, and was
enunciated in 1829 in Ex parte Suzannah Scort.” Many other countries have found themselves
embroiled in the same application of the maxim mala captus bene detentus, as discussed below.
But European states that are bound by the European Convention on Human Rights (ECHR)
have eschewed this practice in the last two decades.

21 Id atq2l.
22 Id. at €9 30-34.

23 United States v. Unverzagt, 299 F. 1015 (W.D. Wash. 1924), aff'd sub nom., Unverzagt v. Benn, 5 F2d
492 (9th Cir. 1952), cert. denied, 269 U.S. 566 (1957), Converse and Blatt case (1911); Lawshe v. State,
121 S.W. 865 (1909); Meyers and Tunstall case (1862); State v. Brewster, 7 Vt. 118 (1835); REsTATE-
MENT ON FOREIGN RELATIONS OF THE UNITED STATES § 606 (1918); GREEN HavoOD HACKWORTH,
DiGEST OF INTERNATIONAL Law 14-15 (1944) [hereinafter HackwortH Digest]; Joun B. MOORE,
DiGest oF INTERNATIONAL Law 332 (1901) (discussing the Adbsetts case). For an excellent survey of
U.S. practice, see Alona E. Evans, Acquisition of Custody over the International Fugitive Offender—Alter-
natives to Extradition: A Survey of United States Practice, 40 Brrt. Y.B. INT'L L. 77 (1964).

24 Frisbie v. Collins, 342 U.S. 519 (1952).

25 United States v. Alvarez-Machain, 504 U.S. 655 (1992). See infra Secs. 3 and 4 (discussing the case
in context). See also United States v. Hill, 03 C 4196 (95 CR 730-731), 2004 U.S. Dist. LEXIS
18345 (N.D. Ill. 2004) (upholding the validity of jurisdiction even though the relator was abducted
from Guinea). In Hill, the court also refused to suppress his confession that was obtained while he
was forcefully abducted to be brought to the United States to face criminal charges. In relying on
Alvarez-Machain and the Ker-Frisbie rule, the court noted that the Second Circuit exception under
United States v. Toscanino, 500 F.2d 267 (2d Cir. 1972), rebyg denied 504 F.2d 1380 (1974), on remand
398 E Supp. 916 (1975), has not been followed in the Seventh Circuit. /4. See also Matta-Ballesteros
v. Henman, 896 E2d 255 (7th Cir. 1990), cert. denied, 498 U.S. 878 (1990).

26 Seeinfra Secs. 5 and 6.6 for full discussion of the case and its ramifications.

27 109 E.R. 166. See also Ex parte Elliott, [1949] 1 All E.R. 373 (K.B.) (Eng.); Felice Morgenstern, Jurisdic-
tion in Seizures Effected in Violation of International Law, 29 Brit. Y.B. INT'L L. 265 (1952); O’Higgins,
supra note 13. For the practice between England and the United States, see the case of Townsend,
concerning the kidnapping of an American national from the United Kingdom by an American police
officer. The Law Officers of the Crown, in the Opinion of 1865, did not challenge the validity of the
jurisdiction so acquired. However, they did suggest that “it would be proper and expedient that the
attention of the Government of the United States should be called to this case, in order that such
instructions may be given to their police authorities as may prevent the possibility of the repetition
of similar proceedings.” 6 PARRY, BriTIsH DIGEST OF INTERNATIONAL Law 480-481 (1965). In Blair’s
case, involving the forcible removal of a British subject from the United States, the Law Officers in
1876 did not challenge the validity of jurisdiction so acquired as a matter of law, but questioned it
as a matter of policy. Id. at 482—483. The same approach was followed in South Africa in Abrahams
v. Minister of Justice, 4 S. Arr. L.R. 542 (1963) (S. Afr.), and in Palestine during the British Mandate in
Afounch v. Attorney General, 10 ANN. Dig. 327 (Sup. Ct. Palestine 1942). For the position of Belgium,
see Geldof v. Meulemester and Stiffen, 31 1.L.R. 385 (Cass. 1961) (Belg.). For a comparative analysis, see
Garcia-Mora, supra note 9.
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For abduction to be unlawful under international law, the abductors must: (1) be public agents
or other persons acting under color of law (not bona fide volunteers) of a state other than the
one where the individual was present at the time of seizure, and (2) these agents must act
without the consent of the state where the seizure takes place.?® This definition is grounded in
the notion that international law is designed to protect the sovereignty and territorial integrity
of states by restricting impermissible state conduct. It does not, however, ensure the integrity
of the rendition process when violated by individuals acting in their private capacity because
private actions are left to national legislation and enforcement.

The “private volunteers” argument was presented at first in the Eichmann case, but it was
established that those who seized Eichmann were operating as state actors for the Israeli gov-
ernment.” By contrast, in the Vincenti case, U.S. Department of Justice agents unlawfully
seized a U.S. citizen in England. On complaint of Great Britain, Vincenti was released, and
the United States apologized to Great Britain for the improper seizure, stating that the agents
“acted in their own initiative and without the knowledge or approval of [the] government.”®
If the “private volunteers” argument is accepted, it would mean that states would only have to
allow their agents to act as “private volunteers” to avoid the problem of unlawful abduction in
the view of international law.

'The question of connivance between officials may be classified as a form of abduction, but a dis-
tinction is drawn between these two techniques. Abduction only occurs when the state where
the individual is present is not a party to the plot. Connivance, on the other hand, occurs when
the agents of the two interested states act jointly under color of law. Abduction differs from
other informal modes of surrender, particularly those authorized or approved by the respective
states, because in those instances there is no violation of the sovereignty or territorial integrity
of the state where the individual was present at the time of the seizure. Such a practice would,
therefore, not disrupt relations between the respective states nor would it involve infringement
of sovereignty. However, issues of human rights violations would remain. The existence of such
cooperative undertakings by state agents, even though violative of international due process
of law, evidences the cooperation and friendly relations of the respective states, except in cases
when the action of agents of such states is based solely on their personal cooperation. There are
no cases in legal or diplomatic records available to this writer that illustrate this latter type of
practice. There are, however, numerous cases involving agents of neighboring states who seek
to circumvent formal rendition processes by acting on their own. In such cases, however, the
agents’ conduct is known to their superiors and cannot be deemed wholly private. International
legal doctrine as expressed in the majority of scholarly writings remains, however, opposed to
these practices and to the application of the maxim mala captus bene detentus.®!

In a European cause célébre in 2003, Turkey sought the extradition of Abdullah Ocalan, a
leader of the Kurdistan Workers Party (PKK), a Kurdish separatist group. As leader of the
PKK, he was charged with committing several acts of violence that resulted in the death of a
number of persons, leading a terrorist group, and trafficking in narcotics to finance the terrorist

28  See Cardozo, supra note 10. See also Dickinson, supra note 9; T. Sponsler, International Kidnappings, 5
INT'L L. 27 (1971); Note, The Effect of lllegal Abductions by Law Enforcement Officials on Personal Juris-
diction, 35 Mb. L. Rev. 147 (1975).

29 D. EISENBERG, V. DaN & E. Lanpau, Tue Mossap 22-35 (1978).

30  HackwortH DIGEST, supra note 23, at 624. See also DeSchutter, supra note 13, at 88—-124; O’Higgins,
supra note 13.

31 DeSchutter, supra note 13; O’Higgins, supra note 13. For a comparative view, see IX Congres, Les Pro-
blémes Actuels de L'Extradition, 39 Rev. INT'LE DE DRrOIT PENAL 375 (1968); Eleni Sakellar, Acquisition
of Jurisdiction over Criminal Defendants by Forcible Abduction: Strict Adherence to Ker-Frisbie Frustrates
United States Foreign Policy & Obligations, 2 ASILS INT'L L.J. 1 (1978). The authors cited in the notes
above and in Secs. 1 and 2 are all critical of the practice.
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organization. Because the PKK has adherents in a number of European countries, Ocalan escaped
to Italy where he sought refuge. After his flight to Italy, Germany sought his extradition, as did
Turkey; however, Germany did not pursue the request for fear that his return to Germany would
provoke acts of terrorism and violence by members of the PKK. Italy sought to negotiate a transfer
of criminal proceedings under the European Convention on the Transfer of Proceedings in Crimi-
nal Matters® to another state that had ratified the Convention, but none accepted or qualified
under the terms of the convention. In the meantime, Ocalan escaped to Kenya, where he was later
kidnapped and transported to Turkey, where he was tried and convicted.*

As described below in Alvarez-Machain,** the U.S Department of Justice paid a bribe
of $50,000 to Mexican drug officials to kidnap Dr. Alvarez-Machain and deliver him to
U.S. DEA agents who were present at the scene and who subsequently brought him to
the United States.> The U.S. Supreme Court majority took the preposterous position that
because the United States—Mexico extradition treaty did not specifically prohibit such a
form of rendition, that it was therefore valid. Later, the Court in Sosz v. Alvarez-Machain
denied Alvarez-Machain’s claim for damages.*® The two applicable laws are the Alien Tort
Claims Act (ATCA)?” and the Victim Torture Protection Act of 1991 (VTPA).?® Subse-
quently, the Supreme Court ruled in Mohamed v. Palestinian Authority that the VTPA did
not apply to organizations,” and in Kiobel v. Royal Dutch Petroleum that the ATCA only
applied to cases in the United States or on the high seas.® All cases involving “extraordinary

32 European Convention on the Transfer of Proceedings in Criminal Matters, March 30, 1978, CETS No.
073, 1137 U.N.T.S 17825.

33 His case was reviewed by the ECHR, but the conviction was upheld. Ocalan v. Turkey, Chamber Judg-
ment, App. No. 46221/99 (Mar. 12, 2003).

34 Seeinfra Sec. 6.

35 Alvarez-Machain v. United States, 504 U.S. 655 (1992).

36 Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).

37 Alien Tort Claims Act, 28 U.S.C. § 1350 (1994).

38 Victim Torture Protection Act of 1991, 28 U.S.C. § 1350 (1991).
39 Mohamed v. Palestinian Auth., 566 U.S. ___ (2012).

40 In Kiobel v. Royal Dutch Petroleum Co. et al., 2013 WL 162893, the Supreme Court held that Congress
alone may decide whether U.S. legislation is to be applied extraterritorially. Although the case did not
address the powers of the president, it would logically follow that the executive branch, acting within
the proper scope of its constitutional authority, may also engage in extraterritorial conduct that could
be justiciable. The Court in Kiobel also distinguished between a cause of action that has extraterrito-
rial effect and the statutory merit basis for the exercise of jurisdiction. The Kiobel case addressed the
Judiciary Act of 1789 and reviewed its evolution, particularly focusing on Sosa v. Alvarez-Machain,
542 U.S. 692, 124 S. Ct. 2739 (2004). The Court in Sosa recognized that the ATS is a jurisdictional
statute that provides for U.S. jurisdiction by recognizing private claims under federal common law for
violations arising under international law. Sosa, however, emphasized that such violations should be
“specific, universal, and obligatory”; id. at 732. The Supreme Court in Kiobel also addressed the Torture
Victim Protection Act of 1991, 28 U.S.C. § 1350, and also the Genocide Accountability Act of 2007,
18 U.S.C. § 1090(e), which provides jurisdiction in the United States for the offense of genocide,
irrespective of where the offense was committed if the alleged offender is present in the United States.
The Kiobel judgment, in a very clear manner, reaffirms the principle of territoriality of U.S. laws. In
short, the judgment makes clear that territoriality is not only the general rule, but the presumption of
U.S. laws. That presumption can of course be rebutted by a showing that Congress intended the law
in question to be extraterritorial. This would apply in such cases where statutory language is not clear
and unambiguous about the jurisdictional scope and application of the said law. Thus, extraterritorial
application of U.S. laws in terms of the merits is not excluded by Kiobel. Extraterritorial jurisdiction is
also not excluded provided there is a legislative basis for the cause of action.
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In Kiobel, the Supreme Court emphasized the historic context of the adoption of the Judiciary Act of
1789, more particularly on what would constitute a violation of international law at the time, relying on
Blackstone’s identification of what international law meant by universal jurisdiction. The Court stated

We explained in Sosa that when Congress passed the ATS, “three principal offenses against the
law of nations” had been identified by Blackstone: violation of safe conducts, infringement of the
rights of ambassadors, and piracy. 542 U.S., at 723, 724; see 4 W. Blackstone, Commentaries on
the Laws of England 68 (1769). The first two offenses have no necessary extraterritorial application.
Indeed, Blackstone—in describing them—did so in terms of conduct occurring within the forum
nation. See ibid. (describing the right of safe conducts for those “who are here”); 1 id., at 251 (1765)
(explaining that safe conducts grant a member of one society “a right to intrude into another”); id., at
245-248 (recognizing the king’s power to “recciv(e] ambassadors at home” and detailing their rights
in the state “wherein they are appointed to reside”); see also E. De Vattel, Law of Nations 465 (J.
Chitty et al. transl. and ed. 1883) (“[O]n his entering the country to which he is sent, and making
himself known, [the ambassador] is under the protection of the law of nations...”).

Two notorious episodes involving violations of the law of nations occurred in the United States
shortly before passage of the ATS. Each concerned the rights of ambassadors, and each involved con-
duct within the Union. In 1784, a French adventurer verbally and physically assaulted Francis Barbe
Marbois—the Secretary of the French Legion—in Philadelphia. The assault led the French Minister
Plenipotentiary to lodge a formal protest with the Continental Congress and threaten to leave the
country unless an adequate remedy were provided. Respublica v. De Longschamps, 1 Dall. 111, 1
L.Ed. 59 (O.T. Phila.1784); Sosa, supra, at 716-717, and n. 11. And in 1787, a New York constable
entered the Dutch Ambassador’s house and arrested one of his domestic servants. See Casto, The
Federal Courts’ Protective Jurisdiction over Torts Committed in Violation of the Law of Nations, 18
Conn. L.Rev. 467, 494 (1986). At the request of Secretary of Foreign Affairs John Jay, the Mayor of
New York City arrested the constable in turn, but cautioned that because “neither Congress nor our
[State] Legislature have yet passed any act respecting a breach of the privileges of Ambassadors,” the
extent of any available relief would depend on the common law. See Bradley, The Alien Tort Statute
and Article ITI, 42 Va. J. Intl L. 587, 641-642 (2002) (quoting 3 Dept. of State, The Diplomatic
Correspondence of the United States of America 447 (1837)). The two cases in which the ATS was
invoked shortly after its passage also concerned conduct within the territory of the United States. See
Bolchos, 3 E. Cas. 810 (wrongful seizure of slaves from a vessel while in port in the United States);
Moxon, 17 E Cas. 942 (wrongful seizure in United States territorial waters).

These prominent contemporary examples—immediately before and after passage of the ATS—pro-
vide no support for the proposition that Congress expected causes of action to be brought under the
statute for violations of the law of nations occurring abroad.

Piracy typically occurs on the high seas, beyond the territorial jurisdiction of the United States or
any other country. See 4 Blackstone, supra, at 72 (“The offence of piracy, by common law, consists
of committing those acts of robbery and depredation upon the high seas, which, if committed upon
land, would have amounted to felony there”). This Court has generally treated the high seas the same
as foreign soil for purposes of the presumption against extraterritorial application. See, e.g., Sale
v. Haitian Centers Council, Inc., 509 U.S. 155, 173-174, 113 S.Ct. 2549, 125 L.Ed.2d 128 (1993)
(declining to apply a provision of the Immigration and Nationality Act to conduct occurring on
the high seas); Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 440, 109 S.Ct.
683, 102 L.Ed.2d 818 (1989) (declining to apply a provision of the Foreign Sovereign Immunities
Act of 1976 to the high seas). Petitioners contend that because Congress surely intended the ATS to
provide jurisdiction for actions against pirates, it necessarily anticipated the statute would apply to
conduct occurring abroad.

Applying U.S. law to pirates, however, does not typically impose the sovereign will of the
United States onto conduct occurring within the territorial jurisdiction of another sovereign,
and therefore carries less direct foreign policy consequences. Pirates were fair game wherever
found, by any nation, because they generally did not operate within any jurisdiction. See 4
Blackstone, supra, at 71. We do not think that the existence of a cause of action against them
is a sufficient basis for concluding that other causes of action under the ATS reach conduct
that does occur within the territory of another sovereign; pirates may well be a category unto
themselves. See Morrison, 561 U.S., at (slip op., at 16) (“[W1hen a statute provides for
some extraterritorial application, the presumption against extra-territoriality operates to limit
that provision to its terms”); see also Microsoft Corp., 550 U.S., at 455-456.
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rendition” against the United States and U.S. public officials have been dismissed or denied
by U.S. courts.”

3. Comparative Jurisdictional Analysis of Unlawful Seizure Cases*?

Unlawful seizure can be defined as occurring when officials of the state where the individual
is present act with the connivance of agents of another state outside the framework of the
applicable legal process to effectuate the surrender of the individual to the agents of another
state. Cases of governmental connivance or connivance between agents acting in their official
capacity are difficult to document, as they presuppose the complicity of those who could
bring the matter to the attention of the judiciary.® The present view of the position of the

As stated by Justice Kennedy’s concurring opinion, as well as those by Justices Breyer, Ginsburg, Kagan,
and Sotomayor, Kiobel leaves open a number of significant questions that relate not only to the ATS,
but also to the TVPA, as well as the evolving meaning of “international law.” As stated by Justice Breyer
The majority nonetheless tries to find a distinction between piracy at sea and similar cases on land.
It writes, “Applying U.S. law to pirates. ..does not typically impose the sovereign will of the United
States onto conduct occurring within the zerritorial jurisdiction of another sovereign and therefore
carries less direct foreign policy consequences.” Ante, at 10 (emphasis added). But, as I have just
pointed out, “[a]pplying U.S. law to pirates” does typically involve applying our law to acts taking
place within the jurisdiction of another sovereign. Nor can the majority’s words “territorial jurisdic-
tion” sensibly distinguish land from sea for purposes of isolating adverse foreign policy risks, as the
Barbary Pirates, the War of 1812, the sinking of the Lusitania, and the Lockerbie bombing make all
too clear.
‘The majority also writes, “Pirates were fair game wherever found, by any nation, because they gen-
erally did not operate within any jurisdiction.” /bid. 1 very much agree that pirates were fair game
“wherever found.” Indeed, that is the point. That is why we asked, in Sosa, who are today’s pirates?
Certainly today’s pirates include torturers and perpetrators of genocide. And today, like the pirates of
old, they are “fair game” where they are found. Like those pirates, they are “common enemies of all
mankind and all nations have an equal interest in their apprehension and punishment.” 1 Restate-
ment § 404 Reporters’ Note 1, p. 256 (quoting I re Demjanjuk, 612 ESupp. 544, 556 (N.D.Ohio
1985) (internal quotation marks omitted)). See Sosa, supra, at 732. And just as a nation that har-
bored pirates provoked the concern of other nations in past centuries, see infra, at 8, so harboring
“common enemies of all mankind” provokes similar concerns today.
Thus the Court’s reasoning, as applied to the narrow class of cases that Sosz described, fails to
provide significant support for the use of any presumption against extraterritoriality; rather, it
suggests the contrary. See also ante, at 10 (conceding and citing cases showing that this Court
has “generally treated the high seas the same as foreign soil for purposes of the presumption
against extraterritorial application”).
In the opinion of this writer, nothing in this decision should be interpreted as constituting a jurisdic-
tional limitation to a party having a claim arising under international law, particularly when such a
claim is also based on treaties ratified by the United States, which provide for extraterritorial jurisdic-
tion, as stated in the concurring opinion.

41 See Ashcroft v. Igbal, 556 U.S. 662 (2009); El-Masri v. United States, 479 E3d 296 (4th Cir. 2007).
Although the Fourth Circuit denied damages to El-Masri, his case proceeded before the European
Court of Human Rights, which resulted in a finding by the Grand Chamber of several violations of the
European Convention of Human Rights, including the prohibitions on torture, arbitrary detention, the
duty to investigate, the right to the truth, and the right to an effective remedy. El-Masri v. The Former
Yugoslav Republic of Macedonia, App. No. 39630/09 Eur. Ct. H.R. (2012). For an overview of the
case, see Open Societies Institute, EI-Masri v. Macedonia, available at: http://www.soros.org/initiatives/
justice/litigation/macedonia.

42 See infra Sec. 6 for a detailed analysis of U.S. jurisprudence.

43 See Evans, supra note 14 (citing cases, mostly from diplomatic archives). See also Collier v. Vaccaro, 51
E2d 17 (4th Cir. 1931); Ex parte Lopez, 6 E Supp. 342 (S.D. Tex. 1934); Vaccaro v. Collier, 38 F.2d
862 (D.C. Md. 1930); HackwoRrTH DIGEST, supra note 23, at 624.
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individual in international law and in most states remains, however, that he/she cannot raise
these issues before international or national courts (except for the right to individual petition
before the European Commission on Human Rights, the Inter-American Commission on
Human Rights, and the United Nations Human Rights Committee under the Optional Pro-
tocol to the International Covenant on Civil and Political Rights).

The plea of unlawful seizure by connivance between officers of the Federal Bureau of Investiga-
tion (FBI) and Mexican Security Police was advanced unsuccessfully in United States v. Sobell.*
There the Second Circuit Court of Appeals, sustaining the jurisdiction of the District Court to
try Sobell on espionage charges, stated:

But it can hardly be maintained, still assuming the truth of appellant’s charges, that the unlawful
and unauthorized acts of the Mexican police acting in behalf of subordinate agents of the execu-
tive branch of the United States Government were any more acts of the United States than the
unlawful and unauthorized acts of the emissary of the Chief Executive (in Ker). We think the
question presented is indistinguishable from that before the Supreme Court in Ker, and that our
decision here is controlled by that case.®

Many cases of unlawful seizure occur between neighboring states, in particular when the indi-
vidual is a national of the state to whose agents he/she is delivered. Such occurrences have
taken place between the United States and Canada, and the United States and Mexico.*

In United States v. Sobell,¥” U.S. public agents participated with Mexican public officials in the
seizure of a U.S. citizen in a foreign country, whereas in [//inois v. Ker, it was a U.S. citizen act-
ing under color of U.S. law who acted on his own in Peru. In Eichmann, Israeli agents pretend-
ing to act on their own seized the accused without the knowledge or connivance of Argentina.

In Ker*® a private detective from the United States, while in Peru, received duly executed extra-
dition papers from the U.S. government, conforming to the requirements of the extradition
treaty between the United States and Peru. He failed to use them, however, because the legiti-
mate government of Peru was disorganized as a result of the military occupation of the capital
by Chilean forces, and was therefore inaccessible. The occupation forces assisted the U.S. offi-
cials in forcing Ker to board a U.S. vessel. At no time did Peru object to the proceedings. If
Peru had protested, the question would have arisen whether the occupation by a foreign force
had so deprived the Peruvian government of sovereignty over the place where Ker was found
that it had no standing to object to police action by foreign authorities.

A similar situation enabled the U.S. government in 1946 to have Douglas Chandler seized in
Germany by U.S. military forces and forcibly returned to the United States for trial on charges
of treason.” The sovereignty of no government was offended by the action of foreign officers
on its soil.

In the Sobell case the abducting party in Mexico was allegedly made up originally of Mexi-
can officers. Sobell was carried, against his will, to th