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Preface

This book is a collection of writings of Antonio Cassese on international humani-
tarian law, human rights law, and international criminal law. It aims to shed light
on the intellectual approach to these branches of international law taken by one
of the most original and creative lawyers of his generation.

As is customary in many countries all over Europe, as Professor Cassese turned
seventy we, a group of pupils and friends, came to think of what we could do to
‘celebrate’ our beloved maestro. In discussion, among the many ideas which arose
was that of compiling all the articles he had written during the course of his illus-
trious academic career. Unfortunately, our maestro had written so much that we
could easily have filled half a dozen volumes with his articles. We thus thought
that we could, although rather arbitrarily, try to select his ‘best” articles. We had
scarcely started this project when we realized that we were being faced with very
difficult choices. Suddenly, however, it appeared obvious that there was indeed a
solid and unitary underlying idea in the books, articles, and activities undertaken
by Antonio Cassese (‘Nino’ to all his friends): ‘humanity’ was at the core of his
academic and professional interests, and we felt that this would indeed be an
appropriate theme to tie together the selections for this book. We then decided to
select mainly articles which were published a long time ago, or had appeared in
publications that are difficult to find today. There are a few articles included here
which are very well known, but we thought they would fit extremely well within
the scope of the book.

This book also contains a set of portraits by distinguished personalities in dif-
ferent fields, who have interacted with Nino in many different roles in his and
their professional lives. The aim of these portraits is to offer the reader an insight
into Nino’s personality. Readers will also find a new paper by Professor Cassese
himself, in which he tries to take stock of his professional life and his approach to
international law through four decades of teaching, writing, and practising law
in international settings.

This selection of essays clearly show that Antonio Cassese knows that the inter-
national community remains solidly based on state sovereignty, self-interest,
and power politics. This selection of essays, however, also shows that he firmly
believes that states can come to be bound little by little to respect individuals.
That is why he likes to describe the modern state as Gulliver tied down by the
Lilliputians with a multitude of little laces that make it difficult for him to move.
With unbeatable energy Antonio Cassese has always seen international law as this
multitude of laces, as a means to force states to face the needs of the Lilliputians,
and of humanity. For him, law is a tool to regulate society, but it is not a neutral
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tool. For him, law, including international law, must have a direction. There are
values which are intrinsic to society that ought to be protected. All his writings
indicate that, consciously or unconsciously, this idea has always underpinned
Nino’s academic work. The constant effort to couple this ideal source of inspir-
ation with a parallel tension towards rigorous legal analysis and stringent reason-
ing makes him a great example of a ‘utopian positivist’.

Working with Nino is a privilege and a fascinating experience. All those who
know him are aware that he never stops working; how he is full of new ideas and
new projects. Sometimes you think you should try to follow his rhythms, and you
realize you will never make it. Sometimes you feel useless and are tempted to give
up. However, if you stop to reflect for one second you realize how enriching is to
be associated with him and how he gives you a sense of contributing in some way
to strengthening the common ideals of a better world. Then you feel rewarded
and find new energy to keep running, trying not to lose sight of the maestro, who
has almost certainly already launched a new endeavour.

Special thanks go to Louise Arbour, Andrew Clapham, Luigi Condorelli,
Claude Jorda, and Antonio Tabucchi for agreeing to write the ‘portraits’. And
thank you, Nino, for being our reveto ardente.

The Editors™

* Paola Gaeta and Salvatore Zappala. With many thanks to the members of the Editorial
Committee: Micaela Frulli, Luisa Vierucci, and Urmila De.
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I’inaccessible étoile

Louise Arbour

My very first encounter with Nino Cassese was, as anyone who knows him can
imagine, immensely scary. I had been approached, in a most secretive manner, to
replace Richard Goldstone as chief prosecutor of ICTY and ICTR. I was mildly
stressed out, in part because of my then position in the Canadian judiciary, and
because of the uncertainty of what might be ahead for me. As is only natural in
times of stress, I went for a haircut. While at the hairdresser, I received a call that
the President of ICTY wanted to speak to me. After some pleasantries, which
lasted all of two or three seconds, he got to the point: what did I know about
crimes against humanity? He was aware of the decisions of the Canadian courts
in R v. Finta, and that [ participated in the majority opinion in that case in the
Ontario Court of Appeal. As far as I was concerned, that showed knowing more
about crimes against humanity than most judges operating in a national court
system in 1996.

I couldn’t quite put it to him that way since he had already moved to the next
topic: what did I know about investigating and prosecuting? By then I had lost
interest in my haircut. Who is this guy? Does he own the place? He kept referring
to ICTY as ‘our tribunal’. In retrospect it is clear to me that he was only acting
out his own anxieties. He was simply not going to allow ‘our tribunal’ to fail. The
prospect scared him, so if he could scare me instead, or in addition, then good: it
would not fail.

And this is how began one of the most intriguing, and most challenging, pro-
fessional encounters of my entire career. We had both been reincarnated into
the characters of a very complex play, the script of which we were writing as we
went along. Contrary to most people in that business, Nino did not hold academ-
ics in contempt. Just as well for both of us. He was a much better, much more
established, and much more confident academic than I had ever been, but I was
a much more experienced judge than he was. In many ways, he should have been
the prosecutor and I the judge. In fact, left to his own device, he would have hap-
pily been all: the prosecutor, the registrar, and the judge, just to make sure that no
one allowed ‘our tribunal’ to fail.

We were, still are, both of us, passionate about the law. But if I may be
pardoned a cliché, criminal lawyers are from Mars, international lawyers are from
Venus. I never believed in the clash of civilizations between civil law and com-
mon law trained lawyers. The great divide, exemplified by the profound intellec-
tual tensions between Nino and me, came from our backgrounds in international
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and criminal law respectively. Criminal law is authoritative. rule-based, rigour-
ous, and designed in part to keep in check the immense powers of the state.
International law is consensual, norm-based, fluid, and immensely deferential to
states. If Nino and I could ever come to see the world through a jointly-made lens,
then there was a future for international criminal law. In the end I think we did.
And that discipline has a remarkable past, a very honourable present, and a most
promising future. And a lot of that is due to the remarkable tenacity of this most
annoying man.

I'don’'t mean annoying all the time. It is just the unrelenting, unyielding search
for something out there, something better than what was there before, a lot bet-
ter, something that will come from working harder, trying out new ideas, but
only good ones, bumping into those who are still trying to figure out yesterday’s
news. L'inaccessible étoile. Maybe this is what he is after.

Then I left. T hope he was sorry to see me go. He almost made an international
lawyer out of me. And as for his mastery of the beauty of criminal law theory, he
figured it out all by himself.



The Generous Cosmopolitan Taskmaster
Andrew Clapham

The year is 1986, my progress in the PhD programme is being held up by a new
arrival at the European University Institute (EUI) in Florence. The Head of the
Law Department tells me that the new man, Professor Antonio Cassese, wants
to see me to discuss my thesis proposal. My encounter with Professor Cassese is
confusing. He tells me that there are a number of articles related to my topic to be
taken into consideration and tasks me with reading them for our next meeting; he
then says he has no time to discuss this further, but that I am invited to drive out
to see him for lunch at his country house on Sunday. The intensity of the encoun-
ter leaves me reeling. The professor is generous with his time that Sunday, I meet
and enjoy the company of Sylvia and their children, I learn about: international
relations, which key scholars I should be reading, how to make a pasta primavera,
and the predictions for the olive crop. Over the next few weeks I work around
the clock to produce drafts to satisfy my new taskmaster. Around this time my
teacher imparts to me a Kantian sense that how people treat each other has to
have limits, and those that transgress that line should be made accountable.
Antonio Cassese has succoured a generation of students who are immensely
proud to identify with him. Our experiences may well differ in the detail but
probably follow similar paths. Cassese cajoled us, and shaped our approaches
in ways that are deeply appreciated, but hard to emulate. The energy, dogged
determination, and lust for learning combine into a potent cocktail. This enthu-
siasm is not confined to the world of academia. Many witnessed Cassese chan-
nelling his capacity for graft into the newly formed European Committee for the
Prevention of Torture, which he presided over in its early days. His appetite for
meetings, methodology, and missions catapulted the Committee into action and
ensured that governments give way on crucial points allowing this new mechan-
ism to become one of the most successful inter-governmental initiatives for the
prevention of ill-treatment in detention. His admitted ‘cunning’ meant he was
able to unearth hidden detention areas and the practice of torture.! With the
later election to the [nternational Tribunal for the former Yugoslavia, again as the
President at the start, we again find an absolute determination to turn this new
entity into an effecrive institution, which in turn leaves a lasting contribution to
the emerging new field of international criminal law. Cassese was not, however,
content to develop this from the bench; I well remember the impact he had on

! Some of the details are outlined in the papers which appear in the present volume.
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his trips to UN Headquarters in New York, on the occasion of his speeches to the
General Assembly and Security Council on behalf of the International Tribunal
for the former Yugoslavia.

At times the ambitions and determination to make things work can over-
whelm those in contact with the human whirlwind; but remarkably one can
assume that many of the ideas and initiatives are far from impetuous. Moreover
the capacity for culture has left with me with a couple of abiding memories. 1
remember a shopping trip in Brussels. We had finished with the round of meet-
ings at the European Parliament and Cassese announced that we had time for
some shopping. We arrived at the FNAC, not sure what to expect. We separated
and returned to the cash desk, with a twelve inch remix of Lambada {(information
for those worried about the chronology) and the professor, with four volumes
of Kierkegaard’s Writings. I cannot think of anything more intimidating at that
particular moment (except perhaps if these incredibly serious looking books had
been in Danish). In the evening, I recall all of us in the team being treated to the
theatre, something entertaining by Sartre. All the rime we were working to keep
up with an insatiable appetite for deepening an understanding of human behav-
iour and existence; all the time we were treated with incredible largesse.

Most recently, at the end of 2004, Cassese was back in Geneva as the
Chairperson of the UN International Commission of Inquiry on Darfur estab-
lished by the Secretary-General at the request of the Security Council. He again
brought this bighearted mixture of industriousness and generosity to bear, taking
Commissioners and others out for dinner while insisting that the work continue
through Christmas. No one could be in any doubt that he was determined to
get to the bottom of the atrocities in Darfur, and one sees again the depth of his
commitment to ensuring that the international community develop a cosmo-
politan law which places the duties and rights of individuals centre stage. It is
this idea that Cassese has continued to champion as instrumental to achieving a
better world. In his words: ‘peace may also be achieved by imposing international
accountability upon the alleged perpetrators of horrific crimes that threaten sta-
bility and peaceful relations’.2

2 A. Cassese, ‘Is the ICC Still Having Teething Problems?’, 4 J Int Criminal Justice, 434-41,
at 436.



Nino Cassese and the Sparrow’s Feet
Luigi Condorelli

[ have known Nino Cassese for over forty years, since the very beginning of our
academic careers. These took shape in parallel over more or less the same time
span, starting in the late fifties of the last century for him and in the very early
sixties for me. Nino, at the University of Pisa, and I at Florence, were both assist-
ants to unforgettable teachers (Giuseppe Sperduti and Giuseppe Barile, respect-
ively), who were very close to each other and both pupils of that other great figure,
the late Tomaso Perassi. And, as academic genealogies in Italy were extremely
important (and still are, for better or—alas!—often for worse), we have always
regarded ourselves as ‘academic cousins. But very soon, this professional and
generational relationship, nourished also by a great closeness of cultural interests,
was enriched by a strong bond of friendship. Tried and tested in Florence, it was
never to fail, even when the ups and downs of life and career separated us, and for
long periods, geographically. In short, we two know each other well, maybe even
too well. We each know everything—well, nearly everything—about the other:
virtues and defects, strong points and weaknesses, likes and dislikes, merits and
shortcomings . . .

The foregoing should explain why I felt it somewhat difficult when his pupils,
who are promoting this fine project to present him with a token of our respect-
ful affection on the occasion of his seventieth birthday, asked me to write a few
lines about him. Obviously I couldn’t simply turn around and say no. And yert,
[ feel that a testimonial (especially if one wishes to tell the public something
more than what they already know about such a well-known and complex fig-
ure as Nino Cassese), while it should certainly be sincere, ought also (in fact,
especially) be truthful. So how was I to avoid letting such a great friendship
as the one between us make my portrait biased and therefore to some extent
untruthful?

After some pondering, I had an idea, perhaps a slightly vengeful one: to put the
ball, so to speak, in their court, and bring the same difficulty to Nino’s pupils by
asking them to give me a brief portrait of their teacher, bringing out his essential
features. That would let me compare their view of Nino Cassese with my own and
thus—hopefully—confirm it as well-founded.

1 was very satisfied with the results, even though the portrayals of Nino [ was
sent showed sometimes considerable differences. Yet there were none on the
essential point: whether it is as his colleague and friend or as his pupil that one
looks at Nino, his exceptional qualities emerge identically. His immense capacity
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for work, which makes him a ‘monster’ (in the Latin meaning of ‘monstrum’, a
unique being) of productivity in terms of both scientific research and practical
action, reflects and expresses a great moral tension and an absolute commitment;
and these two expressions pervade, animate, and sustain him in every aspect of
his activities. For him, anyone doing academic teaching and research must obvi-
ously seek and reveal the truth in its deepest, most hidden core, beyond external
appearances, rhetorical show, platitudes, and political or ideological shields. But
this critical research cannot and must not be an end in itself. Understanding is
not enough: knowledge must be continued and completed in action, must be
the instrument used to improve the world, the fate of man and society. Does
disenchanted, ruthless analysis impel us to pessimism and suggest that the goal
is remote and impossible to reach, that the enemy to be beaten is a giant with a
thousand arms and a thousand legs, that the forces available to deploy against it
to defeat it are too slight, that the obstacles to overcome are mountains as high
as the Himalayas? No matter! We still have to try, to invent original solutions,
to blaze new trails, in short, to put our all into it, in order to reach through our
action, perhaps not the maximum that may be desirable, but at least something of
use. For even very little is better than nothing, if that little carries a seed of hope
and marks an advance for mankind. Moreover, we must involve others in the
fight: pupils, collaborators, and fellow travellers who must share the same secular
religion and commit themselves with all their strength from the outset, for there’s
no time to lose! Needless to say, the setbacks, disappointments, insults, and injur-
ies we are bound to suffer when striving in such a spirit must, racher than discour-
age us, embolden us to resume the uphill struggle with renewed vigour, after at
most a brief (very brief?) pause, barely enough to let us lick our wounds.

Nino Cassese puts into practice, with absolute dedication and with all the
energy he is capable of (which, as anyone acquainted with him well knows, is stu-
pefying), Gramsci’s slogan that the pessimism of the reason must go hand in hand
with the optimism of the will. And looking back at the path he has followed thus
far, one cannot but be impressed at the resulting proof that .. . . Gramsci was right!
Nino’s imprint on international human rights law in force or on contemporary
international criminal law is highly visible. Nino has influenced these areas of
law profoundly, shaping and improving them through his studies, but even more
through his actions: for instance, first as president of the European Committee
on the Prevention of Torture, then as judge and president of the International
Criminal Tribunal for the former Yugoslavia. The examples just mentioned are
only the best known. I could cite hundreds of other less conspicuous ones. I shall
refrain from doing so, in order not to overburden this article. But I feel it import-
ant to underline how consistent with Nino'’s overall commitment is his continu-
ous effort to inform the non-expert public by his press writings of whatever may
endanger or threaten to compromise human rights. The popularization of the
truth is another kind of action!
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Nino Cassese loves funny stories, jokes, and anecdotes, which we often swap in
carefree moments (I was almost forgetting to say that Nino is a highly erudite and
very amusing companion, with whom one can spend many an extremely enjoy-
able, and enriching, hour). Among all those stories, there is one he likes more
than others, and—TI believe—not by chance, for I've heard him tell it several
times. It’s about a medieval knight (let’s call him ‘Agilulf’) fully equipped with
lance, helmet, armour, and white charger, who, after great derring-do, returns to
his castle, and just as he enters his domain, notices a tiny sparrow lying on its back
right in the middle of the road, with its little claws pointing upwards. “What are
you doing?” he asks. And the little bird tells him he has heard that the sky is going
to fall that very day, so he’s ready to hold it up and protect his liege lord’s pos-
sessions. The nobleman is rather touched by his minuscule subject’s loyaley, but
cannot help laughing. If the sky really were to fall, what could such a small crea-
ture with his scrawny little feet ever do? And the sparrow somewhat resentfully
replies: ‘Everyone does what he can!’

Thank you, Nino, for everything you have done so far, and are bound to go on
doing from this day onward, for your, for all of our, Agilulf—whose real name is
‘Social Justice’.



A Tribute to Professor Nino Cassese
Claude Jorda

The first time I met Nino Cassese was on the telephone. And calling it ‘meeting
on the telephone’ isn’t just giving vent to an excessive taste for paradox. For at
the time of that phone call, in late December 1993, I was in a very difficult situ-
ation, from all points of view and in every sense of the word. Yer this man, whose
personal charm I did not yet know, still less his intellectual charisma, managed
through this simple contact at a distance to make me share his enthusiasm for the
litelong fight he was pursuing. In a few minutes, my fate was sealed.

I had just, very reluctantly, left the prestigious post, and very great responsi-
bilities, of Chief Prosecutor of Paris. Rather than join the Court of Cassation—
known in short to initiates as ‘la casse’, which one might translate as ‘the
trouble’—I chose, over the ambiguous retirement of every senior French judge, a
sort of geographical and intellectual exile. I knew nothing about the field. In fact
France was choosing me mostly to ‘clear its debt’, as it were, in relation to a senior
magistrate who could not be reproached with anything other than blocking up
the judicial hierarchy, and, perhaps especially, not leaning towards the dominant
mode of thought.

In a word, I was not choosing anything.

And Nino Cassese’s great skill lay in giving me the impression ‘T’ had been
‘chosen’ for my worth, although that was something still very much hypothetical,
indeed virtual.

From our very first meetings at Churchillplein (where he had managed in only
a few weeks to find some rather magnificent premises—in what had been an
insurance company, and what could be more symbolic than that>—that I con-
tinue to regard as much more functional than those of the present International
Criminal Court) I nonetheless made him understand that I had no background
for being a ‘good international judge’; that my career had been more as Prosecutor
than as Judge; that I had no particular knowledge of the field; that all I could
manage of English were some stammerings or grunts.

Nino Cassese had an answer for everything. Your experience in the Prosecutors’
Ofhice? Very valuable for the early stages of the Court, in relation to the prosecu-
tor’s penal policy. Your knowledge of criminal and humanitarian international
law? We are all here to build it after the void left since Nuremberg and Tokyo.
Your English? No problem. Moreover, on top of French being a working lan-
guage of the Tribunal, we shall be needing some French legal culture, especially
the contributions from civil law.
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How could one possibly resist such a communicative type of enthusiasm?

But do not imagine that this enthusiasm was always manifest and conveyed in
pleasure.

As from Christmas 1993, each of us was assigned a very specific job on work-
ing out the Rules of Procedure and Rules of Evidence: an essential tool in enab-
ling us to embark on any judicial activity. And it was here that I met with the
greatest amiability and trustfulness on the part of Nino Cassese. I was still caught
up in my responsibilities as Chief Prosecutor of Paris and had to finish off some
very delicate cases, relating in particular to terrorism. But at the same time Nino
wanted to show me the path this new career had taken. The whole of Nino is
in these sentences: ‘Of course, you do what you can manage. BUT it would be
so nice to have the benefit of your experience. Pethaps you could come up with
something for when we come back again in January. And like all the rest of my
new colleagues I did what I had been asked to.

Nowadays, especially since new international criminal courts have been set
up, it seems to be all a matter of course to get academics and practitioners com-
ing from every continent to work together, with their often different practices,
sometimes surprising habits, and specific knowledge, frequently hard to verify.
But if we look back at 1994, we can well imagine what a job it was to create this
sort of collaboration @b ovo. For instance, how were the Chambers to be made up?
How should one treat the chief legal systems, when the situation referred by the
Security Council concerned countries of the civil law tradition but many of the
Judges, and the Prosecutor, belonged to the common law tradition? And other
examples could be cited.

In my view it shows all of Nino Cassese’s skill that this work of bringing
together different worlds was accomplished, and in record time too. I shall always
remember the eleventh of February 1994, when from an improvised stage in the
room that is now the courtroom, our President delivered to the world our Rules
of evidence and of procedure. Of course, those Rules were not to prove perfect,
and have had to be amended dozens of times since. But the message President
Cassese was delivering, both to the Prosecutor and to the countries of the region,
as well as to the Security Council and the international community, was clear:
‘From now on you are going to have to reckon with this entirely new institution’,
and especially, “We are not some sort of alibi jurisdiction for the world’s good
conscience!’

This message, had, of course, to be followed up by clear actions. Here again,
it was Nino Cassese’s merit literally to take on the promotion of the Tribunal.
Turning himself into a subtle diplomat (and here one should not forget his con-
nections with the Florence of Machiavelli), President Cassese brought to bear
all his fame as a great professor of international criminal law and international
humanitarian law to make sure this totally new court could begin its judicial
work without delay. Sparing neither time nor effort, he soon got results. Even



liv Claude Jorda

while the countries in the region were still at war, the first accused was brought
before the Tribunal. One day we shall perhaps know exactly what part President
Cassese took in this ‘premiere’ for international criminal justice. To be sure, this
first accused was not the top leader one might have expected. But what a relief
it was to be able to present ourselves before the world and before the Security
Council and say: ‘Look, the justice system you created is up and running, and
you can be sure we are determined to make it work.

Such exhilarating times must not be allowed to let us forget all the human
aspects that made our President both an exacting and rigorous leader, and at the
same time a man in the full sense of the word, namely a warm humanist.

His faults? Of course, our friend Cassese had some. But were they not the
defects of his qualities? Dancing with rage because a note wasn’t written as
quickly as he himself would have, for example; impatience; criticisms always well
formulated but pointed, and therefore all the more resented by their addressee.
And a few I shall gloss over. But what need is there to recall these minor flaws,
seen against all the immense labours our captain accomplished to sail the ship
and bring it safely home to port?

I should be less than complete, though, were I to omit all the things the first
companions on that voyage cannot forget about the man: his simplicity, his hos-
pitality at his home, his culinary gifts, the delights of his pasta washed down with
some Tuscan wine, or sometimes even, to please me, some claret from Bordeaux.

Those were heady times, and, thanks to you, Nino, an exciting adventure. All
those who shared in it will be eternally grateful to you for it.

But what, ultimately, would our feelings and the satisfaction of our desires
amount to were they only the expression of our personal impulses and emotions?
I believe the thing that truly has to be hailed in this immense enterprise and in its
success is the fact that without our first President nothing thereafter could have
been accomplished the same way nor with the same happy outcome.

Who managed to set going this very first international court since Nuremberg?
President Cassese.

Who supplied the inputs in terms of precedents throughout the whole of the
first case, Tadic? Professor Cassese.

Who was able to create the humanist but uncompromising moral climate that
brought each of the comrades in this adventure to strive to give their very best?
Our friend Nino Cassese.

For all of that, Nino, please accept the sincere thanks of someone who is proud
to be counted among your friends.



An Attempt to Explain a Friendship

Antonio Tabucchi

Contrary to the opinion of discerning critics according to whom my narrative
style (and hence my worldview, because if someone writes ‘like that’ it means that
he is ‘like that’, they surmise) inhabits a universe of doubt, uncertainty, and scep-
ticism to the point that they would have me belong to that extra-temporal cat-
egory they define as Postmodernity, a quasi limbo to which they condemn writers
who have faith in nothing and who Dante didn’t have the time to put in the place
they deserved; contrary to all this, I was saying, the older I get the more certain-
ties I have. And the certainty I am most certain of, and to which I admit with
all the frankness of a patient describing his dietary failings to the doctor who is
palpating his liver, is as follows: I have a steadily growing faith in Heisenberg’s
Principle, more commonly known as the Uncertainty Principle.

Before Werner Heisenberg (1901-1976), the illustrious scientist who defined
this principle as it deserved and who by tackling mathematics head-on had the
courage to plunge into the maelstrom of numbers (which as we know is infinite),
the abovementioned principle, for lack of a better alternative, had been dubbed
by ordinary mortals with the banal name of Chance or even Fate. From its lowly
position as Fate, which has produced Greek tragedy and other literature in abun-
dance, it went on to become the Principle underpinning the calculation of prob-
abilities. And later of quantum mechanics, a science the mere mention of which
gives one the shivers. Given my scientific incompetence it would be impossible
for me to explain it, and, as the man of letters that I am, I must fall back on an
example provided by a truly great writer, Catlo Emilio Gadda, who was an engin-
eer and hence had what it takes to talk about numbers. Talking of a case that
concerned him, Gadda said: ‘It is a question, as anyone will understand, of a com-
binatory incident governed by the Principle known as the Uncertainty Principle
or Heisenberg’s Principle. As when two gamblers, playing at dice, both throw a
five and a three’.

The first combinatory incident: Florence, understood here as a gaming table on
which people play dice and, obviously, I crave the indulgence of the illustrious city
of art if I use it as a metaphor better suited to a casino. The fact is that the two pre-
sumed players, I mean to say Antonio Cassese and myself, chanced to throw their
dice on the green baize of Florence. The curious thing is that they had all the time
they needed (a really long time, fifteen years or so at least) to throw them in another
city, also a city of art albeit a rather less famous one; in other words Pisa, where both
of them had lived for all those years, what’s more with mutual friends who might
have witnessed the reciprocal cast of the dice: Cassese because he was Professor of
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International Law at Pisa University and previously a pupil at the Scuola Normale
Superiore, which Tabucchi had once attended on a scholarship, even though a
bit later; and Tabucchi because he is a Pisan born and bred. But no, they never
met because of that ‘combinatory incident’ of the dice upon which Heisenberg’s
Principle is based. Why? The answer belongs to the mystery of mathematics.

Moreover, and here the Heisenberg Principle gets even more complicated, the
dice were not thrown by their own hands, but by those of their wives. Or per-
haps by their children, they too obviously innocent regarding the combinations
of the table upon which the dice of life meet, once they have been cast, even
though no one knows who really cast them. Let’s just say that that’s how it went,
in literal obedience to the story that is Reality, which by simply being what it is
strikes me as more mysterious than mathematics. Because it just so happens that
both men, families included, went to live in Florence, each for his own reasons,
which do not concern us here, and both had sons and daughters of the same age,
another numerical fact, mark you. And both had put their children in the same
high school. Further, in that school, as in every other school in the country, they
held monthly parent-teacher meetings, dreamed up by the Education Minister of
those days to ‘open up a dialogue’ between the state and the citizenry, a dialogue
that continues to this day. Usually, these discussions were held with the mothers
of the pupils, for Italian fathers, as Leopardi says in the Zibaldone, tend to deal
with far more important matters than the education of their offspring.

The fact is that one day my wife Maria José came home and told me that at the
parent-teacher meeting she had met the mother of a girl in our son’s class and that
they had taken to each other right from the word go. Actually the word Maria José
used was empathy, for at that time her bedside companion was Goethe’s Elective
Affinities, because we all have our weaknesses and these must be respected. I met
an extraordinary woman, she told me at dinner, a person ‘of rank’ (this being her
idiolect), and tomorrow I'm going to take coffee at her house.

My friendship with Antonio Cassese came after that coffee, I ought to add. I
don’t know if this is a consequence, as would seem presumable, but it certainly
came afterwards, just as three comes after two, given that I began my discourse
in mathematical terms. And, given that the ‘after’ is basically fairly well known, it
strikes me as quasi tautological to speak of this friendship, which ought to be the
reason for these pages. There are witnesses, and even objective proof: for example
the printed dedication in the novel The Lost Head of Damasceno Monteiro, ‘to
Antonio Cassese’, which is there to demonstrate—even to those who do not
believe it—that that book was in fact dedicated to Antonio Cassese.

But what’s the use of testifying to the ‘after’? The ‘after’ is no more than a mar
ter of record. It may be of use to courts or tribunals, when things have already
happened, and the fact has been acknowledged. I would like to understand the
‘before’, how certain things come together that then, by coming together, cause
the things that happen to happen: I think this is where we may find the secret
that gives us an awareness of the things that happen. But this ‘before’ is off limits
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even to scientists like Heisenberg, who, in the infinity of possible combinations,
are extraordinarily good at calculating the ‘after’; in other words the moment in
which the two dice players both throw a five and a three. I don’t know if you have
noticed the limitation of the magnificent calculation of probabilities. It is that
such a calculation allows you to calculate one probability in millions, but to have
the elements with which to calculate, you must first have played many times, cast
many dice. And how those games came out no one knows.

Regarding my ‘after’, that’s to say my friendship with Antonio Cassese, I have
lictle to add, because this too is a matter of record. What I can say, if this has
any importance, is that in those years I felt a little disoriented. At that time an
American historian was assuring us that History had ended, in the sense that a
certain little wall having collapsed, humanity was about to enjoy eternal peace
and justice. In the meantime, all around us, the most atrocious things were hap-
pening, and to some it might have secemed that the world was going to rack and
ruin. A rack and ruin of such dimensions that even a sceptic like me, perhaps
already pre-postmodern, felt a need of reassurance, a wish that someone would
talk to him about possible earthly justice, given that the divine variety seemed to
be dragging its feet. And who perhaps wished to be reassured about the dangers
faced by our bodies, the sacred nature of our bodies, their inviolability, given
that—as Wislawa Szymborska put it~—the soul is sometimes present and some-
times less so; it all depends on the historical period and the degree of belief in this
ineffable thing. ‘But the body is there, is there, is there/and cannot find shelter’.

Of Antonio Cassese’s works, I have read Umano-Disumano (Inhuman States),
an account of his experience as a human rights commissioner concerned with
places of detention (prisons, police stations, etc.) where torture is still cheerfully
practised, or where inhuman and degrading treatment is meted out. When it
comes to maltreatment, moreover, the situation in Italy is not exactly wonderful,
as emerges from the report issued by the Commission led by Cassese, a report
that the Italian Home Office has never published.

[ set to listening animatedly (no mistake: listening animatedly) to all that
Antonio, ecither alone or together with a friend, the jurist Danilo Zolo, had to
teach me about international law, which was practically everything, and human
rights (about which I already knew something), and on the possibility of defend-
ing our poor bodies from the villains who sometimes decide the fate of the world.
By the way, on listening to him I discovered that he liked literature. And that he
knew a lot abour it. And that he had even written on Kafka, but that was some-
thing he had told nobody about, something that for two pins I'd talk about here,
for friendship also admits of ‘grassing’ provided the informer is doing so in a good
cause. And basically that’s it, or almost. Bug, in this account of mine, after having
tackled the ‘before’ and the ‘after’, and perhaps after getting lost in cogitations
about Heisenberg’s Principle, I fear I have forgotten the most important thing
that the calculation of probabilities does not take into account: simultaneity. Why
is it, as a result of an inscrutable calculation that not even quantum mechanics
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can unravel, and over and above the fact that the players both throw a three and
a five, are those same players permitted to throw the dice simultaneously in the
same segment of time of this immense Time that belongs to Forever? And so, |
am reminded of a kind of salutation that Hermann Hesse wrote in a letter to his
friend Thomas Mann during the hard times that both men had to get through.
‘Dear Thomas Mann', wrote Hesse, ‘I thank you for being my contemporary’.
It is with this same phrase that I would like to greet, with this letter that isn’t a
letter, my friend Antonio Cassese.
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1. My Early Years: Hesitating between Law and Humanities

I read law only because urged to do so by my father, a somewhat impecunious
historian who worked as a civil servant (he was director of the local Public Record
Office). I wanted to study philosophy or humanities. We lived in a poor region
of southern Italy (Campania), which was plagued by unemployment, and my
father’s advice was that I should choose a field that would ensure a secure profes-
sional future. I eventually enrolled at the University of Pisa, primarily because in
that central Italian town there was a chance to enter a ‘Juridical College’ (associ-
ated, in those years, with the celebrated Scuola Normale Superiore) that not only
provided free board and lodging, but also high-level training in addition to that
imparted by the Pisa Law School. Studying law proved tough for someone whose
mind was set rather on philosophy or sociology. But I learned the hard discipline
of law. Almost all the teachers were excellent, their method that of strict positiv-
ism. [ thus absorbed the rigorous logical and systematic approach of that method
along with all the attendant technical tools of legal interpretation. Still, I gradually
came to feel attracted only to constitutional and international law, for they were
less distant from political and social reality than, say, torts, evidence, or commer-
cial law. In the end, on personal grounds (the professor of constitutional law was
moving to Turin University and a new professor of international law, Giuseppe
Sperduti, had just been appointed), I opted for international law. But there, again,
[ picked a rather unsophisticated topic when it came to choosing a topic for my
LLM dissertation: the self-determination of peoples. In addition, I asked permis-
sion to study in Germany, at Frankfurt am Main, and I spent a semester there,
ostensibly to research my thesis but in reality to attend lectures held by two lead-
ing sociologists, Theodor Wiesengrund Adorno and Max Horkheimer, both of
whom belonged to the famous Frankfurt Institute for Social Research (/nstitut
fiir Sozialforschung). As things turned out, those lectures did not prove very use-
ful to me: Adorno was obscure; his lectures were fashionable gatherings of elegant
girls and sophisticated members of the intelligentsia who flocked to listen to a
philosopher who most of them—I surmise—did not understand. Horkheimer
was intellectually more accessible; he was also affable (he once asked me and a
couple of German students to lunch and I was much surprised by the fact that
he had a chauffeur and took us to an expensive restaurant, a fact that to my naive
and youthful mind was in strident contrast with his profession of—modern and
updated—Marxism).



Ix Soliloguy

My wavering between strict methods of legal inquiry and recurrent forays into
other disciplines came to the fore when, after graduation and on immediately
becoming a research assistant, I tended to be a strict legalist in my supervision of
LLM theses, repressing my own desires and tendencies. For example, this hap-
pened with one of my supervisees, Tiziano Terzani, who later became a famous
reporter and writer on social and religious matters. A couple of years ago I met
him again, after he had given a fascinating speech. Once the loud applause sub-
sided, I told him how much I admired his narratory skills. He confided in a low
voice that his decision to become a reporter and a writer was due to me. Faced
with my astonishment, he reminded me that when in the summer of 1961 I had
sent him back his thesis together with my comments, in order to sum up my criti-
cisms of his flowery language and frequent meta-legal digressions, on the front
page I had written, as a sort of warning, a phrase from Kant: ‘Die Wissenschaft soll
trocken sein’ (science must be dry). This, he claimed, had prompted him to aban-
don all hopes of an academic legal career and to opt instead for journalism.

2. Torn Between Positivism and Socially-Oriented
Study of Law

One of the reasons for my doubts about the path to take was also linked to the
legal method that at the time (and perhaps still now) prevailed in continental
Europe: strict positivism. It is based on a rigid distinction between lex lata (the
law in force) and Jex ferenda (the law as it might be changed), and insists that law-
yers should deal only with the former, and not with the question of whether law
ought to be changed and how. In addition, lawyers should not meddle with social,
historical, or sociological inquiries into the birth of /ex lata. This approach, which
concerned in particular the study of public law (private law, harking back to an
old tradition, had remained immune from ‘contamination’ with other meta-legal
disciplines), emerged in the late nineteenth century and was consolidated first
in Germany and then in most European countries. In Italy it had been power-
fully propounded by two distinguished publicists: Vittorio Emanuele Orlando
(1860-~1952) and Santi Romano (1875-1947), who both ended up as professors
of public law at Rome University.

In the area of international law, one of the strongest advocates of the adoption
of this method, a man whose stance tended to be more formal and positivist than
that of Dionisio Anzilotti (1867-1950), was Tomaso Perassi (1886-1960), profes-
sor in Rome from 1928 to 1955. He was a highly respected and most influential
scholar in Italy in his lifetime. I had the chance to meet him in his office at the
Italian Constitutional Court, of which he was then vice-president. As a third-
year law student, [ had written a detailed review of the latest edition of a masterly
textbook of international law by the leading Austrian scholar Alfred Verdross
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(1890-1980).! My professor had carefully edited the review (I still have my type-
script with his corrections) and then asked me personally to hand the revised
text to Perassi, who also was the editor-in-chief of the leading Italian journal on
international law (Rivista di diritto internazionale). Sperduti insisted that I should
meet Perassi, who after all was my ‘academic grandfather’ (Sperduti being one
of his disciples). I thus went to Rome full of trepidation, to make the acquaint-
ance of the great academic and judge. Unexpectedly I found a very urbane old
gentleman, who treated me, a young man of twenty, almost as a fellow scholar.
He smiled with great benevolence, through two slits from which filtered a pene-
trating and—it seemed to me—sly glance, and did not say a word. Overwhelmed
with awe and embarrassment, I talked and talked for about half an hour of my
plans for the future, of Pisa University, of my predilection for international law,
then, on seeing that he had not uttered a single word, I abruptly stopped, stood
up, said goodbye and left. Only later, when I told one of Perassi’s numerous senior
disciples about my traumatic meeting with him, did I learn that he was fam-
ous for being a man of few words; for instance, he would ask those who went to
submit papers for publication to sit and read them aloud, after which he would
say a couple of words either of rejection or of acceptance. Perassi was also the
author of a remarkable booklet on legal methodology, where he concisely set out
the fundamentals of the strictly positivist approach.? This approach led him to
write papers on the Covenant of the League of Nations and—Ilater—on the UN
Charter that are notable for a dry and formalistic legal analysis that, while superb
in its delineation (marked by great legal rigour and exemplary lucidity) of the for-
mal features of the two institutions, fails to explain the role and the significance
of these institutions in the world community.? On reading these two essays |
was struck by how that legal method was incapable of delving beneath the legal
surface of major political bodies of the international community. Those essays,
as well as other writings by Perassi that appeared in the 1930s and 1940s, all per-
fectly technical and abstract, reminded me of a well-known poem by Fernando
Pessoa (Ouivi contar que outrora, quando a Pérsia). The poem talks about two
chess players in Persia who, unperturbed, carry on playing with great acumen
and skill amidst the raging of an implacable war, their gaze fixed on the chess-
board, bent only on thinking up the best move, while all around them houses are
burning or are pillaged, women are being raped and children killed.*

! The book was A. Verdross, Vilkerrecht, 3rd edn (Wien: Springer Verlag, 1955). The review was
published in 40 Rivista di diritto internazionale, 1957, 653—0.

2 Introduzione alle scienze giuridiche (Roma: ed Forato italiano, 1938), reprinted in T. Perassi,
Serirti ginridici, 1 (Milano: Giuffr¢, 1858), 3-52.

3 ‘Lordinamento della Societa delle Nazioni’ in La vita italiana, 1920, 411-29, reprinted in
Scritti giuridici, cit., 307-325; Lordinamento delle Nazioni Unite (Padova: Cedam, 1950), reprinted
in Scritti giuridici cit., 339~85.

4 "This also applies to those papers by the eminent international lawyer, devoted to topical issues,
always dissected in a dry and legalistic manner. See for instance the essay on the Spanish constitu-
tion of 1931, where the great novelties of that Constitution are either missing or not discussed (‘La
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Later on, however, I realized that this abstract positivist approach was import-
ant in at least two respects: it did away with the confusion between legal and his-
torical or political inquiries, which had plagued many legal works in the nineteeth
and early twentieth centuries; it enabled lawyers to keep politics at bay thereby
avoiding smuggling political or ideological leanings into scholarly inquiries. Still,
this dry investigation of legal institutions—devoid of any consideration of their
social context as well as hindering any move from the study of existing law to a
proponent approach—did not satisfy me at all. I was later to discover the limita-
tions of this approach, when I read in the diaries of the Italian Foreign Minister
Galeazzo Ciano some derogatory remarks about Perassi, who for many years dur-
ing the fascist era had been first (from 1931-1936) one of the legal advisers and
then (between 1937-1943) the chief legal adviser to the Italian Foreign Ministry®
(without however ever sharing the political views of fascist leaders or reflecting
them in his legal writings—thanks to his positivism). Ciano noted on 9 April
1939 that he had to draft a document on the union between Italy and Albania
(which, upon being attacked by Italian troops, had just capitulated); he then adds
that he will have to consult with some ‘professional pettifoggers’ (professionisti del
cavillo) at the Ministry (T. Perassi and two diplomats).® To my mind, this passage
from Ciano’s diaries confirmed the notion that, once he has embraced a strictly
positivist approach, a lawyer may easily risk becoming a Servant of the Prince,
although he can claim he is merely a ‘technical expert’.

In the following years I also discovered another side of positivism: its role as a
powerful shield of state sovereignty. Insistence on positivism played such a role,
for instance, in Paris in 1919, when the two US members of the ‘Commission
on the Responsibility of the Authors of the War and on the Enforcement of the
Penalties’ set up at the Peace Conference strongly objected to introducing the
notion of ‘offences against the laws of humanity’ in future trials against war crim-
inals, because ‘the laws and principles of humanity are not certain, varying with
time, place and circumstances, and according, it may be, to the conscience of the

nuova Costituzione spagnola ed il diritto internazionale’, in Rivista di diritto internazionale (1932),
4536, reprinted in Scritti giuridici, cit., 1, 411-14). However, most of his writings that appeared
in those years were instead devoted to technical issues. See for instance ‘Le assicurazioni sociali
nel diritto internazionale’ (1931) in Scrizti I1, 129-50; *Consoli ed agenti diplomatici; Immunitz
in material penale’(1932), ibid., 3-5; ‘Su I'esenzione degli agenti diplomatici dalla giurisdizione’
(1932), ibid., 9-13; ‘I caratteri formali della clausola facoltative sulla giurisdizione obbligatoria
della Corte Permanente di Giustizia internazionale’ (1932), ibid., 25-30; ‘Sull’articolo 22 del trat-
tato del Laterano’ (1937), ibid., 453~4. Numerous other papers dealt with issues of private inter-
national law.

> G. Morelli (‘Tomaso Perassi’, in 45 Rivista di diritto internazionale (1962), 3-14) hints at this
activity (at 5). Detailed information is provided by F. Salerno (‘La Rivista ¢ gli studi di diritto
internazionale nel periodo 1906-1943’, in 90 Rivista di diritto internazionale (2007), at 310, note
22). No mention is made by C. Mortati (' Uopera di Tomaso Perassi’, in 45 Rivista di diritto interna-
zionale (1962), 204-16).

5 G. Ciano, Diario, vol. 1 (1939-1940), 6th edn (Milano: Rizzoli, 1950), at 78. The two dip-
lomats were Gino Buti (1888-1972), later ambassador to the Vichy Government, and Leonardo
Vitetti (1895-1973), Director-General of General Affairs at the Foreign Ministry.
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individual judge. There is no fixed and universal standard of humanity’” (It is
striking that these considerations were not reiterated in 1945 by the US delegation
to the London Conference that drafted the Charter of the International Military
Tribunal at Nuremberg, which included in Article 6 the notion of ‘crimes against
humanity’ thereby accepting that the laws of humanity were applicable in inter-
national law.) Similarly, by insisting on positivist considerations, the US, British
and Italian members of the Advisory Committee of Jurists (appointed by the
Council of the League of Nations in 1921 to draft the Statute of the Permanent
Court of International Justice), opposed a provision entrusting the future Court
with the task of applying ‘principles of objective justice’. Indeed, as the US mem-
ber Root noted, ‘nations will submit to positive law, but will not submit to such
principles as have not been developed into positive rules supported by an accord
between all States’® True, the ‘principles of objective justice’ are undefined. But
what is even more important is that the ‘laws and principles of humanity’ were
hazy in those days and could not be used as criminal legal standards to prosecute
individuals. Perhaps, however, if in 1919, compliance with the ‘laws of humanity’
had been proclaimed as a legal imperative binding on all states, in 1939-45 the
political and military leaders of some European states would have thought twice
before trampling upon the most elementary principles of human dignity. More
generally, [ wonder whether one ought not to move beyond the strict legal param-
eters agreed upon by states, at least whenever the need to oppose glaring injustice
would oblige one to do so. This concept—i.e., that one can exceptionally depart
from positivism—was proclaimed in 1946 at Nuremberg by the International
Military Tribunal, when it justified non-compliance with the nullum crimen sine
lege principle for the crime of aggression (as well as, implicitly, for crimes against
humanity). Indeed, the Tribunal not only stated that in international law ‘the
maxim nullum crimen sine lege is not a limitation of sovereignty, but is in gen-
eral a principle of justice’ (a proposition true at the time, no longer valid today);
but, more importantly, it also said ‘To assert that it is unjust to punish those who
in defiance of treaties and assurances have attacked neighbouring states without
warning is obviously untrue, for in such circumstances the attacker must know
that he is doing wrong, and so far from it being unjust to punish him, it would be
unjust if his wrong were allowed to go unpunished’?

7 See ‘Report Presented to the Preliminary Peace Conference by the Commission on the
Responsibility of the Authors of War and on the Enforcement of Penalties’, in Violations of the
Laws and Customs of War, Report of Majority and Dissenting Reports of American and Japanese
Members of the Commission of Responsibilities, Conference of Paris 1919 (Oxford: Clarendon Press,
1919), at 73.

8 League of Nations, PCIJ, Advisory Committee of Jurists, Procés-verbaux of the Proceedings of
the Committee (The Hague: Van Langenhuysen Brothers, 1920), at 287.

® Trial of the Major War Criminals Before the International Military Tribunal—Nuremberg
14 November 1945—1 October 1946 (Nuremberg: International Military Tribunal, 1947), at 219
(emphasis added).
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In any event, the two contradictory mindsets continued to coexist in me. A
German friend from Frankfurt would scoff at my wavering between the two by
quoting the well-known verses from Goethe about the two ‘souls’ living together
in Faust, one of which wished to depart from the other.! I adopted a sort of
scholarly ‘Dr. Jekyll and Mr. Hyde’ attitude. My first books and other writings
were dry pieces of legal scholarship,!! I would say today of average value. After
getting a professorship and thus feeling freer to choose not only the subjects of
my research but also the way to deal with them, I began to inquire into legal
problems that had a strong human and social dimension: human rights and the
humanitarian law of armed conflict. However, I tackled those problems from a
strictly legal viewpoint, producing writings that perhaps might still be of inter-
est—but only to scholars.

Nonetheless, I was not happy and kept grappling with the problem. I felt a
lingering unease with traditional legal methods. A notion was haunting me. In a
letter of 25 December 1896, an Italian philosopher, Antonio Labriola, who had
eventually embraced socialism in politics and the method of ‘historical materi-
alism’ in his scholarly inquiries, wittily attacked the younger Italian philosopher
Benedetto Croce for his post-Hegelian idealist views. He pointed out that philo-
sophical idealism made him think of a schoolteacher in Naples who explained
Plato’s ideas by saying to his pupils that they were like caciocavallo (a kind of
gourd-shaped cheese that in southern Italy is kept hanging from the ceiling
so that it martures better).!? In my imagination, the legal rules and the abstract,
in-a-vacuum inquiries made into them by my fellow professors of law turned into
those hanging pieces of cheese.

Then in the 1980s I gradually began to write for a larger audience. I had
received a big push in this new direction from a few friendly after-dinner conver-
sations in Oxford, in 1980, with the celebrated historian Arnaldo Momigliano
(1908-1987), then fellow at All Souls College, where I was spending a year as a
visiting fellow. In long walks, where [ would keenly listen to his words while care-
fully avoiding the puddles all around us, he introduced me to the books and ideas
of Moses Finley (1912-1986), the great American historian of antiquity. Finley’s
ability to combine rigorous historical method with the capacity to expound the
results of his research in plain language, highly attractive even to the layman,

10 Zwei Seelen wobnen, ach! in meiner Brust, Die eine will sich von der andern trennen; Die eine
hiilt, in derber Liebeslust, Sich an die Welt mit klammernden Qrganen; Die andere hebt gewaltsam sich
vom Dust Zu den Gefilden hober Ahnen. (Faust1, 1112-1117).

'Y [l diritto interno davanti al giudice internazionale (Padova: Cedam, 1962); 1/l controllo interna-
ztonale (Milano: Giuffre, 1972).

12 Extracts from the letter are cited by B. Croce in his essay ‘Come nacque e come mori il marx-
ismo teorico in Iralia (1895-1900): da lettere e ricordi personali’, published as an annex in A.
Labriola, La concezione materialistica della storia, 2nd edn (Bari: Laterza, 1946), 265-312, at 296
(this is what Labriola wrote: ‘A proposito. Sai come un professore di Liceo del Salvatore (prima del
’60)—prete di mestiere e frequentatore del botteghino del Corpo di Napoli, dove dava ai passanti i
numeri del lotto—definiva le idee di Platone agli scolari: Figurateve tante casecavalle appise.).
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struck me as an exemplary way to tackle scholarly problems. I thus published a
string of books on topical issues discussed with an eye to the layman.’? I now feel
that, in the end, they did not attract either legal experts (who disparaged them as
being merely intended to popularize legal topics) nor the wider audience they had
targeted at.

This fluctuation between two poles has not stopped, I fear, as is shown from the
various editions of a book of mine on the law of the international community.4

What is the ideal way of harmonizing the two tendencies? I believe that a law-
yer should be able to inquire into a legal institution, a cluster of legal issues or a
legal provision both by applying a strict and rigorous legal method and also by
inquiring into why the institution, the cluster of issues or the provision have been
formed the way they have; or in other words, what political, social or economic
motivations have led to their present configuration. Furthermore, a lawyer should
not shy away from suggesting how the institution, the issues or the rules might
be improved better to take account of social needs. I am aware that, once it is so
formulated, this scientific programme appears to be an easy task. [ do not know
to what extent I have proved up to this challenge in my endeavours. I did try to
embrace this approach in a revisitation of my old theme of self-determination,

but feel now that I failed.'®

3. From Contemplation to Action

This has not been the only contradiction in my thinking and intellectual lean-
ings. I have also been constantly torn between research and action. There was, on
the one side, the desire to undertake research work in a rarefied place, far from
the hubbub of daily life: the ideal place is an old library, such as the Codrington
library at Oxford, or even a modern one, such as the law library of the Columbia
Law School in New York, but then only on Sundays or late in certain evenings,
when there are fewer people about. There I am at ease and at peace with myself,
particularly if I have to peruse old textbooks or dusty collections of diplomatic
documents or judicial cases. Being a bookworm is comfortable. Life is com-
plex and thorny; it is sometimes less painful to look upon it from afar. Many
will remember Lucretius’ image of the man safely resting on the beach while a

Y% Violence and Law in the Modern Age (Oxford: Polity Press, 1988); Terrorism, Politics and
Law—The Achille Lauro Affair (Oxford: Polity Press, 1989); Human Rights in a Changing World
(Oxford: Polity Press, 1990); B.V.A. Réling, The Tokyo Trial and Beyond-—Reflections of a Peace-
Monger (edited by A. Cassese) (Oxford: Polity Press, 1993); Inhuman States—Imprisonment,
Detention and Torture in Europe Today (Oxford: Polity Press, 1996).

14 See [nternational Law in a Divided World (Oxford: Clarendon Press, 1986); International
Law (Oxford: Oxford University Press, 2001); see also the 2nd edn (ibid., 2005).

15 Self-determination of Peoples—A Legal Reappraisal (Cambridge: Cambridge University Press,
1995).
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devastating storm is raging at sea,'® where sailors in a ship are desperate to find
shelter; or Montaigne’s rather less cowardly observation that one should always
have a ‘back shop’ (une arriére-boutique) available, where one can take refuge
from the wearing chores of the day."” For all its attractions and advantages, 1
have always felt dissatisfied with this mindset. After a while, reality proves irre-
sistible. I have thus made many attempts to move from ‘paper life’ to real life.
This of course I could do only in a narrow area close to my professional com-
petence. Thus, I started off as a ‘para-diplomat’ attending various international
meetings held by organizations such as the United Nations and the Council of
Europe. There you come in touch with diplomats, judges, politicians, and inter-
national civil servants. Attending the works of such bodies (the UN Commission
on Human Rights, as it then was, or the Sub-Commission on Minorities, or the
Council of Europe bodies on human rights) as a delegate or a member is a useful
way to understand the actual operation of international dealings. What proved
more insightful, however, was the experience gained in other bodies.

First came the Diplomatic Conference on the updating of the 1949 Geneva
Conventions (19741977, preceded by two sessions of a Conference of Experts,
1971-1972). There, acting as a member of the Italian Government delegation, I
managed to see how international treaties are hammered out and how much time
delegations sometimes spend on wordings that are seemingly harmless but in fact
conceal conflicting state interests. Perhaps on one or two occasions I also made
a tiny contribution to enhancing the humanitarian scope of the laws of warfare,
of course within the limited confines possible for a delegation that was bound to
stick to NATO coordination and directives.'8

16 Lucretius, De Rerum Natura, 1, 1-6 ‘Suave, mari magno turbantibus aequora ventis,/e terra
magnum alterius spectare laborem/non quia vexari quemquamst iucunda voluptas,/sed quibus ipse
malis careas quia cernere suave est/Suave etiam belli certamina magna tueri/per campos instructa tua
sine parte pericli’. (What joy it is, when out at sea the stormwinds are lashing the waters, to gaze
from the shore at the heavy stress some other man is enduring! Not that anyone’s afflictions are in
themselves a source of delight; but to realize from what troubles you yourself are free is joy indeed.
What joy, again, to watch opposing hosts marshalled on the field of battle when you have your-
self no part in their peril!’, Lucretius, On the Nature of the Universe trans. R.E. Latham (Penguin
Books, 1979) at 60).

'7 Montaigne, Les Essais (1595), I, XXXVIII 7/ se faut réserver une arriére-boutique, toute nétre,
toute franche [i.e. libre], en laquelle nous établissons notre vraie liberté et principale retraite et soli-
tude. En cette-ci faut-il prendre notre ordinaire entretien, de nous & nous-mémes, et si privé, que nulle
accointance ou communication de chose étrangére y trouve place.” Michel Seigneur de Montaigne, Les

Essais (éd 1595) (Librairie Générale Frangaise, 2001) at 372-3.

'8 As a result of my participation in and observation of the Geneva Diplomatic Conference, |
wrote two papers that perhaps are still worth some attention: “The Prohibition of Indiscriminate
Means of Warfare’, in R. J. Akkerman, P. J. van Krieken, C. O. Pannenborg (eds), Declarations on
Principles—A Quest for International Peace (Leyden: Sijthoff, 1977), 171-94; ‘Means of Warfare:
the Traditional and the New Law’, in A. Cassese (ed.), The New Humanitarian Law of Armed
Conflict (Napoli: Editoriale Scientifica, 1979), 162-98. I also wrote ‘A Tentative Appraisal of the
Old and the New Humanitarian Law of Armed Conflict (:6id., 461-501), ‘Mercenaries: Lawful
Combatants or War Criminals?, in Zeitschrift fiir auslindisches iffentliches Recht und Vélkerrecht
(1980) 1 fF; “The Status of Rebels Under the 1977 Geneva Protocol on Non-International Armed
Conflict, International and Comparative Law Quarterly (1981) 416 ff; “Wars of National Liberation
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A second experience that proved even more instructive was that as a member
and chairman of the Council of Europe Committee against Torture. These were
four years of gruelling work, visiting police stations, prisons and other places of
detention throughout Europe, and then drafting reports with recommendations.
However, these were years where for the first time in my life I moved from a
relatively leisurely activity (studying, discussing, writing and lecturing) to stark
confrontation with harsh realities: inspecting places where human beings were
being detained and frequently ill-treated. T also gradually realized how important
it is to be uncompromising when facing a reluctant state official who intends to
deny you access to a police station or to a cell, or refuses to disclose information.
In many instances, having received information that some special detainees were
being hidden in certain cells, I demanded to visit them. Whenever I was found
wrong, I apologized to the authorities. In many other cases, however, I was not
wrong, and duly reported our findings. At the expiry of the first four-year term I
resigned: I was burnt out and needed to recover from seeing so much evil. I also
recovered by writing a small book, a sort of memoir, which to my regret had a
weaker impact than I had hoped.'® One of the lessons I learned in my visits to
prisons, police stations, psychiatric asylums, detention centres for foreigners, and
other places where persons are deprived of their liberty, is that inhumanity is
inextricably intertwined with our humanity; it is indeed part of our humanity. It
is something that a French writer, Romain Gary, had already noted in one of his
novels.2?

A third and even more challenging experience was that of international crim-
inal judge. In 1993 the UN General Assembly elected me as a judge with the
International Criminal Tribunal for the former Yugoslavia. Soon after we were
sworn in, [ was elected President. In a matter of a few days I became engrossed in
that task, which among other things obliged me to learn a great deal about areas
that hitherto I had neglected, chiefly criminal and comparative law. I worked very
hard to get the new judicial body off the ground. I think I managed to turn an
organ that, when it was first established, almost everybody considered doomed to
failure, into an effective and indeed vibrant judicial institution. Sitting in judge-
ment on criminal cases proved very demanding. I think that nevertheless I made
a quite innovative if controversial contribution to the development of its case
law. These, however, were trying days. I still remember an evening in November
2005, in New York. I had just reported to the General Assembly on the problems

and Humanitarian Law’, in C. Swinarski (ed.), Ftudes et essais en ["honneur de J. Pictet (Geneva—The
Hague, M Nijhoff, 1984), 313 ff.

Y Inhuman States—Imprisonment, Detention and Torture in Europe Today (Oxford: Polity Press,
1996).

20 In his novel Les Cerfs-volants (Paris: Gallimard, 1980) after stressing that what was terrible
about Nazism was its ‘inhuman side’, he added thar ‘il faut bien se rendre & 'évidence: ce coté inhu-
main fait partie de [’humain. Tant qu'on ne reconnaitra que I'inhumanité est chose humaine, on
restera dans le mensonge pieux’ (ar 265).
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besetting the Tribunal and our endeavours to surmount them. There was a din-
ner with various diplomats, most of whom were French-speaking (which led all
the others to switch to that language, out of courtesy). One of them asked me
whether I thought that the Tribunal could become the momentous institution
I was hoping for. I said that we were at a crucial point, a real turning point, a
moment that could be described as ‘make or break’ (¢a passe ou ¢a casse, 1 said).
The Dutch Ambassador to the UN joined in saying that he was sure we would
make it (Ca passe, ¢a passe, car vous vous appelez Passese’). | thoughe this was a
witty reward for my dogged efforts. However, there again, after six years of work-
ing with unsparing energy, I had to give up, and reluctantly resigned, in order to
stave off a breakdown. It later dawned on me that one of my numerous defects
was that of plunging into action, without occasionally retiring into that comfort-
able ‘back shop’ extolled by Montaigne.

Finally, in visiting the Sudan and in particular Darfur as the chairman of the
UN Commission of Inquiry on Darfur in 20042005, I was able to draw upon
both my experience as an inspector and my time spent as a judge. Conducting an
in-depth inquiry in a brief time span was again exacting physically and psycho-
logically; but I feel it was worth going through that ordeal.

In retrospect, I consider myself very fortunate for having made these forays
into real life. They enabled me to escape the danger of the ‘intellectual’ who,
as Albert Einstein once noted, ‘has no direct contact with life in the raw, but
encounters it in its easiest, synthetic form—upon the printed page.’!

4. Confronting Evil

In my forays into real life, I have had many opportunities to meet not only
unsavoury characters but also some truly striking representatives of the dark side
of human nature. I vividly remember their faces.

One was the face of the young, short Turkish police oficer who had beaten up
and then raped a Kurdish girl (I met her, by mere chance, the next day: she was
lying in her bunk in a prison cell, as pale as death, and it was only at the insistence
of her cell mate that in the end she recounted her ordeal, describing her tormentor
so minutely that I could not fail to recognize him in the police officer with whom
I had ralked at length the day before. He had struck me, for he was so nervous,
agitated and aggressive; when we shook hands at the end of the long interview in
the police station, his hands were moist with sweat).

Another was the face of the tall and elegant chief of police in Ankara, who
would smile at most of our questions and blatantly lie about facts as well as per-
sons in detention, or arrogantly dismiss any cautious criticism we might make.

21 A. Einstein, in A. Einstein and S. Freud, Why War?> (Paris: International Institute of
International Cooperation~League of Nations, 1933), at 19.
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Then there was the face of some of the defendants in the dock at The Hague—
former military personnel, but also political leaders or simple civilians—who,
although accused of appalling deeds, brazenly denied everything even when
confronted with compelling testimony, and never showed even a scintilla of
repentance.

It is, however, easier to spot the traces of Evil in the faces of the victims: their
suffering can less easily be erased or concealed than the wickedness of their per-
secutors. I saw much suffering on the faces of the hundreds of detainees I met
and interviewed in European prisons over four years; I saw sadness and suffering
on the face of the Kurdish girl I mentioned above; I saw indelible suffering in so
many witnesses we heard in court (their testimony was often so heart-rending
that occasionally even the coldest and emotionally hardened judge could not
avoid being deeply moved).

It should come as no surprise that all these encounters, even more than my
scholarly or quasi-diplomatic dealing with human rights, constantly posed to me
the age-old question of how it is possible for a human being to behave so inhu-
manely towards another human being. Perhaps philosophers or psychologists
have found an answer, if only a tentative one. I have not. It is an agonizing ques-
tion. It is the foundation of If this is « man by Primo Levi. And the main reason
why that book is so troubling: it is not only a book on Auschwitz; it is essentially a
book where on each page the author asks himself: how was it possible for human
beings to behave that way? And he leaves us with this harrowing question.

A modern philosopher, Benedetto Croce, once wrote that were inhumanity not
part of us, we could not understand Oedipus Rex, Macbeth or Othello. This remark
is not sufficient, however. I have found some sense of orientation in the reflections
of Martin Buber in Good and Evil (a work that, albeit based on theological think-
ing and inspired by deep religiosity, can also persuade a secularist like me). In this
work, Buber notes that man has two innate urges: a ‘good’ one and an ‘evil’ one.
‘In the creation of man'—says Buber—‘the two urges are set in opposition to
each other. The Creator gives them to man as his two servants which, however,
can only accomplish their service in genuine collaboration. The “evil urge” is no
less necessary than its companion, indeed even more necessary than it, for with-
out it man would woo no woman and beget no children, build no house and
engage in no economic activity, for it is true that “all travail and all skill in work
is the rivalry of a man with his neighbour” (Ecclesiastes 4:4). Hence this urge is
called “the yeast in the dough”, the ferment placed in the soul by God, without
which the human dough does notrise. [ ... ] of the two, it is the evil urge which is
fundamental’. Buber adds that ‘Man’s task [ ...] is not to extirpate the evil urge,
but to reunite it with the good’. More generally he notes that “This important
doctrine cannot be understood as long as good and evil are conceived, as they
usually are, as two diametrically opposite forces or directions. Its meaning is not
revealed to us until we recognize them as similar in nature; the “evil” urge as passion,
that is, the power peculiar to man, without which he can neither beget nor bring
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forth, but which, left to itself, remains without direction and leads astray; and
the “good” urge as pure direction, in other words, as an unconditional direction,
that towards God. To unite the two urges implies: to equip the absolute potency
of passion with the one direction that renders it capable of great love and of great
service. Thus and not otherwise can man become whole’.22

These thoughts have shed some light on my personal experience with Evil. I
do not know, however, how well-founded they are. And, at any rate, they cannot
set to rest our disquiet about what daily occurs around us and also within us.
What should perhaps help us to attenuate our pessimism (and its inner equiva-
lent, depression), so as to allow us to continue in our daily exertions, is the aware-
ness that there are, however, so many persons who channel their aggressive drive
towards socially useful action. Also knowing that generosity, compassion and
care for the others are so widespread, helps immensely. Elie Wiesel recounts in La
Nuit that, upon arrival in 1944 at Auschwitz-Birkenau, one of those hopeless and
wretched inmates furtively approached him and whispered not to say to the SS
that would interrogate all the new ‘arrivals’, that he was fifteen and his father fifty
(‘tell them that you are 18 and your father 40°).22 That unknown detainee, moved
only by genuine compassion, thus saved them from immediate gasification.

5. Major Areas of Scholarly Interest

It I now take a look at the subjects in which I have been interested and on which I
have toiled so hard in my scholarly activity, it appears to me that they boil down to
a very few areas, and always the same ones: human rights, the self-determination
of peoples, the humanitarian laws regulating armed conflicts, the use of force by
states, and more generally legal restraints on violence in the world community;
and international criminal law. Probably it was the desire to understand both
what motivates states to use violence, and what we individuals can do to mitigate
violence, that prompted me to explore these areas of international law. These are
areas where the relation between force and legal standards aiming at restrain-
ing force is more problematic; areas where the legal network thins and is full of
holes, and therefore the observer may better grasp the power relations thar exist
between the primary actors on the international scene: the sovereign states. Not
unwittingly, I was moved by the old maxim of Roman wisdom: hominum causa
omne jus constitutum est (any rule of law is ultimately made on account of human
beings). This maxim had been instilled in me by the teachings of my professor
at Pisa, Giuseppe Sperduti (1912-1993). He was a profound and acute scholar,

whose writings were unfortunately marred by obscurity and an overindulgence

22 M. Buber, Good and Evil—Two Interpretations (Upper Saddle River, NJ: Prentice Hall, n.d.),
at 94, 95,and 97. ]
23 E. Wiesel, La Nuit (1958) (Paris: Les Editions de Minuit, 2007), at 72.
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in logical or theoretical musings. Also, like most lawyers of his generation of the
1930s and 1940s in Germany and Italy, he was obsessed with originality: he was
always quick to stress that he had been the first to propound certain views. More
generally he was constantly asking himself who had been the first to say what, as
if views and ideas were physical objects that one possesses and hence can lend or
sell but of which one may always claim ownership, and not unstable and evanes-
cent phantasms, often generated in many persons’ minds and soon to be found
in general circulation. He started off as a positivist academic politically close to
fascism, then, in the aftermath of the Second World War, he gradually rediscov-
ered his Catholic ideological origins and became increasingly attracted to human
rights. He ended up a staunch and indeed formidable supporter of human rights,
far from the state idolatry of his eatly positivism. As a member of the European
Commission of Human Rights for many years (1960-1992), he played an import-
ant role in pushing through an expansive interpretation of many provisions of the
European Convention on Human Rights. It was he who so much insisted on the
need for international law to be oriented towards human beings.24 When work-
ing as a judge at The Hague, I managed to have that Latin maxim I cited above
accepted by my fellow judges. I put it into a judgment on which I had spent much
labour, Tadic¢ (Interlocutory appeal) *

I still believe that only those problems that dramatically affect the daily life
of human beings are worth studying. I still believe that it is the cluster of legal
rules and institutions that may have a dramatic impact on the life and suffering of
human beings that should constitute the main focus of our attention as scholars.

6. A Decisive Encounter

One of the advantages of my profession has been the chance to meet so many
notable persons: scholars, diplomats, judges, and military experts. In my private
life I have also had the fortune to meet various writers and philosophers, some
of whom I have come to know fairly well. I have always endeavoured to distil as
much as possible from these encounters, in terms of knowledge, human experi-
ence and vision. [ unconsciously heeded the repeated advice of my parents (advice
that harked back to the fundamental wisdom of the oral cultural tradition of
poor areas): ‘always seek the company of those who are better than you and also
pay for their expenses’.

24 [ tried to outline the major contribution made by Giuseppe Sperduti to international law
in a paper written after his death (‘Note sull’opera di Giuseppe Sperduti’, in 77 Rivista di diritto
internazionale (1994), 313-25). There I stressed that to ‘commemorate’ Sperduti would mean to do
him a disservice: he was a man with a strong critical mind, always cager to critically appraise ideas,
views and persons. To write about him without assessing his scientific merits but also his scholarly
weaknesses would mean to betray his intellectual and moral legacy.

25 ICTY, Appeals Chamber, Decision on the Defence Motions for Interlocutory Appeal on
Jurisdiction, 2 October 1995 (case no I'T-94-1-AR72), § 97.
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Of these many encounters, the one that had the greatest influence on me was
that with BV.A. Réling. He was a Dutch criminal lawyer who, when still fairly
young, had been a judge in the Tokyo trial of the major Japanese war criminals
in 1946—47. Then, back in his own country, he had turned to international law.
I first met him in Strasbourg in 1973, when he, Pierre Boissier (a Swiss expert in
humanitarian law), and I had been invited to give lectures on the laws of warfare.
Roéling and I became friends and frequently met until his death in 1985. He was
impressive: tall, with sharp blue eyes, snow-white hair and, what impressed most,
a soft yet deeply persuasive voice. He would never raise his voice, never get angry.
What struck the listener was his enormous human experience coupled with his
command of various fields of knowledge (law, peace research, history, political
science, sociology). In 1958 he had fallen out with the Dutch Ministry of Foreign
Affairs (which had until then sent him as a Dutch delegate to the UN General
Assembly), because in December 1957, on his journey back from New York, tak-
ing advantage of the leisure time offered by the ship, he had written a little book
in which he stressed the urgent need for the Netherlands to grant independence
to Irian (Western Guinea), then a Dutch colony.?¢ He was immediately struck off
the list of Dutch delegates to the U.N. He never complained about this personal
setback. Similarly, he never complained about not being appointed professor at
the most prestigious Dutch University, that of Leyden, because of his unortho-
dox stance. It is only from some of his disciples that I later learned of these per-
sonal disappointments. Unlike most of us, he succeeded in reconciling himself
with academic life, and never bore a grudge.

Roling was not a profound scholar; nor did he ever write one of those mag-
nificent books where you feel that the author, in addition to opening new vistas,
offers a refined and fully elaborated text. His major and most enduring scholarly
work is a booklet he wrote in 1960: International Law in an Expanded World. A
work that was not notable for the rigour of the argumentation or the elegance of
the exposition, but a powerful book that departed from traditional legal scholar-
ship and, by drawing upon history, sociology and international relations, it had
two great merits: first, it presented an extremely original and challenging view
of the history of the international community, its composition and its tensions;
second, it took a ‘progressive’ stance, siding with what he used to call the ‘under-
dogs’, the ‘have-nots, in short, the developing countries, and calling to action all
those who, tired of a Eurocentric or Western-centric outlook, were bent on chan-
ging international relations. This was not at all a traditional, ‘objective’ law book;
it was a ‘livre de bataille’ that shrewdly used and amalgamated various disciplines

26 B.V.A. Roling, Nieuw Guinea als Wereldprobleem (Assen: van Gorcum and Co., 1958). After
critically outlining the debates on New Guinea (Irian) in the UN General Assembly (ac 45-78)
Réling put forward his own views about the need for The Netherlands to relinquish its authority
over the colony, setting forth two alternatives: either the colony was to be handed over to Indonesia,
or the Netherlands was to entrust the UN with the task of deciding on the matter (at 79-104).
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to take a fresh and insightful look at international relations. It was a book that
stood squarely on the side of the underprivileged.

Roéling taught me a lot. He had a fascinating capacity to talk about the many
episodes culled from his vast experience. I remember that once, at a conference,
he gently but firmly attacked me. I had presented a paper on the prohibition of
weapons causing unnecessary suffering. Having investigated state practice in
depth, I had concluded that that prohibition was pointless, for states had never
complied with it. Thus, I said, the prohibition was to be held devoid of any legal
force. He took the floor and fiercely dissented. He noted that international prin-
ciples may serve as legal standards even when they are unheeded, be it for a short
time or for a much longer time. And he stressed that if a scholar adds his own
scepticism to the inherent fragility of legal tenets restraining the use of violence,
eventually—if unwittingly—he plays a negative role, helping to hamstring the
reign of law. International principles, he added, may lie dormant for a time; but
they are there and sooner or later they may be used by one or more international
actors to curb violence.

7. The Evolution of the International Community

I have now come to a point in life where I ought to prepare for the Return to
Darkness. It is a time for pause and reflection.

[ may thus perhaps venture some general reflections on the international com-
munity and say how I appraise both the developments that in my lifetime have
occurred in that community and the general outlook for the legal standards gov-
erning international dealings.

In my lifetime I have witnessed the evolution of three stages of the world com-
munity: when it was a community militarily and politically divided into two blocs
and ideologically split into western, socialist, and developing countries (1950—
1989); when, with the collapse of the Soviet bloc, it became a community domi-
nated by one superpower, which however was not mighty enough to rule over all
the members of the community and had to compromise on many issues with other
major powers (1990-2000); and when the community, whilst remaining struc-
tured as before, has been overwhelmed by the threat of terrorism, so much so that
most dealings of the major international actors are now influenced by the question
of how to stem or destroy terrorism (2001 to the present). This is a period that
some have termed the Fourth World War (the third being the Cold War).

In the first of these three stages, the military and political authority of the
Soviet bloc was underpinned by a strong ideology that also permeated those states’
attitude towards the international community. The fundamental principles advo-
cated by that group of states were: protection of each State’s sovereignty; the fight
against western economic penetration and colonialism; and ideological, political
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and military expansion in other areas of the world. Everything was subordinated
to those tenets. Even the self-determination of peoples was proclaimed only as a
device for disrupting colonialism, racial segregation of the majority by a white
minority (apartheid), as well as, after 1967, as a means of restraining Israel’s occu-
pation of the West Bank and the Gaza Strip. Self-determination understood as the
free and unhindered choice by the people of their rulers through a multi-party sys-
tem reflecting the various groupings in society, was anathema to them. Similarly,
human rights were only proclaimed to attack the West. International scrutiny
of the way in which human rights were implemented in those states was out of
the question. Nevertheless, it was thanks to this strong anti-western position on
the part of socialist states that developing countries were able to set forth their
own ideology based on the same tenets plus an emphasis on economic develop-
ment, and therefore to propound a restructuring of international economic rela-
tions. All this was accompanied, in developing countries, by a naive belief in the
magical power of words and of the force of resolutions adopted by the UN General
Assembly. Western states essentially remained on the defensive, clinging to trad-
itional principles and trying to maintain the existing order as much as possible,
even though the unravelling of colonialism was ineluctable. Their legal experts,
however, were manifestly more sophisticated and argued their points with a better
logic than those representing the other two groupings. Whatever the merits of each
of the three blocs, it is a fact that international legal standards could only emerge
if they mustered a large measure of support in all three. Hence, when drawing up
new legal rules, an effort to understand and accept the viewpoint of other groups
was always necessary. This process rendered negotiations on international legal
standards difficult from a practical viewpoint, but it also made them intellectually
fascinating. The drafting, between 1962 and 1970, and the adoption, in 1970,
of the famous ‘Declaration on Friendly Relations’ (General Assembly resolution
2625-XXYV, of 24 October 1970) was the culmination of this long process.

Owing to the clash of opposing ideologies, this was the period when new
concepts were formulated and introduced into the legal network regulating the
world community. Chief among them were the notions of obligations erga omnes
and of jus cogens, as well as the duty of cooperation. They were generous attempts
to accomplish two major objectives. First, to insert new values, endowed with
universal force and binding on all people regardless of their conduct, within a
legal structure traditionally based on self-interest, of the formal equality of all
members and strict reciprocity of obligations. Second, to establish a hierarchy of
values, where the new values must be overriding and all-embracing.

The downfall of socialism among other things entailed not only the dis-
appearance of a strong front of socialist states but also the gradual demise of
the ideological arsenal that developing countries had been using. Today this
group substantially concentrates on economic claims linked to its underdevel-
opment. These states no longer propound principles or standards that in some
way underpin or buttress a general outlook. The ideological absence of these states
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has divided the world community into two camps, lined up no longer along pol-
itical or ideological principles, but rather along considerations of economic and
military power. International legal discourse has thus become relatively less vari-
egated than before. Probably the only major achievement of this period is the
astounding success of the ideal of international criminal justice, which has led to
a proliferation of international criminal courts and tribunals. Another sign of pro-
gress can perhaps be seen in the expanding force of the doctrine of human rights,
which is no longer marred by ideological manipulation and abuse. As a result the
only weapon still in the hands of the, alas, numerous authoritarian states is the
doctrine of domestic jurisdiction, which has consequently gone through a revival
(particularly at the hands of China).

After September 2001 the social structure of the world community has
remained substantially unchanged, subject to two exceptions. First, new actors
have emerged and asserted their presence with the greatest vigour: notably non-
state militarily organized groups, mostly with terrorist leanings. Secondly, some
developing states (China, India, Pakistan, Brazil, South Africa) have become
major powers, and some of them are also endowed with nuclear weapons. What
has dramatically changed, however, is the political philosophy embraced by
states. There is now a huge divide between states and non-state organizations
espousing a terrorist outlook, and states threatened by and hence opposed to ter-
rorism. In sum, terrorism and its philosophy have become the major divide in the
world community. The new aspect is that terrorism is also increasingly associated
with Islam, all the more so because one of the favourite and most lethal methods
of terrorist combat is self-sacrifice (suicide bombers).

At present the world community is thus split into two camps: in one there
are persons, organizations and states bent on destroying western civilization by
any means, no matter how cruel they have to be and no matter who the victims
might be; the other camp is under the sway of those only eager o fight back by
dint of the overwhelming force of weapons. There is no dialogue and no attempt
in either camp to understand the motivations and aspirations of the adversary.
Armed conflicts have thus spread at a staggering pace; sometimes no distinc-
tion can be made between international and internal armed conflicts, as mixed
conflicts are becoming more and more frequent and, even more dramatically,
more asymmetrical. By the same token, the body of law designed to regulate and
restrain armed violence, that is, international humanitarian law, has acquired
enormous importance; however, as I will note below, at the same time its basic
failings have conspicuously come to light. On top of that, we are still faced with
a striking contradiction: the Five Permanent Members of the Security Council,
who make up the ‘board of directors’ of the international community?” and

27 H. Kissinger, Diplomacy (New York-London: Simon and Schuster, 1995) spoke first of
President F.D. Roosevelt envisioning ‘a postwar order in which the three victors, along with China,
would act as a board of directors of the world’ (at 395).
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under the UN Charter should be responsible for ensuring peace and stability,
are the biggest manufacturers and exporters of weapons, which they primarily
export to developing countries.

8. The Hallmarks of the Present World Community

It 1 take a look at the legal standards and the legal institutions of the world com-
munity as they have evolved in the last twenty or thirty years, I cannot help feeling
dispirited. The great promises heralded in the 1960s and 1970s—the upholding
of forward-looking notions such as obligations erga omnes, ‘obligations owed to
the international community as a whole’,28 jus cogens, the aggravated responsibil-
ity of states, the common heritage of mankind, the right to development—have
remained unfulfilled. Thirty or forty years later, these notions have still not been
acted upon by states or judicial organs. They still do not have the strength to guide
the day-to-day activities of the primary actors on the world stage. Furthermore,
the body of law designed to restrain states from resorting to military force has
remained full of loopholes: neither the doctrine of anticipatory self-defence nor
that of resort to force on humanitarian grounds has been clarified by states or the
United Nations. The two major flaws of international humanitarian law, that is:
the failure to restrain the conduct of hostilities through the enactment of detailed
and precise legal standards designed to protect civilians more effectively, and the
failure to ensure impartial and constant monitoring of breaches of the law on the
part of the combatants, have not been remedied. Human rights law, the most sig-
nificant hallmark of the new international community reborn in the aftermath of
the Second World War, has not made much headway. The gap between standard-
setting and implementation remains conspicuous. The replacement of the UN
Human Rights Commission with the Human Rights Council has not involved
any major change: that body still remains in the hands of sovereign states, bent
on playing politics more than ensuring respect for human dignity. The law of
the sea has been stripped of its most progressive concept, that of ‘common heri-
tage of mankind’, thus returning to traditional notions based on reciprocity and
joint interests. The law and institutions of development, of trade, in particular the
WTO, as well as the law of the environment are plodding along, strained by the
effort to keep up with the mushrooming of the often intractable problems of pov-
erty, underdevelopment, large-scale pollution, and global warming,

In addition, some concepts generously propounded in the aftermath of the
Second World War, in particular that of the self-determination of peoples, have
failed to be realized. It is a sad fact that neither in Palestine (since 1967 at least) nor
in Western Sahara (since 1975 or at least 1991) has this concept proved efficacious

28 Now proposed in Article 42 of the International Law Commission’s Articles on State
Responsibility.
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as a tool for liberating those peoples. True, the problems are exceedingly complex
and the political and military implications of any solution stand in the way of a
rapid settlement. The problems are however left to fester and states do not see any
incentive in a principle that instead should serve as one of their major guiding
lights.

In short, the traditional ‘soul’ of the world community has continued to march
on unperturbed. Only its surface has been lightly scratched by those new values
and legal standards. The world community continues to be dominated by sov-
ereign states, each of which is primarily bent on the pursuit of its own short- or
medium-term interests.

On top of that, fundamentalist ideologies are pervading the world: some in
favour of violent subversion and terror, others—admittedly not dangerous, albeit
very worrisome—in favour of the exportation of western democracy to the whole
world, if need be by force of arms. These ideologies, whatever their implications,
are a far cry from the ideals enshrined in the UN Charter: peace, respect for
human rights (that is, toleration and understanding) and the self-determination of
peoples (that is, the freedom of peoples from the oppression of foreign countries).

What compounds this rather gloomy picture is the dearth of great leaders
capable of taking to heart, and putting their minds at the service of, the world
community. The only great living visionary, Nelson Mandela, has retired on age
and health grounds. There is no Franklin Delano Roosevelt, Churchill, or de
Gaulle around. In his Philosophy of History (1823-31) Hegel defined this category
of persons Welt-Historische Individuen, world-historical individuals, ‘soul leaders’
(Seelenfiibrer), ‘men who [have] an insight into the requirements of the time—
what [is] ripe for development’, men who ‘will and do accomplish something
great’.?® If one of those men were with us, he could perhaps inject new ideas into
the fabric of the world community and push through solutions to some of the fes-
tering problems currently polluting that community: for instance the Palestinian
question, the problem of Western Sahara, the numerous armed conflicts with all
the artendant atrocities in Africa, the plight of the populations in many develop-
ing countries that find it hard to build modern and democratic state structures, or
the question of global warming,.

As a consequence, there seems to be no more room for innovative concepts
such as those that emerged in the first of the various stages of development of
the world community. Except for international criminal justice and the vigor-
ous life of regional judicial bodies protecting human rights (in Europe and Latin
America) there is a dearth of international actors pursuing ideals and concerns
not subordinated to self-interest.

In sum, the world community is still bedevilled by the huge gap between gen-
erous and visionary legal rhetoric and the harsh reality of states each substantially

29 G.W.F. Hegel, Vorlesungen iiber die Philosophie der Weltgeschichte (text of 1840 edn by
G. Lasson, 2nd edn, Hamburg: F. Meinert, 1920, at 77-8).
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pursuing its own national interests. The generous promises and projects made in
the 1960s and 1970s have not materialized. It is as if states, after much discus-
sion and interminable polemics on its placement and configuration, had built a
magnificent skyscraper, provided it with an entrance, floors, stairs, lifts, fully fur-
nished rooms, and even vases full of freshly cut flowers, and then left the building
empty, for nobody dares to enter and live there.

The outlook is grim. The lawyer, faced with what seems a partial eclipse of rea-
son, more and more often feels like a person painting ‘still lifes’ on the walls of a

sinking ship.

9. Does an International Community Proper Exist?

The crucial issue is whether an international community proper exists. No doubt
it does exist as a myth, and this myth was explored in a masterly way by René Jean
Dupuy.3® But does it also exist as a living reality? The question was raised in lucid
terms in 1936 by a leading British scholar, James Brierly.?! His answer, written in
dark times when a world war and its attendant devastation were looming large,
was very nuanced.

Today, some of the trappings of a community proper are visible. There are legal
standards regulating the conduct of all the members of the community, what-
ever their size, status, development, and military and economic power. There are
legal institutions embracing all the states: the United Nations and the UN family
of specialized agencies. There is a sort of constitution, the UN Charter, which
sets out the goals that international institutions ought to pursue and also lays
down the general principles by which states should abide: peace, friendly rela-
tions, interstate co-operation, respect for human rights, the self-determination of
peoples. There also exist legal standards that restrain the previously absolute lib-
erty of states to regulate their own actions and dealings: these are the peremptory
norms to which I referred a moment ago, the so-called jus cogens.

What however is lacking is a ‘community sentiment’, the feeling in each mem-
ber state that it is a part of the whole and must pursue common goals; a shared
conviction that each member not only must comply with existing legal and
moral standards, but is also bound to call upon and even demand that other
members do likewise in the interest of the whole community. In each national
system there exist both strong bonds within the community and also public

30 See in particular Communauié internationale et disparités de développement, in 165 Hague
Recueil, 1979-1V, 9-232; La communauté internationale entre le mythe et ['histoire (Paris:
Economica, 1986). The same topic is also discussed in L'Humanité dans |'imaginaire des nations
(Paris: Julliard, 1991), but in philosophical and literary terms.

3 “The Rule of Law in International Society’ (1936), reprinted in J.L. Brierly, 7he Basis of
Obligation in International Law and Other Papers, selected and edited by H. Lauterpacht and
C.H.M. Waldock (Oxford: Clarendon Press, 1958), 250—64.
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institutions that in a way cement or replace those bonds. True, all too often
in modern cities passers-by look the other way when they see a person lying
wounded on a street or otherwise in need of aid. But then, public institutions
(police officers, hospital officials, and so on) or private organizations (charities,
and other non-profit bodies) step in to provide relief; their action is a surrogate
for the sense of humanity lacking in single individuals. In the world commu-
nity members are instead still self-oriented, and adequate public institutions are
lacking. True, there are public bodies that should incarnate this community
sentiment and speak out on behalf of the whole community when one or more
members grossly deviate from accepted standards in matters that should be of
major concern for everyone. But they are cither silent or timid, or their voice is
not loud enough. Ethiopia and Eritrea, two very poor countries that would need
to promote economic development and education, and eradicate widespread
poverty, were engaged instead in an all-out war (1998-2000). Other states have
done very little to stop this aberration. The fundamental human rights of their
own citizens are violated by Governments on a daily basis in dozens of countries:
from Myanmar Burma to China, to the Democratic Republic of Congo, to the
Sudan, and to many former Soviet republics. Third states look on, and make
appeals at the most. Some UN bodies adopt resolutions or send ‘rapporteurs’ to
draw up reports to which very few pay attention. When the United States touted
the existence of a third category between lawful combatants and civilians, that
of ‘unlawful combatants’ (deprived of the rights and immunities of civilians as
well as the immunity from prosecution for legitimate acts of war, which accrues
to belligerents), one would have expected that the ICRC, as the guardian of
international humanitarian law, as well as other states would vigorously reject
this category as contrary to existing law. Nothing happened. The ICRC vis-
ited Guantanamo, producing confidential reports on the treatment of unlawful
combatants there, and issued general statements on the various categories of
persons involved in armed hostilities. Similarly, when the United States engaged
in ill-treating detainees in Iraq, no state protested or demanded respect for inter-
national standards against torture and inhumane and degrading treatment. The
UN Committee Against Torture passed a report calling upon the US to abide
by the 1984 Convention on Torture. Is that enough? Similarly, no firm protest
accompanied by a demand for the cessation of its repeated breaches of law has
been made to Russia for its action in Chechnya. Only the European Court of
Human Rights has on a few occasions found Russia in breach of the European
Convention. Furthermore, the international community, through the United
Nations, has consistently expressed its concern over the situation in Darfur, the
civil war raging in the Democratic Republic of Congo and other African states,
as well as the intolerable breaches of human rights in Zimbabwe and Myanmar
(Burma). However, the gap between the action taken and the suffering—as well
as the needs—of the population there, is enormous: the plight of the individuals
in those countries wholly dwarfs international action.
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In short: can we consider that these faint voices express the community senti-
ment I was evoking above?

10. The Outlook for the World Community

The ‘cosmopolitan society’ dreamed of by Kant, a federation of free states that
absolutely ban war and live in a condition of ‘good neighbourliness’, is still far
off. The world community is destined to remain dominated by self-interested and
therefore permanently clashing sovereign states for many years. The ‘evil nature
of man, which can be observed clearly in the free relations between nations’, to
take up Kant’s words,3? will continue to plague the world community for a long
time.

The idea of a world government must 4 fortiori be ruled out, unless a natural
catastrophe of immense proportions or a new world conflagration resulting from
an increase in friction between the Great Powers brings about such a change that
a reborn world community is transformed into a world state.

The more plausible prospect is that of a gradual strengthening of regional
bonds. In twenty or thirty years this development could lead to the formation of
regional organized groups centrally running regional affairs and ensuring relative
peace within each group. Judicial or executive regional agencies could be set up
to ensure that shared values are applied within each group. Such groups might
also establish enforcement agencies capable not only of looking after regional
concerns but also of acting on behalf of the world community (say, in contact
with and upon the authorization of the UN Security Council) to impose peace,
law and order in other areas of the world by the use of force.

Thus, although an international community proper would not yet exist, at
least some building blocks would be put in place for the eventual restructuring of
society and a better distribution of power.

11. Let us Heed our Daimon

With hindsight, I feel that while perhaps my ‘practical” action has been somehow
helpful, I have not contributed much to legal scholarship. However, from the
outset I have been sceptical about writing books. One writes a book with ardour
and hope and tries to inject into it as many new ideas and views and scholarship
as possible; while one is writing a book, everything else wanes in importance,
as if that book were the linchpin of the world. 1 have never forgotten, however,
some thoughts by Arthur Schopenhauer I read many years ago. He wrote that,

32 Eternal Peace (1795), in 1. Kant, Moral and Political Writings, ed. by C.]. Friedrich (New
York: The Modern Library, 1977), at 442.
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according to Herodotus, Xerxes wept at the sight of his enormous army, made up
of so many lusty and valiant warriors, thinking that, of all these men, none would
be alive in a hundred years” time. ‘So’, added the philosopher, ‘who cannot but
weep at the sight of the thick fair catalogue to think that, of all these books, not
one will be alive in ten year'’s time’?? [ am afraid that most of our books have an
even shorter life span. This, however, is not grounds for weeping. There are other,
more serious grounds.

Philosophers teach us that, whatever the general circumstances of life, one
ought to heed one’s own daimon and accomplish the task of the day, however
modest and tiny one’s performance may be. It would be pusillanimous to stop
striving for something higher than our day-to-day, life-sustaining job, only
because the times are very gloomy indeed. Let us therefore march on and engage
in our daily exertions—whatever their value—on the socio-legal problems that
affect human beings. The hope that we may be able to pass on something intellec-
tually and emotionally valuable to our children and grandchildren is an abiding
solace. An academic also has another great joy: the hope that he or she has taught
a way of thinking to a goodly number of young persons. I am overjoyed to see
that some of those to whom T have tried to teach the use of the intellectual tools
of our job are now faring so well and have surpassed me by far in the quality of
their thinking.

When the ineluctable hour comes, it will neither find us dismayed nor

slothful.

Antonio Cassese

33 A. Schopenhauer, Essays and Aphorisms, edited by R.J. Hollingdale (Penguin Books,
1970), at 209.






PART I

THE HUMAN
DIMENSION OF WARS






A. General

1. Current Trends in the Development

of the Law of Armed Conflict*

1. Introduction

An increasing number of States are becoming aware of the obsolescence of the
laws of war. On the initiative of both the United Nations (UN) and the
International Committee of the Red Cross (ICRC), a number of studies have
been made and international conferences convened for the purpose of preparing
the ground for the drafting of two Additional Protocols to the 1949 Geneva
Conventions on the Protection of War Victims. A first session of a Diplomatic
Conference of all States parties to the Geneva Conventions was held this year. Itis
expected that the Protocols will be completed in the course of the second session
of the Conference, due to take place next year at Geneva.

The titles of the Protocols do not entirely suggest what is actually under way.
What is aimed at is an extensive updating and supplementing of whole sections of
the laws of warfare, both of the so-called Law of the Hague (concerning primar-
ily the conduct of hostilities) and of the Law of Geneva (regarding war victims,
as well as internal armed conflicts). It is not difficult, therefore, to grasp the great
importance of the whole exercise.

In addition to the breadth of the vital subject they affect, the legislative efforts
under way derive great value and significance from the fact that large segments
of the international society, which previously either did not exist or played a rela-
tively minor role in the matter at issue, are now participating decisively in fram-
ing the laws of war. [ refer of course to the Afro-Asian and socialist countries. To
realize the importance of this increased international involvement, it may suf-
fice to recall that only 13 States, all of them European, took part in the first

* This article is adapted from a lecture delivered at the Institut Henry-Dunant, Geneva, on
September 12, 1974. Originally published in 24 Rivista trimestrale di diritto pubblico (1974) 1407.
Although the writer was a member of the Iralian Delegation to the 1971 and 1972 Geneva
Conferences of Government Experts of the Reaffitmation and Development of International
Humanitarian Law Applicable in Armed Conflicts, as well as to the 1974 Geneva Diplomatic
Conference on the same subject, the views expressed here are my own and do not reflect those of
any Government agency.
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general Diplomatic Conference on the laws of war—the Brussels Conference
of 1874. There was greater participation in the Hague Conferences of 1899 and
1907: respectively 26 and 44 States, while some extra-European States joined
in, such as the United States, Persia, China, Japan, and a growing number of
Latin American countries. In 1907 the majority was strongly in the hands of
European and Latin American countries. In the 1949 Geneva Conference out of
59 countries there were for the first time a group of eight socialist countries, plus
two African States.! While it could be stated that the 1949 Geneva Conventions
‘were a product of European experience and history’,? in contrast 125 States took
part in the first session of the 1974 Diplomatic Conference; one half of the coun-
tries participating in this conference had not taken part in the drafting of the
1949 Conventions.? In 1974 the Afro-Asian States were able to command a com-
fortable majority; acting in concert with either the socialist or Latin American
States they could muster a two-thirds majority. The Western European States,
the United States, and Latin American States, which had left their mark on the
current international law of war, proved to be no longer the dominating figures.

Given the complexity and the magnitude of the legislative activity now in pro-
gress, it is rather difficult to be able to pin-point all the developments presencly
emerging. I shall therefore confine myself to dealing with six main areas where
the law of armed conflicts is most glaringly in need to be updated because of fresh
and multifarious developments in warfare.

First, we will consider the dividing line between international and internal
armed conflicts. The emergence of wars of national liberation has placed great
strains on this classification, because many States claim that such wars must be
labelled ‘international conflicts’ even though they do not take place between
States. Secondly, there is the problem of which categories of combatants can
be treated as legitimate belligerents and consequently qualify on caprure for

! Egypt and Ethiopia. See Final Record of the Diplomatic Conference of Geneva of 1949, vol. 1,
pp. 158-170. Five other States took part in the Conference with the status of ‘observers’ {ibid.,
p- 171). The plenipotentiaries of 64 States (some of which had not participated in any way in the
Diplomatic Conference, but were parties to previous international instruments on the protection
of war victims) signed the Conventions and the Final Act (ibid., pp. 173-178).

Liberia, which according to some delegates to the 1974 Geneva Diplomaric Conference (see
e.g. Egypt, Diplomatic Conference on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts, Provisional Summary Records, CDDH/SR. 10,
p- 4; Burundi, ibid., SR. 11, p. 22) was one of the three African States representing Africa in 1949,
in fact neither took part in the 1949 Conference nor signed the Conventions and the Final Act.

2 See the statement made by the representative of Nigeria in the 1974 Geneva Conference:
Diplomaric Conference on the Reaffirmation and Development of International Humanitarian
Law Applicable in Armed Conflicts, Provisional Summary Records, CDDH/SR. 12, p. 3 (hereafter
cited only by their symbol). The final edition of the Summary Records was only made available to me
after the writing of this paper. I had, however, the opportunity to check all the quotations which
I had made using the provisional Summary Records. Wherever changes had been made in the final
edition, I used this edition, and in these cases reference has been made in the footnotes to both the
provisional and the final edition.

3 Cp. ibid.
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prisoner-of-war status. The spreading of guerrilla warfare has given rise to the
question of whether, and on what conditions, guerrilla fighters fall within those
categories. Thirdly, there is the question of the introduction into warfare of new
and very cruel weapons. It is imperative to establish whether the use of such
weapons is, or should be, legally banned. Fourthly, the protection of civilians in
light of new methods of combat needs attention. Aerial bombardment, especially
target area bombing, saturation bombing etc., and electronic warfare, as well as
guerrilla warfare, expose civilians to increased dangers, against which present
international law offers no adequate protection. Fifthly, we will consider ways
and means of ensuring the implementation of the law of armed conflict. There
is a growing disregard for this law, which the existing implementation devices
are not capable of remedying. Sixthly, and lastly, we will focus on the legal regu-
lation of internal armed conflicts. At present such conflicts spread with increas-
ing frequency; yet, their international regulation is still deficient in far too many
respects.

In order to provide the general background against which the growth of new
law must be evaluated and thereby to allow a better assessment of fresh develop-
ments, I shall first make a very sketchy survey of the existing law before dealing
with each of the six problem areas. I shall then point to the strains thar current
developments in modern warfare are putting on that law and focus on the main
trends which are at present emerging among States toward updating and improv-
ing the law.

2. Wars of National Liberation

The first topic to be considered is the general subdivision of armed conflicts into two
categories: international conflicts and non-international conflicts. This dichot-
omy, which is deeply rooted in international law, is still generally accepted.
Under strong criticism and likely to be modified are the contents of the distinc-
tion, namely the classes of conflicts to be grouped under either heading.

Thus far the international law of warfare has been based on the assumption
that a basic difference exists between international wars, that is to say armed con-
flicts between two or more States, and non-international armed conflicts, namely
conflicts breaking out in the territory of a State between rebels and the central
authority. The distinction between these two classes of conflicts is not only a
matter of logic; it has a great practical impact. For the whole of the law of warfare
applies to international conflicts only. Internal conflicts, instead, are governed
by very few international rules, namely some general principles of customary law
relating to the protection of civilians, and by Article 3, common to the four 1949
Geneva Conventions. The reason for this discriminatory treatment is self-evident.
States are interested in having wars with other States mitigated as much as possible
by international rules. This is called for by reciprocity: any State benefits from its
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combatants being treated as prisoners of war, its sick, wounded, and shipwrecked
being cared for, and its civilians being spared the evils of war. On the contrary,
Governments are much less, if at all, interested in having rebellions within their
territory governed by international law. Their main concern is to retain enough
freedom to crush promptly any form of insurrection. Their sovereignty and terri-
torial integrity cannot but oppose any sweeping encroachment by international
law. This is why so few international rules govern internal conflicts. In addition,
these rules have a humanitarian scope in that they are primarily aimed at pro-
tecting the victims of internal conflicts. They do not confer any special status on
rebels, who therefore retain, even from the standpoint of international law, the
legal qualification impressed on them by municipal law—that of criminals.

This state of affairs is going to change, at least with respect to a special category
of armed conflicts. Wars of national liberation, though they break out in the terri-
tory of a given State and occur between rebels on one side and the central author-
ities on the other side, are to be considered international conflicts in the opinion
of a large majority of States, namely Afro-Asian and socialist countries, as well as
some Latin American States. These States have succeeded in passing a number
of resolutions on the matter in the United Nations General Assembly. What is
more important is that they have secured the adoption of a similar provision by
one of the Committees of the 1974 Diplomatic Conference on Humanitarian
Law of War. Under this provision, which was approved by 70 votes to 21, with
13 abstensions,* the Additional Protocol I to the 1949 Geneva Conventions,
which covers international armed conflicts, shall also apply to ‘armed conflicts
in which peoples are fighting against colonial domination and alien occupation
and against racist regimes in the exercise of their rights of self-determination, as
enshrined in the Charter of the United Nations and the Declaration on Principles
of International Law concerning Friendly Relations and Co-operation among
States in accordance with the Charter of the United Nations’. This provision is
very likely to be adopted next year by the Plenary of the second Session of the
Diplomatic Conference, thereby becoming Article 1 of Protocol 1.

The political purpose and the legal implications of this provision are clear: its
framers intend to apply to wars of national liberation the whole body of the laws
of warfare. What are the political and legal motivations of this stand? The records
of the United Nations General Assembly and the 1974 Geneva Diplomatic
Conference disclose that the majority stand was prompted by two different motiv-
ations which, however, are not mutually exclusive.

According to one, more extreme motivation, wars fall into two categories—
just and unjust. Unjust wars are those of aggression; into this class would fall

4 Outof the 70 States that voted for this provision, 49 were Afro-Asian, 12 were socialist (Eastern
European countries, plus Albania and the People’s Republic of China), 7 were Latin American
(including Cuba), and 2 were Western countries (Finland and Norway). Most of the States which
cast a negative vote were Western countries. See Diplomatic Conference, etc., Report of Committee
1. CDDH/48, p. 6.
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wars waged by colonialist powers against peoples fighting for their liberation.
Anti-colonial wars and wars against foreign domination are, on the contrary,
‘just’ wars. Consequently, peoples waging such wars should enjoy the status of
legitimate belligerents. As the delegate of the People’s Republic of China put it at
the 1974 Diplomatic Conference: ‘It is utterly inconceivable that the combatants
and civilians fighting against aggression, for national liberation and independ-
ence, should not benefit from a humanitarian treatment whereas those taking
part in a war of aggression are treated humanely upon capture’’ The delegate
of Albania, in his turn, stated that ‘the national liberation struggles waged by
oppressed peoples were legitimate and represented the only certain road towards
freedom and independence. That should be expressly stated in Protocol I because
freedom fighters, who were subjected to savage repression by the imperialist

Powers, had the right to effective protection. Those who waged an unjust war

against those combatants should bear the responsibility for their crimes’. >

This motivation, it is plain, is fundamentally based on ideological consider-
ations. It essentially rests on a value-judgement, namely that wars of national liber-
ation are ‘right’. The consequence drawn from this assumption is that those wars
are international in character. It does not seem, instead, that another implica-
tion of the concept of ‘just wars’, namely the principle of inequality of treatment
between combatants is advocated, at least in express terms, by the proponents of
the motivation under consideration. Under this principle those who fight for a
just war should enjoy better legal protection than those engaged in a unjust war,
whom one could even deprive of any legal safeguards.

5 See the full text of the statement made in Plenary by the Chinese delegate, Intervention de Pi
Ki-Long, Chef de la délégation chinoise & la Conférence diplomatique de Genéve, p. 4. The Chinese
delegate said the following: ‘Le statut légitime de la guerre de libération nationale a déja été con-
firmé par les buts et principes de la Charte des Nations Unies ainsi que par les résolutions perti-
nentes de '’Assemblée générale de 'O.N.U. . . . Certains s'opposent toujours, et par mille et un
moyens, A ce que le protocole définisse le statut légitime de la guerre de libération nationale. Selon
eux, n'est “régulicre” et “légale” que la guerre d’agression tandis que la guerre de libération natio-
nale est “illégale”. N’est-ce pas 1A une logique impérialiste sans fard? D’autre part, il est absolument
inconcevable que les combattants et les civils qui luttent contre agression, pour la libération et
I'indépendance nationales, ne bénéficient pas du traitement humaniraire alors que ceux qui ont
pris part 3 une guerre d'agression sont traités avec humanité en cas de caprure’. The statement is
summarized in CDDH/SR. 12, pp. 5-7.

In Committee I the delegarte of the People’s Republic of China stated that ‘the wars of national
liberation were just wars waged against imperialist and colonialist domination. The United
Nations General Assembly at its twenty-eighth session had proclaimed that the struggles of peoples
against colonial and alien domination and racist regimes were to be regarded as international
armed conflicts in the sense of the 1949 Geneva Conventions (Res. 3103-XXVIII)’ (CDDH/I/SR.
4, p. 5). As to the stand raken in the United Nations by the same country on ‘just and unjust wars’,
see the statement made in 1973, in the UN General Assembly (A/C.I/PV. 1968, p. 61).

A view very close to that of China was taken at the Geneva Diplomatic Conference by Albania
(ibid., 1/SR. 5, p. 5). Cp. also the statement by Madagascar (‘the field of application of Art. 1 of
Draft Protocol I should be extended to cover the just struggles being waged by national liberation
movements’; 76id., I/SR. 2, p. 16), and those made in the general debate, in plenary, by Mauritania
(CDDH/SR. 17, p. 6), and Zaire (ibid., SR. 19, p. 3).

5-bis CDDH/SR. 14, p. 9.
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The other motivation, which is by far more widespread, being supported by
all Eastern European countries,® most Afro-Asian States,” some Latin American
States,® a few Western countries,” as well as the Organization of African Unity!®
and several liberation movements,'! stresses instead the legal side. The reasoning
is very simple. The United Nations Charter proclaims the right of peoples to self-
determination. This right has been further developed and elaborated by a stream
of resolutions adopted by important United Nations bodies; prominent among
them are the 1960 Declaration on the Granting of Independence to Colonial
Countries and Peoples and the 1970 Declaration on Principles of International
Law Concerning Friendly Relations and Co-operation among States. As a result
of all these authoritative pronouncements a rule of general international law has
gradually emerged and is now generally accepted. By virtue of such a rule, peoples
of colonies or non-autonomous territories which have not yet achieved independ-
ence, have a legal status independent of the metropolitan power. In addition,
such peoples, as well as all peoples under alien domination or racist régime have
an international right to self-determination. They are, therefore, subjects of inter-
national law. It follows that wars waged by such peoples against colonial, alien,
or racist régimes are wars between members of the international society and are
therefore international in character. The obvious consequence of this line of rea-
soning is that a rule stipulating that wars of national liberation are international
armed conflicts would simply codify international law already in force.!?

Which are the arguments put forward by most Western States to oppose the
labelling of wars of national liberation as international conflicts? It is apparent
from the debates at the Geneva Conference that the main target of Western criti-
cisms has been the moderate, legally-oriented motivation of such labelling. There

¢ See e.g. the statements by the representatives of Romania (CDDH/I/SR. 2, pp. 4-5),
Yugoslavia (ibid., p. 5 and CDDH/SR. 11, p. 7), German Democratic Republic (76:d., pp. 10-11),
USSR (¢bid., SR. 3, p. 2), Ukraine (ibid., SR. 5, pp. 5-6 and CDDH/SR. 11, p. 18-19), Cuba
(CDDH/SR. 10, p. 5), Poland (CDDH/SR. 11, pp. 15-16), Czechoslovakia (CDDH/SR. 13,
p- 17), Mongolia (CDDH/SR. 18, p. 13).

" See e.g. the statements by the representatives of Egypt (CDDH/I/SR. 2, pp. 3—4), Morocco
(¢bid., p. 11 and CDDHY/SR. 10, pp. 13-14), Nigeria (ibid., p. 12); Syria (ibid., SR., p. 7), Senegal
(ibid., S.R. 6, p. 6), Madagascar (CDDH/SR. 13, p. 14).

* See e.g. the statement made by the representatives of Mexico (CDDH/I/SR. 3, p. 7) and
Venezuela (ibid., pp. 8-9).

? See e.g. the statement by the delegate of Norway (CDDH/I/SR. 2, pp. 7-8).

19" See the opening address by Lieutenant Colonel Hashim I. Mbita, Executive Secretary of the
OAU Liberation Committee, at the OAU Seminar on Humanitarian Law (Dar Es Salam, 21 to
25 January, 1974): Permanent Delegation of the OAU in Geneva, Summary Record of the OAU
Seminar on Humanitarian Law, Annex 4, pp. 2-5.

' See Summary Record of the OAU Seminar etc., cit., pp. 8-11.

!+ This was stressed, in particular, by the representatives of the German Democratic Republic
(CODH /1/SR. 2, p. 11) and USSR (ibid., SR. 3, p. 2). See also Yugoslavia (ibid., SR. 2, p. 5).

On this subject, see in general AB1-SaaB, Wars of National Liberation and the Laws of War, in
Annales d Etudes Internationales, 1972, vol. 3, pp. 93-117; Idem, Legal Aspects of the Armed Struggles
of the Liberation Movements, in International NGO Conference against Apartheid and Colonialism in
Africa, Geneva, September 1974, Conference Paper 4.
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are two possible reasons for this. First, the other (extreme, ideologically-oriented)
motivation has been advocated by very few States, though one of these is a coun-
try as important as the People’s Republic of China. Secondly, only the propon-
ents of the moderate motivation have put forward formal proposals embodying
their own views and purposes. The opponents of the international character
of wars of national liberation have therefore deemed it fit to concentrate their
objections on the moderate approach. Yet, a few of them discerned an ideological
overtone even in this approach, and consequently extended their criticism to the
ideologically-oriented motivation. The spectrum of critical remarks levelled at the
‘international-conflict-characterization’ is therefore very wide and covers in sub-
stance all possible rationales of that characterization.

Letus now briefly mention the main objections raised by most Western countries
against the majority view. First of all, it was observed that the legal assimilation of
wars of national liberation to the status of international armed conflicts, and the
consequent application of the 1949 Geneva Conventions and Additional Protocol
I to such conflicts, would result in imposing heavy obligations on liberation move-
ments, which they could not be in a position to fulfill. Consequently, such move-
ments would be branded as being in violation of the Geneva Conventions.! For
instance, movements fighting for self-determination would have to face serious
problems in applying Article 23 of the Third Geneva Convention (the provision
to shelter war prisoners against military operations), or Article 4 of the Fourth
Convention (defining the persons protected by the Conventions as those who find
themselves in the hands of a Party to the conflict or Occupying Power of which
they are not nationals). It was further pointed out that the implementation of many
provisions of the Geneva Conventions called for a complicated machinery which,
generally speaking, is available only to Governments.'4

A second major argument brought against the majority view consisted of the
need to avoid placing undue emphasis on subjective elements for the purpose of
distinguishing between the various forms of armed conflicts. As was stated by the
United Kingdom representative, it is

a basic principle of the Geneva Conventions, the Hague Regulations and other instru-
ments that legal and humanitarian protection should never vary according to the motives
of those engaged in a particular armed struggle. Deviation from that principle would
mean damaging the structure of the Hague and Geneva Conventions and would involve
the need to reconstruct the whole of humanitarian law. Moreover, to discriminate
between the motives of those engaged in the struggle, would violate essential principles
of human rights."?

13 Belgium (CDDH/I/SR. 2, p. 9); USA (#6:d., SR. 4, p. 2); United Kingdom (i6id., SR. 4, p. 8);
Brazil (ibid., SR. 4, p. 12).

4 Yaly (CDDH/I/SR. 3, p. 11).

5 CDDH/I/SR. 2, p. 13 and the final edition of the Summary Records, CDDH/1/SR. 2, p. 13.
See also CDDH/I/SR. 4, p. 8, where the British delegate said that he strongly opposed ‘the medi-
eval concept of just warfare’.



10 The Human Dimension of Wars

These remarks were echoed by the representatives of other States.!® Some States
went so far as to suggest the possibility that the majority view would disrupt the
principle of equality of treatment of the parties durante bello. They passionately
argued thag, since that view was based on the concept of the rightness or wrong-
ness of a conflict, one might infer that the ‘oppressor’ alone should be bound to
comply with the Geneva Conventions and Additional Protocol 1. This would, of
course, jeopardize the granting of an equal degree of protection to the parties to
the conflict.”” This argument was rebutted by several proponents of the major-
ity view with the plain statement that they did not contemplate introducing any
form of discrimination between the struggling parties. They added that, on the
contrary, if wars for self-determination were regarded as internal armed conflicts,
preferential treatment would be given to one of the parties, namely the colonial or
racist country, for this country would enjoy great latitude in its repression of free-
dom fighters. If wars for self-determination were labelled international conflicts,
a full equality was insured between the parties to the conflict since liberation
movements are capable of and willing to abide by international rules governing
armed conflicts; and in fact they are already applying, to a large extent, the 1949
Geneva Conventions.'8

16 France (CDDH/I/SR. 2, p. 14), Uruguay (ibid., SR. 3, p. 2 and I/SR. 14, p. 9), Switzerland
(i6id., SR. 3, p. 5), Canada (¢6id., p. 6), Spain (ibid,, p. 6), Denmark (ibid., SR. 5, p. 8 and SR. 14, p.
5), Belgium (ibid., SR. 14, p. 2), Israel (ibid., p. 3). See also the explanations of vote after the adop-
tion of Art. 1 of Draft Protocol I: Belgium (CDDH/I/SR. 14, p. 2), [srael (ibid., p- 3}, Denmark
(ibid., p. 5), and Uruguay (ibid., p. 9). Some States stressed that the majority view ultimately relied
on the concept of ‘just war’. Statements against introducing such a concept were made in Plenary
by the Netherlands (CDDH/SR. 11, pp. 2-3), the United States (i6id., SR. 11, p- 13-14), Belgium
(ibid., SR. 11, p. 20), the Holy See (ibid., SR. 12, p. 11), the Federal Republic of Germany (ibid.,
SR. 13, p. 9), the United Kingdom (i6id., SR, 13, p. 11), Switzerland (ibid., SR. 13, p. 15),
New Zealand (#6id., SR. 17, pp. 10-11), Iran (ibid., SR., 18, p. 10). Cp. also Canada (ibid., SR. 18,
p. 2). See also the explanations of vote made in Committee I, after the adoption of Art. 1 of Draft
Protocol I: Australia (CDDH/I/SR. 13) and the United States (i6id., SR. 14, p. 9).

On this subject see in general BAXTER, The Geneva Conventions of 1949 and Wars of National
Liberation, in Rivista di diritto internationale, 1974, pp. 196-197.

‘7 USA(CDDH/I/SR. 2, p. 15; and cp. ibid., SR. 14, p. 9), Netherlands (CDDH/I/SR . 4, p. 11).

'® Norway (CDDH/I/SR. 4, p. 12; see also I/SR. 14, p. 5: ‘Adoption of the amendment in doc.
CDDH/1/71 did not amount to acceptance of the so-called “just war” concept. It was intended to
ensure equal protection of all victims on both sides in wars of national liberation’); Egypt (ibid.,
SR. 5, p. 4), Guinea-Bissau (ibid., p. 12), Yugoslavia (ibid., SR. 6, p. 10), India (ibid., SR. 14, p. 6:
“The introduction into the discussion before and after the vote of the idea of just and unjust wars,
and consequently that of discrimination, had only confused the issue. The question before the
Committee had simply been to decide whether a specific type of conflict which was a major phe-
nomenon of our time should be recognized as an international conflict. Different interpretations
of the implications of that decision could only create difficulties in the work of the Conference’. See
however CDDH/SR. 19, p. 6); Nigeria (ibid., I/SR. 14, p. 11). See also Ukraine (CDDH/SR. 11,
p. 19).

‘The same stand was taken by several liberation movements. See e.g. FRELiMO, in CDDH/I/SR.
4, p. 13 and SR. 5, p. 6. Cp., however, the statement made in Plenary and quoted below, in this
same note; PLO (Palestine Liberation Movement), i6id., 1/SR. 5, pp. 10-11.

The principle of inequality of treatment was on the contrary advocated by the representative of
Romania in the general debate, in Plenary (‘(H)umanitarian Law must distinguish between the
aggressor and the victim of aggression and must guarantee greater protection for the victim in the
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A third reason relied upon by Western countries was that the terminology
used in the amendments aimed at characterizing wars of national liberation as
international conflicts was vague, imprecise, and elastic. More specifically, the
main target of Western criticism was the word ‘peoples” which is found in the
key-phrase ‘self-determination of peoples’. It was contended that no exact and
widely-accepted definition of ‘peoples’ has been given.'? Consequently, in the
view of the Belgian delegate ‘it would be impossible to speak of an internal armed
conflict every time an ethnic community wished to sever itself from a State’.2°

exercise of his sacred right of self-defence> CDDH/SR: 11, p. 4). It is however significant that the
Romanian delegate did not make a similar statement in Committee I, during the debate on Art.
1 of Draft Protocol 1. Furthermore, Romania proposed an amendment (CDDH/1/13) in which
wars of national liberation were labelled international ‘with a view to ensuring more effective pro-
tection for the victims of aggression and oppression’. These words seem to convey the idea that
Romania did not actually propose inequality of treatment, but rather that liberation movements be
not treated less favourably than the parties against which they fight.

Other remarks which could be possibly interpreted, to some extent, as hints at the need for
inequality of treatment can be found in statements made in the 1974 Diplomatic Conference and
at the Dar Es Salam OAU Seminar on Humanitarian Law, as well as in comments of some States
on one of the Reports of the United Nations Secretary-General. At the Geneva Conference the rep-
resentatives of FRE LIMO and ZAPU (Zimbabwe African Peoples Union) stated in Plenary thata
distinction must be made between the aggressor and the victim and between the oppressor and the
oppressed (see respectively CDDH/SR. 19, p. 8 and ibid., p. 12). They did not elaborate, however,
on this point. The same view was taken by Byelorussia and Ukraine in their comments on a Report
of the Secretary General of the United Nations (UN doc. A/8313, respectively p. 10 and 63).

More relevant appear to be some conclusions reached by the participants in the Dar Es Salaam
OAU Seminar. Concerning Art. 35 sub-para. (c) of Draft Protocol I, whereby disguise of combat-
ants in civilian clothes is prohibited, as perfidy, it was stated: ‘(In guerrilla warfare) the people
engaged in the struggle do not always have or rarely have one single type of uniform. In most cases
the freedom fighters do not have any other clothes apart from their own civilian clothes. In other
cases the Liberation Movements have to use the uniforms captured from the enemy. This is why it
would be desirable to work out a formula that will make this type of prohibition only applicable
to those who in fact have the means to provide themselves with uniforms, I am referring here to
the colonial powers. The demand for strictly identical requirements for the two parties in this field
is tantamount to either penalizing the Liberation Movements or rendering the rules inapplicable.
The proposal made by some Experts including the Norwegian [CE/COM. HI/C. 55], to elim-
inate sub-para. (c), appeared to be much more realistic’ (Summary Record of the OAU Seminar,
quoted above, p. 17). This conclusion was possibly echoed—to some extent—at the Diplomatic
Conference by the delegate of Ghana (CDDH/SR. 10, p. 9). Cp. also what was stated in the OAU
Seminar on the protection of civilian property (Tt was stressed that in any liberation war, to weaken
or destroy the enemy’s potentialities is one of the main aims of the struggle. This is particulatly true
in the case of projects and installation whether or not of an economic value, such as the projects
of Cabora Bassa in Mozambique and Cunene in Angola, which the United Nations precisely con-
siders as being instrumental in perpetuating and consolidating colonial domination’) (Summary
Record of the OAU Seminar etc., pp. 20-21).

It must not be overlooked, however, that at the OAU Seminar it was consistently emphasized,
as a matter of principle, that liberation movements are ready and willing to apply humanirarian
law, in particular the 1949 Geneva Conventions. See ibid., p. 9, para. 5; see also the address by the
Executive Secretary of the OAU Liberation Committee, ibid., Annex 4, p. 4.

19 Belgium (CDDH/I/SR. 2, p. 10), United Kingdom (:6:d., SR. 2, p. 13). The United States
delegate furthermore observed that ‘concepts such as “alien domination”™ and “racist regime” had
yet to be defined’ (ibid., SR. 2, p. 15).

20 CDDH/I/SR. 2, p. 10.
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The Irish delegate pointed out that the expression ‘armed struggles waged by peo-
ples in the exercise of their right of self-determination’ contained in one of the

suggested amendments (CDDH/1/11) was

too vague and imprecise to serve as a justiciable standard in a legal document. It leaves
scope for endless argument on when peoples may be said to exercise their right to self-
determination. Any separatist movement would appear to come within this term, whether
or not this was intended by all or any of its authors. Any band of armed criminals in a
colonial territory could plausibly claim to be engaged in an armed struggle in furtherence
of their peoples’ right to self-determination. Equally disturbing is the failure of the pro-
posal to distinguish and except the situation where peoples seek self-determination by
constitutional non-violent means and a minority, with no popular mandate, resorts to
violence in the same causes.?!

He went on to say that:

the real difficulty with this proposal is not that it will impose an unacceptable burden on
Governments but rather that it will ultimately injure the interests of those it seeks to pro-
tect. Its imprecision will allow Governments—especially insensitive and authoritarian
Governments—endless scope to deny that a conflict comes within its terms.??

The representative of Uruguay observed for his part that the text of the
provision which was, eventually adopted ‘might open the door to any seditious
movements which disturbed the internal life of States’.23

[t is worth stressing that to these objections it was replied by supporters of the
majority view that the right to self-determination was to be understood ‘not as
encouraging secessional and divisive subversion in multi-ethnic nations, burt as
applying to a struggle against colonial and alien domination, foreign occupation
and racist regimes’.?* It was also stated that ‘any group of the people of a coun-
try which had succesfully overcome foreign domination and gained its national
independence [could not] legitimately claim that a movement for secession from
the national government was a struggle for self-determination’.?

Furthermore, it must be emphasized that a sufficiently precise delimitation
of the concept of self-determination can be inferred both from the very text of
the provision adopted at Geneva and from its ‘legislative history’. The present
wording of Article 1 embodies, by means of an express reference to the United

21 See the full text of the statement, issued by the ‘Mission permanente d'Irlande’ at Geneva,
p. 1. The statement is summarized in CDDH/I/SR. 4. p. 4.

22 Jbid.

2> CDDH/I/SR. 14, p. 9.

24 Nigeria (CDDH/I/SR. 2, p. 12).
5 Pakistan (CDDH/SR. 11, p. 11). The representative of Iran said that he ‘agreed with the
representative of Pakistan that the term “international armed conflict” could be applied to armed
struggles for liberation from colonial domination and the acquisition of national independence,
but that the term “non-international conflict” could not be applied to armed campaigns by a racial
or ethnic group against the central government of its own country’ (CDDH/SR. 18, p. 10. See the
final edition of the Summary Records, CDDH/SR. 18, p. 189).

~
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Narions Declaration on Friendly Relations, the notion of self-determination for-
mulated in that Declaration. Therefore, it also takes up the qualification included
in the Declaration, whereby the principle of self-determination of peoples must
not be construed ‘as authorizing or encouraging any action which dismembers
or impairs, totally or in part, the territorial integrity or political unity of sov-
ereign and independent States conducting themselves in compliance with the
principle of equal rights and self-determination of peoples . . . and thus possessed
of a government representing the whole people belonging to the territory with-
out distinction as to race, creed or colour’. As a consequence, Article 1 does not
consider as a war of national liberation any war fought by a secessionist or other
rebellious movement against an independent government that is representative of
the whole people and upholds the principle of equality. Any such secessionist or
rebellious movements in a sovereign and representative country cannot therefore
claim the right to be treated as a party to an international conflict. This conclu-
sion is borne out by an examination of the process by which Article 1 was drafted.
While the amendment first proposed by Afro-Asian States only spoke in general
terms of wars for national self-determination, though it implicitly qualified this
concept by making reference to the Declaration on Friendly Relations,?® the text
that was eventually adopted spelled out that reference and, above all, specified
in positive terms what should be meant by ‘wars for self-determination’. For, as a
result of that amendment being amalgamated with amendments put forward by
some socialist countries,?” the final text takes care to make it clear that the wars
it covers are only those of ‘peoples fighting against colonial domination and alien
occupation and against racist régimes’.28

26 See CDDH/I/11 and Add. 1 to 3. It must be pointed out that, in addition ro several Afro-
Asian States, also Australia, Cuba, Norway and Yugoslavia co-sponsored the amendment. It
referred to ‘armed struggles waged by peoples in the exercise of their right of self-determination,
as enshrined in the Charter of the United Nations and defined by the Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States in accordance
with the Charter of the United Nations’.

27 See doc. CDDH/1/5 and Add. 1 and 2 (amendment proposed by Czechoslovakia, German
Democratic Republic, Hungary, Morocco, Poland, Tanzania, USSR), and doc. CDDH/1/13
(amendment proposed by Romania). The former amendment spoke of ‘armed conflicts where
peoples fight against colonial and alien domination and against racist régimes’. The Romanian
amendment referred to ‘armed conflicts in which the people of a colony, a non-self-governing
tertitory or a territory under foreign occupation are engaged, in the exercise of the right to self-
determination and the right to self-defence against aggression, with a view to ensuring more effect-
ive protection for the victims of aggression and oppression’.

The final vote was taken in Committee I on an amendment submitred by five Latin-American
delegations (doc. CDDH/1/71), which incorporated inter alia the substance of amendment
CDDH/1/5, and was orally amended by replacing the words ‘colonial and alien occupation’ with
the words ‘colonial domination and alien occupation’ and inserting the word ‘against’ before the
words ‘racist régimes”. For more details on the various stages of the debates and the vote, see Report
of Commirtee I, CDDH/48, pp. 4-6, as well as the more exhaustive Report of the Secretary-General
of the UN on the Geneva Diplomatic Conference, A/9669, pp. 22-27.

28 It is interesting to note that the delegate of Norway stated, after the vote on Art. 1, thar,
although he had voted in favour of the provision, his delegation had, however, strong reservations
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Going back to the objections which were raised by Western States to the
majority view, it must be said finally that criticisms were levelled at the argument
that the right to self-determination is firmly laid down in the United Nations
Charter and has been subsequently developed and elaborated by innumerable
resolutions of the United Nations General Assembly. It was held that the United
Nations Charter only mentions the principle of self-determination: ‘nowhere in
the Charter [does] the right to engage in armed struggle appear’.?? Furthermore,
it was contended that General Assembly resolutions have no grear relevance as to
the possible trasformation of that principle into a legal right, for the very reason
that they are not binding upon Member States nor can they amend the Charter,
which remains ‘inviolate until amended in the proper manner’.3°

Before concluding our consideration of the legal classification of wars of
national liberation, it may be useful to briefly stress that the adoption of Article 1
of Protocol 1, if it is confirmed by the plenary of the Diplomatic Conference, will
raise at least three major legal problems.

Firstof all, the very fact of deciding that the Protocol applies to wars of national
liberation makes it logical and even imperative to allow liberation movements
to accede to the Protocol. Should one of the parties to which the provisions of
the Protocol address themselves not be permitted to somehow take part in the
Protocol, the ensuing situation would greatly diminish the significance of the
Protocol itself. It is plain that in the event of liberation movements not being
bound by it, both such movements and States fighting against them would not
feel obliged to comply with the Protocol in their reciprocal relationships.

The present Draft Protocol provides only for one way of ‘accession” under
Article 84, para. 2, liberation movements can make a declaration of acceptance of
the Protocol. Their becoming parties to it is however made subject to reciprocity,
in the sense that they will be regarded as parties so long as they comply with the
Protocol. One may wonder whether the supporters of Article 1 will be content
with this form of ‘accession’, or will instead ask for a modality of participation
which delivers liberation movements from any condition of reciprocity.

against some of its wording, and regarded the phrase ‘against colonial domination and alien occu-
pation and racist régimes’ as superfluous (CDDH/I/SR. 14, p. 4).

A quite different, but equally interesting declaration was made by the representative of Cuba. He
stated that ‘his delegation had voted in favour of the proposed amendment, on the understanding
that the text was interpreted as referring not only to the national liberation movements present at
the Conference and those recognized by the Organization of African Unity and the League of Arab
States, but also others such as the Puerto Rico liberation group’ (CDDH/I/SR. 14, p. 3). See the
final edition of the Summary Records, CODH/I/SR. 14, p. 105). The representative of the Federal
Republic of Germany (a State that voted against Art. 1). observed in his explanation of vote that
‘the definition of self-determination applicable to areas of fighting “against colonial domination
and alien occupation and racist regimes”, given in para. 2 of the amendment, was too limited: that
principle should apply to all pares of the world’ (i6id., p. 4).

*% United Kingdom (CDDH/I/SR. 2, p. 13).

%0 United Kingdom (CDDH/I/SR. 2, p. 13). See also Monaco (i6id., SR. 4, p- 6); Turkey (ibid.,
SR.5, pp. 12-13).
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The second problem raised by Article 1 is whether or not this provision can
have the effect of making the 1949 Geneva Conventions applicable to wars of
national liberation. The correct answer would seem to be in the negative, for
two reasons. First, the 1949 Conventions on the one hand and the Additional
Protocols on the other constitute two quite distinct and separate sets of rules, as
is borne out by the provision whereby the Protocol does not revise, but only sup-
plements the Conventions. Secondly, at least the II (on Prisoners of war) and the
IV (on Civilians) Conventions rest on two main legal concepts, nationality and
enemy-occupied territory, that can find no place in wars for self-determination,
where the struggle is not carried out against enemy nationals, nor is the territory
that can be militarily ‘occupied’ by one party to the conflict the territory of a for-
eign State. Those two Conventions could therefore not apply, as such, to the wars
in question. Yet the nexus of Protocol I with the 1949 Conventions is much more
complicated to define than would appear from the remarks I have just made.
Many provisions of the Protocol presuppose that the Conventions are applicable,
and indeed the basic assumption on which the Protocol rests is that the parties
to it are also parties to the Convention. The conclusion can therefore be drawn
that the framers of the Protocol should seek to clarify the legal relations between
it and the Conventions, if they want the Protocol to be a viable and satisfactory
instrument.

The adoption of Article 1 gives rise to a third problem. Many substantive pro-
visions of Draft Protocol I, which were conceived and elaborated on the assump-
tion that they would apply to inter-State conflicts only, will have to be adjusted to
wars of national liberation.

3. Guerrilla Fighters

Let us turn now to our second question, namely, who is to be regarded as a legitim-
ate belligerens?

The existing rules of international law are the result of a compromise between
major Powers, possessing strong and well-equipped armies, and small or medium-
sized countries, which have weak armies, are more likely to be occupied in case
of war, and who rely strongly on popular resistance to combat a foreign invasion.
The compromise was for the first time reached in 1874 at the Brussels Diplomatic
Conference on the Laws of War. Its essence consists in the established principle
that regular armies are entitled to be regarded as legitimate belligerents. Two cat-
egories of persons were assimilated to them: (1) militia and volunteer corps; (2) the
inhabitants of a territory not under foreign occupation, who, upon the approach
of the enemy, spontaneously take up arms to resist the invading troops (‘levée en
masse’). Militia and volunteer corps must, however, fulfil four strict conditions.
They must (a) be commanded by a person responsible for his subordinates; (b) have
a fixed distinctive sign recognizable at a distance; (c) carry arms openly; and (d)
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conduct their operations in accordance with the laws and customs of war. As for
a people rising against invaders, in view of the rapidity with which they have to
face the invasion, it is sufficient for them to fulfil two of those conditions: they
must carry arms openly and respect the laws and customs of war.

It is apparent from a consideration of these provisions that big Powers, while
they had eventually to satisfy the demands of small and medium-sized countries,
nevertheless succeeded in requiring that all combatants other than members of
regular armed forces should meet a series of stringent requirements. The purpose
of these requirements is twofold: to allow the adversary to distinguish combat-
ants from civilians, and to ensure that persons taking part in the hostilities shall
comply with the laws of war. To achieve this compliance a system of internal dis-
cipline is required which should enable the enforcement of those laws in the case
that an individual combatant behaves contrary to them. Also, the commander
and, in the final analysis, the party to the conflict with which the militia or vol-
unteer corps is linked, are made answerable for any breach of law by members of
the group.

This regulation, which dates back to the Hague Conventions of 1899 and 1907,
and which was updated in 1949 adding ‘organized resistance movements’ to mili-
tias and volunteer corps in the light of the experience of World War I1, cannot
cover a phenomenon which has become increasingly important—the emergence
of guerrilla warfare. Guerrillas, as is well known, normally lack at least two of
the four aforementioned conditions: they do not bear a distinctive sign, nor do
they carry arms openly. Accordingly, under present international law they do not
qualify for legitimate belligerent status and, if captured, are liable to be court-
martialled.

The ICRC, for its part, proposed in 1974 to include in the Draft Protocol I a
provision (Art. 42) wherein the two conditions under discussion are reduced to
one, as follows: that combatants should distinguish themselves from the civilian
population in military operations. This provision, which covers only guerrillas
fighting within the framework of an international armed conflict and belonging
to a party to the conflict, does not specify the manner in which the distinction
between combatants and civilians should be made. It is sufficient for combat-
ants to manifest their status in some way, either by carrying arms or by wearing
a uniform, or by carrying a distinctive emblem, or in some other way. In add-
ition to thus lowering the requisite conditions, the provision at issue favours guer-
rillas in the respect that they are required to distinguish themselves from civilians
only during military operations, which are defined by the ICRC as ‘offensive and
defensive movements by armed forces in action’! Consequently, a guerrilla who
at the end of an operation resumes his civilian garb and is arrested by the oppos-
ing party, cannot be sentenced for having taken part in military operations if,

3 ICRC, Draft Additional Protocols to the Geneva Conventions of August 12, 1949,
Commentary (CDDH/3 October 1973), p. 51.
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during those operations, he met the necessary requirements; he will be entitled to
prisones-of-war status.3?

It was pointed out that these ICRC proposals may raise serious problems. As
they do not specify the manner in which combatants should or can distinguish
themselves from civilians, it will ultimately be for the captor State to establish
in each case whether or not they meet the general requirement suggested by the
ICRC. This wide discretionary power devolving upon the captor could give rise
to grave abuses. Despite this undisputable drawback, the ICRC provision seems
to a large extent to take into account the exigencies of modern warfare. At pre-
sent, combats no longer take place between two armies facing each other at a
short distance wherein the enemy is discernable at sight. The great mobility of
armed forces, the use of long-distance weapons, the increasing resort to camou-
flage, have made nearly obsolete the requirements of visibility. It seems therefore
appropriate to require only in a loose and general manner that combatants must
be somehow distinguishable from civilians.

The position of the ICRC seems to be endorsed by Western countries. This
applies, for instance, to the United States which during the Vietnam war was lib-
eral in extending prisoner-of-war status to guerrillas captured.?* In the opinion of
the United States and other States the possibility of in some way distinguishing
a combatant from a civilian during the hostilities is of paramount importance
and cannot be abandoned. Alternatively one basic tenet of modern warfare, the
immunity of civilians from hostilities, would be disrupted. Should such a possi-
bility be lacking, civilians would be in constant danger. Indeed, if combatants
were not certain about who constitutes the enemy, they would very easily attack
civilians in fear that either they were guerrillas or that guerrillas had concealed
themselves among them.

Some other States, such as Norway, Romania, Indonesia, Syria, and the
Philippines®* argue on the contrary that the condition under consideration
should be dropped and that only two conditions should be required: namely (1)
to be under a command responsible to a party ro the conflict for its subordinates,
and (2) to conduct military operations in accordance with international law.
This is also the stance taken by the Organization of African Unity?> and several

32 ICRC, Commentary, etc., cit., p. 51.

3 See the statements by Admiral Alan B. Shepard, US delegate, in the IIT Committee of the
UN General Assembly, Nov. 29, 1971 (Press Release USUN-201 71, p. 3) and by G. Aldrich, US
delegate, in the VI Committee of the UN General Assembly, 1973 (UN Doc. A/C.6/SR. 1450,
p- 15), as well as the statement by Major General Prugh, US Judge Advocate General Department
of the Army, before the House of Representatives, on Sept. 20, 1973, Hearings Before the Sub-
Committee on International Organizations and Movements of the Committee on Foreign Affairs, House
of Representatives, Ninety-Third Congress, Ist Session, Washington 1974, p. 104.

See also G. ALpricH, Human Rights and Armed Conflicts, Remarks, in Proceedings of the 67
Annual Meeting of the American Society of International Law, 1973, pp. 145-146.

% See the proposals put forward by the experts of these Governments in the 11 Geneva
Conference of Government experts, CE/Comm.I11/15, 17, 41, 49, 54.

3 See the opening address by the Executive Secretary of the OAU Liberation Commirtee,
quoted above, note 10.
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African liberation movements.®® It is contended that the condition that combat-
ants should distinguish themselves from civilians poses great practical difficulties
to liberation movements, which would be unable to live up to it. Guerrilla war-
fare is based ‘on mobility, surprise and camouflage. It does not involve a clearly
defined front line and the distinction between combatants and civilian popula-
tion is much more blurred and consequently much more difhicult to operate than
in conventional warfare’?” Usually freedom fighters and the civilian population
fight side by side against colonialist troops, especially when such troops invade
villages. By accepting this condition, freedom fighters would have to give up
their principal method of combat. They are not prepared to do so, because colo-
nial armies have superior technological development and thus superior military
strength (mastery of the air, fire power, and so on). As a result, it is imperative for
freedom fighters to resort to guerrilla warfare.

Whichever of the two aforementioned conflicting positions will prevail in the
end, one important point can be stressed. The States, Organizations and liber-
ation movements [ have been referring to, admit that insurgents must abide by
international law regarding prisoners of war and immunity of civilians. This is
made clear by the general acceptance that guerrilla fighters must comply with
the law of war in order to qualify for prisoner-of-war status. This implies inter
alia that guerrilla fighters are willing to renounce such methods of combat as the
terrorism and sabotage of exclusively civilian installations and are prepared to
treat prisoners of war in conformity with the strict regulations of the III Geneva
Convention of 1949.

4, Means of Combat

Let us now consider how the laws of war regulate the means of combat and whether
the States’ current law-making endeavours are improving the existing situation.

This is the area in which present international law is more favourable to great
Powers than to small States. Indeed, the compromise solutions which have so far
been reached between these two categories of States are not capable of actually
imposing strict restraints on the use of those weapons which can have a decisive
impact on the conduct of hostilities. International law has not been able to do
away with or even to reduce the imbalance existing between the States which
have technologically advanced weapons and equipment, or countries depending
on such States, and the backward or small States.

So far States have adopted two different approaches to the banning of weapons.
They have either laid down general principles concerning broad and unspecified

3¢ Summary Record of the OAU Seminar, etc., cit., pp. 18-19.
37 Opening address by the Executive Secretary of the OAU Liberation Committee, quoted
above, note 10.
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categories of weapons, or they have agreed upon restraints on the use of specific
weapons.

The general-principle approach is the less satisfactory one. It has led to the for-
mulation of the well-known rule embodied in Article 23(e) of the 1907 Hague
Regulations whereby ‘it is particularly forbidden to employ arms, projectiles or
material apt to cause unnecessary suffering’. The wording of this rule is so vague
that it has proved unworkable as a real standard of conduct. Each State has inter-
preted it in its own way. In addition, it has been invoked in very few instances;
even when it was relied upon, no agreement was reached by the States concerned
on whether the weapons at issue were actually prohibited by the principle.?® No
doubet, this state of affairs is eventually more profitable to great Powers than to
small States.

Less unfruitful was the other approach, which led to the proscription of vari-
ous agencies of destruction: explosive projectiles under 400 grammes weight (St.
Petersburg Declaration of 1868), asphyxiating gases (Hague Declaration of 1899),
expanding bullets (Hague Declaration of 1899), poison or poisoned weapons
(Hague Conventions of 1899 and 1907), asphyxiating, poisonous or other
gases and bacteriological methods of warfare (Geneva Protocol of 1925, and, as
far as bacteriological warfare is concerned, the New York Convention of 1972).
These specific bans, however important they may be, have two major deficien-
cies. First of all, they prohibit weapons which were not decisive in the battlefield
at the time that they were proscribed. States, especially major Powers, agreed
to outlaw those means of combat because they ultimately played, or could only
play, a minor role. But whenever the banning of important weapons was envis-
aged, it was strongly opposed and subsequently never effected. This applies, e.g.,
to submarine torpedoes, whose prohibition was rejected in 1899 because of their
military relevance, as well as to atomic and nuclear weapons after World War I1.
Furthermore, the use of flying objects for warfare purposes remained prohibited
as long as they were scarcely developed. Thus, the Hague Declarations of 1899
and 1907 prohibiting the discharge of projectiles and explosives from balloons
were qualified: the former was valid for five years only, the latter was to remain
applicable for a period extending to the close of the Third Peace Conference,
which had been scheduled for 1914, but could not be convened because of the
outbreak of World War I. In any case, it had become obsolete as a consequence
of the developments in air warfare beginning in 1911. The temporal qualification

3 May I refer to my article Weapons Causing Unnecessary Suffering: Are they Prohibited?, in
Rivista di diritto internazionale, 1974, no. 4 (also in this volume).

In general, on the international prohibitions of weapons, see the excellent remarks of
SCHWARZENBERGER, [he Legality of Nuclear Weapons, London, 1958, p. 13 ff; Idem, From the
Laws of War to the Law of Armed Conflict, in the Journal of Public Law, 1968, pp. 67-69. See also
the exhaustive survey by BiNDSCHEDLER ROBERT, A Reconsideration of the Law of Armed Conflicts,
in The Law of Armed Conflicts, 1, New York, 1971, pp. 28-37. Cp. ICRC, Report on the Work of the
Conference of Government Experts on the Use of Certain Conventional Weapons, Lucerne, Sept. 24
Oct. 18, 1974.
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ot the two Hague Declarations is indicative of the awareness of States, primarily
the great Powers, that air warfare could become a means of enormous military
importance. Therefore, they did not intend to bind themselves in a manner that
could prove in the future disadvantageous to military exigencies.

The second major deficiency of the specific-ban approach is that prohibitions
of particular weapons can be easily by-passed by elaborating new and more
sophisticated weapons which, though they are no less cruel than the proscribed
ones, do not fall under the prohibition owing to their new features. It is apparent
that the States more likely to dodge the ban (or at least capable of it) are the more
industrialized ones, for they possess the technological resources which are needed
to manufacture sophisticated weaponry. As a result, even as far as specific bans
are concerned, great Powers can draw greater profit from existing law than can
small countries.

This legal situation is very unsatisfactory, for since the last world war States have
constantly been developing and occasionally using new and very cruel weapons:
suffice it to mention incendiary weapons containing napalm and phosphorus,
which produce dreadful burnings, and the so-called neo-conventional weapons,
such as fragmentation and cluster bombs, as well as hypervelocity bullets, which
become completely unstable on impact, tumbling in the wound and producing a
large cavity. In addition, States have steadily been perfecting nuclear weapons of
various sizes and have been manufacturing new chemical weapons of an increas-
ing effectiveness. As the existing rules of international law are obviously inad-
equate to cope with these new agencies of destruction, what are the ICRC and the
international community doing to outlaw or at least curb their use?

The ICRC suggested that Draft Protocol I should confine itself to including
some general provisions, without mentioning specific weapons. Accordingly, that
Draft Protocol contains only two rules: one (Art. 33) restates and reaffirms the
customary international-law ban on weapons causing unnecessary suffering; the
other provision (Art. 46, para. 3) is aimed at developing present international law
in that it lays down a general principle on indiscriminate weapons or the indis-
criminate use of weapons. It stipulates that ‘the employment of means of combat,
and any methods which strike or affect indiscriminately the civilian population
and combatants or civilian objects and military objectives, are prohibited’. As
to the possible banning of incendiary or neo-conventional weapons, the ICRC
takes the stand that it should not be envisaged within the framework of the two
Draft PrOtOCOlS. It therefore COnVCnCd a Conference Ofgovernment CXPCrtS Which
could lay the basis for a future ad hoc diplomatic conference.

As regards States, most of them agree that there are two categories of weapons—
nuclear and chemical—which call for a special solution. Owing to their
strategic importance, their possible banning or restriction can only be discussed
in a disarmament forum, where manufacturing and stockpiling are also consid-
ered as well as procedures for verifying whether possible prohibitions are com-
plied with. The international forum which has so far been used to this effect is
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the Geneva Conference of the Committee for Disarmament (CCD) in which a
limited number of States, including the Soviet Union, the United States and the
United Kingdom, take part.

The opinions of States are divided about incendiary and neo-conventional
weapons, as well as any future types of weapons. A group of States, made up
of Afro-Asian countries, a few Latin American countries and some Western
States (such as Sweden), strongly advocate that an ad hoc diplomatic conference
should ban at least some incendiary and neo-conventional weapons. At the 1974
Session of the Geneva Diplomatic Conference six States, namely Egypt, Mexico,
Norway, Sweden, Switzerland and Yugoslavia, submitted a working paper pro-
posing that the use of some of these arms be restricted or prohibited, because
they are either indiscriminate in their effects or cause unnecessary suffering, and
also because they have no great military value.® The major Western countries
have taken a rather cautious stand on the subject; they have pointed out that,
should the possible banning of those weapons be discussed, the only appropriate
forum would be the CCD.%° The Soviet Union and other socialist countries have
strongly supported the Third World requests that napalm and neo-conventional
weapons be prohibited. They have however joined the major Western countries
in maintaining that the examination of this matter should be taken up
by an international forum directly concerned with disarmament, such as the
CCDA

The implications of the adoption of either solution are evident. In an ad hoc
diplomatic conference those States which at present oppose the CCD solution
would command a solid majority, and would faitly easily succeed in adopting
sweeping bans on several weapons despite any possible resistance or opposition
by the great Powers. The ensuing treaty or treaties could however run the risk of
remaining a dead letter if they are not acceded to by the great Powers. The CCD,
on the other hand, would be likely to take a more cautious and realistic stand.
Nonetheless, the fact that it is composed of a limited number of States and that its
wary attitude could cause great delays in reaching any agreement on the subject is

looked upon adversely by Third World countries.

3% See CDDH/DT/2, pp. 3-11.

Several other States have favoured the banning of cruel and inhuman weapons. See e.g. Ghana
(CDDH/SR. 10, p. 10), Romania (ibid., SR. 11, p. 4), Denmark (ibid., SR. 12, p. 14), Uganda
(ibid., SR. 13, p. 3), Federal Republic of Germany (ibid., p. 8), Bangladesh (ibid., SR. 18, p. 5),
Zaire (ibid., SR. 19, pp. 2-3).

40 See, e.g., the Comment by Canada and Denmark on the Reports of the UN Secretary-
General on Respect for Human Rights in Armed Conflicts, UN Doc. A/8313 (15 June 1971), on
pp- 13 and 22, 24-25 respectively.

The same stand was taken by some Latin American countries, such as Brazil (CDDH/
SR. 10, p. 11).

41 Ukraine (CDDH/SR. 11, p. 19), Hungary (ibid., p. 22), USSR (ibid., SR. 12, p. 8), Byelorussia
(ibid., SR. 14, p. 14).
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5. The Protection of Civilians

It is common knowledge that civilians are among those who suffer the most from
the scourge of war. The protection afforded by international law is indeed very
unsatisfactory.

There exist at present a few general principles on the matter. One can mention,
first, the principle whereby civilians must not be the object of deliberate attacks.
Its weak point is that in the heat of a battle it is difficult to ascertain whether
or not an attack on civilians is intentional. Stares that resort to such a course of
action could claim that the attack was unleashed by mistake or by negligence.
One could argue that in this case compensation must be paid. Yet, even assum-
ing that this is correct, the authors of the attack would not be answerable as war
criminals.

The second principle states that only military objectives can be hit, whether or
not they are located in ‘undefended places’. Accordingly, civilians and—subject
to the considerations below—civilian objects must be spared. The big deficiency
of this principle consists in the fact that no definition of ‘military objective’ has
ever been agreed upon. As a result, States are free to regard as military targets—in
addition to such military objectives as war depots, barracks, lines of communi-
cation and, generally speaking, those objectives that clearly have a military char-
acter—also industrial plants, dikes, and places where civilians work or receive
social services.

The third principle provides that whenever military objectives are attacked,
precautions must be taken for the protection of civilians. The rule is so vague that
it can hardly amount to a safe standard of conduct.

The fourth principle states that any incidental damage caused to civilians by
hitting a military objective must not be out of proportion to the military gain
achieved by the attack. The rule of proportionality has a questionable value.
Professor R. R. Baxter, a great authority on the laws of war, has said thac: © . . .
proportionality to the military advantage to be gained. . .calls for comparing two
things for which there is no standard of comparison. Is one, for example, com-
pelled to think in terms of a certain number of casualties as justified in the gain-
ing of a specified number of yards? Such precise relationships are so far removed
from reality as to be unthinkable’.4?

A further principle, open to the same criticisms because it relies also on pro-
portionality, provides that civilian property, including means necessary for the
survival of the population (such as crops and food supplies) can be legitimately

42 BAXTER, Criteria of the Prohibition of Weapons in International Law. in Festschrift fiir Ulrich
Scheuner, Betlin, 1973, p. 46. Although the above-quoted reference to proportionality is made by
Baxter with respect to the principle prohibiting weapons which cause unnecessary suffering, his
remarks, [ submit, have a more general scope and hold true for any application of the concept of
proportionality.
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destroyed, if their destruction is required by military necessity and is not out of
proportion to the military advantage gained.

One can add that international humanitarian law, as it stands at present, is
inadequate in yet another respect: it allows the taking of reprisals against enemy
civilians other than those interned on the territory of the adversary or living
under occupation. As a result, civilians living in their own country or in combat
areas are exposed not only to the daily risk of belligerent hostilities but also to
legitimate reprisals.

Far from being improved by adequate changes in international law, in recent
years the situation [ have been describing has even worsened. As a consequence of
fresh developments in military strategy and in war techniques new strains have
been put on the relevant body of international law. What have been termed cor-
rectly the ‘war of the poor’ and the ‘war of the rich’ have both contributed to
cause new tensions and difficulties, as well as unprecedented perils to civilians.

The ‘war of the poor’ assumes mainly the form of guerrilla warfare which is
carried on by ‘irregulars’, namely by independent military groups often acting in
connection with, or within the context of, an inter-state war, usually in the rear
or on the flanks of the adversary. As a rule, guerrilla operations are characterized
by three features which entail grave risks for the population. First, as I mentioned
previously, guerrilla fighters normally do not fulfill all conditions required by the
I1I Geneva Convention of 1949 for combatants in order to be considered legit-
imate belligerents: they usually have neither a fixed distinctive sign recognizable
at a distance, nor do they carry arms openly. Consequently the adversary will
find it difficult, if not impossible, to distinguish between civilians and irregular
combatants; and the former will run the risk of being treated as guerrilla fighters
and being subjected to the rigours of martial law. The second feature of guerrillas
is that as a rule they rely heavily upon the support of the civilian population; at
least a part of the population gives them shelter and provides them with essential
material assistance. Since it is not easy to determine which sections of the popu-
lation support guerrillas, the regular enemy combatants might be led to narrow
down the protection to which the civilian population is entitled. Finally, a third
feature of guerrilla warfare which is likely to cause, and has in fact frequently
caused, grave perils to civilians is the practice of terrorism to which guerrilla
forces often turn. The principal victims of this boundless violence are commonly
the members of the civilian population.

The ‘war of the rich’ poses different, through equally serious dangers to civil-
ians. This type of war takes the form of electronic warfare—war carried out by
means of highly sophisticated devices such as guided missiles, bombs identify-
ing their target through infra-red, radar or seismic instruments—or of ecological
warfare, including the use of defoliants, herbicides etc.; or it can even entail resort
to such destructive weapons as nuclear bombs, or chemical substances. There is
no need to elaborate here upon the tremendous implications that such warfare
as well as the resulting expansion of military objectives, can have for the civilian
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population. One needs no special knowledge or demonstration to realize that
usually it is civilians who actually bear the brunt of these new methods of war;
for the main feature of nuclear, electronic and ecological warfare consists in the
far-reaching and indiscriminate devastation it brings about. This explains why,
as it was recently pointed out, ‘an increasing number of those killed in wars are
civilians: some 5 per cent in the First World War, some 50 per cent in the Second
World War, perhaps around 60 per cent in the Korean war. And for the Vietnam
war some 70 per cent of the disabled have been stated to be civilians'43

What are the efforts made by the ICRC and States to improve the present
situation? The ICRC has taken a very progressive, though realistic and well-
balanced stand. In Draft Protocol I, which it submitted to the Geneva Diplomatic
Conference, it suggested a series of provisions which, if accepted, would greatly
improve the plight of civilians. The ICRC has adopted a twofold course of action:
it has strived to ameliorate the existing rules by greatly expanding the protection
afforded to civilians; and also, it has endeavoured to fill the present gaps in inter-
national law by proposing regulations for cases and situations which so far have
not been covered by any legal restraint.

Even a cursory examination of the ICRC proposals can show how progres-
sive they are. First of all, the ICRC has restated the general principle concerning
attacks against the civilian population as such, but by so doing, it has ruled out
the notion of ‘intention’.*4 Secondly, it has elaborated some provisions which aim
at defining ‘military objectives™ any definition of such a difficult class of objects is
open to criticism. Yet, the ICRC definition seems to be both sufficiently flexible
and general, and capable of circumscribing to some extent the targets of military
action.®?

Inaddition, the ICRC has proposed that certain important objects should never
be attacked. They are both ‘objects indispensable to the survival of the civilian
population’ (such as foodstuffs and foodproducing areas, crops, livestock,

*3 Statement made by the representative of Sweden on March 7, 1974, in the general debate
of the Diplomatic Conference (text provided by the Swedish Delegation to the Conference on
Humanitarian Law), p. 7. The text is summarized in CDDH/SR. 14, pp. 2-8.

In general, on the protection of civilians in modern warfare, see the fundamental remarks of
BINDSCHEDLER, Die Unterschcidung zwischen Zivilbevélkerung und Bewaffneten Kriften—FEin
Grundproblem des Kriegsrechts in der heutigen Zeit, in Festschrift fiir Verdross, Miinchen, 1971,
pp- 55-69.

4 Art. 46, para. 1 provides: ‘The civilian population as such, as well as individual civilians, shall
not be made the object of attack. In particular, methods intended to spread terror among the civil-
ian population are prohibited’. Thus, the notion of intention was retained only in connection with
‘terror bombing. The reasons for this stand are stated in [CRC, Draft Additional Protocols etc.,
Commenzary, cit., p. 57.

5 Art. 47, para. 1 provides: ‘Attacksshall bestrictly limited to military objectives, namely, to those
objectives which are, by their nature, purpose or use, recognized to be of military interest or whose
total or partial destruction, in the circumstances ruling at the time, offers a distinct and substantial
military advantage’. See also para. 2, as well as Art. 43 ('In order to ensure respect for the civilian
population, the Parties to the conflict shall confine their operations to the destruction or weakening
of the military resources of the adversary and shall make a distinction between the civilian population
and combatants, and between civilian objects and military objectives’; emphasis added).
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drinking water supplies and irrigation works)*® and ‘works and installations
containing dangerous forces’ (such as dams, dykes and nuclear generating
stations), whose damage or destruction could release natural or artificial elements
that mighe gravely imperil the civilian population.*”

The ICRC has then elaborated a rule prohibiting, in general terms, indiscrim-
inate atracks and, in particular, the so-called carpet or target area bombings.*® It
has also greatly improved the traditional rules concerning proportionality*® and
the precautions which should be taken when attacking.®® Furthermore, it has
striven to develop the existing but so far unworkable rules on ‘undefended places’
and ‘safety zones), so that they can offer belligerents a real possibility of agrecing
on the setting up of ‘sanctuaries’ for civilians.”! Lastly, the ICRC has filled a ser-
ious gap, by suggesting a provision whereby ‘attacks against the civilian popula-
tion or civilians by way of reprisals are prohibited’ (Art. 46, para. 4).

What is the stand taken by States with regard to such ICRC proposals? The
major Western military powers have adopted a somewhat negative attitude. They
seem to consider that most of the ICRC draft rules cannot be reconciled with
military demands. Thus, for instance, on several occasions the delegate of the
United States pointed out that the provisions prohibiting indiscriminate atracks
‘would fundamentally change the nature of conventional war and would preclude
nuclear war almost completely’.> It seems that, in the view of the United States,
this would have a negative impact on the present balance of power and global
strategic situation. A United States delegate argued that his country favours the
prohibition of any bombing of civilians which is intended to terrorize them; in
addition the United States would prohibit ‘a deliberate aerial bombardment of a
city containing no military targets’ and would equally oppose ‘deliberate rocket
attacks on urban population centers’>> And, at the same time, the United States
is in favour of devising rules aimed at ensuring that armed forces avoid ‘unneces-
sary injuries to civilians and damage to civilian property’, and at making ‘safety
a workable concept’>* It would appear that the United States is not prepared to
go beyond this limit; in particular, the United States is not disposed to accept
any substantial restriction on those attacks on military objectives which can also
involve civilians.

46 Arce. 48.

47 Art. 49.

48 Art. 46 para. 3 and lett. 4.
% Art. 46 para. 3 letc. 4.

0 Arts 50 and 51.

5t Arts 52 and 53.

32 Sec e.g. the statement made by the US delegate (G. Aldrich) in the Sixth Committee of the
General Assembly (1973), UN doc. A/C.6/SR. 1450, pp. 15-16 as well as before the US House
of Representatives Sub-Committee on International Organizations and Movements, Hearings
quoted above, at note 33, p. 98. See also BaxTER, The Evolving Laws of Armed Conflicts, in Military
Law Review, vol. 99,1973, p. 108,

5> See the above-mentioned statement by Major General G.P. Prugh, pp. 104-105.

3% See the statement made in 1973 by G. Aldrich, USA delegate to the Sixth Commitree of the
General Assembly, UN doc. A/C.6/SR. 1450, p. 16.

w
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A similar stand has been taken by the United Kingdom, Canada, and France,
who have argued that great restraint should be used in dealing with problems con-
cerning aerial bombardment. To this effect Canada and France put forward some
proposals which are aimed at narrowing the scope of the ICRC draft articles.>

By contrast most Afro-Asian countries seem to favour the ICRC suggestions
and have even proposed some wordings which place greater restrictions on States,
by better safeguarding the civilian population.>® Some Western countries such as
Australia, Austria, the Netherlands, Norway, the Federal Republic of Germany
and Sweden have associated themselves with this attitude.>”

As to the socialist countries, they have so far shown a great deal of caution.
One could venture to say that generally speaking they have endeavoured to avoid
taking any definite stand on the major problems involving methods of combat.
It would seem, in particular, that the Soviet Union is somewhat divided between
the need to safeguard its interests as a major military power and the desire to join

the countries of the Third World.>®

6. International Supervision

Next we come to the fifth area announced at the beginning of this paper—=zbe
procedures for supervising the implementation of the laws of war. It is well known
that very often laws are not complied with by belligerents, and that there is no
effective international mechanism responsible for verifying the existence of
breaches and inducing belligerents to remedy them. Customary international law
does not set up any such mechanism. States therefore can only rely on traditional
means of supervision—such as Protecting Powers, which are third countries
appointed by each belligerent to protect its interests, subject to the consent of the

55 See e.g. the amendments proposed by Canada in doc. CDDH/III/79 and by France in doc.
CDDH/111/41.

56 Seee.g. theamendments proposed by Ghana, Nigeria, Ugandaand Tanzaniain doc. CDDH/
111/38 and by Algeria, Democratic Republic of Yemen, Egypt, Iraq, Libya, Morocco, Kuwait,
Sudan, Syria, United Arab Emirates, in doc. CDDH/I11/48/Rev. 1. See also the statements by the
representatives of Egypt (CDDHY/SR. 10, p. 3), Morocco (ibid., SR. 13. p. 14) and Madagascar
(1bid., p. 14).

37 Sie e.g. the amendments proposed by Australia in doc. CDDH/I11/49 (definition of mili-
tary objectives, and protection of foodstufFs and food producing areas), and in CDDH/I11/55 and
CDDHY/II1/60 (protection of the natural environment), as well as the statement by the Australian
representative in CDDH/SR. 14, p. 13. See also the amendment co-sponsored inter alia by Austria,
the Netherlands and Norway, in doc. CDDH/II1/57 (on prohibition of reprisals against civilian
objects), and the statements by the representatives of the Federal Republic of Germany (in CDDH/
SR. 13, p. 7) and Sweden (ibid.. SR. 14, pp. 3—4; cp. also UN doc. A/8313, pp. 58-59).

58 Some socialist countries have sponsored or co-sponsored amendments aiming at widening
the protection of civilians. See e.g. doc CDDH/111/57, co-sponsored by USSR, prohibiting repris-
als against civilian objects; doc. CDDH/III/58, submitted by Czechoslovakia and the German
Democratic Republic, to the same effect; doc. CDDH/111/64 submitted by Czechoslovakia, the
German Democratic Republic and Hungary, on the protection of natural environment.

See also the statements by the representatives of Romania /CDDH/SR. 11/p. 5), Hungary (ibid.,
p- 21), Czechoslovakia (i6id., SR. 13, p. 17).
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other party to the conflict, and commissions of inquiry or other fact-finding bod-
ies. The problem is, however, that all these bodies can only be set up if the States
concerned agree to them, which normally is not the case. As to treaty law, the
1949 Geneva Conventions suggest two procedures: first of all, these Conventions
take over from customary law the Protecting Powers system and improve it both
by specifying the tasks of such Powers and by laying down that, in the event of
their not functioning, the ICRC can step in as a substitute organization, pro-
vided that the belligerents so decide; secondly, the Conventions make provi-
sion for the possible establishment of commissions of enquiry. Yet, in the course
of the various armed conflicts which have been occurring since World War II
neither system has ever been resorted to. There is good reason for this attitude of
States. The Protecting Power system envisaged in the 1949 Conventions is inad-
equate in that—in common with customary international law—it rests on the
assumption that each belligerent is willing to appoint a Protecting Power and to
accept the Protecting Power appointed by the adversary. If this will is lacking,
no Protecting Power is designated, because the Conventions do not envisage any
procedure for appointing them in the event that the belligerents do not come to
an agreement. As to the possible stepping in of the ICRC as a substitute organiza-
tion, it is made conditional on the express consent of all the parties to the conflict.
Under the Conventions States are only bound to accept the offer by the ICRC
to assume the ‘humanitarian functions’ performed by Protecting Powers. Such
functions, however, do not include the task of supervising the application of the
Conventions.>®

The requirement that all belligerents concerned should be in agreement also
underlies the enquiry procedure. This may well explain why no enquiry has ever
been conducted concerning alleged violations of the 1949 Conventions, not even
in the 1973 Middle East conflict, when the ICRC submitted some interesting
suggestions to the parties concerned.®?

This state of affairs has raised widespread anxiety and concern among States
and stimulated international efforts aimed at improving the present systems of
scrutiny. Two main questjons have been raised and debated at great length. First,

5% Accordingto ABI-SAAB, Le renforcement du systéme d application des régles du droit humanitaire,
in Séminaire sur l'enseignement du droit humanitaire dans les institutions militaires, Sanremo, 618
Novembre 1972, Sanremo 1973, ‘le contréle de I'application des Conventions constitue également
une tiche humanitaire, dans la mesure ot il fournit une garantie aux stipulations substantielles
dont le contenu est . . . humanitaire’. Yet, if supervision proper were also among the humanitarian
functions mentioned in articles 10/10/10/11 para. 3 of the Conventions, why did the drafters of the
Conventions specify that only ‘the humanitarian functions performed by the Protecting Powers
under the present Convention’ could be assumed by the ICRC or another humanitarian organiza-
tion? It is my submission that the framers of the Conventions decided to confer only ‘humanitar-
ian’ functions on these organizations in order to counterbalance the fact that it was imposed upon
States to accept the offer of the ICRC or another humanitarian organization to act in case of failure
of the Protecting Powers system.

% The ICRC proposals are summarized in 7he ICRC in Action: ICRC Information Notes,
Geneva, 20 Dec. 1973, No. 206 4, p. 6.
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to what extent and by which means is it desirable to strengthen the Protecting
Powers system? Secondly, with respect to which specific rules of warfare should
this system work; that is to say, should Protecting Powers oversee the application
of all rules of warfare or instead should they confine themselves to scrutinizing
the implementation of rules other than those concerning combat operations?

Let us consider first the question of strengthening the Protecting Powers sys-
tem. The proposals submitted by the ICRC in its Draft Protocol I are aimed at
improving the present means of supervision. The ICRC elaborated a series of
important devices designed to overcome various difficulties that so far have pre-
vented the Protecting-Powers system from working.®' These ingenious sugges-
tions greatly increase the chances that this system actually will be set in motion
in the future. Furthermore, the ICRC is willing to assume the role of substi-
tute organization in the event of there being no Protecting Power. The ICRC
has made clear, however, that it would be prepared to exercise this function only
under several specific conditions. First, it has ruled out its serving as an auto-
matic ‘fall-back’ institution. In other words, it considers that it should not be
duty-bound to act, but should retain its liberty to offer its services to the parties
to a conflict whenever it deems fit. Secondly, its intervention ought to be agreed
to by the parties concerned; with the consequence that the opposition of one
belligerent would prevent it from performing its functions. Thirdly, the ICRC
would not have to function from the outset of a conflict, but only in case of fail-
ure of the Protecting Powers system to work. It is the opinion of the ICRC that its
stepping in from the inception of the conflict might easily result in the parties to
the conflict losing all interest in the designation of Protecting Powers. Fourthly,
the ICRC has maintained that although its tasks would include consideration of
alleged violations of the Conventions and the Protocol and reporting of the find-
ings to the interested parties, it would not be appropriate for it to make enquiries
as to the veracity of alleged violations, and publish the results thereof. In other
words, it does not intend to exercise supervisory functions proper. Fifthly, the
Committee has made known that in order to fulfil its functions it would need to
be supplied with adequate funds and staff. Therefore, its functioning as a substi-
tute organization would be greatly dependent on the possibility for it to secure
appropriate financial support.?

6! Thus, Art. 5, para. 4, of Draft Protocol I provides that “The maintenance and acceptance
of Protecting Powers for the sole purpose of applying the Conventions and the present Protocol
shall not affect the legal status of the Parties to the conflict or that of the territories over which they exer-
cise authority’ (emphasis added). Para. 5 of the same Article states: ‘The maintenance of diplomaric
relations between the Parties to the conflict does not constitute an obstacle to the appointment
of Protecting Powers for the sole purpose of applying the Conventions or the present Protocol’
(emphasis added).

62 See the statements by ICRC representatives reported in: ICRC, Conference of Government
Experts, IInd Session (3 May-3 June 1972), Report on the Work of the Conference, vol. 1, 1972,
pp- 180-181, paras 4.68—4.72; ICRC, Draft Additional Protocols etc., Commentary, cit., p. 13.
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Let us now turn to the position taken by States on the Protecting Power ques-
tion. The debates in the United Nations and at the Geneva Conference point to
the conclusion that most Western and Afro-Asian States (the latter under the
impulse of the Arab States) are keen on elaborating satisfactory procedures for
the appointment of Protecting Powers and are ready to agree that, should this
system fail to work, a humanitarian organization could step in and perform all
functions of the Protecting Powers, even if one of the belligerents is not agreeable.
In other words, the aforementioned groups of States pursue a twofold purpose.
They endeavour to work out a procedure for facilitating an agreement between
belligerents on the appointment of Protecting Powers. They also intend to take
realistically into account the possibility that, despite the working of this proced-
ure, no Protecting Powers may be appointed. It is for such a case that those States
try to provide for the stepping in of a substitute organization capable of function-
ing without the ad hoc consent of belligerents.®3

Against this common backgrpund, however, three main positions can be iden-
tified among the States just refetred to. A solution which at present appears to
command the greatest favour is supported by various States, among which are the
United States,®* Belgium and the United Kingdom,®> Pakistan®® and Greece.®” It
pivots on two elements. First, in the event of disagreement between the parties or
unjustified delay in the designation and acceptance of the Protecting Powers, the
ICRC will offer its good ofhces; some procedural devices are envisaged for
the purpose of permitting the ICRC to attain the agreement of belligerents on the
Protecting Powers. Secondly, if despite the action of the ICRC no Protecting Power
is appointed, the parties to the conflict are duty-bound to accept a possible offer by
the ICRC to act as a substitute. Clearly both elements constitute a great step for-
ward. Itis worth stressing thatunder this proposal the procedure forarriving at the
creation of a supervisory machinery falls into three stages: in the first one contacts
are envisaged between the belligerents with a view to reaching an agreed appoint-
ment of the Protecting Powers; if the contacts have not led to positive results, one
moves to the second stage, which is dominated by the ICRC mediation aimed at
promoting an agreement between the parties. If even this stage yields no results,
the third one will start, in which the ICRC may decide to act as a substitute organ-
ization, regardless of the attitude or the reaction of the parties concerned.

3 Among the States favouring the strengthening of the Protecting Power system were inter alia
Egypt (CDDH/SR. 10, pp. 3-4), Pakistan (ibid., SR. 11, pp. 8-9), Jordan (ibid., SR. 12, p. 10),
Holy See (ibid., p. 12), Denmark (ibid., p. 14), Venczuela (ibid., SR. 13, p. 4), Republic of Korea
(ébid., p. 5), Federal Republic of Germany (i6id., p. 8), United Kingdom (ibid., p. 9), Switzerland
(ibid., p. 16), Austria (ibid., SR. 14, pp. 14-15), Argentina (ibid., SR. 17, p. 10), New Zealand
(ibid., pp. 11-12), Japan (ibid., SR. 18, p. 7), Iraly (ibid., p. 8), Iran (ibid., p. 9). As to the position of
the United States, see inter alia AIC.6/SR. 1450, p. 14.

64 Amendment contained in doc. CDDH/1/64.

¢5 Amendment contained in doc. CDDH/1/67.

66 Amendment contained in doc. CDDH/1/24.

67 Amendment contained in doc. CDDH/1/31.
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A second solution, which aims at strengthening the role of the ICRC, was sug-
gested by Italy in an amendment submitted to the 1974 Session of the Diplomatic
Conference 58 Under it, the ICRC, instead of stepping in as the result of a fail-
ure to appoint the Protecting Powers, should start functioning as a substitute
organization—provided of course it deems it expedient and advisable—from the
outbreak of hostilities and until such time as the Protecting Powers begin to exer-
cise their functions. The Italian amendment envisages also three stages in the
procedure for appointing a body of scrutiny. But while in the view of the support-
ers of the first position considered above the initial stage would consist in con-
tacts berween the parties concerned, followed by the mediation of the ICRC and
the possible functioning of the ICRC as a substitute; adding the provision of the
Italian amendment, the ICRC would assume supervisory tasks at the first stage.

Finally, a third position was taken by a number of Arab States, who submitted
an amendment, concerning the intervention of a substitute organization in the
event of no Protecting Powers being appointed.®® Under this amendment if no
Protecting Power is appointed, ‘the Parties to the confict shall accept as a substi-
tute for the Protecting Power an impartial humanitarian organization, such as
the ICRC, appointed by one of the Parties and zccepted by the other Party, or, in
the last instance, appointed by the Conference of the High Contracting Parties,
in conformity with article 7’. There are two major differences between the Arab
proposal and that supported by the majority of States. First, while the latter pro-
posal authorizes the ICRC to offer its services and obliges the States concerned
to accept this offer, the former does not envisage solely the ICRC, but speaks of
‘an impartial humanitarian organization, such as the ICRC’. Secondly, and more
importantly, the Arab proposal does not oblige belligerents to accept the offer of
the humanitarian organization. On the contrary, it requires their consent to the
intervention of the substitute organization. It is apparent that under this amend-
ment the role of the ICRC is eventually lessened. To be sure, the Arab proposal
provides for a means to overcome a possible lack of consent by the concerned
parties, by deferring the appointment of the substitute to a Conference of the
Contracting Parties. The fact however remains that it ultimately attaches decisive
importance to such a conference instead of to the ICRC. This tendency to down-
grade the ICRC and to enhance instead the Contracting Parties is even more
apparent in an amendment submitted by the Syrian Arab Republic, whereby, if
the Protecting Powers system fails to work, the only way out appears to be the
designation of a substitute by a conference of the Contracting Parties.”

Unlike the States so far discussed, socialist countries do not seem enthusiastic
about the idea of actually improving international supervision. They insist on
the need to avoid any kind of interference in the internal affairs of States and,

s* CDDH/1/50.
¢ See doc. CDDH/I/75 (submitted by Algeria, Egypt, Iraq, Jordan, Kuwait, Lebanon, Libya,
Morocco, Oman, Quatar, Sudan, United Arab Emirates, Democratic Yemen).

70 See doc. CDDH/1/62.
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generally speaking, reaffirm with respect to the laws of war their traditional mis-
trust in international mechanisms of scrutiny. It may be useful to quote here what
was stated in 1973 by the delegate of the Soviet Union, in the Sixth Committee of
the General Assembly. He said:

Alchough it was convinced of the need to put an end to the persistent violations of exist-
ing rules, the USSR did not think that it would be useful to set up new machinery with
supra-national functions. It was sufficient to use existing institutions and to punish those
who were guilty of military crimes against humanity.”!

In keeping with this general position, the Soviet Union, Byelorussia, and the
Ukraine submitted to the 1974 session of the Geneva Diplomatic Conference
an amendment which, though it includes some procedural devices suggested by
the ICRC for the purpose of facilitating the appointment of Protecting Powers,
ultimately does not represent any actual step forward with respect to the exist-
ing system. Essentially, the amendment makes the creation and the functioning
of any international system of scrutiny conditional on the consent of the parties
concerned. It clearly provides that the ICRC may offer its services for the purpose
of inducing the contending States to reach an agreement on the appointment of
the Protecting Powers: yet, it is well stressed that such services may be offered
‘subject to the consent of the Parties to the conflict concerned’. Furthermore, the
assumption of the functions of substitute by any humanitarian organization in
the event that no Protecting Powers are appointed, could take place only ‘pro-
vided the Parties to the conflict so agree’’? In that under this amendment the
entire procedure in all its stages rests on the consent of the States concerned, one
fails to see to what extent its adoption could improve on the provisions of the
1949 Geneva Conventions.

The second question framed at the beginning of this section was whether the
Protecting Powers should perform their tasks solely with regard to international
rules concerning victims of war, or should supervise also the application of rules
concerning the actual conduct of hostilities as well as means and methods of com-
bat. Thus far this question has not arisen, in practice, because the 1949 Geneva
Conventions, which entrust Protecting Powers with supervisory functions, do
not cover with their substantive provisions the area of the conduct of hostilities.
As to customary international law, it is for belligerents to define in each case
the competence of their Protecting Powers. It does not seem that so far belliger-
ents have ever extended this competence so as to include the supervision of the
conduct of military operations. The problem does arise now because the Draft
Protocol on international conflicts, worked out by the ICRC, contains several
provisions on means and methods of combat and the protection of civilians from
the danger of hostilities.

71 UN doc. A/C.6/SR. 1452, p. 19. Sec also the Soviet reply in UN doc. A/8313, p. 68.
72 See doc. CDDH/1/70.
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The ICRC has taken a rather cautious stand on the matter; yet it appears to
disfavour the possibility for Protecting Powers to exercise their functions within
the combat zone.”? As to States, most of them have not yet said whether or not the
supervisory system should work solely with respect to some parts of the Protocol.
The inference could be that in the opinion of the majority of States the Protecting
Powers or their substitute should perform their functions with regard to all
sections of the Protocol, irrespective of their scope and contents. Yet, it would
be more accurate to avoid any premature conclusion from the silence of those
States.

For reasons of their own the United States and the United Kingdom have
taken a stand essentially similar to that of the ICRC. A United States represen-
tative stated that ‘outside supervision is neither traditional nor easy to visualize’
with respect to the rules concerning the methods and means of war and the pro-
tection of civilians behind the enemy’s line.”* The British delegate endorsed this
stand without however expanding on the reasons behind it.”5 Here again, it is not
difficult to grasp why some States, especially major military powers, prefer such
an approach to supervision. Military demands oppose the presence of any third
party in the zone of actual combat. As was pointed out by a learned author, super-
vision of military operations would involve ‘a direct inroad on the commander’s
power of decision’”® Furthermore, it would entail, for the supervising body, ‘the
awkward task of weighing immediate military interests against a set of insufhi-
ciently clarified, wide principles (such as protection of the civilian population,
prohibition of unnecessary suffering, or prohibition of perfidy).””

One could object, however, that if the major military Powers deem it contrary
to their interest to allow supervision of compliance with rules of combat, they
should at least agree to the elaboration of somewhat more detailed provisions
on the conduct of hostilities. This would compensate for the lack of supervision

3 In this connection the following was pointed out by the ICRC: "The First and Second
Conventions, as well as Part II of the Fourth Convention, which apply mainly to the battlefield
or its immediate surroundings, determine the role which the Protecting Powers are called upon to
play in this field; that role will be similar with respect to the provisions in question in the present
draft. The Conventions did not go further than to reaffirm tasks that were traditionally conferred
upon the Protecting Powers by customary international law and did not provide for their presence
in relation to the actual fighting . . . The mandate of a Protecting Power for the purposes of the
application of the Conventions and the Protocol does not include enquiries into violations of those
instruments, the findings of which would be made the subject of a public report which would be
submitted to the attention of intergovernmental organizations. Besides, by laying down in a separ-
ate article (Art. 52/53/132/149) a special procedure for enquiries into violations, the Conventions
clearly show that the supervision exercised by the Protecting Powers does not extend to such cases’
(ICRC, Commentary, cit., p. 9).

"4 See the statement by Major General G.S. Prugh, quoted above (in note 33), p. 103.

"5 Statement of the UK delegate in the Sixth Committee of the UN General Assembly, 1973
(UN doc. A/C.6/SR. 1453, p. 17).

"6 KALSHOVEN, The Law of Warfare, a Summary of its Recent History and Trends in Development,
1973, Leiden, p. 115.

"7 Op.loc.cir.
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on the matter, because the standards by which the conduct of States should be
gauged would allow a more fair assessment of how belligerents behave.

7. Internal Armed Conflicts

The last topic to be considered in this paper is very tricky and complex: it refers to
the legal regulation of civil wars, or—to use an up-to-date terminology—of armed
conflicts not of an international character.

It is striking that despite the increasing frequency of such conflicts, the relevant
international regulation is very poor and far from satisfactory. As stated above,
only a few rules govern this sensitive area; for the main part, civil wars remain
within the province of municipal criminal law, of course much to the benefit
of the incumbent authorities. As to customary international law, very few rules
concerning inter-state wars have evolved in such a way as to also cover internal
conflicts. Mention can be made of some general rules concerning the protection
of civilians: the rule prohibiting deliberate attacks upon civilian populations, the
principle whereby military objectives only can be attacked, and the rule provid-
ing that reasonable care must be taken in attacking military objectives so that by
carelessness a civilian population in the neighbourhood is not bombed.”® Except
for the rule forbidding deliberate attacks on civilians as such and for the general
principle whereby ‘distinction must be made at all times between persons taking
part in the hostilities and members of the civilian population to the effect that the
latter be spared as much as possible’? this small body of international laws also
applies to high-level internal conflicts; that is to say, civil wars proper, in which
the armed forces opposing the authorities in power are organized and occupy a
part of the territory, and the hostilities are of considerable intensity and continue
for a sufficiently long period of time.

Low-level internal conflicts are covered primarily by treaty law, namely by
Article 3 common to the four Geneva Conventions of 1949, and by a few provi-
sions of the United Nations Covenant on Civil and Political Rights of 1966.8°

78 See inter alia the statement on the Spanish civil war, made on June 21, 1938 in the House of
Commons by the British Prime Minister. He listed the rules of international law that in the opin-
ion of the British Government apply both to internal and international armed conflicts: House of
Commons, Debates, vol. 337 (1938), cols. 937-939. See Cassese, The Spanish Civil War and the
Development of Customary Law Concerning Internal Armed Conflicts, in Cassese (Editor), Lectures
in International Law, Pisa 1975 (also in this volume).

79 These rules were restated in operative para. 1 of the UN General Assembly resolution 2444
(XXIIL), adopted unanimously in 1969. As this resolution refers to ‘armed conflicts’, hence both
to international and internal armed conflicts, one could argue that, by adopting it, the General
Assembly intended to confirm customary rules relating, inter alia, to all kinds of non-international
armed conflicts (provided of course that they do not amount to mere riots or sporadic distur-
bances). Cp. KaLsHOVEN, Applicability of Customary International Law in Non International Armed
Conflicts, in CassEse (Editor), Lectures in International Law, Pisa 1975.

80 See Art. 4 of the Covenant.
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Yet, the Covenant is not yet in force, and Article 3 has three major deficiencies.
First, the minimum rules it contains do not cover the whole area of internal armed
conflicts. They only protect certain fundamental human rights of two categories
of persons: (a) non-participants in the armed conflict; and (b) persons who, hav-
ing engaged in hostilities, have subsequently laid down their arms. Article 3 does
not regulate actual combat, nor does it grant any specific protection to the civil-
ian population against the effects of hostilities. Even from a strictly humanitarian
point of view, the article has several serious gaps; thus, for instance, it does not
provide for the passage of food and relief supplies for non-combatants.

The second shortcoming of Article 3 is that it leaves great latitude to
Contracting States as to when its provisions begin to apply. It does not define
the key term ‘non-international armed conflicts’; consequently, it is not clear at
what level of internal disturbance the provisions of Article 3 become applicable.
Neither does Article 3 entrust any international authority with the task of verify-
ing whether or not a domestic disorder is in progress which should be deemed to
fall under the purview of its provisions.

The third deficiency of Article 3 is that it does not confer on any international
body the power to supervise compliance with its provisions by the contending
parties; it confines itself to providing that ‘an impartial humanitarian body, such
as the ICRC, may offer its services to the Parties to the conflict. As a result,
Contracting States, assuming that they decide to consider that an internal armed
conflict falls under Article 3, retain a large margin of discretion as to the actual
extent to which they apply Article 3. This explains why since 1949 that rule has
been applied in so few instances, although domestic armed conflicts have been
very numerous.8!

This being so, in many international quarters, and above all in the International
Conference of the Red Cross and the International Committee of the Red Cross,
it was ardently urged that Article 3 be elaborated and supplemented by a new
Protocol aimed at greatly expanding the protection it at present affords to victims
of internal conflicts.®? Any widening of the provisions of Article 3 amounts to

81 On the practice concerning the application of Art. 3 see inter alia DRAPER, The Geneva
Conventions of 1949, in Recueil des Cours, 1965-1, p. 91 ff; FaLk (Editor), The International Law of
Civil Law, Baltimore and London 1971; MIGLIAZZA, L'évolution de la réglementation de la guerre 4
la lumiere de la sauvegarde des droits de I'homme, in Recueil des Cours, 1972-111, pp. 212-220; Bonb,
The Rules of Riot. Internal Conflict and the Law of War, Princeton 1974; VEUTHEY, Les conflits armés de
caractére non international et le droit humanitaire, in Cassese (Editor), cit.

32 On the endeavours to expand Art. 3 sece WILHELM, Problémes relatifs a la protection de la
personne humaine par le droit international dans les conflits armés ne présentant pas un caraciére inter-
national, in Recueil des Cours, 1972-111, pp. 340 ff., 385 ff., 410 ff.; KALSHOVEN, Reaffirmation
and Development of International Humanitarian Law Applicable in Armed Conflicts, in Netherlands
Yearbook of International Law, 1971, pp. 77-83, 1972, pp. 55-59; S1071s, La protection de la per-
sonne humaine dans les conflits armés ne présentant pas un caractére international, in Séminaire sur
lenseignement du droir humanitaire dans les institutions militaires, Sanremo, 6—18 novembre 1972,
Sanremo 1973, pp. 281-287. See also CroBANU, The Concept and the Determination of the Existence
of Armed Conflicts not of an International Character’, in Rivista di diritto internazionale, 1975,
no. 1, pp. 43-79.
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placing greater restrictions on the freedom of sovereign States as to their internal
affairs. That is why States belonging to all political groups and geographic areas
have shown a marked reluctance to admit further inroads of international law,
that is to say of the international society, in their own domestic jurisdiction. This
reluctance has become strong opposition, among some developing countries.
They fear any outside encroachments on their sovereignty to be a possible attempt
on their territorial integrity and political independence.

What most States have particularly resisted is the idea of extending to rebels
the status of legitimate combatants, thus treating them as prisoners of war once
they fall into the hands of central authorities. This perspective aroused such wide-
spread concern and opposition among States, that the ICRC eventually did not
include any provision on the matter in the Draft Protocol it submitted to the
1974 Session of the Geneva Diplomatic Conference.

The Draft Protocol focuses on two basic ideas. First, it should be applicable
to a wide range of non-international armed conflicts. Thus in Article 1 of Draft
Protocol I it is proposed that the Protocol should apply to all armed conflicts
other than inter-State conflicts, ‘taking place between armed forces or other
organized armed groups under responsible command’. By contrast, such situ-
ations as ‘internal disturbances and tensions, inter alia riots, isolated and sporadic
acts of violence and other acts of a similar nature’ do not come within the pur-
view of the Protocol. Even a cursory examination of the ICRC proposals indi-
cates that the level of hostilities suggested by the ICRC for the applicability of
the Protocol is rather low: it will suffice that the armed groups fighting against
the authorities in power be ‘organized’ and carry out their military operations
under a responsible command. The second basic idea underlying the ICRC Draft
is that the Protocol should be exclusively humanitarian in character. In other
words, rebels will enjoy no particular status, but will remain within the province
of domestic criminal law; they will therefore be punishable for their insurrection.
Yet they will benefit from a series of humanitarian safeguards, the most import-
ant of which are those concerning the guarantees for a fair trial, and the provision
whereby ‘the death penalty pronounced on any person found guilty of an offence
in relation to the armed conflict shall not be carried out until the hostilities have
ceased’ (Art. 10, para. 3).

Another important point deserves special attention. The ICRC, though it has
reduced its Draft Protocol essentially to a set of humanitarian rules, has not con-
fined itself to submitting proposals for the protection of the victims of internal
armed conflicts: wounded, sick, and shipwrecked persons; and persons in the
power of the parties to the conflict. The Committee has also suggested rules con-
cerning the conduct of hostilities; for instance, it proposed rules on means and
methods of combat (Articles 20-23), and on the protection of civilian popula-
tions from belligerent activities (Articles 24-29).

How have States reacted to this Draft Protocol? So far many States have pre-
ferred not to take any definite stand; presumably they have deemed it advisable
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to keep open their options at the Second Session of the Diplomatic Conference
(1975). As for those States that in some way have made their position known, two
main trends have emerged.

Some States would like to narrow the field of application of Draft Protocol
I1, by making it applicable to high-level conflicts only. Thus a few States, among
which are Pakistan,?? Indonesia,®* Brazil,®® the United Kingdom,®¢ France®”
and Australia®® suggested, either in formal amendments or in official statements,
that the Protocol should only apply when the insurrection has reached a certain
intensity, and particularly when the following requirements are met: that rebels
control a non-negligible part of the territory, and the hostilities continue for a
considerable period of time. It is not clear whether, should the field of application
of the Protocol be substantially reduced as a result of the adoption of this sugges-
tion, its promoters would be prepared to accept the rest of the Protocol as it now
stands, especially the provisions regulating the conduct of hostilities.

There is a second group of States including 7nter alia Canada® and the United
States?® which is willing to agree to the present low threshold of applicability of
the Draft Protocol. They seem, however, inclined to counterbalance the breadth
of the field of application of the Protocol by deleting all provisions concerning
the conduct of hostilities, or at least most of them. They argue that the Protocol
should have a primarily humanitarian content; as a result any provision other
than those protecting victims of violence should be eliminated. Particularly
unacceptable to these States seem to be the proposed rules regulating the use of
weapons and methods of combat. In their view Protocol II should take a human
rights approach to domestic disorders, thus becoming a sort of annex to the rules
of the United Nations Covenant on Civil and Political Rights concerning public
emergencies. In short, those States envisage the Protocol as a human-rights treaty
rather than a laws-of-war convention.

33 See the amendment by Pakistan in doc. CDDH/1/26.

#4 See the amendment by Indonesia in doc. CDDH/I/32. See also the statement by the repre-
sentative of that country, in CDDH/SR. 11, p. 6.

35 See the amendment by the representative of Brazil in doc. CDDH/1/79. Cp. also the state-
ment by the representative of Brazil in CDDH/SR. 10, p. 12.

%6 See e.g. the proposals made by the United Kingdom experts in 1971 and 1972(CE/Com.11/8,
in ICRC-1971 Conference of Government Experts, Report on the Work of the Conference, Geneva
1971, p. 62; CE/COM.I1/14, in ICRC-1972 Conference of Government Experts, Report on the
Work of the Conference, vol. 11, Geneva 1972, pp. 35-36).

7 See e.g. the proposals put forward by the French experts in 1971 and 1972 (CE/Com.I1/5, in
ICRC-1971 Contference of Government Experts, Report, cit., p. 62; CE/COM.II/3, in ICRC.1972
Conference of Government Experts, Repor, cit., vol. 11, p. 33).

*8 See the statement by the representative of Australiain CDDH/SR. 14, p. 13.

%9 See the amendment by Canada in doc. CDDH/I/37, and the statement made in Plenary by
the representative of that State (CDDH/SR. 18, pp. 2-3).

70 As to the United States position, see the statement made in 1971 by the US representative,
Admiral Alan B. Shepard, in the IIl Committee of the General Assembly (Press Release USUN-201
(71), Nov. 29, 1971, p. 3}, as well as the statements by G. Aldrich to the UN General Assembly’s
Sixth Committee, in 1973 (A/C.6/SR. 1450, p. 15), and by Major General G.S. Prugh before the
House of Representatives, cit., p. 104.
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It is difficult to predict which of the two tendencies referred to above will in
the end prevail. One could however venture to conclude that the overwhelming
majority of States appear to attach such a great importance to ‘sovereignty’ and
‘domestic jurisdiction’ that they will hardly be prepared to accept far-reaching
restraints on their freedom of action.”!

8. Concluding Remarks

The two branches into which the international law of war has traditionally been
subdivided, the law concerning the conduct of hostilities and the law on the pro-
tection of war victims, are both being greatly eroded by various factors. In their
present formulation the laws on the conduct of hostilities by far benefit the major
military Powers. Therefore, it is not surprising that these laws are being assailed
by the great majority of States, primarily small or medium-sized countries, who
would like to reduce the imbalance between strong and weak countries codified,
as it were, by international law.

By contrast, the law on war victims rests on reciprocity of interests between bel-
ligerents and, in theory at least, should take no account of the differences between
powerful and small countries; because each belligerent, no matter how strong or
weak he is, is interested in his wounded, sick, shipwrecked, civilians, as well as
his soldiers who fall into the hands of the enemy, being treated in conformity
with international law. In actual fact, however, small countries increasingly tend
to counterbalance the military superiority of their adversaries by bargaining the
treatment of the enemy citizens in their hands (especially prisoners of war) as a
means of putting pressure on the adversary. In addition, medium-sized countries
seem often inclined to disregard some sections of the law on war victims, as, for
instance, the law of military occupation, presumably for the purpose of prolong-
ing their military victory over militarily weaker countries.

' It may be interesting to quote a Soviet statement on the matter, which is contained in an offi-
cial document sent in 1971 by the Soviet Union to the United Nations Secretary-General: ‘One
of the most important principles of contemporary international law is that of non-intervention in
internal affairs . . . In elaborating additional rules for the protection of human rights in armed con-
flicts, any attempt to “internationalize” internal armed conflicts should be resisted. Such “inter-
nationalization” could be used to justify foreign intervention in the internal affairs of States, which
might lead to flagrant violations of the generally recognized rules of international law’ (UN doc.
A/8313, p. 68).

See also the statements made at the 1974 Diplomatic Conference by the representatives of
Romania (CDDH/SR. 11, p. 5), Yugoslavia (¢bid., p. 8), Ukraine (ibid., p. 19), Mongolia (ibid.,
SR. 18, p. 15), and Indonesia, ib#d., p. 5. Cp. also the statement of the representative of the People’s
Republic of China (i6id., SR. 12, p. 7). The Chinese delegate said in Committee IIT that ‘the con-
cept of “non-international armed conflicts” was ambiguous and raised a problem of fundamental
principle. The very need for a second protocol to deal with them required further scudy’ (CDDH/
11I/SR. 10, p. 10).
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Thus even this section of the laws of war is placed under great strain, prompt-
ing many States and, above all, the major military Powers, to complain that exist-
ing rules are not complied with.

The law-making efforts currently under way with a view to improving and
updating the laws of armed conflict appear to be on the right track. Laudable
efforts are being made to frame rules on the conduct of hostilities which place
greater restraints on belligerents. Also, new means of ensuring strict compliance
with international law are being devised. The new law cannot but result from a
compromise between the major military powers, who ought to accept far greater
restraints on their freedom to use force durante bello, and the great majority of
States, who should agree to abide by the law concerning war victims, and accept
to this end new means of ensuring compliance. If either category of States is not
willing to relinquish a few advantages in return for some concessions by other
States, the legislative endeavours now in progress are destined to achieve little
change in the laws of war.



2. The Martens Clause: Half a Loaf or
Simply Pie in the Sky?*

1. Introduction

The so-called ‘Martens’” Clause was first inserted, at the suggestion of the Russian
publicist Fyodor Fyodorovich Martens (1845-1909), in the preamble of the 1899
Hague Convention II containing the Regulations on the Laws and Customs of
War on Land, and then restated in the 1907 Hague Convention IV on the same
matter. It is by now well known to any student of international relations and is
couched as follows:

En attendant qu'un code plus complet des lois de la guerre puisse étre édicté, les Hautes
Parties Contractantes jugent opportun de constater que, dans les cas non compris dans
les dispositions réglementaires adoptées par Elles, les populations et les belligérants rest-
ent sous la sauvegarde et sous l'empire des principes du droit des gens, tels qu’ils résultent
des usages établis entre nations civilisées, des lois de ’humanité et des exigences de la
conscience publique. Elles déclarent que c'est dans ce sens que doivent s'entendre notam-
ment les articles 1 [on the requirements for lawful belligerents] ez 2 [on the so-called levée
en masse] du Réglement adopté.!

Since 1907, the clause—at least in its mutilated form (i.e. without its last pro-
viso) has been hailed as a significant turning point in the history of international
humanitarian law. It has been argued, in this respect, that it represents the first
time in which the notion that there exist international legal rules embodying
humanitarian considerations and that these rules are no less binding than those
motivated by other (e.g. military or political) concerns was set forth. Two features
of the clause are striking. First, it is very loosely worded and has consequently
given rise to a multiplicity of often conflicting interpretations. Secondly, perhaps
precisely because of its evasive yet appealing contents, the clause has been very fre-
quently relied upon in international dealings, restated by states in treaties, cited

* Originally published in 11 European journal of International Law (2000) 187.

! Accordingto the translation reportedin J.B. Scott(ed.), The Hague Conventionsand Declarations
of 1899 and 1907 (1915) 101-102, the English equivalent of this clause is as follows: ‘Until a more
complete code of the laws of war has been issued, the High Contracting parties deem it expedient
to declare that, in cases not included in the Regulations adopted by them, the inhabitants and the
belligerents remain under the protection and the rule of the principles of the law of nations, as they
result from the usages established among civilized peoples, from the laws of humanity, and the dic-
tates of the public conscience. They declare that it is in this sense especially thac Articles 1 and 2 of
the Regulations must be understood’. It should be emphasized that both commentators and states
as well as courts tend to neglect the last proviso of this clause, which nevertheless proves to be of
great help in understanding the historical origin of the clause, as will be shown infra.
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by international and national courts, invoked by organizations and individuals.
The combination of these two features warrants the conclusion that by now the
clause has become one of the lega/ myths of the international community.

Be that as it may, undoubtedly the name of Martens is inextricably bound up
with the clause, whilst all his other diplomatic achievements or scholarly works
have fallen into obscurity. Whatever its inherent legal value, there is no gainsay-
ing that the Martens Clause acquired a vast resonance and has had a significant
impact on international law, in particular international humanitarian law. The
principal—and general—merit of the clause—of which Martens may arguably
have been unaware—is that it approached the question of the laws of human-
ity for the first time not as a moral issue but from a positivist (or, to put it more
accurately, from an apparently positivist) perspective. Previously, international
treaties and Declarations had simply proclaimed the importance of such laws
or humanitarian considerations. As a consequence, states had not been enjoined
to abide by any strict legal standard upholding the laws of humanity; they had
merely been called upon to not disregard the principles of humanity, gua moral
principles, while acting in the course of a war. Absent international courts with
compulsory jurisdiction or even mandatory fact-finding bodies or commissions
of enquiry, it was left to each belligerent to decide for itself whether or not it had
behaved humanely while attacking the enemy or bombing its cities and villages.
In short, these clauses had scant legal value. By contrast, the Martens Clause
proclaimed for the first time that there may exist principles or rules of customary
international law resulting not only from state practice, but also from the laws
of humanity and the dictates of public conscience. Martens deserves credit for
crafting such an ingenious blend of natural law and positivism. It was probably
the combination of his diplomatic skill, his humanitarian leanings and his lack of
legal rigour which brought about such a felicitous result.?

2 On Martens, see in particular: Holland, ‘F. De Martens’, 10 Journal of the Society of
Comparative Legislation (1909) 10-12; Kamarowsky, ‘Frédéric de Martens’, 23 Annuaire de
Ulnstitut de Droit International (1910) 538-543; Wehberg, ‘Friedrich v. Martens und die Haager
Friedenskonferenzen’, 20 Zeitschrift fiir Internationales Recht (1910) 343-357; V.E. Grabar, The
History of International Law in Russia, 16471917, transl. W.E. Butler (1990) 381-388; Nussbaum,
‘Frederic de Martens. Representative Tsarist Writer on International Law’, 22 Nordisk Tidsskrift
Jfor International Ret (Acta Scandinavica juris gentium) (1952) 51-66; Miyazaki, “The Martens
Clause and International Humanitarian Law’, in Studies and Essays in Honour of ]. Pictet, (1984)
433-444; Pustogarov, . MAPTEHC: IOPUCT, AUITJIOMAT, IIYBJIMILIUCT (F.F.
Martens: Jurist, Diplomat, Publicist), CoBeTckHEt Ky pHa.1 MeX /1y HAPOAHOro npasa (3—4
Soviet Journal of International Law) (1991) 76-94. V.V. Pustogarov, “... Cnasbmoeoli 6emesio
MHUPA” &.0. MAPTEHC—popucm, dunsiomam, nyGauuucm (.. .with the palm branch
of peace” F.F. Martens, Jurist, Diplomat, Publicist (1993)); Benvenuti,'La clausola Martens e la
tradizione classica del diritto naturale nella codificazione del diritto internazionale umanirario’, in
Studi in memoria di G. Barile (1995), p. 173 ff.; Pustogarov, ‘'F.F. Martens (1845-1909), a Humanist
of Modern Times’, in International Review of the Red Cross (1996) 300-314. See also Lammasch.
‘Friedrich von Martens und der Berliner Vertrag), 11 Zeitschrift fiir das Privat und éffentliche Recht
der Gegenwart (1884) 405 ff. It is also worth mentioning the recent historical novel by the distin-
guished Estonian writer Jaan Kross, Professor Martensi Aasoit, 1984 (French transl.: Le départ du
professeur Martens, 1990).
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However, the clause is ambiguous and evasive—we do not know whether this
was so intentionally or unwittingly. Indeed, as stated above, it lends itself ro many
and conflicting interpretations.

2. The Various Interpretations of the Clause
Propounded in the Legal Literature

What is the proper legal significance to be attributed to the Martens Clause? A
careful perusal of the legal literature shows that opinions are divided. Arguably,
three different trends may be discerned. '

A first trend includes authors who contend that the clause operates only at the
level of interpretation of international principles and rules. Some of these com-
mentators maintain that the clause serves to exclude the # contrario argument
whereby the fact that certain matters are not regulated by the Hague Convention
would render belligerents free to behave as they please and to disregard any pos-
sible limitations flowing from other international rules (whether they be cus-
tomary or treaty rules). The clause would serve solely to avert this dangerous
inference.® Other publicists argue instead that the clause serves as a general inter-
pretative guideline whenever doubts concerning the construction of principles
and rules of international humanitarian law arise; the clause would aim at enhan-
cing the demands of humanity and public conscience, which should therefore be
taken into account in the interpretation of these principles or rules.*

3 See for instance G. Schwarzenberger, The Legality of Nuclear Weapons (1958) 10—11. For this
distinguished scholar, the purpose of the clause was ‘to forestall an unintended and cynical argu-
ment « contrario. Because the [Hague] Regulations on Land Warfare were not exhaustive, the
Parties wished to avoid the interpretation that anything that was not expressly prohibited by these
Regulations was allowed. ... What, however, this clause was not meant to settle with binding force
for the Parties was how rules of warfare came into existence. Its only function was to preserve intact
any pre-existing rules of warfare, on whatever law-creating process they happened to rest’. A simi-
lar position would seem to have been taken by Abi-Saab, “The Specificities of Humanitarian Law’,
in Studies and Essays in Honour of J. Picter (1984) 274-275.

Another author that can be regarded as belonging to this category is N. Singh. In his view, ‘the
supreme intention of the Martens’ clause is to negate any possibility of the omitted questions,
not covered by written rules, being left to the ‘arbitrary opinion of military commanders’. To
ensure this. *... Martens rightly suggested that the appeal should be to “the best customs of the best
peoples”, and even to supplement or modify such customs by “moral considerations, in order to fill
up the gaps in the laws of war on land as formulated by the quasi-legislative organ of the Society of
Nations™ (N. Singh and E. McWhinney, Nuclear Weapons and Customary International Law, 2nd
edn (1989) 47).

Cf.also Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional Protocols
of 8 June 1977 to the Geneva Conventions of 12 August 1949 (1987) 39; Greenwood, ‘Historical
Development and Legal Basis’, in D. Fleck (ed.), 7he Handbook of Humanitarian Law in Armed
Conflicts (1995) 28.

* For some authors, the clause has primarily an interpretative value as well as the value of impel-
ling states to take account of humanitarian considerations when drafting or agreeing upon new rules
of international humanitarian law. See for example E. Spetzler, Luftkrieg und Menschlichkeit— Die
vilkerrechtliche Stellung der Zivilpersonen im Luftkrieg (1956) 129-131.
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A second group of scholars as well as some judges instead maintain that the
clause has had an important impact on the sources of international law. It has
in fact, on this view, expanded such sources, at least in the area of international
humanitarian law.> More specifically, some commentators contend that the

For G.L. Binz, ‘Die Martens'sche Klausel’. Wehrwissenshchaftliche Rundschau—_Zeitschrift fiir
die Europdische Sicherheit (1960) 139160, the clause ‘hat ihren dreifachen Sinn keineswegs ver-
loren: An die Einhaltung anerkannter Normen ernstlich zu mahnen, ihre Auslegung im Geiste
der Zivilisation zu verlangen und schliessich dort Engpisse zu iiberwinden, wo das geltende
Kriegsrecht liberhaupt versagt. Vielleicht ist die Martens'sche Klausel heute das enzigeethische
Korrektiv gegen den Kalten Utilitarismus der Politik und gegen den Formalismus der Diplomare’

(a1 160).

% For such commentators see in particular: BV.A. Réling, International Law in an Expanded
World (1960) 37-38. The distinguished Dutch scholar first of all harshly assails Schwarzenberger
for his ‘narrow historical interpretation of the clause’, which ‘is not borne out by later events’,
among which Réling includes the Nuremberg judgment, the ICJ’s pronouncement in the Corfu
Channel case, and the Rauter case. In his view, the clause, as laid down in the provisions on denun-
ciation in the four 1949 Geneva Conventions, ‘presupposes that the principles of the law of nations,
as they result from the usages among civilized peoples, the laws of humanity and the dictates of the
public conscience, contain specific rules of conduct in the event that the treaties are no longer bind-
ing’ (ar 38). Roling however does not specify how these principles have come into being. He adds
only that ‘the concept of civilisation, or the custom or general opinion of civilized peoples. was a
source of standards, not merely in the laws of war, but also in the laws of peace ...

Mention should also be made of Strebel, ‘Martenssche Klausel’, in Strupp and Schlochauer
(eds), Worterbuch des Véilkerrechts, vol. 2 (1961) 484—485. According to this author, the effect of
the clause cannot be seen as immediately giving normative force (normative Kraft) to the usages of
nations, the laws of humanity or the dictates of public conscience: rather, if there is a clear position
of states on the matter, in case of doubt it is to be assumed that there exists in international law a
principle based on one of these three categories (usages, laws of humanity and dictates of the public
conscience), and this principle must be applied, unless there exists a conflicting principle of inter-
national law that ought to prevail because it enjoins states to make an exception. (‘In der Klausel
sind soziologisch und ethisch tragende Grundlagen von Vélkerrechtsgrundsitzen derare aufge-
fithre, dass bei klarer Stellungnahme der unter gesitteten Vélkern feststehenden Gebriuche oder der
Gesetze der Menschlichkeit oder der Forderungen des 6ffentlichen Gewissens zu einem konkreten
Phinomenon im Zweifel anzunehmen ist, dass auch ein entsprechender Vilkerrechtsgrundsarz besteht
und verleizt ist, es sei denn, dass Uberwiegende andere Volkerrechtsgrundsitze oder regeln eine
Ausnahme gebieten’, at 485, emphasis added.) Later this author slightly changed his position. He
stated recently that the clause has three different legal meanings: first, ‘it precludes conclusions to
the effect that what is not forbidden by the [Hague] Regulations would be allowed’; secondly, it
permits the application of established principles and rules ‘to new technological developments and
new situations in general”: thirdly, it ‘does not refer simply to three sources of law {established cus-
tom or usages, laws of humanity, and dictates of public conscience) but it refers also to principles
of international law resulting from any of these three sources or from their combined significance;
Strebel. ‘Martens’ Clause’, in R. Bernhardt (ed.), Encyclopedia of Public International Law, vol. 3
(1997) 327.

Another author also attributes normative value to the clause: Miinch, ‘Die Martens'sche
Klausel und die Grundlagen des Volkerrechts’, 36 Zeisschrift fiir auslindisches offentliches Recht
und Vilkerrechr (1976) 347-371. According to him the three elements indicated in the clause do
constitute sources of law: in his view ‘die Gebriuche der gesitteten Staaten [werden] zur Norm,
nich nur die allgemein anerkannten und geiibten Gebriuchen...die Menschlichkeit auch ohne
Anerkennung und eingewurzelte Ubung Normen hervorbringt und. .. das éffentliche Gewissen
[kann] verbindliche Forderungen stelle. .. (at 365). This author concludes that the three elements
of the clause must be seen as ‘Leitideen der zwischenstaatlichen Lebensordnung’ (at 368).

It would seem that, at least in some respects, a similar attitude was taken by a US Military
Tribunal sitting at Nuremberg in the Krupp case. According to the Tribunal, the clause at issue
was ‘a general clause, making the usages established among civilized nations, the laws of humanity
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clause has created two new sources of law; i.e. the laws of humanity and the dic-
tates of public conscience. Others have adopted a more sophisticated approach.®
In particular, in the view of one publicist, by virtue of the clause, the princi-
ples of humanity and the dictates of public conscience do become principles of
international law e bloc; however, the precise content of these principles must be
ascertained by courts of law in the light of changing conditions. This determin-
ation is made by establishing what standards states consider at a certain moment
to be required by humanity or public conscience.” In other words, the clause does
not immediately and directly transform the laws of humanity and the dictates of
public conscience into international legal standards. Rather, it permits the crys-
tallization into such legal standards of only those ‘principles’ that states consider,
at a particular moment as consonant with humanity and the dictates of public
conscience. Thus, the view of states acts as a sort of filter designed both to prevent

and the dictates of the public conscience into the legal yardstick to be applied if and when the specific
provisions of the {Hague] Convention and the Regulations annexed to it do not cover specific cases
occurring in warfare, or concomitant to warfare’ (emphasis added), in Trials of War Criminals
before the Nuremberg Military Tribunals under Control Council Law no. 10, vol. 9, Part 11, 1341. See
also this paper, infra.

¢ For instance, a rigorous and original view was set forth by G. Sperduti, Lezioni di diritto inter-
nazionale (1958) 68-74. According to this scholar, there exists in international law, next to the
customary process, another norm-creating process which he calls ‘legal recognition of demands
of public conscience’ (‘riconoscimento giuridico di esigenze della coscienza pubblica’). Through
this source, general rules come into being by a process that is different from that of custom because
the norms produced through this other source (i) were originally moral norms (ii) before becoming
international legal norms were devoid of any legal or practical value in the international community, a
value that they acquire only once they come into existence as general norms through this norm-cre-
ating process, and (iii) their legal recognition in the international community often occurs through
their repetition in provisions of international treaties or the accumulation of state declarations. Sperduri
gives as examples of such norms those prohibiting the slave trade and the norm that prohibits wars of
aggression and which in addition declares them to be international crimes. In his view, the Martens
Clause envisages both customary law proper (in that it refers to the usages of civilized nations)
and this norm-creating process (in that it adverts to the dictates of public conscience). See also the
Dissenting Opinion of Judge Weeramantry to the Advisory Opinion of the International Court of
Justice in the Legality of the Threat or Use of Nuclear Weapons case (IC] Reports (1996) 260-269).

7 A highly sophisticated and extremely well-argued construction of the clause was advanced
by Judge Shahabuddeen in his Dissenting Opinion to the Advisory Opinion of the International
Court of Justice on Legality of the Threat or Use of Nuclear Weapons (ibid. at 405—411). In his view,
the clause ‘provided authority for treating the principles of humanity and the dictates of public
conscience as principles of international law, leaving the precise content of the standard implied
by these principles of international law to be ascertained in the light of changing conditions’ (ibid.
406). ‘The basic function of the clause was to put beyond challenge the existence of principles of
international law which residually served, with current effect, to govern military conduct by ref-
erence to the “principles of humanity and... the dictates of public conscience™ (408). He noted,
further, that ‘[t]he word “remain” would be inappropriate in relation to the principles of humanity
and...the dictates of public conscience’ unless these were conceived of as presently capable of exert-
ing normative force to control military conduct’ (s6:d). In short, according to Judge Shahabuddeen,
the clause imported into international law principles of humanity and the dictates of public con-
science. [t would be primarily for courts to find whether there existed a general principle resulting
from the laws of humanity or the diciates of public conscience. To make such a finding, courts must
look to the views of states. However, in this respect, such views ‘are relevant only for their value in
indicating the state of the public conscience not for the purpose of determining whether an opinio
inris exists’ (at 410), for instance as to the legality of the use of nuclear or other weapons.
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arbitrariness (or at least subjective appraisals by courts and other interpreters),
and to make the elevation of ‘principles’ to international legal standards contin-
gent upon the approval of states. Clearly, under this construction, the opinion
of states plays a different role from that required by the customary process; in
addition, no practice is required, unlike the requirements of the customary law-
making process.

Finally, according to a third group of commentators, the clause expresses
notions that have motivated and inspired the development of international
humanitarian law.®

3. Does the Clause Serve to Dismiss Possible
a contrario Arguments?

Let us first of all deal with this construction of the clause, which is by far the most
widespread. If this were to be the true meaning and purport of the clause, one
could not escape the conclusion that the clause states the obvious and is therefore
pointless. Indeed, it is self-evident that in international law, as in any other legal
svstem, if a matter is not covered by a set of rules (say, treaty provisions), it can
nevertheless be governed by another, distinct, body of law (for example, custom),
if the requisite conditions are met. The warning issued by the clause would sim-
ply have a sort of moral or political value. From the viewpoint of law, it would be
redundant. In addition, the authors advancing the view under discussion fail to
explain why the clause, instead of simply limiting itself to referring to principles
and rules ‘outside’ the treaty containing the clause, also mentioned—and this was
indeed its novelty—the ‘laws of humanity’ and the ‘dictates of public conscience’.

4. Does the Clause Create Two New Sources
of International Law?

Of the three interpretative trends adumbrated above, the most radical is that
which assigns to the clause a norm-creating character, whether directly (in that
the clause is viewed as a norm establishing two new sources of law) or indirectly
(in that the clause is regarded as a norm which raises to the rank of principles of
international law standards of conduct perceived by states as required by, or at

8 For some scholars, the Martens Clause ‘states the whole animating and motivating principle
of the law of war’. In their view, the three notions it sets out permeate, and constitute the driving
force of, the whole of the body of international humanitarian law. See for instance the Foreword of
L ord Wright to vol. XV of the Law Reports of Trials of War Criminals, at p. xiii (the words just cited
are his), as well as Benvenuti, ‘La clausola Martens e la tradizione classica del diritto naturale nella
codificazione del diritto internazionale umanitario’, supra, note 2, 173 et seq.
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least consistent with, the laws of humanity or the dictates of public conscience).
Let us therefore concentrate on this construction of the clause.

For this purpose, it may be worthwhile firstly to examine the preparatory work
at the 1899 Hague Conference, the intention expressed in 1899 by Martens him-
self, and finally, the evolution of state practice. Indeed, to prove the validity of
such a radically innovative proposition, one ought to show that this was in fact
the intention of Martens when he proposed the clause and that the other delegates
did not object to it. Still more importantly, one ought to demonstrate that, what-
ever the intention of Martens and the positions taken by states at The Hague,
case law and state practice in fact consistently bear out this normative value of the
clause. In other words, one should be able to show that, on the strength of and
by virtue of the clause, courts and states have applied general principles resulting
from the laws of humanity or the dictates of public conscience, or in other words
that such principles have been acted upon in practice.

A. The Hague Negotiations in 1899

In reality, the famous clause was not proposed by Martens with a humanitarian
goal in mind. It was viewed, instead, as an expedient way out of a diplomatic
deadlock between the small powers, led by Belgium, and the major powers, con-
sisting, amongst others, of Russia and Germany. It may be fitting briefly to recall
how the deadlock emerged and what steps Martens took to end it.

In June 1899, the Hague Diplomatic Conference tackled the question of
adopting the parts of the 1874 Brussels Declaration (which had not become a
legally binding instrument) that dealt with belligerent occupation. The Belgian
delegate immediately voiced strong objections in the Second Commission of
the Conference, where the question was being discussed. In short, he took issue
on two points with the major powers that were pushing for the adoption of the
relevant provisions of the Declaration. First, he noted that some Articles of the
Declaration granted extensive powers to occupying powers, particularly with
respect to the possibility of changing the laws of the occupied state, of using its
civil servants, of raising new levies and requisitioning goods. According to the
Belgian delegate, although this was what actually occurred in the case of belli-
gerent occupation, it was wrong, and contrary to the interests of small countries,
to lay down in a treaty a legal right for occupying powers to do such things.?
Secondly, the Brussels Declaration’s provisions concerning lawful combatants
did not provide for the right of all citizens of an occupied country to resist occu-
pation, whereas in his view this was a fundamental right of all inhabitants of a

? The Belgian delegate Beernaert made his speech on 6 June 1899, in the Sixth Meeting of the
Second Sub-Commission. His speech was reproduced in full (see Conférence Internationale de la
Paix, 1.a Haye 18 Mai-29 Juillet 1899, Troisi¢me Partie (1899) 111-113).



46 The Human Dimension of Wars

country being invaded by the enemy.!® In both these areas the Belgian delegate
proposed generally to leave matters unregulated by treaty: in his view it was pref-
erable to remit such matters to customary international law, however vague.!! In
addition, with regard to the first of the two areas, the Begian delegate also pro-
posed the deletion of some provisions and the adoption of new ones.'? In short,
Belgium proposed on the one hand to limit the rights of occupying powers (both
by adopting provisions that greatly restricted these rights and by leaving other
matters unregulated by treaty) and, on the other hand, to suppress any provision
on lawful combatants, so as again to remit the matter to general international
law. These proposals were in part strongly supported by Great Britain, which
put forward a proposal concerning lawful combatants in occupied territories that
took up the main points made by Belgium,'? and Switzerland.!* They were, how-
ever, forcefully opposed by Russia'® and Germany.'6

Interestingly, in the case of Russia, a two-pronged strategy of attack was fol-
lowed. Martens (regarded by other delegates as ‘the real head of the Russian
delegation’”) assailed the Belgian proposals with a conspicuous display of
grandiloquent rhetoric. Another member of the Russian delegation, Gilinski
(a colonel of the Russian General Staff) instead raised technical objections. In
short, Martens advanced three arguments. First, he asserted that to leave mat-
ters unregulated by treaty, by remitting them to a vague body of law (principles
and customary rules) was detrimental not only for the large powers (which would
be uncertain about their rights), but also for smaller states (as they would not
know which obligations bound the major powers). Secondly, to fail to agree upon

10 Jbid. 112—113. Mr. Beernaert said the following: ‘A vouloir restreindre la guerre aux Ecats
seulement, les citoyens n’érant plus en quelque sorte que de simples spectateurs, ne risque-t-on pas
de réduire les éléments de la résistance, en énervant le ressort si puissant du patriotisme? Le premier
devoir du citoyen n'est-il pas de défendre son pays, et n'est-ce-pas a I'accomplissement de ce devoir
que tous, nous devons les plus belles pages de notre histoire nationale? D’aure part, dire aux citoy-
ens de ne pas se méler aux luttes ou le sort de leur pays est engagé, n'est-ce pas encourager encore
ce mal d’indifférence qui est peut-étre ['un des plus graves dont souffre notre temps? Les petits
pays stirtout ont besoin de pouvoir compléter les éléments de leur défense, en disposant de toutes
leurs ressources... Notre pays est de si peu d’étendue que, par surprise, il pourrait étre occupé
presque tout entier en deux jours, notre armée étant refoulée dans Anvers, réduit de la résistance.
Pourrions-nous, en vue de cette situation si grave, dégager en quelque sorte nos concitoyens de leurs
devoirs envers le pays, en semblant tout au moins leur déconseiller de contribuer  la résistance?” (at
112-113).

Y fbid. at 112 (‘il y a |2 des situations qu’il vaut mieux abandonner au domaine du droit des
gens, si vague qu'il soit’; see also 113). At the outset of his speech, the Belgian delegate had set forth
the following general proposition: ‘A mon avis, il y a certains point, qui ne peuvent faire |'objet
d’une convention et qu’il vaudrait mieux laisser comme aujourd hui, sous empire de cette loi tacire
et commune qui résulte des principes du droit des gens’ (r6id. at 111).

12 [bid. at 113.

13 fbid. at 154.

4 Ibid. at 154-156.

15 Jbid. at 113-116.

16 Ibid. at 156-157.

7 This was how he was described by the head of the United States delegation, White: see
A.D. White, Autobiography, vol. Il (1906) at 270.
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specific treaty rules would have the consequence of showing to the military that
for the second time (the first being the Brussels Conference of 1874) experts and
diplomats could not fashion rules on the matter. Consequently, the military
would feel free to interpret the laws of warfare as they pleased. Thirdly, and with
specific reference to the question of lawful combatants, Martens emphasized that
the Hague Conference in no way intended to remain blind to the heroism of the
inhabitants of countries occupied by the enemy; the Conference, however, was
not designed to codify all the cases that might arise, including cases of heroism
and patriotism.'®

It would seem that Martens himself was aware that his rhetorical fireworks
were unable to change the mind of the Belgians.! In any case, the other Russian
delegate preferred to be straightforward and even blunt. He took issue with a
proposal made, after the speech of the Belgian delegate, by the British delegate
which was inter alia designed to meet some of the concerns of Belgium by confer-
ring the status of lawful combatant on the population of an occupied territory.?°
He simply stated that it was impossible to grant to the population of an occupied
territory the right to attack lines of communication, for without such lines the
foreign occupying army could not survive.?! Similarly, the German delegate, also
in criticizing the British proposal, noted that the interests of large armies impera-
tively required security for their lines of communication and their areas of occu-
pation. In his view it consequently proved impossible to reconcile such interests
with the concerns of occupied populations. The best way out was to pass over in
silence matters upon which no agreement was possible.??

18 Jbid. at 113-116 and 151-152. In the speech he made after rabling his proposal concerning
the clause, on 20 June 1899 Martens stated the following: ‘Il. .. faut se rappeler que ces dispositions
[namely Articles 9 and 10, dealing with the classes of lawful combatants and levée en masse] nont
pas pour objet de codifier tous les cas qui pourraient se présenter. Elles ont laissé la porte ouverte
aux sacrifices héroiques que les nations seraient prétes & faire pour se défendre: une nation héroique
est, comme tous les héros, au dessus des codes, des régles et des fails. Ce n'est pas & nous. .. de met-
tre des bornes au patriotisme: notre tiche est seulement d’établir par un commun accord entre les
Etats, les droits des populations et les conditions 4 remplir pour ceux qui désirent légalement se
battre pour leur patrie’ (at 152).

19 According to a Russian author who has recently studied Martens’ diaries (V.V. Pustogarov),
‘Martens objected [to the Belgian proposals] and objected brilliantly, evoking applause from those
present. Yet he understood thart rhetorical art alone was not enough to secure agreement’. In his
diary he wrote: ‘As if by eloquence one could make the representatives of the Powers break their
obligations and not carry out their instructions! How stupid and naive!” [note 24: AVPR/Foreign
Policy Archives of Russia. 0p.787,d.9,yed.khr.5.1.60]. Martens knew that the Belgian delegate
in delivering his speech was acting not spontaneously but in accordance with instructions from
Brussels (supra note 2, at 162, unofficial translation from the Russian original).

20 Jbid. at 154. The British proposal was worded as follows: ‘Rien dans ce chapitre ne doit étre
considéré comme tendant & amoindrir ou & supprimer le droit qui appartient & la population d’un
pays envahi de remplir son devoir d’opposer aux envahisseurs, par tous les moyens licites, la résist-
ance patriotique la plus énergique.’

2 Jbid. at 157.

22 [hid. at 156-157.
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Arguably the speech and the proposed amendments of the Belgian delegate
had not been particularly disruptive. Generally speaking, the Belgian stance was
rather weak and, in a way, legally and politically unfocused. As was admitted
by the Belgian delegate himself, this position was essentially inspired by moral
and patriotic sentiments as well as the fear that national parliaments of small
countries would otherwise not authorize the ratification of the Convention.??
The position of major powers was clear. Except for Great Britain, they were in
favour of granting extensive rights to occupying powers. It was naive to hope that
they would renounce their position by simply leaving the matter unregulated by
treaty law, hence governed by the then vague customary principles. In addition, it
was injudicious and indeed illusory to suggest that treaty law should refrain from
defining the categories of lawful combatants in modern warfare and, once again,
consign the matter to loose general principles of customary law. As for granting
the status of lawful combartants to partisans and franc-tireurs in occupied terri-
tories, this proposal was totally unacceptable to the Great Powers; it was therefore
unrealistic to think that it could have been adopted.

Strikingly, other major delegations perceived the difference between the com-
peting positions as undramatic.2* Nevertheless, the Belgian position frightened
the President of the Sub-Commission, Martens. He felt that the Belgian attitude
might have a snowball effect and lead to the Conference’s failure. Such a failure
would be a repeat of the 1874 Brussels Conference. More importantly, it would
strike a serious blow to the prestige of the convenor of the Hague Conference,
Tsar Nicholas I11.25 Accordingly, Martens proposed the adoption of the clause.?®

23 [bid. ar 111-112.

24 Thus, for instance, within the United States delegation the disagreement was reported as
follows: ‘On one side are those who think it best to go at considerable length into more or less
minute restrictions upon the conduct of invaders and invaded. On the other side, M. Beernaert
of Belgium, one of the most eminent men from that country, and others, take the ground tha it
would be better to leave the whole matter to the general development of humanity in international
law. M. de Martens insists that now is the time to settle the matter, rather than leave it to individu-
als who, in time of war, are likely to be more or less exasperated by accounts of atrocities and to have
no adequate time for deciding upon a policy’ (supra note 17, at 292).

23 'This was later emphasized by Martens in his book La Paix et la Guerre (1901). He pointed
out the following: ‘Cette maniére de penser [of the Belgian delegate and the delegates of other
small countries] metrtait en péril toute l'oeuvre de la Conférence de Bruxelles en écartant la déter-
mination des lois et coutumes de guerre qui sont d’une importance vitale pour les populations
paisibles des territories envahis. La suppression des articles les plus importants de la déclaration de
Bruxelles aurait compromis toute cette oeuvre généreuse et désintéressée entreprise par la Russie’
(ar 122-123).

26 lbid. at 152 (Eleventh Meeting of the Second Sub-Commission, 20 June 1899). Already in
its original version, as proposed that day by Martens, the clause had a final paragraph which stated
as follows: ‘C'est dans ce sens que doivent s'entendre notamment les articles 9 et 10 adoptés par la
Conférence’ (these two provisions, which correspond to the present Articles 1 and 2 of the Hague
Convention, deal with the classes of lawful belligerents and levée en masse). The clear purpose of
this paragraph was to specify that the clause primarily intended to cover the specific issue of who
should be treated as a lawful combatant in occupied territories. According to what has recently
been suggested by a Russian author who studied Martens’ diaries, ‘by agreement with the Belgian
delegate, whom he had known long and well, [Martens] took the document sent from Brussels,
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Plainly, the Martens Clause essentially referred to the question of lawful com-
batants in occupied territories. It totally ignored the other issue raised by Belgium,
namely the rights and powers of occupying states concerning respect for, or
modification of, local laws, the raising of levies, the requisitioning of goods, etc.
In addition, no mention was made of the Belgian suggestions to delete certain
provisions of the Brussels Draft on such rights and powers and to adopt instead
new provisions. On all these matters Belgian demands were only minimally met
in later negotiations at the Conference. Nevertheless the Belgian delegate—
probably aware of the fragility of Belgium’s position vis a vis the Great Powers—
quickly declared that he was happy to accede to the proposal, although the clause
did not entirely satisfy his concerns.?” Indeed, he went so far as to call upon the
British delegate to withdraw his specific proposal concerning lawful combarants
in occupied territory, on account of Martens’ statement and proposed clause.2®

In the interpretation of Belgium, the clause proposed by Martens remitted
to customary international law the major bone of contention, namely the ques-
tion of which persons not belonging to the armed forces of the occupied country
might be regarded as lawful combatants in occupied territory.?? Seen within the
context of its origin,?® the celebrated clause appears to be a typical diplomatic
ploy to paper over strong disagreement between states by skilfully deferring the
problem for a future discussion. The clause met the concerns of the Great Powers,

edited it in his own way to include some positions of principle, and suggested its adoption’ to the
Conference. See Pustogarov, supra note 2, at 162.

27 Ibid. at 153. :

8 [bid. at 158. The British delegate, seeing that only hisand the Swiss delegations were prepared
to vote for his proposed article, withdrew his proposal (ibid. at 159).

* Ibid. at 153. The Belgian delegate noted the following: ‘La Conférence laissait non réglées les
questions relatives aux soulévements en territoire occupé et aux faits de guerre individuels . . . 1l n'y
a donc de réglé que ce point qu'il faut tenir comme belligérants les armées, les milices, les corps
organisés et aussi la population, qui, méme sans organisation, prend spontanément les armes dans
le territoire non-occupé. Dans tous les autres cas, toutes les autres situations sont réglés par le droit
des gens dans les termes de la déclaration que vient de lire le Président . . . Demain comme aujourd’
hui les droits du vainqueur, loin d’étre illimités, seront restreints par les lois de la conscience uni-
verselle et pas un pays, pas un général n'oserait les enfreindre, puisque ce serait se mettre au ban des
nations civilisées’ (emphasis added).

3 In the event, the clause was adopted by the Sub-Commission, and subsequently by the
Second Commission and the Plenary, as an integral part of the draft being discussed, and later
became part of the preamble of the Convention. See the report presented, on behalf of the Second
Sub-Commission, by the rapporteur Rolin, to the Second Commission (annex to the minutes of
the Meeting of 5 July 1899, ibid. Troisiéme Partie, at 32-36). See also the report by Rolin, on
behalf of the Second Commission, to the Plenary (annex to the minutes of the Fifth Meeting, of
5 July 1899, ibid. Premiére Partie, at 49-51). Furthermore see the minutes of the Eighth Meeting
of the Plenary (27 July 1899), where the Martens Clause was adopted (ibid. Premiére Partie, at
195-197). It should be stressed that in his report to the Plenary, Rolin emphasized that the clause
adopted by the Commission was primarily designed to answer the objections raised by Belgium to
the two provisions (former Articles 9 and 10, new Articles 1 and 2) concerning lawful combatants
(ibid. Premiere Partie, at 49-51). Sec the relevant part of the report made by Rolin to the Plenary
(Annex to the Minutes of the Fifth Meeting of the Plenary, ibid. Premiére Partie, at 49-51) and the
discussion in the Plenary (ibid. at 42—46).
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for it obviated the need to tamper with the relevant provisions of the Brussels
Declaration, which to a large extent upheld their demands. The clause, on the
face of it, also satisfied the demands of smaller countries, because it left open the
possibility of arguing that there existed principles or customary rules of inter-
national law granting the status of lawful combatants to nationals of an occupied
country taking up arms against the occupying power.

Clearly, this possible argument was belied by international law and the prac-
tice of states. Both in 1899 and later, until at least 1949, civilians living in already
occupied territories were not allowed by customary international law to take up
arms against the occupying power. This notion was clearly spelled out by Martens
himself in his writings of 1900-1901 on the application of the laws of warfare in
the 1877-1878 war between Russia and the Ottoman Empire3! (a circumstance
that once again highlights how ingenious and indeed cunning Martens proved
to be at the 1899 Hague Conference). Only at the 1949 Geneva Conference were
partisans and members of organized resistance movements in occupied territory
upgraded to the rank of lawful combatants, provided they met certain requisite
conditions (see Article 4(A)(2) of the Third Geneva Convention).

Thus, in the event, the Martens Clause proved to be an adroit way for a num-
ber of Great Powers to outwit the smaller countries. Cleverly acting on behalf of
those Great Powers, Martens, through his clause, ultimately promised to lesser
countries pie in the sky. To put it better, he went through the pretence of giving
them half a loaf, while in actual fact he handed to them merely a string of pol-
ished and high-minded words.

B. Martens’ Intentions (and His ‘Shaky’ Positivism)

We could stop at this point and conclude that the preparatory work convincingly
shows that the clause essentially served as a diplomatic ploy. Could one neverthe-
less argue that Martens also intended to introduce through it a novel and radical
means of international lawmaking, by elevating humanity and the dictates of
conscience to the rank of new sources of international law? In other words, can it
be submitted that, beyond the diplomatic skirmishes at the Hague Conference,
what in fact Martens sought to achieve was the introduction of a revolutionary
idea in the international body of law concerning warfare?

To my mind, it is fitting to undertake this investigation, if only to leave no
stone unturned and to clarify this point once and for all. However, one clearly
enters uncharted waters, where great prudence is required, among other things
because our scholarly search in this area can really only be based on circumstan-
tial evidence.

31 See La Paix et la Guerre, supranote 25, at 368-387. Itappears from what is stated, for instance,
at 380 (where the Hague Convention is mentioned) that at least this part of the book was written
afrer the 1899 Hague Conference.
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To argue for an affirmative answer to the question set out above, one could
lay emphasis on the repeated reference by many delegates, in the debates pre-
ceding and following the adoption of the clause, to ‘les principes du droit des gens’
as constituting customary law, and the widely accepted notion that the matter
left unregulated at The Hague, but covered by the clause, fell within the ambit
of such principes. This would seem to point to a positivist approach underlying
the clause: matters left unregulated by the Hague Convention might have been
governed by customary law resulting, amongst other things, from the laws of
humanity or the dictates of public conscience. In addition, one could recall a gen-
eral point rightly made by Wehberg with regard to Martens’ attitude: Martens’
humanitarianism was a blend of both idealism and a keen desire to advocate the
official position of Russia.* True, other contemporaries of Martens such as the
Austrian Lammasch®® and the British Holland?# instead emphasized Martens’
general tendency to propound ideas and legal constructs which safeguarded the
interests of Russia. Nevertheless, the general remark by Wehberg, which may
appear to be more balanced than the other assessments, could lead one to support
the following proposition: the famous clause, while admittedly designed to take
account of Russia’s interest in averting the Conference’s failure, also intended to
enhance the interests of humanity by using an innovative and forward-looking
formula.

However, there are quite a few elements that would support the contrary inter-
pretation. First of all, one thing should make us at least suspicious regarding both
the true significance Martens intended to attribute to the clause and the motiva-
tions that led him to table it: Martens himself—a man ready to extol his own
merits—never took pride in the clause. In his numerous books and writings he
instead emphasized other contributions of his which he regarded as major accom-
plishments. Thus, it is striking that in the two writings he devoted to the 1899
Hague Conference, he totally ignored his own proposals concerning the clause.
In a lengthy lecture he gave at St Petersburg in 1900, he mentioned only some
insignificant trifles.?* In a voluminous book of 1901 on peace and war, he gave an

32 Wehberg, supra note 2, at 351 (‘Man wird freilich in v. Martens keinen reinen Idealisten
erblicken diirfen. Er war wobl gleichzeitig ein russischer Politiker’).

33 Inavery critical survey of Martens’ textbook on international law, Lammasch wrote, amongst
other things, that one of the main features of Martens’ writings lay in the fact that such writings
tended ‘to lay the scientific foundations of the Russian foreign policy in the East’ (Lammasch,
supra note 2, at411).

34 See the obituary published by T.E. Holland, supra note 2, at 11 (‘He was essentially a patrior,
and a faithful exponent of the humane theories of his Imperial masters: so much so that his argu-
ments sometimes suggested rather the diplomatist, in constant touch with his Foreign Office, than
the jurist who adorned the chair of International Law at St. Petersburg’).

35 See La Conférence de la Paix & La Haye—Etude d’bistoire contemporaine (1900), especially at
23-27. After pointing out that the Hague Convention on the Laws of Land Warfare also contained
provisions on military occupation, levée en masse, inviolability of private property, etc., Martens
added: ‘Tl est certain que cette Convention contient encore quelques lacunes; il érat impossible de
tout prévoir. Ainsi, entre autres, on n'a pas visé le cas des prisonniers de guerre jouant au foot ball
et au cricket, comme ont pu le faire derni¢rement les prisonniers anglais & Préroria’ (at 27).
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account of the Belgian opposition to the adoption at The Hague of some pro-
visions of the Brussels Declaration, but then failed to mention the most sig-
nificant fact: it was on account of his own counter-proposal aimed at inserting
the clause that the Belgian opposition was overcome.*® Similarly, his contem-
poraries passed over the clause in silence and emphasized instead the import-
ance of his fifteen-volume Recueil des traités (1874—1909) and his two-volume
Treatise of International Law (1882-3),%” as well as—with specific regard to the
Hague codification of 1899 and 1907—his contribution to the establishment of
the institution of arbitration and the setting up of commissions of enquiry. The
fact that his fame should be linked to something which was during his lifetime
not regarded by him or others as significant is perhaps not so striking. After all,
Grotius—as was appositely stressed by Huizinga®®*—was chiefly renowned in his
century for his De veritate religionis christianae, whereas we now tend to believe
that he owes his lasting fame instead to De iure belli ac pacis. The fact remains,
however, that in Martens’ lifetime, no one paid any attention whatsoever to the
clause and he himself—in spite of his evident and repeated boasting of other
diplomatic successes—did not look upon it as a major achievement nor even as a
notable contribution to the Peace Conference.

Furthermore, one should not overlook the fact that Martens’ positivism was
not watertight. True, he insisted that modern international law theorists should
study only ‘positive legal rules’ as expressed in ‘customs, treaties and reciprocal
relations of states’, without indulging in political considerations.?® However, he
also noted that the representatives of modern legal scholarship dealing with inter-
national law ought to have but one goal: ‘to neatly establish the positive legal prin-
ciples that must govern relations among states, by consulting not only history, the
material circumstances, the real conditions of life, but also the requirements of
scientific truth and the concept of law prevailing in the civilised world’.4

In addition, as was rightly underscored by Nussbaum,*! Martens took into
account many factors that should have been extraneous to a rigorous legal ana-
lysis. This, for instance, holds true for Martens’ conception of the degree of bind-
ing force of treaties, which he made contingent upon ‘the extent to which they
conform to reasonable requirements of states and [on] their reciprocal relations’.

36 See La Paix et la Guerre, supra note 25, at 119-127.

37 It was translated into German, French, Spanish, Serbian, Persian and Japanese. I shall quote
here from the French translation in three volumes: Traizé de droit internarional (1883-1887).

3% Huizinga, ‘Grotius’ Plaats in de Geschiedenis van den Menschelijken Geest’ (The Place of
Grotius in the History of the Human Mind) (1925). in Verzamelde Werken, vol. 11 (1948) 382-389,
at 382.

39 Traité, vol. 1, at 233 (para. 39).

40 Trairé, vol. 1, at 201 (para. 34): "érablir nettement les principes juridiques positifs qui doivent
diriger les rapports entre les Etats, en consultant non seulement I'histoire, les circonstances maréri-
elles, les conditions réelles de la vie, mais encore les exigences de la vérité scientifique et le sentiment
du droit qui prévauc dans le monde civilisé’.

*! Nussbaum, ‘Frederic de Martens. Representative Tsarist Writer of International Law', supra
note 2, at 54.
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(In contrast, one cannot share Nussbaum’s criticism whereby another factor that
should have remained foreign to legal analysis was Martens’ concept of expedi-
ency, which, in his view should operate as the supreme principle of international
administrative law.)42

The serious inconsistencies that marred most of Martens’ writings should also
be emphasized. Thus, for instance, Martens’ insistence on human rights as a cru-
cial element of the international community#? was indisputably extremely modern
andindeed forward-looking. However, it cannot be easily reconciled either with his
view that in international relations, states’ interest should be the overriding factor
or his awe and admiration—at least around the period of the 1899 Conference—
for the despotic Russian authorities, as aptly recalled by Pustogarov on the basis
of the contents of Martens’ diaries.4 Furthermore, his emphasis on human rights
(which, on close scrutiny, revealed a rather narrow view of such rights) under those
circumstances and in that context may be taken to reveal a strong affinity for nat-
ural law doctrines.*> At a higher leve] of abstraction, Martens’ making the idea of
‘international community’ the lynchpin of his own conception of international
law,*¢ while again extremely modern and appealing, is at odds with his view of the
scope of international law. According to Martens, this body of law only applied
to so-called ‘civilised countries’ (which comprised the international commu-
nity) whereas ‘Muslim, pagan and savage’ peoples, as well as such states as Turkey,
Persia, China and Japan were outside that community. It followed that as between
the former and the latter categories of states, only natural law might apply.?”

42 See Nussbaum cit., supra note 2, at 54. This criticism does not take into account that the
criterion of expediency must be relied upon by administrative bodies in their day to day action.

It should be added that in quite a few writings Martens brilliantly combined legal analysis with
historical and political investigation. See, in particular, Par la justice vers la paix, without date (but
1904).

43 See in particular Traité, vol. 1, at i (preface), at 14-15, 427-431. See also vol. 111, 186-187.

44 Pustogarov, supra note 2, Ch. 8 (‘E.F. Martens’ Social and Political Views’), at 196-228.

45 For Martens, the fundamental rights that civilized states recognized for any individual,
regardless of his nationality, were: (1) the right to physical life; (2) the right to the development
of one’s intellectual faculties; and (3) to right to move freely within states united by international
links, including the right to emigrate. From these fundamental rights others followed, including
the right of all to respect for his person, honour and health, the right to property, the right to get
married, etc. (Traité, vol. 1. at 440-441). Martens clearly tock a natural law approach to human
rights (‘Ces droits [de |'homme]} découlent de la nature et des conditions de ["humanité et ne peuvent
donc pas étre créés par la législation. Ils existent par eux-mémes’, at 14; and see also at 441).

The natural law slant of Martens was also underscored by Pustogarov, supra note 2, at 82—83:
‘Recalling Martens’ constant references to the inalienable rights of the individual, or considering
his theory of international intercourse, one cannot fail to find essential elements of an attachment
to natural law. This is fully in line with his endeavour to synthesize the positive sides of both ten-
dencies [i.e. positive law and natural law]. Considering what has been said [above], in my view
Martens can be assigned to the positivist camp only very conditionally’ (unofficial translation from
the Russian original).

46 See Traité, vol. 1,236, 265 et seq., in particular 272-275.

47 Traité, vol. 1, at 238-241 (para. 41), 398, 240241 and 398. It is notable that, as mentioned by
Martens himself, one of his contemporaries, namely the Swiss Bluntschli (Das moderne Vélkerrecht
der civilisirten Staaten als Rechtsbuch dargestellt, 3rd edn (1878) paras 7-8) was of the view that the
international community embraced all peoples, including those supposedly less advanced.
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Another side of Martens’ approach to international law deserves to be empha-
sized; namely, his conspicuous lack of legal exactitude, particularly as compared
to those Swiss, German and Austrian contemporaries of his—Bluntschli, Jellinek,
Bergbohm, Holtzendorf, Zorn, Lammasch—whom he nevertheless either knew
and cited, or took issue with.

In short, all the aforementioned features of Martens’ position make it possible
to argue that in proposing his clause, the Russian publicist did not intend also to
envisage the possibility of considering ‘the laws of humanity’ and ‘the dictates of
public conscience’ as distinct sources of law. He used loose language for the pur-
pose merely of solving a diplomatic problem.

C. The Evolution of International and National Case Law

Let us now consider whether, in spite of what can be concluded from the prepara-
tory work and Martens’ general outlook, judicial and legislative developments
as well as state practice subsequent to the adoption of the clause in 1899 never-
theless render it possible to maintain that the laws of humanity and the dictates
of public conscience have gradually taken the shape and significance of distinct
sources of international law. An affirmative conclusion would by no means be
surprising, for after all what counts in international dealings is actual practice,
more than the intentions of diplomats or the contents of negotiations conducted
in multilateral fora.

I shall start with case law. The Martens Clause has been cited in 2 number of
cases, some national and others international. These cases may be grouped in
three categories.*® The first category, which is by far the most extensive, com-
prises cases where the clause was simply used to confirm or bolster the inter-
pretation of other international rules of humanitarian law. The second category
includes a case where the clause was resorted to in order to suggest an original
construction of existing rules of humanitarian law, based on the demands of
humanity as expressed in international standards on human rights. The third cat-
egory embraces a case where the clause was used to exclude 4 contrario interpret-
ations of humanitarian law treaties.

i. Cases where the clause was substantially used ad abundantiam

The first case is Klinge, decided in 1946 by the Supreme Court of Norway. The
defendant, a member of the Gestapo, had been charged with ‘maltreatment and
torture of Norwegian patriots’ under the Norwegian Criminal Code of 1902
jointly with a Royal Decree of 4 May 1945 that gave courts the power to impose
deach sentences instead of imprisonment for acts such as those perpetrated by

Klinge. Having been sentenced to death by the Court of Appeal, the defendant

48 To the cases examined in the text one should now add Kupreskic, decided by Trial Chamber I1
of the ICTY on 14 January 2000 (Case no. [T-95-16-T). See infra, in this paper.
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appealed to the Supreme Court, claiming that the application of the Royal Decree
to acts that he had committed before May 1945 was at variance with Article 97 of
the Norwegian Constitution, whereby ‘[n]o law must be given retroactive effect’.
The Supreme Court, by a majority, dismissed the appeal. Judge Skau, who deliv-
ered the judgment, held that the grave acts of torture, of which Klinge had been
found guilty, were not only expressly prohibited by Norwegian law, but were also
contrary to the ‘laws of humanity’ and the ‘dictates of public conscience’ men-
tioned in the Martens Clause. They were therefore war crimes and as such pun-

ishable ‘by the most severe penalties, including the death penalty’#® The Court
added the following:

In other words, the criminal character of the acts dealc with in the present case as well as
the degree of punishment are already laid down in International Law in the rules relat-
ing to the laws and customs of war. These rules are valid for Norway as a belligerent
country.>®

On the face of it, the Court’s decision equated the ‘laws of humanity’ and the
‘dictates of public conscience’ with international legal standards. However, it is
apparent that the Court’s holding was based on a twofold misconstruction of
international law. First, torture of enemy civilians, whether or not guilty of unlaw-
ful military operations against the occupying power, was implicitly prohibited by
customary international rules resulting from the Hague Regulations of 1907—at
least if these are liberally interpreted. Hence, it amounted to a war crime. This,
in a sense, was acknowledged by the same Supreme Court, for after citing the
Martens Clause as authority for its proposition, it referred also to Article 46 of
the ‘Rules of Land Warfare’ (on the duty of occupants to respect ‘family hon-
our and rights, the lives of persons and private property’ of the inhabitants of
occupied territories) and ‘Article 61’ of the ‘Geneva Convention’5! No resort to
the Martens Clause would therefore have been necessary in this regard—except
for supporting a liberal interpretation of Article 46 and the corresponding cus-
tomary rule. Secondly, nowhere could one find in treaty or general international
law, as it existed after World War II, any rules regarding penalties for war crimes.
Clearly, this was a matter remitted to each state acting under its own legisla-
tion. The contention could, however, be made that, in spite of its manifestly fal-
lacious interpretation of international law, the Norwegian ruling concerning the
clause nevertheless carries some legal weight. It is doubtful whether the clause
was referred to merely ad adjuvandum or was instead regarded as dispositive of

%9 See Annual Digest and Reports of Public International Law Cases, Year 1946, at 263.

30 Ibid.

°1 It is not clear what Geneva Convention the Court intended to refer to. In 1946, when it
delivered its decision, two Geneva Conventions were still applicable, thart of 1929 on the Wounded
and Sick and the other Convention, also of 1929, on Prisoners of War. The former conrains only
39 articles: the latter, at Article 61, deals with the issue of sentencing of prisoners of war tried by
the detaining power. It does not appear that other provisions of the Convention may be regarded
as germane to the matter under discussion.
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the matter. Probably the better interpretation is that the clause was relied upon
by the Court primarily to bolster the construction of Article 46 of the Hague
Regulations to the effect that torture is prohibited, with the consequence that, if
acts of torture are committed, they amount to a war crime.

The fact that courts tend to use the clause primarily to strengthen propos-
itions made on the basis of other arguments is even more evident in Krupp, a
case decided in 1948 by a United States Military Tribunal sitting at Nuremberg.
The defendants had been accused of ‘having exploited. . .territories occupied by
German armed forces in a ruthless manner, far beyond the needs of the army of
occupation and in disregard of the needs of the local economy’5? The Tribunal
mentioned the various provisions of the Hague Regulations on belligerent occu-
pation, in particular Articles 46—56 and found that those provisions were binding
upon Germany ‘not only as a treaty but also as customary law’>3 It then went on
to quote (or rather to misquote) the Martens Clause and observed the following:

The preamble [to the 1899 and 1907 Hague Convention] is much more than a pious dec-
laration. It is a general clause, making the usages established among civilized nations,
the laws of humanity, and the dictates of public conscience into the legal yardstick to be
applied ifand when the specific provisions of the Convention and the Regulations annexed
to it do not cover spcciﬁc cases occurring in warfare, or concomitant to warfare.5*

The Tribunal then stated: ‘However, it will hardly be necessary to refer to these
more general rules. The Articles of the Hague Regulations, quoted above, are
clear and unequivocal.*® Indeed, the Tribunal applied those provisions, and not
the Martens Clause, to the facts at issue. Thus, it is apparent that the obiter dictum
in Krupp was merely an expression of the views of the judges concerning the legal
value of the clause. In other words, the Tribunal did not use the clause to infer
from it that, as a result of the clause, new sources of law had been instituted in the
international community and that, in casw, rules deriving from such sources were
applicable.

The same holds true for Rauter, decided in 1949 by the Dutch Special Court
of Cassation. At issue was the question of whether the Germans occupying the
Netherlands were entitled to take reprisals against the civilian population. The
Court mentioned Article 50 of the Hague Regulations prohibiting ‘collective
penalties, pecuniary or otherwise’ and rightly added that ‘the basic idea (grond-
gedachte) of this Article is apparently that no Occupant of foreign territory
may—any more than may the lawful sovereign of the Occupant in his own terri-
tory—take steps against those who are innocent [of] acts performed by others’>¢

52 See Trials of War Criminals, supra note 5, at 1338.

53 Ibid. at 1340.

54 Jbid. at 1341.

55 [bid.

56 See text of the decision in Nederlandse Jurisprudentie 1949 no. 87. 155-156 (English transla-
tion in Annual Digest and Reports of Public International Law Cases, Year 1949, at 541).
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The Court then noted that such behaviour was also contrary to the principles
mentioned in the Martens Clause. Plainly, this reference to the clause was made
ad abundantiam and without attributing to the clause any particular legal value.

The Court referred again to the clause when it examined another argument put
forth by the appellant: the argument whereby he was being prosecuted for acts
which were not unlawful at the time of their commission and that consequently,
the Dutch Special Criminal Law applied by the Court of Appeal infringed
the principle nullum crimen, nulla poena sine praevia lege poenali. The Court of
Cassation dismissed the argument. It first noted that the Hague Regulations of
1907 forbade certain acts and at the same time included the Martens Clause in
the preamble. Consequently ‘every deliberate transgression of these international
firmly established rules of warfare’ constituted an international crime. The appel-
lant’s argument was flawed for it ignored the fact that for a long time these trans-
gressions had been known as ‘war crimes’>” Secondly, the Court held that the
appellant’s contention that the Dutch Special Criminal Law had introduced a
new ‘crime against humanity’ was without merit; in this connection the Court
pointed out that in fact ‘the said Preamble prescribes in so many words submis-
sion to the “lois de 'humanité”’ 8 Thirdly, the Court emphasized that the prin-
ciple of non-retroactivity of criminal legislation was not absolute ‘in the sense
that its application cannot thwart that of other principles whose recognition is of
equally grave concern for the legal order’>® In this connection the Court averred
that the interests of the legal order did not permit that extremely serious viola-
tions of generally accepted principles of international law should not be punish-
able solely on the basis that no threat of punishment had previously existed.

Clearly, the first two points were rather vague, shallow and misleading. In par-
ticular, it is not clear whether the Court intended to hold that, by virtue of the
Martens Clause, any conduct contrary to the ‘principles of humanity’ and the
‘dictates of public conscience’ was to be regarded as amounting to a war crime or
to a crime against humanity, even when such conduct was not prohibited by any
international legal rule. Arguably the Court did not intend to go so far, and relied
upon the clause essentially to bolster its third argument, to which it probably
attached decisive importance (and indeed this argument seems by far to be the
best articulated and decisive of the three).

A similar approach was taken by Trial Chamber | of the ICTY in the Marzic
decision, handed down in 1996 under Rule 61 of the ICTY’s Rules of Procedure

57 See Nederlandse Jurisprudentie, at 156 (the Court spoke of ‘elke opzettelijke overtreding van
deze internationaal vastgestelde regelen van oorlogvoering’); see also Annual Digest, at 542.

58 See Nederlandse Jurisprudentie, ibid. (for a slightly different English translation see Annual
Digest, ibid: ‘In fact, this was covered by the said Preamble relating to the “laws of humanity™’).

> See Nederlandse Jurisprudentie, at 157 (‘Dit beginsel echter geen absoluut karakter draagt in
dien zin dat de werking daarvan niet zou kunnen worden doorkruist door die van andere begin-
selen bij welker erkenning evenzeer gewichtige belangen der rechtsordre zijn betrokken’). For a
slightly different English translation see Annual Digest, at 543 (‘Its operation may be affected by
other principles whose recognition concerns equally important interests of justice’).
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and Evidence. Marti¢, the former president of the self-proclaimed Republic of
Serbian Krajina, had been accused of having ordered the shelling of Zagreb on
2 and 3 May 1995, which resulted in the killing of innocent civilians, in viola-
tion of the laws of warfare. The Trial Chamber found that the shelling was a war
crime: it violated the rules of both customary and treaty law prohibiting attacks
on civilians, in particular actacks on civilians by way of reprisals, as well as the
principle whereby the right of the parties to an armed conflict to choose methods
and means of warfare is not unlimited. The Trial Chamber then added that the
prohibition against attacks on civilians and the general principle limiting the
means and methods of warfare ‘also derive from the Martens Clause’5°

Formally speaking, of greater weight is the Advisory Opinion delivered in
1996 by the International Court of Justice (IC]) in the Legality of the Threat or Use
of Nuclear Weapons case. In spite of what would seem at first glance, on close scru-
tiny it can be said that here as well the reference to the clause was substantially
made ad abundantiam, for the sole purpose of strengthening a conclusion already
reached on the basis of specific international rules and principles.

In surveying the law applicable to the threat or use of nuclear weapons, in
particular international humanitarian law, the Court mentioned the clause
three times. First, after considering the two cardinal principles of humanitar-
ian law (concerning the protection of civilians and the prohibition of any means
or method of warfare causing unnecessary suffering to combatants), the Court
referred to the clause ‘in relation to these principles’, and stated that it *has proved
to be an effective means of addressing the rapid evolution of military technology’
(para. 78). It may be noted, with respect, that the significance of this reference to
the clause is obscure. Probably the Court intended to articulate the idea that the
clause has served as the inspirational force prompting states to humanize war and
ban weapons that cause excessive suffering. One fails to see what other meaning
could be attributed to this rather terse statement of the Court.

The Court returned to the clause when dealing with the applicability of
Additional Protocol I to states not parties to it. In this respect the Court recalled
that ‘all states are bound by those rules in Additional Protocol I which, when
adopted, were merely the expression of the pre-existing customary law such
as the Martens Clause, reaffirmed in the first Article of Additional Protocol I’
(para. 84).

It may be noted that once again, the reference to the clause is far from illumin-
ating. The Court neither explains how the clause has become part of customary
international law, nor does it go into the implications of its customary nature.
In particular, the Court does not tackle the crucial issue: if the clause is binding

0 See the Martic case, ICTY, case no. IT-95-11-R61, para. 13. The Trial Chamber added the
following: “This clause has been incorporated into basic humanitarian instruments . . . Moreover,
these norms also emanate from elementary considerations of humanity which constitute the
foundations of the entire body of international humanitarian law applicable to all armed conflict’

(ibid.).
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upon all states, what are its legal effects? In other words, what are the obligations
upon states that flow from the clause? Does the clause establish new sources of
international law? Or does it instead bring into being humanitarian standards
of conduct? If so, can these standards be identified by the addressees themselves,
or may they only be elaborated by courts of law? None of these queries can be
answered in the light of the Court’s pronouncement.

The Court came back to the clause at the end of its perusal of existing legal
principles on the threat or use of weapons, concluding as follows:®!

Finally, the Court points to the Martens Clause, whose continuing existence and applic-
ability is not to be doubted, as an affirmation that the principles and rules of humanitar-
ian law apply to nuclear weapons.

It is difficult to grasp the purport of this proposition. One plausible meaning is
that, for the Court, the clause elevates the principles of humanity and the dictates
of public conscience to yardsticks by which to gauge the behaviour of states. It
would follow that, judged on the strength of such yardsticks, the use of nuclear
weapons might prove to be contrary to those principles and dictates. However,
the Court does not go so far as to draw these implications. Instead, it states that
‘the principles and rules of humanitarian law’—not the principles of humanity
or the dictates of public conscience—apply to these weapons. The Court simply
states that the clause is ‘an affirmation’ that the principles and rules of humanitar-
ian law apply to nuclear weapons. On what basis the Court infers such in ‘affirm-
ation’ is nevertheless arcane.

ii. Cases where the clause served to advance an original interpretation
of certain rules of international humanitarian law

An innovative approach was taken by the Conseil de guerre de Bruxelles in the
KW, case (judgment of 8 February 1950). The Military Court, without being dir-
ectly cognizant of Klinge, in fact took up one of the arguments made there by the
Norwegian Supreme Court. However, it framed the legal issue at stake in a much
more appropriate and correct manner.

The defendant, a police officer, had been accused of violations of the laws and
customs of war, in that he had caused serious injury to a number of civilians
detained after fighting against the German occupiers in occupied Belgium. The
Court pointed out that Article 46 of the Regulations annexed to the [Vth Hague
Convention on the Laws and Customs of War on Land imposed upon the occu-
pying power the duty to respect ‘the lives of persons’. However, no provision of
the Regulations expressly prohibited acts of violence and ill treatment (violences
et sévices) against the inhabitants of occupied territories. The Court thus referred
to the Martens Clause. It noted in this regard that in its search for the principles
of international law resulting from the principles of humanity and the dictates

v Legality of the Threat or Use of Nuclear Weapons, supra note 6 at para. 87.



60 The Human Dimension of Wars

of the public conscience, it was to be guided by the Universal Declaration of
Human Rights, Article 5 of which provides that ‘[njo one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment’. The Court
then found that the acts performed by the accused against his victims amounted
to torture and cruel treatment and concluded that they constituted violations of
the customs of war.5?

This judgment is exceedingly interesting in at least two respects; first, because
it demonstrates that the clause may be of invaluable importance at the interpret-
ative level and secondly, because it points to the proper modalities of construc-
tion of customary principles or rules of humanitarian law. By virtue of the clause,
reference should thus not be made to vague principles of humanity, but rather to
those human rights standards that have been laid down in international instru-
ments such as the Universal Declaration. They may, among other things, be used
as guidelines for determining the proper interpretation to be placed upon vague
or insufficiently comprehensive international principles or rules.

iii. Cases where the Martens Clause was used to reject possible a contrario
arguments

Finally, one should mention a ruling made in 1995 by the Constitutional Court
of Colombia on the constitutionality of the Colombian law implementing the
1977 Second Additional Protocol to the Geneva Conventions. After examin-
ing various provisions of the Protocol, the Court also considered the preambular
paragraph of the Protocol which refers to the principles of humanity and the dic-
tates of public conscience. The Court took it to be an illustration of the Martens
Clause,%? and stated that the purpose of this clause was to rule out the possibility
of regarding as authorized any conduct not prohibited by the Protocol

iv. Summing-up

It is apparent from the above survey that mention of the clause has been made
primarily to pay lip service to humanitarian demands, rather than for the pur-
pose of supporting the notion that two new sources of international law had
come into existence around 1899. Beyond mere general statements such as those

2 See the text of the decision in 30 Revue de droit pénal et de criminologie (1949-1950) at
562-568.

%3 For the wording of that preambular paragraph, see infra, in the text of this paper, where it is
also shown why this paragraph is substancially different from the Martens Clause.

64 It stated the following: ‘The clause indicates that Protocol I must not be interpreted in iso-
lation but must be viewed at all times within the context of the entire body of humanitarian prin-
ciples, as the treaty simply extends the application of these principles to non-international armed
conflicts. Hence the Constitutional Court considers that the absence of specific rules in Protocol 11
relating to the protection of the civilian population and to the conduct of hostilities in no way sig-
nifies that the Protocol authorizes behaviour contrary to those rules by the parties to the conflict.”
(Ruling no. C-225/95. English translation reported in M. Sassoli and A.A. Bouvier (eds), How Does
Law Protect in War?, ICRC (1999) at 1363-1364).
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in the Krupp case, no international or national court has ever found that a prin-
ciple or rule had emerged in the international community as a result of ‘the laws
of humanity’ or the ‘dictates of the public conscience’. In other words, no inter-
national or national court has propounded and acted upon the notion that there
existed in the international community two additional and distinct sources
of law, in addition to the treaty and custom processes. Courts have referred to
‘humanity’, either explicitly citing the Martens Clause or implicitly adverting to
it, only to spell out the notion that in interpreting international rules one should
not be blind to the requirements of humanity,® or to find international standards
serving the purpose of circumscribing the discretionary power of belligerents in
the face of loose international rules, or to stress that the clause expresses the spirit
behind the treaty or customary formation of most rules of international humani-
tarian law.*® Thus, the clause has implicitly or explicitly been used as a sort of
general instruction concerning the interpretation of certain international rules or
as a means of better understanding the thrust of modern humanitarian law.

D. The Evolution of State Practice

i. Treaties

Our conclusion concerning the case law is confirmed by an appraisal of state prac-
tice. On some occasions when the clause has been restated in international treaties,
no follow up has been given to such restatement at the practical level. This is the
case with regard to the four Geneva Conventions of 1949, which contain the clause
in their provisions on denunciation®” (provisions that have never been applied in
practice, possibly also because no state has ever denounced these Conventions)
and of the 1981 ‘Convention on prohibitions or restrictions on the use of cerrain
conventional weapons which may be deemed to be excessively injurious or to have
indiscriminate effects’ (this clause may be found in para. 5 of the preamble).

45 See for example the Corfu Channel case, IC] Reports (1949) at 22.

86 See for example Military and Paramilitary Activities in and against Nicaragua (Merits), 1C]
Reports (1986) para. 218; Legality of the Threat or Use of Nuclear Weapons, supra note 6 at para. 78
(see also paras 84 and 86). In para. 87, the Court stated the following: ‘Finally, the Court points
to the Martens Clause, whose continuing existence and applicability is not to be doubted, as an
affirmation that the principles and rules of humanitarian law apply to nuclear weapons.” However,
to fully grasp the purport and meaning of this passage, one ought to take account of the fact that
previously the Court had stated that ‘in the view of the vast majority of states as well as writers there
can be no doubt as to the applicability of humanitarian law to nuclear weapons’ (para. 85) and had
further noted that the same position had been taken by such states as the Russian Federation, the
UK and the US (para. 86).

87 Articles 63(4) of the First Convention, 62(4) of the Second, 142(4) of the Third and 158(4) of
the Fourth. Article 63 of the First Convention stipulates that: “The denunciation shall have effect
only in respect of the denouncing Power. It shall in no way impair the obligations which the Parties
to the conflict shall remain bound to fulfil by virtue of the principles of the law of nations, as they
result from the usages established among civilized peoples, from the laws of humanity and the dic-
tates of the public conscience.” The provisions of the other Conventions are identical.
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On the other hand, on some occasions and with limited reference to certain
segments of international humanitarian law, states have taken a position that
might be interpreted as giving the clause a special legal dimension. This is con-
firmed by faitly recent legal developments. The states gathered at Geneva at the
1974-1977 Diplomatic Conference restated the clause in Article 1(2) of Protocol
I (on international armed conflicts).58 By contrast in the preamble of Protocol 11
(on internal armed conflicts) they took up the cause in a different manner, i.e. as
a reference not to the legal principles deriving from the laws of humanity or the
dictates of public conscience, but to the principles of morals (‘Recalling that, in
cases not covered by the law in force, the human person remains under the pro-
tection of the principles of humanity and the dictates of the public conscience’).
The different wording of the two clauses clearly shows that, when states are wary
of excessive intrusion into state sovereignty, they simply call upon states to act in
keeping with moral standards. On the contrary, in cases where major interests
are at stake but where it is simultaneously felt that states’ conduct ought to be
governed by law (this could be said of the area of international armed conflicts),
states do not shy away from proclaiming the existence of principles and custom-
ary rules brought about by considerations of humanity or the dictates of public
conscience.

Can one draw from these two different approaches the conclusion that the
Martens Clause, while applicable to international armed conflict, may not be
applied to internal conflicts? Such a conclusion would be contrary to the whole
spirit of international humanitarian law: this body of law, in its contemporary
state of development, does not make its applicability contingent on fine legal
distinctions. Unnecessary suffering is prohibited whether it is caused by a belli-
gerent within the framework of an international armed conflict or within a civil
war. Indiscriminate attacks on civilians are banned, whatever the general con-
text within which they occur. One therefore fails to see why the legal value of the
clause should be confined to some classes of armed conflicts and not to others. The
restrictive wording of the preamble of the Second Additional Protocol only reflects
the recalcitrance of the states gathered at Geneva in 1974—1977 in extensively regu-
lating internal armed conflicts. It would be fallacious and contrary to the object
and purpose of international humanitarian principles to infer more from that pre-
amble and its difference vis A vis Article 1(2) of the First Additional Protocol.

ii. Statements before the IC]

Important indications as to the position of states and their opinio iuris concern-
ing the clause may also be drawn from the statements made by many states in the

8 This clause provides that *. . . in cases not covered by this Protocol or by other international
agreements, civilians and combatants remain under the protection and authority of the principles
of international law derived from established custom, from the principles of humanity and from
the dictates of public conscience.’
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written and oral proceedings before the IC] in the Legality of the Threat or Use of
Nuclear Weapons case.

A number of States, including Australia, Mexico, Iran, New Zealand,
Zimbabwe, Nauru and Malaysia,® took the view that the threat or use of nuclear
weapons was unlawful amongst other reasons because it would run counter to the
clause. However, they did not specify in great detail what legal meaning could, in
their opinion, be attributed to the clause. In substance, they stated that the clause
refers to humanitarian principles and the dictates of public conscience and resort
to nuclear weapons would be contrary to such principles or dictates. It would
seem that they thus implicitly propounded the view that the clause has resulted in
importing into international law, as legally binding standards, both the principles
of humanity and the dictates of public conscience.

A contrary view was put forward by countries such as the United States and the
United Kingdom. For these States, the clause merely encapsulates a ban on a pos-
sible @ contrario argument: under the clause, if cases are not covered by the rules
of the Hague or Geneva Conventions, it does not necessarily follow that they are
unregulated, for they may be governed by customary rules—if such rules exist
with regard to a particular matter—or other treaties.”® A more radical view was

69 As for Australia, see [C], CR, 30 October 1995, at 45 and 57; for Mexico, see CR, 3 November
1995, at 69 (for this state the purpose of the clause is ‘to confirm the enforcement of international
law even in cases where existing international conventions do not stipulate the rules to be applied
in determined situations’; see also the Written Statement of Mexico, in Compilation of Written
Starements, UNAW 95/3, 13); for Iran sce CR, 6 September 1995, at 38 and 44, for New Zealand
see CR, 9 September 1995, at 28 (for this state ‘fundamental general principles of humanitarian
law . . . continue to give life to the faw, even although specific provisions regulating an area in a par-
ticular way have notyet been made’; see also the Written Statement of New Zealand, in Compilation
of Written Statements, UNAW 95/3, at 19); for Samoa see CR, 13 November 1995, at 55-56; for
Zimbabwe see CR 15 November 1995, at 37 (the clause states ‘that in considering new weapons
systems or methods of warfare, the principles of customary international law and the dictates of
public conscience shall apply. The threat and use of nuclear weapons violate both customary inter-
national law and the dictates of public conscience’); for Nauru see the Response, in Compilation
of Written Comments, AW, 95/2, 13 July 1995, at 13 (“The Martens Clause seems to require the
application of general principles of law. It speaks of the laws of humanity and the dictates of pub-
lic conscience. General principles of law recognized by civilized nations would therefore seem to
embody the principles of humanity and the public conscience. Inhumane weapons and weapons
which offend the public conscience are therefore prohibited’y and 32-34. As for Malaysia, see the
Statement in Compilation of Written Comments, AWW 95/2, 13 July 1995, at 3334 (‘The Martens
Clause makes it indispurably clear that the customary rules of armed conflict as well as the dictates
of public conscience are relevant to the question before the Court’, at 33; “The United Kingdom's
interpretation of the Martens Clause reduces it to a non-entity by requiring “a rule of customary
international law” for its application. What if some horrible new weapon were invented, eagerly
adopted by most of the world’s generals and roundly condemned as inhumane by most of the
world’s peoples? The United Kingdom’s position would, in effect, make the legal advisors to the
world’s Ministries of Defence and Foreign Affairs the guardians of the public conscience. That is
not what Frederic [sic] de Martens had in mind’, at 34).

70 As the United States representative Matheson put it: “The Martens Clause clarifies that the
absence of a specific treaty provision prohibiting the use of nuclear weapons does not, standing
alone, compel the conclusion that such use is or is not unlawful. At the same time, however, the
clause does not independently establish the illegality of nuclear weapons, nor does it transform pub-
lic opinion into rules of customary international law. Rather, it simply makes clear the important
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advanced by Russia: ‘today the “Martens Clause” may formally be considered
inapplicable’”?

As noted above, the IC], faced with these conflicting views, did not take sides
in its Advisory Opinion. It did not uphold the view of the majority of states
appearing before it, and suggesting—either implicitly or in a convoluted way—
the expansion of the scope of the clause so as to upgrade it to the rank of a norm
establishing new sources of law. Nor did it confine itself to attaching an exclu-
sively interpretative purport to the clause, as advocated by the United States and
the United Kingdom. It can be respectfully submitted that the Court took a sort
of middle-of the-road attitude, by expounding rather loose and ambiguous prop-
ositions bound to raise more problems than they solved.

E. Concluding Remarks

The stark difference of opinion existing among states and the failure of the IC]J to
articulate a clear-cut and specific view on the matter bears out the conclusion that
can be reached on the basis of a detailed survey of case law. Surely the clause does
not envisage—nor has it brought about the birth of—two autonomous sources of
international law, distinct from the customary process.

It should be added that, were one to hold a contrary view, one would fail to
discern the constituent elements of the new sources: would they consist, as cus-
tom, of usus and opinio? If so, in what respect would they differ from the normal
customary norm-creating process? If not, what would be the specific structural
elements of these new norm-creating processes? It is striking that, except for one
or two publicists,”? no court or state has ever tackled this crucial question. This,
it is submitted, further bolsters the conclusion that these new sources have not in
fact materialized.

protective role of the law of nations and clarifies that customary internationai law may inde-
pendently govern cases not explicitly addressed by the Conventions. This is what gives content
and meaning to the Martens Clause. Therefore, when as here, customary international law does
not categorically prohibit the use of nuclear weapons, the Martens Clause does not independently
give rise to such a prohibition’ (IC], Verbatim Records, 15 November 1995, CR 95/34, at 98). See
also the Written Statement of the UK, Compilation of Written Statements, UN AW 95/31, 47-48,
para. 3.58, ibid.

7t See Compilation of Written Statements, ANW, 13 July 1995, at 13. After noting that the clause
began with the words ‘{u]ntil a more complete code of the laws of war has been issued’ (76id. ar 11),
the Russian Memorandum pointed out the following: ‘As to nuclear weapons the “Martens Clause”
is not working at all. A “more complete code of the laws of war” mentioned there as a temporary
limit was “issued” in 1949-1977 in the form of Geneva Conventions and Protocols thereto, and
today the “Martens Clause” may formally be considered inapplicable’ (i6sd. at 13).

72 See the contributions of Sperduti, supra note 6, and Shahabuddeen, supra note 7.
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5. The Legal Purport That Can Be Justifiably Attributed to
the Clause: Or Is It Simply a Diplomatic Gimmick?

As a result of the above analysis, should we conclude that the clause is solely a
manifestation of diplomatic skill, and is per se devoid of any legal impact on
international humanitarian law? It cannot be gainsaid that over the years the
clause has had a great resonance in international relations. Clearly, in spite of its
ambiguous wording and its undefinable purport, it has responded to a deeply felt
and widespread demand in the international community: that the requirements
of humanity and the pressure of public opinion be duly taken into account when
regulating armed conflict. If the clause had not struck a chord with the senti-
ments prevailing in the world community, one could not explain why it has been
evoked or relied upon so often, both by international lawmakers, by national
and international courts and by diplomats. There is a further reason for attach-
ing some legal value to the clause: namely, the general principle of construction
whereby international instruments should not be presumed to be devoid of any
legal significance and practical scope.

In an attempt to ascribe plausible legal significance to the clause, three points
can be made.

A. The Clause and the Interpretation of International Rules

First of all, the clause may serve as fundamental guidance in the interpretation
of international customary or treaty rules. In case of doubt, international rules,
in particular rules belonging to humanitarian law, must be construed so as to
be consonant with general standards of humanity and the demands of public
conscience. In order to avoid arbitrary constructions or abuse, the ‘standards of
humanity’ should be deduced from international human rights standards and the
‘demands of public conscience’ ought to be ascertained by taking into account
resolutions and other authoritative acts of representative international bodies.
However, the question arises as to how this interpretative principle should be
coordinated with the view taken by the International Court of Justice in a string
of cases (Corfu Channel, Nicaragua and Legality of the Threat or Use of Nuclear
Weapons)”® concerning ‘clementary considerations of humanity’. It has been con-
vincingly argued that, for the Court, those ‘considerations’ constitute a general
principle of international law imposing direct obligations upon states.”* However,

73 See the Corfu Channel case, IC] Reports (1949) 22; Nicaragua case (Merits), ibid. (1986)
para. 218 and Legality of the Threat of Use of Nuclear Weapons, supra note 6, at para. 79. On these
cases see the remarks of Dupuy, ‘Les “considérations élémentaires d’humanité” dans la jurispru-
dence de la Cour Internationale de Justice’, Mélanges en [ honneur de N. Valticos (1999) 117-130.

7* See on this matter the important considerations of Dupuy, ibid. at 119-128.
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it would seem that neither the Court nor scholars have clarified two important
points. First, the question of the conditions under which the ‘considerations of
humanity’ become applicable; in particular whether they come into play when-
ever the legal regulation provided by a treaty or customary rule is doubtful, uncer-
tain or lacking in clarity, or whether instead they also become operational when
treaty or customary rules exist that run contrary to them; in other words, whether
these ‘considerations’ may be attributed the rank of jus cogens.”® The second point
that has not been clarified regards the content of the ‘considerations of human-
itv’: How does one establish their scope and purport or, in other words, by what
yardstick can one determine whether or not certain obligations are imposed by
them? In addition, may such a finding be made only by courts, or can states and
other international subjects also determine what specific conduct is required by
this general principle of international law in a particular case?

In any event, if the view is taken that there now exists a general principle of
international law concerning considerations of humanity, it could be maintained
that the relationship of this principle with the Martens Clause, as construed above,
is twofold. First, the clause has been at the origin of the general principle. It can
be reasonably argued that the principle has evolved after World War II chiefly as
aresult of its being spelled out and, in a way, ‘codified’ by the International Court
of Justice in the Corfu Channel case. If this is so, it cannot be denied that one of
the most prominent and forceful *historical’ sources of the principle was precisely
the Martens Clause. Secondly, there is room for the view that the clause, in as
much as it embodies the principle of interpretation advocated above, is a sort of
lex specialis vis a vis the general principle of international law upheld by the IC], in
that it only refers to humanitarian law, whereas the principle embraces the whole
body of international law. In this respect, the clause would restate and strengthen
the general principle in the specific area of international humanitarian law.”

B. The Clause and the Sources of International Law

A second legal effect of the clause can be seen in the area of sources of law. If one
disregards the historical origin of the clause and the intentions of its propon-
ent, and considers it in its present logical and legal dimension, the clause may be
construed as having some indirect impact on traditional sources of international
law, in particular the customary process. It is a fact that the clause puts the ‘laws
of humanity’ and the ‘dictates of public conscience’ on the same footing as the
‘usages of states’ (i.e., state practice) as historical sources of ‘principles of inter-
national law’. As we have seen, this fact does not entail that the three categories

75 On this point see however the considerations of both the IC]J in Legality of Use or Threas of
Nuclear Weapons, supra note 6, at para. 78 and of Dupuy, ibid. at 123-124.

76 For an illustration of the role the clause may have for interpretative purposes, see the judg-
ment of 14 January 2000 in Kupreskic, cited supra note 48, paras 535-536 (on the question of pre-
cautions to be taken for the protection of civilians in case of attacks on military objectives).
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have the same importance for norm-creating purposes. However, equating the
three ‘sources’ may at least entail that whenever a principle derives from the laws
of humanity, it must not necessarily be based on either state practice or the dic-
tates of public conscience (similarly, a principle resulting from state practice need
not be grounded in the other two categories; by the same token, a principle stem-
ming from the dictates of public conscience need not be supported by state prac-
tice or by considerations of humanity). It follows that it is logically admissible
to infer from the clause that the requirement of state practice for the formation
of a principle or a rule based on the laws of humanity or the dictates of public
conscience may not be prescribed, or at least may not be so high as in the case of
principles and rules having a different underpinning or rationale. In other words,
when it comes to proof of the emergence of a principle or general rule reflecting
the laws of humanity (or the dictates of public conscience), as a result of the clause
the requirement of usus (les usages établis entre nations civilisées) may be less strin-
gent than in other cases where the principle or rule may have emerged instead as
a result of economic, political or military demands. Put differently, the require-
ment of gpinio iuris or opinio necessitatis may take on a special prominence. As a
result, the expression of legal views by a number of states and other international
subjects concerning the binding value of a principle or a rule, or the social and
moral need for its observance by states, may be held to be conducive to the forma-
tion of a principle or a customary rule, even when those legal views are not backed
up by widespread and consistent state practice, or even by no practice at all. Thus,
arguably the Martens Clause operates within the existing system of international
sources but, in the limited area of humanitarian law, Joosens the requirements pre-
scribed for usus, while at the same time elevating opinio (iuris or necessitatis) to a
rank higher than that normally admitted.””

77 For original constructions of the role of opinio furis in the case of humanitarian principles
see Sperduti, supra note 5, 68—74; Shahabuddeen, Dissenting Opinion in the case of Legality of the
Threat or Use of Nuclear Weapons, supranote 6,409—411 (the issue is also briefly discussed by Dupuy,
‘Les “considérations élémentaires d’humanité” dans la jurisprudence de la Cour Internarionale de
Justice’, supra note 73, at 127).

The legal construct suggested in the text is however different from that proposed by the two
eminent international lawyers. First, as for Sperduti, he conceives the new norm-creating pro-
cess as applicable to the whole body of international law, while the view propounded here only
applies—more realistically, it would seem—to humanitarian law. Secondly, Sperduti tends to
play down the ‘laws of humanity’ while by the same token overemphasizing the ‘dictates of public
conscience’; this would seem contrary to the spirit of the Martens Clause. Thirdly, his examples
of norms produced through the norm-creating process at issue are questionable, for both in the
case of slave trade and in that of aggression some state practice evolved before it was widely admit-
ted that a general norm had emerged on the matter.

As for the view of Judge Shahabuddeen, it is different from that propounded here. The distin-
guished judge argues thart the clause imports into international law all the laws of humanicy and
dictates of public conscience, thus transforming them into legal standards; it would then be for
courts of law to ascertain the content of these standards, by reference to states’ views. Whatever
the role of courts in this process, the fact however remains that the clause would turn out to be a
principle which brought into being rwo new norm-creating processes. This, however, has not been
accepted by case law and state practice, as we have seen above. What would then legally justify this
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What would justify this conclusion? From the viewpoint of substance, one
could mention the need—in the area of the law of warfare—for humanitarian
demands to efficaciously counterpoise compelling military requirements and their
devastating impact on human beings, even before such humanitarian demands
have been translated into actual practice. What would be the purpose of requir-
ing prior state practice for the formation of a general legal prohibition, when what
is at stake is, for instance, the use of extremely deadly means or methods of war-
fare seriously imperilling civilians? To wait for the development of practice would
mean, in substance, legally to step in only after thousands of civilians have been
killed contrary to imperative humanitarian demands. The original and unique
‘restructuring’ of the norm-creating process in the area of humanitarian law, as
suggested here, would thus serve as a sort of antidote to the destructiveness of war:
restraints on the most pernicious forms of belligerence must be complied with by
combatants whenever authoritatively required by states and other international
subjects, even if such restraints have not been previously put into practice.

From the angle of legal interpretation, the above conclusion would seem to
rest on two arguably solid grounds. First and more generally, it rests upon the
need to take account of the aforementioned fundamental principle whereby legal
clauses must be so construed as to prove meaningful, with the consequence that
any interpretation making them pointless must be dismissed whenever possible.
Secondly, it rests upon the necessity to draw some legal sense from the widespread
acclaim which the clause has attracted over the years in international relations, as
a means of at least attenuating the most pernicious effects of modern warfare.”®

C. The Future of the Clause

Thirdly, it seems appropriate to suggest de lege ferenda that states should cease
restating the clause in treaties or other international instruments. Given the
ambiguity marring the clause, what is the purpose of continuing with the ritual-
istic and rather hollow habit of proclaiming it again and again? To be sure, states
should be commended for feeling the need to uphold the clause. They proclaim

theoretical construct? In addition, what would justify the proposition that, although the laws of
humanity and the dictates of public conscience are transformed by the clause into legally binding
standards they cannot however be applied before a court of law makes a finding about their exact
contents? Given the present conditions of adjudication in the international community, this prop-
osition would entail that states and other international subjects would not be in a position to act
upon one of the standards produced through these new sources until a court has pronounced on
the matter. Thus the laws of humanity and the dictates of public conscience would be very slow in
coming into effect as standards of behaviour. What is even more serious, they would only operate
subject to the condition that a court of law has made a finding on the matter. What would warrant
such a unique and indeed odd legal condition?

78 For a very recent case where a court has played down the role of usus, on account of the entry
into force of the Martens Clause, see Kupreskic, supra at note 48, paras 537-544 (on the question of
reprisals against civilians).
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it because they admit that humanitarian demands should not go unheeded in
international dealings. However, if this is so, states should endeavour to act in
a more meaningful manner and attach some significance to the restatement of
the clause. For instance, they could reword it as a general principle for the inter-
pretation of international humanitarian law.”® Or, in addition to this step, states
could couch the clause as a norm concerning the formation of this body of law:
the clause would aim at taking into account the demands of humanity as they are
articulated by the public conscience emerging in the world community, regard-
less of any attendant practice.®°

6. Conclusion

Theintroduction into international law, through the Martens Clause, of a meansof
taking into account humanity was not achieved out of humanitarian motivations.
Rather, it formed part of diplomatic manoeuvring designed to overcome political
difficulties in the international arena. The clause, so appealing both because, and
in spite of, its ambiguity, brought about considerable confusion in international
relations and has been at the source of many illusions and demands which were
not matched by the harsh realities of international dealings.

However, the initial rationale behind this undertaking and the uncertainties
to which it gave rise should not lead us to underestimate its importance for inter-
national relations. Here, as in any other path of life, what ultimately matters is
the overall effect that a legal construct may produce, regardless of the intentions
of its author or proponent. One could go so far as to argue in Hegelian terms that
what matters is the action of the “Wiles of Reason’ (List der Vernurft), which may
use individuals as mere tools to build the most significant edifices of history.3!
Be that as it may, it cannot be denied that advances in the world community may
sometimes take strange and often mysterious paths. What counts is of course not
so much how these advances are made, but rather that they be made, lest this body
of law remain encumbered by the numerous fetters imposed by the traditional
respect for state sovereignty.

7% For instance, states could lay down that, in case of doubt, rules of international humanitarian
law should always be construed so as to take account of the laws of humanity and the dictates of
public conscience.

80 For instance, states could proclaim that in cases not specifically regulated by treaty law or
by customary rules, states and other parties to an armed conflict should comply with general prin-
ciples emerging in international dealings and recognized by states, intergovernmental and non-
governmental organizations as imposed by the demands of humanity and the dictates of public
conscience.

81 See the splendid pages of G\V.F. Hegel, Vorlesungen iiber die Philosaphie der Geschichte (1840)
in Werke, vol. IX (1927-1930) 83-84.



3. 'The Diffusion of Revolutionary Ideas and

the Evolution of International Law*

1. Preliminary Observations on the Main Factors Behind
the Evolution of the International Community

Until now, critical changes in both the organization and the functional rules of
the international community have occurred mainly as the result of three types of
phenomena: widespread wars; drastic changes in the social composition of the
international community; and revolutions within States.

Even the uninitiated are not ignorant of the fact that it was the end of the Thirty
Years War (1618—1648) that laid the foundations of the contemporary international
community. This conflict shook the heart of the world—at that time Europe.
Fundamental rules that were to govern the coexistence of sovereign and independ-
ent States were established at the end of these bloody confrontations. These confron-
tations, marked at the outset by religious wars (between Catholic and Protestant
States), were actually an expression of conflicts for the domination of Europe. The
first attempt to create an entente among great powers took place in the aftermath
of the revolutionary and Napoleonic wars (1792—-1815) when specific rules for the
preservation of the status quo were established. These rules created a system of col-
lective (or individual, upon collective authorization) intervention in States in which
revolutionary uprisings could create dangerous situations for the conservative mon-
archies which had attempted to share control over Europe. The end of World War I
prompted a second attempt at institutionalization of the international community
through the League of Nations and especially the will to impose, at least proced-
ural, restrictions on the unrestrained resort to war. Finally, after the Second World
War, a first step towards the reorganization of the international community was
achieved by imposing upon States a definite goal (peace, defined as the absence of
armed conflict) and by establishing a new ‘directory’ of great powers who had the
monopoly—at least on paper—of collective force.

Institutional and normative changes occurring in the international commu-
nity are quite clearly linked to critical world conflicts (‘world” conflicts in the
sense that they shake the world ‘that counts’, for example Europe in eatlier eras,
or because they directly or indirectly involve most States in the world). This is
mainly due to the fact that, after upheavals and conflicts that provoke a crisis

* Originally published in French, ‘La diffusion des idées revolutionnaires et |'évolution du droit
international’, in Révolution et droit international (Paris: Pedone, 1990) 295.
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within traditional norms and values, States feel the need to create new values
and new norms. However, the diverse attempts at radical reform that I have just
mentioned have clearly not succeeded in profoundly undermining the funda-
mental structure of the international community. It remains a set of sovereign
and independent entities, all equal in legal terms, but substantially different in
reality, mainly because of the military, economic and political domination of a
group of Great Powers. The wars I have referred to (Napoleonic wars and the two
World Wars) have only introduced new rules of the game and have created struc-
rures and institutions to coordinate the action of States. Indeed, the most import-
ant rules of conduct remain those that derive from the equal and individualistic
structure of the traditional international community.

A second critical phenomenon has profoundly modified the operation and
some of the rules of conduct of the international community. It is the result of
a social revolution that took place inside the community: decolonization. In the
1950—60s, the community of States evolved: from an exclusive club of European
countries (or of countries of European origin or linked to European countries), it
became a set of States of profound cultural, political and ideological diversity. It
follows that today, as everyone knows, the majority of the international commu-
nity is no longer composed of rich and Christian-rooted States but of States with
a different common denominator: economic under-development.

This revolutionary event has not provoked a radical change in the organiza-
tion of the international community. Numerous traditional rules have neverthe-
less been abolished or adapted during that period;-new germs of ideas have been
introduced into existing international institutions and norms, and gradually the
United Nations itself has adapted to the active presence of a majority of States
that simply did not exist within the international community in 1945.

Finally, two great national revolutions (the 1789 French Revolution and the 1917
Soviet Revolution) represent the third type of event that has been able to provoke
radical change in the community of States. The radical and extreme nature of these
revolutions make them stand apart from the numerous upheavals that took place
in other States. In contrast to other civil wars, these revolutions not only ruptured
the internal organization of the State by replacing the holders of state power with
a rebel group, but also went much further in that they violently announced and
imposed a new vision of relationships among individuals, and among individuals,
the State and society. The new vision and the new ethos created by both of these
two revolutions were more likely to affect the international community.

It was this very absence of repercussions on the rules of the international com-
munity that prompted me to put aside other national revolutions, such as the
fascist ‘revolution’ in Italy, the Nazi revolution in Germany, or the more recent
Islamic revolution in Iran. If taking up and reversing what Hegel wrote on the
French revolution in his great Lessons on Philosophy of History,' one could say that

' W.F., Hegel, Vorlesungen uber die Philosophie der Geschichte, mir einer Einleitung herausgege-
ben von F Brunstad (Verlag P. Reclam, Leipzig, sd, May 1925) 547-558.
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the Weltgeist, the spirit of the world, was not present or did not operate in those
latter revolutions.

Before beginning the discussion of the two revolutions mentioned earlier,
must set out my reasons for focusing my analysis more on the French revolution
than the Soviet revolution. The first reason is the celebration of the bicentenary
of the French revolution at the time of this colloquium. It therefore seems more
germane to linger over the French revolution. More substantially, it is my opinion
that the Soviet revolution, as original as it may have been, took up and deepened,
or developed in a novel manner, some great themes of the 1789 revolution.

2. The French Revolution

A. General Observations

In 1789, the international community was almost exclusively composed of mon-
archies formed or consolidated as a result of hereditary succession or wars of
conquest. The United States of America formed, of course, the most remarkable
exception, a very young republic (1787), based on a particular mixture of ide-
als drawn from Enlightenment philosophy and from the principles of Protestant
ethics (other exceptions were the Swiss Confederation and the Confederation of
the United Provinces, which included among others the Netherlands). Save some
specific cases, the world was thus mainly constituted of European, Christian and
monarchic countries. A patrimonial conception of the State prevailed. According
to this view, the State, as the property of the monarch, could be used by the
monarch according to his personal or dynastical interests. International rela-
tions amounted to relationships between Princes and reigning Houses: territory,
peoples and individuals were nothing but pawns in Princes” hands. The French
Revolution represented a violent rebellion against the aristocracy’s privileges;
it dethroned monarchs and raised individuals, nations and peoples to the rank
of the main protagonists and wellsprings of history. All human beings are born
free and equal; only the people are sovereign; only Nations—all equal among
themselves—can intervene within the international community. Negotiations
and conflicts between Princes found themselves replaced by negotiations and
conflicts between sovereign Nations.

The French Revolution thus projected some of the great principles and values,
once tested within French society, onto the relations between States. Let us see
how this change occurred and what marks it has left in the contemporary inter-
national community.

In this regard, and for the sake of clarity, two distinctions should be made.

First of all, one should distinguish between the principles proclaimed and
implemented by French revolutionaries in the field of international relations, from
those proclaimed and implemented 4z the national level but in the field of foreign
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policy. We will see that the French Revolution made an important contribution to
each of these fields.

Then, one should distinguish the immediate and direct effects of revolutionary
ideals and principles upon the rules of the international community on the one
hand and their long term effects on the other hand. The latter comes to light so 1o
speak ‘after the event’, only after many years—that is to say, once new historical
circumstances inherent to the international community have emerged to nurture
the seeds previously sowed in the revolutionary age, but which have remained
dormant in the immediate aftermath of the revolution.?

B. Direct Effects on the Rules of the International Community
i. Principles and norms in inter-State relationships

Sovereign equality among States

Even before the French Revolution exploded, statesmen and diplomats had
already proclaimed on numerous occasions the equality between States.
However, the new ideas of the Enlightenment and natural law provided a new
foundation and a new justification for the principle of sovereign equality. The
premises of the revolutionary conception were set by Vattel in 1774. He observed
that ‘Nations.. . are naturally equal, and inherit from nature the same obliga-
tions and rights’, and added the famous sentence: ‘Power or weakness does not
in this respect produce any difference. A dwarf is as much a man as a giant; a
small republic is no less a sovereign state than the most powerful kingdom’ In
substance, the meaning of this principle was that no monarch had more rights
than others—even if this principle was largely weakened as soon as the right
freely to use force featured amongst these rights, whatever the purposes of that
use of force might be.

2 On the French Revolution and International Law, see generally: F. Laurent, Histoire du droit
des gens et des relations internationales vol.15 (Paris, 1969) 55ff; R. Redslob, Die Staatstheorien des
Franzisischen Nationalversammlung von 1789 (Leipzig, 1912) 75-104; R. Redslob, Histoire des
grands principes du droit des gens (Paris, 1923); G. Scelle, Précis de droit des Gens (1léme partie, Paris,
1934) 263-264 and 279F.; A. Wegner, Geschichte des Vilkerrechts (1936) 218f.; R. Reslob, Traité
de droit des gens (Paris, 1950) 35—40; G. Stadimiiller, Geschichze des Vislkerrechrs, 1 (1951) 170fF;
A. Nussbaum, A Concise History of the Law of Nations (2nd edn, 1954); W.C. Gewe, Epochen des
Volkerrechtsgeschichte (Baden-Baden, 1984) 485-498.

See also the specific following books: E. Nys, ‘L.a Révolution francaise et le droit international’,
in Etudes de droit international et de droit politique (Bruxelles, 1896) I 318fF; J. Basdevant, La
Révolution Frangaise et le droit de la guerre continentale (Paris, 1901); R. Reslob, ‘Vélkerrechtliche
Ideen des franzésischen Revolution’, in Festgabe fiir Otto Mayer (Tiibingen, 1916) 273fF; A. Aulard,
‘La Société de Nations et la Révolution francaise’, in Etudes et Lecons sur la Révolution frangaise (vol. 8
Paris, 1921) 1356F; B. Mirkine-Guetzévitch, ‘L'influence de la révolution francaise sur le dévelop-
pement du droit international dans I'Europe Orientale’, in RCADI (1928-11) vol. 22, 305-333;
R. Schnurr, *Weltfriedensidee und Weltbiirgerkrieg 1791-92’, in Der Staar (1964) 3, 2951

3 E.de Vattel, Le droit des gens ou principes de la loi naturelle appliquée & la conduite er aux affaires
des nations er des souverains (Paris, 1830) 47.
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Vattel’s ideas were taken up by many revolutionaries. It is sufficient to quote
the draft declaration presented by Volney on 18 May 1790 (but not adopted by
the French National Assembly): ‘Dans cette grande Société générale, les peuples et
les Etats considérés comme individus jouissent des méme droits naturels et sont soumis
aux méme régles de justice que les individus des sociétés partielles et secondaires’* One
should also recall that the Abbé Grégoire, in his presentation of the ‘Déclaration
du droit des gens’ to the Convention underlined that ‘la souveraineté n'est pas sus-
ceptible de plus ni de moins; elle ne résulte ni de la force, ni de la richesse; elle appar-
tient & Saint-Marin dans un degré aussi éminent qu’a la France'?

Equality is thus founded on a new basis: all inter-State relations are or must be
equal and sovereign, as every individual shall be; all these nations express a sov-
ereign will, one by which none can be superior to any other. Therefore, what pre-
viously only amounted to a legal condition ensuing from the normative system
became a theoretical proposition based upon premises laid down as undisput-
able. As rightly identified by the German lawyer Grewe, this view implied that
international law as a whole is based on the free agreement of States” will (com-
munis consensus gentium). This conception thus constitutes the necessary premise
of legal positivism that developed during the nineteenth century, that is, at least
in its initial version of voluntarist positivism.6

The principle of equality conceived and theorized in this way constitutes one
of the cornerstones of the international community, until this time. Of course,
it has been affirmed in the United Nations Charter (Article 251 provides that
“The Organization is based on the principle of the sovereign equality of all its
Members’), despite the deviations provided for in Article 2751 (on the veto power
of the five permanent members of the Security Council). Later, the same principle
was vigorously proclaimed by ‘emerging’ countries in the Final Communiqué of
the Bandung Conference (24 April 1955), where equality of race was added to the
equality of States. While the second of the ten principles proclaimed in Bandung
lays down ‘respect for the sovereignty and territorial integrity of all nations’, the
third principle proclaims the ‘recognition of the equality of all races and of the
equality of all nations large and small’. However, in 1970, the traditional word-
ing concerning the relations between States was reactivated, with the General
Assembly Declaration on Friendly Relations and co-operation among States (‘All
States enjoy sovereign equality. They have equal rights and duties and are equal
members of the international community, notwithstanding differences of an eco-
nomic, social, political or other nature’).

* ‘In this general Society, peoples and States are to be treated like individuals. They enjoy the
same natural rights and are subjected to the same rules of justice which are applicable to individu-
als in the secondary and partial societies to which they belong.” Quoted in Mirkine-Guetzévitch,
‘L'influence de la Révolution francaise..., 309.

5 “‘Sovereignty cannot vary in degree; it is not the result of force, nor of wealth; it belongs to San
Marino to thesamedegreeas France”. Moniteur Universel(1795), Anlll (Séance du 4 Floréal) 334.

¢ W.G. Gewe, Epochen des Vilkerrechtsgeschichte, op cit, 489.
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Two of the features currently emphasized within the concept of equal sover-
eignty are: the right to respect for territorial integrity and political independence
on the one hand; and the right for each State to choose freely, without interfer-
ence, its own political, social, economic and cultural system on the other hand.

Self-determination

The concept that individuals, peoples and nations are the only social categor-
ies that count and that must count, has had another consequence in the field
of international relations: that these relations must not be conducted by mon-
archs in a fashion that treats their subjects as objects capable of being transferred,
alienated, handed over or protected according to the monarch’s own interests.
The rulers of each nation must be accountable to the sovereign people—while
taking into account the wishes of the sovereign people of every other nation. It
follows that one cannot annex other territories and other peoples without con-
sulting these peoples beforechand through plebiscites. Article 2 of Title XI1I of the
draft Constitution presented on 15 February 1793 by Condorcet on behalf of the
Constitution Comittee provided that /La République francaise] renonce solennel-
lement & réunir & son territoire des contrées étrangéres, sinon d aprés le voeu librement
émis de la majorité des habitants, et dans le cas seulement oty les contrées qui solliciter-
Ont cette réunion ne seront pas incorporées er unies i une autre nation, en vertu d un
pacte social exprimé dans une constitution antérieure et librement consentie’”

This concept inspired the French authorities on several occasions. Thus, on
28 October 1790, Merlin de Douai supported the idea that Alsace was French;
that it should no longer be subjected to the rule of German Princes claiming
sovereignty over it on the basis of the Treaty of Westphalia, because the Alsatian
population had expressed its opinion in favour of France. Commenting upon this
statement, the historian Droz rightly observed that ‘aux engagements de souverain
a souverain [Assemblée substituait ainsi un nowveau droit international public en
vertu duquel il était possible d annexer pacifiquement les pays révoltés contre lenr sou-
verain légitime’® We also know that in 1791 the territory of Avignon was united
with France in accordance with this criterion; the same applied to Belgium and
the Palatinat in 1793, after referendums were hastily organized.

One can easily infer from these few observations that the principle of self-de-
termination of peoples was conceived and affirmed only in relation to a possible
annexation of territories, that is to say as a criterion to legitimize—or not—the
attribution of some territories to a State rather than to another. As such, it is to be

7 ‘[The French Republic] solemnly renounces the annexation of foreign territories, unless the
majority of the people of those territories so wishes, and only where these territories would not be
joining another nation on the basis of a social pact enshrined in a previous constitution freely pro-
claimed’. Quoted in Redslob Vilkerrechtliche Ideen, 293.

8 “[TThe Assembly replaced the traditional agreements between sovereigns with a new notion of
public international law according to which it would have been possible to peacefully annex coun-
tries which had revolted against their sovereign’. ]. Droz, Histoire diplomatique de 1648 & 1919 (2nd
edn, Paris, 1972) 178-179.
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found today in the 1958 French Constitution, in which Article 5393 states that
‘No cession, exchange or addition of territory shall be valid without the consent
of the population concerned’.

However, the principle of self-determination was applied neither to colonies
(we know that the majority of the Assembly members and then of the Convention
were in favour of the upholding of colonies), nor to minorities or ethnic, religious
or cultural groups. Nor did the principle explicitly refer to the free choice by the
people of its own rulers: what we call today the right to internal self-determina-
tion (self-determination as a criterion of democratic legitimization of a State).
Regarding this last case however, although not explicitly expressed in terms of
self-determination, the right to choose freely one’s own rulers flowed logically
from the deeply anti-despotic and democratic spirit which was the revolutionar-
ies” driving force (at least between 1789 and 1792).

Although the self-determination proclaimed by the French Revolution referred
explicitly to only one aspect of the wide range of situations comprehended by
the contemporary concept of self-determination, the principle has remained, in
this sense, a sustaining facror in the evolution of the international community.
Indeed, it was repeated during the nineteenth century in the form of the principle
of nationalities, among others by the Italian politician and lawyer P.S. Mancini;
in 1916-17, after having been revived in W. Wilson and V.I. Lenin’s political pro-
grammes; and in the aftermath of the First World War. Nowadays, the principle
of self-determination does not play a significant role as a defining criterion for the
modifications of States’ borders. [Note that this article was written prior to the
Yugoslav conflict, the secession of East Timor, and the ongoing dispute over the
status of Kosovo and of Russian minorities in the Republic of Moldova and else-
where.] This is all the more so since such a principle was largely ‘twisted’ when it
clashed with its ‘anti-colonialist version’. As is well known, too often independ-
ence was granted to the ex-colonies without taking into account the wishes of the
various minorities and ethnic groups, in accordance with the criterion of respect
of ‘colonial borders’.

The internal aspect of the self-determination principle proclaimed by the
French Revolution, regarding the free choice of the rulers, has been less product-
ive in practice (although it has been extremely fruitful in the field of ideals). It is
mainly the western States that have insisted on this aspect, be it during the draft-
ing of the United Nations Covenants on Human Rights (1966)° or during the
negotiations re the Helsinki Declaration (1975).'° The resistance by other groups
of States and the persistence of so many authoritarian or despotic regimes in the

? See Cassese, “The Self-determination of Peoples’, in L. Henkin (ed.), The Inrernational Bill of
Rights (New York, 1981) 924

‘0 See Cassese, “The Helsinki Declaration and Self-determination’ in T. Buergenthal (ed.),
Human Rights, International Law and the Helsinki Accord (Montclair, New York, 1977) 93fF.



Diffusion of Revolutionary Ideas and Evolution of International Law 77

world has meant that until now, at least in practice, this idea of self-determination
has been relegated to the background.

The prohibition of interference in internal affairs of States

One of the logical consequences of the sovereign equality between all nations is
that each of them should not interfere in the internal affairs of others. If, in every
nation, the people alone are sovereign, and if the people are the only ones who,
through the intermediary of its representatives in the government, can decide on
the orientation of internal and external policies, then it is obvious that no other
person, and all the more so, no other monarch, has the right to interfere in these
freely decided choices. The principle is explicitly presented in Article 119 of the
Constitution of 24 June 1793, in the following wording: {Le Peuple francais] ne
s’immisce point dans le gouvernement des autres nations; il ne souffre pas que les
autres nations s immiscent dans le sien’ 1!

In this case, contrary to what had occurred regarding the principle of self-
determination, the French Revolution clearly affirmed a principle already asserred
by other States. One can simply mention Article VIII of the Treaty of Nystadt,
concluded on 30 August 1721 by Russia and Sweden, which laid down that ‘Sz
majesté Czarienne promet (.. .) de la maniére la plus solennelle gu'Elle ne se mélera
point des affaires domestiques du Royaume de Suéde’*? Vattel also insisted on the
duty not to interfere.!*> Nevertheless, the contribution of the Revolution lies in
the fact that it gives a rational foundation and a new logic to this old principle.
Non-interference not only ensues from mutual independence of States, but also,
and above all, from the fact that—as I said earlier—the people makes its choices
with sovereign power and no other people can restrict its sovereignty.

Even if events later led the revolutionaries to deny this principle on many occa-
sions, it has remained one of the fundamental postulates of international relations.
Indeed, it has been taken up and repeated several times, for example in 1970, in
the United Nations Declaration on Friendly Relations, as well as in other inter-
national texts specifically dedicated to this question (I am referring especially
to the General Assembly resolution No 2131-XX of 20 December 1965, and to

" ‘[The French People] does not interfere with the government of other Nations, and it cannot
accept that other Nations interfere with its affairs’.

2 “The Czar {...] solemnly promises that he will not interfere with the domestic
affairs of the Kingdom of Sweden’ See the text in C. Parry (ed.), The Consolidated Treaty Series
(vol. 31) 345.

13 Indeed, regarding internal issues, he observes that ‘toutes ces choses n'intéressant que la Nation,
aucune puissance étrangére n'est en droit de sen méler, ni ne doir y intervenir autrement que pas ses
bons offices, & moins queelle n'en soit requise, ou que des raisons particuliéres ne l'y appellent’. Indeed, if
‘quelgu’une s'ingére dans les affaires domestiques d'une autre, si elle entreprend de la contraindre dans
ses délibération, elle lui fait injure’. Here is the foundation of these propositions: ‘It is an evident
consequence of the liberty and independence of nations, that all have a right to be governed as they
think proper, and that no State has the smallest right to interfere in the government of another’,
(online translation) E. Vattel, Le droit des gens ou principes de la loi naturelle appliquée & la conduite et
aux affaires des nations et des souverains, op cit, vol. 1, para. 57; vol. 11 para. 54.
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the resolution No 36/103 of 9 December 1981). This same principle was also vig-
orously affirmed by the International Court of Justice in the case Nicaragua v
United States of America (judgment of 27 June 1986), where the Court referred
more specifically to interference through the use of force (which consisted more
precisely of an intervention).

However, 1 would like to point out that, when the principle was set out, it
clearly contrasted with all the other fundamental postulates of the international
community: at this time, not only the use of force, but also every other form of
interference (political, diplomatic, military or economic) into internal or external
affairs of other States ended up, in practice, being legitimized by the legal system.
Indeed, according to general international law, every State used to have the right
to cut into the sovereignty of other States in order to pursue the implementation
of a right (in this case, one could speak of the implementation of the law by the
use of force or, more generally, of sanctions against the other State) or simply
in order to pursue its own interests. As a consequence, both between 1789 and
1793 and afterwards, the proclamation of the principle of non-interference had
above all a political and ideological impact. It was only after the introduction in
the international community of the prohibition on the threat or use of force to
defend a State’s rights or interests, that the principle of non-interference has grad-
ually acquired quite precise legal parameters—even though it is still surrounded
by an halo of uncertainty and a grey zone which does not yer allow us to say with
certainty what exactly the international law establishes.

The prohibition of wars of aggression or conquest

The sovereign equality of peoples and nations as well as the general proclam-
ation of the principle of liberty necessarily entailed, in the sphere of international
relations, the prohibition of wars intended to conquer other peoples or nations,
or the whole or parts of their territory.!* This principle is proclaimed in an espe-
cially incisive way in the first proposition of Title VI of the Constitution of
3 September 1791: “The French nation renounces the undertaking of any war with
a view to making conquests, and it will never use its forces against the liberty of

any people’

14 Tn 1795 Kant would write that ‘in a constitution which is not republican, and under which
the subjects are not citizens, a declaration of war is the easiest thing in the world to decide upon,
because war does not require of the ruler, who is the proprietor and not a member of the state,
the least sacrifice of the pleasures of his table, the hunt, his country houses, his court functions
etc... He may, therefore, resolve on war as on a pleasure party for the most trivial reasons, and with
perfect indifference leave the justification which decency requires to the diplomatic corps who are
ever ready to provide it’, Kant, Projet de Paix Perpétuelle, translation ]. Gibelin, J. Vrin (Paris, 1982)
17-18 available online at: <http://www.mtholyoke.edu/acad/intrel/kant/kanth.htms.

15 However already in his project of declaration of 18 May 1790, Volney had suggested noting
that ‘nul peuple n'a le droit d'envahir la propriété d'un autre peuple ni de le priver de sa liberté et de ses
avantages naturels’ (‘no people have the right to invade the property of another people nor to deprive
them of their natural freedom and advantages’). Then, it was established that ‘route guerre entreprise
pour un autre motif et pour un autre objet que la défense d'un droit juste est un acte d oppression qu’il



Diffusion of Revolutionary Ideas and Evolution of International Law 79

Moreover, besides wars of conquest, the revolutionary principles also prohibit
in a more general way wars of aggression—this point being correctly underlined
by W. Martens.'® Several members of the National Assembly proclaimed very
clearly that every ‘offensive’ war was unjust;'” the Abbé Maury ended up giving a
very wide definition of what constitutes aggression, stating that ‘On est agresseur
quand on forme des parties, quand on entre dans une ligue, quand on nuit au com-
merce, quand on refuse d exécuter un traité, enfin quand on attaque directement ou
indirectement [’intérét de ses voisins’'® The revolutionaries drew logical conclu-
sions from these concepts: preventive war is illegal,’® only war in self-defence is
just,2% and it is the same for collective self-defence;?! it is not the case for ‘offen-
sive alliance’,*? as laid down in Article 16 of the Abbé Grégoire’s ‘Déclaration du
droit des gens™: ‘Les ligues qui ont pour objet une guerre offensive, les traités ou les
alliances qui pewvent nuire & ’intérét d’un Peuple, sont un attentar contre la famille
humaine >3

With these principles in mind, the revolutionaries intended that relations
between monarchs based on conquest should be substituted with relations
between free nations, each of them respecting the other’s freedom. It is clearly a
self-limitation which, at the time of its proclamation, is restrained to the field of
external policy orientation and which is only valid for the State who makes it a
rule. However, these principles, later trampled underfoot by the revolutionaries
themselves, have become fundamental rules of the international community—
still under uncertain terms—in 1928—with the Pact of Paris (prohibiting the
use of war as a tool of national policy), and then, in 1945, with Article 2§4 and
Article 51 of the United Nations Charter. It can be seen that some principles
set forth in 1790 and 1791 as foreign policy postulates naturally emerging from
the new ideals of the French Revolution, would have to wait for two great social

importe & toute la grande société de réprimer, parce que "invasion d’un Etat par un autre Etat vend i
menacer la liberté et la sireté de tous’ (‘all enterprise of war for any reason or object other than the
defence of a just right is an act of oppression which oppresses society as a whole, because the inva-
sion of a State by another State threatens the freedom and safery of all’).

16 W. Martens, Volkerrechisvorstellungen der franzisischen Revolution . . ., op cit, 297.

17 Le Duc de Lévis, Dupont and Mirabeau at the National Assembly, on 16, 17 and 20 May
1790, in Archives Parlementaires, XV, 256, 586 and 619.

'8 “One is to be considered an aggressor when one constitutes parties; when one creates a league;
when one damages trade relationships; when one refuses to respect a treaty; when one directly or
indirectly atcacks the interests of one’s neighbours’, The Abbé Maury, National Assembly, 18 May
1790, ibid, XV, 567.

' Le Duc de Lévis, National Assembly, 16 May 1790, ibid, XV, 526.

*% Le Duc de Lévis, National Assembly, 16 May 1790, ibid, XV, 526; le Comte de Clermont-
Tonnerre, 18 May 1790, ibid, 560; Dupont, 19 May 1790, ibid, 586; Art. 17 of the ‘Déclaration du
droit des gens’ of the Abbé Grégoire, in Moniteur Universel, An 111 (Séance du 4 floréal), 333.

' Dupont, 19 May 1790, ibid, 587 (‘il est permis de s associer & la légitime défense d autrui’).

2 Pétition de Villeneuve, 17 May 1790, ibid, 542; Clermont-Tonnerre, 18 May 1790, ibid;
Dupont, 19 May 1790, ibid, 588.

3 “Leagues with the purpose of fighting aggressive wars, agreemenrs and alliances that can
damage the interests of a People are a threat to mankind’, Moniteur Universel, An 111 (Séance du 4
floréal), 333.
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upheavals of another kind (the two World Wars) to emerge as universally valid
(with peremptory force) legal norms for all the members of the international
community.

Iwould like to add that the international norms that I have just touched upon not
only repeat the content, but also often the wording of the revolutionary principles.
In addition, many modern constitutions have repeated the concepts as well as the
wording of the revolutionary principles: for example, it is possible to quote Article
6 of the 1931 Spanish Republican Constitution, Article 9 of the 1946 Japanese
Constitution, and above all Article 11 of the 1947 Italian Constitution which was
written with words no less incisive than those of the French revolutionaries.?*

The principle of armed intervention in favour of oppressed people
It was inherent to the concept of liberty defended by the revolutionaries thar free-
dom could not be stopped at the French borders, but that it should be extended to
all people (or ‘all persons’, or ‘every people’). Besides, it derived logically from the
concept of fraternity that French people should not be inactive in the face of the
oppression of other peoples by tyrants and despots. It is thus not surprising that
the revolutionaries declared themselves ready to help any oppressed people. The 19
November 1792 decree stated that: ‘la Convention nationale déclare, au nom de la
nation frangaise, quelle accordera fraternité et secours @ tous les peuples qui voudront
recouvrer leur liberte’ Article 118 of the 1793 Constitution lays down that “The
French people are the friend and natural ally of free peoples’. These concepts were
taken to their extreme by Robespierre in 1793 in his draft of the Declaration of
the rights of man and of the citizen. Towards the end of this draft, he not only
suggested fighting against tyrants who oppress foreign peoples, but also prosecut-
ing them criminally as murderers: ‘Celui qui opprime une seule nation, se déclare
Uennemi de toutes. Ceux qui font la guerre & un peuple, pour arréter les progrés de la
liberté, et anéantir les droits de I’homme, doivent étre poursuivis partout, non comme
des ennemis ordinaires, mais comme des assassins et des brigands rebelles’ S

The principle of armed intervention in favour of oppressed peoples is closely
tied to the concept of self-determination of peoples, and can even be considered
as one of its direct consequences. However, it constitutes an exception to the
general prohibition on interference in the internal affairs of other nations. This
exception is justified by the pre-eminence given to ‘liberty’ and ‘fraternity’ over a

24 The first proposition of Art. 11 of the Italian Constitution lays down that ‘lraly rejects war
as an instrument of aggression against the freedoms of others peoples and as a means for settling
international controversies’. On this provision, see A. Cassese, "Wars Forbidden and Wars allowed
by the Italian Constitution’ in Studi in onore de G. Balladore Pallieri, vol. 11, (Milano, 1978) 131ff.

25 “The Narional Convention declares, in the name of the French Nation, that it will provide
brotherhood and assistance to all people who will want to restore their freedom’.

26 “Those who oppress one nation, they are the enemies of all nations. All those who fight war
against a people to stop the progress of freedom, and to annihilate human rights, must be pros-
ccuted everywhere, not just as ordinary enemies, but as murderers and criminals’. In ‘Lettres a ses
commettants’, (Euvres complétes de Robespierre, vol. V (Paris, 1961) 363.
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formalist idea of ‘equality’ (nevertheless, the principle of ‘equality’ could also jus-
tify an armed intervention as it intends to put all nations on an equal footing as
far as the respect of liberty is concerned).

Two points must be underlined. First of all, more than all the other princi-
ples proclaimed by the French Revolution, the principle of armed intervention in
tavour of oppressed peoples is ambiguous and entails numerous abuses because
of its broad wording. Moreover, because of its ambiguity it has been violated on
many occasions since 1792, even more than the other principles proclaimed by
France.?”

What was the influence of this principle on the normative foundation of the
international community? For several years, it was used only on a political level to
more or less justify concealed right-wing or lefe-wing imperialistic interventions.
On the normative level, it left no mark, at least until 1945 and the reason for this
was simple: until World War I, the use of force was allowed in every situation
(except obviously when contrary to specific agreements). Subsequently, during the
League of Nations era, States’ efforts were focused on limiting the resort to war
and as a consequence, no one was willing to give a free hand or any formal recogni-
tion to armed interventions intended to defend the liberty of other peoples.

Afirst turning point occurred in 1945 when the United Nations Charter estab-
lished the right for every Member State to come to another State’s assistance, if it
is subject to an armed attack (Article 51). It thus proclaimed the right of armed
intervention to defend the victim of an act of aggression. However, it is necessary
to underline two basic differences vis-2-vis the principle established by the French
Revolution. On one hand, the emphasis in this case is not on the fact that the
intervening State is assisting another to get rid of the oppression, but rather on the
fact that the latter is subjected to an armed aggression. On the other hand, no lati-
tude is given with respect to cases of internal oppression: the fact that a people are
victim of a dictatorship does not allow another State to rescue them by virtue of
the right to ‘collective self-defence’.

There was however an attempt to ‘go back’ to the revolutionary principle at
the beginning of the 1960s, when the United Nations General Assembly began
to proclaim the principle that wars of national liberation are legitimate forms of
implementation of the people’s right of self-determination and that assistance
given to national liberation movements is fully legitimate. We know that social-
ist countries and especially several Third World States at first supported “assist-
ance’ to oppressed peoples as a means to provide military aid, among other things
by supplying troops. However, the opposition of western States, subsequently
followed by many developing countries, did not allow for these claims to be

27 Amongst others, Jacques Droz has demonstrated very well the fluctuations of the revolution-
aires regarding the implementation of this principle, and above all the change from the ‘revolution-
ary war’ to the ‘fruitful war’, in which the aim of the war is no longer to export the revolution and
freedom, but rather to widen the sphere of influence of France, and even to seize the goods of the
conquered countries: Droz, op cit, 189-191.
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translated into positive law. Thus, if there is today an agreement on the legitimacy
of economic and humanitarian assistance, and maybe also on the supplying of
weapons to national liberation movements, there is no agreement on the legitim-
acy of logistical assistance, the sending of troops or on the granting of ‘sanctuar-
ies’ to these groups. No legal norm has thus crystallized on this point.

The prohibition of slavery

After many vicissitudes, the Convention abolished slavery on 4 February 1794
(16 pluvidse year II) with a brief but very incisive decree: “The Convention
declares the abolition of Negro slavery in all colonies; in consequence it decrees
that all men, without distinction of colour, dwelling in the colonies, are French
citizens and will enjoy all the rights guaranteed by the Constitution’. This decree
was notably motivated by the necessity to gain the support of the slaves of Saint-
Domingue to fight against the English.28 We also know that slavery was reintro-
duced by Napoleon in 1802. Despite this, the words pronounced by Danton at the
Convention on 4 February 1794 remain valid: ‘Nous travaillons pour les généra-
tions futures, lancons la liberté dans les colonies: c'est aujourd hui que |’Anglais est
mort!’?? The revolutionary ideal of equality, implemented in 1794 for a few years,
would have important consequences for the international community during the
nineteenth and then the twentieth centuries. During the nineteenth century, the
European powers concluded several treaties to abolish the trade of slaves,?® but it
was only in 1926 that a multilateral convention was concluded to abolish, in add-
ition to the trade in slaves, slavery itself. This convention was followed in 1956 by
a more elaborate and comprehensive one.

The issue of the principles related to the conduct of wars

The smallest contribution of the French Revolution in the development of inter-
national law was the one related to the laws of war. Before the wars that took place
between 1792 and 1815, the conduct of war was codified in a few main rules on
the treatment of prisoners of war and the protection of the wounded, the sick and
civilians. The major humanitarian principles of the laws of war had already been
expressed to a great extent by Vattel, and they were widely observed in practice.
However, their respect was eased by the kind of war prevailing at this time. Until
the Revolutionary era, war consisted primarily of confrontations between profes-
sionals and elites who were not only well trained but also were aware of the exist-
ence of a range of behavioural rules. During the wars occurring between 1648

28 See D. Brion Davis, The Problem of Slavery in the Age of Revolution 1770-1823 (Ithaca and
London, 1977) 137-148.

29 “We are working for future generations, let us pursue freedom for the Colonies: it is today that
the English are dead’. Quoted by J. Tulard, J.F. Fayard, and A. Fierro, Histoire ez Dictionnaire de la
Révolution frangaise (Paris, 1987) 802.

30 See for all of these Oppenheim-Lauterpache, International Law, 1, 8 edn (London, 1955)
733-734.
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and 1792, the civilian populations were seriously involved only in a few cases.
Everything changed with the French Revolution, as underlined vigorously by
von Clausewitz in his bulky book, Vom Kriege (1832~1834). Wars were no longer
conducted by limited professional elites but by whole nations under arms. He
observed that ‘la guerre était soudain redevenue laffaire du peuple et d’un peuple
de 30 millions d’habitants qui se considéraient tous comme citoyens de I’Etat. .. La
participation du peuple 4 la guerre, 4 la place d’un Cabinet ou d’une armée, faisait
entrer une nation entiére dans le jeu avec son poids naturel’3' If war turns into
a confrontation of entire peoples under arms, it is then difficult to ensure that
the existing rules to protect the wounded, the sick, civilians and prisoners of
war will be respected. The revolutionaries tried to ensure human treatment to
enemies ‘hors de combar’3* However, according to several sources, during the
23 years of war, it was not only civilians who were subjected to abuses and suffering
that would have been unthinkable until then—such was also the case for the
wounded and for prisoners of war.??

From this point of view, the French Revolution contributed more by introdu-
cing a new kind of war—with all the ill-fated consequences which resulted from
it and which led to the ‘absolute’ (as it was called by Clausewitz) or ‘total’ (as we
call it today)®* war—rather than by pushing towards new norms of international
law.3%

ii. Principles related to the internal organization of international relations

The expanding force of the great ideas of the Revolution was extremely likely
also to influence the organization of the conduct of the foreign policy within the
French State.

31 “War suddenly became something concerning the people as a whole, and a people of 30 mil-
lion individuals who considered themselves as citizens of the State. The participation of the people
in the war, instead of a Cabinet or an army, made an entire nation take part in the game with all its
natural weight’. C. von Clausewitz, De [a guerre, translarion by D. Naville, (Paris, 1955) 687.

2 Concerning this, it is possible to quote the decree of the legislative assembly of 4-5 May
1792, according to which “les prisonniers de guerre sont sous la sauvegarde de la nation et la protection
spéciale de la loi’ (‘prisoners of war are under the safeguard of the nation and the special protection
of the law’), as well as the decree of 25 May 1793, which ensured to wounded enemies the same
medical and hospital treatment as that granted to the French, under the condition that reciprocity
was ensured.

33 For the best analysis of the practice of the revolutionaries regarding the law of war, see
J. Basdevant, La Révolution frangaise et le droit de la guerre continentale, op cit (especially on prison-
ers of war, 88-105, 109-110; on the wounded, 106-109). Also see P. Boissier, Histoire du Comité
international de la Croix-Rouge: de Solférino & Tsoushima (Paris: Plon, 1963) 176-177, 205-212;
J. Best, Humanity in Warfare (London, 1980) 75-127.

%4 The trend of rotal war and against ‘everybody else’, inherent to the revolutionary ideology, is
rightly underlined by R. Schnur, Weltfriedensidee und Welthiirgerkrieg. .. op cit, 310-317.

> Concerning this, the conclusions of J. Basdevant op cit, 109-110, on prisoners of war, and
211214, on the general impact of the French Revolution on the law of war, seem optimistic and
hardly consonant with the practice that he himself identified and illustrated.
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According to one of the great postulates of pacifism stemming from
Enlightenment philosophy, and notably supported by the Abbé de Saint-Pierre,
war results from a despot’s whims. In other words, war is the natural outcome
of a certain kind of political regime (the authoritarian regime of monarchs who
are unconcerned about the wishes of the people). To implement the pacifist ide-
als, it was thus necessary—and sufficient—to leave decisions related to war in
the hands of the people, a priori considered to be wise and sensible, as well as in
the hands of the institutions they have freely chosen. The notion of popular sov-
ereignty according to which all power lies in the hands of the people and must
come from these same hands led to the same conclusion.

The norms in the different constitutions of revolutionary France were directly
inspired by these notions: the power to determine the state of war was given to the
national assembly, whereas the power to declare war was granted to the monarch
(and afterwards, in the 1799 Constitution, to the first Consul).?¢

According to another fundamental principle, also corollary to the principle
of popular sovereignty, the main treaties of political importance—peace treat-
ies but also alliances and trade treaties—should no longer be concluded by the
monarch, but should be authorized, that is to say concluded, by the legislative
assembly.?” The monarch (and afterwards the Directory and the first Consul)
could only sign them.

One only needs to underline the following point to realize the huge innovative
weight of these constitutional provisions on the democratic conduct of foreign
policy. Before the French constitutions, the only constitution which was already
providing for the participation of a legislative organ in the conclusion of treaties,
that s to say the Constitution of the United States of America of 1787, required the
Senate to participate in the conclusion of international treaties, not out of respect
for democratic principles (meaning by virtue of popular sovereignty), but to ensure
that the representatives of the federal states would not be deprived of their author-
ity by the central power, embodied by the President. In other words, the American
provision was more intended to protect the States against the centralization of
power than to ensure the participation of the people—through the intermedi-
ary of its representatives—in the conclusion of international treaties. Indeed, the
‘House of Representatives’ was not entrusted with the power to conclude treaties.

According to another important principle proclaimed by the French
Revolution, political asylum must be granted to every person persecuted abroad
for his political beliefs. As it was laid down in Article 120 of the 1793 Constitution,
‘[the French people] gives asylum to foreigners who, in the name of liberty, are
banished from their homelands, and refuses it to tyrants’. It is obvious that this
provision is meant to proclaim the universal nature of liberty, and thus ensure a

36 See Art. 2 of Ch. 3 and Arts 1-3 of section Il of Ch. IV; Arts 326-334 of the 1795
Constitution and Art. 50 of the 1799 Constitution.

37 See Art. 3 of Ch. Il and Arts 1 and 3 of section 111 of Ch. 1V of the 1791 Constitution; Arts
329-333 of the 1795 Constitution and Art. 50 of the 1799. Constitution.
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safe shelter to every person who can not enjoy freedom in his or her own country.
The profound innovative scope of this principle can be better seen if one looks at
Vattel’s observations in 1774. In establishing and theorizing the practice of States,
Vattel observed that sovereign States could not refuse entrance to foreigners who
had come to the border ‘driven by a storm or another necessity’>® The French
Revolution specifically sets up political persecution resulting from the fight for
liberty as a fundamental ground for an automatic right to political asylum.

I must add that the three sets of constitutional provisions that I have just
touched upon have not led to the creation of inter-States norms—ecven if in some
cases, they have had a certain influence on their content.?® Their transformation
into international norms was among other things made difficult by the ‘organ-
izational” nature of the constitutional norms in question. These revolutionary
provisions have had a considerable impact on the constitutions of several States,
to the point of being taken up and imitated by European, Latin-American coun-
tries and even nowadays, by many socialist or developing countries.*® As for
developments in the democratic control of foreign policy, they have also been
largely encouraged by the decline of the power of monarchs, the development
of parliamentary regimes and the generalization of the principle of separation of
powers.

C. Long Term Effects

Unlike the principles that I have examined eatlier, what I am about to discuss
below is a myriad of ideas, sketches, statements and proclamations that were for-
mulated by the men of the Revolution but that were not adopted by the majority
of the collegial organs of the Revolution (and thus were not established by formal
acts). I may also touch upon principles and postulates that have received a formal
consecration but that have been above all considered suitable for the national
level—in other words, that have not been explicitly projected by the revolutionar-
ies onto the international level, that is to say the level of the relations between States,
Peoples and Nations. This partially explains the second, rather essential, charac-
teristic of the principles, ideas and sketches in question. These principles have
produced effects only in the long term, being transformed only much later, when
favourable historic circumstances arose. From the rank of vague declarations and
principles or from the status of norms only ruling over internal relations, they

38 Le Droitdes gens..., 1, Ch. VII, para. 95; Ch. VIII, para. 100; Ch. IX, para. 123.

3 1. Basdevant, La Révolution frangaise et de droit de la guerre continentale, op cit, underlines (at
32-33, 41) thart conferring upon the legislative assemblies the power to determine the state of war
contributed to the formation of an international norm by virtue of which ‘the state of war’ between
two or several States can result from a public act (notification, declaration of war) and not only
from the opening of hostilities.

4 See A. Cassese (ed.), Parliamentary Control over Foreign Policy (Alphen aan den Rijn, 1980);
A. Cassese, Modern Constitution and International Law in RCADI 1985-111, vol. 192, 3411,
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have reached the rank of international norms or guidelines for the conduct of
States.

i. The notion of international community

Among the ideas suggested by some revolutionaries and left inert for many years
to be later, indeed rather recently, revived, the concept of international commu-
nity must be highlighted.

The idea that ‘mankind’ constitutes a whole to which each individual and
each human group indissolubly belongs, is clearly not new. Diogenes of Sinope
used to define himself as a ‘world citizen’, and many catholic thinkers—espe-
cially F. Vitoria—underlined the unity of mankind and the universal nature of
the ‘republica Christiana’. States had already mentioned ‘humanity’ before the
French Revolution; in a peace treaty concluded in 1783 between England and
France, there is a reference to the ‘good of humanity in general’4!

What is new with the French revolutionaries taking up the notion is the par-
ticular accent that they give to the concept of world community. In Volney’s draft
of the decree presented to—but not adopted by—the Assembly on 18 May 1790,
Volney suggested in Article 1 the following wording: ‘LAssemblée déclare solen-
nellement queelle regards l'universalité du genre humain comme ne formant qu'une
seule ex méme société dont l'objet est la paix et le bonheur de tous et chacun de ses mem-
bres’4? The draft of Abbé Grégoire’s ‘Déclaration du droit des gens’, also submitted
to the Convention (23 April 1795) and then rejected, established that ‘/inzérés
particulier d’un peuple est subordonné & [intérét général de la famille humaine’*?
(Article 4). The assertions of Jean-Baptiste Cloots (stated within the Constituent
Assembly, the Convention, or in one of his numerous writings) are also note-
worthy. His constant and hyperbolic references to ‘mankind’ have led many peo-
ple to think of him as a fool or a fanatic.4*

In these statements of a few revolutionaries, a critical element lies in the fact
that the emphasis is placed on the unity of mankind, conceived as a myth above
the barriers of race, religion, language and customs, despite borders and the diver-
sity of political regimes. The international community is no longer considered as
a mishmash of potentates, each one being independent, self-sufficient and pursu-
ing its particular interests. On the contrary, the international community is envis-
aged as a true ‘community’, that is to say as a whole within which every individual

4% 1n C. Parry, The Consolidated Treaty Series, op cit.

42 “The Assembly solemnly declares that given the universal character of mankind, it considers
humaniry as a single society whose purpose is peace and the wellbeing of each and all of its mem-
bers’. Quoted by Redslob, Histoire des grands principes, op cit, 280ff.

43 “The specific interests of one people are conditioned by the general interests of the human
family’. In Monizeur Universel, An 111 (Séance du 4 floréal) 333.

44 SeeS. Stern, Anarcharsis Cloots. Der Redner des Menschengeschlechts (Berlin, 1914); A. Mathiez,
Anarcharsis Cloots, ‘V'Universel’, in La Révolution et les étrangers (Paris. 1918) 48fF; R. Schnurr,
Weltfriedensidee und Weltburgerkrieg, 1791-92, op cit, 300-306.
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has to try to harmonize his or her own goals and interests, and must above all
endeavour to act as though in a ‘family’.

It is clear that this view mainly feeds on utopian ideas. What counts is that it
was to be restated in the society of States, after decolonization and above all in the
1960s, when the necessity of a true ‘community’ in charge of all humanity and
protecting the interests of everybody, especially the underprivileged, would be
proclaimed. This has been very well demonstrated by R.J. Dupuy.4> For the time
being, we are still at the ‘prospective’ stage, or to repeat a term used by R.J. Dupuy,
at the stage of a ‘myth’ or a ‘utopia’; but little by little, this ideal works its way up
to the world level and starts to be embodied into concrete institutions.

ii. International ‘solidarity’

Another concept—closely linked to the one L have justillustrated—hasemerged in
the declarations of many revolutionaries without reaching the gestation stage; that
is to say without becoming a fundamental postulate of revolutionary France. It is
the principle according to which people ought to pursue ideals of human solidarity.
It has been proclaimed by Robespierre,¢ Pétion de Villeneuve,*” Clermont-
Tonnerre,*® Mirabeau I'ainé*® and has found a particularly incisive resonance in
the Abbé Grégoire’s ‘Déclaration du droit des gens’°

These ideals remained dormant for years, but they were revived within the
international community after decolonization, when the ‘emerging’ countries
started to insist on the necessity for the industrialized countries to repair so many
past injustices, through some form of international solidarity. This postulate has
been gradually translated into a general legal principle. We will find it again in
one of the seven principles of the 1970 Declaration on Friendly Relations, where a
‘duty of States to co-operate with one another in accordance with the Charter’ is
mentioned. As I have tried to show on another occasion, this principle remained
general and only imposed a duty to co-operate, without acquiring more incisive
connotations. Nevertheless, the duty of solidarity is taking on a more concrete
form in some other institutions; the seabed is, for instance, considered as a com-
mon heritage of mankind.

45 R.J. Dupuy, Communauté internationale et disparités de développement, in RCADI, vol. 165,
214

46 National Assembly, 15 May 1790, in Archives Parlementaires, XV, 517.
7 National Assembly, 17 May 1790, ibid, 542.
48 National Assembly, 18 May 1790, ibid, 561.
49 National Assembly, 25 August 1790, Archives parlementaires, XV1I1, ibid, 263.
® Arc. 3 laid down the following: ‘Un peuple doit agir 4 I’égard des autres comme il désire qu'on
agisse & son égard; ce qu'un homme doit & un homme, un Peuple le doit aux autres’ Art. 4 estab-
lished that L’intérét particulier d’'un Peuple est subordonné a intérét général de la famille humaine’,
Moniteur Universel, An 111 (Séance du 4 floréal) 333.

51 A. Cassese, International Law in a Divided World (Oxford, 1986) 15-152.
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ifi. Respect for human rights

The French Revolution also enunciated a rather innovative view on the relation-
ship between the individual and the State, as established in the 1789 Declaration
of the rights of man and of the citizen (and in subsequent Declarations). Although
the list of fundamental rights elaborated by the National Assembly was not new
(some rather important texts had already been adopted in Great Britain and in the
United States of America) and although it was primarily conceived to fit French
society, no one can deny that the wording of the declaration had a scope and an
expanding force of a universal nature.> In other words, this document had been
conceived as applicable t0 all men and all societies. This was clearly stated by differ-
ent members of the National Assembly, notably by Duport>® (who talked about
a declaration suitable for all men at all times and in all nations) and by the Count
Mathieu de Montmorency.>*

As everyone knows, the Declaration was trampled underfoot, even before the
Terror, by the revolutionaries themselves.>> Although it has been taken up by
many modern States in their constitutional Charter, it has been violated several
times by the authorities of these States. This has not prevented the Declaration
itself (and even the preceding important texts) from gradually slipping into the
field of international relations, where it made timid appearances before 1948. |
should recall, by way of example, that the judgment of the Central American
Court of Justice of 6 March 1906 in the case Dr Pedro Andrez Fornos Diaz v
The Government of the Republic of Guatemala, defines the rights that a foreigner
should enjoy and not be deprived of as ‘international rights of man’3¢ As we

52 See L. Olivi, ‘De quelques conséquences de la Déclaration des Droits de 'Homme dans le
domaine du droit des gens’ in Revue catholique des Institutions et du Droit, (1889) vol. 17 97-108.

53 For the text of M. Duport’s statement, see L/An [ des Droits de |'Homme, textes réunis par A de
Baecke (Paris: Presses du CNRS, 1988) 131-132 (the quoted sentence is at 132).

>4 For the text of his statement see LAn [ des Droits de I'Homme, op cit, 99-100. The univer-
sal scope of the Declaration of 1789 has been underlined by J. Rivero, Les Libertés publiques, 1,
(4thedn, Paris: PUF) 63. Butalready in 1901 ]. Basdevant (op cit, 1) had described that 7/s [les hommes
de la révolution] entendent fonder les institutions frangaises sur la raison et la raison étant universelle
les principes qu’ils posent ont une portée absolue. Ils ne font pas une déclaration des droits du Frangais
mais une Déclaration des droits de homme. Par suite les régles ainsi obtenues auront une portée non
pas seulement nationale mais internationale’. ("They (the men of the revolution) intend to base the
French institutions on reason and reason being universal the principles which they pose have an
absolute range. They do not make a statement of the rights of the French but a Statement of the
rights of man. Consequently the rules thus obtained will have a significance not only national but
international’).

55 The violation of some fundamental rights established in the Declaration had already started
in 1789. It is sufficient to recall the decision taken on 29 October by the Constituent Assembly,
which set the payment of a contribution of at least one Mark of silver (meaning 54 pounds) on top
of the condition of possession of a ‘land property’, as a condition of eligibility for the legislative
Assembly. As we know, this discrimination was strongly criticized by Robespierre (H. Guillemin,
Robespierre politique et mystique (Paris: Ed. Du Seuil, 1987) 48, 57-58, 78 and 90) and was rightly
underlined by Michelet (Histoire de la Révolution francaise (Paris: Pléiade, 1980) I, 185).

56 In American Journal of International Law, vol. 3 (1909) 743 (‘the fundamental rights and
power of the human individual in civil life are placed under the protection of the principles govern-
ing the commonwealth of nations, as international rights of man’).
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can see, at this stage the individual still appeared in the international commu-
nity only as a ‘foreigner’, that is to say a citizen from another State. However, an
improvement can already be noticed as it was stated that some of these rights were
‘international rights of man’. The decisive step would be taken when the indi-
vidual is to be taken into consideration, no longer as a foreigner, or (after 1919)
as a member of a minority group or a worker, but as a human being. This turning
point—and this is not a coincidence—occurred after the Second World War,
that is to say after a profound upheaval of the international community result-
ing from racist dictatorships. Following this cataclysm, there was a recognition
of the need to establish a/so at the inter-State level these values that the French
Revolution, and before it Great Britain and the United States of America, had
proclaimed, thinking above all of their own societies.

Once again, a radical event occurring within the international community led
to these principles, proclaimed almost two centuries earlier, being taken up at the
world level. The seed previously sown finally had a chance to germinate and to
blossom under the rise of a new traumatic event, no longer ‘internal’ or ‘national’,
but precisely occurring within the international community.

iv. The principle of democratic legitimization of states

Among the principles that were supported by various revolutionaries without
being repeated in general declarations adopted by legislative organs, one can find
a principle according to which only those States founded on people’s sovereignty are
internationally legitimized. This concept has never been explicitly stated but one
can deduce it from the declarations of many revolutionaries.>” It actually con-
stitutes a vital thread linking the thoughts of many of them. One can find an
account of this in Article 4 of the draft Constitution presented by the Girondists
to the Convention, on 15 and 16 of February 1793, according to which ‘Dans ses
relations avec les nations érrangéres, la République francaise respectera les institutions
garanties par le consentement de la généralité du peuple’>®

This principle was only a logical implication of the thoughts of many revolu-
tionaries, and was not raised to the rank of postulate in the foreign policy of the
Revolution. For several years, it remained within the international community
as if hidden or asleep; it has only regained force during the last decades. Indeed,
nowadays, following the acceptance of many fundamental texts on human righes
by States (especially the 1948 Universal Declaration and the 1966 Covenants),
respect for human rights and for the political choices freely decided by the
people have become criteria of political legitimization of States. This means that
States that are not complying with these values, even if they fully enjoy the right

37 W. Martens, Vilkerrechtsvorstellungen des franzésischen Revolution. .. op cit, 305-306.

*8 ‘In its relationships with foreign nations the French Republic will respect their institutions
based on the general agreement of the people.” Text in Dugit, Monnier, Bonnard, Berlia, Les
Constitutions et les principales lois politiques de la France depuss 1789 (Paris, 1952) 33fF.
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to be considered as legal subjects of the international community, still do not
enjoy the political legitimacy that one can obrtain only by respecting the values in
question.

D. Conclusion

To conclude, I would like briefly to discuss the impact of the French Revolution
upon the law of the international community; for that purpose, I will lay down
three observations.

First of all, the Revolution did not alter the fundamental rules of the inter-
national community, and it did not affect the basic organization of this com-
munity (and in any event it would not have been able to do so). It has hugely
influenced the content of some international principles, in several respects and in
several directions. In some cases, States have gradually restructured some trad-
itional norms, by giving them the foundation and the content defended by the
Revolution. Such was the case for the principle of equal sovereignty of States, and
for the prohibition of any interference in internal affairs. In other cases, subse-
quent traumatic events that occurred within the international community have
led States to take up some concepts and ideas of the Revolution, upgrading them
to the level of international norms. This was the case for the right to self-deter-
mination of peoples and for the prohibition of wars of aggression (and also to a
lesser extent for the principle which legitimizes armed intervention in favour of
oppressed peoples). Finally, in other cases, the Revolution planted a seed which
bore fruit much later. ‘Internal’ revolutionary events arising within the inter-
national community recalled a number of subjects that initially arose in 1789.
For instance, the concepts of universal community and of international solidar-
ity, as well as the concept of respect for human rights, have become considered as
necessary criteria for the political legitimization of States. In this case, the ideas
of the Revolution have behaved like the waters of rivers in certain mountainous
regions, which suddenly disappear underground and seem to vanish, only to later
reappear much further downstream after a long subterranean journey, without
having lost their force or their coolness, to produce once again their beneficial
effects far away from their source.

My second observation seeks to emphasize that, besides the particular effect
that 1 have just mentioned, the French Revolution has played another very
important role. In the international community, one used to talk only about sov-
ereigns, princes, monarchs, ruling dynasties, wars of conquest and transfers of
territories. As Montesquieu wrote in the Esprit des lois (1748), “The object of war is
victory; that of victory is conquest; and that of conquest preservation. From this
and the preceding principles all those rules are derived which constitute the law
of nations’® After the Revolution, the concepts of individual, nation, people and

5% Montesquieu, De ['Esprit des lois, vol. 1 (Paris: Flammarion, 1979) 127.
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equal sovereignty started to circulate among States. A new perspective then began
to emerge: States did not consider themselves in their mutual relations as absolute
potentates, but as simple managers of human communities (of individuals, of
nations and of peoples).°

My third observation is intended to dismiss a possible objection to what I
have argued so far. One may argue that, after a few years, the French Revolution
had hastened to ‘violate and trample underfoot’ all the principles it advanced,
sometimes in a spectacular way. The French Revolution violated the right to
self-determination of peoples, it infringed the most basic human rights, it sup-
ported slavery in the colonies, it undertook wars of conquest, and it interfered
in the internal affairs of other States, clearly trying to export the Revolution.
Such behaviour would deeply undermine these principles, reducing them to mere
utopias. To this possible objection, the following answer can easily be given. It
is precisely because the influence of the French Revolution has been manifest, as
I said earlier, by an impact, in the end, on the content of international law, or by
a dissemination of ideas and concepts previously ignored or neglected by the sov-
ereigns, that the denial of these principles and ideas in fact has not diminished
their spreading force. In essence, Georges Sorel answered this objection long ago,
even though in very general terms. Speaking about the force of myths in his-
tory, he observed in his reflections on violence that myths—the ‘framing of a
future indeterminate in time’—help societies to progress (or regress), even if these
myths are only partially implemented, or even if not at all implemented. Writing
specifically of the French Revolution, he writes: ‘On peut reconnaitre facilement
que les vrais développements de la Révolution ne ressemblent nullement aux tableaux
enchanteurs qui avaient enthousiasmé ses premiers adeptes; mais sans ces tableaux la
Révolution aurait-elle pu vaincre? Le mythe était fort mélé d utopie. . . Ces utopies ont
été vaines: mais on peut se demander si la Révolution n'a pas été une transformation
beaucoup plus profonde que celles quavaient révées les gens qui, au XVIIIéme siécle,
Jabriquaient des utopies sociales’® Nobody can deny the value, probably mytho-
logical and certainly utopian, of the concepts of the self-determination of peo-
ples, human rights, respect for the sovereign equality of States and prohibition of
wars of conquest. But it is precisely thanks to these huge myths that, gradually,
the normative fabric of the international community and the effective behaviours
of States have transformed until adopting the appearance and the contents that
we find today in the world community—a community where today, without any

40 Kant would write in 1795 that ‘A state is not, like the ground which it occupies, a piece
of property (patrimonium). It is a society of men’ (I. Kant, Projet de Paix Perpétuelle, translation
J. Gibelin, J. Vrin (eds) (Paris, 1982) 127).

! ‘It is hard to deny that the true developments of the Revolution did not reflect the fascinat-
ing pictures which had created a great deal of enthusiasm in its first adepts. Would the Revolution
ever have been successful without such grandiose pictures? The myth was very strongly influenced
by utopias. These utopias have been nullified: however, one can certainly wonder whether the
Revolution has not led to much more profound transformation than the changes dreamt by those
who imagined the social utopias in the 18th Century’, Réflexions sur la violence (Paris-Geneve, 1981)
150-151.
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doubt, ‘the myth’ in general, and above all the myths coming from the French
Revolution, still play an enormous role.

3. The Soviet Revolution

A. General Observations

The French Revolution served as a breaking-off point in the international com-
munity, to the extent that, as I have already mentioned above, it introduced—
nationally and internationally—concepts and ideas meant to gradually erode the
conceptions prevailing among States.

The 1917 Revolution had the same effect.%? Its main impact on the community
of States lies in the fact that it was, for the first time, a breaking off of the ideo-
logical and political front that used to unify the members of the international
community (including the non-Christian States such as the Ottoman Empire,
Siam, China and Japan). For the first time a State asserted an ideology (the con-
cept of the superiority of socialism over capitalism as well as the concept of pro-
letarian internationalism closely linked to the preceding concept) which was
radically contrary to the dominant ideologies. The international community thus
became un-homoageneous; from 1917, two sides sprang up: the capitalist Western
camp and the socialist camp. Later on, another traumatic event (the Second Word
War) deepened the crisis by enlarging the socialist camp, and by creating a third
camp, consisting of developing countries.

B. What the October Revolution Brought to International Law

i. The principle of self-determination of peoples

This principle, already vigorously proclaimed by Lenin in the ‘January—February
1916 Theses’ and then in the well-known 26 October 1917 Decree on Peace, was
then officially taken up by Lenin himself and other Soviet political leaders in sub-
sequent documents.3

When looking at the various declarations made at the time, it is clear that Soviet
leaders have given three different meanings to the principle of self-determination.

62 On the impact of the 1917 revolution on international law, see above all P.A. Steiniger,
Oktoberrevolution und Volkerrecht, eine popularwissenschaftliche Studie (Berlin, 1967); W.A.
Uschakow ‘Volkerrechtliche Aspekte der grundung der USSR, in Soviet Yearbook of International
Law (1972) 11-24; G.1. Tunkin, Theory of International Law, translation by W.E. Butler (London,
1974) 3-20; H. Kroger (ed.), Volkerrecht, Lehrbuch, 1 (Berlin, 1981) 86-93.

6> On this principle and for reference to the different sources, see R. Arzinger, Das
Selbstbestimmungsrecht im allgemeinen Volkerrecht der Gegenwart (Berlin, 1966) 44-78. See
also 161-239 on the impact of the principle on modern international relations, P.A. Steiniger,
Okzoberrevolution und Volkerrecht, op cit, 42-78; G.I. Tunkin, Theory of International Law,
op cit, 7ff.
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Firstof all, it is a principle that deals with territories of sovereign States in instances of
political or military conflicts: from this point of view, the principle entails the pro-
hibition of territorial annexations contrary to the will of the peoples in question.®4
In a way, it amounts to taking up the principle of self-determination proclaimed
during the French revolution, already discussed above.

The principle is then proclaimed as an anti-colonialist postulate: in that sense, self-
determination is to be understood as the right for peoples subjected to colonial rule to
gain independence.®® Aslaid down in 1922 by the Minister of Foreign Affairs, Chicherin:
.. The World War has resulted in the intensification of the liberation movement of all
oppressed and colonial peoples. World states are coming undone at the seams. Our inter-
national programme must bring all oppressed colonial peoples into the international
scheme. The right of all peoples to secession or to home rule must be recognized. . [The
novelty of our international scheme must be that the Negro and other colonial peoples
participate on an equal footing [with Lenin’s comment ‘True!’ in the margin (under-
lined)] with the European peoples in conferences, commissions and have the right to
prevent [again, double underline] interference in their internal affairs. . /%%

The principle of self-determination was also conceived in a third manner: as
a principle according to which ethnic or national groups can legitimately and freely
determine their destiny by choosing to secede or to acquire a new and fully autono-
mous identity and structure. This principle was developed in several documents.®”
It was later confirmed and taken up in the different Soviet constitutions, from 1918
onwards. In the 1918 Constitution, the right to self-determination, including the
right to secede for the different republics of the Union, was explicitly expressed.

The right to self-determination was nevertheless not accepted in other formula-
tions, for instance as a principle of governmental democratic legitimization, i.e. a
principle according to which people can freely decide upon and choose their pub-
lic authorities. One could argue that this last meaning of the principle, although
not explicitly formulated, could still be inferred from the general wording of
this same principle.®® If that is the case—which I very much doubt—it would

¢4 Sec the Decree on Peace, in V.I. Lenin, On the Foreign Policy of the Soviet State (Moscow:
Progress Publishers, 1968) 12.

6> See Lenin, 1916 Theses, in Selected Works (London, 1969) 159-167; Report on the pro-
gramme of the Party, March-April 1919, in Lenin On the Foreign Policy..., op cit, 141-142;
V.I. Lenin (‘Letter to G.V. Chicherin, March 14’} {with notes on the margins of Chicherin’s
letter of 10 March 1922], Collecred Works, vol. 45 (translation by Y. Sdobnikov (Moscow: Progress
Publishers, 1970); this reprint, Lawrence and Wishart, London, n.d.) 506-511.

66 V.I. Lenin (‘Letter to G.V. Chicherin, March 14’) {with notes on the margins of Chicherin’s
letter of 10 March 1922}, Collected Works, vol. 45 (translation by Y Sdobnikov (Moscow: Progress
Publishers, 1970); this reprint, Lawrence and Wishart, London, n.d.) 506-511.

57 See for example the 1918 Declaration of the Rights of the Working and Exploited People,
in which the right to self-determination of the Armenian people is explicitly stated: in Lenin, On
the Foreign Policy. . ., op cit, 26; see also the report on the programme of the Party (March—April
1919), ibid 141-142.

68 See Lenin, 1916 Thesis, in Selected Works, op cit, 141-142; 1922 Chicherin’s letter, op cit,
506-511.
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nevertheless be necessary to add that this fourth version of the principle is vague
and uncertain in the ideological declarations of the socialist leaders. This is mainly
because they gave more importance to the other meanings of the self-determina-
tion principle, in particular to the anti-colonialist one. Indeed, Lenin and the
other revolutionary leaders were more interested in the ‘self-determination of the
working class’ of all countries than in the self-determination of one people (and
thus of other social classes as well).6®

This said, it is important to underline that, as for the French Revolution, ideo-
logical declarations have not been followed by actual facts, at least the first and
third meanings of the self-determination principle. Regarding anti-colonialism,
one can note the remarkable coherence of the USSR and then the socialist states,
mainly because this principle was objectively consonant with their political and
ideological interests. During the October Revolution, the facts clearly challenged
the principle of self-determination, both regarding the annexation of foreign
territories (Latvia, Estonia and Lithuania for instance) and the national groups
composing the USSR (the right to secession proclaimed by the different Soviet
constitutions remained purely theoretical).

The effective denial of the principle should not only be attributed to polit-
ical, economic and military considerations, even if those got the upper hand over
ideology and self-determination. The possibility of a rejection of the self-deter-
mination principle is inherent in the socialist conceptions. It is notably clear in
Lenin’s article published in the Pravda on 21 February 1918. This article was
written to challenge a peace treaty with Germany. The Germans notably sug-
gested that several territories (Poland, Lithuania, a part of Latvia, Estonia and
Byelorussia) be placed under their authority; Lenin thus dealt, in his article, with
the issue of whether or not the cession of these territories would amount to trea-
son towards the people living in these territories: Let us examine the argument
from the standpoint of theory; which should be put first, the right of nations
to self-determination, or socialism?” His answer was clear: ‘Socialism should.’
He then added: ‘Is it permissible, because of a contravention of the right of nations
to self-determination, to allow the Soviet Socialist Republic to be devoured, to
expose it to the blows of imperialism at a time when imperialism is obviously
strong and the Soviet Republic obviously weaker? No, it is not permissible—that
is bourgeois and not socialist politics.”®

Leaving aside the effective rejection of these principles, what matters here is
that the proclamation of the principle of self-determination—above all as an
anti-colonialist principle—has had a critical influence on the foreign policy of
States, on the mindset of political leaders in colonialist countries burt also on

6% This can be easily inferred from Lenin’s Report on the programme of the Party (1919) already
mentioned above, On the Foreign Policy, op cit, n 64.

70 V.I. Lenin, ‘The Revolutionary Phrase’ [Pravda No. 31, 21 Feb 1918]. Collected Works, vol. 27
(Feb—July 1918) (translation by C. Dutt; Moscow: Progress Publishers and Lawrence and Wishart,
London, 1965; 1974).
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international law. It is mainly thanks to the USSR that this principle was first
accepted by the United Nations (even if it appeared in a toned-down version after
the resistance of several Western countries)”! and then gradually turned into a
general principle of international law. It is important to underline that this prin-
ciple only covers a limited part of the concept of democratic legitimization of
governments, a concept that was absent from Soviet conceptions.”?

ii. The principle of substantial equality among States

The Bolshevik revolution, in total harmony with the postulate of self-determina-
tion of peoples, asserted that not only all peoples, but also all States, should not
be treated in a discriminatory manner, and that more generally, they were to be
guaranteed more than mere legal equality. The sixth point of the propositions
made by Adolf Joffe, leader of the Soviet delegation to the Brest—Litvosk Peace
Conference (opened on 22 December 1917 and ended on 3 March 1918 with the
conclusion of a peace treaty) laid out that “... The Russian delegation proposes
that the contracting parties should condemn the attempts of stronger nations to
restrict the freedom of weaker nations by such indirect methods as economic boy-
cotts, economic subjection of one country by another, by means of compulsory
agreements, restricting the freedom to trade with third countries, naval blockade
without direct military purpose, etc. .. .73

Following this line, the USSR abolished in 1921, through a series of inter-
national agreements, the system of capitulations laid out in the previous treaties
with Turkey and Persia; and in 1924 it did the same with China. The three agree-
ments concluded by the Soviet State with the States mentioned above included
the renouncement by the Soviet Union of all privileges inherent to the system of
capitulations (consular jurisdiction, extra-territoriality, and so on).

These declarations have not substantially influenced the content of inter-
national law, for obvious political and military reasons. For instance, they have
not prevented the USSR from accepting the UN Charter provision that gives
a privileged position to the five permanent Members of the Security Council
(Article 7§3). These declarations have nevertheless had an indirect influence:
they have deeply inspired developing countries when reaching independence in
the 1950~60s and they have strengthened these countries aspirations. Of course,
we have not yet reached the explicit and detailed legal prohibition of economic
coercion or even the most subtle and ambiguous forms by which powerful coun-
tries can shape and influence weak countries’ wills through economic mecha-
nisms. But the arguments advanced by the Bolshevik revolution are the basis of

7L See A. Cassese, in ].P. Cot and A. Peller, Commentaire de la Charte des Nations Unies (Paris:
Economica, 1985) 39-55.

72 See A. Cassese, The Right of Self-determination and Non-State Peoples.

73 Soviet Documents on Foreign Policy, ed Jane Degras, vol. I (1917-1924) (London: Royal
Institute of International Affairs and OUP, 1951) 22.
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the requests made by the least developed countries for the establishment of inter-
national economic conditions that are effectively fairer (the New International
Economic Order in 1974) and for the creation of forms of international solidarity
meant to rectify the current imbalance between powerful and weak countries.
These forms of international solidarity are, for example, provided by international
norms on the ocean floor as the common heritage of mankind.

In this field more than in any other, the October Revolution has sowed seeds
that were not reaped by the USSR but whose fruits have been reaped by other
States, in this case the underprivileged ones.

iii. Questioning the traditional content of international law

The October Revolution has had a much more significant effect in another—
more general—field. For the first time in history, a member state of the inter-
national community explicitly rose up against numerous rules of this community
for ideological reasons. The Soviet Union did not reject all international norms:
it could not have done so without being viewed as an ‘outlaw’ or a ‘pariah’ in this
community. It is obvious that every member of a social group has to accept at
least some basic rules of communal life, if it does not want to be put in the pos-
ition of an alien and hostile element of the group. In addition, numerous norms
of the international community were to be useful for the USSR, for example the
norms on respect for sovereign equality, on the immunity of State entities, on the
immunities and privileges of diplomatic and consular agents and on the conclu-
sion of treaties.

‘The USSR chose to adopt a two-faceted attitude towards the international rules
it did not want to ‘accept’. It first jettisoned a series of specific treaties concluded
by the Tsarist government on the basis that the latter were only meant to protect
the interest of landowners and Russian capitalists.”® The USSR then—politically
and ideologically—contested a series of general international norms that were—
according to it—founded on ‘capitalist interests’. An illustration can be found
in the rules related to the expropriation or the nationalization of property and
investments abroad or the norms re ‘unequal treaties’, where a weak contracting
party is forced by a more powerful state to accept a treaty.

The October Revolution launched a general process of review and update of
international law through this partisan challenge to traditional international law.
The process was then critically boosted by the reorganization of the community
after World War II and—above all—by the emergence of new States from 1950

onwards.

"4 See for instance, Lenin’s ‘Fourth Letter from Afar’, 25 March 1917, in Lenin, Collected Works,
XVIII (New York, 1929) 54-55; and the peace decree already referred 1o earlier, in Lenin, On the
Foreign Policy of the Sovier State, op cit, 13.
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4. Concluding Remarks

To summarize and conclude the considerations set forth above, four general com-
ments can be made.

First of all, if the international community today recognizes some fundamen-
tal values, this is notably—and to a large extent—thanks to the two major revolu-
tions that I have discussed here. These values are: respect for human beings; the
concepts of nation and people; self-determination of peoples; solidarity between
nations and people; real and non-fictive equality between individuals, groups
and State entities.

The two revolutions have contributed to the profound democratization of the
international community; in other words, to the transformation of this cluster of
potentates and monarchs only attentive to dynastic battles, territorial conflicts,
and attempting economic, political and territorial expansion, into a genuine com-
munity. The latter has two critical features. First, it is composed of governmen-
tal entities that handle human groups on the basis of a territory and strive to
respect certain fundamental rights of the individuals, nations and people living
on these territories. Secondly, representatives of human groups now also have a
say in international dealings, at least to a certain extent: these are the movements
of national liberation and individuals (no matter whether as persons or as repre-
sentatives of ethnic, religious, cultural or racial minorities).

My second comment is that the values advanced by both revolutions are not
antithetical; on the contrary, they complement and reinforce cach other. The
October Revolution took up and enriched the two main concepts launched dur-
ing the French Revolution: the self-determination of peoples and the sovereign
equality of States. In addition, even if it ignored to a certain extent the concept of
human rights developed during the French Revolution, the October Revolution
stood up towards a radical contestation of numerous traditional norms of the
international community, following in that matter the guiding lines already
opened up by France of greater respect for people and nations, and greater respect
for the equality of States. My third point is that the impact of the two revolutions
on international law has mainly been achieved by contributing to the dissemin-
ation of ideas and conceptions that have later influenced the content of numerous
fundamental international rules.

Finally, their influence on the content and substance of the norms has been
apparent in concomitance with or on traumatic events inherent to the international
community: the two great world wars and the fundamental revolution in the
composition of the international community prompted by the independence of
people and countries which had until then been under colonial rule. These purely
inter-State traumaric events have served as catalysts, provoking the crystallization
of rules whose content had been defended by either revolution (or by both). These
events have thus created the real historical conditions by which revolutionary
ideas have been able to coagulate and take the form of international legal norms.
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However, the opposite is also true, to the extent that these great world events
peculiar to the international community were largely conditioned and encour-
aged by the two national revolutions. There is no doubt about this point as far as
World War I is concerned. World War I broke out, among other things, because
of the desire of various nations to rebel against the oppression of centralized
States, who were not taking into account these nations; it ended up creating a
new organization of Europe and of part of Asia. This organization was precisely
based on the principle of self-determination launched by the French Revolution
and taken up by the Soviet Revolution (self-determination as a criterion of legit-
imacy of territorial merger or dismemberment). To some extent, a similar phe-
nomenon occurred during World War Il. One can recognize the basic reasons for
this war in the ideological and political conflicts that were also present during the
October Revolution, as well as in the creation of opposing camps based on totali-
tarian ideologies. The conflict turned into a direct clash between States support-
ing ideals inherent to the French Revolution (liberty, equality) and authoritarian
and racist States who would violate these ideals on a large scale. But the first merit
of the suggestion laid out above is to be seen in relation to the social revolution
that took place in the international community between 1950 and 1960. There is
no doubt that the principle of self-determination of peoples, in the anti-colonial-
ist meaning proclaimed by the October Revolution, served as a powerful weapon
against colonial empires. From this point of view, this principle has thus served as
‘the midwife of history’, being a deciding factor to the birth of new international
subjects.

As we can see, the three categories of events at the foundation of the changes
and evolution of international law (world conflicts, international social revolu-
tions and some national radical revolutions) that I mentioned in the introduction
have interacted, causing modifications to international norms destined to leave
definite marks on the life of the international community.



B. Classes of Wars and Belligerents

4. Wars of National Liberation and
Humanitarian Law™*

1. The Drive Towards the Assimilation of Wars of National
Liberation to International Conflicts

It is common knowledge that as soon as the upsurge of national independence
started in colonial territories in the early 1950s, liberation movements attempted
to blow up the traditional distinction between ‘international wars’ and ‘internal
armed conflicts’. To this dichotomy they added a new category: ‘wars of national
liberation’. Admittedly the latter conflicts were not ‘inter-state’ clashes, yet in
the opinion of liberation movements they did not fall within the class of civil
strife either, for they actually amounted to international conflicts, with the con-
sequence that all the rules of jus in bello ought to be applied to them.

The attempt to introduce this new category is one of the major novelties of the
aftermath of World War II. To be sure, armed struggles of peoples under colonial
domination are not a hallmark of this century. Suffice it to recall the fight of the
American settlers against the British rule in the late 18th century, or the fight of
Latin American countries against Spanish or Portuguese domination in the early
19th century. Furthermore, it is possible that the expression ‘wars of national liber-
ation” was used as early as the 19th century. However, the new struggles that started
after World War II are remarkable, first, because they proliferated so rapidly and
came to constitute a phenomenon of great magnitude and intensity, and, second,
because ‘national liberation’ was now no longer merely a political concept, but was
given a legal turn: indeed it was now claimed that these wars called for the applica-
tion of rules commensurate with their importance and international dimension.

What political and ideological factors impelled liberation movements
to demand the applicability of the whole of jus in bello? Arguably, there were
three main motivations. First, if the State against which they were fighting was
forced to concede that the rules of warfare applied to the conflict, this admis-
sion automatically entailed a conspicuous meta-legal consequence: the liberation

* Originally published in C. Swimarski (ed.), Studies and Essays on International Humanitarian

Law and Red Cross Principles in Honour of Jean Picter (Geneva, The Hague: M. Nijhoff,
1984) 313.
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movement acquired international standing and a sort of legitimation, for it was
no longer treated as a bunch of rebels fighting against the established authority;
it could claim to be an international subject entitled to exercise rights and duties
on the international level. The second possible motivation was legal in character
but had important political implications. By acquiring the status of a party to
an international armed conflict, the liberation movement was able to claim that
its combatants should not be treated as bandits, liable to criminal punishment
by the incumbent Government for the mere fact of having taken up arms in an
armed insurrection; they were to be regarded as lawful belligerents (if of course
they met the various requirements laid down in customary international law).
Naturally, this consequence made a lot of difference to liberation movements.
The third motivation was probably that liberation movements, being the weaker
side in the armed struggle, had much to gain from the introduction of a modi-
cum of humanity and legal restraint in the conduct of hostilities. In civil wars the
actual conduct of hostilities is substantially left to the discrerion of the contend-
ing parties, with the consequence that both insurgents and the civilian popula-
tions are likely to suffer most from the lack of legal control. By contrast, the rules
governing international armed conflicts set a range of restrictions on the conduct
of belligerents; this, no doubt, could prove beneficial both to the liberation move-
ments and to the civilian population (it should not be forgotten that the former
are usually keen to protect the latter from the adverse consequences of fighting
and all the attendant hardships, if only because they have to rely on the popula-
tion when conducting guerrilla warfare).

At the instigation of socialist and developing countries, in the 1960s and the
early 1970s the UN General Assembly adopted a string of resolutions (ranging
from res. 2383-XXIII of November 1968 to res. 3103-XXVIII, of December
12, 1973, no doubt the clearest and most noteworthy), proclaiming that wars of
national liberation were to be treated as international conflicts proper. A number
of legal justifications were propounded to bolster this political move. Among other
things, it was claimed that the territories where liberation movements conducted
their fight were not under the sovereignty of their opponents but constituted dis-
tinct and separate territories. It was also contended that liberation movements,
being the holders of an international right to self-determination, possessed inter-
national status; hence they could not be equated with private individuals but were
to be treated as international subjects proper. It was also suggested on many occa-
sions (although the claim was subsequently toned down or dropped altogether)
that liberation movements and the peoples for which they were fighting exercised
an international right of self-defence against the aggression constituted by colo-
nialism, racism or foreign occupation.

These claims were however rejected by Western countries which consistently
held that wars of national liberation were not dissimilar from civil strife: if one
looked at them dispassionately one could not help concluding that they possessed
the same objective features as internal armed conflict (a group of persons take up
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arms against the central authorities and seek by dint of armed violence to wipe
them out and gain control over the territory previously under the sway of those
authorities). In the view of Western countries, upgrading one particular class of
civil strife to the category of international conflict on account of the political
motivations of liberation movements would mean the introduction of the ‘just
war’ concept into international relations—a dangerous concept that was all the
rage in the Middle Ages but was subsequently set aside with beneficial conse-
quences for the humanitarian law of armed conflict. These and similar consider-
ations led most Western States to vote against the General Assembly resolutions
referred to above, although their opposition to some extent gradually dwindled
with the decline of colonial domination.

2. The Application of Humanitarian Law

A. The 1949 Geneva Conventions

To what extent has the political drive referred to above led to a change in inter-
national legislation? In other words, what provisions of international humanitar-
ian law can be regarded as applicable to wars of national liberation as a result of
the pressure put by socialist and developing countries on the international com-
munity as a whole? Let us first consider the four Geneva Conventions of 1949 and
then the Protocol I of 1977.

The contention has been made that under certain conditions wars of national
liberation are governed by the four Geneva Conventions.! The Conventions,
which are in principle open to States only, include two provisions regulating
the possible accession to them, or their acceptance. The first is common Article
60/59/139/155, which provides for accession (‘From the date of its coming in
force, it shall be open to any Power in whose name the present Convention has
not been signed, to accede to this Convention’). The other provision is common
Art. 2, para. 3, which regulates the participation in the Conventions through
acceprance and actual application (‘Although one of the Powers in conflict may
not be a party to the present Convention, the Powers who are parties thereto shall
remain bound by it in their mutual relations. They shall furthermore be bound
by the Convention in relation to the said Power, if the latter accepts and applies
the provisions thereof’). It has been argued that the term ‘Power’ can also refer to
liberation movements and that therefore the latter are entitled to become bound
by the Conventions under one of the two aforementioned provisions.?

1 G. Abi-Saab, Wars of National Liberation and the Laws of War, Annales d’Etudes Inter-
nationales, 1972, p. 104; ]. Salmon, Les guerres de libération nationale, in A. Cassese (ed.), 7he New
Humanitarian Law of Armed Conflict, Napoli, 1979, pp. 72-73; G. Abi-Saab, Wars of National
Liberation in the Geneva Conventions and Protocols, RCADI, vol. 165, 1979-1V, pp. 400 f.

2 G. Abi-Saab, Wars of National Liberation in the Geneva Conventions and Protocols, op cit,
pp- 400-401.
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This view is open to criticism.? The whole context and the wording of the vari-
ous provisions of the Geneva Conventions make it clear that when they mention
‘Powers’ they intend it to apply to States only. This is particularly evident in the
case of the first of the two provisions mentioned above (in 1949, when the States
framing the Conventions spoke of the possibility of a ‘Power’ signing them, they
clearly had in mind States, and States only). This interpretation is borne out by
subsequent practice. As stated in the ICRC Commentary to the First Geneva
Convention, ‘the invitation [to accede to the Conventions] is addressed [by the
Swiss Government] to @/l States whether they are or are not parties to one of the
earlier Conventions’* The same interpretation is corroborated by the prepara-
tory work. When the present text of common Art. 2, para. 3 was adopted by
the ‘Special Committee of the Joint Committee’, the Rapporteur explained its
rationale by observing among other things the following: “The text adopted by
the Special Committee . . . laid upon the Contracting State . . . the obligation to
recognize that the Convention be applied to the non-Contracting adverse State,
in so far as the latter accepted and applied the provisions thereof.?

It therefore seems plausible to argue that in 1949 the States gathered at Geneva
neither took wars of national liberation into account nor envisaged the possibility
for liberation movements to become a contracting party to the Conventions or
atany rate to be bound by them. Under the 1949 Geneva Conventions the only way
a liberation movement might join the Conventions is by means of the ‘special
agreements’ contemplated in common Art. 3, para. 3 (“The Parties to the [non-
international armed] conflict should further endeavour to bring into force by means
of special agreements, all or part of the other provisions of the present Convention’).
In short, when the four Geneva Conventions were drafted the traditional dichotomy
international/internal armed conflicts was still considered valid.

B. The Protocol I of 1977

In 1974, Third World and socialist countries managed to have the first session
of the 1974-1977 Geneva Diplomatic Conference adopt a provision equating
wars of national liberation with international conflicts. Once again, almost all
Western countries cast a negative vote (the provision was adopted by 70 votes to
21 with 13 abstentions).

Interestingly, Western opposition to the provision gradually diminished dur-
ing the Conference, so much so that when it was finally voted upon in 1977 in the
plenary session, a general agreement emerged. This accounts for the proposal by

* For a detailed criticism of the main arguments put forward by G. Abi-Saab and taken up by
J. Salmon, may I refer to a statement I made in 1976 (A. Cassese (ed.), The New Humanitarian Law
of Armed Conflict, Proceedings of the 1976 and 1977 Conference, Napoli, 1980, pp. 26-27).

* J. Picter, Commentary 1, p. 408.

* Final Record of the Diplomatic Conference of Geneva, 1949, vol. 1I-B, p. 108 {emphasis
added).
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the US delegate that the relevant provision be adopted by consensus,® a proposal
not upheld because of the Israeli request that a vote be taken.” The result of the
vote was 87 in favour, one against (Israel) and 11 abstentions (Western coun-
tries such as the UK, the USA, the FRG, Canada, Italy, France, Spain, Ireland,
Monaco, Japan, as well as Guatemala). The provision adopted became Art. 1,
para. 4, which lays down as follows:

The situations referred to in the preceding paragraph [i.e. international armed conflicts]
includearmed conflictsin which peoplesare fightingagainstcolonial dominationand alien
occupation and against racist régimes in the exercise of their right of self-determination,
as enshrined in the Charter of the United Nations and the Declaration on Principles
of International Law concerning Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations.

The drafting history of this rule makes it clear that most of its framers intended to
word it in such a way as to make it exclusively applicable to the three classes of sit-
uations it explicitly provides for. This, in particular, is patently demonstrated by
the fact that the proposal made by a group of developing countries (plus Australia
and Norway), which merely referred to the UN Declaration on Friendly Relations
and therefore left much leeway for an extensive interpretation of the category of
wars of national liberation,® was subsequently merged with the proposal of some
socialist States (plus Algeria, Morocco and Tanzania), which instead propounded
the three clear-cut situations.? Furthermore, it is apparent from the legislative his-
tory of the provision that even the three categories were intended as unsusceptible
of a liberal interpretation (it is well known that while a previous proposal spoke of
peoples fighting against ‘alien domination’, at the behest of five Latin American
countries this expression was changed into ‘alien occupation’,'® which no doubt
has a much narrower scope and substantially refers to belligerent occupation or
at any rate military occupation by a foreign State). In short, at least the majority
of the framers of Art. 1, para. 4, manifestly intended to ‘issue a legal command’
having a well-defined and very narrow field of application.

It should however be pointed out that after the rule was adopted in plenary, the
delegate of Australia made an important declaration: he stated that Australia had
decided to support the provision, for it considered that the enumeration of the three
categories was not exhaustive, but merely exemplary, with the consequence that in
his view Art. 1, para. 4, could also cover other classes of wars of national liberation
contemplated by the principle of self-determination of peoples as set forth in the

¢ Official Records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanirarian Law Applicable in Armed Conflicts: Geneva 197477 (henceforth:
CDDH etc.), CDDH/SR. 36, para. 52.

7 CDDH/SR. 36, para. 53.

& CDDH/1/11.

¢ CDDH/1/5.

10 CDDH/1/71 (Argentina, Honduras, Mexico, Panama, Peru).



104 The Human Dimension of Wars

various UN instruments.!! This declaration, which set the stage for a less restrictive
construction, has been taken up in the legal literature!2 and might gradually lead to
the acceptance of a liberal interpretation of the provision under discussion.

We should now ask ourselves whether the adoption of Art. 1, para. 4, was a
positive step from the viewpoint of the development of humanitarian law, or
whether it was instead merely a political victory for the Afro-Asian and socialist
majority, with adverse consequences for humanitarian law (as was indeed claimed
by some Western States).

I shall confine myself to two remarks. First, it is not true that the rule adopted
at Geneva introduced much subjectivity, uncertainty and ambiguity in the laws of
war. Indeed, as has been pointed out,!? one of the two basic elements of that rule—
namely the Governments against which a war of national liberation is fought—is
objectively defined: colonial regimes, racist Governments or Governments occu-
pying the territory of another country. Admittedly, the other basic element of the
definition, i.e. the liberation movements fighting against one of those regimes, is
not clearly identified. Consequently, under that rule any movement or rebellious
group struggling against one of the three aforementioned classes of Governments
may claim that it is engaged in an international armed conflict. Yet, the extreme
narrowness of the three categories (defined by the reference to the class of regime)
should dispel any fear that the broad category of ‘national liberation movements’
might lead to Art. 1, para. 4, having an excessively wide field of application.

Arguably, the major flaw of the rule is not its alleged looseness. Its basic defi-
ciency is, instead, that it is ‘dated’, in that it only refers to three situations that
are bound to disappear in the near future. This deficiency might ro some extent
also be attributed to the Western delegations, not because they originated the
present formula (which, as stated above, was mainly authored by the socialist
countries), but because they failed to negotiate with the majority (which had also
hardened into a highly inflexible attitude), in order to improve the wording even-
tually adopted. The improvement could have resulted in slackening the formula
so that it could be applied less tightly to those three categories of situation. The
efforts of the more progressive Western countries could have helped to give wider
scope to the rule, so as to include wars for self-determination conducted by peoples
or minorities who are gravely and systematically oppressed by authoritarian
regimes—even if these regimes are not racist like that of South Africa, are not
colonialist like that of Portugal (when the African territories under Portuguese

' CDDHY/SR. 22, para. 14.

1t See the statement by J. Salmon in A. Cassese (ed.), The New Humanitarian Law of Armed
Conflict, Proceedings, op cit, pp. 34-35. May [ also refer to the views | expressed in 1977
(A. Cassese (ed.), The New Humanitarian Law of Armed Conflict, Proceedings; op cit, p. 245, where
Ireferred inter aliato statements made by the representatives of the PLO and of the Socialist Republic
of Vietnam in the Geneva Conference). For a similar and authoritative view, which strongly relies
on the Australian statement, see G. Abi-Saab, in RCADI, op cit, pp. 398 and 432-433.

3 C. Lysaght, The Attitude of Western Countries, in A. Cassese (ed.), The New Humanitarian

Laiw of Armed Conflict, Napoli, 1979, p. 351.
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dominion had not yet gained independence) and do not carry out a military occu-
pation like that of Israel in Arab territories.

To be sure, this widening of the scope of Art. 1, para. 4, would have had a draw-
back: the rule would have been rendered more open to subjective interpretation.
Indeed, the classof regimesagainstwhichaliberation movementmust fightin order
to be regarded asengaged in an international conflict would have become less clear-
cut than itis now. On this score however, two arguments may be put forward.

First, one could have set certain basic requirements which a liberation move-
ment must fulfill in order to claim the applicability of Protocol L. 'Thus, for
instance, one could have required a certain control over the territory, some degree
of organization and above all the ability to comply with the provisions of the
Protocol (e.g., in matters relating to the protection of civilians or the treatment
of war prisoners). Furthermore, one could have specified the (fourth) category
of wars of national liberation falling under the rule by pointing to the features a
central Government should display in order for a rebellious group to claim that
it is exercising its right to self-determination (thus, one might have pointed to the
existence of a consistent pattern of gross and reliably attested violations of human
rights, amounting to a denial of the people’s right to freely determine its—internal
or external—political and economic status).

Secondly, from a strictly humanitarian standpoint, extending the applicability
of Protocol I to a larger category of armed conflicts could not but appear positive.
Such an extension would involve the application of a greater number of humani-
tarian rules to these conflicts, and hence would mean greater safeguard of human
life. Of course, this also means that combatants are not longer considered com-
mon law criminals but lawful combartants, and are exempt from punishment
for the mere fact of fighting against the central government. But is this really so
bad? Is not what counts the fact thar all those who participate in armed conflicts
behave in conformity with international law, without committing war crimes or
crimes against humanity? By considering wars of national liberation, other than
those falling under Art. 1, para. 4, as simple internal conflicts one neither exorcises
such wars nor brings them to a more rapid end. One merely places fewer restric-
tions on violence and thus attenuates to a much lesser extent the bitterness and
cruelty of armed conflict. It may seem difhcult for a State to treat insurgents fight-
ing for self-determination as lawful combatants rather than as criminals; burt it
must be borne in mind that the counterpart to such treatment is greater protec-
tion for the civilian population, a much more extensive restriction on the methods
and means of warfare and thus much greater humanitarian protection for all those
embroiled in the armed conflict. Hence it seems to me that several humanitar-
ian considerations should have made the solution advocated here acceprable, even
though the classification of an internal conflict as a war of national liberation is not
rigidly and surely predetermined by the rules, but is achieved mainly on the basis of
various elements, including the goals of the rebels. Of course, this solution implies
that only a few of the numerous internal armed conflicts could be elevated to the
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rank of international wars; but this is already a substantial step towards broadening
humanitarian protection. Although the choice is based on political criteria, they
express the present trends and political orientations of the majority of States. Why
must international rules not make choices on the basis of political criteria? Why
must they claim instead to be inspired by allegedly ‘neutral’ considerations?

3. Art. 1, Para. 4, of the 1977 Protocol and
Customary International Law

Let us now look into a very important issue, namely the question whether Art. 1,
para. 4, has merely a contractual value, with the consequence that it only binds
the States which ratify the Protocol, or whether instead its adoption has generated
a general rule going beyond the conventional bonds instituted by the Protocol.

Despite the result of the vote taken when the provision was adopted in 1977, it is
apparent from the declarations made by various countries that in actual fact only
one Stare, namely Israel, totally rejected the rule. Those which abstained voiced
misgivings about the possibility of applying the provision without difficulties and
differences of opinion; they challenged the political and practical wisdom of the
rule; however, they did not dismiss it out of hand as inapplicable in the future.
[taly, for instance, stated that wars of national liberation were ‘indefinable from
an objective point of view’. The inclusion of a conflict in the category depended
on a ‘largely subjective element: the aim of the struggle. That factor seriously
prejudiced the uncontroversial application of the rules of international law, since
it completely blurred the borderline between international and non-international
armed conflicts’;' in the view of Italy the rule ‘could not serve the legitimate
interests of peoples, since it rendered uncertain both the legal system applicable
to their struggle and the guarantees to which those peoples were entitled’.!

The UK delegation was less critical. It stated chat it still had ‘certain doubts’
about the rule,'® primarily for reasons of law, that is because the rule ‘introduced
the regrettable innovation of making the motives behind a conflict a criterion for
the application of humanitarian law’.!” These considerations were substantially
echoed by Spain.!® France stressed that ‘the lack of criteria for a precise distinc-
tion’ between the various classes of armed conflict ‘was bound to be a constant
source of trouble and confusion both legally and politically’.!® Ireland pointed
out that although it fully sympathized with the aims behind the rule, it neverthe-
less regretted that ‘a clearer and more precise definition’ of the conflicts had not
been produced.?? Finally, the FRG put forward two criticisms: first, the criteria

+ CDDH/SR. 36, para. 77.
1> CDDH/SR. 36, para. 78.

¢ CDDHY/SR. 36, para. 86.

7 CDDH/SR. 36, para. 83.
CDDHY/SR. 36, pp. 63-64.
CDDHY/SR. 36, para. 91.
CDDHY/SR. 36, para. 112.
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laid down in the rule lent themselves ‘to arbitrary, subjective and politically moti-
vated interpretation’; secondly, they were chosen ‘rather with a view to short-term
political problems and objectives’ and consequently did not fit well into a legal
instrument ‘intended to be of long-term value’.?!

It is apparent from these statements that the few States which voiced misgiv-
ings about the rule were not motivated by strong opposition to it, but rather con-
sidered that the rule was bad law. Arguably, the result of the vote and the tenor of
the ‘reservations” entered by some States make it clear that even the latter States
had eventually come to accept that the rule represented @ new law of the inter-
national community—although, as I have just emphasized, in their view it was
not good law.

Another important factor supporting the general character of the rule is that at
least three delegations (two of them from the Western area) underscored that the
provision actually embodied a general norm binding on all States, in that it codi-
fied a previous practice. Thus, the delegate of Egypt stated that:

International practice on the universal, regional and bilateral levels had established beyond
doubt the international character of wars of national liberation. The purpose of theamend-
mentwhich had been adopted as para. 4 of Art. 1 had not been to introduce a new and revo-
lutionary provision, but to bring written humanitarian law into step with what wasalready
established in general international law, of which humanitarian law was an integral part.
His delegation therefore considered that the importance of the article lay in narrowing
future divergencies in interpretation rather than in introducing new solutions.??

The delegate of Greece pointed out that:

Para. 4 was fully in accordance with modern international law as expressed in the United
Nations Charter and as it had been applied during recent years.??

Commenting on the rule, the delegation of Australia declared that:

‘This development of humanitarian law is the result of various resolutions of the United
Nations, particularly resolution 3103 (XXVIII), and echoes the deeply felt wish of the
international community that international law must take into account political realities
which have developed since 1949. It is not the first time that the international community
has decided to place in a special legal category matters which have a special significance.?

These declarations are important both per se and also because no other delegation
felt it necessary to challenge them. The conclusion is therefore warranted that in
1977 there emerged at the Conference general consensus to the effect that wars of
nationalliberation falling within the three classes mentioned in Art. 1, para. 4, were
toberegarded asinternational armed conflicts. Itseems however that the consensus
solidifiedaround the lizeralandstricrinterpresationreferred toabove, notaround the

2l CDDH/SR. 36, p. 61.

22 CDDH/SR. 36, paras 70-71.
23 CDDH/SR. 36, para. 122.

4 CDDH/SR. 36, p. 62.
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liberal construction propounded by Australia (see para. 2 above). The general
consent consolidated and gave shape to an emergent customary rule, evolved in
the UN, that could not crystallize as a fully-fledged international norm until the
Western countries (one of the three major segments of the international com-
munity) came to adhere to it. The adoption of Art. 1, para. 4, testified to the
formation of a rule binding on all the States participating in the Conference (irre-
spective of whether or not they ratify the Protocol), save for Israel, which consist-
ently rejected the provision.

Against the foregoing considerations one might object that in point of fact
Western States refrained from opposing the provision in 1977 not because they
intended to abide by it but only because they planned either to refrain from ratify-
ing the Protocol or, in case of ratification, to enter a reservation on the provision. To
this possible objection it is easy to rebut that if this were so, one fails to understand
why Western States that voted against the rule in 1974 abstained or even voted
for it in 1977; if they were opposed to it, they ought to have voted against it again
in 1977. In fact the change in attitude of the Western countries had been brought
about by two factors: first, the gradual disappearance of colonial empires, and the
consequent removal of a major bone of contention; secondly, their becoming con-
vinced that after all the rule in question was not dangerous for humanitarian law
since it safeguarded all the basic principles of this law. This motivation came out
with great clarity in the statements of the British and Japanese delegations.?®

4. Jus in bello in Wars of National Liberation

The fact that Are. 1, para. 4, embodies a rule of customary law is not devoid of prac-
tical consequences on the legal plane. It follows from this rule that States are enjoined
to apply to the categories of wars of national liberation it contemplates at least the
fundamental principles of customary law on the conduct of hostilities and protection
of war victims governing inter-State conflicts. Consequently, States are duty-bound
to apply to wars of national liberation both the most basic customary rules existing
before 1977 and those evolved as a result of the Geneva Diplomatic Conference.
One might object that this conclusion has only theoretical value, for in fact the two
major countries against which Art. 1, para. 4, was actually aimed, to wit Israel and the
Republic of South Africa, did not become bound by it, the former on account of its
explicit ‘optingout’, thelatter primarily because itdid not participate in the final session
of the Geneva Conference (it took part in the 1974 session solely, and of course casta
negative vote when the rule was adopted). Consequently even the substantive rules of
customary law on warfare would not apply to the struggles opposing the PLO to Israel,
SWAPO to Namibia and the various South African liberation movements to South
Africa. However, international rules often have a significance transcending their legal

25 As regards the British ‘reservations’, see CDDH/SR. 36, paras 84-86; as far as the Japanese
objections are concerned, see CDDH/SR. 36, para. 105.
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force; they possess an ‘agitational” or ‘rhetorical’ value that explains why States are so
eager to enact them despite the fact that the rules may have scant effectiveness as legal
standards of behaviour. Qua ‘thetorical’ values they can serve the useful purpose of
making it possible to expose the conduct of States that do not live up to them. Art. 1,
para. 4, however, has a legal scope too. It is not confined to the occurrences in which
the two aforementioned States are involved; it can apply to other, fresh situations as
well, witness the Soviet occupation of Afghanistan, which no doubt comes within the
purview of the rule although the USSR has not ratified the Protocol and will prob-
ably refrain from doing so in the near future, as well as the Indonesian occupation
of East Timor or the Vietnamese occupation of Kampuchea. To all these situations
both Art. 1, para. 4, and the general principles on warfare that it renders operative,
should be deemed applicable. If in point of fact it has not been applied, this cannot
be taken to mean that States do not feel bound by it. For, in the aforementioned
instances the States concerned, firstly, claimed that they were not faced with a war
of national liberation and, secondly, found various legal justifications for their using
military force. In the cases of Afghanistan and Kampuchea, the intervening Stares
have claimed that they had been requested by the lawful authorities to enter the
country to put down insurgency or foreign interference; in the case of East Timor,
Indonesia has claimed that the island is in fact under its sovereignty and that there-
fore the fighting there is merely a case of civil strife. Thus, the general rule of wars of
national liberation has not been deemed applicable for the simple reason that in the
opinion of the States concerned the requisite circumstances were not present. This
only proves that although the general rule has undisputedly evolved, the lack of any
central agency capable of pronouncing on its concrete application greatly weakens its
purport.

It should be added that those provisions of Protocol I which do not crystallize
or reflect general rules but have merely contractual force (in particular the second
sentence of Art. 44, para. 3 of Protocol I),2¢ apply to wars of national liberation
only if two conditions are met: (i) the (colonial, racist or occupying) Power against
which the war is conducted is a party to the Protocol; and (ii) the national liber-
ation movement fighting for self-determination makes the declaration provided for
in Art. 96, para. 3, by which it undertakes to apply the four Geneva Conventions
of 1949 and the Protocol.?” Plainly, the first requirement is most unlikely to be
met. It follows that only general rules on warfare will apply. In particular, as the
whole of Art. 44, para. 3, of the Protocol I has not yet turned into a customary
norm, irregular combatants fighting in wars of national liberation are to meet the
requirements laid down in the first sentence of Art. 44, para. 3.8

26 On this point may I refer to my paper Regular and Irregular Combarants (unpublished).

27 On the requirements that national liberation movements should meet in order to be entitled
to make the declaration provided forin Art. 96, para. 3, see the penetrating remarks of G. Abi-Saab,
Wars of National Liberation in the Geneva Conventions and Protocols, op cit, pp. 407 ff.

28 Under Art. 44, para. 3 (first sentence), ‘freedom fighters’ must ‘distinguish themselves from
the civilian population while they are engaged in an attack or in a military operation preparatory
to an attack’.



5. Civil War and International Law*

1. Spreading of Civil Wars

In his ‘Philosophical Dictionary’, Voltaire wrote that together with ‘starvation and
plague’, war constitutes one of the ‘three most famous ingredients of this lowly
world’. This ‘ingredient’ knows various forms, but one of its cruellest and most com-
mon expressions comes in the form of civil war. Civil wars have always existed. One
can mention the war that opposed American colonists to the British colonial power
between 1774 and 1783 as one of the bloodiest internal conflicts of the eighteenth
century, and also the conflicts that sprung up against Spanish and Portuguese rule
for the same reasons berween 1810 and 1824, the American civil war of 1861-1865,
and the numerous insurrections that took place on the European continent in the
nineteenth century. More recently, after the Russian Revolution of 1917 and the
Spanish civil war of 1936-39, serious internal armed conflicts have devastated
the Congo (1960-61), Indonesia (1961-68), Yemen (1962-69), South Vietnam
(1964-74), Western Pakistan (1972-73), Nigeria (1967-70), Northern Ireland
(since 1969), as well as Nicaragua, El Salvador and Lebanon, where conflicts are
still ongoing. Likewise, internal disturbances of significant scope have occurred in
several countries, including Hungary (1956) and Czechoslovakia (1968).

It is clear from the historical landmarks mentioned above that no continent
has been spared from internal armed conflicts and serious internal disturbances.
What is more worrying though is that, for various historical and political reasons
which I shall discuss later, internal conflicts have now become more numerous
than international conflicts and they tend to be more prevalent in Third World
countries.

2. Rarity of International Norms on Civil Wars

The most striking aspect of the international law on civil wars is the rudimentary
nature of the existing rules on the issue. Whilst armed conflicts between States are
regulated by many customary norms and treaties, internal conflicts have mostly
remained under-considered. The main reasons for such a blatant divide require
some reflection.

One particular reason for this state of affairs deals with the manner by which
international law is made. International law remains the creation of States, and

* Originally published in French, ‘La guerre civile et le droit international’, in Revue générale de
droit international public (1986) 553.
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States act internationally through their own institutional organs, that is to say,
mostly through their governments. Entities other than States (in particular
peoples, individuals and international organizations) contribute only margin-
ally to the making of international law. States remain the main actors on the
international scene. The twilight of the Gods has not yet arrived! Because inter-
national law has mostly been made by States, the incentive to develop a body of
law limiting States’ discretion is limited, especially with respect to the most con-
stitutionally traumatic of events: civil war. A civil war is like an injury that can
lead the State either to its death, to a complete regeneration (for instance, where
rebels win the war or form a revolutionary government), or to its fragmentation
into several new States. So why should States be expected to set international
limits to their ability to defend themselves against an internal enemy, against the
sudden eruption of a cancer that could destroy them at any time? Where a civil
war has erupted, the utmost concern of the State is to subdue the rebellion at its
earliest stage or, where this fails, to prevent it from spreading and leading to the
death of that State.

In addition, there are intrinsic reasons, that is, reasons that are inherent in the
very nature of civil wars. Civil wars are asymmetrical conflicts.

Asymmetrical: first, in the most obvious sense—that is to say, opposing parties
(the legitimate government and the insurgents), as a general rule, are not on an
equal footing: on the one side is the State with all its might, its armed forces and
its traditional apparatus, whilst on the other side are rebels with the most rudi-
mentary organization and often very limited control over their territory.

Asymmetrical: secondly, in a more profound way. War legitimizes certain types
of conduct which would otherwise be regarded as unacceptable. As H. Bergson
once noted, in times of war ‘murder and plunder as well as treacherousness,
fraud, and lies not only become permissible; they become meritorious actions.™
The use of force to physically remove the Other—which connotes the earliest
stages of civilization and is thus normally banned from civil society in times of
peace—becomes once again an acceptable way to relate to one another. The nat-
ural consequence of this situation is that—in wars between States—belligerents
realistically accept that the opposing soldiers are licensed to fight and kill, which
is why they regard enemy soldiers not as criminals but as legitimate combatants.
If they are captured by their adversaries, they will not be punished for taking up
arms against the State against which they fought or for killing its soldiers, but
will be entitled to the status of prisoners of war. This applies in the context of
international armed conflict.

Conversely, in time of civil wars, the legitimate government considers armed
rebellion to be a serious offence and treats insurgents as common criminals who
have violated the core principles of the constitution. The legal government per-
mits its own armed forces to kill rebels but does not consider the latter authorized

U H. Bergson, Les deux sources de la morale et de la religion (Paris: PUF, 1932) 26.
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to kill regular forces. There is thus a colossal imbalance. On one side there is a
belligerent who sees himself as the unique legitimate force authorized to kill and
who regards any murder committed by him as a just and licit act; and on the
other side there is a belligerent (the rebel) who is aware that he is perceived by the
opposite party as a common criminal.

The consequence of this double asymmetry is that civil wars are more barbaric
and cruel than wars between States, mainly because the two parties are not on an
equal footing. States have thus not seen fit to create international restraints, so as
to have free rein to fight potential rebels.

The third reason for the rarity of international norms applicable to civil wars
is one of a historical and political nature. As I have already mentioned, civil wars
usually spread further than international conflicts, in particular in Third World
countries.

There are two reasons for this. On one hand, numerous African, South
American or Asian countries are composed of ethnic groups in conflict, and the
structures of the respective States are both weak and rigid. They do not rely on a
traditional and deep-rooted civil foundation, unlike Western countries. Even if,
in Western countries, civil societies are often composed of many ethnic groups
and minorities who coexist either with difficulty or without peace, there are
nevertheless many channels of mediation between the community and the state
apparatus. This allows the State smoothly to adapt to the endeavours of the many
human communities.

The second reason is that the danger of a nuclear catastrophe has pushed the
two superpowers to freeze their nuclear weaponry and to conduct ideological
wars either through political channels or third parties. Wars are thus either con-
ventional wars stirred up or supported by one or the other superpower, or civil
wars masterminded by great powers to the point where they are defined as ‘wars
by proxy’. Great powers supply arms and ammunitions, logistical support and
often even ‘military advisers’.

It might be expected that the increasing number of civil wars would bring
States to adapt law to reality and to enact international norms that would curb a
frequent and dangerous phenomenon.

Once again, the reaction of the States has been contrary to what any sensible
person would expect. The majority of States, indeed Third World countries, i.e.
the States suffering the most from civil wars and from enormous international
military and political conditioning, are those who are reluctant to accept any
international norm on the issue. According to them, the creation of new inter-
national norms would automatically legitimize the intervention of the inter-
national community in their sovereign domains and would make internal unrest
worse.

I will return to this point. For now, I simply wish to highlight the fundamental
reasons for international law’s lack of interest in this critical issue.
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3. How International Law Takes into Account Civil Wars

These wars have gained importance on the international plane in three respects.

One: from the perspective of the international rights and obligations of Third
States to the State where the armed conflict breaks out. From this perspective,
international law is very simple: it prohibits third parties from providing assist-
ance to rebels whereas it allows them to assist legitimate governments. Here again
we have an eloquent illustration of the fact that international norms are created
by States to accommodate their own interests.

Two: the international personality of rebels. When and under what circum-
stances can rebels claim to be acting as subjects of the international community?
In other words, when can rebels put forward rights and international claims and
be bound to respect the obligations deriving from international rules?

International norms on this subject are extremely uncertain and vague. They
do not establish with certainty the reasons and the circumstances in which rebels,
once a group of bandits, become subjects of international law; nor do they ascer-
tain the effect of potential international recognition from States.

The only thing to say is that if the civil war continues, if the insurgents stead-
ily control a major part of the national territory and some States recognize this
control, then the rebels acquire some international rights, for instance the right
to make treaties; they also assume some obligations, for instance the obligation to
protect Third States’ citizens on the territory they control.

As we can see, the uncertainty on the issue—which is probably deliberate—is
such that one is led to think that in practice States have the last word.

Finally, the third aspect concerns the conduct of hostilities, i.e. the course of
civil wars: it is in this feature that international norms have developed in a less
random way, because, in spite of States’ reticence, it is above all in this sector that
there is the greatest need to intervene, in order to stop the most barbarous acts. It
is on this point that I will fix my actention.

4. Jus in Bello Interno: The Traditional Law

The distinction between traditional international law and modern international
law must be highlighted. In this context, traditional law dates from the birth of
the international community (around the conclusion of the Treaty of Westphalia
1648) to the Spanish civil war (1936~1939). The modern law begins at that point
and continues until now.

Traditional law was at least relatively clear and simple. Civil wars were a matter
of internal affairs, as would be, for example, the carcers of university professors
or the organization of popular fairs in villages. No other State could look into
the internal issues of a State where serious and tragic events such as a civil war
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were taking place. The only international norm which deviated from this state of
affairs was that imposing the obligation on Third States not to provide assistance
to rebels, as mentioned eatlier.

However, the international community’s wilful ignorance of a phenomenon
that had serious repercussions, at least on some States, was not total.

States gradually admitted (in particular around the middle of the nineteenth cen-
tury) that in extreme circumstances, it was possible to bring an internal armed con-
flict to the level of an international conflict, with the consequence of enforcing the
customary norms applicable to wars between States. This result was reached through
the ‘recognition of belligerency’ that could be granted either by Third States or by
the legitimate government. It is clear that the government’s stance on the issue was
decisive; it is only when the government decided to enforce the norms on inter-
national conflicts that the insurgents could be considered as legitimate belligerents.

The reasons for recourse to the ‘recognition of belligerency’ are manifest.
When a civil war has grown too large or has become too serious to remain as an
internal rebellion, it is in the very interest of the legitimate government to inter-
nationalize the conflict. Yer, it would be erroneous to think that this internation-
alization often took place. In fact, there are very few occasions of recognition
of belligerency, the most notorious being the American Civil War (1861-1865).
According to some authors, the last case is the Boer War (1899-1902) in which
the rebellion rose up against the British dominion. However, this conflict should
be considered as an international conflict from its outset and thus should not be
mentioned as an example of ‘recognition of belligerency’.

5. The Evolution of Contemporary Law

A. The First Phase (1936-1939)

Modern international law on this topic was born, as I have already mentioned,
during the Spanish civil war, and proceeded to go through three main stages. The
first was the Spanish civil war, the second was the 1949 normative revision, and
the third corresponds to the reafhirmation and the development of humanitarian
law in 1977. I will examine each of these phases in turn to highlight what pro-
gress was accomplished.

During the Spanish civil war, a new means of warfare, aerial warfare, already
successfully employed during the war between Italy and Turkey (1911-1912) and
World War I, gained momentum. The German air force first, but also the Italian
air force, brought death and destruction especially among the civilian popula-
tion. The importance and the scope of the massacres pushed the international
community to go beyond the Pontius Pilate attitude of indifference and to adopt
a clear position. The traditional process by which an internal armed conflict was
transformed into an international one was, as discussed earlier, the ‘recognition
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of belligerency’. The Republican Spanish government refused to undertake this
process because, in its opinion, this would have brought international legitim-
acy to the pro-Franco insurgents. As for other States, it is to be remembered
that France, Great Britain and the United States supported the principle of non-
intervention of European powers. Great Britain asserted, notably through its
Secretary of State to the House of Commons in 1937, that the ‘recognition of bel-
ligerency’ could not be granted because this concept—in its traditional form—
could not be applied in a situation where hostilities had lost their ‘civil war’ nature
because of the illegitimate intervention of foreign States. The Soviet Union was
also opposed to this recognition, stating that it would be equivalent to taking a
positive stand in favour of the insurgents.

In 1937, the Nyon Agreement on non-intervention (an agreement that patently
favoured the rebels by engaging the contracting parties, among other things, not
to use the right to assist the legitimate government) was signed. In the preamble,
the contracting parties specifically stated that they were unwilling to admit the
right of either party to the conflict in Spain to exercise belligerent rights.

Faced with the necessity of setting up legal limitations to a war which was
becoming increasingly inhumane and gradually closer to an international war,
but unwilling to choose between leaving the conflict in the ambit of Spanish
national law or legally assimilating the conflict, in all respects, to a real inter-
national conflict, the parties to the conflict and third-party States progressively
adopted a third solution. They ended up enforcing a series of specific international
norms applicable to armed conflicts between States. As a consequence, the pro-
Franco insurgents remained, in the eyes of the Republican government, a group
of rebels who could be held responsible under the Spanish criminal code and
who did not enjoy the status of legitimate belligerents. Nevertheless, in certain
fields, they were considered capable of taking on international obligations. This
may seem contrary to the logic and strictness of the law, but this situation was the
result of both political and humanitarian considerations.?

States, in deciding to apply some international norms to the Spanish civil war,
expressed the legal conviction that these rules should be applied to all internal
armed conflicts with the same characteristics of intensity and length as the
Spanish war. We can conclude that by the end of the 1930s far-reaching inter-
national norms on internal armed conflicts were created and these norms were
substantially modelled on the ones applicable to inter-State conflicts.

The Spanish civil war thus represented a watershed in the legal conceptions of
the international community. From then on, we were engaged in a new path, one
departing from the traditional way which was characterized by an unavoidable
dilemma: the armed conflict was either completely ignored or was upgraded to be

2 On the customary rules emerging during the Spanish civil war, see my article “The Spanish
Civil War and the Development of Customary Law Concerning Internal Armed Conflicts’ in
A. Cassese (ed.), Current Problems of International Law (Milano: Giuffré, 1975) 287 et seq. (also in
this volume). These rules were mainly meant to protect the civilian population.
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ranked as a conflict between States. In 1937-39, a new path, more realistic and
more flexible, opened. The foundations to make internal conflicts—at least the
most serious ones—to a certain extent less inhumane were laid.

B. The Second Phase (1949)

The second phase began in 1949 when, on the initiative of the ICRC, it was
decided to revise a significant part of the humanitarian law on armed conflicts, in
particular the sections related to victims of war: the wounded, the sick, the ship-
wrecked, prisoners of war and civilians.

On this occasion, the idea of extending these new conventions to civil wars was
launched. The reason was simple: the two conflicts that occurred between the
two World Wars in which the ICRC intervened on a humanitarian level (that is
the civil war in the territory of Upper Silesia in 1921 and the Spanish civil war, in
particular the latter) clearly illustrated that internal conflicts are not less serious
and less cruel than those between States.

However, in Geneva when the ICRC presented its proposal to extend the new
Conventions i roto to internal conflicts, at least three main orientations emerged
in the conference.

On one side there were the States completely in favour of the ICRC proposal:
Western States such as Norway and Denmark, Third World countries such as
Mexico and some socialist States present in Geneva, that is, the Soviet Union,
Hungary, Romania, Byelorussia and Bulgaria. At the opposite extreme, there
were States fundamentally opposed to the proposal because the proposal would,
according to them, undermine State sovereignty and national security. Some of
them, however, were prepared to accept it conditionally, i.e. the Conventions
could only be applied to civil wars once the legitimate government granted the
recognition of belligerency to insurgents. This amounted to giving to the State
in question the absolute power to decide whether and when to extend the con-
ventions to the civil war; in other words, this, in fact, came down to imposing a
legal obligation dependent on the will of one of the parties to the obligation. This
second group of States notably included Burma, the United Kingdom (which
nonetheless had a balanced position), Greece and Australia. There was finally
an intermediate group, mainly composed of Western States including France,
Spain, the United States, Italy and the Principality of Monaco, as well as nation-
alist China, who were willing to accept the ICRC proposal while at the same time
defending ‘States’ rights’. These States specifically asked that the Conventions
be restricted so as to only apply to situations where the insurgents constitute an
organized group in control of a part of the territory and prepared to respect inter-
national norms.

While the motivation of the last two groups of States is relatively self-evident,
the impetus of the first group requires further investigation. In all States that
took this position, there certainly were some purely humanitarian motivations;
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however, in the case of the socialist States, political and ideological motivations
also emerged. It is not a coincidence that the representative of the Soviet Union
kept referring to ‘civil wars and colonial wars’, clearly implying that the lacter
were a category of civil wars. If we consider the political stance of the Soviet
Union at the end of the 1940s (when the Cold War was at its zenith), it is clear
that the extensive protection, and thus the international legitimization, of those
who fight in civil or colonial wars was in line with the political programmes and
interests of the Soviet Union. The aim of this was to encourage as much as pos-
sible the disintegration of the colonial empires as well as the destabilization of
Western countries. The hostile reactions of the Western countries to the ICRC
proposals can be explained through the interpretation and the use that the Soviet
Union made of these proposals.

The clash was mainly between the first group (the one in favour of a large
extension of international law to civil wars and which was powerfully led by
the Soviet delegates) and the intermediate group which was essentially led by
France—that presented some constructive proposals. The natural outcome was
a compromise that brought together all the arguments. Internal armed conflicts
were not ignored: a common article to the Conventions was dedicated to them
(Article 3). On the other hand, internal armed conflicts were not brought under
the scope of all norms of the Conventions but only of a few general humanitarian
principles that were expressly formulated. Article 3 is in the end a short cara-
logue of humanitarian principles applicable to situations of civil wars. It was with
a hint of criticism that the Soviet delegate Morozov defined it as a ‘convention in
miniature’,

Let us now look, just briefly, at the content of this famous Article 3. In sub-
stance, it does not contain rules applicable to combat, and all the more so, does
not provide the status of legitimate combatants to rebels. It only lays down the
principles of humanity to be applied by parties to a conflict to non-combatants,
i.e. those who do not take part in the hostilities (civilians, women, children...)
or those who are no longer active combatants because they have been wounded
or captured.

Yet Article 3 does not lay down specific objective conditions determining its
application to internal armed conflicts. The proposal of listing a series of object-
ive conditions for the application of Article 3 with the idea of limiting the scope
of this provision was not welcomed. The rejection of that proposal was certainly
the price to pay for the removal of the clause advocated by the Soviets regarding
the extension of all Conventions to civil wars.

All things considered, and even in light of the travaux préparatoires, it is quite
certain that Article 3 does not apply to acts of a criminal nature, to isolated and
sporadic acts of violence, and to riots, but does apply to conflicts between organ-
ized dissident forces and governmental armed forces. This article thus covers
situations broader in scope than the Spanish civil war and other wars mentioned
carlier, for which some customary principles had emerged.
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There is another difference between Arricle 3 and these customary princi-
ples: Article 3 enjoys at least two guarantee mechanisms. One is contained in
the article and allows the ICRC to intervene; as a result of this norm—and of its
practice—it is clear that if the ICRC decides to ‘offer its services’, the parties to
the conflict cannot refuse, nor hamper its humanitarian action and control.

The other guarantee mechanism laid down in common Article 1 to the four
1949 Geneva Conventions reads as follows: ‘The High Contracting Parties under-
take to respect and to ensure respect for the Present Convention in all circum-
stances’. This critical norm stipulates that in practice every Contracting Party has
the right and the duty to ensure respect for the Conventions by other States. As a
consequence, in cases of civil war on the territory of a Contracting Party, another
Contracting Party can require compliance with Article 3 by the former.? In con-
crete terms, what can be done? First, diplomatic steps can be taken towards the
State in which the conflict broke out; then, the intervention of the ICRC can be
requested; finally, if absolutely necessary it is possible to put forward the case that
the liable State violates the obligations it has towards all Contracting Parties to
the Conventions and that in that sense it has committed an international wrong-
ful act of erga omnes nature; as a consequence peaceful sanctions can be taken by
third states, for instance the suspension of a treaty or the expulsion of citizens
from the responsible State.

Perhaps one could even envisage a third type of guarantee. It is well known that
all four 1949 Geneva Conventions require the Contracting Parties to look for and
bring to court (or extradite) the perpetrators of (‘grave breaches’), i.e. the most ser-
ious offences committed against persons or property protected by the Conventions.
It could therefore be argued that nothing formally excludes that the violations of
the main rules of Article 3 could fall within the ‘serious offences’ in question. If
that was accepted, we would reach the conclusion that even Article 3 enjoys the
momentous system of internal criminal guarantees generally established by the
four Conventions. On a practical point of view, the most realistic hypothesis for
the implementation of this system would be the following: a Third State refers 1o
its own courts a perpetrator (from the legitimate government or the rebels) who
allegedly violated Article 3 and who then entered the territory of the Third State.*

3 According to the ICRC Commentary (Commentary of Geneva Convention [ under the direc-
tion of J. Pictet (Geneva, 1952) 27), Article 1 of the Convention does not address civil wars; ‘the
reason is that since [the 1929 convention], the States have bound themselves explicitly in the case of
non-international conflicts—a development which is tantamount to a revolution in international
law’. One can argue that, since Article I states that “The High Contracting Parties undertake to
respect and to ensure respect for the Present Convention in all circumstances’ and since Article 3
is part of the Convention, there is no basis for excluding Article 3 from the scope of Article 1. This
exclusion, to be acceptable, should be the result of either Article 1 itself or of the travaux prépara-
toires, which does not seem to be the case. On the other hand, not only the letter of Article 1 but
also the spirit and the purpose of the Conventions aim at protecting human beings; this supports
the position of which I am in favour.

4 Against the interpretation outlined in the text, one can point out the next to last paragraph
of Article 3 that reads: “The Parties to the conflict should further endeavour to bring into force, by
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[ have to add that Article 3 contains a real legal enigma over which many dis-
tinguished scholars have racked their brains. The enigma lies in the last para-
graph of the article that reads: “The application of the preceding provisions shall
not affect the legal status of the Parties to the conflict’.

What does this paragraph mean? It clearly implies that Article 3 does not grant
rebels an international legal status. Article 3 neither adds nor removes anything
to their legal status. Laid down in these terms, the question seems relatively sim-
ple, and the political impetus relatively clear: international law-makers wanted to
dispel the fear expressed by States that such a norm on civil wars would give more
power, and to some extent a promotion, to the rebels by having them gain inter-
national legitimacy. The issue arises when one reads the other provisions of Article
3 which clearly address both the legitimate government and the rebels, and that
tend to impose the same obligations on both sides. We thus have—and it cannot
be denied—an international norm imposing obligations (and granting correlative
rights) on to the rebels. It naturally follows that those rebels are entitled to claim
rights and obligations, and are subjects (even if very limited ones) of international
law. But we then lose the value and the meaning of the last paragraph of Article
3. In fact, we are faced with a serious contradiction dictated by opposing political
motivations. Article 3 has two souls: one is humanitarian and open to insurgents; the
other favours respect for State sovereignty and is thus opposed to the rebels.

The task for lawyers is to harmonize the contradictions left by diplomats. In
my opinion, this contradiction can be overcome through interpretation, if we first
accept that Article 3 is meant to impose obligations on both the State and the rebels.
This premise is unquestionable to me. It can be inferred from the letter of the provi-
sion (‘each Party to the conflict shall be bound to apply, as a minimum, the follow-
ing provisions’; ‘the Parties to the conflict should further endeavour ... by means of
special agreements, all or part of the other provisions of the present Convention’);
it is also in accordance with logic. What sense would it make to impose obligations
solely on the State whilst leaving the rebels free to do what they want? In fact,
Article 3 gives obligations and correlative rights to both parties.

means of special agreements, all or part of the other provisions of the present Convention’. We can
infer that civil wars are only regulated by Article 3. In fact, this conclusion is the one reached in the
ICRC Commentary (Commentary of Geneva Convention I, 59: ‘the Parties to the conflict are only
bound to observe Article 3 and may ignore all other Articles [...]. [Tlhe only provisions which
individual Parties are bound to apply unilaterally are those contained in Article 3’.

We could nevertheless consider that this paragraph essentially refers to the substantial rules of
the Conventions, and not to the rules of implementation. For sure, this paragraph does not refer
to Article 1 for the reasons | have mentioned above in the text and in footnote 3. The extension
of the rules on criminal enforcement of the Convention to civil wars is however justified by the
humanitarian purpose of the Conventions and thus by the requirement to broaden the protection
of victims in times of armed conflicts.

The main impediment, of a literal nature, to the extension is to be found in the provisions of the
Conventions that limit the scope of ‘grave breaches’, specifying that they should be acts ‘committed
against persons and property protected” by the Conventions. The question is thus whether or not
victims of internal armed conflicts fall within the category of ‘protected persons’. The answer to
this question is not always easy.
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The last paragraph should thus be read in a restrictive way. According to this
interpretation, through ambiguous, even contradictory wording, Contracting
States wanted to express the idea that rebels have obligations and rights derived
only from Article 3. The rebels cannot claim other international rights regarding
the conduct of hostilities (in particular, they cannot claim to be legitimate com-
batants and thus prisoners of war in case of capture), nor can they claim rights
that could be inferred from other international rules by the mere fact that Article
3 addresses rebels.

What has been the implementation of Article 3 in international practice?

Unfortunately the results are modest because this article, whilst extensively
mentioned, has rarely been observed in its entirety.

The reasons are self-evident. States in which civil wars break out prefer to
deny the application of Article 3, stating that the disturbances are sporadic, thus
remaining free to quell the rebellion. The rebels, on the other hand, as I have
already mentioned, have little interest in applying the humanitarian provisions
of Article 3 because they know that they will be punished for their rebellion any-
way. Even when States have to admit, in view of the length of the civil war, that
this is an internal armed conflict under Article 3, they carefully avoid respecting
all provisions of the article.

In addition, while the ICRC has always been vigilant and has always rapidly
intervened at least to fulfil its humanitarian tasks, if not its supervisory powers,
Third States in practice have never relied upon their rights provided by Article
1 of the four Geneva Conventions, nor have they held criminally responsible
perpetrators of serious violations of Article 3 who have fallen into their hands.
Unfortunately, individualism remains an important characteristic of the inter-
national community, and not all opportunities offered by the law—often in
advance of historical and political reality—are exploited.

Shall we then express an overwhelmingly negative view? Article 3 certainly
does not regulate the main problems of civil wars, i.e. the hostilities and the way
they should be conducted. In addition, despite its purely humanitarian content, it
haslargely remained a dead letter. It would nevertheless be a mistake to underesti-
mate its importance. This can only be understood if we take history into account,
in particular the fact that internal armed conflicts were previously the exclusive
‘hunting ground’ of individual States (except for the norms on civilian popula-
tion implemented during the Spanish civil war). The international community
could not intervene unless the individual State in question expressed interest in
such an involvement. G.I.A.D. Draper, a distinguished British lawyer, rightly
said in 1965, regarding Article 3: “The establishment of a legal norm may precede
its regular enforcement, but the existence of such a norm is a value in itself’.

> G.ILA.D. Draper, “The Geneva Conventions of 1949", Recueil des Cours de I’/Académie de Droit
International, vol. 114 (1965-1) 100.
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C. The Third Phase (1977)

The third phase opens with the Diplomatic Conference of Geneva in 1974-77
on the revision and modernization of humanitarian law on armed conflicts. This
Conference notably led to the adoption of Protocol IT on non-international armed
conflicts.

Before discussing the Protocol, I would like to highlight the evolution of civil
war since 1949. I have already said that internal armed conflicts have increased
these last years, for the reasons previously discussed. In addition, these conflicts
have been more and more internationalized, in two ways. On one hand, Third
States have increasingly been involved in the conflicts by providing arms, mater-
ial supplies, political support and so on to one party to the conflict; but they have
not taken official legal positions-—that is to say they have not granted recognition
to rebels and they have not explicitly affirmed that there is an internal armed
conflict. On the other hand, the second type of internationalization refers to the
birth of ‘hybrid’ armed conflicts, i.e. conflicts both national and international in
nature (for instance Vietnam, Bangladesh, Cyprus, and Lebanon).

That is why the development of civil wars, their increasing barbarity as well
as the increased involvement of Third States have taken place, and this within a
quasi-absolute legal void, namely; without creating norms regulating such issues.

We thus understand why in the early 1970s the ICRC took the initiative to
elaborate a Protocol regulating, if not the relationship between Third States and
the parties to conflict, at least the behaviours of these parties. In Geneva, during
the Diplomatic Conference, three trends emerged. On one side, some Western
countries, including Austria, Italy, Belgium and Switzerland were very much in
favour of a radical broadening of Article 3. This group shared its vision with Third
World countries such as Egypt and, to a certain extent, Syria.

Another group of Western countries (including France, the United States and
the Federal Republic of Germany) was also in favour of such a broadening but
required some precautions and above all more precision regarding the objective
conditions under which an internal armed conflict would exist. They suggested
conditions at the level of the Spanish civil war or the conflict in Nigeria. Very
close to this position were socialist States (not including Romania): they did not
take the leading role they took in 1949, nor did they show particular support for
the widening of humanitarian law. They were more cautious and moderate and,
like the majority of Western States, they asked that the threshold required to be
reached by non-international armed conflicts in order to fall under Protocol 11 be
higher.

The last group of States, composed of many Third World countries led by
Nigeria, India, Pakistan and Indonesia, was decisively hostile to the widening of
humanitarian norms to include civil wars. They feared that such an opening out
would encourage the intervention of superpowers in their internal affairs. These
countries, along with other Third World States and the socialist bloc, argued at
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the Diplomatic Conference that some categories of civil wars should be upgraded
to the level of international armed conflicts: the armed struggle of peoples under
colonial dominion; the rebellion against racist governments, as in South Africa;
and uprisings by the people in occupied territories: in a word, ‘wars of national
liberation’. Once this point was achieved, some Third World countries sought the
widest restriction possible of international norms applicable to other civil wars;
they were scared of secessions or the division of their territories. They had the
upper hand and succeeded in ‘disfiguring’ and toningdown numerous provisions
of the Protocol.

Let us now take a look at the content of the Protocol. Three main elements are
to be considered.

First, accepting the entreaties of a majority of Western States and some social-
ist countries, the Protocol holds a very high threshold of application; in other
words, it does not regulate any civil war but only those which are long-lasting and
of great intensity.® The Protocol thus has the same scope of application as the cus-
tomary rules that emerged during the Spanish civil war.

The second element to consider is that, even if the material norms of the
Protocol were partly elaborated in the same perspective as Article 3 (they are purely
humanitarian and their main purpose is the protection of non-combatants),
they also deal with the hostilities themselves to a certain extent. Let us first look
at the latter. A provision sets out limits to the actions of combatants: for example
the last sentence of Article 4, paragraph 1 reads: ‘It is prohibited to order that
there shall be no survivors. There is then a set of norms that aim at protecting
civilian populations from hostilities, by narrowing the means of warfare of either
the legitimate government or the insurgents. Article 13 sets out the general prin-
ciple according to which ‘the civilian population as such, as well as individual
civilians, shall not be the object of attack’ but also includes other provisions spe-
cifically prohibiting attacks against civilian persons.

Despite these highly significant norms, the core of the Protocol remains the pro-
tection of non-combatants. Parties to the conflict are thus free to use the arms they
desire, even those whose use is prohibited in internarional armed conflicts (for
example, toxic and poison gas, defoliant and napalm under certain circumstances,
explosive bullets, expansive or ‘dumdum’ bullets, and so on). Here again lies a
paradox: a State can use against its own citizens arms that it cannot use against
nationals of other States. Likewise, some methods of violence forbidden in wars
between States are not illegal during civil wars: for example perfidy or disloyal

¢ According to Article 1, the Protocol applies to conflicts ‘which take place in the territory of a
High Contracting Party between its armed forces and dissident armed forces or other organized
armed groups which, under responsible command, exercise such control over a part of its territory
as to enable them to carry out sustained and concerted military operations and to implement this
Protocol’. In order to dispel any remaining doubt, para. 2 adds thar the Protocol ‘shall not apply to
situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence
and other acts of a similar nature, as not being armed conflicts’.
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means (as for instance ‘the feigning of an intent to negotiate under the flag of truce
or of a surrender’ or ‘the feigning of an incapacitation by wounds or sickness’).

Let me add that even in its purely humanitarian parts, the Protocol has serious
shortcomings.

For example, it does not suspend the enforcement of the death penalty during
hostilities, as suggested the escalation of violence to avoid to ever-growing atrocities.

Another crucial point was dealt with in a very unsatisfactory manner. We know
that legitimate governments often prevent relief charities or international organi-
zations from helping (in humanitarian terms) the population under the control
of rebels (so that they can be provided with necessary supplies and medicines).
Article 18, para. 2 of the Protocol contemplates such relief actions ‘if the civilian
population is suffering undue hardship owing to a lack of the supplies essential
for its survival’ but adds that such relief actions ‘shall be undertaken subject to
the consent of the High Contracting Party concerned’. This means that the lat-
ter can forbid these actions as it pleases. Likewise, another provision (Article 18,
para. 1) dealing with a critical issue is very weak and somehow ambiguous. It con-
cerns the possibility of Red Cross societies being able to operate in rebels’ terri-
tories and to fulfil their tasks without any ban or sanctions from the government
or the ‘mother organization’ present in the territory controlled by the legitimate
government.

The third element is, in my view, the most worrying; it relates to the imple-
mentation of the Protocol. Not only does the Protocol fail to establish any inter-
national mechanism monitoring its implementation, but it also takes a step back
from Article 3 of the 1949 Convention, and does this in two ways.

On the one hand, while this article, granted the ICRC the power to intervene,
the Protocol fails to mention anything on the matter.

On the other hand, as ] have already mentioned, Article 1 common to the four
Geneva Conventions gave all Contracting Parties the right to require the respect
of Article 3 by other Contracting Parties. Not only does the Protocol not take up
this norm, but it actually includes a provision that seems to go the opposite way.
Article 3, para. 2, indeed states that ‘nothing in this Protocol shall be invoked as
a justification for intervening, directly or indirectly, for any reason whatever, in
the armed conflict or in the internal or external affairs of the High Contracting
Party in the territory of which that conflict occurs’. This may imply that no other
Contracting Party can demand compliance with the Protocol from a State where
a civil war is ongoing, because the State could see such a step as a serious interfer-
ence in its internal affairs.

‘The only consolation that remains is that Article 3 is encompassed by the
Protocol. What I mean is that every time we apply the Protocol, Article 3 will
automatically be applied, and the internal armed conflict will enjoy the guar-
antees laid out in Article 3. The ICRC and other Contracting Parties to the four
Geneva Conventions will not be able to demand the strict implementation of the
Protocol; they will only be able to require Article 3’s implementation. That is why
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the Protocol can be seen as a warrior without arms: it enacts orders but does not
have powerful mechanisms available to have them executed.

The overall conclusion is, in some respects, rather disappointing. Even the
authors of the Protocol became conscious of the shortcomings of the Protocol;
they turned to natural law, or to a new form of natural law, as is the case every
time positive law is inadequate. The preamble of the Protocol notably states that
‘in cases not covered by the law in force, the human person remains under the pro-
tection of the principle of humanity and the dictates of the public conscience’. It
is interesting to underline that this formula in some respect repeats the celebrated
Martens clause propounded in 1899 by the Russian delegate F.F. Martens at the
First Hague Conference and then incorporated in the preamble to the 1907 Hague
Convention IV. The Martens clause was inspired by positivism: to fill possible gaps
it did not advert to the notion of ‘ron-droit’or moral principles but to other legal
rules capable of palliating the shortcomings of Convention I'V. Indeed, it provided
that, in cases not covered by Convention IV, ‘the inhabitants and the belligerents
remain under the protection and the rule of the principles of the laws of nations,
as they result from the usages established among civilized peoples, from the laws
of humanity, and the dictates of the public conscience.” It is not a coincidence that
this clause marked by positivism was taken up by the 1977 Protocol I (Article 1,
para. 2), whereas it was transformed in a clause seeking support from ethics as far
as Protocol I1 is concerned.

Beyond the complexities lying in the content of Protocol 11, there is a worrying
element that should be highlighted: many Third World States expressed scep-
ticism regarding the importance of the Protocol and did this after its approval.
For example, the Indonesian delegate underlined that the rules of Protocol II
‘were not adequate for safeguarding the principles of sovereignty and integrity
of States’ because according to him, these rules deal with issues ‘coming within
the domain of internal affairs of a sovereign State’.” India adhered to this view: its
delegate notably stated that ‘[i]t would be dangerous for the {Geneva Diplomatic]
Conference to encourage the dissident and secessionist elements and thus weaken
national sovereignty and unity’.® According to the representative of Mexico, ‘in
internal armed conflicts, national law [holds] the rein’; as a result, Protocol II is
‘a superfluous instrument’.? Uganda took the same path stating that the Protocol
was ‘quite unnecessary’.'® As for the Sudanese delegate, he pointed out that the
Protocol ‘did not involve any international agreements but simply a concession
on the part of States which agreed to apply it to their own nationals’.!!

7 CDDH/SR. 56, para. 21.
8 CDDH/SR. 56, para. 51.
9 CDDH/SR. 56, para. 28.
18 CDDHY/SR. 56, p. 251 (no para. number is available).
't CDDH/SR. 56, para. 37.
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6. Conclusion

[t is now time to draw the main threads out of this discussion. I would like to
make three general remarks.

First, the inadequacy and the traditional shortcomings of the norms applic-
able to civil wars particularly stand out in the current organization of the inter-
national community, because the international community as it works today
tends to intervene to a greater extent and to regulate more matters belonging
to the internal affairs of States. There is a similar phenomenon in State-led
societies where enormous public and private industrial machinery and state
organisms have increasingly swept up our private lives, to the point where they
try to manipulate our thinking. While this phenomenon is certainly negative, the
incursion of international law into internal affairs is on the contrary beneficial.
Indeed it holds back nationalisms and individualisms to introduce solidarity—
indeed pacifism—into national legal systems.

But civil wars brutally elude this tendency, or at least this tendency stagnates
and sinks in face of civil war. Why? There is little doubt that this issue actually
touches the most intimate and delicate nerves of the sovereign State. Civil wars
involve a questioning of state authority and represent an attempt to deny legitim-
acy and power to persons of authority. As a consequence, it is generally argued
that even if a sovereign State can at a pinch accept international limitations with
regard to its economy or the fundamental rights of its citizens, for instance, it will
be reluctant to remain inactive when it is threatened by a group of citizens.

I think that this is an inadequate explanation. Indeed it has rarely been sug-
gested in international practice that rebels should be treated as legitimate combat-
ants. What is commonly asked is that some humanitarian principles should apply
to insurgents, even if they remain common criminals in the eyes of the legitim-
ate government and Third States. It is also asked that civilians should not suffer,
that no massacre should take place, that indiscriminate and inhuman methods
of warfare are not used, that no hostages are taken, that acts of terrorism should
not occur, and so on. All of this should be in the interests of the legitimate govern-
ment, because after all rebels belong to the national population, and civilian popu-
lations are composed of States’ citizens. States, especially Third World countries,
opposed to new international rules or to Protocol 11 make a terrible mistake and are
short-sighted. 'They believe that international norms applicable to civil wars can
provide big powers and superpowers an opportunity to intervene in their internal
affairs. They do not realize that this intrusion takes place anyhow, regardless of
the presence of international rules. International rules are intended to make
internal conflicts less inhuman by protecting victims or potential victims.

My second comment deals with the status of insurgents. As I have already
mentioned, no one dares to suggest that rebels should be considered as legitim-
ate combarants. I have also said that this lack of status has resulted in civil wars
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becoming more savage. Rebels know that they have nothing to lose and thus feel
free to commit atrocities against regular forces and against the civilian popula-
tion. Governments may want to be more courageous and grant insurgents ful-
filling some predefined criteria the status of legitimate combatants, in order to
humanize civil wars.

This would of course bring some legitimacy to the insurgents. However,
we could apply here what Third World countries have rightly argued for years
against the Western States’ position on ‘guerrillas’. Some western States claimed
that guerrillas taking part in conflicts of national liberation and in occupied terri-
tories could only be considered as legitimate combatants if they were to fulfil very
strict conditions (such as carrying arms openly and having a fixed and distinct-
ive sign recognisable at a distance). It is impossible for guerrillas to fulfil these
conditions since guerrilla war is a technique of warfare based on surprise attacks,
ambushes, the utmost mobility and above all on the fact that the guerrillas are
mixed with the civilian population. Some Western States, Norway, the United
States, and France for instance, have realized that, by welcoming the sugges-
tions of the Third World countries, one could generate situations where guerrillas
would be inclined to respect rules of warfare because of their status as legitimate
combatants. These Western countries were well-advised and sagacious enough
to understand that if we want guerrillas to observe humanitarian rules, special
treatment will have to be given to them.

I would argue that this open attitude towards irregular combarants in conflicts
of national liberation could be progressively taken with regard to civil war situa-
tions. After all, the objective is the same in both cases: to push the combatants to
act as humanely as possible towards the enemy and above all towards the civilian
population. The least we can say is thus that those States in favour of a privileged
status for guerrillas have been clearly incoherent when they excluded the same
status for other rebels.

Finally, my last comment is that, if international law in this area seems very
fragile and shaky and if its normative value is limited, it is because the ‘model’
of traditional international law (the one formed at the time of the Treaty of
Westphalia and which lasted until the 1940s) has not been replaced by modern
international law. This is particularly true for this domain. Traditional law was
based on the sovereignty of States and on their formal equality; it was deeply
imbued with individualism, it did not place any limit on the use of force and it
was mainly meant to regulate the coexistence between States. Modern law on the
other hand is inspired by values such as solidarity; it poses some shrewd limita-
tions on the use of force and recognizes the international role of entities other
than States; it also establishes international cooperation, it seeks to fill in substan-
tial inequalities, and above all it is meant to protect human beings as such, wher-
ever and whoever they are. In the area of internal armed conflicts, the model of
modern international law has only scraped the surface of the old model. As I have
already argued, even if new rules have been created since 1949, they have come
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up against the bedrock of traditional international law: the sovereignty of States.
Civil war affects the core of the State; it shakes the existence of the State. It is thus
obvious that sovereign States—still ruling the international community-——have
seen innovations in this area as unnecessary. The progress in this domain, rela-
tively /imited in scope, has mainly focused on normative evolution. Indeed, the
sovereignty of States— ‘the mortal gods’, according to Hobbes—has impeded the
effective implementation of new norms.

In cases like this when law is ineflicient, extrajudicial forces such as public
opinion, lobbies and non-governmental organizations are powerful channels.
They have the moral obligation to substitute for the law, to give life and blood to
the few existing legal rules, and to put forward moral authority where the law is
silent.



6. The Spanish Civil War and
the Development of Customary Law
Concerning Internal Armed Conflicts*

1. Introductory Remarks

It is usually held that when civil strife or armed rebellion break out in the territory
of a sovereign State, the whole legal regulation of hostilities falls within the com-
petence of that State, more exactly, of the incumbent Government, even though
rebels have been granted recognition as insurgents. As a result, all acts of violence
committed by rebels come within the competence of domestic criminal law, and
are accordingly subject to the prescribed penalties. Only in the event that the
insurgents are recognized as a belligerent Power either by the lawful Government
or by third States, does the internal conflict turn into an international war and
the rules regulating warfare become applicable. This opinion, expressed by most
authorities, is also upheld in official texts; for instance, the 1956 United States
Army Field Manual specifies that ‘the customary law of war becomes applicable
to civil war upon recognition of the rebels as belligerents’ (para. 11 ).

I suggest that this view, while it was correct in the past, has become ar pre-
sent inaccurate, inasmuch as it does not take into account developments in inter-
national law of the 1930s. During the Spanish Civil War (1936-1939) a general
conviction took shape among States that some fundamental principles and rules
of the laws of war would have to be extended to cover civil strifes as well, regard-
less of any recognition of belligerency. It must be pointed out, however, that,
according to the practice of States, the extension of some basic rules of warfare
does not benefit all kinds of internal armed conflicts, but only instances of large-
scale civil wars—cases where rebels form an organized entity effectively con-
trolling a portion of the territory by means of an administration and organized
armed forces; and furthermore, the hostilities between the lawful Government
and rebels reach a considerable degree of intensity and duration. By contrast,
internal armed struggles or disturbances falling below this standard remain out-
side the scope of such an extension.

In order to substantiate this view, I shall quote some statements made during the
Spanish Civil War both by the parties to the conflict and by third Governments.
Before doing so, it is useful to emphasize that in that civil war the insurgents were

* Originally published in A. Cassese (ed.), Current Problems of International Law (Milano:
Giuffre, 1975) 287.
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never recognized as belligerents, although General Franco asked Third States to
accord him belligerent rights and expressly stressed that his forces fulfilled all
conditions required for that status.! States refused to accede to his request. There
were three main reasons for this. First, some States thought that such a recognition
would have been inconsistent with the non-intervention policy agreed upon by
many States; in fact, since the insurgents were much stronger on the sea, the

! See the declaration by General Franco of July 17, 1937 (‘According to international laws and
customs, we have the right to be granted recognition as belligerents. This right is implicit when a
party to the conflict occupies and controls a vast territory, and has a government organization and
a regular army abiding by the laws and customs of war. As far as Nationalist Spain is concerned,
these conditions exist, even to a greater extent than in other cases where belligerent rights were
granted’). See the Italian text of this declaration in Diritto internazionale 1937, ISPL, p. 117. See the
more detailed diplomatic notes of the Nationalist authorities, of November 18, 1937 (in New York
Times, November 24, 1937) and August 21, 1938 (in PADELFORD, International Law and Diplomacy
in the Spanish Civil Strife, New York 1939, pp. 597-598).

A request for granting belligerent rights to the contending parties in Spain was made on July 2,
1937 by Italy and Germany in the Non-Intervention Committee. See the text of the Italian-German
proposal (in French) in La Documentation Internationale, Politique, Juridique et Economique, vol. 5,
nos. 47-48, Mai-Juin 1938, p. 75. (English text in Keesing’s Contemporary Archives, 1937-1940,
p- 2643). On July 9, 1937 the Iralian delegate to the Committee justified the proposal with the fol-
lowing words: ‘Certains pouvoirs ont soulevé des objections au principe de la neutralité juridique
comprise dans nos propositions, parce quune telle neutralité représente de trop grandes conces-
sions en faveur du Gouvernement de Salamanque. On oublie un fait indiscutable, 4 savoir que le
Gouvernement de Salamanque contrédle deux tiers du territoire espagnol et le total du territoire
espagnol colonial. Le Gouvernement de Salamanque représente 14 millions des 22 millions de
I’Espagne. C'est un Gouvernement possédant une armée, une flotte, une aviation bien organisée
et entrainée. Il dispose d’une administration bien organisée. Il remplit, en effet, toutes les condi-
tions nécessaires pour un Etat souverain. Le Gouvernement de Salamanque est donc d’autant plus
en érat de revendiquer justement la reconnaissance du droit de belligérant dont les conditions,
selon le droit et la pratique internationale, dans le cas des “insurrections contre les Gouvernements
reconnus” sont comme suit: 1° d’avoir conquis une certaine partie du territoire national; 2° de pos-
séder tous les éléments d'un gouvernement régulier; 3° de se battre avec des troupes organisées avec
la discipline militaire et en conformité avee la loi et les coutumes de la guerre’ (La Documentation
Internationale cit., nos. 49-50, Juillet-Aott, 1938, p. 93). Cp. the statement by the representative
of Germany (ibid., nos, 51-52, Septembre—Octobre 1938, p. 118). The same position was taken by
Mussolini in an article in the Italian newspaper ‘Popolo d'Italia’ of July 24, 1937, where he wrote:
‘Mr. Eden himself in the House of Commons has recognised the absurdity of denying belliger-
ent rights to a General whose army has fought for a year, who governs and controls two-thirds of
Spain and all its colonies, and who has 14 out of 22 million Spaniards behind him’ (in Keesings
Contemporary Archives, 1937-1940, p. 2676A).

On July 16, 1937, the British representative declared in the Non-Intervention Committee that
Great Britain could grant the recognition of belligerency, on condition, however, that foreign
armed forces would be withdrawn from Spain (La Documentation Internationale cit., nos. 53-54,
Novembre—-Décembre 1938, pp. 134-135). As the condition was not fulfilled, the recognition was
not granted.

The Nationalist authorities” request to be accorded belligerent rights was strongly denied, on
several occasions, by the Spanish Republican Government, which forcefully contended that the
contest was merely a civil war. See the notes of the Madrid Government of August 10, 1936 (text in
La Documentation Internationale cit., vol. 4, nos. 32-33, Février—Mars 1937, p. 21) of December
16, 1936 (ibid., vol. 4, nos 37-38, Juillet-Aofit 1937, pp. 102-103), and of August 2, 1938 (in
PADELFORD, op cit, p. 595).

On the recognition of belligerency see above all the excellent survey of Ch. Rousseau, ‘La
Non-Intervention en Espagne’, Revue de droit international et de législation comparée, vol. 18, 1938,
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exercise of belligerent rights would have allowed them to intercept and seize, as
contraband goods, most supplies of arms going to the Republican Government.
An imbalance between the two conflicting parties would thus ensue.2 The second
reason was that the exercise of belligerent rights on the sea by both the incum-
bent Government and insurgents would have easily caused incidents with third
States. For, the contending parties would have been granted the belligerent right
to submit neutral ships to search, in order to discover whether they were break-
ing a blockade, carrying contraband goods, or rendering unneutral service. This
might have given rise to the dangerous possibility for the civil war to widen into
a European conflict.? The third reason was that the illegal ‘intervention” of for-
eign States in the conflict had altered the civil war character, which the Spanish
contest had had at the outset. In the opinion of third States, the accepted rules on
recognition of belligerency could therefore not apply to such a situation.*
Although, however, the Spanish strife was never elevated to a war proper, it did
not remain within the traditional bounds of a ‘civil war’. It was, rather, regarded
as a conflict belonging to a rertium genus, intermediate between mere ‘civil wars’
and those civil wars where the contending parties are recognized as belligerents.
For, in civil wars third States are duty bound not to help insurgents, while they
can give any assistance to the rightful Government. It is common knowledge that
international law benefits the incumbent Government, much to the detriment of
rebels. By contrast, in the case of the Spanish contest many States, through the
non-intervention agreements, decided to treat both the lawful Government and
insurgents in the same way, by refraining from giving military assistance to either.
This gave rise to many criticisms on the part of the lawful Government. Thus, its
representative pointed out in 1936 in the Assembly of the League of Nations that

The legal monstrosity of the formula of non-intervention is manifest. That formula . . .
g y
places on the same footing the lawful Government of my country and the rebels, whom

pp- 510-520. See also as McNaIr, “The Law Relating to the Civil War in Spain’, Law Quarterly
Review, vol. 53, Oct. 1937, pp. 491-492; O’ROURKE, ‘Recognition of Belligerency and the Spanish
War’, American Journal of International Law, vol. 31, 1937, p. 408 ff.; Le Fur, La guerre d 'Espagne
et le droit, Paris, 1938, p. 47 ff.; GarnER. ‘Recognition of Belligerency’, American Journal
of International Law, vol. 32, 1938, p. 106 fI.; van der EscH, Prelude to War, the International
Repercussions of the Spanish Civil War, The Hague 1951, pp. 83-85, 121 1.

% See e.g. the statements made in the Non-Intervention Committee by the representatives of
France and USSR on July 2, 1937 (text in La Documentation Internationale, vol. 5, nos. 47-48,
Mai-Juin 1938, respectively at p. 76 and 77) and on July 9, 1937 (respectively at p. 111 and 113).

See also the statement made on November 1, 1937 by the British Foreign Minister, A. Eden, in
the House of Commons, House of Commons Debates, vol. 328 (1937-1938). cols. 589-590.

3 See the statements made in the House of Commons on June 25, 1937 by British Prime Minister
N. Chamberlain, House of Commons Debates, vol. 325 (1936-1937), cols. 1546—1547. See also the
statement made on July 9, 1937 in the Non-Intervention Committee by the representative of France
(text in La Documentation Internationale, cit., nos. 51-52, Septembre—Octobre 1938, p. 110).

* See the statement made on June 25, 1937 by the British Secretary of State in the House of
Commons, House of Commons Debates, vol. 325 (1936-1937) col. 1608. See also the statement
by the representative of USSR in the Non-Intervention Committee, on July 2, 1937 (in La
Documentation Internationale cit., nos. 47-48, Mai-Juin 1938, p. 77) and on July 9, 1937 (ibid.,
nos. 51-52, Septembre—Octobre 1938, pp. 118-115).
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any Government worthy of the name is not only entitled but bound to suppress and
punish. From the juridical point of view, non-intervention, as applied to Spain, repre-
sents an innovation in the traditional rules of international law, for it means withholding
means of action from a lawful Government.

Yet, the behaviour of the States parties to the non-intervention agreements was
impeccable from a legal point of view. Customary international law merely con-
fers a right on States to help the lawful Government. States are therefore at liberty
to waive this right by mutual agreement. Moreover, by agreeing not to help the
rebels, they merely confirmed an obligation deriving from customary law. Apart
from this, it can be noted that third States decided to act in a way that to some
extent may resemble the position of neutral States vis-a-vis belligerents (imparti-
ality is typical of the attitude of neutral States).® Despite this attitude, the behav-
iour of third States towards the contending parties in Spain never amounted
to a recognition of belligerency. Although the insurgents undoubtedly met all
the requisite conditions for the application of belligerent recognition, many
States took care on several occasions to stress that they regarded the Spanish
conflict as an internal strife, and expressly refused to grant recognition.” It is

> League of Nations, Official Journal, Special Supplement no. 155, Records of the XVIIth
Ordinary Session of the Assembly, Plenary Meetings, 1936, p. 49.

¢ On November 1, 1937 in the House of Commons the British Foreign Minister, A. Eden, made
the following remark: "What happened was that non-intervention sought to create a new form of
neutrality. Say if you will, that it has succeeded or failed, but a result of that new form of neutral-
ity has been that belligerent rights have not been granted’ (House of Commons Debates, vol. 328
(1937-1938), col. 589).

7 See e.g. the statements made by several States in the Non-Intervention Committee, quoted
supra, at note 1 and the British statements quoted at notes 2, 3 and 4, as well as the statement
made on December 8, 1937, by the British Foreign Minister, A. Eden, in the House of Commons
(House of Commons Debates, vol. 330 (1937-1938), col. 357). See also the declarations of several
Governments quoted by Rousseau, op cit, pp. 510-520, 525-526.

The Preamble of the Nyon Arrangement of September 14, 1937 must also be quoted. After not-
ing in the first paragraph that ‘Arising out of the Spanish conflict attacks have been repeatedly
committed in the Mediterranean by submarines against merchant ships not belonging to either
of the conflicting Spanish parties’, it was stated in the second paragraph that ‘these atracks are
violations of the rules of international law referred to in Part IV of the Treaty of London of April
22, 1930, with regard to the sinking of merchant ship and constitute acts contrary to the most
elementary dictates of humanity, which should be justly treated as acts of piracy’ (italics added). The
third paragraph read as follows: ‘Without in any way admitting the right of either party to the con-
Sflict in Spain to exercise belligerent rights or to interfere with merchant ships on the high seas even
if the laws of warfare at sea are observed . . . it is necessary in the first place to agree upon certain
special collective measures against piratical acts by submarine'. It is clear that the framers of the
Arrangement intended to withhold belligerent status to the Spanish contending parties, both by
laying down the express proviso in preambular para. 3, and by branding the acts of those (and
any third) parties as ‘piratical’ in preambular paras 2 and 3 (on this last point see GENET, “The
Charge of Piracy in the Spanish Civil War”, American fournal of International Law, vol. 32, 1938,
p. 253 ff.; PADELFORD, International Law and Diplomacy cit., pp. 43~49).

It can be added, though it may appear to be less significant, that many States referred in the
Assembly on the Council of the League of Nations to the Spanish conflict as a ‘civil war’. See, for
example, the statements by the representative of Boliviaand Peru in the Council: League of Nations,
Official Journal, Minutes of the 103rd Session of the Council (September 1938), November 1938,
p- 884.
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therefore appropriate to maintain that the conflict at issue must be brought under
a tertium genus.

2. The International Rules Applied in
the Spanish Civil War: General

Although, as we have seen above, the Spanish Civil War was regarded as an
internal armed conflict, many third States felt that some international rules con-
cerning inter-State warfare should be extended to govern certain aspects of that
conflict. The most strenuous advocates of this stand were precisely those States
(the United Kingdom, France and the United States) which had more consist-
ently stressed that they did not intend to grant belligerent rights. There is no
contradiction in this behaviour. The States at issue, on the one hand did not want
the contending parties to be recognized as belligerents, for they wished the con-
flict to remain in principle within the bounds of a domestic strife. On the other
hand, they realized that compelling humanitarian demands required that the
most strikingly inhumane aspects of the conduct of hostilities should be taken
out of the domestic sphere and be governed by international rules. They, there-
fore, consistently tried to impose the application of some international rules on
the contending parties. This behaviour cannot be construed as a kind of ‘partial’
recognition of belligerency—the States concerned, all too clearly, emphasized
that they withheld any such recognition—but rather as indicative of the gradual
development of international customary rules governing civil war.

Among the aspects of armed violence which were considered by the parties
involved to be covered by rules of international law, mention must first of all be
made of the protection of war victims. In 1936, on the initiative of the International
Committee of the Red Cross (ICRC), both the Republican Government and the
insurgents (the Burgos authorities) agreed in formal declarations to the ICRC
to apply the 1929 Geneva Convention concerning the Wounded and Sick. They
also undertook to have the Red Cross emblem respected, to facilitate the humani-
tarian tasks of the Red Cross institutions and to co-operate in the setting up of

The view of BaLLaDORE PaLLier, ‘Quelques aspects juridiques de la non-intervention en
Espagne’, Revue de droit internationale e+ de législation comparée, vol. 18, 1937, pp. 285-309;
WALKER, ‘Recognition of Belligerency and Grant of Belligerent Rights’, Transactions of the Grotius
Society, vol. 23, 1937, p. 179; SMITH, ‘Some Problems of the Spanish Civil War’, British Yearbook of
International Law, vol. 18, 1937, p. 26 ff., and Bosco, ‘La guerra civile in Spagna e il diritto inter-
nazionale’, Civilta Fascista, vol. 5, 1938, p. 507 ff., that belligerent rights were tacitly granted to the
contending parties, is thereforeill-founded. The contrary view was expressed by many other learned
authors, among whom [ shall mention here the following ones: PADELFORD, op cit, pp. 14-18;
SANDIFORD, ‘Le guerre civili ¢ il diritto internazionale marittimo’, Rivista marittima, 1937,
pp- 18-19; ScELLE, ‘La reconnaissance des insurgés et la guerre espagnole’, Die Friedenswarte,
1937, pp. 67-70; LAUTERPACHT, Recognition in International Law, Cambridge, 1947,
pp. 250-253.
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a Prisoners of War Information Agency. The rebels, in addition, declared to be
ready to comply with the 1929 Geneva Convention on Prisoners of War.® In a
circular letter sent, in 1937, to all national Societies of the Red Cross, the ICRC
pointed out that ‘the application by analogy’ of the 1929 Geneva Convention on
the Wounded and Sick was in a general way admitted in fact by both contending
parties.’

Other international rules were also made applicable to the Spanish conflict.!?
Thus, for instance, many States agreed inter se to apply to some extent the sub-
stance of the rules of customary law codified in Article 22 of the London Treaty
of April 22, 1930 for the Limitation and Reduction of Naval Armament, con-
cerning the conditions on which warships can sink or destroy merchanc vessels
in time of war.!! They agreed in the Nyon Arrangements and Supplementary
Agreement, of September 14, and 17, 1937, respectively, that they would counter-
attack and, if possible, destroy, submarines, surface vessels, or aircraft which
would attack in the Mediterranean—without complying with the principles of
the London Treaty—any merchant vessel not belonging to either of the con-
flicting Spanish parties.!? These agreements were subsequently endorsed by the
Council of the League of Nations.!* By these agreements the contracting States

8 See the text of the official letters of the Spanish Government and the Burgos autherities in
Rapport général du Comité international de la Croix Rouge sur son activité d'aotit 1934 & mars 1938,
p- 132 and 133-134.

See on these letters the remarks by S1oRDET, ‘Les Conventions de Genéve et la guerre civile’,
Revue internationale de la Croix-Rouge, février 1950, vol. 32, pp. 112-114.

® Luction de la Croix-Rouge en Espagne, 335me Circulaire du Comité international de la Croix-
Rouge, Geneva, March 31, 1937, p. 4.

10 Sece on this matter the extensive survey by Rousseau, op cit, pp. 474-510; PADELFORD,
International Law and Diplomacy cic., pp. 25-52, 196-202.

" Part IV of the London Treaty consists of Art. 22, which reads as follows: “The following are
accepted as established rules of International Law: (1) In their action with regard to merchant ships,
submarines must conform to the rules of International Law to which surface vessels are subject.
(2) In particular, except in the case of persistent refusal to stop on being duly summoned, or of active
resistance to visit or search, a warship, whether surface vessel or submatrine, may not sink or render
incapable of navigation a merchant vessel without having first placed passengers, crew and ship’s
papers in a place of safety. For this purpose the ship’s boats are not regarded as a place of safety
unless the safety of the passengers and crew is assured, in the existing sea and weather conditions, by
the proximity of land, or the presence of another vessel which is in a position to take them on board.
‘The High Contracting Parties invite all other Powers to express their assent to the above rules’.

12 For the Preamble of the Nyon Arrangement, see supra, note 7.

Art. 2 of the Arrangement stipulated that ‘any submarine which actacks such a ship (a mer-
chant ship) in a manner contrary to the rules of international law referred to’ in the London Treary
and confirmed in the London Protocol of November 6, 1936, must be ‘counter-actacked and, if
possible, destroyed’. Art. 2 of the Agreement applied to ‘any attack by a surface vessel or an
aircraft . . . when such attack is accompanied by a violation of the humanitarian principles
embodied in the rules of international law with regard ro warfare at se2’, which were referred to
in the London Treaty and Protocol.

'3 In a resolution adopred on October 5, 1937, the Council stated in paras 7 and 8:

‘(] Notes that attacks have taken place in violation of the most elementary dictates of human-
ity underlying the established rules of international law which are affirmed, so far as war time is
concerned, in Part IV, of the Treaty of London of April 22nd, 1930, rules which have been formally
accepted by the great majority of Governments.
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de facto imposed on either Spanish contending party the duty of complying with
the requirements of the London Treaty. In other words, these States held that
some rules of customary international law concerning sea warfare applied to the
Spanish civil strife. They, however, stressed quite clearly that this application
did not entail a recognition of belligerency.! It was their intention that only
some specific customary rules of warfare should be extended to the Spanish
conflict, without however the contending parties being granted the full status of
belligerents. As stated before, there is no contradiction in this behaviour of the
States parties to the Nyon Accords. They held that compelling reasons—the ones
referred to in para. 1—made it necessary for them to withhold the recognition of
belligerency. Yet, they found it expedient and useful that some international rules
of warfare concerning the conduct of hostilities, should become applicable to the
conflict, because these rules could better protect the life and the assets of persons
not taking part in the hostilities.

The greatest body of law which was relied upon related to the protection of
civilians on land. The reason is simple: civilians on land suffered most from civil
strife and new methods of warfare, especially aerial bombardment. It was only
natural that third States, international Organizations, as well as the contend-
ing parties, primarily concerned themselves with the protection of civilians.
Some of these rules are also very interesting from a legal point of view for the
following reason. Most of the rules of warfare applied in the Spanish civil strife
did not give rise to a general legal conviction concerning the need for their appli-
cation to any internal armed conflict. The contending parties applied the rules on
wounded and sick by themselves making an agreement which, except of course
for the ICRC, remained for third States or Organizations a res inter alios acta.
The same holds true for the agreement concluded between the parties to the con-
flict, through the ICRC, with regard to the creation of a ‘neutralized zone’ in
Madrid"® and for the rules concerning attacks by submarines, surface vessels, or

{It] Declares that all attacks of this kind against any merchant vessels are repugnant to the
conscience of the civilised nations which now finds expression through the Council’ (League of
Nations, Official Journal, December 1937, p. 945).

It must not be overlooked that the Council avoided stating that the attacks concurring during
the Spanish Civil War were in violation of the rules embodied in the London Treaty. Had it said so,
this would have meant that in the view of the Council the rules in question were, as such, applicable
to the Spanish strife. As 2 consequence, belligerent rights would have been extended to the con-
flicting parties. The Council, instead, advisedly confined itself to declaring that those attacks were
contrary to the ‘most elementary dictates of humanity underlying’ those rules.

14 See the Preamble of the Nyon Accords quoted supra, note 7.

15 ‘A la demande du Gouvernement suisse il (le CICR) a fait des démarches pour obtenir la
délimitation d’un quartier de Madrid ou la population non combattante pourrait se trouver en
sireté. Le Gouvernement de la République espagnole répondit que selon lui, toute la population
civile de Madrid devrait étre considérée comme non combattante. Le chef de cabinet diplomatique
duGouvernement de Salamanque affirma par télégrammesles 17 et 28 novembre 1936 I'intention du
général Franco de respecter néanmoins la zone neutre de Madrid et cela avec le souci d’éviter dans
la mesure du possible de porter préjudice 4 la population non combattante. Cette zone a été
respectée par les assiégeants. Une zone neutre analogue établie par les consuls 2 Las Arenas prés de
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aircraft, on merchant vessels of third States, which were extended to the Spanish
Civil War as a result of the Nyon Accords. It can be added that Great Britain and
the Spanish lawful Government made reference to the prohibition to use toxic
gases during the civil war.!® This prohibition, however, was not invoked so con-
sistently as to give rise to the view that it was incumbent upon the parties to the
conflict to refrain from using that means of combat.

By contrast, several rules on the protection of civilians in land or air warfare
were invoked so many times and by so many parties (the contending parties, third
States and intergovernmental Organizations) that—as I shall demonstrate—a
general legal conviction evolved as to their applicability to all large-scale civil wars.
In other words, reliance on those rules transcended the Spanish conflict and gave
a decisive impulse to the formation of rules of customary international law on civil
wars at large. Therefore, the focus in this paper is on the protection of civilians.

3. The Rules Concerning the Protection of Civilians

which Were Considered Applicable

A. 'The Prohibition of the Intentional Bombing of Civilians

The most important rule invoked during the period 19361939, is the rule for-
bidding the bombardment of civilian populations as such, and, more specifically,
the bombing of civilians for the purpose of terrorising or demoralising them.
This rule was expressly mentioned in 1937, with reference to Spain, by Prime
Minister N. Chamberlain, in the British House of Commons. He pointed out
thar this rule surely applied to the war raging in Spain, although in the opinion
of the British Government far too many instances had occurred where the rule

had been plainly disregarded.!” The same rule was reaffirmed by the Assembly of

Bilbao a été respectée pareillement’ (XVIe Conférence internationale de la Croix-Rouge, Londres
20-24 Juin 1938. Rapport Général du Comité International de la Croix-Rouge sur son activité d aoiit
1934 & mars 1938, p. 130). The text of one of the abovementioned cables is quoted by LE Gorr, ‘Les
bombardements aériens dans la guerre civile espagnole’, Revue générale de droit international public,
vol. 45, 1938, p. 604.

Reference to the ‘neutralized zone’ in Madrid is made in a letter of June 18, 1938 sent by
the Under-Secretary for Foreign Affairs of the Burgos Government to the ICRC. It is stated in
this letter: ‘No ha sido nunca propésito del Gobierno Nacional el provocar, en la dolorosa guerra
civil en que participa, dafos innecesarios antes bien se ha inspirado siempre en principios de
humanidad. Buena prueba de ello la ofrece tanto la invitacién a evacuar la poblacién civil de las
ciudades del Norte a lugares en que no corriese peligro, como el haber fijado en Madrid una zona
neutral resperada por nuestra artilleria y nuestra aviacién’ (the original text of this letter can be
found in the files of the [CRC, at Geneva. The author is indebted to the officials of the ICRC for
allowing him to consult this and other relevant documents).

16 See the declarations quoted by Rousskau, op cit, pp. 484-485.

7' House of Commans Debates, vol. 337, 21 June 1938, col. 937. The Prime Minister went on
to say: ‘Let me say at once that we cannot too strongly condemn any declaration on the part of
anybody, wherever it may be made and on whatever side it may be made, that it should be part of
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the League of Nations in 1938. On the initiative of the delegate from the Spanish
lawful Government, the Assembly discussed at length the question of protection
of civilian population against bombing from the air. During the debates reference
was made both to civil wars, in particular to the one then in progress in Spain,
and to inter-State conflicts, such as the Sino-Japanese war also raging at that
time. At the conclusion of the debate the Assembly adopted, on September 30,
1938, a resolution stating in general terms that ‘the intentional bombing of
civilian population is illegal’.!® No less important than the resolution itself, many

a deliberate policy to try and win a war by demoralising the civilian population through a pro-
cess of bombing from the air. That is absolutely contrary to international law . . . (ibid., col. 938).
He added, however, the following: “The difficulty arises when one of the forces engaged in aerial
warfare, being accused of deliberate bombing of civilians, deny that they were bombing civilians
or that it was deliberate, and allege that they were in pursuit of military objectives’ (¢6id.).

'8 See the records of the debates in League of Nations, Official Journal, Special Supplement
no. 186, Records of the XIXth Ordinary Session of the Assembly, Minutes of the 1lIrd Committee,
pp- 9-36. See at p. 37 the text of the Spanish request to place on the agenda of the Assembly the item
‘Protection of thecivilian non-combatant populations against bombing from the airin case of War'.

Many delegates referred to the situation in Spain, or to that situation and the Sino-Japanese
conflict. See, for example, the statements by the representatives of Spain (Minutes of the Illrd Com-
mittee etc. cit., pp. 18-19) of China (¢bid., pp. 2022 and p. 31), of France (ibid., pp. 22-23), of
Mexico (ibid., pp. 23-24), of Cuba (ibid., p. 26) and of Haiti (i6id., p. 31). All these delegates substan-
tially put the Spanish Civil War and the Sino—Japanese War on the same footing (the Cuban represen-
tative stated inter alia that ‘civil wars and international wars were taking on a new shape’ ibid., p. 26).

For the text of the ‘resolution’ and the ‘recommendation’ annexed to it, see ibid., pp. 48-49,
or League of Nations, Official Journal, Special Supplement no. 183, Records of the XIX Ordinary
Session of the Assembly, Plenary Meetings, Text of the debates, pp. 135-136 (the resolution and
the recommendation were adopted by the IIIrd Committee of the Assembly ‘unanimously...
the delegates of Hungary and Poland abstaining: Minutes of the Illrd Commitzee, cit., p. 36. In
Plenary, it would seem that the Assembly adopted the texts unanimously: Plenary Meetings. Text of
the Debates, cit., p. 96).

The resolution reads as follows:

‘The Assembly,

Considering that on numerous occasions public opinion has expressed through the most authori-
tative channels its horror of the bombing of civilian populations;

Considering that this practice, for which there is no military necessity and which, as experi-
ence shows, only causes needless suffering, is condemned under the recognised principles of inter-
national law;

Considering, further, that though this principle ought to be respected by all States and does
not require further reaffirmation, it urgently needs to be made the subject of regulations specially
adapted to air warfare and taking account of the lessons of experience;

Considering that the solution of this problem, which is of concern to all States, whether Members
of the League of Nations or not, calls for technical investigation and thorough consideration;

Considering that the Bureau of the Conference for the Reduction and Limitation of Armaments
is to meet in the near future and that it is for the Bureau to consider practical means of undertaking
the necessary work under conditions most likely to lead to as general an agreement as possible:

I. Recognises the following principles as a necessary basis for any subsequent regulations:

(1) The intentional bombing of civilian population is illegal. .

As is quite apparent from this text, as well as from the debates that preceded its adoption, the
Assembly considered that the intentional bombing of civilians is prohibited by international law in
any case, regardless of whether it is carried out in inter-State armed conflicts or in civil wars. Thisis
also borne out by the preamble of the ‘recommendation’ adopted by the Assembly at the same time
as the ‘resolution’, which stated “The Assembly, Referring to its resolution of this day’s date on the
general question of the bombing of civilian populations from the air; Bearing in mind the present
situation, notably in Spain and in the Far East .. .
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delegates stated in the most explicit terms, before the passing of the resolution,
that that type of attack on civilians was in breach of an existing rule of inter-
national law—a rule that, in the view of those delegates, clearly applied to the
Spanish civil strife as well.!® That very year, after insurgents intensified aerial
bombardment of Barcelona, thus causing heavy loss of life among the civilian
population, the British and French Governments sent representations to General
Franco’s administration, drawing its attention to the fact:

that direct and deliberate attacks on civilian population are contrary to the principles of
international law as based on the established practices of civilised nations, to the laws of
humanity and to the dictates of public opinion.2°

The same view was cxpressed by the representative of the Spanish lawful
Government in 1939, before the Council of the League of Nations.?! And the
Council adopted a resolution in which, after noting that several air actacks which
had been directed ‘intentionally against civilian populations’ had taken place in
Spain, it condemned ‘recourse to methods which are contrary to the conscience
of mankind and to principles of international law’.2?

B. The Rule Forbidding Attacks on Non-Military Objectives

A second rule concerning civilians generally deemed applicable is the one stipu-
lating that only military objectives may be attacked. This rule, however, was not
always invoked in the same manner. Sometimes reference was made to the notion
of ‘open towns’ by stating that such towns must be spared by the contending
parties. On other occasions only the notion of ‘military objectives’ was relied
upon. In other cases both notions were applied, either supplementing each other,
or as interchangeable concepts.

The greatest body of pronouncements—only some of which T will mention
here—make reference, however, to the notion of ‘military objectives..

In June 1938, British Prime Minister N. Chamberlain, stated in the House of
Commons that a rule which undoubtedly applied to the Spanish Civil War was
that whereby:

19 See the statement by the representatives of Great Britain (Minutes of the Illrd Committee
etc. cit., p. 20), of Greece (ibid., p. 24) of Irelend (ibid., p. 30), of Haiti (ibid., p. 35); cp. also the
statement by the French delegate (:6id., p. 22). Some other delegates spoke of the need to draw up
new rules ‘to serve as a guide for the future’ (Poland, ibid., p. 31; China, ibid., p. 31). But, as was
pointed out by the representatives of Haiti (i6#d., p. 35; cp. also the statement of the Chairman of
the Committee, ibid., p. 34), and was apparent from the text of the resolution that was eventu-
ally adopted, the three principles enunciated by Mr. Chamberlain in the House of Commons and
taken up in the resolution of the Assembly were regarded as already in force, although they needed
to be developed and specified.

20 League of Nations, Official Journal, 104th Session of the Council, Fourth Meeting (18-1-
1939), February 1939, p. 86.

21 Resolution of January 20, 1939, in League of Nations, Official Journal, 104th Session of the
Council, Fifth Meeting (20-1-1939), pp. 97 and 99.

22 House of Commons Debates, vol. 333, 21 March 1938, col. 825.
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targets which are aimed at from the air must be legitimate military objectives and must
be capable of identification.??

In July the same position was again taken up in the House of Commons by
Mr. Butler, the British Under-Secretary of State for Foreign Affairs.?* And in
September of the same year the Assembly of the League, after a debate on pro-
tection of civilian populations against bombing from the air, adopted the British
view, by proclaiming in a resolution that ‘objectives aimed at from the air must
be legitimate military objectives and must be identifiable’?> Before the passing
of the resolution, several delegates had proclaimed the same principle.?® Not less
significantly, in 1939, in the course of a debate on the Spanish question in the
Council of the League of Nations, the representatives of the Soviet Union,?” of
China,?® and of France?’ referred to ‘military objectives’ as the only targets that
the contending parties were entitled to attack. Furthermore, it may be mentioned
that, in a message of condolence to the civil Governor of Alicante, following an
air raid on the town in which hundreds of civilians were killed, the Consular rep-
resentatives of 28 nations stated:

The fact that, unfortunately, the attack was in the centre of the city, far from military
objectives, and that the victims were principally civilians, only increases our sorrow over
the great tragedy.®®

The International Committee of the Red Cross adopted the same terminology
when it addressed an appeal to both parties on February 15, 1938, stating inter
alia that:

it [the Committee] beseeches them to make every possible endeavour to do away with .. .
any bombardment striking the civilian population of localities in the rear, as well as any
bombardment of localities which do not constitute strictly military objectives.?!

23 House of Commons Debates, vol. 337, 21 June 1938, col. 937.

24 House of Commons Debates, vol. 338, 4 July 1938, col. 6. On March 18, 1939, the Prime
Minister informed the House of Commons about bombing of Barcelona by the Franco's air forces.
After a Member of Parliament asked whether the bombing ‘was directed with a view to terrorism
on the civilian population and not at military objectives’, the Prime Minister answered: *. . The
statement which I have just read out...does not contain anything to that effect, but the reports
which I have seen in the Press do appear to describe the damage as being done largely to living
quarters and not to military objectives’ (i6id., vol. 111, 18 march 1938, col. 747).

25 League of Nations, Official Journal, Special Supplement no. 183, cit., p. 136. See supra, notes
17 and 18.

26 Spain (League of Nations, Official Journal, Special Supplement no. 186, Records of the XIX
Ordinary Session of the Assembly, Minutes of the Ilird Commitzee, p. 18), Great Britain (ibid.,
p- 20), France (ibid., p. 23).

27 League of Nations, Official Journal, February 1939, p. 89.

8 Ibid., p. 89.
o lbid., p. 90.

30 New York Times, May 27, 1938, quoted in the [nformation Bulletin issued by the “The New
Commonwealth Institute’, vol. I11, July 7, 1948, p. 4.

31 French text in Revue Internationale de la Croix-Rouge, Juin 1938, vol. 69, n. 430, p. 556.

NN
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It is quite significant that the insurgents themselves, when accused of bombing
civilians, admitted by implication that they were not allowed to attack non-
military objectives: this is clearly proved by their claiming that the targets of
their bombing were only military objectives. Thus, in March 1938 the nationalist
authorities sent a note to the British agent at Burgos repudiating the British con-
tention that the civilian population had been the object of deliberate attack either
in Barcelona or elsewhere. The note alleged that Barcelona constituted a mili-
tary objective of great importance with 200 factories and industrial undertakings
for the production of war material. General Franco’s authorities expressed at the
same time their sorrow at the loss of innocent lives and stated that they desired,
so far as they could, to minimize the effects of aerial activity on the populations
of towns and to employ only such means when imperative military necessity left
them no alternative.>?

In June 1938 Mr. Butler, British Under-Secretary of State for Foreign Affairs,
stated in the House of Commons that:

'The Burgos authorities, in reply to His Majesty’s Government’s protests regarding the
indiscriminate aerial bombardment of towns and villages, in particular of Alicante and
Granollers, contend that these towns contain military objectives placed in or close to

inhabited districts, and that their bombardment is unavoidable.?

32 The note was quoted to the House of Commons by the Prime Minister, N. Chamberlain;
see House of Commons Debates, vol. 333, 29 March 1938, cols. 1828-1829. After relating the note,
Mr. Chamberlain pointed out the following: ‘His Majesty’s Government cannot regard this reply
as an adequate justification in view of the exceptional loss of life and injury to the civilian popu-
lation of Barcelona, but they have been glad to note that no further bombardments of Barcelona
itself have taken place since their recent communication on this subject was addressed to General
Franco’s administration’ (i6éd., col. 1829).

See also the declaration made in June 1938 by the Minister for Interior of the Nationalist
Government, Mr. Serrano Suner, published in 7emps, 21 juin 1938, and quoted in Le GorF, Les
bombardments aériens’ etc. cit., pp. 592-593. Cp. also the declaration by the same Minister, made
on July 21, 1938, ibid., p. 593.

A Spanish newspaper, Heraldo de Aragon, published on February 1938 a declaration of General
Franco’s Government whereby ‘La glorieuse aviation nationale a opéré toujours, sur des objectifs
militaires. Les stations frontiéres, les ports par ot entre la contrebande frangaise d’armes, de muni-
tion, d’éléments de trasports, etc...les concentrations de miliciens rouges, les usines ot l'on tra-
vaille pourla guerre.. . . (the French translation here quoted, can be found in Revue générale de droit
aérien, 1938, vol. 7, p. 45).

3 House of Commons Debates, vol. 337, 20 June 1938, col. 680. It is useful to quote in extenso
a further statement by Mr. Butler, which casts light both on the view of the British Government
about what objectives are ‘military’ and on how bombings were actually carried out by the
Nationalist authorities. Replying to a Member of Parliament who had asked what report had been
received from the British Minister in Barcelona with regard to the presence of military objectives
in Granollers, Mr. Butler said: ‘His Majesty’s Minister at Barcelona has reported that the town of
Granollers contains a small barrack lived in by some 300 troops, a garage used to erect acroplane
engines, a small generating station for the supply of the town, a railway bridge and a railway station.
These points were, however, well outside the area which suffered the full force of the bombard ment.
With the exception of a group of six or seven bombs, which fell in a field outside the town and far
away from any target, and of three which burst at the railway station, all fell in the centre of the
town’ (ibid., col. 681).
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Unlike the statements we have seen thus far, other pronouncements condemn-
ing the methods of warfare of the Spanish Civil War, only made reference to the
notion of ‘open town’. Thus the Spanish Republican Government, when accus-
ing the nationalist insurgents of behaving inhumanely in bombing defenceless
civilians, nearly always stressed that the unlawful attacks had been made against
‘open towns’34 On May 29, 1937, after a debate in the course of which reference
was made to the bombing of Guernica and to other instances of attacks designed
to spread terror among the civilian population, the Council of the League of
Nations adopted a resolution stating, among other things, that:

profoundly moved by the horrors resulting from the use of certain methods of warfare,
{the Council) condemns the employment, in the Spanish struggle, of methods contrary
to international law and bombing of open towns.?*

A similar resolution was adopted by the Assembly of the League of Nations on
September 28, 1937.3¢ The notion of ‘open towns” was further invoked by sev-
eral States, in the Assembly, in 193837 and, in 1939, in the Council of the same
Organization?® during the debate on the Spanish Civil War.

It follows from the statements we have seen that during the Spanish Civil War
many States, international bodies as well as the parties to the Spanish conflict,
developed a strong legal conviction that bombing civilian objectives was illegal.
This amounts to saying that a legal conviction had emerged which specified that
the rules of warfare protecting civilians in time of international conflicts were

34 See the Spanish note to Great Britain and France of May 28, 1938, (in French), in Revue
genérale de droit aérien, 1938, p. 207 and 208. See also the communiqué of the Spanish Embassy in
DParis of May 25, 1938, ibid., p. 210, as well as the note of the Spanish Republican Government to
Great Britain, of June 27, 1938, ibid., p. 212.

[t must be stressed that in a note of January 29, 1938 to the British Government, the Spanish
Government spoke of ‘civilian populations in the rear’ (‘Laviation républicaine sabstiendrait
résolument de bombarder les populations de I'arriere si 'ennemi y consentatit également’, ibid.,
p- 207); in a further note of February 3, 1938 to the British Government, the Spanish Government
referred to ‘towns far away from the combat zone’ (‘éviter le bombardment de cités distantes du
théatre des opérations’, 76id.). It seems that this terminology was regarded by the Spanish author-
ities as equivalent to the more common expression ‘open towns'.

However, it must not be overlooked that on some occasions the Spanish Government made
reference to ‘military objectives’ instead of ‘open towns’. See, for example, the statements made by
the Spanish delegate on September 17, 1938, in the Assembly of the League of Nations (League of
Nations, Official Journal, Special Supplement no. 186, Records of the XIXth Ordinary Session of
the Assembly, Minutes of the Third Committee, p. 18) and on January 18, 1939, before the Council
of the League (League of Nations, Official Journal, February 1939, p. 86).

35 League of Nations, Official Journal, May-June 1937, p. 334.

36 1 eague of Nations, Official Journal, Special Supplement no. 168, p. 34.

37 Mexico (League of Nations, Official Journal, Special Supplement no. 186, Records of the
XIX the Ordinary Session of the Assembly Minutes of the Illrd Committee, p. 23), Haiti (ibid.,
pp- 30-31; see, however, p. 27).

38 Grear Britain (League of Nations, Official Journal, February 1939, p. 88. Cp. also the state-
ment made on February 7, 1938 by the British Foreign Minister, Mr. A. Eden, in the House of
Commons, in House of Commons, vol. 331, 7 February 1938, col. 652) and Bolivia (League of
Nations, Official Journal, February 1939, p. 98).
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also applicable to civil war. However, there were some variations and a certain
amount of confusion concerning the exact determination of which objects must
not be bombed, some parties stating that only ‘open’ or ‘undefended’ towns were
not to be made targets of bombings, with others referring instead to ‘non-military
objectives’. Which of the two notions was really relied upon? This question is
important for two reasons. First, the two notions at issue may to some extent
be incompatible; in fact a town may be regarded as ‘open’ or ‘undefended’, and
hence immune from attack, even though it contains military objectives provided,
however, that it does not offer any active resistance to the enemy.* On the con-
trary, according to the doctrine of military objectives, combatants may strike
every such objective, even if it is located in a town which the enemy can enter
without opposition. Secondly, it is important to try to give an answer to the above
question because in the 1930s the very same question arose with regard to inter-
State armed conflicts as well. Also in this area States started invoking the notion
of ‘military objectives’, without clarifying, however, whether or not it completely
replaced the older concept of ‘undefended towns’. Therefore, were it possible to
reach a conclusive solution with regard to the Spanish civil strife, some light could
be shed on a significant aspect of the evolution of international law concerning
inter-State armed conflicts.

It would seem that in the final analysis most, if not all, parties who took a stand
on this matter actually intended to exclude from legitimate war targets ‘non-mil-
itary objectives’, even when referring to ‘open towns’. In other words, it can be
submitted that the notion of non-military objectives in fact replaced the older
concept of ‘open (or “undefended”) town’, in that towns were considered ‘open’
or ‘undefended’ only when devoid of military objectives. This seems to be borne
out by some authoritative statements, which it will be useful to quote.

On June 18, 1937 the International Committee for the Application of
the Agreement regarding Non-Intervention in Spain, on behalf of the 27
Governments which were parties to such Agreement, dispatched an appeal to
both contending sides, stating inter alia:

The International Committee urge that both sides should abstain from the destruction of
all open towns and villages and other objectives of a non-military character, whether by

bombardment from the air, or by land or sea, or by fire, mining, or any other means.*°

This statement clearly places open towns on the same footing as non-military
objectives, thereby implying that towns are entitled to protection only in so far as
they do not contain military objectives.

3% See Scumirz, ‘Die “offene Stadt” im geltenden Kriegstecht', Zeitschrift fiir auslindisches
dffentliches Recht und Vilkerrecht, vol. 10, 1941-42, pp. 618-622; JENNINGS, ‘Open Towns’, British
Yearbook of International Law, vol. 22, 1945, pp. 258-262.

4¢ See the full text of the appeal in (London) Times, June 19, 1937, quoted in PADELFORD,
International Law and Diplomacy, cit., p. 95, note 109. The French text can be found in
La Documentation internationale, cit., vol. 5, nos. 45-46, Mars—Avril 1938, p. 54.
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This is further confirmed by a discussion on the matter which took place in the
British House of Commons. On March 1938 a member of the House, in view of
the British protest to General Franco over the bombing of Barcelona, asked the
Prime Minister to give a definition of ‘open town’ and to explain why Barcelona
was classed as an open town and therefore immune to attack, although it con-
tained the seat of government, offices of government departments, military bases,
munition factories, docks, and railways available for the transport of troops and
munitions. The Prime Minister N. Chamberlain replied inter alia as follows:

... The rules of international law as to what constitutes a military objective are undefined
and pending the conclusion of the examination of this question . . . I am not in a pos-
ition to make any statement on the subject. The one definite rule of international law,
however, is that the direct and deliberate bombing of non-combatants is in all circum-
stances illegal, and His Majesty’s Government’s protest was based on information which
led them to the conclusion that the bombardment of Barcelona, carried on apparently at
random and without special aim at military objectives, was in fact of this nature.!

Although the Prime Minister avoided giving any definition, he referred not
to ‘open towns but only to ‘military objectives’, thereby showing that in his
Government’s view the latter notion had superseded the former.

Another authoritative statement which can be quoted in support of my thesis
was made on June 3, 1938, by the Acting Secretary of State of the United States,
Summer Welles. He declared:

When the methods used in the conduct of . . . hostilities take the form of ruthless bomb-
ing of unfortified localities with the resultant slaughter of civilian populations and in
particular of women and children, public opinion in the United States regards such
methods as barbarous. Several times during the past year, especially on September 28,
1937, and on March 21, 1938, the Secretary of State has expressed the views of this coun-
try to the effect that any general bombing of an extensive area wherein there resided a
large population engaged in peaceful pursuits is contrary to every principle of law and of
humanity. During the past few days there have taken place in China and in Spain aerial
bombings which have resulted in the death of many hundreds of the civilian population.
This Government, while scrupulously adhering to the policy of nonintervention, reiter-
ates this nation’s emphatic reprobation of such methods and of such acts, which are in
violation of the most elementary principles of those standards of humane conduct which
have been developed as an essential part of modern civilization.*?

It is apparent from the wording of this declaration that in the view of the United
States Government ‘fortified localities’ can be legitimately bombed whereas
strictly civilian areas must be spared. This is tantamount to maintaining the dis-
tinction between ‘military’ and ‘non-military’ objectives. In this connection it
is interesting to note that, under Article 25 of the 1907 Hague Regulations, a

4V House of Commons Debates, vol. 333, 23 March 1938, col. 1177.
42 Documents on American Foreign Relations, January 1938—[une 1939, Boston 1939, pp. 208-209.
Sce ibid., at p. 209, note 1, the text of the Secretary of State’s statement of March 21, 1938.
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locality is ‘undefended’ even if it is fortified, provided it is open to entry by the
enemy. Now, in the American declaration the existence of fortifications is sufh-
cient for giving a locality the character of a legitimate target. The replacement of
the ‘open’ or ‘undefended’ locality concept by the ‘military objective’ concept is
once again confirmed.*3

Lastly, a declaration which, to my mind, substantiates the view I have
expressed, was made by the insurgents. In March 1938 the Salamanca authorities
received an offer of good offices, made by the British Government with a view
to inducing both sides to discontinue bombing of open towns. In their reply the
Salamanca authorities pointed out that, while they deeply regretted the bom-
bardment of open towns, and had avoided on every occasion causing useless rav-
ages, they must nevertheless reserve to themselves freedom of action as far as the
free development of the campaign was concerned, which necessitated striking at
military objectives wherever they might be found.#4

C. The Rule Concerning the Precautions that Must Be Taken when
Attacking Military Objectives

Let me now turn to consider a third rule protecting civilians, which was clearly
affirmed by several parties. It was first spelled out by the British Prime Minister
in the House of Commons, in 1938. He stated that one of the three rules or prin-
ciples of international law equally applicable to air, land, or sea warfare in any
armed conflicts (hence both international and internal), was the rule whereby:

Reasonable care must be taken in attacking . . . military objectives so that by carelessness
a civilian population in the neighbourhood is not bombed 4

As in the case of the other rules previously mentioned, this formulation by
the British Prime Minister was substantially taken up by the Assembly of the

43 Furthermore, it may be recalled that in 1938, in the Assembly of the League of Nations
the delegate of Greece stated that regulations had to be adopted with a view to allowing to draw
‘a pratical distinction’ ‘between open and other towns, between towns with military defences
and those without’ (League of Nations, Official Journal, Special Supplement no. 186, Records of
the XIX Ordinary Session of the Assembly, Minutes of the Illrd Committee, p. 25). The delegate
from Haiti stated that ‘undefended open towns without any military objective might be specified
in peacetime by means of a preliminary agreement. . .’ (¢6id., p. 27).

44 The Spanish reply was related to the House of Commons by the British Under-Secretary of
State for Foreign Affairs, Mr. Butler: see House of Commons Debates, vol. 333, 14 March 1938, col. 5.

45 House of Commons Debates, vol. 337, 21 June 1938, cols. 937-938. The Prime Minister added
however: “We must try to lay down rules which will be accepted by all sides and will be carried outin
practice. [ say that reasonable care must be taken, in attacking military objectives, not to go outside
those objectives, but it is extremely difficult in practice to determine whether in fact the dropping of
bombs which have killed civilians in the neighbourhood of military objectives is the result of want
of care or not. Suppose a man makes a bad shot, which is notat all unlikely when machines are going
at over 300 miles an hour and when, as T am informed, in taking aim you have to release the bomb
miles away from its objective—it seems to me that it is extremely difficult to lay down exactly the
point at which reasonable care turns into unreasonable want of care’ (ibid., cols. 938-939).
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League of Nations in 1938. The Assembly adopted a resolution stating inter alia
that ‘any attack on legitimate military objectives must be carried out in such a
way that civilian populations in the neighbourhood are not bombed through
negligence’.*® The same rules were invoked by the representative of the Spanish
lawful Government in the Council of the League of Nations, in 1939.4” The
Council itself adopted a resolution condemning inter alia as ‘contrary to the con-
science of mankind and to the principles of international law’, air attacks by the
insurgents directed ‘by negligence’ against civilian populations.#?

It would seem that even the insurgents relied upon the same rule. For, on
December 1, 1938, on the eve of the offensive against Catalonia, the nation-
alist authorities announced on the radio all places in the areas controlled by
Republicans containing military objectives that would be bombed by nationalist
armed forces. This announcement, according to General Franco’s administra-
tion, was made in order to enable Republican authorities to take all measures
necessary for protecting or evacuating civilians.*®

D. The Rule Authorizing Reprisals against Enemy Civilians

A fourth rule whose application to the Spanish Civil War was clearly affirmed
by some States was the rule whereby reprisals are legitimate against enemy civil-
ians, in the event that the adversary should breach international law by bombing
the civilian population. In a note addressed to the French Foreign Minister, the
Minister for Foreign Affairs of the Spanish Republican Government stated, in
1938, that the Republican Government was fully entitled to resort to reprisals,
though this did not correspond to its humanitarian articude.>® The same stand
was taken by the Spanish representative in the League of Nations.! No member
of the Organisation challenged the right of the Spanish Government to resort to

46 League of Nations, Official Journal, Special Supplement no. 183, cit., p. 136. See supra,
para. 3 (A) and notes 17 and 18.

47 League of Nations, Official Journal, February 1939, p. 86.

48 [ eague of Nations, Official Journal, February 1939, p. 97.

? See XVIle Conférence internationale de la Croix-Rouge, Stockholm, aofic 1948, Rapporr
complémentaire sur [ activité du Comité international de la Croix-Rouge relative i la guerre civile en
Espagne (du ler juin 1938 au 31 aotit 1939) et 4 ses suites, Genéve, mai 1948, p. 12. The reaction of
the Republican Government was as follows ‘Les Autorités républicaines firent valoir que cette pub-
lication (viz. the Burgos authorities’ announcement) n'avait nullement un caractére humanitaire,
mais celui de tromper I'adversaire sur les directions de la prochaine offensive’ (ibid.).

3° For the French text of the Spanish note, see the French Journal La protection de la population
civile, 1938, vol. 1, pp. 172-173.

51 See the statement made by the Spanish representative on September 17, 1938 in the Assembly
of the League (League of Nations, Official Journal, Special Supplement no. 186, Records of the
XIXth Ordinary Session of the Assembly, Minutes of the IlIrd Committee, p. 19) and on February
1939 in the Council of the League (League of Nations, Official Journal, February 1939, p. 87).

>
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reprisals.>? The resolution adopted by the Council contained a preambular para-

graph in which the Council noted:

. with satisfaction the declaration made by the representative of Spain before the
Council according to which the Spanish Government maintains the decision mentioned
in that declaration not to take reprisals in consequence of the aerial bombardments of
which the civilian population in its territory is the victim.3?

This statement, by not questioning the right of the Spanish Government to visit
reprisals on the insurgents, clearly implies that in the opinion of the Council the
Government was fully entitled to do so, although such a course of action would
have displeased the Council.

4. Legal Problems Raised by Reliance Upon the Above
Rules in the Spanish Civil War

'The four rules I have been discussing were surely recognized as binding by both
contending parties: even when either of these did not actually comply with them,
it did uphold them formally, and only denied the facts of which it was accused.
Moreover, as we have seen, the same rules were proclaimed time and again by sev-
eral third States, either separately or jointly, through the organs of the League of
Nations. They expressly emphasized that those rules must regulate the behaviour
of the lawful government and the insurgents alike. Hence, no doubt a strong and
general legal conviction emerged as to the full applicability of those rules to the
war raging in Spain.

We must now ask ourselves three questions: first, how did it happen that inter-
national rules were regarded as applicable to a civil war even though a recognition
of belligerency was lacking; second, by which formal process did this legal devel-
opment take place; and finally, did these international rules emerge with specific
reference to the Spanish Civil War alone, or is their scope much wider, so as to
cover any large-scale civil war?

The reason why both contending parties and third States considered the four
abovementioned rules applicable to the Spanish Civil War, may be found in the
magnitude assumed by this war, and in its duration and scope. This internal strife
was so long and complex and had such wide international repercussions that it
greatly resembled an inter-State war. These features explain inter alia why, as was
pointed out above (para. 1), third parties, although they did not assimilate it to
a war proper, did not regard it as a mere internal conflict either, and mutually
untertook non-intervention obligations that are at variance with traditional prac-
tice in case of civil wars proper. The main reason for the application of the rules

°2 See League of Nations, Official Journal, February 1939, pp. 88-98.
53 bid., p. 97
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on civilians to the Spanish conflict lies, however, in the fact that the massive
use of weapons and new methods of watfare, especially of aerial bombardment,
caused so much loss to civilians that it aroused the greatest indignation among the
civilized world. Many States, first among them Great Britain and France, exerted
strong pressure, both outside and inside the League of Nations, for the adoption
by the contending parties of standards of conduct capable of protecting civilians
from the hortors of warfare to the maximum possible extent. The havoc wrought
by the new methods of warfare was so great that the parties concerned, and third
States, fully realized that certain human values must be proclaimed and protected
at all times, regardless of whether the conflict is internal or international. It was
not accidental that those values were forcefully enunciated by the members of the
League of Nations in 1938, while discussing two different situations, that of Spain
and the conflict between China and Japan. Although the Spanish struggle was
internal and the Sino-Japanese international, the very same principles concerning
the protection of civilians were upheld with regard to both of them.

By which formal process did these rules apply to the Spanish war?>—this is our
second question.

The International Committee of the Red Cross made reference to ‘application
by analogy’ when it stated that the contending parties applied the 1929 Geneva
Convention on Wounded and Sick. It is self-evident that in that case there was no
analogy proper. In fact, the parties to the conflict concluded through the ICRC
an agreement that took over its basic contents from the Geneva Convention. The
Convention served as a model from which provisions were drawn and adjusted
to the exigencies of a civil war. Is it appropriate to refer to analogy in those other
cases where customary international rules evolved concerning civil wars? It is
common knowledge that the basic condition underlying resort to analogy is the
lack of any international rule, or any practice of States pointing to a legal regula-
tion of a certain matter. However, in the case at issue we have noted thar States
repeatedly affirmed that certain rules were to be applied to the Spanish conflict.
It would therefore seem that the basic condition for recourse to analogy did not
exist. The reason why reference was made to ‘analogy’ lies in a confusion between
analogy proper, which is a supplementary means of finding law when customary
or treaty rules are lacking or defective, and ‘analogy’ as a practical and psycho-
logical process whereby some rules of law are shaped by States themselves on the
model of (or by ‘analogy’ with) other pre-existing rules. In the case under consid-
eration some of the rules on civil war evolved on the pattern of those governing
inter-State conflicts.

Hence, the best way for legally explaining how the international rules in ques-
tion grew up is to go back to the traditional law-creating process of customary
law. In the case in point there were both the constitutive elements of custom-
ary law, namely the usus and the gpinio juris. For, as I have been showing, there
evolved a general practice among third States and concerned parties, and evi-
dence exists that this practice was recognized as flowing from a legal obligation.
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What pointedly characterized the creation of the rules under consideration is the
particular way their content took shape. In part their content was materially bor-
rowed from existing rules on international war (chis is the case for the prohibition
against attacking civilian population as such); in part they emerged at the same
time as the new rules regulating inter-State wars (this applies to the rule on mili-
tary objectives and on precautionary measures to be taken when attacking these
objectives).

Turning to the third question (that of whether the four above-mentioned rules
were regarded as applicable to the Spanish war only, or whether they have a wider
scope), I am firmly convinced that the latter solution is correct. This, I submit,
is amply proved by a number of statements and declarations of third States, in
which, though generally referring to Spain, they took the view that the applic-
ability of those rules was called for by the very nature of the civil war, not by the
mere fact of that war taking place in that specific area and between those specific
parties. Those States, and even, occasionally, the contending parties, insisted on
the humanitarian basis of the rules protecting civilians, and expressly stressed
that they had been induced to uphold them by humanitarian feelings. How
could it then be argued that these States meant to apply the rules to the Spanish
war only, and disregard of the victims of 4ny internal armed conflict? Secondly,
in recent years the Afro-Asian majority, in concert with the socialist countries,
have promoted the passing by the United Nations General Assembly of a number
of resolutions which are designed to legitimize some categories of internal rebel-
lions, i.e. wars of national liberation. These resolutions, in particular, urge that
members of liberation movements, or, more generally, ‘freedom fighters’, should
be treated as legitimate belligerents, and should be assisted by member States. To
be sure, these resolutions cannot amount to an implicit recognition of belliger-
ency, for there is no evidence that their sponsors or the States voting in favour of
them have ever meant to draw from them all the consequences following from
the granting of belligerent rights. Yet, the resolutions are significant inasmuch
as they show that, in the opinion of vast segments of international society, some
categories of internal armed conflicts should be governed by rules which trad-
itionally apply to inter-State armed conflicts only.

Of course, the best way of completely and satisfactorily filling the gap result-
ing from the obsolescence of the recognition of belligerency, would be to pass
a set of international rules regulating those aspects of internal armed conflicts
which are most in need of being governed by international legislation. This is
precisely the path taken by the International Committee of the Red Cross, which
has proposed that a Diplomatic Conference should adopt a Protocol Additional
to Article 3 Common to the 1949 Geneva Conventions. It is strongly to be hoped
that the efforts of the ICRC will find a positive response among States.



7. The Status of Rebels under
the 1977 Geneva Protocol on
Non-International Armed Conflicts*

1. Introduction

The question to which I wish to address myself in this paper relates to the possible
legal standing of rebels in the case of civil war under the II Additional Protocol
to the four 1949 Geneva Conventions, which was adopted by a Diplomatic
Conference in 1977. I shall examine the question whether insurgents have rights
and duties under the Protocol and in parti