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PROLOGUE

Glissez, mortels, n’appuyez pas,
la glace est sous vos pas fragile

Pierre-Yves Narvor1

Humans are metaphysical animals. As biological beings, they apprehend the
world through their sense organs. But they inhabit not only a universe of
things but also a universe of signs, extending beyond language and
embracing anything that gives material form to an idea and so may evoke
what is physically absent. The universe of signs encompasses all things in
which meaning is invested, particularly manufactured objects, insofar as
they embody the idea that presided over their production and hence may be
distinguished from natural things. It is a universe that includes the most
commonplace objects, such as a hewn stone or a handkerchief, as well as
the most sacred, like the Mona Lisa or the Pantheon. This universe also
encompasses distinctive signs (clothing codes, makeup, tattoos) and bodily
routines (gestures, ritual, dance) that transform the body itself into a sign.
The life of the senses is inseparable, for humans, from the sense we confer
on life, for which we are even ready to die, giving death itself a sense. It is
vital for us to assign meaning to ourselves and to the world, in order to
avoid sinking into meaninglessness, that is, in order to become and remain
rational beings.

Every human being is born into a world of sense, the sense of a world
already there, which gives meaning to his or her existence. In order to have
access to this world, every child must learn to speak, and so subject him- or



herself to the ‘legislator of language’. If, as Plato says, this legislator ‘is of
all the artisans among men the rarest’,2 it is because she has the appearance
of our mother’s face: our mother tongue, which is our first source of sense,
is also the primary resource of the dogmatic beliefs necessary for the
constitution of the subject. If we are to enjoy thinking and expressing
ourselves freely in a language, we must first submit to the limits that give
words meaning; without this radical heteronomy, we would have no
autonomy. But even before the new-born child arrives at an awareness of
his or her being through speech, he or she is named, situated in a lineage: a
place will have been attributed to him or her within the succession of
generations. That is, before we can dispose of ourselves freely and say ‘I’,
we are already a subject of law, bound – sub-jectum: thrown under – by
words which tie us to others. The bonds of law and the bonds of speech
converge, enabling every newborn child to become a member of humanity,
in other words, to have their life endowed with recognized meaning.3
Wherever people are cut off from their fellow creatures, they are
condemned to idiocy, in the etymological sense of the term (from the Greek
idios: ‘confined to oneself’), as are people who cannot envisage that
universes other than their own exist and who are therefore incapable of
arriving at a consensual representation of a world where we would each
have a place. The aspiration to justice is thus, for better and for worse, a
fundamental anthropological fact and not a hangover from pre-scientific
modes of thought. People will kill and die for a cause they consider just
(Freedom, Country, God, Honour, and so forth) – which implies that we
each bear within us a bomb.

Human beings are not born rational, they become so by gaining access
to meaning shared with others. Every human society in its own way
undertakes the institution of reason. What we call ‘society’ is a weave of
speech binding people together (which by the same token makes an ‘animal
society’ impossible).4 ‘Law’ and ‘contract’ are two sorts of legal ties by
which we are bound and which bind people together: under ‘law’ we can
class texts and words imposed on us independently of our will, and under
‘contract’ those stemming from an agreement freely entered into with an
other. We are each bound by our civil status as determined by law before
being bound by any commitment we may make. Moreover, not everything
we say is binding on us, or brings obligations, in the literal and
etymological sense of the term (ob-ligare: to tie to); for example, I am in no



way bound by what I am writing at this moment and I reserve the right to
go back on what I say, or contradict myself. Within the words and texts that
bind me to others, that create obligations, we must identify those which
come from me and those which come from others, since the latter only have
authority over me and logically came first in my life, even though I did not
pronounce them myself or give my assent to them. Our concepts of law and
contract are therefore intimately related. Both stem from the belief in a
divine Legislator who vouches for the pledges made by those who believe
in Him, who are true to Him and therefore true to their word. That is why
such notions do not exist in the same abstract and general form in other
civilizations, for example in China and Japan. The ideas of law and contract
common to the civilizations of the Book constitute only one way of
instituting justice among people, and bringing them under the rule of
reason.

It is by transforming each of us into a homo juridicus that, in the West,
the biological and symbolic dimensions that make up our being have been
linked together. The law connects our infinite mental universe with our
finite physical existence and in so doing fulfils the anthropological function
of instituting us as rational beings. To reject the biological or the symbolic
dimension leads to the insanity of treating humans as mere animals or as
pure mind, subject to no limits that are not self-imposed. Pascal expressed
this connection in its most succinct form: Man is neither angel nor beast.
Yet we find it hard to grasp this simple idea because our categories of
thought set the body against the mind, ‘materialism’ against ‘spiritualism’.
The progress of science and technology has moreover exacerbated this
division. We are convinced that human beings may be explained just like
any other natural object. The natural sciences, it is argued, will one day be
able to reveal and process all there is to know about us, so that, when all
mysteries have been elucidated, we will be able to escape all natural
constraints: we will choose our sex, remain untouched by age, triumph over
illness and – while we are at it – over death itself. To view the human being
as pure object or pure mind are two sides of the same lunacy.

One of the lessons that Hannah Arendt draws from the experience of
totalitarianism is that ‘The first essential step on the road to total
domination is to kill the juridical person.’5 To deny the anthropological
function of the law in the name of a supposed realism grounded in biology,
politics or economics is something that all totalitarian projects have in



common. This lesson seems to have been forgotten by the jurists who today
argue that the legal person is a pure construct bearing no relation to the
concrete human being. And, indeed, the legal person is just that, a construct,
but in the symbolic universe that is ours, everything is a construct. Legal
personality is certainly not a fact of nature, but rather a certain
representation of the human being that posits the unity of body and mind at
the same time as it formulates a prohibition: that the human being should
never be reduced onesidedly to either. In the wake of the horrors of Nazism,
it was deemed necessary to extend legal personality and the prohibition it
contains to every person wherever they might be.6 It is this prohibition that
is really being challenged when people today seek to disqualify the subject
of law and treat the human being as a mere accounting unit, like cattle, or –
and it amounts to the same – as a pure abstraction.7

This reductive approach to the human being goes hand in hand with the
development of arithmetical calculation, on which capitalism and modern
science were built. A good example of this development is the way the legal
principle of equality has been mapped onto arithmetical equality, so as to
abolish all difference: if I say <a = b>, then a may be indifferently replaced
by b, wherever it occurs, such that <a+b = a+a = b+b>. If we apply this to
sexual equality, it means that a man is a woman and vice versa. But equality
between men and women does not mean that men are women, even if they
may sometimes dream of being so. The principle of equality between the
sexes is one of the most valuable and vulnerable achievements of the West,
but it is doomed in the long term if it is conceived mathematically, that is, if
the human being is treated as a purely quantitative unit. Thinking and living
equality without negating differences is precisely the difficult task that
modern societies confront today. This is relevant not only to relations
between men and women but equally to relations between men or women
of different nationality, customs, culture, religion or generation. What
distinguishes capitalism is not the pursuit of material riches but the
subordination of the diversity of people and things to the rule of quantity. It
is a rule that engenders ludicrous interpretations of equality when we are
encouraged to believe in abstract numbers independently of the qualitative
character of what we are counting.8

Calculating is not thinking, and the arithmetical rationalization on
which capitalism is built degenerates into madness when it leads people to
believe that what cannot be calculated for that very reason has no



significance. The ability to calculate is without doubt an essential attribute
of reason,9 but it is not reason in its entirety. The logical formalization of
such an ability has led to the invention of the computer; and the process
whereby the human mind projects itself onto an object has, from the very
first carved flint, been the agent of technological progress and mastery over
the material world. But the kind of cognitivism which currently replaces
yesterday’s Science of Mind moves in the opposite direction: it projects
onto the human mind the model of the calculating machine, hoping, with
the help of a few nanotechnologies, to end up mastering thought itself. Like
the prevalent economic ideology, it is based on the belief that rational
beings are exclusively calculating beings, such that their behaviour can, in
turn, be calculated and programmed. But, in order to calculate, we must
first be able to forget the diversity of things and beings, retaining only their
most basic characteristic: their number. What enables us to forget this
diversity – without which there would be no calculation of interest nor
scientific calculation – is that other facet of human reason, which covers
everything that numerical abstraction leaves out. For even mathematics
cannot do without undemonstrable postulates, its axiomatic basis. We
cannot add up caterpillars and clouds because we can only count
identifiable objects in which we posit some common trait; and the
categories of thought through which we identify and classify natural objects
are not themselves mathematical (which does not mean that they are not
rational). The labour of thought is to give meaning to calculation by
systematically relating the quantities measured to a measure of sense. There
inevitably remains a dogmatic element in our definition of this sense,
insofar as our categories of thought are not a gift of nature; they are the
means by which we seek to understand it.

Sapere aude! ‘Have courage to use your own reason!’10 Kant’s famous
precept reminds us of the act of faith on which the Enlightenment rests:
faith in the human being as rational being. We believe in the Enlightenment
if we believe that the human being is capable of thinking freely. Such an act
of faith should not prevent us from examining the conditions under which
the human being may become a rational being, but it should prevent us
assimilating the human being to an animal or a machine, or professing to
explain him or her away through external determinants. Whenever the
discipline of the human sciences attempts to imitate the natural sciences,
reducing people to objects that can be programmed and explained away, it



becomes a mere relic of Western dogma, a pitiful reminder of the
decomposition of scientific thought as it busies itself with eliminating the
very questions it should be addressing. Besides, the persistent efforts to
force society into the mould of mechanics or biology are doomed to failure
because whereas biological norms may be discovered by examining
biological organisms, this is not the case with human societies. The
founding norm, which secures our place within a given society, can only
come from outside it. For Georges Canguilhem, this feature remains ‘one of
the major problems of human existence and one of the fundamental
problems that reason attempts to address’.11 It implies that the meaning of
life cannot be found within our organs but only in relation to a point of
reference lying outside of us. If we refuse to admit this, and identify reason
with scientific explanation, or law with biological regulation, we will give
free rein to madness and murder; and if we remain blind to the necessity of
instituting reason, society will appear to us simply as a mass of elementary
particles driven by the calculation of individual utilities or by a physico-
chemical makeup. In such a framework, every human being is taken to be a
self-sufficient entity, whereas in reality not a single one of us can do
without the others. Without a common reference point to guarantee a
meaning and a place for each of us, we become caught in a trap of self-
referentiality, with no choice other than solitude or violence. That is how
we arrive at the war of all against all, suffering what Vico called the ‘civil
malady’ of peoples in decay.12

If science and technology, as well as the market economy, are
historically the products of Western civilization and are still closely linked
to it, this is because of the beliefs on which this civilization is founded.
Scientific and technological progress stemmed from the belief that the Earth
was God’s legacy to humankind, that Nature was organized according to
His unchanging laws and that knowledge of these laws would give humans
mastery over Nature. The material prowess of the West, and the
consolidation of its identity, thus owes much to Christianity.13 We tend to
think that all this belongs to the past and that Western societies have freed
themselves from religion. The ‘disenchantment of the world’ and the
‘desertion of religion’ have become commonplaces in the social sciences, to
the extent that many Westerners consider the continued attachment of other
peoples to the religious foundations of their societies as an archaic trait
destined to disappear. But we should not forget that the meaning of the



word ‘religion’ has changed into its opposite with the secularization of
society. There is religion and Religion. Whereas previously Religion
constituted the dogmatic foundation of society, nowadays it is a question of
individual freedom; a public affair has become a private one, which is why
discussing religion today is unfailingly a source of misunderstanding. In
medieval Europe, Religion was not a private matter and so had no existence
in the sense the word has today.14 At the time, Religion determined the
legal status of both the Prince and his subjects. Even commercial law, the
lex mercatoria which developed during that period, was the work of good
Christians united in a common faith, and the ‘trust account’, which was
later to become a powerful instrument of capitalism, was invented to serve
the needs of Franciscan monks who did not want to own the goods they had
received by donation.15 The idea of an undying State derives from that of
the mystic body, in the theory of the king’s two bodies.16 Modernity
brought about the secularization of these notions in the West, with the State
becoming the ultimate guardian of the identity of persons and the guarantor
of the pledged word. But a distinction has remained between what one
could broadly call the realm of faith and the realm of calculation. The realm
of faith is the realm of the qualitative and the undemonstrable; it is basically
the sphere of law and of public debate. The realm of calculation, of the
quantitative, is the sphere of the contract and negotiation.

The fact that Christianity no longer has any constitutional position in
certain Western countries in no way implies that the latter are not founded
on dogma. States, no less than people, continue to be sustained by
undemonstrable certainties, beliefs that are not the result of free choice
because they are part and parcel of one’s identity. Ask an Englishman if he
‘believes in the Queen’ (head of state and of the Anglican Church: ‘God
save the Queen!’) or a Frenchman if he ‘believes in the Republic’
(‘indivisible, secular, democratic and social’), and it will sound today as
absurd as asking the question ‘Do you believe in the Pope?’ would have in
medieval Europe. Of course the latest credo of Western man is that he no
longer believes in anything, a position that is particularly widespread in
former Catholic countries, where the separation between State and Church
is greatest. But even those who today label themselves as unbelievers will
readily admit to believing in the value of the dollars in their wallets,
although these are nothing but scraps of paper. It is true that they bear the
words ‘In God we trust’ and that the President of the United States, who is



sworn in on the Bible, misses no opportunity to remind us of the special
bond between his country and God,17 a bond echoed in the motto ‘God
bless America’. But we place our confidence equally in the yen or the euro,
even though we have taken pains to eradicate any religious reference from
them.

‘Irrational’ beliefs instituted and guaranteed by the law can thus be
found at the very heart of the arithmetical rationality which is the hallmark
of our times. Even the economy, insofar as it involves exchange, is above
all concerned with credit (etymologically credere: ‘to believe’); and, in its
free trade form, is based entirely on legal fictions such as legal personality
or the circulation of debt claims, that is, the circulation of beliefs. These
dogmatic foundations of the market18 resurface whenever the confidence of
economic operators begins to waver. One has only to cast doubt upon the
veracity of a company’s accounts – those mysterious icons created by
accounting rules – for the good old techniques of the oath and severe
punishment of perjury, which American law is extending to the whole
world, to come galloping back, in order to restore confidence in the
authenticity of these revered figures.19 When all is said and done, no State,
not even those that declare themselves totally secular, can do without a
certain number of founding beliefs which cannot be empirically
demonstrated and yet which determine its nature and actions. Just as the
ability to communicate, and freedom of speech, would be impossible
without the dogmatic rules of language, so people cannot live freely and
peaceably without the dogmatic nature of the law.

The West’s project of dominating the rest of the world is based on its
conviction that it possesses the truth and is superior to all other societies.
This conviction has remained intact throughout the different forms it has
taken historically. It was first conveyed by the dogmas of Christian Rome,
in which the idea of the West originated, in opposition to the Christianity of
the Eastern empire. It was in the name of these dogmas that the non-
Christian world was first conquered and converted. Thereafter, science took
over from religion to justify ruling over other populations. Until the Second
World War, the idea of a biological inequality between people was
widespread, particularly in Protestant countries, and was one of the
‘scientific truths’ inherited from Darwinian science.20 In countries with a
Catholic tradition, like France, the colonial enterprise was justified by the



idea of the West’s historical mission, a ‘civilizing mission’ which aimed to
dispel the night of superstition in which certain peoples were still shrouded.
While the idea of racial inequality may well have disappeared after Nazism
and the notion of ‘civilizing mission’ did not survive the collapse of the
colonial empires, the history of the West nevertheless continues to unfold
according to the same – slightly revised – logic. Humanity is henceforth
divided into developed and under-developed countries (more recently
termed ‘developing’); well-meaning economists have even invented ‘human
development indicators’ to measure how far behind certain peoples are
compared to their Western counterparts.21 As for the prophets of the end of
history, they consider that the domination of the West over the rest of the
world has an objective cause, namely obedience to the laws of the economy.
This credo has been taken up by European Union institutions and
international organizations, with a view to extending the supposed benefits
of a free market economy to the whole wide world. Whatever happens,
Western countries will always be on the right historical track – especially
since they are the only ones to believe in such a thing.22

Western legal systems, in which the conception of the human being as a
rational being is most fully developed, are themselves based on dogma. For
example, the Preamble to the French Constitution of 1946 opens thus: ‘The
French people once again proclaim that every human being, irrespective of
race, religion or creed, possesses inalienable and sacred rights.’ The Subject
– the French people – that proclaims these ‘sacred rights’ is evidently not
exposed to the condition of mortality, otherwise it would be unable to
remind the world of what it had already declared in 1789: the sacredness of
Man himself. Likewise, the United States Declaration of Independence is
based on what are called ‘self-evident truths’ (‘We hold these truths to be
self-evident, that all men are created equal, that they are endowed by their
Creator with certain unalienable Rights …’), that is, on dogma in the
etymological sense of the term: that which is true and displayed and
honoured as such. It is clearly a religious statement, in what is historically
the primary sense of the term, that is, a statement that cannot be freely
evaluated but rather is absolutely and timelessly imposed on all. The cliché
that is served up time and again, that law arrives after the fact, overlooks
this temporality of legal systems. As is the case for any system based on
dogma, the legal system cannot be situated in a continuum of chronological



time but takes place in a sequential time frame in which any new law both
repeats a founding discourse and generates new cognitive categories.23

It is thanks to Pierre Legendre that this concept of dogma has been
placed at the heart of our analysis of modernity.24 ‘Dogma’ is a pivotal
concept in the history of science (particularly in medecine25), but is
generally taken, in everyday language, to imply the very opposite of reason.
And yet human reason – today as in the past, in the West as elsewhere – is
founded on dogma, which is ‘the site of legal truth, posited and displayed
socially as such’.26 Our entry into language, which defines us as human
beings, also opens the gates wide to every form of lunacy. Dogma is there
to close those gates. The dogmatic dimension of human reason did not
escape the notice of the founding fathers of the human sciences. Tocqueville
states that dogmatic beliefs ‘can change in form and object, but one cannot
make it so that there are no dogmatic beliefs, that is to say opinions which
men accept on trust and without debate’.27 Auguste Comte, father of both
scientific positivism and the Religion of Humanity, is even more explicit:

Dogmatism is the normal state of the human mind, the state to which by nature it tends,
continuously and in all sorts, even when the mind seems to be distancing itself from it most.
For scepticism is only a state of crisis, the inevitable result of the intellectual interregnum
which necessarily occurs whenever the human mind is called to change doctrines, and at the
same time an essential means employed whether by the individual or the species to permit
the transition from one dogmatism to the other; that constitutes the only fundamental utility
of doubt […]. Modern people have obeyed this imperious law of their nature, even in their
revolutionary period, since whenever it was necessary really to act – even if only to destroy –
they were led inevitably to give a dogmatic form to ideas which were in essence purely
critical.28

One should not forget the central role of the religious paradigm in
Durkheim’s and Weber’s sociology, and in the anthropology of Marcel
Mauss and Louis Dumont, none of whom lost sight of the beliefs which
bind human society together. Yet dogma is considered nowadays to be the
obscene underbelly of reason, destined to be eradicated.

Since the legal system is clearly the last refuge of dogma, attempts have
been made to subsume it under the laws of science, whether the laws of
history or race, as in the past, or those of economics or genetics, as is the
case today. Such projects are supported by those legal theorists who see law
as nothing but the product of political or economic forces. Materialist
critique was the first to treat law as nothing but a technique of power



serving the interests of the powerful, such that only laws ratified by science
should be binding on people. This idea was brilliantly formulated by
Pashukanis at the time of the Russian Revolution,29 and was further
developed by those for whom the idea of justice had no place in a
‘scientific’ analysis of law (even if they themselves were often aware of the
very real injustices produced by existing legal systems30). But reducing law
to a mere instrument of force has also been the hallmark of all totalitarian
regimes. When they have not simply done away with legal forms altogether,
they have exempted those in positions of power from any legal constraints.
The fact that these enterprises have always ended in failure shows how
futile the contemporary theories are that seek to explain the law without
reference to the idea of justice. They are mostly elaborated by individuals
genuinely seeking greater insight (even if they do tend to overlook that their
comfortable academic position itself owes much to the legal form).31 But
those who were forced to reflect on these same issues from within the hell
of totalitarianism drew quite different conclusions. Simone Weil wrote in
1943:

Where force is absolutely sovereign, justice is absolutely unreal. Yet justice cannot be that.
We know it experimentally. It is real enough in the hearts of men. The structure of a human
heart is just as much of a reality as any other in this universe, neither more nor less of a
reality than the trajectory of a planet. It doesn’t lie within the power of any man absolutely to
exclude all justice whatsoever from the ends which he assigns to his actions. The Nazis
themselves have not been able to do this. If it were possible for men to do so, the Nazis
would no doubt have managed it […] If justice is ineradicable from the heart of Man, it must
have a reality in this world. It is science, then, which is mistaken.32

Jurists who believe it is realistic to eliminate all considerations of justice
from their analysis of the law are profoundly misguided and fundamentally
unrealistic: they forget that human beings have two dimensions, and that
life in society partakes both of ‘being’ and of ‘ought-to-be’. Law is neither
a divine revelation nor a scientific discovery. It is a wholly human creation
that includes the contribution of those who claim to study it and who cannot
remain blind to the values implied by their interpretations. Every society
must develop a vision of justice that is shared by all its members, in order to
avoid civil war, and this is what the legal framework provides. Whereas
conceptions of justice differ from epoch to epoch and from country to
country, the need for a shared representation of justice in a particular
country and at a particular time does not. The legal system is where this



representation takes shape and, although it may well be contradicted by the
facts, it gives shared meaning and a common orientation to people’s actions.
These are the very simple truths which the horrors of the Second World War
fixed firmly in everyone’s mind, and which jurists are today forgetting
when they claim, in the name of science33 – and returning to the positivist
ideals of the pre-War years34 – that every ‘value choice’ falls within the
sphere of individual morality and must therefore be excluded from the
strictly legal sphere. The study of law requires knowledgeable and scholarly
minds capable of understanding the moral, economic and social issues
involved in legal technique, and not latterday Scholastics professing to
possess the ‘true science’.

Other jurists do not deny that the law has something to do with justice,
but they immediately identify justice with maximizing individual utility.35

This is what the ‘Law and Economics’ doctrine does, relating every rule to
a calculation of utility which would be both its source and the measure of
its legitimacy.36 This doctrine has become very popular on French
campuses and has found additional support in the Court of Cassation (Cour
de cassation) which recently became its most zealous advocate.37 So even
jurists have been bitten by this mania for calculation, and seek to reduce
human society to the sum of individual utilities.38 From such a perspective,
all rights are individual rights. Every rule is transformed into a subjective
right: right to security, to information, to privacy, to dignity, to have a child,
to a fair trial, to knowledge of one’s origins, and so forth. Rights are doled
out like arms – and now it’s over to you! Law as a shared heritage
disappears in this flood of individual rights, which obscures the fact that
law has two aspects, subjective and objective, and that they are two sides of
the same coin. In order for each of us to be able to enjoy his or her
subjective rights (les droits), these must be related to law as a legal system
(le Droit) which is the shared framework recognized by all, and the
normative skeleton within which individual rights take on meaning. Law as
the body of legal rules stems from the State, the sovereign legislator,
whether in the form of the Prince or the Nation. It is this idea of law as
heteronomous rules that is withering away,39 as though persons could be
bearers of individual rights without any need for the law, which makes these
not only enforceable but, firstly, possible. It is as though, on the contrary,



the whole sphere of the law were simply the sum total arrived at by adding
and subtracting different, and sometimes conflicting, individual rights.

The common law tradition, which is today’s dominant legal culture and
also the cradle of the economic analysis of law, can go all the more blithely
down this path because it precisely lacks a term equivalent to the French
Droit objectif (or Droit with a capital D). The French concept has
equivalents throughout the Continental tradition. It is translated by ‘law’ in
English, but the translation loses both the idea of direction, of common
orientation, which the term Droit takes from its root directum,40 and the
distinction between a single law or piece of legislation (loi, legge, Gesetz,
ley) and the sphere of the law as a legal system (Droit, Diritto, Recht,
Derecho), a distinction that holds throughout Continental Europe. This
distinction originates in Roman law,41 where lex designates the place where
a legal system is founded (well conveyed by the German term Gesetz: ‘that
which is placed, posited’), and ius the rules governing how this system
functions. The modern meaning of this distinction comes to us from
Romano-Canonical law which conceives the State on the model of the
papacy, as State and Legislator in one, both source of the law (the system of
rules, le Droit) and of rights (the prerogatives secured for each individual,
les droits). English retains from the tradition of ius only the figure of the
‘judge’ and of ‘justice’, in other words the scene of recognition of
individual rights in litigation. In the common law tradition, it is the judge
and not the Crown (the State) that incarnates the ultimate source of
legitimacy – the totemic figure of legislative power – and no word exists for
the normative whole through which individual rights gain their meaning
and significance.42

However, the difference between common law and Continental cultures
should not be overemphasized, since the idea of a normative unity is
certainly present in the common law tradition, while holding a less
prominent position than in its Continental counterparts, since in common
law the normative unity (equivalent to French le Droit) develops out of
individual rights (equivalent to French les droits), and not vice versa. If we
take, for example, the legal mechanisms for controlling globalization, a
jurist from the Continental tradition will think firstly of the creation of
international institutions capable of formulating common rules, while a
common law jurist will think of endowing every inhabitant of the planet
with the same individual rights. Common law has typically flourished in



Protestant countries, where the idea of the believer’s unmediated individual
relation to the Text is most fully developed. Without going into the relative
influence of the religious and legal traditions here, we can simply note the
idea that nothing intervenes between the individual and the law. Our
contemporary world sees great potential in this, because it allows one to
imagine laws without States. For example, economic analyses of law treat
the whole of humanity as an aggregate of individuals armed with the same
rights – the right to vote, the right to property, human rights – and
competing with each other under the rule of the one and only law, the law
of the market, which prescribes the struggle of all against all. This vision of
the world allows one to dismiss States and legal systems as expressions of
local sovereignty which have no place in the imperial model which is today
making a comeback under the name of globalization.

But by making the individual the alpha and omega of legal thought, the
sole certainty that studying law can yield is forgotten, namely that there is
no identity without limits, and if people do not find limits internally they
will seek them beyond themselves. Europeanization and globalization open
onto a sinister future if they are conceived as processes of obliteration of
differences and homogenization of beliefs. To believe that one’s categories
of thought are universal and to impose them on the rest of the world is the
surest way to disaster. Old Europe knows a thing or two about it, having
trodden that path time and again. France in particular has always finally
come up against the limits of its universalist pretensions, from the
Napoleonic campaigns to the Indochinese War. Similar disappointments
await the utopia of a globalized world exchanging market values and human
rights in pidgin English. The radical individualism that has taken hold of
legal thought has transformed the beliefs underlying Western legal systems
into some transcendent Law which is then imposed on the whole wide
world. That is how we arrive at a Western fundamentalism which cannot
but fuel the fundamentalisms of other systems of belief. If we claim to
make the world uniform, we wreck all chances of unifying it, and
dissolving our legal heritage into a collection of individual rights secured by
a supposedly universal Law is the surest path to a ‘clash of civilizations’
where belief confronts belief, armed to the teeth.

A better solution would be to return to what has always been the
distinctive feature of legal systems: not the beliefs they contain, on which
the West has flourished, but the resources of interpretation they harbour. A



legal framework, like any other normative system, fulfils the function of an
interdiction. It is a word imposed on all, and interposed between each
person and his or her representation of the world. Everywhere else, this
anthropological role has been assigned to religion, which endows human
lives with a common meaning and can thus fend off the danger threatening
each of us of succumbing to our own private madness, as from our entry
into language. The specificity of the law in this sense, since its emergence
in Graeco-Roman Antiquity, is that it has progressively moved away from
its religious origins to arrive at what Louis Gernet calls a ‘secularization of
speech’.43 It has become a technique of interdiction: a technique, because
its meaning is not sealed within the letter of a sacred and immutable Text
but, like any other technical object, depends on the objectives that people
have set for it, and these are human, not divine, ends; and a technique of
inter-diction, which interposes a realm of shared meaning transcending the
individual and carrying obligations with it, between people, and between
people and the world, and so transforms each of us into a link in the human
chain.44 Law has served many varied purposes in the history of political
systems as in the history of science and technology, but it has served these
by subordinating power and technology to human reason. It is therefore as
misguided to reduce law to a ‘mere technicality’ empty of meaning, which
people tend to do today, as it is to subsume it under the supposedly
immutable rules of a hypothetical Natural Law, as people did in the past. In
either case, law’s essential quality is neglected, namely that it can temper
the most varied forms of political power or technological prowess with a
measure of reason.

It is this quality that should be borne in mind and defended today. While
it would be madness to seek to make the law into an instrument for
spreading our beliefs abroad, we can reasonably hope that the resources of
interpretation provided by our legal technique may save us from an inward-
looking attitude by forcing us to see justice also through the eyes of others.
Since the dogmatic resources of the law are grounded neither in a
declaration of faith, sealed once and for all in the letter of a Text, nor in the
certainties of a fetishized science, they can at best found a fragile
equilibrium which will always be exposed to the temptation of
fundamentalism. This temptation has two sides to it, legal nihilism and
religious fanaticism, which today reinforce each other and, in depriving
present and future generations of a universe of meaning which precedes



them, cannot but unleash violence. Law is not the expression of a truth
revealed by God or discovered by science; and it is not simply a tool which
could be judged on the basis of its efficiency (efficient for whom?). Like the
measuring instruments in Dürer’s Melencholia, its role is to come as close
as possible to an accurate and just representation of the world, in the
knowledge that this can never be achieved absolutely.



Part One
LEGAL DOGMA:

OUR FOUNDING BELIEFS



1

THE HUMAN BEING AS IMAGO DEI

It is precisely the characteristic feature of the awakening human spirit that a phenomenon has
meaning for it.

Wittgenstein1

Let us learn our limits then: we are something, but we are not everything. Such existence as
we have hides from us the knowledge of first principles, which arise out of nothing; and the
littleness of our being conceals the infinite from our sight.

Pascal2

The oldest written narrative to come down to us is the epic of Gilgamesh.3
It recounts the wanderings of a young king, half man, half god, who, after
losing his companion and double, Endiku,4 scours the universe seeking a
reply to the question: ‘Why is there death? How can we avoid death?’ This
question, which is as old as humanity itself, still torments us today. If
research projects in genetics and biotechnology attract so much funding and
stir such passions, it is because they hold out the promise of answering it
one day. What age-old dreams biology is currently vested with: the dream
of discovering the hidden building blocks of the human being, of having
perfect children, of knowing and mastering the ultimate causes of illness
and old age or of living on through a replica of oneself! Science and
technology today elicit the same mixture of hope and fear as did the
building of cathedrals a few centuries ago. Every large town wants its
science park or cyclotron, and opens its purse liberally to attract scientific
infrastructures to its area. While we may not be convinced that synchrotrons



or biotechnology centres will leave behind them for future generations
wonders comparable to Gothic art, we cannot really be surprised that now,
as in the past, vast sums are lavished on revealing the mysteries of the
universe. But whereas, for a religion, transcending the human condition is
reserved for another world, science and technology let us glimpse this
possibility in the here and now. Today, as in all other epochs, human beings
do not escape their secret desire for immortality, but the singular character
of this desire in the West, where the human being is conceived in the image
of God, is revealed in a combined fear of and faith in scientific progress.
Since our identification with God has outlived the disappearance of its
religious roots, we are tempted to throw off any and every limit; but this
dream of limitlessness contains within it a destiny of decomposition, since
in decay alone are the limits of the human being truly abolished.

The Normative Institution of the Human Being

Nothing is more difficult to grasp than what founds us. We all believe in the
first article of the Universal Declaration of Human Rights, which states that
human beings are born free and endowed with reason, and so we have
difficulty admitting that reason and freedom are precarious constructions
which have an institutional basis. The limits of the sovereignty of the
human mind are only perceptible when we reflect on ourselves and on the
fragility of our rational faculty. Even someone who is a convert to the
reassuring certainties of cognitivism and who conceives his mind as a
computer with a human face, capable of processing huge quantities of data,
may well, if he reflects on what he really knows, respond in the terms of
Saint Augustine:

This faculty of memory is a great one, O my God, exceedingly great, a vast, infinite recess.
Who can plumb its depth? This is a faculty of my mind, belonging to my nature, yet I cannot
myself comprehend all that I am. Is the mind, then, too narrow to grasp itself, forcing us to
ask where that part of it is which it is incapable of grasping? Is it outside the mind, not
inside? How can the mind not compass it? Enormous wonder wells up within me when I
think of this, and I am dumbfounded.5

If each of us feels threatened with being dumbfounded, it is because
each mind, like Saint Augustine’s, is too narrow to encompass itself and has
to look beyond itself to find the grounds of its being. Like every living
creature, the human being experiences the world firstly through the senses;



but, unlike all others, the human being has access, through language, to a
universe beyond the here and now of sensory experience. The finite nature
of our organic, biological life is supplemented by mental representations,
which know no limits. A child who appears to be making sandcastles is in
fact building fortresses populated by creatures he has invented and over
which he rules; he may be there on the beach but the story he is telling
himself spirits him away to the distant times of knights, deep in a forest, or
else to another planet in a spacecraft. Through the words he whispers to
himself or exchanges with his playmates, he experiences an intoxicating
freedom which no animal has ever known, as he invents other possible
worlds where he can fly, have a double, become invisible, become an ogre
or a giant … a world in which he confers sense on the objects he creates or
the drawings he makes, and which has thus become the visible imprint of
his mind.

Once we have entered this symbolic universe, only clinical death can
remove us from it. We thus evolve in the physical universe of our biological
being and its natural environment, and also in the symbolic universe of
words and objects that the human mind has endowed with meaning. This
piece of carved wood is certainly made of wood and as such belongs to the
natural world around me, but it is also a stick, a technical object, and which
has significance, as any potential opponent will be quick to notice.6 The
word ‘No’ is indeed a physical object – it can be analysed phonetically or as
ink on paper – but it is also a word that, unlike a cry, derives its sense from
the place it occupies in the structured totality of signs that constitute the
English language.7 Human beings attain a freedom that is truly vertiginous
through the act of crafting objects and through the words that designate
them. It is the freedom to reconstruct the world in their image, to wrest
themselves from the weight of things by endowing them with meaning.

But one does not just wander into the universe of sense without
knocking. If we are to take up a place within it, we must first abandon the
wish to fashion the world in our image alone and learn to recognize the
limits of our subjectivity. We are metaphysical animals, and always risk
being carried away by the giddying powers of our imagination. In using our
mental faculties we must therefore learn to discern what is imaginary and
what is real in this world of symbols which both links us to and separates us
from the physical world. Whoever is imprisoned within the confines of their
own vision of the world, oblivious to the sense that others give it – and who



is therefore incapable of communicating that vision – is literally self-
estranged. We may enter the universe of sense only on renouncing the
pretension to dictate the sense of the universe and on recognizing that this
sense cannot be embraced by one person alone.

Modern science abandons this pretension to give meaning to the world
more radically than any other discipline, since its goal is the world of the
senses and not that of sense. A procedure is truly scientific when it no
longer asks the question why? but the question how?: no finality is
presupposed, and no ‘spirit’ is posited within the object of scientific
investigation. The latter may be explained only by the interplay of the laws
governing matter. This is the position of science even when it examines the
ultimate origin of things. The hypothesis of the Big Bang aims to explain
how, and not why, the universe came about, and hence it is fundamentally
different from the narratives of origins that one finds in every religion and
which give meaning to the human condition. But whenever a scientist
claims to explain the meaning of human life in the name of science, he or
she is in fact doing anything but following scientific procedure and is
giving way to scientism. A truly scientific method aims to efface the subject
in favour of the object and cannot therefore explain what founds the
subject.8 It is obliged to postulate that people are capable of agreeing on a
representation of the world that is compatible with the evidence of the
senses. This capacity is human reason, which is not an effect of scientific
procedure but its very condition.

Human reason is therefore always an accomplishment, the precarious
establishment of shared meaning which we can all believe in because it
accounts for our sensory experience. It is based on certainties that cannot be
demonstrated, on dogmatic resources that bridge the world of sense and the
world of the senses. These certainties may differ from one society to
another or from one period to another but our need for them is unchanging.9
There is no objective sense to be discovered in the world of nature; sense is
necessarily posited. In order to become rational subjects, human beings
must first enter a symbolic universe which attributes sense to them and to
the things that surround them. They are credited with a meaning to their
lives before being indebted for the life they have received. Teaching a child
to speak is the first way of honouring this debt, but learning a language
involves accepting the rules that govern it, and it is on this condition alone



that the child will later be able to give free expression to his or her thoughts
and bring forth new ones. Saussure noted that:

When a philosopher or psychologist […] announces a new system, doing away with all
previous notions, the thinker’s new ideas, however groundbreaking, can only be classified in
the terms of the language in use. None may come to be classified under an existing word by
chance […] Furthermore, there will always be a particular term which ALREADY
corresponds better than others to the new distinctions.10

We are all subject to the heteronomy of language. It constitutes the
condition of any discussion and thus cannot itself be debated. A world
where each of us had to, or sought to, reinvent language would be a world
of madmen; shared meaning implies calling a spade a spade without
wondering why one says ‘spade’. Similarly, there is no reason why one
should drive on the left rather than on the right but if we each had to make a
decision about this at every moment, deaths on the road would rise to
millions. Language, customs, religion, law and rites are all founding norms
of human life. They ensure an existing order within which people can act,
even if their actions call this order into question.

The institution of reason is what allows every human to reconcile the
finitude of their physical existence with the infinity of their mental
universe. In order to achieve this, we must learn to inscribe within the
universe of sense the threefold limits placed on our biological existence:
birth, sex and death. Accepting these limits is already the exercise of
reason. When we give meaning to the fact of birth – our birth and that of
our children – we have understood that we are inscribed within a chain of
generations, that we live indebted for the life we have received,11 and from
this we can come to understand the idea of causality. When we assume our
sexual identity, we understand that we embody only half of humanity and
that we need the other half, and from this we come to understand the idea of
differentiation, and learn to relate the part to the whole. When we learn to
accept our death, we conceive that the world will outlive us, that our life is
subject to a constraint on which we have no purchase, and thus we come to
understand the idea of the norm.12 In every society, the process of
humanizing the anthropoids we are involves giving sense and form to these
three limits, thus enabling us to become rational beings. That is the purpose
of what can be called the religious sentiment, in its broadest sense, which is
a distinctive feature of humanity, and which situates each person’s life



within a framework which transcends them.13 The Western world today is
no exception to this rule and its ‘disenchantment’ does not go so far as to
reject funeral rites altogether and treat corpses as mere refuse.14 Or rather,
when it treats them in this way – as the world of the Nazi concentration
camps has shown us – it has sunk into scientistic madness, reducing man to
the status of a thing. Collective irrationality and negation of the meaning of
human existence are two sides of the same coin.

The fact of endowing sexual difference, birth and death with meaning
does not imply that the human being is incapable of imagining a world
where these limits could be dispensed with. For the Vedic gods, the notion
of filiation goes in both directions, with fathers being sons of their sons or
even their own sons.15 Angels, in the monotheistic religions, have no
sexuality and know no death. The theme of the pregnant man is present in
the Bible (the account of the birth of Eve from Adam’s rib16) and in Greek
mythology (Dionysus, born of Jupiter’s thigh17), not to mention one of the
many forgotten episodes in the recent history of biology, that of
reproduction through parthenogenesis.18 If the idea of cloning human
beings gives rise to such heated debate today, it is because it draws on this
collective fantasy of a superhuman universe. Being able to produce replicas
of ourselves holds out the promise of eliminating in one go all three of the
limits placed on the human condition: it would free us from the succession
of generations, from dependence on the opposite sex and from death, by
enabling us to continue indefinitely. Dreams of duplication are nothing new.
Stories of doubles abound, in all civilizations, mostly concerning twins and
the particular dangers attached to them.19 The theme of the double has also
inspired many works of fiction. What all these stories have in common is
that they always end badly for the cloned character (for example in the
films Confessions of a Rogue20 or The King and the Mockingbird21) and
also for the clone (for example, the clone of Professor Mortimer22).
Doubles always meet a sorry end because, while they are absolutely sense-
less, they also trigger a fantasy that is so powerful that the tale can end only
with the death of the original or the copy. Yet people argue that when
humankind harboured the dream of flying off into space like an angel, or
like Icarus, such a venture was likewise considered doomed, until aviation
made it possible. Why should it not be the same for cloning? Is it not the
distinctive feature of human beings to use their imagination to transform the



world, and push back ever further the limits of their condition? Since
science gives us a glimpse of the technical possibility of self-replication,
why should it be forbidden? Should not everything that is possible and
conceivable be realized?23

Human cloning is not, however, just another technological project. Its
goal is not to extend human mastery over nature but to dissolve the very
limits that constitute the human being; it is in the field of eugenics rather
than of aviation that a historical precedent should be sought. An aeroplane,
just like the first hewn stone, imprints the mark of human will on an
external object, whereas eugenics and human cloning aim to imprint the
will of some humans on the creation of others. Humanity will then be
divided between producers of people and people produced, under the aegis
of the ‘laws of science’.24 In producing humans in his own image, Man
would realize his wildest dreams of occupying the position of God the
Father, the absolute Father who is neither the son nor the husband of anyone
and who is therefore freed from all the limits defining the human condition.
Human beings would be replaying Genesis on their own terms, no longer
simply procreating as links in a chain of generations whose meaning goes
beyond them, but becoming Creators, the ultimate Origin of beings
programmed by them. The project of human cloning effects a passage to the
limit of the Western conception of the human being, treating this being both
as omnipotent creator and as pure object of technological manipulation.
This project could only emerge in the anthropological context of the West,
which conceives Man in the image of God. It is part of a much older and
more deeply rooted movement by which scientific rationality is transformed
into scientistic madness. In order to understand this movement, we must
revisit the properly Western conception of the human being and examine
how it differs from all others.

The Legal Foundations of the Person

Like all other societies, our own is founded on a certain conception of the
human being that gives meaning to our lives. From a legal point of view, we
consider humans to be endowed with reason, and subjects of inalienable
and sacred rights. But from a scientific point of view, humans are objects of
knowledge whose behaviour can be revealed and explained by biology,



economics, the social sciences, and so forth. These two aspects of the
human being – subjective and objective – are two sides of the same coin,
since it is only in the light of a certain conception of the mind that the body
comes to be considered as a thing.25 The concepts of subject and object,
person and thing, mind and matter are defined by mutual opposition, each
conceived in relation to the other. Positive science is entirely reliant on
these concepts, and its own activity would be impossible without the
postulate of a human being capable of rational thought. This postulate is
precisely not the result of scientific demonstration, it is a dogmatic
affirmation, developed in the history of law and not the history of science.
Contemporary scholastic quarrels that set a ‘materialist’ neurologist against
a ‘spiritualist’ philosopher26 would be quite simply incomprehensible in a
system of thought not based on these dichotomies. The culture of imperial
China, for example, which had no notion of the subject,27 could evidently
not qualify certain persons as ‘objects’, as was the case in imperial Rome,
and therefore had no notion of slavery in its precise sense. Before medicine
could be conceived as a science, and work as a negotiable commodity, the
human being had first to be conceived as a material object. Modern science
and economics would not have seen the light of day without the specifically
Western legal configuration called the human being.

Our Western conception of the human being as an abstract universal,
born free, endowed with reason, and equal among equals,28 won out only at
the end of a long historical process which stretched from the development
of Roman law to modern declarations of rights. And it is only in modern
times that the relation of subject to object and of spirit to matter has become
a general principle of intelligibility and domination of the world.29 This
new way of understanding the world started in the sixteenth and
seventeenth centuries, in the wake of the Humanist critique of the
knowledge system of the Scholastics and Glossators. It introduced the idea
of a science founded on the Cartesian cogito and of a ius commune,
governed no longer by reason of State but by the state of reason (‘non
ratione imperio, sed imperio rationis’).30 The ensuing period, which leads
to our own, opens with the Enlightenment. It is characterized by the
disappearance of God from the socio-political scene, which is why it is
interpreted as a desertion of religion and a ‘disenchantment of the world’.31

However, it could equally be interpreted as a triple re-enchantment: of



science (which replaces religion as authorized truth on the scale of the
universe); of the State (promoted to the status of omnipotent subject, living
and supreme source of laws); and lastly of the human being, whose finality
is henceforth found within himself, divorced from any reference to the
divine. This process was accompanied by the rewriting of the human
being’s origins – from Hobbes and Rousseau to Rawls – and the founding
of a Religion of Humanity, linked to scientific positivism32 and endowed
with its Ten Commandments: the Universal Declaration of Human Rights.

Contemporary debates on bioethics have much to gain from taking into
account the history of our conception of the human being, which is part of
the history of the Christian West. The conception we have inherited is that
of the imago Dei, the human being conceived in the image of God and
destined to achieve mastery over nature. Like God, the human being is one
and indivisible, like God he or she is a sovereign subject endowed with the
power of the Word and, like God again, the human being is a person, an
incarnate spirit. But, while conceived in the image of God, humans are not
God. Their particular dignity is not self-created but stems from their
Creator, and it is a dignity that is shared with all other humans. This is why
the three attributes of the human being – individuality, subjectivity and
personality – each have a double value: as an individual, each one of us is
unique, but also similar to all others; as a subject, each one of us is
sovereign, but also subjected to the law; as a person, each one of us is spirit,
but also matter. The secularization of Western institutions did not eradicate
this anthropological configuration, and the three attributes emerge again,
each with its double value, in declarations of human rights. The reference to
God has disappeared from the law of persons, but what has not disappeared
is that, logically, all human beings must be referred to an authority that
vouches for their identity and symbolizes that they are not to be treated like
a thing.

The Individual, Unique and Identical
In order to grasp what is distinctive about our individualism, what better
method than to take an outsider’s view, for example the illuminating
remarks of the African sage Amadou Hampâté Bâ. When asked what he
understands by human identity, he replied with the following anecdote:
‘Every time my mother wanted to speak with me, she first called for my



wife or sister and said: “I desire to speak with my son Amadou, but I would
like to know beforehand which of the Amadous which inhabit him is there
at present.” ‘33 This reply, which we feel intuitively to be extremely
profound, is at the same time disconcerting, because it undermines what we
take to be the hallmark of human identity: its indivisibility. In our legal
tradition, a person is one and indivisible, from birth to death, a single
whole, and not a space of multiple coexisting characters. We are equally
disconcerted when we learn that, in Melanesian countries, people may be
defined as empty spaces characterized by all the bonds linking them to
others (father, uncle, spouse, clan),34 rather than, as in the West, as
substantial egos that freely forge social links rather than being fashioned by
them. While in most other civilizations people consider themselves to be
part of a whole which both surrounds and goes beyond them, which has
preceded and will outlive them,35 our legal tradition leads us, on the
contrary, to see the person as an elementary particle of human society, an
individual in both the qualitative and the quantitative sense. Qualitatively,
the individual is made in the image of the monotheistic God, and so is a
unique being, incomparable to any other, and his finality is found within
himself. Quantitatively, the individual is an indivisible and stable entity.
Both self-identical and identical to all others, the individual is the basic
accounting unit par excellence. Thus conceived, all human beings are
necessarily equal since each is made in the image of God, even if they are a
woman, a slave or a heretic; and each is both unique and similar to all
others. The principle of equality is still traversed, in its most modern and
secularized version, by this tension between the two facets of individual
identity: we are all alike and hence all identical; and we are also all
different, for we are each unique.

Since all individuals are identical, they are like mirrors set at the same
distance from the godhead or, to put it in the ‘secular’ terms of the
Preamble to the French Constitution of 1946, they each hold ‘sacred and
inalienable rights’ equally. Our identity is fundamentally the same as that of
any other person, and any difference based on sex, race, religion,
nationality, age, et cetera, may be disqualified as a prohibited
discrimination. In the arresting words of Saint Paul: ‘There is neither Jew
nor Greek, slave nor free, male nor female.’36 Hence the seminal role of the
principle of equality in our legal and political traditions.37 We all have the



same rights and duties, and we are all identical, which implies that any one
person can always be replaced by another. Consequently, a person may
occupy all positions within society, while not being absolutely identified
with any of them.38 Such a conception is very different from, for example,
the caste system, which assigns a particular function to each person in their
present life, with social mobility coming into play in the cycle of
reincarnations.39 Insofar as each person is replaceable, each is also
quantifiable and can be apprehended as an accounting unit. This quantifying
tendency is evident in the history of our political institutions, in which the
law of numbers has come to override any qualitative considerations,
resulting in a purely arithmetical conception of the majority principle.40 It is
also at work in the increase in economic and social statistics, which has led
to the emergence of a new type of norm: legal norms, deemed arbitrary
because they are based on a qualitative appreciation of people and things,
are increasingly challenged by technical norms, deemed valid because
founded on the quantification of these.41 As an accounting unit, the
individual is also a stable entity which remains essentially unchanged from
birth to death. In the terms of Hauriou:

individual legal personality appears to us as continuous and self-identical; it emerges at the
same time as the individual and is immediately constituted; it remains unchanged throughout
its existence and unfailingly subtends unchanging legal situations; it is watchful when Man
sleeps, and remains sane when Man loses his reason.42

This fiction, which is the cornerstone on which economic theory in its
entirety rests, is obviously completely foreign to certain great traditions
such as Buddhism, which emphasizes on the contrary the impermanence
and instability of the physical and psychical states of the human being.43

Lastly, since we are all made in the image of God the Father, we are all
related to some degree, we are all brothers, and therefore obliged to extend
help and assistance to each other. This spirit of universal brotherhood is
asserted in the first article of the Universal Declaration of Human Rights.
From it is derived the principle of solidarity, which inspired the
establishment of the Welfare State.

But each individual, made in the image of the one God, is also a unique
being, different from all others. The individual’s radical singularity is not
the result of objective factors present from birth, but is expressed in the
individual’s exercise of his or her freedom. It is through competition with



others that human beings, born free and equal, are revealed to themselves
and to others. This conception of election, which is a driving force behind
the market economy, came to dominate with Protestantism.44 According to
the Protestant ethic, our works do not give us any particular access to the
afterlife, but reveal what we are in this world, with material success being
consequently an external sign of salvation.45 Louis Dumont described this
feature in saying that, in the Protestant worldview, there is inside each of us
a monk.46 One could add that it is a ‘fighter monk’, since free competition
between formally equal individuals becomes the sole criterion of justice.
When competition is thus elevated into the organizing principle of private
life (freedom in marriage and in personal life), of politics (free election of
leaders), of civil administration (free access to public service positions) and
of economic life (free competition), it becomes the very motor of social
existence rather than being confined to its margins as something dangerous
and deathly.47

The invention of legal personality enabled this individualistic notion to
invade every human community or society. Legal personality allows every
form of association of individuals, whether based on having things or
having ideas in common, to constitute itself in turn as an individual.48 That
is how homo juridicus comes to treat a plural like a singular, an ‘us’ like an
‘I’ capable of interacting with all other individuals on an equal footing. The
cornerstone of this human order composed exclusively of individuals is a
supreme individual posited, again on the model of the imago Dei, as one
and indivisible. Such is the French Republic, one of the first forms of the
State to be divorced from any sort of religious reference, and to incarnate,
one and indivisible, an immortal Being which transcends the individual
interests of its members (unlike the guilds which were instruments in the
service of their members).

The Subject, Sovereign and Subjected
A subject is one who is the cause of something, first of all through his or
her words:49 he or she speaks and the spoken word is law. In the Christian
tradition, this capacity to organize the world through speech is the first
attribute of God: ‘In the beginning was the Word, and the Word was with
God, and the Word was God. The same was in the beginning with God. All



things were made by him; and without him was not any thing made that was
made.’ This famous opening to the Gospel of Saint John, in which
metaphysics is identified with language, and language is made into the
ultimate key to the sense of the universe, is the most remarkable expression
of a conception that exists in other forms in many other civilizations. ‘To be
naked’, says the African luminary Ogotemmêli, ‘is to be speechless’, and
speech was the first garment to be thrown down on the world by the god of
water in order to confer order upon it.50 In the Confucian tradition, a sound
order is inseparable from correct use of language because the existence of
things in their individuality depends on their correct designation.51 In the
Cratylus, Plato evokes the figure of the legislator of language, ‘of all the
artisans among men the rarest’, whom he compares to a weaver capable of
reproducing in each name the form appropriate to it.52 In the Koran, God
entrusted Adam with the secret of the ‘veil of the name’ by which things are
concealed, with human beings acting as God’s khalifa, his lieutenant on
earth.53 Moreover, it is well known that the regula, the rule, appeared in
Roman law as a synonym for definitio.54 These are just a few examples of
the anthropological wisdom of which the New Testament was neither the
first nor the sole expression: that the supreme normative power is the power
of naming, of establishing categories of thought, and that this heteronomy
of language is indispensable to human life.

What characterizes the Christian West alone, by contrast, is the idea that
God has posited his laws within Nature. His Word is expressed not only in a
sacred Text, a revealed Law, but also in the laws that God has inscribed
within the ‘Great Book of Nature’ (and today in what scientists have called
the ‘Great Book of the Genome’). In the Christian tradition there may be
one Law but there are two Books: the book of divine revelation and that of
scientific discovery.55 We are heirs to this dualism which is unknown, for
example, in the Islamic tradition, since for Islam God is only the source of
customs in the natural order, which may be overturned by His
omnipotence.56 The Christian God, however, is effectively bound to
observe the laws that He Himself has laid down; the omnipotence of His
Word is binding on Himself also. This conception also informs the sphere
of human affairs and notably the figure of the State, which is an offspring of
the divine figure of the Legislator: the rule of law implies that the State
should be bound by its own laws.



Another characteristic of the Christian world, or at least of Western
Christianity, is that it considers that human beings may appropriate the
power of the Word, its force of law, and in this way make themselves
subjects in the full sense, that is, primary causes of effects, and not effects
of a cause. The appropriation by the speaking subject of the normative
power of speech is absent from the great civilizations from which
Christianity stems. In Ancient Greece, which was one of the first
civilizations to develop the idea of civil law,57 democracy was considered
impossible without the prohibition of this sort of appropriation of speech.
That is why it was decided to remove the aspirate h from the alphabet, when
democracy was re-established and the Athenian laws were written down
(403 BC), since it symbolized the pneuma, the breath of life, the divine
inspiration and the spirit that binds men together in the political whole; the
heteronomy of the law seemed incompatible, for the inventors of
democracy, with the private use, in writing, of this breath which is the spirit
of the polis.58 Similarly, the Hebrew alphabet, which has no vowels, made
the Law inaccessible to anyone who was not of Jewish descent and who
was therefore unable to give life to the Text through restituting its divine
breath.59 The teachings of Islam also stress that it is impossible for the
individual to become legislator since humans are nothing in the face of the
omnipotence of God; even when they think they are laying down the law,
they are nothing but the instrument of ways that remain impenetrable to
them.60 Of the three religions of the Book, only Western Christianity has
fully endowed individuals with the quality of subjecthood. In the Islamic
tradition, God alone enjoys this quality, and in the Jewish tradition it is
accessible on earth only to the people of Israel, who are conceived of as ‘a
holy people of universal significance’.61

This capacity to lay down the law, as it appears in the Western tradition,
is expressed both in the human being’s attitude to things, and in the way
human relations are conceived. Human relations are submitted not to
religious law but to a human legal framework, whether in the form of
ordinary law founded – in democratic regimes – on the sovereignty of the
people or in the form of contract law founded – in a free-market context –
on the sovereignty of the individual. As sovereign subjects, human beings
are capable of being bound by their word and answerable to it; human
responsibility originates in free will, before any act, and not in the



consequences of acts, as is the case for example in Japanese culture.62 The
relation between human beings and things consists of the ordering of Nature
by technology,63 but no longer, as in other cultures, in the sense of efficient
bricolage,64 but as the implementation of the scientific knowledge of the
laws of the universe which humankind has discovered. The divine
prescription ordering humans to become masters of the universe has here
reached its logical conclusion: God has been dismissed and humans have
monopolized the attribute of Subject in a world governed by them and filled
with objects made in their image.

Yet the subject has not lost its deeply entrenched duality, despite its total
secularization. The subject of law is indeed a sovereign subject, that is, a
being born ‘free and endowed with reason’, autonomous and capable of
subjecting the world of objects to its will; the subject is the cause of effects
which it is answerable to and not the effect of a cause situated outside itself.
But the subject only gains this freedom insofar as it also remains a subject
in the etymological and primary sense of the term, that is, a being subjected
to the observance of laws (sub-jectum: ‘thrown beneath’), whether the laws
of the polis or the laws of science. This is how the human being is instituted
as subject of law: through a two-sided subjection in which autonomy is
achieved through the heteronomy of the law.65 In the West, as for other
cultures, there is no ‘I’ possible without an authority that guarantees this ‘I’,
or, to put it in legal terms, without an authority that guarantees personal
status. No one can make the sovereign gesture of altering their lineage, sex
or age. Such issues have long been referred to the religious authorities, and
still are in certain countries.66 In the West, it is the State which is nowadays
the ultimate guarantor of personal status; this status is inalienable, that is, it
lies beyond the domain of individual sovereignty. The rules determining
civil status or the conflicting dogmas concerning the legal personality of the
embryo67 may have replaced religious casuistry regarding the
administration of the sacrament of baptism, but the identity of the mortal
human being still continues to be governed by an immortal and super-
human subject. Even before arriving at the autonomy of the speaking
subject through the heteronomy of language, the human being becomes a
legal subject through the heteronomy of the law.

The Person, Spirit and Incarnate



The world is divided, as we see it in the West, into two distinct parts: on the
one hand things, on the other hand persons. This summa divisio goes back a
long way and is deeply embedded in our legal culture. It was first
systematized in the Justinian Code and reappears in the structure of the
French Civil Code. But whereas in Roman law the separation of things and
persons was relative, it has since taken on a normative value: it has become
unacceptable to treat the person as a thing and irrational to treat the thing as
a person. This separation has consequently acquired a dogmatic value, as
something self-evident which explains our entire vision of the world. It is a
powerful dogma, and informs the pairs of opposites within which our
scientific explorations have developed: culture/nature, spirit/matter,
psyche/soma, human sciences/natural sciences.

At the root of our notion of human personality are the personae, the
death masks of the ancestors.68 In Ancient Rome, personality was assigned
to the one entrusted with the imagines69 and the names of the ancestors: the
pater familias. In Roman law, not all human beings had full personality:
some were treated as things,70 while others simply partook of the
personality of the pater familias. There was no generic concept of ‘person’
but rather degrees of personality, from slave to pater familias via freedmen,
free sons and women, peregrines, and so forth.71 Only with Christianity was
personality attributed to every human being. In the two other religions of
the Book, God remains a Being that cannot be circumscribed –
aperigraphtos – and hence cannot be represented; the godhead cannot be
enclosed within the defining elements of the person, the name and the face,
which give a perigraphê (circumscription), a form and limits. By contrast,
through the Christian God’s incarnation in his Son, He acquires a face
(prosopon) and hence personality.72 Most of the theological debates of the
early Church concerned the issue of the dual nature of Christ, both divine
and human, to which the only solution found was the dogma of the Trinity.
These debates are the ground in which the Christian conception of the
human being takes root, a being made in the image of God and therefore
endowed with a dual nature, spiritual and temporal, and with a mortal body
housing an immortal soul. This conception was systematized by jurists in
the medieval period. Every human being without exception is a composite
of body and soul, a homo naturalis destined through baptism to become a
person in the Church.73 And the Church is conceived as the mystical body



of Christ, distinct from the believers who comprise it. During the same
period, the Church also served as a model for a figure which was to become
central to our contemporary political and economic life: the legal person, an
artificial being which binds humans together while transcending their
mortal condition.74

Marcel Mauss states that ‘our own notion of the human person is still
basically the Christian one’.75 It is notably the source of the principle of
dignity as it is proclaimed in the Universal Declaration of Human Rights
(article 1) or in laws on bioethics (article 16 of the French Civil Code). In
medieval terms, ‘dignity’ referred to a corporation that extended not in
space but over time, a corporation by succession. ‘Dignity’ produced the
fiction of a unity between predecessors and potential successors, who were
all present in and incorporated into the incumbent of the moment; by
definition, therefore, ‘dignity’ never died.76 The concept was first applied to
the royal function and began to be ‘democratized’ with the Renaissance
Humanists and firstly Dante, for whom every human, while a mortal being,
incarnated the immortal dignity of humanitas.77 True to its etymology,
‘personality’ remains a mask, but one that enables every human being to
partake fully of human dignity and to achieve scientific knowledge of
nature through the power of the mind, the cogito. As Descartes wrote in the
now famous Preamble to his Cogitationes privatae, ‘As I prepare to make
my entrance onto this stage of a world, where until now I have been but a
spectator, I proceed masked.’78

Personality is therefore the generic concept in which body and soul are
held together. It transcends the mortal nature of the individual and enables
him or her to partake of the immortality of the human spirit. But whereas in
other civilizations this communion presupposes that our personality be
progressively effaced before the absolute value of spirit, in the Western
world it takes the form of a revelation of spirit in the experience of its
mortal incarnation. The legal personality that is attributed in the Universal
Declaration of Human Rights to any and every human being wherever they
may be found (article 6), is like a blank page on which the individual is to
leave the mark of his or her spirit. The horizon of the ‘Human’ in the
Universal Declaration is the ‘free and full development of … personality’,
which justifies the attribution of rights without which this development
would be compromised (articles 22, 26, 29). Legal personality is therefore



simply a means guaranteed by law to enable everyone to realize his or her
personality on this earth, in a way that will identify him or her in the eyes of
contemporaries and of future generations. Recalling the etymology of the
term persona, which in Greek first meant the masks of actors, Heinrich
Zimmer notes:

The Western outlook – which originated with the Greeks themselves and was then developed
in Christian philosophy – has annulled the distinction, implied in the term, between the mask
and the actor whose face it hides. The two have become, as it were, identical. When the play
is over the persona cannot be taken off; it clings through death and into the life beyond. The
Occidental actor, having wholly identified himself with the enacted personality during his
moment on the stage of the world, is unable to take it off when the time comes for departure,
and so keeps it on indefinitely, for millenniums – even eternities – after the play is over.79

In stark contrast, one of the major tasks that Indian thought has
undertaken over the centuries has been to establish a clear frontier between
actor and role: ‘Piercing and dissolving all the layers of the manifest
personality, the relentlessly introverted consciousness cuts through the mask
and, at last discarding it in all of its stratifications, arrives at the anonymous
and strangely unconcerned actor of our life.’80 This attitude stems from the
inevitability of reincarnation and from a will to live tempered by
melancholy and weariness in the face of ‘the prospect of this endless before
and after, as though an actor should become suddenly bored with his
career’.81 In this world, the spirit is ensnared by a vital force which blindly
carries creatures away in an endlessly returning cycle. This is why in Indian
culture such prestige accrues to renunciation, to the figure of the ascetic,
who is like a renegade actor tired of playing role after role in this unending
theatre of life, and who decides to withdraw from the play. To the question
‘Who is this fool that keeps this dim-witted entertainment on the boards?’,
Indian philosophy replies that it is the human being, whose brain, tongue
and limbs are permanently possessed by the need to do something – and
who goes ahead and does it!82 Whereas Indian civilization sees personality
as a mask to be torn off, the West sees personality as a mask to be
fashioned. This difference is evident in funeral rites: Indian ritual, far from
preserving the physical remains of the deceased in order to immortalize the
memory of their personality,83 seeks to destroy them.84

One can understand in this light why Indian civilization, which in other
respects is so rich, has remained seemingly indifferent to the history of
humankind, seen as a ceaseless and laborious return to the beginning,



whereas the West has made History the very key to understanding the
human being. Just as a person’s spirit is revealed in their individual history,
so the history of humanity has always been endowed with meaning, in the
eyes of the West, whether in the guise of progress towards salvation, the
revelation of the human spirit to itself, or scientific and technological
progress. For us, history has a prophetic dimension and we intend to learn
from it; it is an ideology of progress based on theological suppositions
inherited with the Christian conception of the person.85 This would explain
why the first anthropologists tended to cast the societies they were studying
into some sort of prehistory of humanity whose deeper meaning basically
escaped them. As Wittgenstein notes:

Frazer is much more savage than most of his savages, for these savages will not be so far
from any understanding of spiritual matters as an Englishman of the twentieth century. His
explanations of primitive observances are much cruder than the sense of the observances
themselves. An historical explanation, an explanation as an hypothesis of development, is
only one kind of summary of the data – of their synopsis. We can equally well see the data in
their relations to one another and make a summary of them in a general picture without
putting it in the form of an hypothesis regarding the temporal development.86

Our conception of the person as spirit revealed in its incarnation also
forms the basis of our understanding of rights in the West. This conception
is explicit not only in the legal status of the body but also in the status of
things that bear the imprint of the human spirit. The Church considered the
human body as a temple for the immortal soul, and we still consider it to be
the seat of the personality; it is treated as a sacred object, from before birth
to after death. Law also protects intellectual works, that is, those that bear
the imprint of the personality of the author. The person assigned ‘paternity’
of the created work has moral rights over it, even if it is transferred into
other hands, and even after his or her death.87 The works that are the most
brilliant illustrations of the dignity of the human spirit are even partially or
totally banned from being traded and come under what French law calls
‘cultural heritage’.88 Such works become part of the Nation and as such are
legally consecrated, in the original sense of consecratio: they pass from a
profane to a sacred space. Lastly, human labour, which is a point of contact
between spirit and thing, is subject to specific measures allowing it to be
transformed into exchange value while also precluding that the worker’s
body be treated like an object to be traded.89 The notion of person is what
allows us to think matter and spirit in their unity and not as two radically



distinct universes. This unity forces us to take into account the existence of
sacred things (the body, intellectual works), at the frontier between people
and things. These cannot be treated simply as objects put at the disposal of
the human being; they possess a meaning of their own which is not to be
altered by any contrary meaning. The prohibition they represent produces
the desire to transgress it, in the sadistic desire to view the human body as
merely a thing subjected to the omnipotence of someone else’s mind or the
technological desire to transform the body into a creation of the human
spirit. Personality is therefore not a biological given like genetic makeup or
blood group, it is a dogmatic construction which would collapse if people
could treat it simply as they pleased.90 The principle of the inalienability of
civil status is the expression of the prohibition that surrounds personality,
and it also posits the existence of a third party which guarantees this status.

The Third Party as Guarantor of Identity
The individual, the subject, the person: these are the three pillars on which,
in the West, the human being rests. What they have in common is their
irreducible duality. The individual is both unique and like others; the
subject is both sovereign and subjected; the person is both flesh and spirit.
These three terms also provide the categories of thought through which the
apparently contradictory facts of human experience may be grasped in their
logical unity and the universe of the senses may be reconciled with our
demand for sense. When we represent the human being as a unique and
indivisible individual, both equal to and irreducibly different from all
others, we are performing an act of faith which clearly falls outside the
realm of experimental science. It is likewise for our notions of subjectivity,
encompassing heteronomy and autonomy, and of personality, encompassing
body and spirit. This anthropological structure cannot be established on a
scientific basis, since science itself results from this structure when it posits
the human being as subject of knowledge capable of observing itself as
object of knowledge. Our faith in this conception of the human being is not
a private affair, as religious faith has become today, but a belief shared by
all. It supposes the existence of an ultimate point of reference symbolizing
and guaranteeing what the American Declaration of Independence calls
‘self-evident truths’; and it invests these with dogmatic value.



In a radically secular legal order like the French Republic, it is the State
that occupies this position of ultimate reference.91 The State has taken over
from the Church, but as a ‘transformed Church’ which is exclusively based
on the representation of individuals.92 The State is the cornerstone of the
organization of the socio-political whole and is the immortal representative
of the attributes of the human being, divested of their negativity: unique,
without equal; sovereign, subjected to nothing other than itself; spirit of the
community, undying because its physical body is the people which is
constantly regenerated. The State is a transcendent person bearing
prerogatives to which the ordinary law does not apply and is also the
ultimate guarantor of the legal personality of the real or fictive beings that
are referred to it. Without this pinnacle to the system, our anthropological
configuration would simply come apart. Yet the exclusive reference to the
State as guarantor of identity is the exception rather than the rule. In
numerous countries, including Western ones, questions of civil status
continue to be wholly or partly the remit of religion. For example, in the
United Kingdom, couples have the choice between civil marriage and a
limited number of religious marriages, and this is the case in a great many
European countries93 where the State plays only a secondary role as
ultimate guarantor of the status of persons. For human identity is, in the last
resort, always an issue of faith, in the two senses of confidence and belief –
such that when citizens cease to identify with the Republic and its values,
the religious underpinnings of society tend to re-emerge in various forms,
even in countries like France that are at first sight thoroughly secular.

Towards Total Emancipation: Humanity Decomposed

Techno-science issues directly from the anthropological structure that
characterizes the West, and is also the key to its domination over the rest of
the world. But scientific method requires that the beliefs on which it is
founded be forgotten, and its own history along with it. Guided by the
omnipotence of the cogito and plunged into the universe of things, science
sets about treating the human being as an object. This is also true of
sociology, for example, when it seeks to be recognized as a science and
claims to observe individuals as ‘ “particles” that are under the sway of
forces of attraction, repulsion, and so on, as in a magnetic field’.94 It is even



more evident in the case of modern biology, which reduces living beings to
their physico-chemical makeup and rejects every form of ‘vitalism’.95

Eminent biologists for whom even the notion of ‘genetic programme’ has
finalist intentions nowadays maintain that ‘life does not exist as such as a
scientific object, since its mechanisms can be reduced to chemical
interactions’.96 That the life sciences should deny that the existence of
living beings can be the object of scientific enquiry demonstrates just what
asceticism is required by the scientific method! It is of course
comprehensible that, from a methodological point of view, a biologist might
be led to the conclusion that ‘life as such does not exist’ (whatever
questions this kind of affirmation might raise as to the pertinence of the
paradigms of biology, considered as a life science). One could concede even
more readily that ‘man does not exist as such as object of science’,97 if only
this idea were to lead certain economists, sociologists or linguists to make
their scientific claims with a little more humility.98 But doubting the
existence of life, man or the universe has invariably led to nothing more
than the spontaneous rediscovery of the experience of the Cartesian void
and the proud solitude of the cogito. Whereas if neither life nor man may
constitute objects of science as such, this only confirms the suspicion that
science is radically unfitted to the task of grounding any type of claim
concerning the ‘ends’ that might give meaning to human life.99 This
incapacity is unimportant as long as science remains subordinated, as a
specialized activity, to the dogmatic structures that give meaning to the
human being and society. But as soon as these dogmatic structures are
themselves subordinated to science, understood as the ultimate foundation
of laws, this incapacity is fatal:100 science exceeds its sphere of validity and
degenerates into scientism.

Scientism emerges when science, like a river in spate, bursts its banks.
The field of science is abandoned, a field of doubt in which truth is
understood to be forever elusive and capable only of a provisional and
approximate representation. When scientism takes over, it floods the
hermeneutics of human life with fetishized certainties it calls ‘scientific’.
This aberration is by no means restricted to the natural sciences. While it
frequently affects prominent biologists, when they claim to explain the
human being, it also characterizes many researchers in the social sciences
who aspire to become like natural scientists, trying their hardest to consider



the human being exclusively as a thing. Scientism may be recognized –
whether in the ‘hard’ or the ‘soft’ sciences – by the belief that the human
being is an object that can be exhaustively explained, and that nothing can
be known about humans that the natural sciences will not one day discover
and allow us to master. Its motto could be the headline that appeared on the
front page of the French daily Le Monde, announcing that the human
genome had been deciphered: ‘Man laid bare’ [‘L’homme mis à nu’].101

This viewpoint is to the knowledge of the human being what pornography
is to love. As such, why should we not display a similar tolerance towards
it, so long as we can steer clear of its tediously repetitive pronouncements?
After all – so the argument goes – scientism stems from the anthropological
structure of the West in its modern form, which conceives the human being
as capable of knowing and mastering the totality of the laws governing the
universe, while also being a thing subject to these laws. The only problem is
that the figure of the Third, the guarantor of identity, and with it the
dimension of the institution of the human being, have been lost along the
way. Why on earth should this bother us?

It should bother us because it is a breeding ground for what Pierre
Legendre, referring to studies on filiation, has called a ‘butcher’s
conception’ of humanity.102 Recent history has demonstrated just where the
reduction of the human being to a biological essence can lead. Its foremost
effect is to replace the founding beliefs of human-kind with the dogmas of a
fetishized science103 – the beliefs of others, of course, of Indian, African,
Asian, Muslim, anthropoi. The West has long since reduced these to the
status of objects of anthropological knowledge and classed them within the
prehistory of reason.104 But scientism has also replaced our own founding
beliefs, the beliefs that stem from the imago Dei and that ground the
Western conception of the human being. In a world in which science is the
ultimate point of reference, belief in the dignity of man is relegated to the
private sphere, along with religion, while the public sphere is concerned
with the ‘realism’ of the struggle for existence. This ‘realism’, which is in
fact a scientism, replaces belief, and is the basis on which people seek to
build the social and economic order.

The West’s loss of faith in the categories grounding the notion of the
human being has been a hallmark of the twentieth century, understandably
so, since it was no longer possible to believe in man’s humanity after the



First World War had exposed the murderous power of technology. When the
soldiers described themselves as ‘cannon fodder’, they better than anyone
put their finger on what was radically new in this industrial management of
massacre, and the reduction of the human being to the state of an animal to
be slaughtered. Hitler, an offspring of this war, learnt one lesson from it: ‘It
is not by the principles of humanity that man lives or is able to preserve
himself above the animal world, but solely by means of the most brutal
struggle.’105 He thus expressed, in Louis Dumont’s view, the only belief on
which Nazism was really based, ‘the struggle of all against all as the final
truth of human existence, and the domination of one man over another as
characteristic of the natural order of things’.106 Far from constituting a
pathological return to an immanent community, Nazism was a radical form
of Social Darwinism, in which no human reality was admitted other than
that of biological individuals ceaselessly involved in a conflict in which,
according to the Führer, ‘the stronger and cleverer win out against the
weaker and less clever’. Since the truth of the human being is exclusively
biological, there remains only physical similarity – racial identity – on
which the social bond might be founded, with the State being merely an
instrument for developing and maintaining a society where all would
ideally be identical.107 ‘We shape the life of our people and our legislation
according to the verdicts of genetics,’ said the Nazis,108 expressing a
conviction which today has become a commonplace: that knowledge of the
human being is the business of science, and the law must bow to this.

After the Second World War and the military victory over Nazism, the
West was confident that a world organized around universally accepted
values had been re-established. It was encouraged in this belief by the
implosion of Communism half a century later. The adoption of the
Universal Declaration of Human Rights in 1948 was intended as a
reaffirmation of the values inherited from Christianity and recast by
Enlightenment philosophy. The idea was to refound a religion of humanity
capable of bringing together all the peoples of the earth. At the same time,
the creation of a system of international organizations based on the
recognition of the inviolability of State sovereignty was intended both to
protect all States from the risk of new wars of aggression and to encourage
the spread of ‘social progress’, as the West understood it, to the poorer
countries, in the fields of education, culture, work and health.109 People



hoped these measures would prevent the return of modern forms of
barbarity in which the human being is viewed only as a biological animal
subject to the laws of natural selection. However, the refusal to admit that
Nazism was in fact a passage to the limit of the Western conception of the
human being,110 and not just some accident of history come from outer
space, precluded any critical reflection on scientistic ‘realism’, the feature
that the totalitarian regimes had in common. As Dumont remarks:

Hitler only pushed to their utmost consequences some very common representations of our
times, be it ‘the struggle of all against all’, a kind of commonplace for uncultured people, or
its more refined equivalent, the reduction of politics to the raw notion of power. Once such
premises are admitted, and with Hitler’s example at hand, one cannot see how the man who
has the means to do it can be prevented from exterminating whom he will, and the horror of
the conclusion demonstrates the falsity of the premises. Universal reprobation shows
agreement on values, and political power should be subordinated to values. The essence of
man’s life is not the struggle of all against all, and political theory cannot be a theory of
power but should be a theory of legitimate authority.111

Today we live in a ‘post-Hitlerian’ era.112 The memory of the crimes of
Nazism and the even more fragmentary memory of those of Communism113

have taken the place of whatever might have obliged the democracies to do
a bit of soul-searching – regarding economism, for example, which was
central to Communist ideology, or the biologism of Nazism. Far from being
a Nazi reserve, the paradigm of race was omnipresent in pre-Second World
War anthropology and biology in all Western countries.114 Since Western
democracies have refused to analyse what in their own systems might have
provided a seedbed for totalitarianism, they continue to believe that, in the
last instance, the economy determines social relations and that, also in the
last instance, biology is the way to gain knowledge of the human being.
Science occupies the structural position of the True formerly occupied by
the Church. Over the past half-century, the study of the genetics of
populations has given way to biomolecular genetics,115 with genetic
explanations116 simply replacing racial ones, but within a discourse whose
dogmatic structure has remained unaltered: the idea that the struggle of all
against all is the motor of history, no longer in the form of a collective
struggle of class or race but in the democratic form of individual
competition, generalized to all domains of human existence – economic,
sexual, religious, and so forth. This generates a vision of society not as a



whole but as a heap,117 as an aggregate of juxtaposed individuals motivated
by the pursuit of their own individual interests.

A collection of individuals only forms a whole if each refers to the same
organizatory principle, a common law which transcends the existence of
any single individual. The anthropological structure of imago Dei refers
each of us to a supreme Being which guarantees our identity. The sexed
being is referred to a single generic category – the human being – which
encompasses both sexes and on which the idea of a law of nations, common
to all humanity, is based. Likewise biology refers every organ, cell or gene
to a totality that transcends it: the human body. A totality is unthinkable if
the concepts of reference, hierarchy and common rule are rejected, if one
refuses to accept that, in the words of Canguilhem, ‘there is a kind of
domination of form over matter, a sort of subjection of the parts to the
command of the whole’.118 This is the difficulty biology experiences today
in its definition of the living being. As soon as it reduces the body to its
component parts and these to their physico-chemical elements, nothing can
be observed that might account for the living being as such. This leads to
the conclusion that the latter cannot in fact constitute an object of scientific
investigation. The dogmatic moment of the institution of the individual is
then transferred onto bits of body – genes, cells – which are supposed to
function according to the law of the struggle of all against all. As always,
our ideas of the human and the social body are interdependent, such that we
also see society as a mass of individuals in competition with each other. The
individual – a remnant of the structure of imago Dei – is conceived as an
elementary particle, a being that refers only to itself and has no need to be
instituted in order to become and remain a rational being.

The primary meaning of instituting the human being is setting it on its
feet, standing it upright,119 by inscribing it within a community of sense by
which it is linked to other human beings. Instituting the human being means
enabling it to occupy its place within humanity. This was the task of the
primary school teacher in the French Republican system (the instituteur).
The instituteur instructed young children in the subjects required by this
system, in order to enable them to act and learn independently in the future.
A very revealing terminological change occurred when these teachers asked
for the title of instituteur to be abolished – since it had become
incomprehensible – a request that was acceded to. They were thereafter
assimilated into the body of those who ‘publicly display their knowledge’



or ‘profess’ – the professeurs. As for the generic notion of the human being
which used to encompass the two sexes and to which every human being
was referred, it has been superseded by that of human species, which
equates the human with the animal. The generic category of humanity,
which transcends sexual difference and allows the human (homo) to be
thought of as a totality encompassing the masculine (vir) and the feminine
(mulier),120 has become incompatible with the contemporary credo which
reduces a person’s sex solely to their biology. This has led to a change in
the sense of the term ‘gender’ which, in the orthodoxy of Gender Studies,
now designates the arbitrary imposition of a sexed state, masculine or
feminine, on individuals who are free to shake it off. This is a world in
which, abetted by advances in biology and surgery, each person would
ultimately have the right to choose his or her sex and change it at will.121

When a pervasive scientism converges with the Western belief in
progress it produces an ideology of the unlimited which makes itself felt in
every sphere of human life. In the field of technology it is expressed by an
unshakeable faith in future discoveries that will be able to counter the
threats to our planet which our technological and economic hubris keeps
multiplying.122 In the legal sphere, it encourages the law to be considered
not as guarantor of personal status but as a constraint from which we must
liberate ourselves.123 In this secularized version of the end of the Law as
heralded by Saint Paul,124 freedom flows from faith in a human being
capable of auto-foundation and advancing towards a radiant future in which
each of us is subject only to the limits that we impose freely on ourselves.
Consequently, any limit imposed from the outside is rejected. The seductive
power of this fantasy is evident both on the Right and on the Left of the
political spectrum. In its right-wing version, the politics of deregulation is
confined to the economic sphere: homo oeconomicus must be delivered
from the laws by which he is fettered, so that he may enter into the free play
of contracts. In its left-wing version, the devastating effects of such
deregulation are (rightly) denounced, but exactly the same logic is applied
to the private sphere: any law that seeks to limit the free play of our loves or
loathings is viewed as negative, and a politics of deregulation of personal
status is actively promoted in the name of a struggle against the ‘last
taboos’. Both versions, at the end of the day, have very similar effects: the
return of the law of the fittest and a widening gap between a small number



of winners and a large number of losers. However, the problem is not that
of choosing between collective discipline and individual liberty, but of
redefining how they must necessarily be combined, in both private and
working life. A legal system does not fulfil its anthropological function
unless it guarantees that every newcomer on this earth finds a world that
pre-exists them and guarantees their identity over time, while also providing
them the opportunity to transform this world and leave their personal mark
on it. There is no free subject that is not subjected to a law that grounds it.

While the anthropological structure of the West, which has lost faith in a
third party that guarantees identity, continues to unravel under our very
eyes, wild theories flourish on its ruins. When the principles of equality and
individual liberty are no longer rooted institutionally, anchored in a
common law binding on all and independent of the whim of any, they can
be used to justify the abolition of every difference and every limit, that is,
they can generate interpretations that are sheer madness. Numerous
examples of this lunacy are provided by contemporary demands in Western
countries: to abolish the difference between the sexes,125 to ‘de-institute’
maternity,126 to consider the child as ‘a woman’s worst enemy’,127 to
dismantle the ‘specific status’ of children (assimilated to an oppressed
minority),128 to replace lineage with contract,129 or even, – and, in fact,
most logically – to claim the right to be mad.130 The Cité des sciences in
Paris organizes erudite seminars suggesting that procreation and filiation
should henceforth be understood in a framework ‘characterized by the end
of the monopoly on reproduction of the heterosexual parental couple, giving
way to a mobile system of people around the child, whose roles, and
cultural and biological filiations and sexualities, would no longer be stable
nor interrelated’.131 Today’s fascination with reproductive cloning is
understandable in this context: applied to human beings, it would allow
them to free themselves at last both from sexual difference and from
generational differences, in order to create this ‘mobile system of people
around the child, whose roles, and cultural and biological filiations and
sexualities, would no longer be stable nor interrelated’. It would look
something like a world of angels. Or else a world of wild beasts, since all
those who do not succeed in imposing themselves as masters on this
deregulated market of social positions will be judged to be alone
responsible for their misfortune and will be relegated to a sort of



subhumanity unfit to reap the benefits of a limitless freedom.132 Once
maternity has been ‘de-instituted’, we will have to build prisons for children
– and we already have to – since whoever does not find limits inscribed
within themselves will necessarily encounter them outside.

These are the forms through which the revolutionary inversion of law
and science, characteristic of the totalitarian regimes of the twentieth
century, has lived on. Law and the State, from this point of view, are
nothing but conventions that can be endlessly revised, instruments in
themselves empty of meaning and subordinated to the truths of science and
the irresistible progress of technology. They are no longer called upon to
serve the natural domination of one race or class over another, but the
individual in competition with all others for self-affirmation. This new
version of scientism, like its previous incarnations, leads to a dead end, and
a bloody one at that: it refuses to recognize the place of interdiction in the
institution of reason.

Canguilhem, noting that the biological organism is a rather exceptional
mode of being, since there is no difference between its existence and the
rule governing it, states that the situation is quite different in the realm of
human affairs, in which the rule is not immanent but necessarily external to
the ‘social body’.133 This explains why in medicine it is evil (illness) and
not good (health) that is the problem, whereas, for society, it is the
definition of what constitutes a just order that cannot be taken for granted.
Society’s rule cannot be found in itself; it necessarily proceeds from another
sphere which lies beyond both scientific research and individual whim –
even if the latter masquerades as ‘ethical’. Yet this rule is no less necessary,
in order to protect humans from their murderous and omnipotent fantasies,
especially when these are exacerbated by the power of technology. In every
civilization, the logic of interdiction responds to the need to place a third
principle between humans and their representations, whether mental
(language) or material (tools). This dogmatic134 function – of interposing
and interdiction – gives law an exceptional place: that of a technique that
humanizes technology.135 Denouncing the dogma of law in the name of
science, as many jurists do today, invites dangerous forms of regression, as
Norbert Elias suggests when he states that ‘it might well be possible that the
inadequacy of the modes of thinking based on the classical natural sciences
reinforces the tendency of people to seek a welcome refuge in pre-



scientific, magical-mythical notions of themselves’.136 The faith in a
‘radiant future’ where we would be free of any law except that of science
has been the matrix of the negation of humanity for the last two hundred
years. Today it can still give birth to unprecedented monstrosities. Horror
may not be repeatable, but it is regularly renewed, and the Maginot lines of
memory are incapable of preventing its return. The devices of the law must
be held firmly in place if human beings and society are not to fall apart.



2

LAW’S DOMINION: DURA LEX, SED LEX

Of all the precepts, none is equal in importance to the study of the Law. Nay, study of the Law
is equal to them all.

Moses Maimonides, The Book of Knowledge

Do not be bewildered by the surfaces; in the depths all becomes law.

Rainer Maria Rilke, Letters to a Young Poet

The universe of laws is infinitely larger than the body of legal norms (le
Droit). This body of norms, or legal system, is how the West organizes the
rules that people apply to themselves. It derives from ius, a word which in
Roman law referred to the formulas in which the judicial process was
expressed.1 It is based on the idea of direction (directum) and associates the
idea of justice with that of line of conduct, an association already present in
the Latin regula (ruler) or norma (set square). Rulers, set squares, lines and
right angles: for such a body of norms, justice is an issue of geometrical
patterns rather than of casuistry, of surveying rather than sentencing, even
if, in the famous words of the Digest, justice is ultimately a question of
rendering to each their own (suum cuique tribuere). The common law
tradition has no exact equivalent for this normative architecture, also called
‘law’ in English. In the common law tradition, in Britain or the USA, the
equivalent of this normative architecture has its source in precedents and
not in codes, in cases decided by the judge rather than in paths laid down by
the State. However, in both the Anglo-Saxon and the Continental traditions,
the general idea of law (lot, legge, ley, Gesetz) includes the rules over which



people have no influence: the Law of Moses or of Islam, the laws of Kepler
or Newton, of thermodynamics or of universal gravitation. Lex, whose
meaning was firstly religious, always expresses an imperative, a power
imposed on people, but it can be a physical or a metaphysical power as well
as a human power. The idea of the law as a body of norms (le Droit), by
contrast, is specific to legal thought and allows jurists to inhabit their own
system of rules. These different types of normativity structure Western
thought. However, thinking in terms of law, in all its forms, is certainly not
self-evident and by no means universal. If we can understand this, we may
be able to view the West’s ‘civilizing process’2 in a different light.

Variations on a Mode of Thought

At the end of his classic work on Chinese thought, Marcel Granet wonders
how he can best summarize his understanding of it. His response is as
follows: ‘Stressing the fact that the Chinese do not readily submit to any
constraint, even of a simply dogmatic nature, I shall restrict myself to
characterizing the spirit of Chinese customs by the formula: neither God
nor Law.’3 This summary, which also corresponds to Granet’s aim of
‘situating the most immense and long-lived civilization ever known’,4
invites us to situate, in turn, our own modes of thought.

The citation above does not of course imply that Chinese thought had
no notion of law, but that law never had the central position it has in the
West. On the purely legal level, the Middle Kingdom had both
administrative5 and penal law, but it never developed the idea of civil law,
on which the West’s concept of ‘civilization’ is founded. In the Confucian
tradition, a ‘civilized’ man has no need of law because he has already
internalized the whole art of social etiquette (‘rituals’). Law is good only for
those barbarians who are incapable of adopting such social behaviour, and
so its form is brutal and simple: the penal code.6 There was a school of
thought during the tumultuous years preceding the founding of the Empire
that denounced the hypocrisy of this ‘government by men’ (which in reality
meant that the Mandarins decided on the fate of the powerless), and
advocated ‘government by law’. This was the Legalist School (Fa-kia)
which we know about notably thanks to the work of Léon Vandermeersch.7
But these Legalists, making do with what they had, did nothing but extend



the penal code to all aspects of social life. Their rise to power at the
beginning of the First Empire saw the brutal repression of Confucians
(whose books were burnt in 213 BC). The Legalists’ victory was short-lived
since their ideas were abandoned with the overthrow of the Qin dynasty
(206 BC), and they went down in history for their cruelty and extremism.

The Legalists are said to have engraved the laws on the iron cauldrons
in which offenders were boiled alive, thus making the content and sanction
of these laws immediately intelligible, and giving them maximum publicity.
Kafka’s In The Penal Colony is based on precisely the opposite principle:
the abstruse text of the law that has been infringed is inscribed into the flesh
of the tortured man, who by this means alone, and as he draws his final
breath,8 can have its meaning revealed to him. Kafka’s texts reflect the very
law they describe and elicit an endless labour of interpretation. So I will
restrict myself to just three comments here. Firstly, the idea that the law is
an enigma is typically Western. It would never have occurred to the
Legalists of the Fa-kia; according to one of the school’s classic texts, the
Shangjunshu: ‘The people are easy to govern, for they are stupid. The law
can cater for this. It need only be clear and easy to understand to function
unfailingly.’9 Secondly, the idea that the human body is the privileged site
of the inscription of the law was one of the divergences between the Jewish
and Christian traditions (around the commandment of circumcision10).
Lastly, the Western mind has always been fascinated by the idea that the
incarnation of the law in the tortured body could be a site of Revelation – as
illustrated, for example, by Georges Bataille11 or Michel Foucault.12

At no moment in the history of Chinese thought, not even among the
Legalists, is there any concept of law guaranteeing individual rights13 (nor,
for that matter, is there the concept of slavery, in the legal sense of the term,
but this is doubtless linked to the first point). How are we to explain this
fundamental difference between Eastern and Western thought? This is
where we should reflect upon the work of André-Georges Haudricourt. In
all his works, Haudricourt, an ethnologist, botanist, technologist and
Orientalist, shows us that ‘the relations between man and nature are
infinitely more important for explaining his behaviour and the social history
it expresses than the shape of his skull or the colour of his skin’.14 In an
article published in 1962 he put forward a typology of these relations:15 on
the one hand, the gardener, represented in the Book of Genesis by Cain; on



the other hand, the shepherd, represented by Abel. A society may combine
these two types, and it often does combine them in practice, but it will be
characterized by a dominant type of relation to nature. The domestication of
animals predominated in the pastoral societies of the Mediterranean basin –
and Yahweh preferred the smell of Abel’s grilled meats to Cain’s vegetarian
offerings (Genesis 4:3 et seq.) – whereas Asian societies depended for their
survival on growing rice or yams. Cultivating plants involves acting on
them in an indirect, negative way. It is not by tugging at them that they will
be made to sprout, but by creating the positive conditions necessary for
their growth (light, moisture, the right soil, et cetera); in other words, it
involves working with rather than against nature. Constraint, on the other
hand, characterizes animal husbandry; it relies on sticks, pens, dogs and
ropes. In each culture, the dominant mode affects the subordinate one.
Thus, in the West, the notion of taming nature also informs our attitudes
towards plants – witness the formal French garden or, more troublingly, the
normative approach to plants taken in industrial agriculture. In China, the
idea of being in harmony with nature influences the relationship between
man and beast: ‘The ox has the same breath and blood as Man, and its
feelings must be taken into account.’16 For Aristotle, however, ‘there can be
no friendship, nor justice, towards inanimate things; indeed not even
towards a horse or an ox, nor yet towards a slave as slave. For master and
slave have nothing in common.’17

As this quotation from Aristotle suggests, the relation between humans
and nature in any given society also has repercussions on the way people
conceive the powers that rule them. It took sailors and fishermen to
conceive government in terms of a hand on a tiller, and the prevalence of
the pastoral image in Western religious and political thought is indisputable:
the shepherd,18 the Lamb, the faithful flock, the crosier, the sceptre. Here,
power takes the form of an order, an imperium; it is political leaders and
commanders of men who are venerated, today as in the past. In the
Confucian tradition, on the other hand, the role of political power is to
guarantee the harmony necessary for all to develop their own particular
qualities, and only the most virtuous deserve to wield it: ‘If a ruler is
himself upright, his people will do their duty without orders; but if he
himself be not upright, although he may order, they will not obey.’19 One
can understand in this light how government by law found favour in the



West, while Asia preferred government by men. The profound disgust the
Chinese and Japanese feel for those who invoke the law and have recourse
to a judge to assert their rights was limpidly expressed by the Emperor
K’ang Hsi, who ruled over the Middle Kingdom in the seventeenth century:

lawsuits would tend to increase to a frightful amount, if people were not afraid of the
tribunals, and if they felt confident of always finding in them ready and perfect justice. As
man is apt to delude himself concerning his own interests, contests would then be
interminable, and the half of the Empire would not suffice to settle the lawsuits of the other
half. I desire therefore that those who have recourse to the tribunals should be treated without
any pity, and in such a manner that they shall be disgusted with law, and tremble to appear
before a magistrate.20

By contrast, the good shepherd is one who makes his flock submit to his
law. In Christian Europe the concept of order – social, natural or celestial –
has always referred back to the concept of law – human, scientific or divine.
Thinking in terms of law has certainly never been exclusive to jurists.

The famous definition that opens Montesquieu’s The Spirit of the Laws
helps us understand this: ‘Laws, taken in the broadest meaning, are the
necessary relations deriving from the nature of things; and in this sense, all
beings have their laws.’21 Divine beings have their laws, Montesquieu
continues, as does the material and animal world, and humans also have
their laws. All three types of law share the idea of ‘necessary relations’.
Law here means the principle of causality, which is the universal governing
principle, encompassing transcendence (God), immanence (physical and
biological nature) and the human being. Law understood as principle of
causality leads Montesquieu to conclude that: ‘Law in general is human
reason insofar as it governs all the peoples of the earth.’22

This conception of law is wholly characteristic of Western thought and
still has far-reaching effects today. It situates the realm of the man-made
legal framework of norms within a larger whole unified by the principle of
causality, which also encompasses divine and scientific laws. This is
certainly not how the couple ‘science and law’ are generally conceived
today;23 discussions mostly revolve around the legal or moral (ethical?24)
limits that should be placed on the implementation of certain scientific
discoveries, especially in the field of biology. The question becomes
‘Should we legislate or not?’, thus using the sphere of law – legislation – as
a remedy for the malaise of a science without a conscience.25 However, if



we accept that both scientific and human law refer to the notion of causality,
we will be able to grasp the problem of their relation at its root: religion.26

There is at least one historian of science – and by no means the least
prestigious – who posed the problem in these terms, and who brings us back
to China, since the historian is Joseph Needham. Needham asked why the
Chinese – whose knowledge and skills far surpassed those of Europeans in
every respect until the sixteenth century – nevertheless did not take the path
of modern science. One of the explanations Needham put forward was that
European science was based on a conception of law wholly absent from
Chinese thought.27 The idea that laws of nature are related to human law is
a very ancient one. It most probably originated with the Ancient
Babylonians, who, at the time of the Code of Hammurabi (around 2000 BC),
represented the sun god Marduk as ‘lawgiver to the stars’: he it is ‘who
prescribes the laws for the (star-gods) Anu, Enlil (and Ea), and who fixes
their bonds’. He it is who ‘maintains the stars in their paths’ by giving
‘commands’ and ‘decrees’.28 The image occurs in Hebrew writings also
(the fundamental importance of the divine legislator in Judaism is well
known), and through these in Christian thought (for example: ‘The Lord
gave his decree to the sea, that the water should not pass his
commandment’29). The Roman jurisconsults tried to establish beyond the
ius gentium a common denominator for the practices of all known peoples,
from which the concept of natural law was derived. However, under the
influence of the Stoics, this ius naturale came to embrace both man and
nature. In the formula of Ulpian in the first paragraph of the Digest:

Natural law is that which all animals have been taught by Nature; this law is not peculiar to
the human species, it is common to all animals which are produced on land or sea, and to
fowls of the air as well. From it comes the union of man and woman called by us matrimony,
and therewith the procreation and rearing of children; we find in fact that animals in general,
the very wild beasts, are marked by acquaintance with this law.30

This idea of the laws of nature can also be found in medieval Europe,
forming part of a divine legislation that all must obey. Needham reports that
as late as 1474 a cockerel was sentenced to be burnt alive in Basel for the
‘heinous and unnatural crime’ of laying an egg.31

Today the bird would no doubt end up in the hands of a biologist who,
rather than punishing such a transgression of the laws of genetics, would
endeavour to understand it. Modern science came into being when scholars



ceased to set themselves up as guardians of divine laws and set about
deciphering them instead. It was the hypothesis that there existed, as
Descartes put it, ‘laws which God has established in Nature’32 that made it
possible for these laws to be discovered and expressed mathematically. That
is when God stopped speaking Latin and began speaking in numbers.
Needham writes that:

In Europe natural law may be said to have helped the growth of natural science because of its
precise formulation, and because it encouraged the idea that to the earthly lawgiver there
corresponded in heaven a celestial one, whose writ ran wherever there were material things.
In order to believe in the rational intelligibility of Nature, the Western mind had to
presuppose (or found it very convenient to presuppose) the existence of a Supreme Being
who, himself rational, had put it there […]. This we do not find in Chinese thought. Even the
present-day Chinese translation of Laws of Nature is tzu-jan fa, spontaneous law, a phrase
which uncompromisingly retains the ancient Taoist denial of a personal God, and yet is
almost a contradiction in terms.33

This religious origin common to both human and scientific law is even
clearer when viewed in historical rather than epistemological terms. The
idea of laws of nature took on scientific value only with the emergence of a
distinction – and articulation – between Church and State, between spiritual
and temporal power. Needham locates the moment of rupture at the point
when, in the political sphere, centralized royal authority came to triumph
over feudalism. Descartes was writing just forty years after Bodin
developed his theory of sovereignty,34 and it was at the height of absolutism
that the idea of laws of nature qua scientific laws were elaborated in the
work of Spinoza, Boyle or Newton.35

But the theory of the monarchic State is indebted above all to the
Gregorian revolution of the eleventh and twelfth centuries, which both
separated religious from secular powers and established the Church as
model of the centralized State.36 It is thanks to this ‘revolution in
interpretation’,37 to Gratian38 and the Bologna school of jurists – birthplace
of the university in Europe – that laws were subsumed under the principle
of causality, through their inscription in a systematic body of texts. Abelard
also contributed to this development in formulating the distinction between
natural and miraculous causes, and affirming the powers of reason against
the authority of Tradition.39 Western thought began to tear itself away from
the search for concrete, singular causes (causa proxima, remota, efficiens, et



cetera40) in favour of investigating formalizable causal links, for which
algebra would provide the best model.

It was not until the French Revolution and the dawn of the nineteenth
century, however, that science and the State fully emancipated themselves
from a religious reference, and that Grotius’s ‘impious hypothesis’ of a
jurist working without the supposition of God began to be realized.41 In the
field of science, the break was made a little later by Laplace, who said of
God ‘I can do without that hypothesis.’ The laws of nature had become
sufficient unto themselves and there was consequently no further need to
refer to a divine legislator to lift the veils of our ignorance; scientific
discovery could now entirely replace divine revelation.

It thus took seven hundred years – from the twelfth to the nineteenth
century – to dispel the confusion caused by having religious, human and
natural spheres all subjected to a single Law; and for science and the State,
as we understand them today, to consolidate their power. We might ask,
however, whether this confusion is not re-emerging today, in new forms.

The Human Mastery over Laws

In order to understand our present situation, we have first to grasp the two-
sided nature of this process of secularization – or ‘disembeddedness’42 – of
laws, in the course of which, like Renaissance statues, they were wrenched
from cathedrals and placed in public squares and gardens. The history of art
can precisely help us here, since it develops in parallel to law and science.
While the subordination of pictorial space to mathematical principles
through the discovery of the laws of perspective was prior even to Kepler’s
subordination of planetary space to mathematical laws, the ancient
civilizations of the East, Classical Greece and medieval Europe largely
rejected perspective, ‘for it seemed to introduce an individualistic and
accidental factor into an extra- or supersubjective world’.43 This was
particularly true for religious art: an individual viewpoint could scarcely
subordinate an image of heaven, which was precisely conceived as
transcending this viewpoint.44 With the laws of perspective, the image is
rigorously organized around an individual subject’s perception. Herein lies
the two-sided nature of this discovery, masterfully analysed by Panofsky:



the history of perspective may be understood with equal justice as a triumph of the distancing
and objectifying sense of the real, and as a triumph of the distance-denying human struggle
for control; it is as much a consolidation and a systematization of the external world, as an
extension of the domain of the self.45

Panofsky’s remarks on the invention of the laws of perspective are
equally applicable to the invention of human and scientific laws, when
freed from any metaphysical reference. They effect a ‘consolidation and a
systematization of the external world’, subordinating relations between
people, and between people and nature, to objective principles. Human law,
in the form of general and abstract rules, applies equally to all, including to
the constituted State from which it stems, while scientific law subjects our
relation to the world to the causality principle, excluding the possibility of
miracles or divine intervention.46 Such laws are reinforced by being seen as
elements of a larger body of logic, in which they are linked to each other.
On the other hand, they also extend ‘the domain of the self’. For the centre
– the head? – of this body of logic is Reason, which ultimately lies in the
mind of Man, with the position of the painter corresponding to the Cartesian
cogito in scientific theory, or to the legislator’s sovereign will in theories of
the State. While in medieval times the human being occupied a position
subordinate to the omnipotence of God, in modern times human beings can
consider themselves to be the intellectual centre of the world:47 founding
the order of society through the State48 and submitting nature to their rule
through the discovery of the laws of science. These two ambitions were
intimately linked as from the Enlightenment, when the project of grounding
law in human nature by drawing on the methods of mathematics and the
physical sciences was first conceived.49 We will need to look at the fate
reserved for these two interpretations of law if we are to situate its place in
contemporary thought.

While law made a sense of the real prevail, it at the same time became
increasingly inaccessible to human reason. It metamorphosed into other
notions that have replaced it: paradigms, models, ideal types, structures,
markets, fields, systems, conventions, and so forth. In the nineteenth
century, natural scientists still met at international congresses to establish
what the law was on controversial points.50 Nowadays, this idea of law – in
the sense of Newton’s laws, for example – is considered valid only within
very strictly defined parameters. With Heisenberg’s uncertainty principle,
physicists have admitted that the infinitely small cannot be explained in



terms of the principle of causality and hence within those of law, which is
informed by this principle. In the human sciences, Freud’s discovery of the
unconscious led to the recognition that there was an obscure region within
the human being that defies logical determination, even if it functions like a
language. In the political sphere, the State and the law are still
indissociable, still propping each other up; but their legs are a little shaky.
The State seems to have given up on abstracting general and enduring laws
from a world whose complexity eludes it, and has reverted to new forms of
feudalism. The law has become a rule with limited validity, or else retreats
in the face of markets and various forms of contractual agreement.51

In subjecting human beings to the reality principle, the law did indeed
keep its promise, but as formulated by Saint Paul and Luther: to convince
them of their frailty and to teach them to despair of their powers.52 As in
Kafka’s parable, a person could spend his life waiting for the door of the
law to open, while counting the fleas jumping from the doorkeeper’s
beard.53 And even were he to get through that door and decipher that law,
he would find a thousand more behind it, each one a thousand times more
difficult to get past. Already at the dawn of the modern age, Dürer’s
Melencolia I expressed this sense of reason’s powerlessness to grasp the
world’s complexity, and the nostalgia for a bygone age when thought could
take divine law as its firm foundation.54

Cut off from its religious origin, the law also liberated ‘the distance-
denying human struggle for control’.55 When the role of divine legislator
fell vacant, humans could not but try to fill it and develop a foundational
discourse for all law. But such a discourse needed a legitimacy comparable
to that of the natural sciences and so the latter’s methods were applied to the
study of man and society. Auguste Comte formulated this most concisely
when he wrote that the supernatural origin of law could alone place it
beyond human questioning and, with the disappearance of this origin, only
laws revealed by the study of nature could take its place. This led to the
foundation of a new science, which he called sociology,56 and to his
discovery of the ‘law of the three states’ which explains the historical
development of human societies and allows one to predict the advent of a
society free of law.57 Comte hoped it would then be possible, in the words
of his mentor Saint-Simon, to replace the government of men with the
administration of things. This certainty that a scientific, technical norm is



destined to supplant human law entirely is also found in Marxist legal
critique.58 Confronted with the injustices of their time, Saint-Simon, Comte
and Marx dreamed that humanity might be set free: the godhead would be
overthrown and then, by means of the laws of science, the power of States
would be defeated.

Enlightenment thinkers had replaced the trinity of laws – divine, natural
and human – with a duality, natural and human law, united under the sign of
Reason. The nascent social sciences sought to reduce this duality by
establishing the sovereignty of scientific laws, and in the same gesture to
make both theology – whose position they would usurp in the universities59

– and law redundant. On a purely scientific level this project was doomed to
failure since, as mentioned above, searching for ultimate laws requires an
awareness of the limits of one’s understanding. As the social sciences
accumulated an unprecedented stock of knowledge, the sheer complexity of
what they discovered demonstrated the vanity of promulgating cast-iron
laws – of history, economics, society – that might in the last instance
determine human destiny.

However, on the political and ideological levels, this development
enjoyed extraordinary success, as it offered human lust for power literally
unlimited scope. Which is to say, it opened wide the gates to madness. The
totalitarian systems that left their stamp on the twentieth century help us to
see precisely in what way this project for the scientific regulation of society
was a madness. It was not in the similarity of these systems to religion,
although there is more than a structural resemblance between those who see
themselves as instruments of a divine law and those who see themselves as
instruments of a law of History (survival of the most progressive class) or
of Nature (survival of the fittest). Numerical comparisons of those
massacred in the name of one or other of these laws give little grounds for
distinguishing between them either. The difference lies elsewhere. Divine
law (in the religions of the Book), just like human law, always takes the
human being as subject; it grants humans identity at the same time as it
postulates their responsibility and freedom – if only the freedom to break
the law and therefore incur its sanctions. The laws of science, on the other
hand, view humans as objects; they explain human beings by relating what
they are and do to objective determinants that are clearly beyond human
responsibility. Scientific law knows neither innocence nor guilt, only
relations of cause and effect. It was in this sense that, as early as the



sixteenth century, the Spanish theologian Suarez wrote that one can speak
of law only by metaphor, ‘since it concerns things lacking in reason’.60 The
idea of grounding the laws of society in science supposes that people are no
longer considered as subjects endowed with reason, but as objects, particles
in a magnetic field, animals on a stud farm – just so many things ‘lacking in
reason’.61 Hitler could write of himself: ‘I am nothing but a magnet moving
constantly across the German nation and extracting the steel from this
people.’62 The analogy with the laws of physics merits closer attention:
Hitler does not claim to act in the name of a distant Law but rather to
incarnate it totally as its active embodiment. He writes:

In a world in which planets and suns follow circular trajectories, moons revolve round
planets, and force reigns everywhere and supreme over weakness, which it either compels to
serve it docilely or else crushes out of existence, Man cannot be subject to special laws of his
own.63

The language of the Third Reich created notions such as ‘human material’,
which reduces the human world to that of things.64 It was this elimination
of the subject of law in the name of the subject of science that was the point
of insanity on which totalitarian thought was based.65

Totalitarian regimes negated the guarantee of identity and of individual
rights provided by law because they saw themselves as instruments of a
higher law, scientific and superhuman, which was to make the State and
positive law superfluous. Both Communism and Nazism conceived of the
State as simply a puppet in the service of the Party, as a visible government
that could conceal the true location of power. ‘The State itself’, wrote
Hitler, ‘is not the substance but the form.’66 Both doctrines also rid positive
law of its substance, leaving only the name. ‘We shape the life of our people
and our legislation according to the verdicts of genetics,’ the Hitler Youth
Manual stated.67 Hitler himself repeated many a time: ‘It is not the State
that commands us, but we who command the State,’68 and that ‘The State is
only the means to an end. The end is: conservation of the race.’69 What was
distinctive about Nazi extermination policies was not solely that the lives of
millions of innocent men, women and children were taken, in the name of
the racial struggle, but that they were stripped of the different layers that
made them subjects of law, so as to destroy their full legal capacity: they
were deprived not just of their jobs, but of their occupational status; not just



of their property, but of their right to property; not just of their homeland,
but of their nationality; and finally of their name, by turning them into
numbers, and in so doing destroying their human status before taking their
lives. Again, the murderers themselves did not simply act in the name of
racial law – they were that law incarnate, all distance between the two
denied. They were encouraged to consider themselves as cogs in a wheel
moved by superior forces, and to suppress any feeling of responsibility or
guilt.70

When politics refers to supposedly scientific laws – the ‘biological law’
of survival of the fittest race71 or the ‘historical law’ of class conflict as the
motor of history – it implicitly destroys the anthropological function of
positive law. According to Arendt, positive law serves

to erect boundaries and establish channels of communication between men whose
community is continually endangered by the new men born into it. With each new birth, a
new beginning is born into the world, a new world has potentially come into being. The
stability of the laws corresponds to the constant motion of all human affairs, a motion which
can never end as long as men are born and die. The laws hedge in each new beginning and at
the same time assure its freedom of movement, the potentiality of something entirely new
and unpredictable; the boundaries of positive laws are for the political existence of man what
memory is for his historical existence: they guarantee the pre-existence of a common world,
the reality of some continuity which transcends the individual life span of each generation,
absorbs all new origins and is nourished by them.72

This reference to the anthropological function of the law enables one to cut
through the interminable debates on ‘justice’ and to highlight the need for
every generation to be guaranteed a ‘world already there’, what Arendt here
calls ‘the pre-existence of a common world … which transcends the
individual life span of each generation’. This need is unique to human
beings as symbolic animals which, in contrast to all other animals, perceive
and organize the world through the filter of language. Western legal
constructions are not the sole means of ensuring this anthropological
function: it has been the Western way, and there are others, notably the
Chinese tradition which is based not on laws but on relations, not on rules
but on rites.

It is worth quoting Hannah Arendt at length here in order to stress that
the Nazi genocide of the Jews is ‘the basic experience and the basic misery
of our times’, that we must try to build ‘a new knowledge of man’ on the
basis of this experience and that this history cannot provide ‘arguments
which might be exploited for any specific political purpose whatsoever’.73



We do not seem to have learnt these lessons. For on the one hand, even
among legal scholars, the anthropological function of positive law is still
denied. Yet on the other hand, people keep calling for ethics – a product
available in many models: bioethics, business ethics, and so forth –
whereby they are unknowingly obeying the instructions given by Hitler to
the German legal profession in 1933: ‘The total state must not know any
difference between law and ethics.’74 This ‘mirror effect’ leads those who
are doubtless sincere enemies of totalitarianism to act in precisely the way
they condemn. To think that the Nazis – or their contemporary incarnations
– are not people like us is already to think like them; in wishing to burn the
books of the proponents of autos-da-fé, we join their ranks, and in
introducing into criminal law an official truth we deny the force of
historical truth. In short, ‘the heritage of totalitarianism today informs our
social practices’.75

The Human Being Explained by Laws

Is the idea of law still prominent in our modes of thought today? If so, in
what form? At first sight, one might think that law is on the decline. This is
the diagnosis of most of the legal profession, which notes the devaluation of
laws, their instability and lack of adequation to an overly complex world,
all of which strips law of its majesty and value. The shares that are
rocketing on the legal stock market are not ‘Law’ but ‘Contract’. The
sciences in general – and the social sciences in particular – seem to have
abandoned the attempt to reduce the order of things to fundamental laws,
such as Comte’s law of the three states. In this light, the Law as conceived
by Saint Paul or Luther has indeed fulfilled its role: that of convincing us of
its inaccessibility. We believe we are protected from the mad scientists who
imagine they have discovered the Law of the Universe and who intend to
apply it to us; Doctor Mabuse’s success does not extend beyond the film
club, and what haunts our nightmares is rather the fear of a scientific or
technological innovation escaping human control. This situation does not
prevent killings and massacres being carried out on our very doorstep in the
name of a bloody conflict of Laws: divine law against State law, or
conflicting divine laws. These events may (and should) shock us, but we
tend to think that the separation of Church and State in our world of



Romano-Canonical law is a bulwark against such murderous aberrations. It
would appear, as regards law, that we have become sceptics.

Such scepticism would be justified if one could still define law as that
which links cause and effect in a linear sequence. This would be its
primitive definition but, at least as regards the history of law, it was
becoming obsolete already in the twelfth century. At that time, the
revolution in interpretation consisted not only of conceiving law as a
principle of causality but additionally of inscribing laws within a systematic
body of texts. The idea of a Corpus Juris had been absent from Justinian
compilations; it was first introduced in medieval times, and contained the
idea that no law is self-sufficient, and that it has sense and value only when
related to a larger whole. The notion of the relativity of laws was therefore
already present, as well as that of a system of rules, the logical matrix of
laws. It is doubtless in this form that laws continue to exercise a hold over
Western thought. We no longer try to explain the world through linear
relations of causality, but instead we think we can reduce it to a system of
rules. We admit that laws are relative, but immediately go on to say they are
relative to each other, and it must therefore be possible to devise a theory of
the system of which they are a part. Just as, at the dawn of modern times,
the search for laws replaced the search for causes, so today the search for an
‘order of orders’,76 in Lévi-Strauss’s phrase, for a law that may govern
particular laws, has superseded the search for laws.

‘Present-day research’, writes Musil, ‘is not only science but sorcery,
spells woven from the highest powers of heart and brain, forcing God to
open one fold after another of his cloak; a religion whose dogma is
permeated and sustained by the hard, courageous, flexible, razor-cold,
razor-keen logic of mathematics.’77 This endeavour recalls that of the
masters of Sufism, for whom the primary principle which explains all
things ‘is a hidden source of fascination beyond the Law, which is only
divulged to those who seek it’.78 Scientific research receives its most
powerful psychological motivation not from a liking for solving puzzles79

but from a mystical drive to reach ‘beyond the discursive, beyond the
sensory and even beyond oneself, to experience the immediate knowledge
of supreme Reality’.80 All great scholars secretly strive to reach the place
where everything becomes clear, which is why scientific research has
always been conceived in the West as a vocation, the incarnation in



professional life of one’s belief. Max Weber describes such belief in the
following terms:

The natural sciences […] presuppose as self-evident that it is worthwhile to know the
ultimate laws of cosmic events as far as science can construe them. This is the case not only
because with such knowledge one can attain technical results but for its own sake, if the
quest for such knowledge is to be a ‘vocation’. Yet this presupposition can by no means be
proved. And still less can it be proved that the existence of the world which these sciences
describe is worthwhile, that it has any ‘meaning’ or that it makes sense to live in such a
world.81

Just like the crisis in religious vocations, the ‘crisis in scientific vocations’
that we deplore today is incomprehensible to anyone who discounts the
dogmatic basis of research work. Someone can be said to have a vocation if
he or she is not satisfied with the laws already discovered, and intends to
pursue the quest for the first principles from which these laws derive.
Someone can be said to lose their vocation when they no longer believe that
the natural sciences will one day allow us to grasp the ultimate laws of the
universe.

The natural sciences have had a profound influence on this search for
the ‘ultimate laws’ governing human beings and society. The metaphor of
the body, which had been dominant in medieval times, was used extensively
in the social sciences to represent the ‘order of orders’, particularly by the
founding fathers of sociology, through concepts such as ‘organic solidarity’.
People today still frequently talk of social ‘functions’, of ‘organs’ or of the
‘social body’. This metaphor has, however, lost its strength over time and
been replaced by others, taken from the ‘hard’ sciences (physics or
genetics) or from the ‘soft’ sciences that ape the ‘hard’ ones (economics or
linguistics). The present situation is made more complex still by the fact
that no one in the social sciences agrees on how to refer to this system of
rules, with everyone trying to ‘get their concept in’, if one can put it like
that, and devoting a large part of their work to defending it.82 As a result,
the simple soul who just wants to keep abreast may well identify with
Gombrowicz when he declares in an ‘auto-interview’ entitled ‘I was a
Structuralist before everyone else’:

But of course I’m informed! Believe me, I’ve read here, there, a bit of Greimas, Bourdieu,
Jakobson, Macherey, Ehrmann, Barbut, Althusser, Bopp, Lévi-Strauss, Saint-Hilaire,
Foucault, Genette, Godelier, Bourbaki, Marx, Dombrowski, Schucking, Lacan, Poulet, as
well as some Goldmann, Starobinski, Barthes, Maurron and Barrera. I’m up to date, even if
I’m not sure which date exactly … there are just too many of them.83



Nevertheless, it is clear on reading reliable authors that the idea of the law
as a system of universally applicable rules (a form familiar to Continental
legal scholars) continues to pervade our ways of thinking about the human
being and society. This idea of the law is at the heart of two paradigms that
have dominated the social sciences since the decline in the Marxist belief in
the laws of history: the paradigm of structure and the paradigm of the
market.

The concept of structure was elaborated within an analysis of language,
and designates an explanatory system of rules. As is widely known, it
comes from general linguistics, particularly the work of Jakobson who
adapted it from the field of physics. According to Jakobson:

the ever increasing number of detected laws moves into the foreground the problem of
universal rules underlying the phonemic patterning of languages of the world. … The
supposed multiplicity of features proves to be largely illusory. … The same laws of
implication underlie the languages of the world both in their static and dynamic aspects.84

Anthropology then appropriated the idea of structure in order to tease out
the universal laws underlying the diversity of observable social phenomena.
For Lévi-Strauss, the strength of the linguistic model was to bring to light
such syntactic and morphological laws, of which we are not conscious.85

For him, anthropology too must be able to derive from the diverse forms of
social life ‘systems of behavior that represent the projection, on the level of
conscious and socialized thought, of universal laws which regulate the
unconscious activities of the mind’.86 The force of structural analysis rests
ultimately, then, upon the ‘the identity postulated between the laws of the
universe and those of the human mind’.87 What interests the anthropologist
here is unconscious laws which determine men’s behaviour without their
knowledge. ‘For conscious models, which are usually known as “norms”,
are by definition very poor ones, since they are not intended to explain the
phenomena but to perpetuate them.’ In order to make a deep structure
visible, the ethnologist must penetrate beyond the conscious system of
norms that are ‘standing as a screen’ and hiding the deep structure of a
given society from collective consciousness.88 In anthropology as in
linguistics, and before that in physics, structural analysis therefore consists
of laying bare the system of rules which underlies and determines the
objects studied.



The undeniable heuristic value of this model exerted a strong influence
on all the human sciences,89 and reference to the structures of language can
be found in domains other than anthropology, for example, in the works of
Lacan on the unconscious. The model was so successful that Lévi-Strauss
even envisaged founding an all-encompassing science of communication
which would include not only linguistics and anthropology but also
economics and even genetics:

In any society, communication operates on three different levels: communication of women,
communication of goods and services, communication of messages. … Theoretically at least,
it might be said that kinship and marriage rules regulate a fourth type of communication, that
of genes between phenotypes. Therefore, it should be kept in mind that culture does not
consist exclusively of forms of communication of its own, like language, but also (and
perhaps mostly) of rules stating how the ‘games of communication’ should be played both on
the natural and on the cultural levels.90

The ‘communication of goods and services’ was, however, already under
the sway of another paradigm, which has become so successful that it has
almost eclipsed that of structure: the market.

The paradigm of the market flourished, naturally enough, with
economists, but its influence extends today to all the social sciences.
Whoever sets out to find the hidden laws governing the world will find the
‘invisible hand’ of the market stretched out to greet him, which, in the
history of economic thought, ‘expresses the “wisdom of nature”, that is, the
permanence of laws’.91 The market, like language, presents itself as a
system of unconscious rules that spontaneously govern human relations.92

Until recently, however, political economy was defined by its object: the
production and exchange of material goods. A first attempt to extend this
object led to the inclusion of all phenomena relating to the allocation of
scarce resources; but this catch-all category made economics so broad that
it became a ‘total science’, at the risk of losing its credibility. A decisive
step was taken when economists put forward the notion that their science
was defined not so much by its object as by its analytical method, which
might legitimately be applied to all aspects of human life, alongside the
methods of other social sciences. This thesis was systematized above all by
Gary Becker,93 whose work was crowned by the Nobel Prize for Economics
in 1992.

According to Becker, economic analysis is based on three axioms from
which several theorems of human behaviour can be derived: maximizing



behaviour, market equilibrium and stable preferences.94 Economic analysis,
like structural analysis, does not presume that people are conscious of the
forces that determine them. Adam Smith had already stressed that man ‘is
in this, as in many other cases, led by an invisible hand to promote an end
which was no part of his intention. Nor is it always worse for the society
that it was not part of it.’95 The laws of the market (axioms and theorems:
the law of supply and demand, the principle of maximizing utility, et cetera)
operate beyond men’s consciousness and independently of the rationality or
otherwise of their behaviour.96 Becker sees heuristic qualities in economic
analysis at least equivalent to those attributed to structure in sociology:97

economic analysis can uncover the deep motivations of behaviour in all
fields, and holds out the hope of at last finding a system of rules that may
account for human behaviour. As Becker states:

All human behavior can be viewed as involving participants who maximize their utility, from
a stable set of preferences, and accumulate an optimal amount of information and other
inputs in a variety of markets. If this argument is correct, the economic approach provides a
unified framework for understanding behavior that has long been sought by and eluded
Bentham, Comte, Marx and others.98

Becker views every aspect of human life through the prism of the market:
politics, law, marriage, sex, bringing up children, the relation to time, and
so forth. For example, he posits the existence of a marriage market on
which the candidates (or their parents) are in competition, and he explains
the choices made by individuals through the laws of this market.99 The
interest of Becker’s work is that it displays the market paradigm in its
purest form: as a method for uncovering the system of rules that supposedly
governs all human behaviour. The influence of this paradigm has been and
remains immense, not only in the media, which spread this economic creed
far and wide, or in international or European Community institutions, which
lend it legal force, but also in all the social sciences and even within law
faculties.100

The market paradigm is applied today in a great many explanatory
systems outside of economics. Such is the case in France with the sociology
of Pierre Bourdieu, whose concept of ‘field’ is likewise presented as a
system of rules for explaining human behaviour. The concept is drawn from
physics and Bourdieu himself does not hesitate to say that he considers
individuals as ‘ “particles” that are under the sway of forces of attraction, of



repulsion, and so on, as in a magnetic field’.101 But his categories of
thought are essentially derived from economics (capital, prices, interest, and
so forth). Within one field,102 ‘it is one and the same thing to determine
what the field is, where its limits lie, etc., and to determine what species of
capital are active within it, within what limits’.103 Bourdieu frequently uses
the concept of market, and it is not always possible to distinguish it clearly
from ‘field’. For example, ‘the family and the school function as sites in
which the competences deemed necessary at a given time are constituted by
usage itself, and, simultaneously, as sites in which the price of those
competences is determined, i.e. as markets’.104 Bourdieu likewise identifies
a marriage market, a market of symbolic goods, a market of high society, et
cetera.105 In these markets or fields, individuals stake three types of capital:
economic, cultural and social. As for the power of the State, it is ‘a kind of
meta-capital capable of exercising a power over other species of power, and
particularly over their rate of exchange’.106

Without really distorting Pierre Bourdieu’s thought, one could therefore
replace the word ‘field’ with the word ‘market’ – in the broad sense that
Becker gives it – wherever it appears in his works.107 Bourdieu, like
Becker, gives enormous scope to concepts derived from economic analysis.
In his words, a general science of the economy of practices ‘does not limit
itself to those practices that are socially recognized as economic’; it ‘must
endeavour to grasp capital, that “energy of social physics”, in all of its
different forms, and to uncover the laws that regulate their conversion from
one into another’.108 Here too, by extending this method to social practices
as a whole, it should be possible to reveal the unconscious determinants of
human behaviour: ‘there are general laws of fields: fields as different as the
field of politics, the field of philosophy or the field of religion have
invariant laws of functioning. (That is why the project of a general theory is
not unreasonable …).’109 The reference to economics is primarily a
consequence of the rejection of structuralism, which is accused of ignoring
the relations of power which are also at work in the use of language:
‘grammar defines meaning only very partially: it is in relation to a market
that the complete determination of the signification of discourse occurs’.110

Bourdieu’s critique of structural linguistics leads him to propose in its stead
‘a simple model of linguistic production and circulation, as the relation



between linguistic habitus and the markets on which they offer their
products’.111

Pierre Bourdieu, an exact contemporary of Gary Becker, is of course not
a disciple of his, and they do not share the same goals: the former seeks to
lay bare collective relations of domination whereas the latter is interested in
what determines individual behaviour. And yet the works of both authors,
despite their differences, draw some of their force from the extraordinary
properties of the market paradigm, which dismisses all the principles in the
name of which people claim to act, retaining the only one they are reluctant
to admit: self-interest, whether conscious or not.112

Linguistic structure and the market thus emerge today as the two points
of reference around which the social sciences organize their search for the
underlying laws that govern human affairs. Both offer the model of a
system of rules that do not have to be recognized in order to be effective,
that are capable of self-regulation, that leave space for human initiative,
while, lastly, subjecting humans to the implacable decrees of a hidden
Legislator, be it the ‘legislator of language’ (which we find already in
Plato’s Cratylus113) or Adam Smith’s ‘invisible hand’.114 Numerous
categories of thought currently emerging in the social sciences, such as that
of the network,115 appear as hybrids of market and structure.

Where do positive laws fit into the picture? To the jurist–or the scientist
– a particular law only has sense if it is related to the system of rules within
which it is situated. However, as in the social science, the nature of this
system and the appropriate term for it are the subjects of much scholarly
controversy:116 the Kelsenian idea of law as a logical system of norms has
taken on the value of a paradigm and been refined on numerous
occasions,117 particularly through the theory of autopoiesis which dispels
the obscurity around the concept of Grundnorm, by closing the system of
rules on itself.118 The instrumental conception of law, which developed out
of Marxist critique, also considers laws from the point of view of their place
in a normative order.119 The uncertainty principle becomes evident in the
pre-eminence accorded to rules of procedure – which open up the field of
settlements or individual initiatives – over fundamental rules.120 Due to this
proceduralization, laws simply sketch out possible scenarios which are only
actualized by contracts.



However, what all those who currently claim to be working on a
‘science of law’ have in common is their dismissal of any consideration of
the values underlying the norms they study. As Simone Weil writes:

A value is something that we unconditionally accept. For every instant of our lives is in
reality directed by some system of values or other; a system of values, in the instant that it
orientates our life, is not accepted subject to conditions, but purely and simply accepted.
Since knowledge is subject to conditions, values may not be an object of knowledge. At the
same time, we cannot abandon the attempt to understand them, since this would mean
ceasing to believe in them, which is impossible because human life cannot exist without
orientation. Therein resides a contradiction which is at the very heart of human life.121

This contradiction is the driving force behind legal thought. On the one
hand, the dogmatic nature of law is undeniable, but on the other hand law is
the offspring of a civilization that has placed scientific knowledge at the
very heart of its value system. Jurists who place the study of law within the
field of the ‘true laws’ of science refuse to admit this contradiction. As
Michel Troper writes:

In order to describe the legal framework in force, the knowledge of the values subtending it
appears entirely superfluous. The positivist is quite content, if one may use the term, with the
assertion that ‘according to the laws in force, Jews are excluded from the Civil Service’.
Such an assertion does not enable the law to be ‘explained’ nor does it indicate how the norm
should be interpreted and applied in concrete cases, but these are issues for the practice and
not the science of law […]. To put it brutally, the ratio legis (reason of law) is neither the law
nor its science; it is not even the science of law; it lies beyond it.122

The ‘science of law’ would therefore be characterized by the fact that it
does not allow the issue of the reasons (and unreasons) of law to be
addressed. Its argument is as convincing as that of the technical expert who
claims that the science of technical objects forecloses the issue of their use
and purpose. We see here, in a radical form due to the pretension to
scientific status,; a stance on the part of jurists that goes back a long way
and consists of referring the issue of the reason of laws to others.123

Accursius, who was at the forefront of the medieval rediscovery of Roman
law, was already replying negatively to the question of whether jurists
should be well read in theology, because ‘everything can be found in the
corpus of the law’.124 Nowadays, the ‘science of law’ does not of course
refer to theology on the question of its founding principles, but to other
sciences, namely biology and the social sciences.

From the perspective of the social sciences, positive laws are indeed
explained by the underlying systems of rules which scientific research



unveils. The structural anthropologist sees positive laws as a screen onto
which beliefs are projected, masking society’s deeper structure; the
economist analyses them as management tools, whose effectiveness
depends on their compatibility with the laws of the market; the sociologist
of fields sees them as instruments of symbolic domination, to be analysed
within the logic of the legal field.125 As Pierre Legendre has noted,
scientific legitimation therefore comes to occupy the structural position of
dogmatic point of reference.126 Several difficulties emerge, however, when
one dissolves positive law in this way into a science that supposedly reveals
the true laws of humanity. Not only does one leave by the wayside the
notion of the subject of law – reduced to an economic or linguistic ‘particle’
– but one also undermines the concept of justice, to which man’s (false)
consciousness ordinarily refers all laws. In other words, one arrives at a
science without a conscience, capable of justifying the most criminal
enterprises – the soul’s perdition, as we know since Rabelais.

On what, then, are ideas of justice and solidarity to be based when one
has thus dissolved the idea of law? Becker who, true to his promise, carries
out his demonstrations ‘relentlessly and unflinchingly’, does not attempt to
minimize the difficulty. How may one justify altruism in a world that is
driven exclusively by the pursuit of individual interest? He addresses this
question in the final chapter of his book, ‘Altruism, Egoism, and Genetic
Fitness: Economics and Sociobiology’.127 The answer, he claims, is to be
found in the laws of genetics: for many species, altruism towards one’s
fellow creatures has been a condition of survival, and has therefore been
genetically selected; and what is true for animals must be true for
humans.128 Becker – and, in his wake, many contemporary economists –
thus ends up looking to genetics to discover the ultimate laws of human
behaviour (but in a completely different framework from that of Lévi-
Strauss).129 Many other authors are today setting out on this slippery slope:
certain biologists, whilst keeping their distance from sociobiology, are
currently developing an evolutionary anthropology which would relate
adaptive strategies (rather than individual behaviour) to universal genetic
‘givens’ (not linked to ‘race’).130 At the same time, an intellectual current is
emerging that aims to refound the political Left on Darwinian grounds,
arguing that certain aspects of human nature (for example, the sense of
hierarchy) are genetically determined and cannot therefore be modified



culturally.131 This ‘Darwinian Left’ attempts to counter the economic
Darwinism that is used today to justify the law of the strongest – the market
selects the fittest, who are the best – with a progressive version in which the
idea of social justice would be adapted to genetic givens. The only way to
avoid going astray with such ideas is to take seriously the anthropological
function of human laws and to recognize the role of law in constructing
individual and collective identities.

When economic operations are freed from the positive laws of States,
and claim to incarnate the impersonal forces of the market or of biology,
they bear within them the seeds of a totalitarian conception of law. Hannah
Arendt has admirably demonstrated how it is

the monstrous, yet seemingly unanswerable claim of totalitarian rule that, far from being
‘lawless’, it goes to the sources of authority from which positive laws receive their ultimate
legitimation, that far from being arbitrary it is more obedient to these suprahuman forces than
any government ever was before, and that far from wielding its power in the interest of one
man, it is quite prepared to sacrifice everyone’s vital interests to the execution of what it
assumes to be the law of History or the law of Nature.132

The economic vulgate which predominates today prompts one to see
humans at worst as a cost to be reduced, at best as ‘human capital’ to be
managed; that is, as a resource whose exploitation obeys universal laws that
are applicable to all.133 The company managers responsible for reductions
in manpower are simply the instruments of these laws and are judged
favourably if they can overcome the awful spectacle of the suffering they
inflict on others.134 For these categories, professionalism means
unflinchingly implementing programmes of ‘downsizing’ in the name of
‘value creation’. This sort of professionalism could already be observed in
those first managers of human resources within a globalized economy: the
officers of slave ships. They were capable of contemplating their cargo of
human beings as they would look at a cargo of lumber.135

Those who seek to dissolve the law into the laws of science inevitably
fail, but they nevertheless denounce the devastating effects of what they
themselves were advocating. Pierre Bourdieu’s sociology, which is
otherwise such a remarkable body of work, leads to just such a dead end
when it treats the issue of law. How, for example, can one reconcile the
following two statements: ‘the State, that quasi-metaphysical notion that
must be exploded’;136 and ‘the critical efforts of intellectuals […] should be



applied as a matter of priority against the withering of the State’?137 If the
notion of the State ‘makes sense only as a stenographic label – but, for that
matter, a very dangerous one – for these spaces of objective relations
between positions of power (assuming different forms) that can take the
form of more or less stable networks (of alliance, cooperation, clientelism,
mutual service, etc.)’,138 how can one struggle ‘against the destruction of a
civilization, associated with the existence of public service, the civilization
of republican equality of rights, rights to education, to health, culture,
research, art, and, above all, work’?139 In order to avoid such aporias, one
would do better to draw on what is best in the sociological tradition:
thinkers such as Mauss, who did not seek to dispatch the question of law in
a few definitive formulas, but who, on the contrary, highlighted the
anthropological function of legal dogma.140 We should share the
indignation of Pierre Bourdieu at the manner in which whole swathes of
humanity are precipitated into the social abyss in the name of the laws of
the market. But this indignation can neither guide nor be guided by
intellectual endeavour if one refuses to think positive law as such. It is
useless to lament the dislocation of the Welfare State if one deprives oneself
of the means of analysing it. ‘Welfare’ is not a listed building to be
defended against the injuries of time; it is a constantly evolving and
extremely complex legal mechanism, whose survival depends on how one
understands it.141

More generally, a legal analysis would enable one to test the hypothesis
that notions of positive law and scientific law follow parallel trajectories.
The idea of scientific law came to the fore at the same time as the nation-
state. A careful study should be undertaken of the way in which that
institution’s pillars are now cracking, and of the new articulations of law
and contractual agreement. These developments are noticeable in the
increasing proceduralization of law, which is one of the effects of the
market paradigm. Good economists – those who still study the practices of
the production of material wealth – are the first to recognize this. Robert
Salais notes:

The disproportionate interest displayed in procedures and discourses is the result of models
of observation derived from theories of the market. Where the model of society is that of the
generalized market, constituted solely of transactions between individuals or economic
agents, what counts is solely the degree of optimization of the procedures that govern the
transactions. Since the actors are presumed to be rational beings playing a strategic game,



public policy is conceived merely as a form of regulation to prevent opportunistic behaviour.
The real content of the operations, like the material products, in the broad sense, that result
from this process, are of little significance to the State since, by definition, they belong to the
private sphere and are the responsibility of the actors involved. Consequently, they cease to
be considered pertinent for observation.142

European Community law provides an ideal object for the study of the
process by which laws are relativized within a legal system based on the
idea of the ‘Single Market’: for all the laws and States within the
Community appear enthralled to this idea. Besides, what concept does the
unidentified legal object called the European Union (or Community)
correspond to? How are we to classify Commission and Council directives
and regulations, these ‘non-laws’? From the legal point of view, the EU is
neither a State nor an empire, simply a system of texts143 – but one that lays
down the law for member states and now mints its own money. The source
of the legal system may no longer be imputed to the State, but laws survive
this retreat, their value becoming simply relative and local. The idea of law
endures in the form of national legislation inserted into an encompassing
system of EU regulation that is binding on it, such that diverse national
(directives), local or occupational realities may be accommodated.144 One
cannot help but draw a parallel with the evolution of contemporary physics,
which has likewise abandoned any single and ultimate cause in favour of
laws that have only relative and local value. These developments confirm
the unity of Western thought, in which law and science advance hand in
hand, informed by the same conception of law. They also confirm the
heuristic value of Montesquieu’s theory of the relativity of positive laws:

They should be related to the physical aspect of the country; to the climate, be it freezing,
torrid, or temperate; to the properties of the terrain, its location and extent; to the way of life
of the peoples, be they plowmen, hunters, or herdsmen; they should relate to the degree of
liberty that the constitution can sustain, to the religion of the inhabitants, their inclinations,
their wealth, their number, their commerce, their mores and their manners; finally, the laws
are related to one another, to their origin, to the purpose of the legislator, and to the order of
things on which they are established. They must be considered from all these points of
view.145

What more need be said concerning the immense task that awaits the jurist?



3

THE BINDING FORCE OF THE WORD: PACTA
SUNT SERVANDA

Cattle are tied by their horns, men by their words.1

Antoine Loysel

‘The binding force of the contract constitutes the very basis of life in
society. From time immemorial, people have considered that honouring
one’s word was a fundamental axiom which, from its origin in natural law,
has passed into all systems of legislation.’2 This claim by the great French
civil law specialist Josserand stems from a long tradition in which the
saying Pacta sunt servanda (‘agreements must be respected’) constitutes a
dogma valid for every organized society. This dogma is not restricted to the
Continental tradition and can also be found in common law theorists such
as Addison, who writes:

The law of contracts may justly indeed be said to be an universal law adapted to all times and
races, and all places and circumstances, being founded upon those great and fundamental
principles of right and wrong deduced from natural reason which are immutable and eternal.3

However, as early as the nineteenth century, authors more attentive to
the history of law were already aware that the contract, far from being a
timeless category, corresponded to a moment in the history of civilization.
In a famous work, Sir Henry Sumner Maine even interpreted the whole
history of law in the West as a transition from status to contract, understood
as a generalizable form of the legal bond.4 Léon Bourgeois characterized



modernity in a similar way when he stated that contract had become ‘the
ultimate basis of human law’.5 These theorists did not see contract as an
abstraction forever suspended in a Platonic realm of Ideas, but as the end
point and culmination of a historical progress, in which people were
plucked from their subjection to status, and placed on the path to freedom.
They considered that the history of law has a sense and guides humankind
to a world of freedom in which people bear no chains other than those with
which they freely fetter themselves.6

The ‘Civilizing Mission’ of the Contract

In the wake of the Enlightenment, it became accepted that the emancipatory
process created by the contract was destined to become universal and would
one day be extended to all those peoples still in their infancy. Immediately
following decolonization, these nations were indeed invited to join the
international institutions that guarantee the freedom to contract across
frontiers. Adopting the culture of the contract became the condition of
admission into the modern age and into the family of nations. This was the
case with Japan during the Meiji era when, in order to escape the yoke of
‘unequal treaties’, it had to adopt a law of contract whose philosophy was
profoundly alien to its traditions. It is also true today of certain ex-
Communist countries, whose failures in the market economy can be
explained largely by the fact that the notion of contract is not rooted in their
culture.

The belief in the civilizing mission of the contract is one of the most
powerful forces in contemporary law. But it is also narrowly Western, as
comparative law shows whenever it is not reduced to the comparative study
of common law and Continental law,7 but takes into account, on this subject
also, the Eastern traditions, which have always had the beneficial effect of
disorientating the West and unsettling its received ideas.8 The case of Japan
is particularly revealing, in that the contract was imported there over a
century ago without eliminating the neo-Confucian culture to which the
contract is not only unfamiliar but positively hostile: it is not the individual
– and certainly not the individual’s will – that lies at the heart of this
culture, but cosmic and social harmony. The idea that a contract entered into
at a given moment in time should be binding in the future, whatever the



future circumstances and whatever the harm done by performing it, is
foreign to this culture and deeply loathsome to it. More generally, the
difference in attitude can be related to the status of speech, which varies
between cultures. The West is of course not the only civilization to place a
very high value on the spoken word. Black Africa also sees the word as a
principle which confers order on the world,9 and Chinese culture likewise
attaches the greatest importance to language, since a sound order can only
exist through the correct designation of each being within it.10 But only in
the West did people conceive that the legislative power of the Word vested
in God could be appropriated by anyone for their own ends, and that the
future could be frozen through words.11

This difference between East and West is well illustrated by comparing
their linguistic structures and, above all, their writing. In Chinese – a
monosyllabic language using ideographic writing – the word functions as a
vocal or graphic emblem.12 The language is uninflected, with few
phonemes but a very rich vocabulary. It tends to evoke the concrete
diversity of people, things and feelings, rather than abstractions. The
linguistic sign incarnates things rather than arranging them in a formal
structure. In the West, by contrast, alphabetic writing and inflected forms
result in many fewer signs, and produce an infinitely more abstract
representation of the world. The capacity to abstract has even become a sign
of cultural excellence, with each major European country claiming that its
language is best suited to this function. All are united in their worship of
mathematical formalization and quantification, whereas in Chinese, the
closer the word (or the sign representing it) is to the act or thing it
designates, the more powerful it is. Chinese writing has left its mark on all
the cultures of the Far East; and if Japanese writing has preserved the use of
kanji, Chinese ideographs, to this very day, it is due to their value as
emblems, their concrete evocative power. There is an instinctive mistrust,
within these cultures, of whoever claims to subsume the diversity and
instability of beings under abstract categories.

While the West places its faith wholly in the explicit word, Japan trusts
only the act itself. Maurice Pinguet, one of the subtlest analysts of Japanese
culture, explains this profound mistrust of the pledged word in the
following terms:



Truth cannot be captured by mere words; it slips between them, beneath their apparent
meaning, through the gaps between them. Freud thought this; his intuition might almost have
been prepared for him by the long Japanese experience of the implicit. No culture had greater
respect for codes, which rules every aspect of life; but no culture was ever so suspicious of
codes, never mistaking them for anything but artefacts, which is what they are.13

In such a culture, undertakings are expressed not in words but in deeds; the
strength and duration of the bonds between people do not depend on verbal
pledges. They depend rather on maintaining the harmony that prevailed
when these bonds were first formed, hence on the ability of each person to
preserve the bonds linking them to others and on their capacity to adjust
their claims in the light of the changing nature of people and circumstances.
Claiming something from someone that they are no longer willing to do or
that it would be prejudicial for them to do is contrary to the elementary
rules of social etiquette, the rules of giri,14 which vary according to one’s
age and station. Giri – which may be translated by ‘obligation, duty, moral
debt’15 – is not founded on a universal law or a contract which is dissolved
once it has been executed. Giri depends on the persons who are bound by it,
and it is the basis for links that are

long-lasting and unbreakable, involving the individual’s idea of himself and the esteem in
which he is held: it rests on his discretion and sensitivity. One good turn deserves another, or
rather must not be forgotten, and it can be repaid – without cancelling the relationship, rather
the reverse – in any one of a thousand freely chosen and often symbolic ways.16

Giri thus weaves a powerful web of obligations which are flexible but
mutually endorsing, and which preserve the harmony of the community.

However, since the Meiji era, Japan has joined the ranks of Western
legal culture – French, then German and lastly American – and now boasts
a law of contract in the best globalized style.17 If the contract was really
what the West considers it to be, that is, an ultimate, universal and fully
developed form of the legal bond, one might have expected that giri, an
‘archaic’ form of exchange, would gradually be eliminated by the progress
of modernity. But nothing of the sort has occurred. The culture of the
contract, which came from the barbarians of the West, is used by the
Japanese to trade with – the barbarians of the West. But it is hardly used
internally. A simple statistic suffices to convey the vitality of giri, the art of
compromise and the avoidance of the paths of law: where the United States
counts one lawyer per 300 inhabitants, Japan counts one per 10,000.18 The
economic successes of Japan (and perhaps soon of China) can in large part



be explained by this welding of two cultures: that of law and contract
imported from the West, and that of the imperative of harmony and the
social bond, inherited from Confucianism.

We must evidently avoid giving too rigid an account of the cultural
relativity of the contract. While initially accepted for the needs of
international trade, the contract is very gradually gaining ground within
Japanese society, while being transformed by contact with the home
culture.19 But this movement is not one-sided. Thanks to international trade,
the Japanese value system has also permeated Western ways, particularly in
the sphere of management, where Western firms have adopted Japanese-
style methods for arriving at collective agreement. The Japanese model has
also influenced the legal sphere, with the theory of relational contracts
which has attracted much attention, especially in the United States.20 This
theory explains the importance in business practice of framework
agreements, which set up long-term relations of cooperation within which a
series of contracts is drawn up; the relational contract establishes a flexible
bond over time, which is reinforced – and not dissolved – by the reciprocal
exchange of services. This latest triumph of Western legal engineering is
arguably an incarnation of Eastern methods of arriving at agreement, a
transposition of the culture of giri.

So the contract has not always been a universal category but is clearly in
the process of becoming one, proving along the way that the Western
conception of the human being and society is destined to be extended to the
whole world. At least this is what globalization professes, as it applauds in
one and the same movement the virtues of the free market and those of the
contract – flexible, egalitarian and emancipatory – in opposition to the
heavy machinery of States and the imperfections of the law – rigid,
unilateral and enslaving. On this issue it is fair to talk of contractualism –
not to be confused with contractualization – that is, an ideology, the idea
that the contractual bond is the ultimate form of social bond and is destined
to replace the unilateral imperatives of the law everywhere. Contractualism
is just one element in an economic ideology21 that conceives of society as a
sum of individuals motivated solely by self-interested calculation.
Contractualization, however, simply designates the objective extension of
contractual techniques, a process that often throws up effects very different
from those that contractualism promised.



The influence of contractualism spreads with the progress of economic
ideology, of which it is only one aspect. Already in 1861, Sumner Maine
observed that

the bias indeed of most persons trained in political economy is to consider the general truth
on which their science reposes as entitled to become universal, and, when they apply it as an
art, their efforts are ordinarily directed to enlarging the province of Contract and to curtailing
that of Imperative Law, except so far as law is necessary to enforce the performance of
Contracts.22

This remark gives a very accurate account of the current relations between
standard economic analysis and law. The ‘Law and Economics’ movement,
which seems to exert a fascination even over French law faculties, seeks to
include all human behaviour within what may be called a primitive
anthropology of contract law, through the figure of the person who knows
what he or she wants and what is best for them.23 This anthropological
moment can be found at the basis – ‘first stage’ – of the economic analysis
of law, as expounded by its best representatives, Cooter and Ulen:

Let us outline the steps in a complete economic analysis of a legal problem. The first step is
to assume that the individuals or institutions who make decisions are maximizing well-
known and clearly specified economic objectives, for example, that businesses are
maximizing profits and that consumers are maximizing wealth and leisure. The second step is
to show that the interaction among all the relevant decision makers settles down into what
economists call an equilibrium, a condition that does not spontaneously change. The third
step is to judge the equilibrium by the criterion of economic efficiency.24

In this light, the law of contract neither precedes nor conditions the
market economy. It is the instrument of market operations – Marxists would
say it is superstructural – but not their source. The founding fathers of the
economic analysis of law insist on this: it is not the legal principle of
freedom to contract that founds the free market, since the free market is a
fact of economic life which the law of contract merely accompanies and
facilitates.25 Here the old nineteenth-century convictions return, with the
sole difference that economics has replaced natural law as the basis of
contract law, and the yardstick has become not justice but efficiency. Where
Marx failed, the ‘Law and Economics’ movement might well be
succeeding, winning jurists over to accepting the importance of setting law
back on its ‘real’ feet, that is, on its economic base. This explains the flood
of literature whose primary aim is to relate each rule of contract law back to
an economic law: incapacities are referred to the stable preferences of the



rational actor, defects of consent such as duress to the freedom of choice of
the rational actor, mistake and duties of disclosure to the transparency of
market operations, and so forth.26 This method cannot fail to bring to mind
Marxist legal critique, which also aimed to relate each legal rule back to its
economic determinants.27 The only difference is that, whereas Marxist
analyses set out to criticize the ‘legal form’ by exposing how it maps onto
economic laws, the correspondence between the two seems to send our jur-
economists into ecstasies of admiration. But in both cases the legal form is
related back to a natural order that explains and encompasses it. Today, the
binding force of the contract comes to be based on economic laws, which
are then attributed universal value, as suggested by the following comment
by L. Summer, Chief Economist at the World Bank: ‘One of the things I
have learned during my short time at the bank is that whenever anybody
says “But things work differently here”, they are about to say something
dumb.’28 Contractualism no longer rests on a political theory of the social
contract but on the scientifically certified conviction that the market lays
down the law on the scale of the planet. The garb of natural law has been
abandoned in favour of the new clothes of economic analysis, and jurists
can thus continue to rest assured that there is a world order that transcends
national legislation, an order which the latter is there to serve. In the grand
symphony of globalization, economic science has thus won pride of place
as founding discourse for the universal order, leaving law the role of second
fiddle: human rights.

As a result, any law that is not derived from a contractual agreement is
considered suspect, and we busy ourselves grounding every obligation in
the assent of those bound by it. Correlatively, the agreement of the person
obligated tends to become a sufficient justification for the obligation, with
the result that our inalienable rights get fewer and fewer. This leads to a
generalization of contractual vocabulary, which reaches into the farthest
corners of human life, including the public sphere. In order to grasp the
meaning of this movement, we must begin by tracing it back to its origin,
and the question of why, and since when, people may be bound by their
word.

The Origins of the Contract



Pacta sunt servanda: without this principle which grounds respect for the
pledged word, the contract would never have become the abstract universal
that is the pride of modern jurists. The autonomy of the will would have
acquired no legal force without this decidedly heteronomous rule. But
where does this rule come from? Since when and why are we bound by our
word? Retracing how this rule arose will allow us to grasp the central
position occupied by the State today in the structure of the contractual bond.

The assertion that ‘agreement between two parties is sufficient to form a
contract’ implies that the notion of contract must already be current. Yet the
concept of the contract implies a radical separation between the world of
things and that of persons. It also implies the idea that the future may be
controlled by words. In the concepts of alliance and exchange, which form
part of the prehistory of the contract, things and persons are not yet clearly
distinguished, and roundabout ways are used to ensure the control of time.

In the concept of the alliance, things are grasped only through persons:
the alliance was conceived first of all as a particular kinship bond. It could
be the result either of marriage or of ‘artificial kinship’,29 established by
means of a ritual involving blood: the blood covenant. Rituals of this kind
are frequently described in the work of ethnologists,30 since they exist in
most ‘archaic’ societies and always have a religious dimension. This type of
rite also appears in the Scriptures and survives to this day in the religions of
the Book, which use the symbolism of spilt blood to seal the covenant31 in
and with God (the eucharist, circumcision). In the blood covenant as in
marriage, it is by changing status that one is bound to another person.
Kinship bonds are thus the detour by which a long-term relationship of
obligation may be created.32 But the things and services to which this
relation of obligation applies remain necessarily undefined at the moment at
which the alliance is sealed; the content of the obligation will depend on the
chance events of the lives of those bound by the alliance and their
respective needs. We still retain this type of arrangement in our legal
heritage, in which a relation of obligation is derived from an artificial bond
assimilated to a kinship bond. The idea of the body of employers (le
patronat33) shows the enduring influence of the model of paternal authority
on the employment relationship, a model that has persisted from Roman
law (where it designated the bond between the freedman and his former
owner – Latin patronus – who brought him into the world of civil life34 and



whose name he bore35) right up to modern labour law on salaried
employment.36 Our modern employment contract also involves a change in
occupational status – access to employment with all this implies in terms of
subordination and security – which incurs an obligation whose precise
content will only become clear in the course of the contract’s performance.

With the concept of exchange, on the other hand, persons are grasped
through things. As is well known, the first form of exchange results from
the chain of obligations to give, to receive and to give back. As Mauss has
shown in his rightly famous essay on the gift, giving back becomes an
obligation because of ‘the spirit of the thing given’ (the hau):37

The thing received is not inactive. Even when it has been abandoned by the giver, it still
possesses something of him. Through it the giver has a hold over the beneficiary just as,
being its owner, through it he has a hold over the thief […]. The hau follows after anyone
possessing the thing.38

Our languages retain something of this idea, since the same word – Gift –
designates poison in German and a present in English. When one gives a
gift, the recipient is tied to the giver in the future, until he or she in turn
gives something back, at which point this tie is dissolved. This sequence,
from which is derived the obligation to pay one’s debts, implies that a third
term – here, the spirit of the thing – ensures restitution. Such an
arrangement has not disappeared from our legal system either. Our
contributory pension schemes create a bond which, in France, has been
improperly called a ‘contract between the generations’ [‘un contrat entre les
générations’],39 but which is actually much closer to the ‘archaic’ sequence
of obligations implied in giving, receiving and giving back. The chain of
debts and credits constituting relations between the generations (we receive
life from the previous generation, give it to the following one and, by giving
it, restitute it to the preceding generation) is matched, in these pension
schemes, by a chain going in the opposite direction: we give for the
previous generation, receive from the following one, which in this way
gives back what it has itself received. It is through this balance of debts and
credits that a pension scheme may create bonds of solidarity between
people.40

Roman law is at the basis of our notion of contract, and likewise of our
sharp distinction between things and persons. Even so, this distinction took
a long time to become established. In the nexum41 (a loan for which the



pledge is the person of the debtor himself), the relation of obligation again
resulted from a change in status, the horizon of the debtor’s enslavement;
and perhaps also from a (poisoned) gift, the brass ingot, which was put into
the debtor’s possession until the debt had been paid off.42 Moreover, even if
Roman law did clearly distinguish between persons and things,43 not all
people were persons and the concrete diversity of things was maintained.
Roman law therefore has the notion of contracts, in the plural, which obey
different regimes according to their objects (their negocium), but it is not
concerned to define the ‘contract itself’ as a generic category.44 There was
never any question, for example, of identifying the contract simply with
consent exchanged between two parties (called a pact or an agreement).
Certain formal procedures were needed to move from agreement to contract
(promise, stipulatio or oath) or else certain material actions (for example,
handing over the object), which varied according to the contract. The
binding force of real contracts derived from the transfer of the object to the
debtor, while the binding force of stipulation and oath had religious roots.45

The spirit of things or of the gods thus continued to preside over the
creation of bonds between humans.

So if one single principle emerges from Roman law, it is rather that the
pledged word has no legal force whatsoever: ex nudo pacto, actio non
nascitur.46 This rule, although constantly readjusted, was never abrogated,
not even under Justinian, despite the increasingly numerous modifications it
underwent.47 The bare agreement is in principle assimilated to the voluntary
surrender of oneself to another. It is simple trust, said to reside in the right
hand, and incarnated in the figure of Fides, the white-haired goddess who is
older even than Jupiter himself, since without her presence no human order
would be possible in the world. Originally, whoever puts their trust in the
word of another places themselves beyond legal protection.48 Fides became
secularized, as it were, under the influence of the ius gentium which saw the
emergence of the first consensual contracts between Romans and
foreigners. International trade was already based on trust – or rather on the
fear of retaliation – and therefore did not bother with a formal framework.
Those whose trust had been betrayed would have the Peregrine Praetor
initiate a bona fides action to ensure respect for everyday transactions: sale,
hire, partnership and, later, mandate. Good faith (bona fides) in this context
meant trust that is objectively founded, that could have been placed by any



person in the same situation. As for innominate contracts, respect for them
could be ensured only by an actio in factum, which the Praetor agreed to on
a case-by-case basis, and only when the service promised by one of the
parties had already been carried out. In other words, Roman law assigned a
certain importance to the pledged word in concluding contracts, but never
took it to be the general principle from which the contract’s validity could
be derived.

The medieval Glossators reinterpreted for their own ends the precept
‘Ex nudo pacto, actio non nascitur’, on which they based their theory of
vestimenta pactorum. Since, in the words of Accursius, the bare agreement
is like a sterile woman, one must set about dressing her so that she gives
birth to rights. Some agreements ‘are naturally ample and warm and need
almost nothing to appear well dressed’, for example sale or hire, in which
Roman law already saw consensual contracts. For the rest, heavier garments
than simple consensus are required: res, verba, cahaerentia, rei interventus,
and so forth.49 In the sixteenth century, Loysel derides this theory of
vestimenta when, having formulated what was to become the most famous
image of consensualism – ‘cattle are bound by their horns, men by their
words’ – he adds: ‘and a simple promise or agreement is worth as much as
all the stipulations of Roman law’.50 This is because in the intervening
period, between the medieval Glossators and Loysel, the principle
enshrined in Roman law had been reversed. Henceforth, the saying would
be: ex nudo pacto, actio oritur (‘a bare agreement may give rise to legal
action’).

It is the medieval canonists who are responsible for turning the original
principle on its head and for inventing the rule ‘Pacta sunt servanda’.51 The
Church denounced the use of oaths in transactions, since it considered that a
simple promise before God should suffice. A Christian’s every action must
always have Truth as its touchstone, and whoever promises and does not
keep their word is acting in a way contrary to the Truth, deceiving their
neighbour and committing a mortal sin. So, honouring one’s word was
elaborated first of all as a moral rule, grounded in the Scriptures and in the
doctrine of the Fathers of the Church. Its initial formulation – Pax servetur,
pacta custodiantur (‘Peace should be preserved, agreements should be
respected’) – can be found in the canon Antigonus, in which the first
Church Council of Carthage (348 AD) gave its verdict on an agreement
between two bishops concerning the limits of their respective



congregations:52 a Christian who does not keep his word will incur the
ecclesiastical punishments for lying. In the thirteenth century this moral rule
was transformed into a legal obligation. In 1212, the Glossa Ordinaria of
the Decree of Gratian endowed the obligation to respect simple agreements
with legal force and a form of action.53 This rule was taken up again in the
Decretals of Gregory IX in 1230, in opposition to the principle inherited
from Roman law and the contractual formalism of the medieval period. It
finally won out and was definitively adopted by the Roman law post-
Glossators,54 and in France in the first half of the sixteenth century.55 It
receives a famous formulation in Article 1134 of the French Civil Code:
‘Agreements lawfully entered into have the force of law for those who
made them.’56

It is therefore due to belief in the existence of the one God, who sees all
things and before whom no one must speak falsely, that the simple
agreement (the ‘pactum nudum’) ended up being identified with the
contract. In other words, the modern notion of contract could never have
emerged without faith in a universal guarantor of the pledged word. This
word only carries weight if it obeys the law of this guarantor, originally the
divine law which required that the agreement must have a just cause,57

today the law of the State, which gives legal force only to agreements that
are ‘lawfully entered into’. The binary and horizontal dimension of
exchange or alliance could not have become the homogeneous and abstract
plane on which the market economy can flourish without the ternary,
vertical dimension of the third party, which presides over the drawing up of
contracts.

In order to understand this dimension, we need only set foot on the
market square of any medieval town, for example Brussels, which offers a
particularly fine representation of the laws of exchange. The magnificently
orchestrated space is bordered by buildings devoted on the one hand to
organized labour (the seats of the guilds) and on the other hand to the
authorities that guarantee fair exchange (the Town Hall). This architectural
composition makes it immediately clear that there is no system of trade
without a third party to guarantee it, and without a collective organization
of the workers who produce the goods to be traded. If we leave this
organized space, we also leave the space of the market and its laws, and
indeed, on the hillside overlooking this market square, at the Law Courts or



the Royal Palace, we are governed by laws that are not the laws of
exchange. If it were not for this separation, legal or political decisions could
be bought and sold, as in corrupt political systems where the very notion of
the market loses all sense as it degenerates into criminal dealings. In other
words, the market does not spontaneously produce universal rules but is a
singular institution whose stability depends on its legal basis and on the
larger political whole within which it operates.

While the context within which the market functions has evidently
changed since the Middle Ages, it still rests on dogmatic foundations. If we
need to be reminded of this today, it is because the dominant economic
doxa has fallen into the trap of the legal fictions on which it is based. In
order for the system of free trade to be introduced two centuries ago, people
had to behave as though work, land and money were products that could be
exchanged – commodities.58 Clearly, work, land and money are not
products but rather the very condition of economic activity; treating them as
products is the result of a series of fictions. These fictions are legal
artefacts, since it is the law which for example authorizes one to treat work
as though it were a commodity separable from the person of the worker, by
setting up a salaried status and also setting limits on this commodification
and forbidding that the worker be treated like a thing. If we forget that these
are fictions informed by the dogmas founding the legal order, and if we go
on to treat men and nature as pure commodities, we are not only morally
reprehensible but we will also inevitably court major ecological and
humanitarian disaster. The market, if it is to function well, must be limited
by rules and institutions that ensure the security of human, natural and
monetary resources.

The State as Guarantor of Agreements

Since the turning point of the Enlightenment, it is the State that has
occupied the position of guarantor of exchange, at least in Western secular
countries. We have moved from a religious culture, in which the believer’s
word was placed under the aegis of divine law, to a secular culture, in which
the rational individual enters into agreements under the aegis of the State.
This ‘secularization’ by no means implies that contracts can henceforth do
without faith, without belief in a guardian of the pledged word. Returning



from his trip to the United States, Max Weber reported the following
suggestive statement by a businessman: ‘What someone believes is wholly
indifferent to me, but if I know that a client does not go to church, then for
me he is not worth 50 cents; why would he pay me if he does not believe in
anything?’59 Belief – whose object alone changes – lies at the heart of the
rational calculation implied by the contract. Tocqueville had already stated:
‘I doubt whether man can support at the same time complete religious
independence and entire public freedom,’ adding that ‘if faith be wanting in
him, he must serve, and if he be free, he must believe’.60 This remark is
entirely applicable to the freedom to contract, which is not conceivable
without shared faith in a third party that guarantees agreements. That is why
the figure of the third party is present everywhere in the structure of the
contract.

It is present firstly in the reference to the law in article 1134 of the
French Civil Code, a reference that occurs no less than three times in this
article alone.61 The law is part of the structure of the contract, beyond
persons, things, space and time. And the law is always the word of the
guarantor, whether of the Republic in the French tradition or the judge in
common law systems. International law has endorsed this structural
requirement: by always allowing one or more laws to be designated as
applicable to an international contract, it ratifies the principle that ‘contract
is governed by law’.62 There is no contract and there can be no contract
without a law which, at the very least, founds the personality of the
contracting parties and lends force to their word.63

Secondly, the presence of a third party as guarantor is expressed in the
reference to money in the wording of contractual obligations. Money can in
fact never be absorbed into a standard economic analysis.64 This is because,
in order to fulfil its function of financial asset or means of payment, it must
necessarily establish a community of contracting parties who believe in its
value. One need only look at what is written on a dollar bill to see that its
symbolism still involves religious faith; and what binds this community of
believers is independent of the individual will of any of its members.
Notwithstanding contemporary fantasies about a money that would be self-
referential, there is no money, and there can be no money, without a third
party that guarantees its value.65 Until recently in European countries and
still today in most others, this third party has been the State. Through its



central bank, the State is the ultimate guardian of the qualitative dimension
of monetary relations.

Modern nations have managed to preserve the essential features of the
medieval scheme by monopolizing the promulgation of laws and the
minting of money, with the result that the historical impetus introduced by
the medieval idea of universal guarantor continues to have effects today. In
uniting the main attributes of this guarantor, the State has also enabled the
abstraction of the contractual bond to be extended and perfected, without
which the social bond could not be placed under the aegis of the rational
calculation of interests. The Primus and Secundus of Roman law have been
replaced by the mathematical symbols of economic equations, which
require persons to be grasped simply as contracting units, considered
independently of physical contingencies, abstractly (the concept of person)
and as formally equivalent (the principle of equality), indeed as pure
fictions (legal persons) to whom we attribute the same legal existence as
human beings. Goods and services, which are all different through the uses
they are put to, must be treated as commodities, all comparable by virtue of
their monetary value and equally free for trade; this is why names, works,
and so forth are increasingly treated as assets, a process that strips things of
the ‘spirit of things’. Time, except when effaced by technological progress,
must be a homogeneous and quantifiable given,66 a clockwork time adapted
to measuring obligations. Lastly, space must be continuous, cleared of any
obstacle to the free circulation of goods, workers and capital.67 If these
conditions are fulfilled, the contract can be thought of as an abstract relation
which is independent of the diversity of persons and things, and which
gives legal force to the calculation of interests. But a further condition is
that its validity should be guaranteed by a State which is responsible for the
qualitative definition of persons (personal and occupational status), of
things (whose trade it can limit or forbid), of time (which it regulates) and
of space (which it divides into administrative areas).

However, this model of contractual relations guaranteed in the last
instance by the State invariably encounters three sorts of obstacles. Firstly,
certain things resist being transformed into commodities. They may, for
example, preserve the mark of the person who created them. Certain works
are informed by the spirit of their creator, and intellectual property law has
revived the idea that something of the creator remains attached to the things
he or she has created68 (as Mauss had already noted).69 Other things, on the



contrary, cannot be attached to a specific person and are therefore difficult
to appropriate and exchange. For example, certain natural or cultural
treasures must be wholly or partly excluded from circulation, to protect
them from being destroyed by trade (protection of the environment, of the
gene pool, of certain cultural objects, et cetera).70

Secondly, the trade in ‘human resources’, inherent in the idea of
employment contract and in the institution of the labour market, contradicts
the separation of persons and things on which the market system rests. This
explains the invention of concepts – such as ‘employment’ or ‘solidarity’ –
that are a hybrid of contract and status, and that give a new lease of life to
precontractual forms of the social bond where the distinction between
contract and status was unknown. German law, always one for conceptual
rigour, has adopted a tripartite legal system in which a place is assigned to
social legislation, which mixes contractual and regulatory techniques,
alongside private and public law. French jurists, however, in their reverence
for bipartite structures, have always had difficulty acknowledging the
importance of these hybrid forms or incorporating them alongside their
basic legal concepts.

Thirdly, the secularization of the function of guarantor has hindered the
universalization of the contract. As God receded, so the unity of the
normative space in which contracts are made began to fragment. The
universal guarantor gave way to only local guarantees. States, however
vigorous their claims to universality – particularly the case in France71 –
can guarantee agreements only within the restricted space of their national
territory. It is due to this fragmented normative space that international
private law, with its techniques for resolving conflicts of law and
jurisdiction, has flourished. Efforts have, of course, been made to strengthen
international contracts with universal substantive rules; but this has been
successful only in particular cases. Moreover, it has led to a return to the old
technique of nominate contracts – starting with that of sale, as in the Roman
period – which implies forfeiting the conceptual unity of the contract on an
international scale, a unity so laboriously achieved by medieval jurists.
There is a further problem resulting from the secularization of the third
party guarantor: not many contracts were entered into with God,72 whereas
States are both guarantors and contracting parties to which the ordinary and
the principle of equality do not apply. They inevitably throw the law of
contract into a confusion that increases as methods of government rely more



and more heavily on contracts. In this area, hybrid categories that are
legally ill-defined also abound. While appearing to be contracts, they
remain refractory to the universality of the principles of contract law.

The inadequacy of conceiving exchange as universal and abstract has
also been highlighted by certain non-orthodox currents in economic theory.
Standard economic arguments – with the ‘Law and Economics’ movement
in tow – have, as it were, got no further than the abstractions of the general
theory of contract, since such arguments are based on the pure abstraction
of rational actors calculating how to maximize their utility. But the validity
of this type of analysis is contested today: the economics of conventions73

has rediscovered the importance of belief, culture, work and concrete
objects for understanding people’s material life. It has given centre stage, in
its economic analyses, to the way people in practice agree to act.74

Meanwhile, the economics of regulation has demonstrated the role and
significance of institutions in the comprehension of economic
phenomena.75 Although these currents turn their back on the question of the
third party as guarantor,76 they provide rich and illuminating material for
legal analysis, while also revealing clearly how contemporary ideas on
exchange are developing: concrete practices are being taken into account,
which fundamentally alter the parameters of the contract.

As a result, special domains of law have developed (labour law, social
security law, law concerning environmental protection, consumer rights or
public utilities), in order to accommodate the elements that fall outside the
sphere of the calculation of individual interest. Whole areas of contract law
have consequently been subordinated to mandatory rules applicable to
particular categories of goods or persons. These special domains of law
prop up an ordinary law of contract that is less and less capable of
mastering the complexity of the phenomenon of contractualization. The
effectiveness of such props is, moreover, constantly diminished by the
progress of free trade and the opening up of national frontiers to the
circulation of capital, goods and services, which obliges States to reduce
these props or adapt them accordingly.

Feudalism’s Revival in the Contractual Bond



While until recently the State was sole guarantor of the circulation of goods
and capital, it is viewed nowadays, on the international stage, as an obstacle
to exchange. New institutions contend with it for the role of laying down
the law on trade issues or maintaining currency stability. International
institutions, vested with a role and a mission by the prevailing economic
credo – the World Trade Organization, the Organization for Economic
Cooperation and Development, the World Bank, the European Bank, the
International Monetary Fund and the European Commission – have taken
over most of the State’s material power (budget allocation) and spiritual
power (spreading the good word on the virtues of free trade). They ensure
that the freedom to contract beyond frontiers overrides respect for national
legislation. States are then invited to dismantle any legislation that might
protect ‘local’ solidarities – public services, profession-based mutual-
benefit insurance schemes, public subsidies – which are considered to be
obstacles to the free circulation of capital, goods and services. Meanwhile,
the organizations responsible for a ‘social’ dimension – the International
Labour Organization, UNESCO, the World Health Organization, et cetera –
have neither money nor certainties to distribute, and they are setting
themselves less and less ambitious targets. Until recently, they aimed to
help all people enjoy a Western level of lifestyle, but now their goals have
slipped back to those of the first nineteenth-century social philanthropists:
to prevent the spread of epidemics, prohibit forced labour and limit child
labour.77

The attempt to reduce everything that might, in the definition of
persons, things or time, hinder the free negotiation of contracts is a clear
sign of the contract’s tendency to exceed the frameworks within which the
State sought to confine it. The legal constructions that brought together the
‘economic’ and ‘social’ dimensions of work under the aegis of the State are
under pressure. The deregulation of labour law, on the one hand, and the
generalization of statutory social protection, on the other, can be understood
in this light as two sides of the same coin: labour can be freely bought and
sold, stripped of its relation to the person, who only appears when there is a
‘need’ so great that society as a whole can no longer ignore it. The policies
of international financial institutions (the World Bank or the IMF) reveal
this process even more clearly: on the one hand, in the name of free
competition they encourage the demolition of systems of solidarity, while



on the other hand they finance programmes to fight poverty, in the name of
‘human development’.

The range of things that can become the object of a contract is,
moreover, constantly expanding. The moral right of authors has been
eroded in the latest international conventions on intellectual property, while
patent law now extends to living organisms, and the human body is handed
over, piece by piece, to the law of contract.78 As privatization progresses,
the law of contract extends its dominion to publicly owned goods and
services, in the name of the citizen – but a citizenship defined by reference
no longer to the State but to the consumer’s rights in the marketplace.79

Lastly, with the revolution in information technology, time itself becomes a
mere accounting unit, just one of the parameters of the computerized
calculations programmed to effect the most profitable financial transactions
in the light of market movements. Parties can now contract in ‘real time’, at
any moment and wherever they may be, in that ‘instant of reason’ that legal
theory had imagined before technological progress came along to make it
possible.80 The deregulation of the time of exchange implied by
contemporary challenges to the principle of weekly rest or to the prohibition
on night work, aims to efface any qualitative dimension of time, to make
way for a homogeneous, continuous time that places no obstacle in the path
of contractual activity and enables us, at any and every moment, to be a
producer or a consumer.

As States lose their power, so, indissociably, does the figure of the third
party as guardian of agreements. This is why independent authorities have
proliferated, whose role is to supervise contractual activity within a
particular area (the European Commission) or a particular sphere of activity
(energy, the stock markets, transport, telecommunications, audiovisual
industries, biotechnology, information technology, food security, hospitals,
medicines, et cetera).81 This plethora of concrete, particular authorities is a
far cry from that dream or nightmare of globalization, a planetary legal
order united in its respect for, inseparably, human rights and the market.
Under the cloak of contractualization, we can detect what Pierre Legendre
has called, in a different context, the ‘refeudalization of the social bond’.82

The forces of economic rationality attack and weaken the State, due to its
concrete, local and fundamentally heterogeneous character, but since law
and contract are fundamentally indissociable, the resulting emancipation of



the contract from State control profoundly transforms the contract’s nature.
For it is only when law embraces the incalculable aspects of human life that
contract may be conceived of as an instrument of rational calculation and an
abstract relation existing independently of the contracting parties and of the
object of the contract. In an increasingly complex and internationalized
world, the distribution of roles between the two is constantly changing.

On the one hand, our demands that law and the State protect us from all
that lies outside the pure logic of calculation are constantly increasing. For
example, we turn to the public authorities when confronted with the
incalculable risks resulting from economic and technological
‘development’, risks that exceed the statistical calculations of insurance
companies. This is the essential reason for the emergence of the
precautionary principle.83 But the public authorities can only respond to this
demand by themselves calling on expert opinion to legitimize the law, often
in the institutional form of independent authorities, whether national or
international.

On the other hand, questions that were previously the remit of the State
are now referred to the contract and negotiation. Laws are emptied of
substantive rules and replaced by rules on negotiation. This trend –
proceduralization84 – transfers the concrete and qualitative questions that
were previously settled by the State into the sphere of the contract. It leads
to a diversification of the legal regimes of contracts according to their
objects, and hence to a plethora of ‘special contracts’ which take us back to
the technique of the ‘nominate contract’ in Roman law. Such a process
increases the chances of conflicts of interest and hence the need for a code
of ethics for contracts, based on the realities of concrete persons.85 This in
turn makes it necessary to reintroduce a qualitative appreciation of time,
giving precedence to the individual bond in its substance and duration over
against the mechanical interaction of abstract obligations.

The consequences of the weakening of the State can be felt not only at a
higher level – the homogenization of normative space on the scale of the
planet – but also in the phenomenon of (re-)territorialization. While the
commercial contract develops internationally, we find at the opposite end of
the spectrum the contract for the person receiving minimum welfare
benefits, which aims – successfully or not – to restore a person’s links to a
certain territorial space; or the whole panoply of contracts that have



accompanied decentralization, regional planning, agricultural policy and
employment policy. As a result, however, the contract can no longer be
considered as an abstract relation, independent of the identity of the
contracting parties and of the singular nature of the goods, services and
even persons which are its object.

In its canonical form, the contract binds persons who are equal and who
have freely taken on obligations which are generally reciprocal. In its
modern guise, one or other of these features tends to be lacking, with the
result that contracts today have in common only the fact that they are
agreements that generate obligations. The principle of privity of contract
(that contracts are binding only on the parties to the contract and not on
third parties) is jeopardized by the development of agreements that, as in
the exemplary case of collective labour agreements, are binding not only on
the contracting parties but also on the bodies they represent. The contract
consequently blurs over into regulation and extends its effects to groups of
an indeterminate and variable number of persons. The principle of equality
is also eroded, particularly in the context of decentralization policies of
(public or private) organizations, in cases where the contract aims to
establish a hierarchy between the different interests of the parties or of those
they represent, to provide the basis for one to supervise the other or to
implement principles of collective interest that are in theory not negotiable.
These figures of the contract abound, from contracts for people receiving
minimum welfare benefits to contracts relating to long-term planning, from
social security to subcontracting agreements, and they may be governed by
public law, social legislation, international law or business law. Lastly, the
freedom to contract is also compromised every time contractual activity is
imposed by law. The proliferation of obligations to take out insurance gives
some idea of the powerful force behind the legal obligation to contract,
magnified by the deregulation and privatization of public services. The user
is transformed into a party obliged to contract, who thus assumes new
responsibilities, starting with the choice of the co-contracting party.

Taken as a whole, these transformations suggest that contracts of a new
kind are emerging. Their primary aim is not to exchange particular goods
nor to cement an alliance between equals but to legitimate the exercise of
power. The impetus provided by the principle of equality, which has
subtended Western thought for the past two centuries, has led to the
replacement of the unilateral exercise of power by the contract and more



generally of the unilateral by the bilateral and heteronomy by autonomy.
However, the law of contract has been contaminated by the heteronomy it
effaces, and has ended up as an instrument of subjection. It now occupies
the places where power is exercised, borne along by the principle of
equality, but it can do so, as Louis Dumont has so well illustrated, only by
encompassing its opposite, by establishing a hierarchy of persons and
interests. At the outer margins of exchange and alliance, the law of contract
has now added the notion of allegiance, by which one party is placed within
the sphere of power of another. Two sorts of contract, often combined in
practice, embody this figure of allegiance: contracts of dependence and
controlled contracts.

What characterizes contracts of dependence is the subordination of the
activity of one person to the interests of another.86 The employment
contract still serves as model here, but the traditional formula –
subordination freely consented to – is losing ground, because subordination
is no longer sufficient to satisfy the needs of entities that reject the
pyramidal model in favour of the structure of the network.87 The network is
not interested in obedience to orders; it is feudal in character, and its bonds
remind us strongly of the bond of vassalage. It needs to subject people
without depriving them of their capacity to take initiative and assume
responsibility, which is the better part of their value. New hybrid forms
flourish here – already well represented in the economic sphere, for
example in distribution, subcontracting, agricultural integration, et cetera –
to achieve the subordination of some to the interests of others. These forms
are dominant in management culture, whether public or private. In
combining freedom and servitude, equality and hierarchy, they take labour
law88 and law on liability89 off their guard, opening wide the gates to
hitherto unknown forms of power over people.90

What characterizes controlled contracts is that they do not seek solely to
satisfy the interests of the contracting parties but additionally to realize a
collective interest. Already in the 1930s, Josserand was alarmed by the
emergence of the controlled contract which he identified with the growing
influence of mandatory rules on certain types of contract (hire and
transport, for example).91 But this was only the first generation of mutants.
These types of contract were still positioned within the pyramidal structure
of the centrally planned economy which was meant to ensure that they



would contribute to the public interest, as defined by the State.92 However,
in the latest versions of this contractual technique, controlled contracts are
given the task not only of implementing but also of participating in the
definition of the principles of collective interest. Moreover, the technique of
controlled contracts is no longer the monopoly of the State; it extends into
the private sector in the form of framework agreements which define the
rules of collective interest that must be respected by the contracts made
within their field of application. Examples of this new type of contractual
interventionism can be found in contracts concerning the planned economy
or the medical profession, and in the agreements having force of law
introduced into European social legislation; through these, a large number
of persons, both public and private, become involved in the exercise of
power. The contractualization of State initiatives93 is only the most glaring
example of this leasing out of power, which seems to have been invented
and tested firstly in private companies.

What all these versions of the contract have in common is that they
place a person – whether real or legal, private or public – within the sphere
of power of another person, but without thereby infringing, at least in
formal terms, the principles of freedom and equality. The proliferation of
these bonds of allegiance is accompanied by the blurring of the distinction
between public and private, and by a fragmentation of the figure of
guarantor of agreements through, notably, the multiplication of independent
authorities.

We should therefore have no more illusions about the idea ‘for
everything a contract’. The ‘contractualization of society’ we are
witnessing, far from signalling the victory of contract over law, is rather the
symptom of the hybridization of contract with law, which resurrects feudal
ways of forging the social bond. In its hybrid form, the contract revives
what was its major strength in the legal history of the West: its capacity to
bind all powers. Marc Bloch remarks that our conception of the contract is
strongly indebted to the notion of the homage paid by the vassal (which
distinguishes Western feudalism from its Japanese counterpart). He
concludes his masterly work on feudal society as follows:

The originality of [Western feudalism] consisted in the emphasis it placed on the idea of an
agreement capable of binding the rulers; and in this way, oppressive as it may have been to
the poor, it has in truth bequeathed to our Western civilization something with which we still
desire to live.94



We would do well to take this process of refeudalization seriously and strive
to control it rather than succumbing to the illusory idea ‘for everything a
contract’.

The inseparability of the three forms of reference that are the State, the
law and money will thus have corresponded simply to a particular historical
moment. Each of these figures has proved capable of freeing itself from the
others. One need only look at a dollar bill to see that certain States continue
to see in God the guarantor of the value of their money. Other States may,
on the contrary, give up their monetary sovereignty,95 relying either on a
more powerful state, de facto or de jure – pegging their currency to the
dollar or, for example, to the CFA Franc – or may create a ‘common
currency’ like the euro. New institutions also appear, which vie with nation-
states for this role of guarantor, seeking to lay down the law on trade or
currency issues. European Community law on competition and the
European Central Bank respectively are the most immediately visible
expressions of this rivalry. The structural function of guardian of
agreements is therefore not indissociably linked to the State; it is a function
that preceded the State and might outlive it. But this function cannot simply
remain vacant without compromising the very idea of a legal order, since
without a guardian of the pledged word, only force counts. Richard Wagner,
who is known to have exerted a certain fascination on the Nazis, expressed
this idea in music in The Twilight of the Gods: ‘Runes [Runen] of treaties
[Verträge] deeply pondered graved Wotan in the shaft of the spear: he holds
it to sway the world. A hero bold in fight has broken the spear; in splinters
shivered the treaties hallowed haft.’96 Those who think we can found a new
world order today solely on the calculation of individual utility are the
legitimate heirs to this superhuman fantasy and are gently leading us
towards a new Wagnerian twilight.

If we relate every rule to a calculation of utility, which would be both its
source and the measure of its legitimacy, we must consider that someone
who makes a commitment is entitled to breach it if, at the end of the day,
this is more advantageous for him or her. Such a theory of the ‘efficient
breach of contract’ means, according to the American judge Holmes’s
formula – much over-interpreted – that ‘the duty to honour a contract means
that you must be prepared to pay damages if you do not honour it, and
nothing more’.97 This position is justified by the idea of optimal allocation
of resources on the market. For example, it would be more efficient from an



economic point of view for me not to deliver goods (for example, some
medicines) to someone to whom I have promised them (a poor person) if it
proves more advantageous for me to supply these medicines to a third party
(a rich person) who offers me a price higher than the sum of the initial price
and the damages I would owe to the first buyer who has been let down. This
theory is taken up by French jurists who claim that there is no difference
between honouring one’s commitments and paying damages for not
honouring them.98 Trust, whose value is incalculable, is disqualified here.
When we realize that this conception of law is being extended to the whole
world and that it is being presented to Southern countries as an exemplary
model, there is really something to worry about. A world in which people
feel bound by their commitments only insofar as it is convenient for them is
a world in which the pledged word has lost all value. A society founded on
postulates such as these cannot but become increasingly violent and
increasingly policed. Since it is also a world where the weakest pay the
highest price, politicians will no longer be listened to, and laws will have
not the slightest value. Deploring the erosion of social cohesion is nothing
but a pathetic farce when at the same time the instituting function of the law
is being destroyed, such as to deprive people of the shared points of
reference vital for making their actions meaningful for all.



Part Two
LEGAL TECHNIQUE:
THE RESOURCES OF

INTERPRETATION
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MASTERING TECHNOLOGY: THE TECHNIQUE
OF INTERDICTION

While one may study the same object from different points of view, it is certain that there is
one point of view which is more essential than the others, from which the laws governing the
object’s appearance and transformation can emerge. It is clear that for a manufactured
object, the human point of view regarding its manufacture and use is what is essential. If
technology is a science, it is a human science.

A.-G. Haudricourt, La Technologie, science humaine (1988)

One need only compare the French technology of the ‘Minitel’ with a
computer to sense how profoundly, at a given moment in time, technical
objects and a legal culture may be linked. The ‘Minitel’ incarnates the very
spirit of French law concerning the public services: the system is
centralized and pyramidal, branching out like a tree; access is guaranteed
equally to everyone without exception and at the lowest cost; and the
relation to texts is mediated by a public body. The computer with Internet
access, by contrast, incarnates the spirit of common law: the organization is
multi-polar, with indefinable contours; access is unequal, and depends on
the financial, technical and cultural resources at the person’s disposal; and
all texts are accessible directly, without the mediation of a central authority.
Comparing these two objects makes one aware that there is no unilateral
and deterministic relation between law and technology.1 Advances in
technology naturally bring transformations in law, and computers had of
course to be invented before people could think of legislating on data



protection. But technological development itself depends on the legal
culture that holds sway at a particular time. It is because Western
institutions were based on the idea of law that it was assumed that nature
itself obeyed laws; and it was for the same reason that the scientific
discovery of these laws became the basis of technology.2

If we can understand that law and technology partake of the same
culture and develop hand in hand, we will avoid boxing ourselves into the
argument that regularly dominates any reflection on the links between them.
Broadly speaking, this argument opposes two conceptions of law: on the
one hand, a transcendent or natural law conception which considers law to
be the expression of universal and timeless principles and, on the other
hand, a positivist and instrumental conception which considers law as a
pure technique, in itself neutral and devoid of meaning. For some, the
problem is making technology submit to the major principles revealed by
law, while for others law is a kind of cart which can tout around any
normative content, such that everything that is technically feasible should
end up being enshrined in law.

The pointlessness of this confrontation becomes evident if one cares to
remember what ‘the technical’ really means. The technical object is
different from the natural object in that its sense derives from the person
who fashions and uses it. When asked one day why he painted stones,
Magritte replied that the stone is a being that is important to him because it
does not think, whereas man-made objects, such as a piece of furniture or a
house, always have a bit of thought in them.3 Haudricourt notes that a chair
or a table can of course be studied as though they were natural objects, from
the point of view of mathematics (surfaces and volume), physics (weight,
density, resistance to pressure), chemistry (tendency to ignite or dissolve) or
biology (age and species of the tree from which the wood comes); but it is
only the point of view of their manufacture and their use by human beings
that allows us to understand what a table or a chair really is.4 In other
words, the distinctive stamp of the technical object can be found in the fact
that ‘The tool has no value in itself – like the subject, or the world, or the
elements that are of the same nature as the subject or the world – but only in
relation to an anticipated result.’5 The technical object, which derives its
sense from the human being who conceives it, is not necessarily a material



object: there exist techniques of the body6 and also immaterial techniques
such as, most recently, computer software.

In the light of this definition, law most certainly belongs to the sphere of
‘the technical’, and is even one of the first immaterial techniques that the
Christian West made its own, in appropriating the heritage of Roman law
from the eleventh century.7 Already in the Ancient World, the religious
roots8 of Roman law were tenuous, with the result that it could be
redeployed over the centuries, providing a major impetus for the
development of techno-science in Western Europe.9 Unlike Jewish or
Islamic law, the law that developed in the West does not express a
transcendent truth that is imposed on the human being; this is why a gulf
separates the interpretative methods of Western law from those of the
Torah10 or of Sharia.11 But the meaning of Western law does not reside
entirely in itself either, in its statements, because it is the result of goals –
human not divine – which people have assigned to it from the outside. Its
interpretation is therefore not enclosed within the letter of its texts but open
to the spirit that informs it. It can serve different ends at different times in
the history of political systems as well as in the history of science and
technology. It plays a role therefore, as one technique among others, in the
progress of technology.

However, just as it is insufficient, in order to understand what a spade
is, to say that it is a tool, so it is insufficient to say that law is a technique if
we are to understand its place and role within techniques as a whole. Every
technical object is characterized by the particular end it has been conceived
to serve. Spades, planes or computers are defined by the mental
representations that govern their manufacture, by the thought that each
reflects:12 digging the earth, flying through the air, processing information.
I can, of course, kill a rat with my spade, use a plane as a missile or my
computer as a work of modern art. But I can only do so by subverting these
objects, by transforming them into another object (sharp-edged, explosive,
decorative). What, then, is the specific end served by law in the universe of
techniques?

The changes in labour law that accompanied the industrial revolution
have given us some idea of the answer. It is really in the history of labour
law that the question of the relation between law and technology was first
clearly posed, long before civil law turned its attention to biotechnology. In



France, there were three periods to this history. In the first period, the
French Revolution laid the legal foundations of the market economy and the
industrial revolution. By imposing a conception of property rights that no
longer owed anything to feudal relations and by extricating the contract of
hire of services from its subordination to the guilds, the Revolution paved
the way for relations of production based on mechanization. Thereafter, as
is perfectly analysed by Marx, the machine age gave rise to working
conditions that were dangerous and inhuman.13 Machines, which reduce the
need for muscular force, enabled the labour of women and children to be
exploited; machines powered by steam, or other energies that are not
subject to fatigue or to the cycle of the sun, enabled an indefinite extension
of the working day. The factory became like the headquarters of an
industrial army, and was organized accordingly, with its officers, its troops
and its barracks-style discipline. In the last period, labour law developed
throughout the industrialized countries to set limits on the enslavement of
humans to their new tools. In introducing the physical protection of
workers, limits on the length of the working day, liability for damage
caused by things and the first collective freedoms, labour law reduced the
deathly and enslaving effects of industrial mechanization, and contributed
to making it an instrument of ‘well-being’.

This history shows that while it is true that law is a technique among
others, it is not like any others. It has made industrial mechanization
humanly bearable and has allowed new technologies to be used, without
people being destroyed by them. Intervening between the human and the
machine, law has served to protect people from the fantasies of
omnipotence produced by the machine’s power. Law is a tool placed
between humans and their representations – whether mental (speech) or
material (tools) – and thus fulfils the function of dogma: law interposes and
interdicts.14 Law therefore occupies a singular position among techniques:
it is a technique of humanization of technology.

The problems raised today by the ‘new information and communication
technologies’ prove that the anthropological function of the law does not
simply disappear when one moves from one type of technology to another.
A closer look at these problems will enable us to understand the relation
that has always existed between the technical and the legal. It is not
reducible to a simple adaptation, always belated, of law to technological
progress, or, on the contrary, to the subordination of this progress to



unchanging legal principles. Law as a technique was involved from the very
beginning with the emergence of the information and communication
technologies, and its content evolves daily under our very eyes,
subordinating the use of these technologies to values that are genuinely
human. This is why labour law remains a privileged position from which to
observe the relations between law and technology. The results of these
observations can be used to throw light on vital issues currently emerging in
other branches of law, as they too are faced with the phenomenon of major
technological risk, particularly, as we shall see, the issues raised around
filiation in the light of developments in biotechnology.

Law is Part of Technological Progress

The immense importance the computer has come to acquire, in the course
of only a few years, for our ways of living and working has accustomed us
to conceive of society as a system of communication. Yet this conception
developed out of a more general process of renewal within scientific
paradigms, which affected physics, biology and anthropology. The same
people who invented the atomic bomb also invented the computer; the idea
of a society open to communication and exchange was a response to the
horrors of the scientistic deviations that had led to discrimination between
people on the basis of their supposed racial, class or genetic identity.15 At
the heart of the development of information and communication
technologies lies the idea that people must henceforth be defined not
through their inner qualities but through the totality of the external links
they forge with their environment. This idea gave rise firstly to the
invention of the computer, which was the result not of increasing mastery
over materials – hardware – but of the extension to the machine of the
logical, and therefore universal, organizatory principles of the human brain,
believed to work generally in binary mode.16 Secondly, cybernetics was
born, as a general science of communication encompassing not only
humans but machines and animals also.17

From this point of view, creating a society can no longer be understood
as instituting the human being,18 attributing to each person a stable and
well-defined place that enables him or her to act and to establish links with
others. Assigning to each a determined place in a social whole presupposes



the existence of a deus ex machina (God, the Heavens, the State, the
Republic, the Working Class) as shared point of reference. But in a purely
physical vision of the world there is no place for a transcendent figure of
this sort, which exceeds the here and now of individual experience. That is
why institutions are asked to make way for flexible systems of
communication that allow people to react and adjust their behaviour in
relation to each other within a self-regulating network. The problem is then
not instituting but linking, not prescribing but communicating, not ruling
but regulating. These processes hold out the hope of constructing a world in
which human beings and society would at last be perfectly transparent to
themselves and freed from any last metaphysical defect.

Such ideas were implemented in the legal domain long before
computers became commonplace in the business world. Labour law
developed alongside the new information and communication technologies,
preparing the way for and accompanying their dissemination. Legal
technique helped acclimatize our modes of thought and action to ideas of
network and regulation.

From the Institution to the Network
Labour law in the industrial era developed around three major institutional
figures corresponding to three of labour law’s core notions: the figure of the
Legislator and the notion of the Welfare State; the figure of the employer
and the notion of the company; the figure of the salaried employee and the
notion of employment. These frameworks of legal thought have been
sapped by the logic of the ‘information and communication society’ which
draws on the new technologies. In law, as elsewhere, the buzzword is
networks,19 which means multi-polar structures in which each element is
both autonomous and linked to all others. This trend can be illustrated by
examining the development of the three basic relations mentioned above,
alongside the relations implied by the following acronyms, familiar to any
‘well-connected’ reader: html, www and PC.

The acronym html (hypertext mark-up language) clearly illustrates how
the information technologies introduce a rift into our relation to texts.
‘Mark-up language’ designates a universal format. Information
technologies impose uniformity on different categories of text and
consequently erase not only the variety of their different media but also the



hierarchy which has always organized written forms, from the earliest days
of printing: the book, the review, the newspaper, the satirical pamphlet, the
poster, the letter, and so forth. ‘Hypertext’ designates a virtual link between
texts: using information technology, texts of imprecise and mobile contours
may be linked to each other, in unlimited number. Hypertext links give
access to a third dimension and with it to an ocean of texts, ceaselessly
changing and unstructured, on which one can navigate – or drown.20

Law is also a question of texts, and the logic of the hypertext was
palpable in the legal field even before its development in the field of
computing at the end of the 1970s. Differences and hierarchies between
texts had already been destabilized with the introduction of that ‘hypertext’
called the European directive. Directives are ‘formats’ that are common to
all member states and can be implemented into any number of national
legislations, as new countries join the EU. They are not intended to be
applied, but to be transposed into texts – laws or agreements – whose
content is given by the European Community, but whose legal force is
given by a State or by management and labour (the social partners).21 The
hypertextuality of directives increased after the Maastricht Agreement on
social policy which gave rise to directives that drew their legal force from
the European Community but their content from preliminary agreements
between social partners.22 The classification of texts was overturned as a
result. Considered internally, the force of a text of law (a law, ruling or
collective agreement) had been indissociable from the authority from which
it emanated (the parliament, government, or social partners) and from its
place in the hierarchy of sources of law. But, considered from a European
Community perspective, national legislation is no longer the sovereign and
indisputable legal act that it is internally: a judge at national level can be
made to give precedence to the provisions of a European directive, at the
expense of those of the national legislation, if the latter does not transpose
the directive or does so badly.23 Similarly, a decision by the European
Council, giving binding force to a European collective agreement, can be
contested on the basis of the agreement’s content or the bargaining
procedures it provides for.24

The same phenomenon can be observed in national legislation wherever
a clear distinction between different categories of text – laws, collective
agreements and individual work contracts – becomes blurred, as a result of



the increase in negotiated laws and negotiations having force of law, or else
because of the measures invented to make up for the absence of structures
of collective bargaining in small businesses. The reforms introduced in
France in the first years of the twenty-first century concerning
unemployment insurance25 or the reduction in the length of the working
week to 35 hours26 exemplified this new ‘order’, where texts from any
number of categories – law, agreement, regulation, contract – are combined,
without it being possible to establish a hierarchy between them on the
formal basis of the legal nature of each, or even on the basis of the search
for what might be most beneficial for the employee.27 More generally, the
contractualization of State initiatives leads to an intertwining and
hybridization of the different types of legal text involved (law, regulation,
agreement, and collective or individual contracts), for which it is
increasingly difficult to establish a classification and a hierarchy.28

As for the abbreviation ‘www’ (World Wide Web), it symbolizes a
break in the history of information technology. Until the end of the 1970s,
the world of computers remained dominated by large machines (IBM)
linked up to users by terminals. The worker was connected to a single
machine and could use a part of its resources in accordance with certain
procedures and within certain limits which were fixed centrally by whoever
controlled that particular machine. At best the terminal would allow the
user to communicate with other terminals linked up to the same machine,
through an internal network (Intranet). This structure corresponded to the
model of the company in which labour law was grounded: a closed,
pyramidal structure whose base (the staff) was made up of a stable group of
employees of similar status, represented by different bodies at the top,
which was occupied by the employer who was also the only person
accountable for running the company – to the staff, to shareholders or to
third parties.

In computing, it is only in the course of the 1980s that this pyramidal
and compartmentalized structure began to be challenged by computer
networks between universities, a result of interconnected research centres
(Internet). And it was not until the middle of the 1990s that a new model
came to dominate, that of a web of connections by which computers of all
different sizes may be linked together on a global scale. In this new model,
market competition centred not so much on the material production of



computers as on intellectual property; the key to market domination was not
the mastery of machines but that of norms of communication.29 It is what
has made millions for Microsoft and its operating system (aptly named in
French the ‘système d’exploitation’).

In French labour law, a similar change of course is perceptible already
in the 1970s, with the weakening of the employer’s position in consequence
of legislation on temporary work, on the ‘economic and social unity’ of
companies (the ‘unité économique et sociale’ – in order to prevent the
fraudulent establishment of separate companies that are in reality a single
company), on company groups and also as a result of the increasing
difficulty in identifying the individual employer.30 But what at the time
were just cracks in the system have become central problems for labour law,
as the model of the networked company has become increasingly
widespread, and with it the substantial legal problems it raises: the
representation of employees in company groups,31 relocation32 and
outsourcing33 of work, subcontracting34 and the problem of a company’s
limits,35 and so forth. Some leaders publicly entertain the fantasy of an
industrial enterprise without factories, trading in the intellectual property of
signs (brands, standards, patents, et cetera), which would be relieved of the
bother of having to manufacture things and employ people. The two
movements are interdependent: constant improvements in computing allow
businesses to operate in networks,36 a phenomenon that encourages further
innovation in information and communication technologies.

Lastly, the acronym ‘PC’ by which personal computers are designated
symbolizes a profound transformation of the relation to the work tool. A
tool endows a material object with a capacity already present biologically in
the human being, and magnifies it.37 From the first hewn stone, which
spared humans the use of their nails and teeth, to windmills and steam,
which spared them the use of their muscles, humans have always
externalized and increased their physical capacities. The invention of
writing, followed by the codex and printing, disburdened people’s memory
and enabled their thoughts to be recorded in texts. The novelty of the
computer in the history of technology is that it externalizes the human
capacity to process information. But the first, large, computers were still
collective tools, created to serve the needs of an organization, similar in this
respect to blast furnaces or railway engines. The computing tool became a



personal object with the invention of the PC, more personal than any other
tool because its content and organization bear the stamp of the mind of its
user.38 What was initially a collective tool has become an individual one
and the worker’s initially subordinate position has become a position of
autonomy. However, we should not see in the acronym ‘PC’ simply a rosy
future, since if it does indeed liberate its users by enabling them to
externalize and increase the power of their mental faculties, it also subjects
them to the faceless power of the creators of software and exposes them to
new risks such as crashing, spying, memory loss, hacking, viruses, et cetera.

Well before personal computers became widespread, a similar
development was already taking place in the occupational status of the
worker (salaried or freelance, computer users and others). Already in the
1960s, the agricultural sector began to experiment with integrating
independent work into networks controlled by agribusiness companies.39

From the mid-1970s, labour law saw an increasing individualization of
employment status. The decline in the typical employment relation, which
matched dependence with security in salaried employment, has had the
effect of diversifying salaried employment through individually negotiated
contracts. The boundaries between salaried and freelance work, and private
and professional life, have become blurred; new forms of subordination
have emerged, while economic power is diffused across a labyrinth of
company networks; and any reduction in working hours goes together with
an increase in work intensity.40 Here again, law and technology go hand in
hand. Autonomy within subordination could not progress within salaried
work without the personal computer or the cellular phone, by means of
which people can work and be monitored anywhere and at any time.41

Conversely, these new forms of organization of work have provided a
powerful impetus to developments in computing, with companies blindly
allocating colossal budgets for the purchase of computing material that their
suppliers immediately set about making obsolete.42

For a sociologist, an economist or a computer scientist, networks appear
to be something very modern.43 For a jurist, however, they strongly evoke
feudal structures, and particularly the bond of vassalage which places a free
man in the service of one or several lords. That is exactly what companies
are looking for in these new forms of organization of work. Subordination
is not enough, and workers who simply obey are no longer desirable. The



combined demands of product quality and cost reduction have led to
expectations that workers will behave as though they were independent and
wholly accountable. Yet dependence is gaining ground in relations between
companies. As each company focuses on its core production, careful
monitoring is needed of the quality and punctuality of the services provided
by its suppliers or subcontractors, on which the quality of its own products
depends.

From Rules to Regulation
The idea underlying theories of information and communication is that no
tangible reality exists outside of what all of us can perceive, such that
humans may be apprehended only in the ways in which they communicate
with their environment and react to the signals received from it.44

According to communication theorists such as Bateson in anthropology,
Goffman in sociology or Watzlawic in psychology, people do not act, they
react; and they react not to an action but to a reaction, and it is this chain of
reactions that constitutes the social bond (which explains the importance
attributed to the concept of ‘feedback’. There is nothing to be said – or, for
that matter, to know – about people’s inner processes, except that the
richness of human existence resides in the richness of the communication
carried out.45 In this behaviourist light, ‘the physical functioning of the
living individual and the operation of some of the newer communication
machines are precisely parallel in their analogous attempts to control
entropy through feedback’.46 This is the starting point for a ‘theory of
regulation’ applied to humans, animals and machines, which is intended to
perfect both machines and law.47 It is therefore hardly surprising to note
that contemporary law has not only adapted to developments in
communication technologies but has actively participated in bringing about
the ‘information and communication society’. The contribution of law is
evident in the expansion of three fields: information, procedure and
collective bargaining.

The increased value placed on information is a general legal
phenomenon which has taken two forms. The first is the multiplication of
obligations to provide information and to foster transparent practices. This
now affects all contracts and transforms the traditional conception of many
relations (doctor/patient, supplier/client, public authorities/citizen,



worker/consumer, shareholder/company).48 The second is the tendency for
information to be treated as an appropriable intangible asset.49 The legal
definition of information has made it possible for software companies to
develop monopolies on technical norms through ‘proprietary formats’ – the
non-transparent tagging of electronic text – which, for better or (often) for
worse, predominate today. While the transformation of information into
assets has been actively defended by most jurists, it is at odds with the
views of the first theorists of the information and communication society
who strongly defended the principle of the free circulation of information,
and underlined the disastrous effects of its private appropriation.50 Labour
law, which over the last half-century has likewise seen an increase in rights
to information, has developed in a way that is more in harmony with the
founding principles of communication theory. Far from advocating the
private appropriation of information it has, on the contrary, stipulated that it
should be shared. Employers are now obliged to make public all
information concerning the running of the company,51 or to circulate it to
employees or their representatives, and especially information that might
affect employment. These measures additionally enable one to detect here,
more clearly than in civil law, some of the naïve postulates at the basis of
the information and communication society.52 In the universe of the
information and communication technologies, the notion of information
tends not to be distinguished from that of knowledge. Labour law shows,
however, that it needs more than communication for people to understand
each other, and that being informed is not the same thing as knowing. As
the links between information, training and expertise inevitably became
apparent,53 so the increase in rights and duties to provide information were
accompanied by a similar increase in the rights and duties of employees
regarding training, advice and recourse to experts.54 The necessary link that
emerged between information and training in turn highlighted people’s
inner processes and their professional identity, proving that people cannot
be reduced, as behaviourists would have it, to communicating particles.

Secondly, the proceduralization of the law is a fact acknowledged by all
jurists, whatever their interpretation or evaluation of this phenomenon. The
notion of procedure played a determinant role in the invention of the
computer. The basic idea of its inventor, John von Neumann, was to extend
to machines the possibility of organizing calculations through algorithms,



which meant reducing any calculation to an interplay of explicit instructions
stored in the machine. Computing language consequently developed in line
with the metaphor of the ‘program’ – which also spread into management
and genetics – as a system of procedural norms capable of processing any
content whatsoever.55 The issue of proceduralization in law appeared
around the same time, and has been gaining ground ever since. Jürgen
Habermas produced one of its most famous theoretical formulations in his
attempt to ground law in a theory of communication. He hoped, through the
development of discursive procedures, to come up with a response to the
bankruptcy of the Hegelian idea of the State56 in Germany and to reconcile
democracy with techno-scientific rationality.57 Such aspirations are absent
from the work of his contemporary and compatriot Niklas Luhmann.
Luhmann applied systems theory58 to law and viewed its proceduralization
as proof of the nullity of all discourses that attempt to ground law in values
beyond the legal sphere, and as confirmation of law’s autoreferential and
autopoietic character.59

These conflicting approaches, which have fuelled debates in legal
theory for the last twenty years in Europe, at the very least highlight the
phenomenon of proceduralization which affects every branch of law.
Labour law is no exception. Proceduralization could be observed here long
before computer programs became widespread within companies, and was
most spectacular, in France, in the field of redundancy after 1973. Given
that the economic decision of the employer cannot be submitted to a
substantive norm of judgement – which would make the judge responsible
for the sound running of the company – parliament has multiplied the
procedures involved around redundancy. As with Microsoft programs, layer
after layer of procedure has been added, with the result that program
performance is reduced, more and more memory space is required, and the
risks of blocking the system are multiplied. But what may be reprehensible
in computing is perhaps admissible in the legal field: the real significance
of the proceduralization of legislation on dismissal is doubtless that it slows
down and prolongs the process, allowing employees threatened with
redundancy to make the transition to other employment.60

Another sign of the contemporary ideal of a self-regulating society is
the sharp rise in collective bargaining, and more generally in the
contractualization of social policy. The great novelty of computers



compared to calculating machines was their capacity to adjust automatically
to the objectives they were set. Computer technology has given rise to a
new generation of machines that are capable not only of obeying commands
but also of adjusting their behaviour to their environment in real time. A car
conceived according to this principle would be given a destination and
would itself adjust its speed and itinerary in order to transport its passengers
there as quickly as possible. The example here of automatic control, which
is already extensively used in air and sea travel, enables us to understand
the difference between rules and regulations. Rules are dictated from the
outside, whereas regulation involves ensuring that a system is able to
function homeostatically.61 According to cybernetic theory, only
appropriate regulation and not rigid rules can protect society from entropic
disorder, that is, ‘nature’s tendency to degrade the organized and destroy the
meaningful’.62

The criticism of the rigidity of rules and the call for regulation, to allow
organizations to adapt on their own to changes in their environment, is not
restricted to cybernetics and the new information and communication
technologies alone. For the past thirty years, this idea has found expression
in labour law in the steady increase in practices of collective bargaining63

and the radical transformation of its objects, subjects and functions.64 As
heteronomy recedes in favour of professional self-regulation, so the roles of
the law and of collective bargaining have changed, the former laying down
the principles and objectives to be attained, the latter contributing to
defining these and adapting their implementation to the particular
circumstances of the sector, company or group concerned. This method
seems to be gaining general acceptance today, but at the cost of blurring the
distinction between public and private law. It has been widely used, whether
for reducing the length of the working week, setting up collective
representation in transnational business groups, or creating commercial
companies under European law.65 These new forms of regulation in no way
imply a simple withdrawal of the State, with the social dialogue being
relegated wholly to the sphere of civil society. On the contrary, in line with
the policy of ‘management by objectives’, the public authorities are
involved alongside the employers and trade unions, and their relations
determine the effectiveness of the regulation.



When taken to its limit, the idea of regulation – whether in technology
or law – evokes the utopia of a world entirely free of conflict and able to do
without the figure of the third party. In law, this utopia has taken the form of
contractualism, the ideology that states that human beings should be
subjected to no other limits than those they fix freely for themselves.66

Clearly, no human society could function on this basis, and it is important to
recall that there is no regulation without a regulator, whether in working or
private life. This applies equally to computers: we should not forget that the
relation between user and computer is never dual, since it always takes
place under the aegis of a third party, the entity that conceived the machine
for its own purposes. Employees and employers alike would do well to put
pressure on this third party so that the needs of users are taken seriously. A
negotiated definition of how the computing tool may best be adapted to
these needs becomes necessary when competition is no longer operative,
with one company alone having a de facto monopoly in the marketplace.

In conclusion, the development of law over the past forty years has been
sustained by the same ideas and ideals as the new information and
communication technologies. But if law really is part of the history of
technology, it fulfils a singular function: that of a tool for humanizing
technology.

Law Humanizes Technology

A widening gap separates the biological condition of humans, whose bodies
and instincts have not changed since the distant times of hunting
mammoths, from their technological know-how, which has become
vertiginously powerful over the past two centuries.67 It is a power that
becomes truly dangerous when it serves the human being’s still highly
predatory instincts, threatening humanity with enslavement or
extermination, and the planet with barrenness and destruction:

If we project the technical and economic terms of today into the future, we see the process
[the complete possession of the natural world] ending in total victory, with the last small oil
deposit being emptied for the purpose of cooking the last handful of grass to accompany the
last rat.68

Every society has institutions that metabolize these characteristically human
sources of violence, channelling them so that they do not lead to the



downfall of humanity itself.69 If, in the West, law has played a role in the
rapid expansion of technology, it is also because law has made technology
humanly viable. It has been interposed between human beings and their
tools, limiting their use through specific prohibitions which vary with the
risks involved. European Community law summed up this function
perfectly when it declared the ‘general principle of adapting work to the
worker’.70 The implications of this very suggestive formulation should be
taken seriously on both social and environmental issues.

The crucial task for jurists today in relation to the new information and
communication technologies is therefore to identify the particular risks they
bring with them for the human being. These risks are twofold. Firstly, by
destroying the worker’s framework of space and time, and transporting him
or her into a virtual world of ‘real time’ (the time of the instant), these
technologies make him or her vulnerable to the fantasy of ubiquitous
availability. Secondly, by having the worker’s slightest move registered by
computer, these technologies make him or her vulnerable to the fantasy of
transparent surveillance.

Ubiquity and its Limits
Since human beings first became sedentary and cultivated the land, they
have situated their work within increasingly precise and meaningful spatio-
temporal frameworks. Leroi-Gourhan emphasizes how the biological and
symbolic perceptions of time and space coexist in the human being:

The image of time and space was new when the human first realized that he could relive
them both by saying ‘he was by the river’, ‘he is at my house’, ‘he will be in the forest
tomorrow’. For the rest of the living world, time and space have no initial reference other
than that given by the visceral, the labyrinthine [aural] and the muscular forms of sensibility.
All of this is absolutely true of us, but with the addition of our enormously complex symbol-
making machinery, which underlies the whole of the Cartesian perspective.71

References to the time and space of work are present in all areas of labour
law today: in definitions of the obligations of contracting parties, in the
settlement of conflicts around laws and jurisdictions, in the legal
qualification of illness or accident, and so forth. It is of course a
commonplace to say that the new information and communication
technologies destroy spatio-temporal frameworks, abolish time and break
down frontiers, transporting humans into a virtual world where there is



neither day nor night nor distance. More precisely, it is the human’s mental
faculties that are transported in this way, while their bodies remain fixed
where they are, behind a screen or glued to their mobile phone, cut off from
communication with the immediate environment.

The fragmentation of space and time is part of a process that began with
the industrial revolution. The use of fossil fuels, and advances in
communications, had produced a first discrepancy between the space–time
of machines and that of human beings. Labour law intervened at the time to
reconstitute a humanly viable space–time. Since gas, then electric, lighting
had freed industrial work from the rhythms of nature (day/night,
summer/winter), exposing workers to disproportionately long working
hours, law stepped in to limit the length of the working day, then the
working year, and lastly working life. Law replaced ‘what is not possible’
with ‘what is not permitted’.72 This is how the new rhythms that produce
the spatial organization of our modern life were created; henceforth it
would be the daily routine of ‘travel, work, sleep’ [‘métro, boulot, dodo’] –
and paid holidays. This spatio-temporal framework, which labour law
developed gradually over the twentieth century, is weakened today by the
new information and communication technologies. They bring with them
the fantasy that people are available at all times and in all places, to work or
to consume. New limits are now needed, in order to re-establish units of
time and space that are compatible with the real life of the worker. When
the new machines say ‘anywhere’ and ‘anytime’, law objects with ‘not just
anywhere’ and ‘not just any time’.

Machine-driven industry led to profound upheavals in the organization
of space. Since machines have neither hand nor brain, they have to be
maintained and guided by a human being. The factory in the industrial era
was characterized both by the concentration of a large number of workers
within it, and by its separation from residential zones and the life of the
town. From this ensued a host of problems which law had to deal with:
issues of hygiene and security, of liability for machines, of discipline and
collective freedoms in the workplace, of organized public transport and
health services, and so forth. In this particular historical context, a typology
of rights tended to correspond to a typology of spaces: crossing the
threshold of the factory meant passing from one legal universe to another.
With the new information and communication technologies, however, and
with work increasingly focused on signs which are accessible anywhere,



rather than on material things stored somewhere, this spatial organization of
law breaks down. The concentration of workers has now given way to their
dispersion. Even when physically gathered in the same place, workers on
computers still do not form a community united by a common activity; even
when face to face with a client, they are above all involved in their binary
relation with the computer. The lack of separation between spaces today,
when the same work can be carried out anywhere (at the office, at home,73

in the train, et cetera), has tended to become more significant than any
separation between the factory, the street and the home.

The issue that arises in this context is that of setting limits on this
dispersion and lack of separation, in order to preserve spaces for work that
are both physically healthy and socially tolerable. Setting limits on the
interchangeability of spaces means restoring their legal classification. This
classification can come from a technical definition of spaces, as in
European directive 90/270 of 29 May 1990, whose field of application is
‘any workstation with display screen equipment’. The latter comprises the
following elements (article 2): a screen, a keyboard, software providing for
a human/machine interface, a telephone, a modem, a printer, a table and a
chair. Classification can also come from contractual provisions, for example
that ‘a worker is not obliged to agree to work from home or to keep work
files or work tools at home’;74 at the other extreme an employer cannot
oblige an employee to return to work in the office if the employment
contract provides that he or she should work from home.75 Setting limits on
the dispersion of workers means moving towards the reconstitution of a
working community. This reconstitution can be physical, with the
‘relocated’ worker-from-home exercising a right to work again within the
company.76 Or else it can be virtual, using new technologies to enable
information to be communicated to the employer by employees and their
representatives: this is exactly what is at issue in debates around workers’
rights to collective organization using computer networks.77

However, the first and most far-reaching legal transformations caused
by the ‘information and communication society’ occurred in the domain of
working time. In France, changes began to appear at the end of the 1970s,
as the regulatory structures inherited from the legislation of 1936 began to
be challenged. By the beginning of the 1990s it was possible to see along
what lines working time should be reorganized.78



The organization of time in the industrial era had two main
characteristics. It was collective time, linked to the physical concentration
of workers around their machines; and it was structured in a binary
opposition of working time and free time, which corresponded to the strict
separation of spaces of work from spaces for private and public life. The
organization of time in the information and communication society marks a
break with both of these characteristics. Individual time takes over from
collective time when work is no longer based on the mobilization of an
industrial army but on interaction between individuals in ‘real time’; and a
confusion of times takes over from the clear distinction between working
time and free time, linked to the permeability of spaces created by the new
communications media and the new forms of organization of labour they
enable.

In this context, labour law serves to limit the individualization and
confusion of times in order to preserve times that are acceptable both for the
individual and for society. Its central focus has moved from the collective
organization of work to the personal life of the worker. In labour law, a
principle of harmonization of different times has emerged, which is the
application of the more general principle of ‘adapting work to the worker’.
At an individual level, this principle implies that everyone should be
enabled to harmonize the different times that constitute their life; it might
curb those employers who, in their hubris, envisage total flexibility of
‘human capital’, round-the-clock services on the basis of a seven-day week
and just-in-time methods. The focus on time explains the host of new
problems that jurists are currently addressing as a result of the introduction
of the 35-hour week in France, which superficially looks simply like an
extension of 1930s legislation.79 For example, what is a rest period?80 What
are chosen working hours?81 What is being on call?82 How should time
used for training be defined?83 How should the working time of managers
be limited?84 How should the natural rhythm of the day be taken into
account while also introducing schemes for flexible working hours?85 How
is it possible to measure workload and not simply work duration?86 The list
goes on. At the collective level, the principle of harmonizing different times
implies preserving the right to a normal family and social life, in
accordance with the prescriptions of the European Convention on Human



Rights.87 This idea is gaining ground today, both in legislation88 and in case
law.89

Transparency and its Limits
According to the theorists of the information and communication society,
only a society that has extended and intensified its communications and
exchanges to the point of total transparency can protect its members from
the return of totalitarianism. Totalitarianism, they claim, cannot do without
secrets, which it uses to spread its lies and perpetrate its crimes. This is
why, in their view, information should be public property, freely accessible
to all. Yet, while recent history shows a tremendous increase in the
circulation of information, it also shows an increase in the private
appropriation of information and of the major communication media –
contrary to the utopias forecast by cybernetics. When transparency becomes
one-sided in this way, it turns into its exact opposite, producing a world
where the majority becomes transparent to the few who remain in the
shadows and control all the information and communication channels,
whether directly, by appropriating the media and the technical norms of
communication, or indirectly, through advertising and propaganda.90 The
risk of this inversion is particularly high within companies, which have
always pursued, since the dawn of the industrial era, the ideal of panoptic
surveillance of their employees by a management which alone has access to
all the secrets. On this point, the new information and communication
technologies in no way challenge the old industrial model, but on the
contrary provide it with the means of carrying out its tasks surreptitiously,
replacing the eye of the foreman with traceable digitized data. But these two
versions of transparency – the one democratic, the other dictatorial – are
both predicated on the idea of a human being without interiority, who could
be reduced without loss to the totality of his or her acts of communication.91

In other words, they postulate an inhuman vision of the human being as
indistinguishable from the machine. This is where law intervenes, to reduce
the risk of technological folly and to bring people back to their senses,
reminding them that, as rational subjects of law, they are necessarily opaque
(endowed with interiority) and responsible (accountable for their actions).

In the industrial era, it was the physical well-being of workers and
hence the human resources of the nation that were at risk. Consequently, the



law intervened between the machine and bodies at work, protecting them
through the introduction of standards of hygiene and security, and
protecting firstly the people who incarnate society’s future: women and
children. With the new information and communication technologies, the
danger has shifted from physical to intellectual well-being. But the legal
issues remain fundamentally the same: how are people to live with these
new machines? How may people use them without being enslaved by them?
Since the threat they pose is intellectual in character, it affects not only
workers but also companies. Companies require a minimum amount of
opacity, not only for their business operations but also for the technical
security of their equipment, products or services.92 In order to ensure this,
they have developed a set of technical and legal measures aimed at
monitoring the circulation of information concerning them. But this
legitimate need simply increases the tendency towards the
cybersurveillance of employees,93 who also need to have their privacy
protected from intrusion by others. Since 1978, a law has restricted the use
of personal data in companies in France (Law 78–17 concerning ‘Data
Processing, Data Files and Individual Liberties’, called ‘Loi Informatique et
Libertés’).94 Reports from the French data protection authority (the
Commission nationale Informatique et Libertés, or CNIL) express
increasing alarm, as the number of cases of misuse in this domain rises
yearly. The reports criticize the unilateral approach of the ‘charters’ issued
by businesses concerning the use of new technologies, ‘charters’ that are as
restrictive for employees as they are permissive for management.95 Noting
these aberrations, which go ‘well beyond what is acceptable’, the CNIL
commissioned a report on the ‘Cybersurveillance of Employees in
Companies’, which was published in March 2001.96

The recommendations of this ‘Bouchet Report’ are threefold. The report
recommends, first, that people should be informed if they are to be placed
under surveillance: employees are to be informed individually and their
representatives collectively. This procedure wisely privileges an
authoritarian model of control (that of the Sublime Porte, where ministers
knew that the Sultan might at any moment be listening behind a grille
inserted into a wall of the council chamber), over the totalitarian model
(that of the two-way mirror of the ‘diabolical Dr Mabuse’97). Second, it
recommends that surveillance should be functional and not individual. It



would be better practice, for example, to record connection times by
workstation rather than the sites consulted or, inversely, the sites consulted
while not identifying the workstation.98 Last, as regards the personal use of
communication tools by employees, the report advises ‘a healthy tolerance
which shall not exclude sanctions in case of overuse’. This last
recommendation was supported by the judges of the European Court of
Human Rights, who accepted a certain extension of private life into the
sphere of work.99 All these commonsensical recommendations are in
perfect harmony with statutes and case law in France, which impose three
conditions on the electronic surveillance of employees: that employees be
informed beforehand,100 that the works council101 be consulted, and that the
principle of proportionality be respected.102 After publication of this report,
the French Court of Cassation implemented the recommendations of the
CNIL when it ruled that in the use of his or her computer, an employee may
preserve a ‘private’ sphere which the employer has no right to
investigate.103

It is paradoxical that nowadays the protection of the citizen’s privacy
seems to be ensured much more effectively in the world of work than
outside it. Our banker can know almost everything about our lives, without
any obligation to inform us of how our credit card statements are being
used, and is subjected to none of the constraints that the employer keen to
monitor the phone bill is subjected to. Until recently, the history of labour
law had been that of the transfer into the world of work of freedoms
guaranteed in civil society; we will perhaps soon be moving in the opposite
direction, transferring over to civil society the freedoms guaranteed in the
workplace.

Mechanization had created new problems of civil liability: who was
responsible for these dangerous and unpredictable new machines? The
solution came from labour law, with the 1898 law in France on industrial
injury, which introduced the notion of liability for risk and not only for
intention or negligence. This legislation became the epicentre of a legal
shockwave that changed the face of law on liability and gave birth to a
society revolving around insurance, which is still ours today.104 Today the
new information and communication technologies are beginning to pose
similarly far-reaching questions of liability: who is responsible for the
information stored in a computer or transmitted by it? Responsibility



supposes the existence of a cause to which effects may be imputed and
which is not itself the effect of a cause;105 in other words, it supposes a
subject of law defined as the origin of words or deeds for which this subject
can and should be held responsible. In a society where an action can always
be analysed as a reaction to signals received, there is a risk that this subject
becomes dispersed across a communications network within which nobody
is any longer responsible for anything.106 For how may a subject’s
responsibility be circumscribed in a web of connections with no centre? (To
which should be added that if the network does indeed resemble a web, it is
certainly not a spider’s web). Some legal instruments already exist in labour
law for getting behind corporate facades and chains of subcontractors, in
order to trace back economic decisions to their source as they circulate in
company networks.107 Criminal law is familiar with this issue, due to the
specific difficulties encountered in combating mafia organizations.
Imputation of responsibility is also at the forefront of concerns about the
environment or product safety, because of the dilution of reponsibility that
accompanies chains of contracts.108

Particularly illuminating in this respect are the debates concerning the
responsibility of software manufacturers. One can understand that the latter
would like to have their cake, that is, property rights in intangible objects,
and eat it, that is, be liable neither for hidden defects in the contractual
sphere,109 nor for the damage caused by what they sell, whether this is
liability in tort or due to defective products.110 But in the long term this
position is untenable, as European Community legislation shows when it
states that in a society whose organizatory principle is circulation and
exchange, liability will necessarily be imputed to whoever first put things
into circulation.111 This principle explains the growing influence of the
notion of traceability. It enables the original cause of damage to be
identified by moving back up a chain of contracts to its source.112 Another
sign of the same tendency can be found in the recent provisions concerning
electronic proof. These limit the confusion, which the new technologies
bring with them, between different classes of text, and link texts to a subject
of law accountable for their content.113

Procreation and the Reproductive Technologies



The issue that arose in labour law of a legal framework through which to
temper technology today goes beyond relations of production. The risk of
treating the human being as a thing subjected to the power of technology
has emerged not only within industry, but also at the very heart of civil law,
in the way personal status can be affected by developments in
biotechnology. Just as legal technique played an active role in the domain of
labour, so in the domain of biotechnology law has not restricted itself
simply to reflecting and formalizing developments. Already in 1972, long
before techniques of identification using genetic fingerprinting were
devised, France introduced the idea of biological ‘truth’ into legislation on
filiation, which had been dominated until then by the idea of legitimacy.114

From that time onwards, the distinction between legitimate and illegitimate
children began to appear discriminatory (to the extent that the very principle
has since been condemned by the European Court of Human Rights),115

while at the same time the principle of ‘true’ biological children became the
cornerstone of all conflicts around filiation.116 This movement was of
course reinforced and extended by the technological advances that enabled
the biological genitor of a child to be identified with almost total
certainty.117 Judges were therefore inclined to settle conflicts over filiation
by abandoning their role as judges in favour of the evidence of the test
tube.118 Biotechnology, just like the information technologies, tends to
reduce the human being to materially observable fact. Since, in this version,
our genes make us as easy to read as any other animal, we no longer need to
distinguish procreation from reproduction or fathers from genitors. After
legislation had begun by clearing the way for this essentially biological
conception of lineage, technological progress later helped it win out over
the presumptions of paternity of yesteryear, and made the principle of the
inalienability of personal status yield to this search for the ‘truth’ of one’s
lineage.

Just as the industrial revolution enabled earlier legislation that had
sought to dismantle corporation-based status to achieve its full effect, so the
‘genetic revolution’ today enables the complete dismantling of the status of
legitimate offspring, a project first undertaken in the name of the principle
of equality. However, concerning filiation, we have not yet – as labour law
has – entered the third stage, in which new types of status emerge in order
to limit the inhuman effects of a system in which technology lays down the



law. A ‘butcher’s notion’119 of lineage is gaining ground, whose destructive
effects are not as immediately visible as were the ravages caused by
industrialization on the physical state of the working class. No particular
social class is affected in this case, because it is not the physical well-being
of workers but the psychical equilibrium of individuals that is endangered
by the reduction of human identity to a supposed ‘biological truth’.120 The
values of scientific truth, of individual freedom and of equality between
lineages combine to make the idea of the third party, the guarantor of
filiation, appear irrelevant. Many jurists thus accept unquestioningly that
whenever the parties involved agree to let expert biological opinion decide
on a change in a child’s identity, forbidding it would be an intolerable
injustice.

Yet the idea that issues of lineage are not reducible to their biological
dimension has not disappeared from French law. ‘Apparent status’ (French
Civil Code, art. 311–1), although weakened, continues to play a certain role
in establishing descent. Incestuous descent is still prohibited, whatever its
biological truth (French Civil Code, art. 334–10). Above all, the obligation
not to confuse the procreator with the father is evident in the modes of
filiation most extensively colonized by the technical sphere – whether by
legal technique (adoption: French Civil Code, art. 352) or by biomedical
technology (artificial insemination with anonymous donor: French Civil
Code, art. 311–19). In these cases, one is forbidden by law to take into
account the biological ‘truth’, since filiation proceeds from the ‘demand’ of
the parents121 and not from their physical union. It is hardly surprising that
where filiation is most dependent on technology, the need for prohibition is
felt most strongly. But the radical separation the law establishes here
between the legal and the biological bond can in turn pave the way for the
technological madness of making the ‘parental project’ into the exclusive
basis of a child’s identity. The biological existence of the child is then
viewed simply as the material means by which the parents’ wishes may be
realized.

Judging by some demands which attract much media attention today,
these wishes should be given unlimited scope, including the transfer of the
project of parenthood from one ‘human material’ to another, until someone
is found who is capable of executing it; or else imposing on the child a
personal status divorced from patrilineal or matrilineal descent, in order to
fulfil the desires of same-sex parents or in the case of reproductive



cloning.122 Instead of being used to treat the human being as just another
animal, technology is here used to treat humans as angels, complete with an
immaterial body and freed from the need for the other sex. But whether one
settles for a version of the procreator simply as genitor (material cause of
the child) or on the contrary simply as author (intellectual cause of the
child), in both cases one sacrifices what is distinctive about human
procreation, which makes it different from both animal reproduction and
divine creation: the need for the human being to be born twice, once to the
life of the senses and once to the life of sense. As is the case in other
domains, the legal fictions subtending issues of lineage are never simply
literary fictions123 that some omnipotent author of a ‘parental project’ may
manipulate at will. These technical resources situate human beings both in
their biological dimension and in the dimension of representation, in order
to enable them to become rational beings. It is the particular property of
legal technique to perform just such an anthropological function, that of
instituting the human being. Legal technique, like the developments in
biotechnology that it accompanies, can be a source of great freedom,124 but
only if it is not used in a manner contrary to its true function.125 Perverting
its use is as destructive as making a plane into a flying bomb or
transforming genetic research into a production plant for chimeras.



5

CALLING POWER TO REASON: FROM
GOVERNMENT TO GOVERNANCE

The essence of man’s life is not the struggle of all against all, and political theory cannot be a
theory of power but should be a theory of legitimate authority.

Louis Dumont1

For power to be sustainable it needs to be acknowledged, otherwise it
rapidly collapses into violence and murder. This observation has given rise
to a question that has preoccupied every great jurist, from Bodin2 to
Kelsen,3 and that seems to have lost nothing of its topicality: what
distinguishes a government from a band of robbers? However varied the
responses to this question, they all bring us back to the idea of a point of
reference. We will only acknowledge a power if it refers to something we
adhere to. We do not obey the orders of just anybody who stops us in the
street, but in principle we do obey someone in uniform or wearing a police
badge. Likewise, I do not feel obliged to respond to a letter asking me for
money, unless that letter comes from the Inland Revenue. Force alone is not
enough to make power legitimate, and it must additionally display the
credentials that justify it. Giving power a reason and hence erecting the
scene of power on a legitimate basis is precisely one of the resources of
legal technique. English and German have only one word – right, das Recht
– by which to designate both ‘reason’ and ‘law’ (whereas French has two
terms – la raison and le Droit – but a French person should be capable of



understanding that having a right is another way of having reason on one’s
side). Reason is both a faculty of judgement and that which authorizes us to
act in a certain way; a power which has only force on its side is lacking
reason, whereas legitimate power presents us with a reason in which we
believe.

The State, that great invention of the West, rests on the ineradicable
belief in an immortal and omnipotent Being, a belief that began to take on
secular form at the dawn of modern times. Temporal power was placed
under the sign of the King who never dies,4 then of the People which is
ceaselessly regenerated, and this timeless sovereign has ended up
supplanting God’s omnipotence in the running of human affairs. In the
terms of Jean Bodin, the first great theorist of the modern State, the
sovereign prince has been taken as ‘the image of God’.5 More precisely, he
has been taken as the image of the God of the Old Testament, whose Law is
binding upon those who believe in Him.6 Sovereignty, ‘that absolute and
perpetual power vested in a commonwealth’,7 therefore stems from the
belief in a unique source, a supreme power that is self-positing, is its own
cause and before which all other powers must yield. This is why the great
jurist Carl Schmitt could characterize sovereignty in the following famous
phrase: ‘Sovereign is he who decides on the exception.’8 Like Bodin, whom
he refers to, Schmitt considers that the sovereign is not bound by any law
and that ‘the legal order rests on a decision and not on a norm’.9 Coming
from a future Nazi this phrase is worth pondering, expressing as it does the
totalitarian drive behind the idea of sovereignty, which is identified with
limitless, and therefore superhuman, power. It certainly sheds light on
Schmitt’s inability to understand the most original features of the Welfare
State which was emerging in the 1920s, while other German jurists, driven
out by the regime, had grasped its significance.10 Schmitt refuses to
envisage that those ruled within a legal order may be conceded the right to
defend their own representation of justice before the rulers.11 But this
refusal also prevented him from understanding that Bodin’s conception of
sovereignty could no longer account for the contemporary transformations
of the State.

The law came into being well before the State, and there are reasons to
believe that it will outlive it. Its long history shows us other ways of
addressing the question of power, as for example in Cicero’s



characterization of the Roman Republic: ‘unless there is in the State an
even balance of rights, duties, and functions, so that the magistrates have
enough power, the counsels of the eminent citizens enough liberty, this kind
of government cannot be safe from revolution’.12 The Roman system did
not have recourse to the figure of the State to think the res publica.13 Its
conception of the Republic as built on three pillars – power, authority and
freedom – may well be more relevant to our contemporary world,
characterized as it is by a decline in the notion of sovereignty. The Roman
way of instituting power continued to inspire medieval thinkers,14 until the
figure of the monarch or of the sovereign people came to the fore, and the
distinction between power and authority disappeared.

This distinction is making a comeback, with the establishment of
independent authorities that are assigned the last word on techno-scientific
matters. Power’s rationale can be found no longer in a sovereign figure
which transcends society, but instead in its immanent rules of functioning.
The issue of power is consequently no longer one of sovereign government
but of effective governance. This shift took place in the context of the
perspectives opened up in the period after the Second World War by
cybernetics, which unites governance (‘cybernetics’ comes from the Greek
kubernetes, the pilot who holds the tiller) and regulation (proper to any
homeostatic system) in an overall theory of mechanical, biological and
human systems that is supposed to protect us from the forces of entropy.15

From the standpoint of law, this shift can be seen as an attempt to
synthesize the two Western figures of the norm which have opposed each
other since the rise of modern science. These are, on the one hand, the legal
norm which draws its force from shared faith in the projected realm that the
norm aims to realize; and on the other hand, the technical norm which
draws its force from scientific knowledge of an object it intends to put to
use.16 Since from the dawn of the modern age the West has aspired to
replace the government of people with the administration of things, it has
sought to bring these two figures of the norm closer together. It has done so
by reducing law to a technique devoid of meaning and values, which should
be assessed by its efficiency, like a technical norm; and by placing the
techno-scientific standardization of the ‘human resource’ at the heart of its
system of values.



New ways of putting together people and texts have flourished on this
basis, new legal techniques which oblige each of us not only to participate
actively in the definition and implementation of rules to ensure the common
good, but also to contribute to revising them constantly in the light of the
lessons drawn from this implementation. Such developments are the sign of
a profound transformation in our relation to power. We must always
presume that there is reason for power, but it can no longer be derived from
the figure of the sovereign, and the question of power, as Foucault sensed,17

goes beyond the frameworks of public law. For the decline in State
sovereignty has not given rise to increased freedom but on the contrary to
enslavement to the pursuit of goals that are all the more constraining for not
being the result of anyone’s decision.

The Decline of Sovereignty

The idea of sovereign power began to be radically called into question at
the end of the ‘thirty years’ war’ which stretched from 1914 to 1945.18 This
war had shown just how far the murderous unleashing of powers blind to
reason could go. It also revealed to the peoples of Continental Europe
something unthinkable: that States can die. Since they could not be
refounded as though nothing had happened, in the future any State seeking
international recognition was going to have to produce credentials for its
legitimacy other than a simple affirmation of sovereignty. The challenge to
power did not affect the State alone. Figures of sovereign power began to be
contested in the company, the family and the public realm, leading not to
the disappearance but to the profound transformation of relations of power.

In the legal sphere, this transformation took two forms. Firstly,
discretionary power declined to the benefit of functional power. This
decline was expressed in the increased monitoring of those holding
discretionary power, who were obliged to provide justification for their
actions in advance of their execution; and also in the growing importance of
judges and experts, who monitored their actions after the fact. No longer
was the ‘one on top’ alone entitled to judge the well-being of all beneath
him. Reforms in family law abolished what civil law had called patria
potestas, replacing it with a parental authority responsible for the interests
of the child. Public authorities were monitored increasingly closely on



administrative, criminal, constitutional or European Community issues, and
obliged to justify their activities in more and more fields (‘transparency’).
Similarly, at company level, the employer could no longer claim to be the
sole judge and became subject to economic monitoring by those to whom
he or she was accountable – companies with majority stock, shareholders –
as well as to scrutiny by employee representatives and judges.

Secondly, these transformations of power were accompanied by a
decline in centralized power and its wider distribution. Here, the old
principle of equality and the new principle of subsidiarity joined forces in
challenging any pyramidal organization of power. In family law, the
momentum gained by the principle of equality between men and women led
to parental authority being shared, while the lowering of the age of civil
majority, together with the emergence of ‘children’s rights’, tended to limit
the sphere of jurisdiction of this authority. In public law, the idea of the
horizontal separation of powers (the executive, the legislature and the
judiciary) lost ground to their vertical organization, with integration into
European Community or regional units. In companies, the integrated and
hierarchical organization that was the key to the success of the Taylorist and
Fordist models was superseded by the model of the network which came to
thrive both within companies and in their relations with their economic
partners.

In order to get a precise idea of the changes that have really taken place,
however, we should also examine the other side of the coin. For not a single
one of the developments outlined above is without its downside, or rather
its other side: while the age of civil majority has been reduced, the age of
economic majority has increased for young people, due to unemployment or
a longer time spent in education, hence a longer period of material
dependence on their parents (which explains student demands for a specific
social status to ensure that civil majority is accompanied by effective
emancipation). The power of States has decreased, but often to the benefit
of the power of money, judges, experts or the media. The Fordist model has
withered away but ‘participatory management’ has blossomed in its stead,
alienating the mind and not only the body. The forces of free competition
have vested authority in a set of economic ‘tribunals’ (the European
Commission, the Financial Markets Authority, the European Bank and other
regulatory authorities) rather than in the State or monopolistic companies,
and they have also conferred unprecedented power on the financial markets.



The generalization of the model of the network in the organization of
companies19 has produced both a redistribution of the sites of power and a
profound transformation in the ways it is exercised.

Legal deregulation has been accompanied by the growing importance of
technical norms claiming universal applicability. Technical standardization,
and in particular recourse to quality standards and procedures of
certification elaborated by private agencies,20 has replaced the legal
framework previously used to monitor production. Far from implying a
return to the liberal legal ideology of the nineteenth century, these
developments have given rise to new legal techniques which aim to go
beyond the opposition of heteronomy and autonomy. Instead of subjecting
relations between people to rules imposed from the outside or else to the
unchecked interaction of the relations of force between contracting parties,
the idea is to bring these two together in the definition and implementation
of an order which would, by that very token, be legitimate, accountable and
efficient. Law, true to its technical dimension, once again displays its
capacity to help invent new forms of power and to serve new ideals. The
loss of faith in the sovereign State has brought back to life certain notions
long buried in the sediment of the history of law, such as those of empire,
ius commune or authority, while others, such as law, contract or democracy,
are losing their distinctive features. The current transformations of the State
are bringing back the old distinction between power and authority, and
diminishing the Legislator’s sovereignty.

The Metamorphoses of the State
The State is not an atemporal and universal institutional form; it is a
Western invention dating from medieval times. The idea of an immortal
State originates in that of the mystic body and in the theory of the king’s
two bodies whose history Ernst Kantorowicz has explored. From the
Reformation onwards, a purely temporal sovereign was reigning in France;
owing nothing to the authority of the Pope, sovereignty was already
beginning to free itself from any Christian reference. This process of
emancipation continued during the Enlightenment and the Revolution of
1789, resulting in the total divorce of the State from religion. This process
in fact reinforced the power of the State which, since all its rivals on the
political scene had been eliminated, became the only being that was



immortal and omnipotent, and capable of transcending individual interests
(a quality called Herrschaft by German, puissance publique by French
jurists).

The legitimacy of this sovereign authority was challenged in the
nineteenth century as a result of the industrial revolution and the political
and trade union struggles to which it gave rise. The market economy from
the very outset undermined traditional forms of local solidarity around
which pre-industrial societies had been organized. The breakdown of these
structures started in Europe and then affected, to varying degrees, all other
countries under Western influence. At the dawn of the nineteenth century it
seemed as though the very condition of modernity lay in loosening the
social ties formed by familial, geographical or occupational proximity. The
legitimacy of the State was also affected by this. Its role, and even its
existence, were already then called into question.

One type of reaction to this crisis took the form of totalitarian
ideologies, which envisaged the State as a mere tool in the hands of a single
party acting in the name of supposedly scientific laws governing life in
society (laws of race, laws of history, et cetera21). The legitimacy
withdrawn from the State was transferred onto other symbols supposed to
represent how the social whole functions: race, class, and so forth. The
resulting suicide of the State led to the gulag and the Holocaust, which
taught us a simple and tragic lesson, too often forgotten by jurists today:
when power loses its rational basis, it sinks into madness and murder, where
nothing distinguishes a government from a band of robbers and assassins.
We are on a similarly slippery slope today when we are tempted to turn
States into the docile instruments of economic laws. When economic laws
claim to incarnate impersonal market forces and to subordinate positive law,
they bear within them the seeds of a totalitarian conception of the whole, in
which law is a mere tool for implementing super-human laws which are
declared to be universally applicable.22

Another type of reaction, and quite the opposite of the first one,
involved restoring the legitimacy of the State by entrusting it with new
responsibilities and assigning a role to collective action in the ongoing
pursuit of social justice. Instead of being simply in charge of governing
people and embodying a power that dominates them, the State would ensure
their well-being. The Sozialstaat or État providence or ‘Welfare State’ gave
people new rights and freedoms which added the idea of social citizenship



to that of political citizenship. The organization of public services produced
social rights which made a number of fundamental benefits accessible to all
(health, education, et cetera). The status of the salaried employee gained
greater protection through labour and social security legislation introduced
by the State or under its auspices.23 But the hallmark of the Welfare State
was above all its recognition of collective freedoms, whereby the State’s
legitimacy was restored. The Welfare State’s great strength was that it did
not impose on people a previously determined vision of their happiness but
harnessed the energy of their collective action and conflicts to produce new
rules. Its superiority over totalitarian States in fact resided not in the social
protection it provided – typically less extensive and less stable than that of
Fascist or Communist States – but rather in these rights to collective action,
by which those ruled were authorized to confront the rulers with their own
conception of a just order. Trade unions, strikes and collective bargaining
became the component parts of a political machine that transformed
relations of force into relations of law. It was these rights to collective
action that enabled a social hermeneutics of common law to be developed,
which took different forms in different countries, but without which neither
labour law nor social security would have come into being. The invention
of the Welfare State enabled the dual trend towards individualization and
interdependence characteristic of industrial society to be controlled.24 Yet
while controlling this movement, it also accelerated it. Men and women
were brought into large networks of solidarity such as the social security
system or state education, which freed them from their local solidarity
networks, while making them increasingly interdependent at national level.
This was how the State managed to regain its legitimacy, adopting the
appearance of a kindly Sovereign who tolerates contestation and is
equipped to fulfil all expectations and provide remedies for all ills.

The opening up of frontiers, which is a response to a whole series of
well-known economic, political and technological factors, is at present
overturning these national frameworks on which life in society had been
built. Solidarity at national level is now under threat, due to globalization
on the one hand, relocalization or reterritorialization on the other.
‘Globalization’ and ‘territorialization’ are two inseparable sides of
worldwide economic strategies based on exploiting local competitive
advantages. The State is assailed from two sides. On the international level,
globalization produces a legal system in which international competition



law, which is supposed to represent the common interest of all nations, is
forced upon States. The latter are considered to express local solidarity
networks, which are tolerated only insofar as they do not hinder the free
circulation of goods and capital. This is how the old dichotomy of the
global and the local makes a comeback, a dichotomy dear to imperial
thought, ever eager to put an end to the nation-state. From this neo-liberal
viewpoint, competition law occupies the position of constitutional law on a
global scale; and international trade organizations vie with the State for the
role of the third party that guarantees trade. The problem is that competition
law is incapable of founding a legal order since it understands only the
circulation of products and knows nothing of humans or of nature, which
alone make production possible. As a result, the international economic
order engenders serious social and environmental problems which are
devolved onto States, while at the same time their capacity to act is
increasingly restricted. Internally, States are faced with demands for
security, social protection and the decentralization of power, which become
more insistent as the destabilizing effects of globalization make themselves
felt. Their response has often been consultation or negotiation with
representatives of particular occupational categories. This practice, which
has been labelled neo-corporatist, takes the definition of the general interest
out of the hands of the State and makes it the result of relations of force
between particular interests. As such, the State ceases to be a third party and
becomes a partner in the ‘social dialogue’.25

Neo-liberalism and neo-corporatism have combined in practice to
transform the State into a mere instrument in the hands of forces superior to
it – the financial markets at the international level and socio-professional
interests internally. While remaining the key legal actor on the international
scene, the State is losing some of its substance, and even most of its
substance in the case of the weakest and poorest States, squeezed between
structural adjustment programmes imposed by international financial
institutions26 and the black economy by which many of their nationals
survive. Confronted with such economic and social realities, the State is
reduced at best to a walk-on part, at worst to a predator.

The instrumentalization or withdrawal of the State cannot but have a
drastic effect on how society functions. The ‘laws of the economy’ suppose
that a world exists where each has a stable identity. This Western myth of a
society reduced to a cloud of rational individuals each maximizing their



private interests fails to recognize some basic facts of anthropology: human
reason is never an unmediated fact of individual consciousness. Human
reason is the product of the institutions that allow every person to give
meaning to their existence, that grant them a place in society and enable
them to express their particular talent within it. Once this process is no
longer guaranteed by the State, people attempt to ground their identity in
other things: in a religious, ethnic, regional, tribal, sectarian, et cetera point
of reference.27 New particularist claims result from this, making States ever
more unstable, and paving the way for murderous conflicts between
References, of which contemporary events provide abundant examples both
nationally and internationally. The retreat to particularist positions, and the
violence this creates, undermines confidence, encourages protectionism and
as a result imperils the very economic globalization that gave rise to it.

The Separation of Power from Authority
The distinction between power and authority has a long history in the West.
In Roman law, ‘potestas is the capacity to act and auctoritas the capacity to
ground the action of another person’.28 With the advent of Christianity, this
distinction fuelled debate on the respective prerogatives of the Pope and the
Emperor.29 This debate could be said to have been brought to a close by the
secularization of the State, in which power and authority are united, at the
cost, however, of separating the legislature, the executive and the judiciary
within it. Thereafter, the distinction between power and authority gave way
to other oppositions in terms of which the organization of institutional
spheres was discussed: the State and the nation, the State and civil society,
the State and the market. The issue resurfaces today, however, in the context
of regulation, where a distinction is made between ‘operators’ (who have
the power to act) and ‘regulators’ (who have authority over this power).
This distinction rests on a simple idea, namely that the Welfare State has
inherited the role of grand market regulator. However, the State is also itself
an economic operator and can therefore infringe with impunity the laws of
the market or turn them to its advantage (as it may do with other freedoms,
for example freedom of information). The argument goes that wherever the
risk of this kind of confusion exists, it would be better to strip the State of
one or other of these functions (or even of both, in the most radical versions



of this idea). The role of regulation would then be entrusted to a specially
created authority.

The opening up of markets has consequently been accompanied by the
creation of a host of regulatory authorities that are not subject to the power
of States.30 On a national level, these authorities have flourished with the
privatization (or opening up to competition) of companies and public
services, and with the liberalization of the movement of capital. Most of
these authorities are specialized in a particular product or service
(electricity, telecommunications, television, the stock exchange, medicines,
et cetera).31 Some have been created to help regulate certain public services
(health or hospitals), to protect certain freedoms (concerning electronic data
or information), or to help political decision-making on contemporary
social issues (ethics committees).32 Internationally, a certain number of
specialized authorities exist, regulating particular services (for example, air
transport), but what is most surprising is that independent authorities were
also created at this level to regulate markets. The oldest and also the most
complex example here is doubtless the European Commission. A similar
inspiration gave rise to the World Trade Organization, on a larger scale but
with a narrower scope.

The roles of regulatory authorities are as diverse as their objects, but
they all share two characteristics: their legitimacy has both a technocratic
basis (founded on expertise and not on collective representation) and a
religious basis (as in the case of ethics committees). Their findings are
supposed to inform legislation and they are presumed to be independent of
States or private operators. This independence is often contested. The State
is always behind their activities (notably through nomination procedures)
and private lobbies are never far away. Moreover, the remit of these
authorities invariably goes beyond simply providing technical expertise,
such that they are obliged to make value judgements and decide on
contentious issues as though they were a public authority pronouncing on
matters scientific, technical or economic. For these two reasons, regulatory
authorities have tended to be obliged to follow the broad lines of procedure
set out in the European Convention on Human Rights and Fundamental
Freedoms.33 In other words, they are obliged to come back to what is at the
heart of legal technique.



The revival of ‘authorities’ reminds one of the major issue that gave rise
to the very concept of social legislation in France at the end of the 1930s.
The Continental jurists who conceived this legislation realized that a social
conflict cannot be treated by normal judicial methods, which involve
referring a dispute to a rule that is already defined (whether or not the rule
is contained in a law or in a precedent). This is because social conflict
generally pursues the goal of having a new rule adopted. Jurists therefore
placed all their hopes in the creation of an organization drawn from civil
society, endowed with significant socio-economic powers and capable of
creating, through the arbitration of these conflicts, a body of social
legislation that would be genuinely responsive to changes in the world of
work rather than to economic or political forces.34 Paradoxically, it is not in
the social but in the economic realm that these ideas are flourishing today.
The resulting asymmetry between an economic sphere, which has
regulatory authorities, and a social sphere, which has none, gives rise to all
sorts of harmful effects in the opposition between the two. The market
regulatory authorities do not consider that they have to take into account the
social dimension of the issues they address, not because such a dimension is
absent but because no organization exists that is entitled to authorize States
to appeal to social considerations in order to limit the effects of competition
law. Hence decisions can be taken that are liable to destroy, with one stroke
of the pen, the material conditions of existence of whole societies,
especially the poorest ones.35

The Dismantling of Legislative Power
As the French Declaration of the Rights of Man and of the Citizen (1789)
puts it, ‘Law is the expression of the general will. Every citizen has a right
to participate personally, or through his representative, in its foundation.’36

In the democratic institutions born of Enlightenment political philosophy,
the people as sovereign has the power to develop its own legislation. This
power, with the exception of its direct use – the case of the referendum –
must be exercised through elected representatives.37 It is because laws were
conceived as the expression of the people’s will that in modern democracies
election was favoured over drawing lots, which was the norm in Athenian
democracy.38 The quantitative approach to the idea of majority, which was
beginning to emerge in medieval deliberative technique,39 triumphed with



the French Revolution and eclipsed any idea of a qualitative representation
of differences (between provinces, professions or personal status).40 In
Tocqueville’s formula, ‘the notion of government became simpler; numbers
alone made the legal system and the laws. The political realm can be
reduced to a question of arithmetic.’41 The normal site of legislative power
in our democracies consequently became a parliament elected by universal
suffrage. Since national representatives incarnate the general will, they
should not represent individual professions or private interests. No ‘section
of the people’ and no intermediary group should be allowed to impose their
law on the whole,42 since ‘The principle of all sovereignty resides
essentially in the nation. No body or individual may exercise any authority
that does not proceed directly from the nation.’43

In the case of France, one might venture to say that 1958, and the
Constitution of the Fifth Republic, marks the date at which a decline in the
legislative power of the elected representatives of the sovereign people set
in. When the government was given control over the agenda of the
parliament,44 the latter saw its prerogative to propose legislation almost
completely eliminated. And its omnipotence was finally undone with the
creation of a separate sphere for regulations made by government,45 which
was placed under the aegis of a new body – the Constitutional Council –
which would later serve as a model for the first regulatory authorities. So it
was in 1958 that the power of the French legislature was reduced in favour
of the executive, in practice the highest echelons of the French
administration which were shortly to unite the most important political,
economic and administrative functions in the land. It was basically at this
period that the power of intermediary bodies – soon to be designated as
‘State Nobility’46 – reappeared within the institutions of power. Only ten
years later, in the upheavals of post-1968 and amid debates on ‘self-
management’, ‘profit-sharing’ and the ‘new society’, another kind of
intermediary body – trade union and employer organizations – began to
appear on the legislative scene, in the framework of a ‘contractual politics’
which sought to involve these groups closely in the decision-making
process. This trend was evident not only in social affairs47 but, more
discreetly if no less effectively, in domains as diverse as the education
system, health or agriculture, where political power was in reality wielded
under the supervision of professional associations. But it was in the realm



of labour relations that this trend was most visible, because the Constitution
had provided it with substantial legal impetus through its consecration of
the ‘principle of participation’. In the words of article 8 of the Preamble to
the 1946 Constitution (retained in 1958), ‘All workers shall, through the
intermediary of their representatives, participate in the collective
determination of their conditions of work and in the management of the
workplace.’48 While in law it was workers alone who had this right,
employers also became involved, because the principle of participation was
used above all to justify the extension of collective bargaining.

Collective bargaining may play a role, firstly, in the elaboration of
legislation. This leads to ‘negotiated law’, as it is called, which has become
increasingly important over the last thirty years.49 Since the law in this case
results from the agreements arrived at in the course of its elaboration, the
distinction between negotiation – implying transactions between particular
interests – and deliberation – implying the goal of the general interest –
becomes blurred. Negotiated law has two variants. The first allows
management and labour to define the content of the law. Collective
bargaining occurs in this case before parliamentary deliberation. The
resulting agreement is then incorporated wholly or partly into the law.50 In
this first variant, management and labour are in fact invested with a power
to propose laws that is by right reserved by the French Constitution (article
39) for the prime minister and members of parliament. Their agreement is
tantamount to the formulation of a bill, which has at times led management
and labour to lay claim to a power that the Constitution of the Fifth
Republic reserves for the government:51 that of limiting the parliament’s
right to amend a bill and forcing on the latter a ‘single vote’ (vote bloqué)
on the transformation of their agreement into law.52 A second variant
involves introducing a period of negotiation into the period of legislation.
Parliament begins by establishing a general objective in a first law and by
inviting management and labour to negotiate the means to attain this
objective. It then adopts a second law which is informed by the results of
the negotiations that have been held. This frequently used method53

conforms to the position of the French Constitutional Council, which
concedes that parliament may devolve on management and labour the task
of establishing rules concerning the fundamental principles of labour law,
‘insofar as the latitude given to the actors of the collective bargaining may



permit new rules to be adopted subsequently by parliament, after a short
period of experimentation and evaluation of the practices that have resulted
from it’.54

Collective bargaining may, secondly, play a role in the implementation
of the law. This occurs when parliament intends the application of the law
to be dependent on the provisions of a collective agreement. The sense of
the law emerges only in its application, and it is the difference between the
enactment and the application of the law that becomes blurred. This process
also has several variants that are widespread today. The first results from
the introduction into French labour law of a type of non-mandatory law, the
loi supplétive, which enshrines the possibility of company- or industry-wide
exemptions. The law in this case no longer sets a minimum which
negotiation can only modify in a direction more favourable to workers, but
becomes simply a subsidiary norm which may be applied only where no
collective agreement already exists. Parliament thereby authorizes
management and labour to replace national law with a ‘law’ corresponding
to the occupation or company in question, such that the negotiators come to
be vested with a portion of legislative power. However, this power must be
expressly conferred by statute,55 with the result that the negotiators share
legislative sovereignty only if parliament wills it. In short, the law becomes
a subsidiary norm which allows a legal imperative to be formulated while
accommodating a diversity of contexts at the level of the imperative’s
implementation. This is why it has been so favourably received in European
Community law, where it has been deployed in the most striking ways.56

A second way in which management and labour are involved in the
implementation of the law in France is through the adoption of another type
of non-mandatory law, the loi dispositive, which gives a right that can only
be actualized by collective agreement. This type of law differs from the loi
supplétive in that it does not fix any subsidiary rule to be applied in the
absence of a collective agreement. It functions as an incentive to collective
bargaining, which is why it has figured prominently in employment
policies, since it allows the State to influence the labour market while
respecting the freedom of the parties involved.57 It has also been extended
to other aspects of labour legislation, for example fighting discrimination,58

profit-sharing and save-as-you-earn schemes,59 incentives to reduce
working time,60 and so forth. Management and labour are involved in yet



another way when parliament delegates to them the task of determining the
concrete modalities of the norms it enacts. This amounts to entrusting
management and labour with a portion of the regulatory power that is
normally the prerogative of the government. It is a method that has received
the approval of the French Constitutional Council, in the name of the
principle of worker participation,61 and a particularly spectacular
consecration by European Community law, with the possibility opened up
by the Treaty Establishing the European Community of implementing
directives at national level by means of collective labour agreements (art.
137, para. 3 and art. 139, para. 2).

After all, it is perfectly logical that the most visible infringements of the
traditional interpretation of democracy should have appeared in European
Community law, namely the democratic principle that national sovereignty
is indivisible and can only be exercised by the elected representatives of the
people. From the very beginning, the Treaty of Rome reflected a rather
blurred vision of this principle, given that the work of legislation was
divided up between a market regulatory authority with executive powers
(the European Commission), a body representing the different countries (the
European Council), an assembly of representatives elected by universal
suffrage (the European Parliament) and a judiciary authorized to deliver
binding rulings (the Court of Justice of the European Communities, which
‘hereby rules …’). Of course, since the European Council is composed of
representatives of democratically elected governments, the principle that
election constitutes the basis of legislative power in a democratic regime
could still be upheld. But clearly this institutional organization already gave
off more than a faint whiff of the ancien régime: in the European
Commission, we have a new clergy of technocrats, doctors in the prevailing
law of the single market; the European Council plays the role of the Estates
General, responsible for ensuring a representation of the peoples of Europe
that is more qualitative (weighting between countries) than quantitative
(universal suffrage);62 the figure of the judge who lays down the law, which
everyone thought had been abolished in 1789, has been miraculously
resuscitated in the form of the judges of the European Court; and lastly, we
have an assembly of representatives elected by universal suffrage in their
respective countries but reduced to playing supporting roles without any
real power. A further limit has been overstepped in the Eurozone countries,
with the establishment of a supranational authority that mints money (the



European Central Bank) but which is monitored by no political power – a
construction unknown since medieval times.

The Maastricht Treaty allowed management and labour to take the place
of a parliament in developing directives on social issues.63 These
‘legislative agreements’ are without a doubt a major legal innovation. They
lead to legislative power being shared out between a multiplicity of bodies:
the European Commission proposes legislation, management and labour
negotiate the new text, the European Council gives this text the legal force
of a directive and, lastly, member states are responsible for the
implementation of the directive within each national legal system.
Practically the only body not involved in this process of elaboration and
implementation of European law is the European Parliament! The European
Community judiciary itself has noted that a new version of the democratic
principle is being instituted, according to which ‘sufficient collective
representativity’ of interest groups replaces the representativity of elected
members of the European Parliament.64 This new version recalls feudal
institutions, with the balanced representation of different social groups
supplanting the law of numbers as the mode of expression of the general
will of the peoples of Europe.

However, it would be wrong to see European Community law as a kind
of Trojan Horse, foreign to French legal culture. The legislative agreements
enshrined by the Maastricht Treaty are in fact typically French, and no other
major European country was able to provide a model for national cross-
sector negotiation linked to the legislative process.

In some sense, it is therefore a French image which is reflected back to
us from Community law, even if this image is of a feudal heritage,
representing an aspect of French legal culture whose vitality we are loath to
admit. The medieval period, like Freud’s primary scene, is passed over in
silence by many contemporary authors when they retrace the genesis of our
core Continental legal categories. If they do not simply decide that the
world began in 1789 – or even 1804, when the French Civil Code came into
force – they leap directly from Antiquity to the Renaissance, from Roman
law to national legal systems. The force of this repression is strongest in
France, where the feudal system existed in its most developed form.65 We
have difficulty accepting that the decline in nation-state sovereignty has not
been accompanied by a symmetrical gain in individual freedoms, but rather



has breathed new life into feudal structures, with the resurgence of the
feudal dimension of our contractual culture: the contract is used today as
was the bond of vassalage in the past, to enmesh free persons within a
network of obligations which both encloses and goes beyond them.

The Enfeoffment of Freedoms

We may consider that a decline in State sovereignty leads automatically to
an increase in individual freedom only if we forget that such freedom can
only be realized substantially if the law takes charge of everything that
cannot be reduced to an exchange of goods and services, in other words,
everything that goes beyond the realm of the negotiation of measurable
values.66 If, however, the law delegates to the contract the task of
circumscribing its content, the contracting parties find themselves
subordinated to goals that exceed their patrimonial interests. The contract
ceases to be used to exchange quantifiable objects, and participates in the
definition of the common good, thus taking on a ‘political’ dimension. This
affects the contracting parties, since their wills remain free, but only on
condition that they pursue goals that go beyond their particular interests,
with the result that their freedom is effectively curtailed and subordinated to
the attainment of these goals. This phenomenon appears most clearly in the
socio-economic field, both on an individual level, in the standardization of
behaviour, and on a collective level through the instrumentalization of the
sources of law.

The Standardization of Behaviour
The fact that a contract may be an instrument for subjugating the will of
another person should come as no surprise to us; after all, we see this
characteristic in the employment contract, which is essentially a bond of
subordination. However, this subjugation comes in new forms today. With
the weakening of the criterion of subordination, many employees today
enjoy a certain freedom; but it is a directed freedom, subject to goals agreed
upon with the company head. In a parallel movement, the legal
independence of entrepreneurs is being reduced as they become involved in
contractual relations or membership networks that restrict their economic
activity. In these cases power is expressed through ‘objective’ criteria which



are independent of the arbitrary power of a boss. This is how we pass from
governing to governance. Governance is to government what regulation is
to rules and ethics to morals: a technique for standardizing behaviour that
aims to close the gap between the law and the subject of law. The idea is to
make human beings behave in a way that spontaneously conforms to the
needs of the established order.

It is an irony of history that our modern Western world, which is so
hostile to ritual, should rediscover in this phenomenon the principles of
ritualism current in the Chinese Empire, and in the name of which it
rejected ‘government by laws’.67 As Léon Vandermeersch has shown, the
ritual system involves modelling social relations on forms that are at once
the cause of things and the key to the harmonious functioning of the world:

Once the rights have been respected, and harmony has thereby been introduced into society,
each individual spontaneously behaves as it is most fitting for all and for himself. Ritualism,
which dispenses completely with any idea of rights or of liberty, accords, by contrast, the
greatest importance to the idea of spontaneity (ziran).68

This idea, that norms should be not imposed but persuasively absorbed
from the outside, is frequently expressed by Chinese authors through the
physiological metaphor of sweating: ‘The hearts of men must be bathed in
the sovereign edicts, just as a man’s members are bathed in the sweat of his
body; and then men will subject themselves with confidence […]. Then the
scattering abroad [of beings] in the universe may be brought into
harmony.’69 This ideal finds its contemporary expression in the West in
ideas of governance, regulation and ethics, which serve to challenge law
and constraint in the name of the spontaneous adherence to a certain order.

This new way of disciplining people was first conceived and tested in
large transnational companies. What is novel about how these companies
are run is not the place that international trade has within them but their
independence with respect to the political framework of States. They are
modelled nowadays on the idea of a world system in which particular
functions (research, development, design, engineering, production and
marketing) are organized according to a transnational plan. Since they are
no longer supervised by the State, but have also lost their captive markets,
these companies are exposed to new risks in a world of globalized trade.70

They are obliged to supervise not only their employees but indeed all those
whose performance affects the profits they make: investors, consumers,



suppliers, subcontractors, political figures in the host country, and so forth.
These companies have become the testing ground for new techniques of
power which subsequently spread into the public sphere, in which
information and communication naturally play a major role. Privatization
and the extension of the free market have allowed these companies to get
their hands on all the major media – radio, television, newspapers,
publishing, cinematic production and distribution – and thus to control the
world of ideas and images, either directly (through financial control) or
indirectly (through the financing of advertising). They can therefore have a
much more secure hold over minds than ever the Church could. They have
also managed to win over politicians and intellectuals, converting them en
masse to business values (when they do not simply buy them, as is evident
from the countless corruption scandals which poison politics all over the
globe).71 New legal techniques are mobilized to ensure that subcontractors
are properly monitored (technical certification and quality guarantees), and
that consumer loyalty is bought (through relational contracts that are
binding on a provider beyond the one-off supply of goods or services).

But it is above all in the novel ways in which the ‘human resource’ is
used that the legal dimension of these new techniques of governance
emerges most clearly. While not excluding ritual – all the rage in
management today – governance recycles the ingredients of Western legal
culture, and notably the contract. The latter, in fine feudal form,72 is used to
weave bonds of allegiance of a new type, by subjecting people to
‘objective’ criteria of evaluation through which their performance may be
dictated without anyone having to give them orders. These bonds
encompass not only those who work in or for companies but also those who
are excluded (the unemployed) and even those who are in charge (the
employers).

Workers greet the new forms of ‘human resource’ management to which
they are subjected with the following refrain: ‘We have been objectified!’73

The objectified worker is one who, faced with the anonymous power of
goals to be attained, has lost his or her one last subjective relation, which
was the personal relation to a manager. The Taylorist system had privileged
the standardization of the worker’s acts, which anticipated the legal concept
of subordination. Every job was broken down into a sequence of actions
which were as simple and measurable as possible. The worker assigned to
the job had to carry out the actions in the prescribed order and at the



prescribed speed, under the supervision of another employee who was his
or her superior. This system was suited to mass production of moderate
quality only. By contrast, the new ways of organizing work today are
adapted to the production of a diversified range of high-quality products
and services. In order to achieve this, the worker must win back some
freedom in the execution of his or her tasks – reviving the tradition of the
‘mechanical arts’ which Taylorism had precisely sought to do away with –
and the hierarchy must not weigh too heavily on the worker. However,
supervision does not so much disappear as shift to another object: what is
scrutinized is not so much the way in which a particular task is performed
as the result of that task. So, instead of obeying the orders of a manager in
the execution of their work, employees subscribe to objectives which are in
principle transparent, verifiable and known to all, and the pursuit of these
objectives gives rise to a follow-up process. This process serves both to
evaluate the capacities and performance of the employee and the
appropriateness of the objectives assigned, allowing them to be altered in
the light of experience.

That is why companies have introduced standards for evaluating the
particular contribution of each worker. The standardization of actions which
characterized the Taylorist system has given way to the standardization of
persons. The aim is always to reduce the element of chance inherent in the
employment contract, since the employer is never sure of the quality of the
labour hired; henceforth the element of chance is to be reduced through the
worker’s interiorization of company norms and values, and not through the
codification of the ways in which the work should be carried out. In this
context, the power of the worker’s superior is derived not from the fact that
he or she can do the job better than the subordinate – indeed, the
subordinate often knows more about the work at hand – but from the fact
that the superior is entitled to apply these abstract standards of evaluation to
the subordinate’s performance.74 These standards, which are often
developed by experts outside the company, are used to justify the
employer’s decisions, particularly as concerns salaries.75 Policy on financial
remuneration – salaries and profit-sharing schemes – is certainly a key
component, alongside individual evaluation interviews and agreement on
objectives, of this system of participatory management. It often takes the
form of an individualization of salaries, on the basis of these supposedly
objective standards of evaluation of job contents and performance. For it is



now out of the question for employees simply to devote a determinate
length of time to the job and obey orders mechanically, in return for a wage.
They must, rather, ‘give the best of themselves’, in order to maximize their
income, which means behaving as though they were working freelance.
This is how the fiction of a ‘freelance employee’ is established. At the same
time, the employer’s power as omniscient and omnipotent, endowed by
‘divine right’, is replaced by a functional power which applies management
norms founded on the authority of experts who conceive or apply them in
the framework of audit procedures.76

In this system the question soon arose of the legal force of the
objectives assigned to employees. Case law shows that failure to attain
these objectives is not in itself a cause for dismissal since, in order to be
opposable to the employee, the objectives must fulfil three conditions:77

they must be realistic, they must be appropriate to the professional capacity
of the worker (both in terms of training and in terms of scope of action)
and, lastly, an employee who fails to attain them must have committed an
act of misconduct. This doctrine is in perfect harmony with the very
principle of management by objectives, since the latter’s aim is to make
power itself into something stripped of any arbitrary or subjective element.
Moreover, beyond any particular solution it provides, this doctrine
expresses a rule of much broader significance: that no ‘objective’ criterion
exists, from the legal point of view, that may prevent the case of both
parties being heard. Another example of how the enlightened assent of the
employee has become a condition of the legitimacy of the employer’s
actions is in the judicial decisions that have made the application of a
disciplinary sanction that would alter the employment contract conditional
upon the employee’s agreement.78 This solution, which is hotly contested
amongst scholars, has had indisputably negative side-effects, since it
encourages employers always to prefer dismissal to less serious sanctions.
But it constitutes a particularly clear illustration of what the objectivization
of disciplining techniques implies: discipline ceases to be the expression of
a unilateral power and becomes a form of punishment to which the person
concerned gives their consent. In other words, the generalization of
contractual relations plays a role in the interiorization of disciplining
techniques, as is also evident in the latest developments in criminal law.79



It should come as no surprise, then, that this phenomenon extends
beyond the contract of employment and also affects freelance workers. In
the industrial model of the company, which was centralized and
hierarchical, and encompassed the whole of the production process, a clear
distinction was possible between work that was under an employment
contract and work that was freelance. This opposition has become blurred
in the networked model of the company that predominates today.80 In
labour law, the idea of a legal relation of subordination, of strict obedience
to the orders of a superior, has given way to a gentler version, that of
integration into an organization within which workers are free to carry out
in the manner they wish objectives agreed upon with their superiors,
objectives that are in fact impersonal norms of evaluation that apply equally
to their superiors. In civil and commercial law it is, by contrast, legal
independence that is emptied of its substance, as entrepreneurs are
subjected to the collective discipline of integrated production or distribution
networks. The farming and trade sectors see large numbers of these
‘dependent entrepreneurs’, who shoulder the responsibilities of a company
without having the power to manage it freely.81 In both cases, what we are
witnessing are new forms of subordination.82 Work no longer takes place
within stable, hierarchically structured collective organizations, but is
increasingly part of coordinated procedures within networks whose limits
are unclear.

The idea of fixing objectives by contract, as a way of making the
individual’s behaviour conform to norms, quickly spread beyond the
workplace. It was adopted particularly by the French State which, for the
last twenty years, has sought to use contracts to patch up the social bond.
The creation in 1988 of a ‘minimum income for occupational and social
integration’ – the revenu minimum d’insertion or RMI – was a test case: a
person is eligible for this allowance only if he or she signs an ‘integration
contract’ consisting of reciprocal obligations between the beneficiary, who
is bound by an ‘integration plan’, and the public authorities, who undertake
to help this plan be carried out.83 A similar technique was used some years
later as the basis for the reform of the French unemployment insurance
scheme, inspired by the British example of the Job Seeker’s Agreement.84

In France, the principal innovation introduced when this insurance scheme
was relaunched in the year 2000 was the contractualization of the relations



between the unemployed person and the insurance scheme (the Association
pour l’emploi dans l’industrie et le commerce or ASSEDIC), as well as
between the unemployed person and the public services (the Agence
nationale pour l’emploi or ANPE). All job seekers must now sign a
contractual Return to Work Assistance Plan (the Plan d’aide au retour à
l’emploi or PARE) with the ASSEDIC, which mentions their rights and
obligations, as well as those of the ASSEDIC and the ANPE. The payment
of the benefit – the ‘return to work’ allowance – is ‘consequent upon’
signature of the contract.85 The PARE defines the obligations of the job
seeker and especially the obligation to undertake an in-depth interview with
the ANPE within the month following signature. At the end of this
interview, the ANPE and the job seeker agree on a personal action plan
(projet d’action personnalisé or PAP). This plan – which can be revised if
the job seeker does not find employment within the six months following
the contractual undertaking – defines the types of employment
corresponding to the qualifications and professional capacities of the job
seeker, or the employment for which he or she wishes to retrain, and the
assistance or training that will be needed to carry out this plan.86 The PAP is
therefore a real ‘contract of agreed objectives’, containing all the
ingredients characteristic of participatory management: contractual
definition of objectives, evaluation outcomes that may modify initial
objectives, and so forth. It is a particularly good example of a much more
general trend, in which a process of monitoring the application of a law is
replaced by assistance in carrying out a plan drawn up by both parties.87

The idea of sanctions consequently tends to be dissolved into contractual
mechanisms ensuring that the rights and obligations of the parties are
regularly revised.

The question immediately arose of whether an unemployed person
could refuse to sign the PARE contract without forfeiting his or her right to
benefits. Those who gave an affirmative response to this question argued
that signing the PARE contract constituted a new condition of access to
unemployment benefits, which the social partners had no right to add to the
conditions already restrictively provided for under the law. The French
Supreme Administrative Court, by contrast, took the view that the PARE
did not create any new obligations for the job seeker.88 The obligation to
sign the PARE was considered to be contained within the legal obligation to



seek work. What is new here is not the relation between benefits and job-
seeking – the latter has always been a condition for receiving the former –
but the contractualization of this relation.89 The process of
contractualization aims on the one hand to define concretely the content of
the legal obligation to seek employment, and on the other hand to impose a
legal obligation on the benefits scheme to help with this search. When
judges acknowledged subsequently that the PARE was indeed a contract –
and that it was in the interests of the unemployed person that the
unemployment insurance scheme should have to fulfil certain obligations90

– the position adopted by the Supreme Administrative Court came to imply
that an obligation to contract may be contained implicitly within a legal
obligation; as such, if an obligation to seek work is imposed by law, making
this obligation the object of a contract would be adding nothing new. Now
this clearly gives vast scope to feudal-style techniques of subordination. But
it also shows that the contract does not emerge unscathed from this
contractualization of a legal obligation. If a legal obligation brings with it
an obligation to contract, then this at the very least overturns the principle
of the freedom to contract.

One might be inclined to think that people in positions of power –
directors of private companies or heads of government departments – are
not subjected to these new techniques of power. But this is not at all the
case, and they are likewise caught in the snares of ‘governance’. The
difference between the State and the private company in this respect is a
difference less of structure than of point of reference. The State has
qualitative, supra-patrimonial values as its reference point; it operates
within the long-term horizon of the life and destiny of people. Private
enterprise has quantitative, patrimonial values as its reference point; it is
responsible for creating products or services and it operates within the
short-term horizon of market exchange. This is what makes today’s widely
held belief that one must manage the State as one manages a company so
frightening – and likewise the belief that there is no essential difference
between economic power, political power and administrative power. Yet the
same organizational questions may well arise for States as for large
companies, and historically their structures have sometimes developed
along similar lines. Like States, big companies today find it impossible to
take all decisions at the top, and have to invent new ways of governing
people. Like States, they are going through a crisis of legitimacy which



takes the form of the increased influence of shareholders over against the
technocratic power of managers. Their leaders, like those of States, have
had to redefine their role and adopt the setting of objectives, while leaving
the details of meeting these up to individual and collective bargaining. Even
the figure of the independent authority can be found in companies, in the
field of finance (market authorities, auditors) as well as in that of products
(standard-setting bodies and certification agencies).

In principle, company directors are the sole arbiters of their
management choices and the only persons ultimately responsible for any
mistakes committed within the company. But this sovereignty is affected by
the penetration of ‘objective’ disciplinary practices into the contractual
sphere. Like their employees or subcontractors – or like the unemployed –
company directors are themselves obliged to meet objectives to which they
are supposed to have adhered. The figure of the ‘dependent employer’ is
increasingly common as a result of company networks, and is the clearest
sign of the hold that management by objectives has over even the
employer’s power.91 While within a group of companies the director of a
subsidiary is legally bound by the orders of the parent company, via the
governing bodies, within a network the activity of every company is bound
by standards of quality and efficiency that none of them have elaborated but
to which each has adhered by contract. These ‘objective’ standards (ratified
by the International Organization for Standardization (ISO)) have in fact
been elaborated by experts working in private-sector agencies which are
presumed to be independent, and the observance of these standards is
monitored by independent certification agencies.92 The standards derive
their binding force from the mesh of contracts which constitutes the legal
fabric of the network. In arrangements such as these, which strongly remind
us of pre-industrial forms of economic organization,93 the contract becomes
a means of imposing common disciplinary practices – standardization in the
most technical sense of the term – on how directors run their companies.

Such techniques of standardization have also been used to oblige
company directors to defend the interests of shareholders. The principles of
corporate governance as they came to be developed in England and the
USA,94 and later in Continental Europe, enshrined this goal. Companies
were obliged to obey the objectives of ‘value creation’ for shareholders
(that is, the objective of enabling shareholders to get richer). This obligation



does not take the form of orders given to company directors (who remain
free to decide on the ways and means of value creation) but, again, of
‘objective’ standards – accounting standards – which both affect and
express management choices. As is well known, accounting technique
distinguishes between management or cost accounting and financial
accounting (used to inform a third party). In the case of groups of
companies, the rules for financial accounting (consolidated accounts) are
developed under private law by international authorities, which are
composed of experts who are in principle independent.95 The standards
developed by these authorities have been reworked in the past twenty years
to reflect more faithfully a company’s performance in value creation, by
means of indicators such as ‘economic value added’. This was the main
reason why the old (and prudent) principle of the ‘historical cost’ of an
asset was abandoned, whereby only the purchase value of an asset would be
entered. It is indeed prudent to take into account the loss in value of an asset
(by calculating depreciation or constituting reserves), but it is not prudent to
speculate on its possible gain in value. The principle of ‘fair value’ has,
however, replaced the principle of ‘historical cost’, which means that the
value of an asset must now be calculated taking into account today the
income it is supposed to generate in the future, that is, in practice, entering
its market value on the day the accounts are closed (also called the
‘instantaneous market value’).

The company director’s task – on which hangs his or her job – is
consequently to increase this value. In such an accounting image of the
company, salaries are counted as expenditure, and any radical reduction in
them – for example by cutting staff numbers – will automatically create
‘value’. How the company is managed – hiring, firing, purchases, sales,
loans, et cetera – becomes entirely determined by its accounting image
(which explains firings on the basis of stock market performance). The
principle of ‘fair value’ is blithely being welcomed into the European Union
today,96 just as it is beginning to demonstrate some worrying shortcomings
in the United States. It is obviously illusory to believe that accounting
standards might be ‘purely technical’ rules, free from any political bias.
Moreover, estimating future revenue flows is a chancy business, more akin
to setting a price on divine grace than to experimental science. And one
could equally hold the view that the value creation to be taken into account
should be a company’s net contribution, not to shareholders but to the



countries in which it operates; or one could enter pension investment funds
as an expenditure and not as an asset; or else decide that stock options
should be treated as expenditure. For in reality there is no ‘purely technical’
standard, and accounting techniques are informed, like any other normative
system, by a certain representation of a just order, by beliefs therefore, and
not by experimental science. If a national parliament were to seek to reduce
the number of redundancies ‘caused’ by stock market performance, it would
do well to examine the content of these standards rather than desperately
trying to complicate the legal framework around redundancy. It would then
be acting on what determines the employer’s decision in advance, rather
than exhausting itself attempting to limit the effects of such decisions once
taken. Within a system of norms where human beings are always counted as
expenditure and never as a real value in themselves, legislation on
redundancy can only limit what is otherwise programmed social demolition.

The new techniques of standardization, which have been tried and tested
in the private sphere, are currently spreading over into the public realm,
where they are liable to have profound effects on the very notion of civil
service. A particularly striking example of this can be found in France, in
the recent Constitutional Bylaw on Budget Acts (the Loi organique relative
aux lois de finances or LOLF97). This new ‘financial constitution’ for the
country applies the methods of management by objectives to public
expenditure. Budgets will be allocated to progammes ‘for implementing an
action or a consistent set of actions coming under the same ministry and
involving both specific objectives, defined in the public interest, and
expected results subject to review’ (article 7). The budgets (excluding staff)
allocated to a particular programme are fungible, such that no prior
definition of types of expenditure may be imposed on how the programme
is run. Whenever a Finance Bill is put before parliament, each programme
must be accompanied by an ‘annual performance report’ including ‘[t]he
presentation of its actions, associated costs and goals, and results obtained
and expected for coming years measured by a justified choice of accurate
indicators’ (article 51). An ‘annual performance plan’ will make known the
results obtained for each programme. Alongside this reform, the LOLF is
introducing a general public accounting system, also called accrual basis
accounting, whose rules are no different from those applied to private
companies except in view of ‘the specific nature of government action’
(article 30). The accounts of the State, like those of private companies, shall



be ‘lawful, faithful and give a true and fair view of its net assets and
financial situation’ (article 27), and they shall be audited (by the Court of
Auditors).98 The aim of this reform is to spread the culture of ‘governance’
within the civil service. Instead of having to ensure that expenditure obeys
rules fixed in advance, budget holders have much more freedom in how
they run their projects, which aim to meet objectives that they themselves
have helped to define. However, they are obliged to account for their
project’s efficiency, which is evaluated on the basis of ‘objective’ and
quantifiable criteria. The reform constituted by the LOLF effectively
supplies the financial instruments that the process of subjecting government
action to contractual procedures was lacking.

The Instrumentalization of the Sources of the Law
The rapid spread of contractual techniques has also affected the sources of
law, but without increasing the freedom of contracting parties any more
than it has in other areas. When integrated into the sources of law,
contractual agreements are encumbered by norms that lie outside the remit
of those who negotiate or implement such agreements; the latter are
instrumentalized by the law and their negotiation is pre-programmed.
Inversely, laws and regulations may themselves be instrumentalized by
contractual agreements that are made in advance of any political decision,
and that predetermine it.

This instrumentalization is evident above all in the development of
legislation on collective bargaining. Over the past thirty years, the collective
labour agreement has gradually ceased to be simply an agreement
concerning the interests of the employers and the employees, as represented
at the negotiation, and has become a means of achieving objectives that go
beyond these interests. This development affects both the identity of the
contracting parties and the objects of negotiation.

The conditions that have to be met in order to arrive at a collective
agreement have become increasingly stringent over the years. Initially, any
grouping of workers or employers could sign a collective agreement.
Thereafter, layer after layer of restrictive conditions concerning the
‘capacity to enter into agreement’ were added. This capacity was first
restricted, as concerns the representation of employees, to professional
associations, then to associations that could prove they were representative.



With the exemptions instituted by agreement in 1981, then with the reform
on the 35-hour week, the prerequisite of majority representation emerged in
France, subsequently to be applied to all collective agreements at the
demand of management and labour.99 This development has a counterpart
in European Community law, where ‘sufficient collective representativity’
of signatories to agreements that will have a legislative character –
instituted by the Maastricht Treaty – became obligatory.100

These restrictive conditions concerning the ‘capacity to enter into
agreement’ are the result of the altered function of the collective labour
agreement. As soon as a collective agreement decides on issues of general
interest, it must be elaborated by legal entities recognized by the authorities
(the government or the judge) and must be able to justify its role in
quantitative terms (majority representation, referendum). The form of non-
parliamentary democracy that is emerging out of this development of the
collective agreement leads to the introduction of techniques for accrediting
legitimate contracting parties who are then entitled to contribute to the
contractual elaboration of the law.

With the extension of obligations to negotiate, the objects of the
negotiation also come to be binding on the contracting parties. Yet where
there is contractual freedom no one should be legally bound to enter into
negotiation and even less into contract. French labour law began to depart
from this principle already in 1971, when it recognized employees’ right to
collective bargaining, and even more clearly after 1981, with the
introduction of the first obligations to collective bargaining. This legal
innovation was presented by parliament itself as the consecration of a new
right for workers, confirmed by case law and the majority of scholars. Such
an analysis is not wrong, but it is extremely reductive. The law does not
confine itself to imposing collective bargaining, but additionally establishes
its contents, and the list of subjects on which one is obliged to negotiate is
getting longer every year. In 1981, the Auroux reforms prescribed only the
annual negotiation of salaries and working hours with, every five years, the
negotiation of issues concerning professional development; in other words,
these reforms affected only the essential ingredients of the employment
relationship. But since that date, the most varied aspects of labour law have,
one after the other, been subjected to the obligation to negotiate:
professional training, save-as-you-earn schemes, equality between men and
women, et cetera. The same tendency can be observed in European



Community law: whether on the issue of establishing ‘European Works
Councils’ in transnational firms, creating European limited liability
companies, or organizing mechanisms for the representation and
consultation of workers, European directives create obligations to negotiate,
which may be specific (special negotiation groups) or general.101 However,
the obligation to negotiate is not an obligation to contract, and one would be
wrong to see in this development solely a decline in the unilateral power of
the employer. The essential issue perhaps lies elsewhere: in the fact that the
parties to the negotiation are no longer ‘freely contracting’, but have
become the means by which public policies – on professional training, on
equality between men and women, on employment, et cetera – are
implemented. The parties have become instruments for attaining certain
objectives which they have not been involved in defining but which they
are obliged to adopt.

The instrumentalization of the sources of the law also affects legislative
or regulatory power, when exercised to fulfil objectives laid down in
conventions to which States have adhered. Just as managers of large
companies are forced to pursue the objectives of value creation, so the
governments of most countries – with the exception of the United States –
are today called upon to implement programmes which they are supposed to
endorse of their own free will and which involve introducing ‘technical’
norms elaborated by international authorities. For example, numerous
Southern countries are exhorted to submit themselves voluntarily to the
discipline of ‘structural adjustment plans’ which establish indicators of
healthy management as defined by experts in international economic and
financial institutions. A wholly comparable process occurs when the
European Union develops new modes of governance, involving the
agreement of member states on common indicators devised by the
European Commission, which are subsequently meant to ‘guide’ – through
guidelines – the policies pursued at national level. Far from being restricted
to social issues (notably employment policy, for which guidelines are
established annually),102 this Open Method of Coordination103 has become
the general mode of European ‘governance’ ever since the criteria of
economic convergence and the financial discipline accompanying the single
currency were adopted. The dura lex of Roman law makes way for the
‘gentleness’ of treaty rules (‘soft law’) which determine in advance how
much freedom member states will have in the formulation of their own



laws. States may pursue the objectives they have set themselves as they see
fit, but the fulfilment of these objectives is regularly evaluated by European
Community authorities (the European Commission, the European Bank) on
the basis of ‘technical’ criteria or ‘benchmarking’. Here again we find the
logic of management by objectives, with its familiar arsenal of norms:
‘neutral’ performance indicators, the pre-programmed freedoms of subjects
of law, and expert authorities that are responsible for ensuring that agreed
objectives are met.

Of course, public policy indicators developed at European Union level
are no more purely ‘technical’ standards – which by their very nature would
consequently be exempt from being debated in parliament or in the courts –
than are accounting or ISO standards.104 But they are treated as such. This
new mode of governance presents a major risk for democracy, a threat that
is due not simply to the decline in law to the benefit of contract, but to a
process of mutation of both contract and law. The nature of this mutation is
not so much that it fixes rules as that it creates bonds that predetermine the
behaviour of every subject of law: States, trade unions, employees,
company directors, et cetera. No subject is absolutely sovereign in such a
system, but each necessarily becomes an agent in the regulation of the
whole, which is no longer really debated anywhere.105

From this point of view, it is useless to deplore on principle the re-
emergence of types of legal bond that bring us back to feudalism. What we
should do, however, is criticize what underpins this emergent normative
order, and which itself is radically new: the ‘neutrality of the technical
norm’, the ‘scientific authority of the expert’, the ‘subject freed from laws’
– to cite but a few verses taken from today’s bible. For if contractualization
invents new ways of harmonizing particular and general interest, it can also
pave the way for new forms of oppression. We know at least since Gaius
that in setting the institutional scene we must attend not only to persons and
things but also to action,106 that is, the right of persons to challenge the
status quo. One of the most disquieting aspects of the ideology of
governance is that it assigns no place to conflict or to collective human
action in the functioning of society.107 Paradoxically, this leads it to
resemble the totalitarian utopias of a world purged of social conflict. A
Chinese leader who was asked recently about his political vision for his vast
country replied that he should take a leaf out of the West’s book and



become a ‘democratic dictatorship’. It is one of the paradoxes of
comparative study that the view is often better from afar.



6

BINDING HUMANITY: ON THE PROPER USE
OF HUMAN RIGHTS

One should be able to see that things are hopeless and yet be determined to make them
otherwise.

F. Scott Fitzgerald1

What we call globalization is not a radically new phenomenon but the latest
stage in a process that has lasted several centuries, and which can be traced
back to the Renaissance and the conquest of the New World. From the
extermination of America’s indigenous population until today, this process
has gone hand in hand with the domination of Western countries over all
others. This domination did not stem from any physical or moral superiority
of the West, but from the material power it derived from its science and
technology. With the extension of Western science and technology – and the
market economy which accompanies it – to the whole world, an old
question emerges anew: are there beliefs that are shared by all humanity,
values that are universally recognized (if not universally observed), which
might provide us with common principles on which to found our globalized
world? Or are systems of dogma mutually exclusive, with the result that
they either turn their backs, or make war, on each other?

Clearly this question concerns first and foremost human rights. For
there are those who believe that they are universal and those who do not.
The first group believes that human rights provide our globalized world
with the universal Tables of the Law it was lacking, while the other group



believes that they are nothing but ‘White human rights’ serving to
legitimate the domination of the West over the rest of the world. The
flouting of human rights, of which the West has given the world numerous
examples in its totalitarian, dictatorial or colonial enterprises, is winning
over the minds of many who live in countries subjected to the West’s
dominion. As Simone Weil observed in a note on colonization written in
London in 1943 for the French government in exile:

What is most serious is that the poison of scepticism becomes, like alcoholism, tuberculosis,
and some other diseases, much more virulent in a hitherto virgin soil. We ourselves,
unfortunately, believe little enough, and wherever we go we are creating by contagion men
who believe nothing at all. If this process continues we shall get sooner or later a reaction of
whose brutal violence Japan [1943] offers merely a faint foretaste.2

It is really in terms of belief that the question of human rights should be
addressed, and any reflection on the subject should begin by acknowledging
their dogmatic nature and that they are articles of faith inspired by the
values of Western Christianity. But their dogmatic character should not lead
us to disqualify them. A dogma is also a resource and perhaps an utterly
indispensable one, since human beings must assign a sense to their lives
even though no sense is apparent. They must do so for fear of sinking into
meaninglessness and individual or collective madness. We can only act
freely when we have secure reference points which give meaning to what
we do, which is why, as Tocqueville observes, ‘there is no society that can
prosper without shared beliefs, or rather there is none that could survive’.3
The role of human rights in the techno-scientific enterprise is as a dogmatic
resource which serves both to legitimate this enterprise and to channel its
energies so that it does not become an enterprise of dehumanization. The
colourful catalogue of unparalleled atrocities perpetrated in the twentieth
century shows just how indispensable this role is, and just where techno-
science may lead when dissociated from the dogma of human rights. But if
human rights are to continue to fulfil this dogmatic function, they must be
reinterpreted and transformed, in step with the historical development of
science and technology and their geographical extension. This presupposes
that the non-Western world appropriates human rights, enriching their
meaning and scope. Only then will they cease to be a creed imposed on
humanity and become a common dogmatic resource open to interpretation
by all peoples.



The Creed of Human Rights

It is difficult to deny the dogmatic character of human rights. Many would,
of course, like to see them grounded in ‘scientific truth’, and here and there
one can indeed find well-meaning attempts to ground legal equality in the
biological similarity of all human beings.4 Though motivated by the best
intentions, such arguments are in fact a reversion to the principles of
sociobiology that were a seedbed for Nazism and the Holocaust. For they
inevitably imply that biological differences could justify legal inequalities,
and if science, which has historically asserted the existence of such
differences, were to discover new ones in the future, the principle of
equality would have to be abandoned.5 But if we leave aside the
temptations of scientistic fundamentalism, we are forced to admit that
human rights are simply postulates: undemonstrable assertions that are the
cornerstones of our legal systems. Since God has withdrawn from the
organization of the socio-political whole, it is Man who has taken His place,
fulfilling the prophecy of Auguste Comte that the secularization of our
societies would give rise to a ‘Religion of Humanity’.6 But, as we have seen
in the preceding chapters, this Religion, in which we invite all to commune,
is deeply rooted in the long history of the belief systems that have
dominated and fashioned the West.

This history appears firstly in the figure of the universal and atemporal
being to which all our declarations of rights refer.7 The ‘human’ of ‘human
rights’ has all the characteristics of the imago Dei which we detected
beneath the West’s homo juridicus.8 Like homo juridicus, the subject of
human rights is first and foremost an individual, in both the quantitative
(unity) and qualitative (uniqueness) sense of this originally legal term (from
Roman law, indivis). As an indivisible being, the individual is an
elementary particle of human society, stable, countable and endowed with
unchanging and uniform legal properties. As a unique being, however, the
individual cannot be compared to any other, since each is an end in itself, a
complete and self-enclosed entity which transcends the various and
fluctuating social groups of which it may form a part.9 The ‘human
family’10 is, from this perspective, one vast group of siblings which create a
society where all are equal – except that individual rights inevitably clash
with the ‘spirit of brotherhood’.11 In a society reduced in this way to a



collection of formally equivalent individuals, the key to a just order cannot
lie elsewhere than in competition between them all. This vision is very
different from that found in other civilizations, where people may feel
themselves to be inhabited by several beings, or see themselves as part of a
whole that traverses and exceeds them, has pre-existed and will outlast
them.

The ‘human’ of ‘human rights’ is, secondly, a sovereign subject. Like
homo juridicus, this subject has an inherent dignity,12 is born free, endowed
with reason and is the subject of rights.13 It is a subject in both senses of the
term: bound to respect the law and protected by it.14 It is also an ‘I’, capable
of laying down laws for itself and as such responsible for its acts. We find
these two levels at which human mastery over laws is asserted in
declarations of rights. On the one hand there are scientific laws, whose
‘discovery’, replacing divine revelation,15 has enabled human beings to
master nature.16 On the other hand, there is civil legislation which derives
its legitimacy from the people to whom it applies.17 Individual sovereignty,
as expressed in the vote – defined less as a political function than as an
individual right18 – has become the basis of institutions in which each
person may play a role independently.19 Such a vision is of course entirely
alien to the great civilizations that, on the contrary, value the effacement of
individual will, as for example Japan,20 or Islamic countries, where God
alone is conceived as the authentic Legislator, with humans attaining
freedom only by confessing their impotence with respect to the godhead.

Lastly, the ‘human’ of ‘human rights’ is a person. ‘Everyone has the
right to recognition everywhere as a person before the law,’ as Article 6 of
the Universal Declaration of Human Rights states. It was Christianity, as we
saw earlier,21 that endowed every human being with personality, by
attributing to each a dual nature, in the image of Christ: both matter and
spirit, a mortal body housing an immortal soul. The union of body and soul
constitutes the person. When the discourse of human rights keeps driving
home the theme of ‘the free and full development of […] personality’,22 it
is heir to this concept of the person as a unique spirit which will develop
throughout its life and survive after death by virtue of its works.23 Thus
conceived, personality is not a mask to be stripped away, as in Indian
philosophy, but a being to be discovered; it is the revelation of the spiritual



identity of each human being in their physical incarnation. If the 1948
Declaration introduced legal personality into its list of human rights, this
was not solely because it was logically necessary for the enjoyment of all
other rights. The essential reason lies elsewhere. The West, under the sway
of scientism, had come to believe that the only human truth was biological
and that the legal personality was therefore a mere technique which could
be used and abused at will. But the horrors of Nazism had just shown that
this reduction of the human being to a biological essence resulted in society
being transformed into a Darwinian struggle where only the law of the
strongest holds. That is why the Universal Declaration made legal
personality into a universal and inalienable right. The consecration of legal
personality was supplemented by the recognition of new human rights,
called ‘second generation’ rights, which stem from the physical and
intellectual dignity of the human being.24 These ‘rights to’ (to employment,
to social security, to education and culture) are clearly the result of the
particular history of those Western countries that chose the path of the
Welfare State rather than that of totalitarianism. They are informed by
concepts – such as ‘work’, implicitly salaried – that do not correspond to
those of Southern countries.

The definition of the ‘human’ of ‘human rights’ is therefore specifically
Western, and so too is the very vocabulary of law and rights, which has
nothing immediately universal about it and in fact expresses a specifically
Western system of beliefs. The idea that the world is governed by universal
and unbending laws is proper to the civilizations of the Book. For a devout
Muslim as for Einstein or an atheist neurobiologist, human beings are
governed by unchanging laws, and nothing is more important, as
Maimonides25 wrote as early as the twelfth century, than to study and to
know them. The only difference is how they are brought to light: some have
sought the Law in divine revelation, others have devoted themselves to
discovering the laws inscribed in the great Book of Nature. But both believe
in a world ordered by laws that human beings can observe and know. Such
a conviction is, as we have seen, completely alien to other great
civilizations, first and foremost that of China.26 In Confucian thought, the
natural or social order is founded on the internalization by each human
being of his or her place within it, and not on the application to all of
uniform laws. The fact that non-Western civilizations have had to, or still
have to, adopt Western legal ideas creates the illusion that they have been



converted to our legal culture. But this is to fail to understand that the idea
of law was either simply imposed by colonial powers or else imported as a
necessary condition for trade with the West, and in no way expresses the
human or social values of the civilization. Japan offers a particularly
striking example of this point, since it has adopted a Western legal tradition
for external use, while continuing to promote its own vision of human
relations internally.27

The idea of human law can claim universality even less than can
religious or scientific law. With the law of legal systems, the nature of Law
changes. It ceases to be a prescription revealed for all time in an
unchanging Text, and becomes a technical object, whose meaning derives
from the human mind that creates or reforms it.28 Thus defined, the notion
of law is the product of Europe’s long history, in the course of which human
beings have come to be recognized as masters of the laws that govern them.
As Harold Berman and Pierre Legendre have shown, the decisive moment
in this history was the Gregorian revolution of the eleventh and twelfth
centuries.29 During this period, the Papacy recycled Roman law for its own
purposes and established itself as the living source of the laws that were to
be applicable to all Christendom, and thus ultimately to the whole world.
‘The papacy’, as Élie Faure noted already in 1932, ‘was simply the abstract
continuation of Roman administration.’30 Our conceptions of the law and
the State date from this period: the law as an autonomous, integrated and
evolving system of rules; and the State as immortal personality, source of
laws and guarantor of individual rights. These structures took on their
modern form with the separation of Church and State. Science replaced
religion as the universal measure of truth, becoming, as Saint-Simon had
predicted, the only spiritual power to have authority in the public sphere.
The nation-state freed itself from the authority of the Church and became a
sovereign subject, both at the national and at the international levels (the
world conceived as a society of States); and human beings became ends in
themselves, without reference to any godhead. They founded their own
Religion of Humanity, complete with its Ten Commandments: human
rights.

This contemporary construction, the outcome of a disintegration of what
was once a single religious point of reference, has from the outset been
undermined by a contradiction that emerges into broad daylight with



globalization. On the one hand, the State and law have national foundations,
and international society is conceived as a society of States. But on the
other, the Romano-Canonical ideas of a universal sovereignty and of a ius
commune extending to all humanity persist.31 Consequently every great
nation-state at some time or another has sought to impose its belief in the
universal value of its imperium by force of arms or propaganda. Such was
the case with France’s ‘civilizing mission’, the British Empire, the German
Reich and the Soviet bloc; and so it is today with the ‘empire of good’
which the United States believes it has the mission to establish throughout
the world.

This imperialist tendency can only confirm the convictions of the
increasing number of people in all parts of the world who see human rights
as a form of Western messianism. It can only encourage them to respond
with their own particular creeds, turning the weapons and techniques of the
West against itself. The risk is then of a ‘clash of civilizations’32 which
would escalate into a war of religions on the scale of the planet, and whose
outcome no one can predict. It is doubtful whether one can really convert
people with bombs. Human rights, one of the finest expressions of Western
thought, and as such constitutive of humanity’s self-knowledge, at all
events deserve better treatment.

The Three Figures of Western Fundamentalism

If a reflection on the ‘values common to humanity’ is to make any headway,
it must begin by avoiding the temptation of fundamentalism.
Fundamentalism, a Protestant notion, referred originally to a doctrine that
appeared at the end of the nineteenth century in traditionalist American
circles – the Five Fundamentals adopted in 1895 – which was characterized
by the defence of the literal interpretation of the Scriptures, in opposition to
theological liberalism and the social gospel movement. This imprisonment
of thought within the letter of a Text can be found in what we today call
Islamic fundamentalism, which excludes from the sources of the Law the
contribution of medieval legal thought and the technique of consensus
between doctors, retaining only the letter of the Koran and the Sunna.

The fundamentalist interpretation of human rights can take three forms:
messianism, when people seek to impose their literal interpretation on the



whole world; particularism, when, on the contrary, human rights are made
into a sign of the West’s superiority over other civilizations which are
deemed incapable, in the name of cultural relativity, of adopting them; and
lastly scientism, where human rights are reduced to the dogmas of biology
or economics, considered as the true and inviolable laws of human
behaviour.

Messianism
The messianic approach to human rights consists of treating these as the
new Commandments, a Text revealed by ‘developed’ societies to
‘developing’ ones, leaving the latter no choice but to ‘catch up’ and convert
to modernity: human rights and the market economy in one. This approach
is fundamentalist because it aims to impose a literal interpretation of human
rights on the teleological interpretations already integrated into national
systems of rights. Taken literally, the principles of equality and individual
liberty that are at the basis of human rights can give rise to sheer madness.
When Saint Paul asserted that ‘there is neither male nor female’,33 or
Simone de Beauvoir that ‘one is not born a woman, one rather becomes
one’,34 they were not intending to deny sexual difference but to proclaim
the total equality of the sexes in the religious (Saint Paul) or temporal (de
Beauvoir) sphere. In other words, they were affirming sexual equality in
relation to a third term – God, Society – to which each adhered. But the
difference between mathematical and legal equality is that, in the latter
case, the beings it applies to may not be freely substituted for each other.
The fact that the son is equal to the father (in the French Civil Code as in
Christian theodicy) does not mean that the son is the father, and the fact that
I am the equal of the man who aspires to my daughter’s hand does not mean
that I have the same right as he to marry her. In other words, legal equality
always needs to be interpreted within a given referential framework. The
fundamentalist interpretation of human rights divorces the principle of
equality from any external reference point, and treats human beings as what
the French Civil Code calls a ‘chose de genre’ (a thing determined only as
to its kind);35 that is, as mass-produced items, interchangeable and devoid
of any unique qualities; and concomitantly human society as the
arithmetical sum of elementary units, contracting particles that are identical
– except for how much they have in the bank. In this interpretation, human



rights are summoned to treat personal status as a blank page to be filled out
by each of us, as from the moment of our birth. Many intellectuals, echoed
by politicians of all colours, are today abandoning social issues in order to
specialize in these ‘last taboos’, calling for a society in which differences
between the sexes would be abolished, maternity ‘de-instituted’, filiation
replaced by contract, children freed from their ‘special status’ – likened to
an oppressed minority – and where insanity would be recognized as a
human being’s inalienable right.36

We should not forget, of course, the threat of reprisals against the
laggards who, in the West as elsewhere, might fail to applaud these glorious
vistas. Messianic fundamentalism seeks to extend the radical interpretation
of human rights to all countries – first in the West, then to ‘developing’
countries – and avails itself of the most modern instruments for propagating
the faith, starting with the media and the social sciences.37 One can also
find many examples of it in the ‘development’ or ‘structural adjustment’
plans that have been applied over the past half-century to combat ‘under-
development’. And it flourishes also in the decisions of courts specially
created to ensure that human rights are respected. In July 2001, for instance,
the European Court of Human Rights heard a complaint lodged by a group
of Turkish MPs from the Refah (Welfare) Party who had been removed
from their seats by the Turkish army. It rejected the complaint on the
grounds that they advocated the introduction of Sharia, which ‘faithfully
reflects the dogmas and divine rules laid down by religion’ and is therefore
‘stable and invariable’. It deemed that ‘principles such as pluralism in the
political sphere or the constant evolution of public freedoms have no place
in it.’38 The decision trampled underfoot the rich history of Islamic legal
thought, excluding any idea of accommodation between human rights and
the values of Islamic law. In so doing, it precisely vindicated the
interpretation of human rights given by Islamic fundamentalists. Such
human rights fundamentalism can only encourage, in reaction, the rise of
anti-Western fundamentalisms, and precipitate human rights into a war of
religions. The issue of equality between the sexes provides a good
illustration of this: the insane interpretations of the principle of equality that
deny differences between the sexes are matched by the equally insane ones
that seek to imprison women within an unchanging, predetermined role.



Particularism
At the opposite extreme, there are those who consider human rights to be
the Ten Commandments that have been revealed to the West alone, such
that liberty, equality and democracy would be senseless for other
civilizations. This approach, which starts from the postulate that there can
be no communication between bodies of dogma, gives cultural relativism
the value of a norm. It is a fundamentalist approach because it treats bodies
of dogma as inflexible structures that are unable to evolve and be
interpreted afresh. It has resulted, even within Western countries, in the
promotion of particularist politics – especially in relation to immigrant
communities that have been driven from their homelands by half a century
of ‘development’ policies – and in the cultivation of the ideal of
‘multiculturalism’. Multiculturalism uses the euphemism of ‘cultural
reference’ to establish that membership of a race (in its North American
version) or a religious affiliation (in its European one) is the ultimate basis
of human identity,39 thus reducing society to a simple patchwork of ethnic
or religious ‘communities’. This has had the already visible result of
generating a parallel particularism on the part of ‘native inhabitants’, and
feeding the sources of racism and violence. It is a particularist
fundamentalism since it treats people’s ethnic or religious origins as a
fatality. This leads, on the one hand, to the free human beings of human
rights, destined to become masters of their own fate, for example, in the
United States, the WASPS (White Anglo-Saxon Protestants); and, on the
other, to ‘anthropoids’,40 those new subjects of anthropological study, no
longer to be found in the former colonies but in our ‘deprived urban
neighbourhoods’. They are supposedly marked from birth by affiliation to a
particular community – African-American, Hispanic, Asian-American in
the United States, ‘French of foreign origin’ or members of the Jewish or
Muslim community in France41 – from which they can escape only by
denying who they are and becoming renegades. Such particularism works to
discredit the nation-state internationally, in order to promote an imperial
system along the lines of the Ottoman millet, which involved the
exploitation of wealth in the empire as a whole, while permitting local
ethnic and religious communities to be formed.42 At a time when people are
again harping on about the global and the local, we would do well to recall
the endless wars and massacres into which this imperial model has plunged



the Balkans since 1914. Whether intended for internal or international
consumption, human-rights relativism is always decked out in the appealing
garb of universal tolerance. But it is always built on the belief that, if all
cultures are in principle of equal value, the one that guarantees this equal
value is necessarily worth more than the others.

Scientism
Lastly, scientism interprets human rights in the light of the ‘true laws’ of
human behaviour that are revealed to us by a fetishized science.43 The
danger of degenerating into scientism does not affect all sciences equally.
The most rigorous ones, such as mathematics, are almost totally exempt
from this risk, as are the disciplines that do not claim scientific status, such
as literature and law (with some alarming exceptions). On the other hand,
scientism is endemic in the sciences whose theoretical bases are the least
developed, such as the social or life sciences. For the past century, biology
and economics in particular have, separately or jointly, been the breeding
ground of normative constructions which, when they do not overtly
contradict human rights, seek to impose their interpretation of them. The
periods of dictatorship or totalitarianism that have marked the history of the
West over the past two centuries, or the reduction in fundamental social
rights observed over the past thirty years, show how intolerant scientistic
‘realism’ is of humanistic values. Even in the West, then, human rights are
something fragile and unstable, supported by legal dogma alone, while
faced with all those beliefs that appeal to science to weigh up the validity of
human rights or hinder their implementation.

For instance, the past thirty years have seen the legitimacy of what are
called ‘second generation’ human rights hotly contested in the name of
economic science. The most influential economists, such as Friedrich
Hayek, extend to all aspects of human life in all countries of the world the
principles of free competition which are to be the basis of the ‘Great
Society’. They attribute the recognition of economic and social rights by the
1948 Declaration to a form of totalitarian thought (which they see at work
from Plato to Stalin44), and claim that ‘the new rights could not be enforced
by law without at the same time destroying that liberal order at which the
old civil rights aim’.45 As is well known, this Darwinian vision of society,46

which is at the root of the denigration of social rights, has acquired the



status of a dogma in institutions such as the International Monetary Fund or
the World Bank. What is less well known is that this vision is also
influential within international organizations responsible for implementing
these very economic and social rights, such as the International Labour
Organization,47 on which Hayek nevertheless heaps a contempt as great as
that he has for trade unions. Commenting on the 1948 Declaration, he states
that

… the whole document is indeed couched in that jargon of organizational thinking which one
has learnt to expect in the pronouncement of trade union officials or the International Labour
Organization […] which is altogether inconsistent with the principles on which the order of a
Great Society rests.48

Two arguments are put forward to exclude social rights from the legal
sphere. The first is that social rights aim to redistribute wealth, whereas law
is by nature restricted to ‘rules of just conduct’; the second is that they have
the form of a claim on the community and not of an individual guarantee. In
this view, then, only rights that can be exercised independently of any
institution designed to realize them are true rights, whereas social and
economic rights merely beg the question, since they cannot be exercised
without the prior existence of an institution designed to bring them into
effect.

These criticisms are simply groundless. Social and economic rights are
fully fledged rights, both as regards their content and as regards their
structure. As regards their content, the first declarations of rights, for
example the Declaration of 1789, defined ‘Man’ as a purely rational being
whose physical existence was taken into account only in provisions on
sentencing. But history has since shown that civil and political rights were
meaningless and liable to disappear whenever entire human communities
were subjected to poverty and fear. It is only when a minimum of physical
and economic security is assured, and protection from attack, from hunger,
cold or illness, that people can concern themselves with the defence of
freedoms or property rights. As Brecht noted during the rise of Nazism,
‘those who have contempt for food are those who have already eaten’;
similarly today, those who mock the ‘risk-phobic’ are those who are not
exposed to risk. One of the lessons of the 1930s was that poverty and mass
unemployment pave the way for dictatorship, and that freedom is



impossible where physical or economic insecurity prevail. This was the
very reason for the declaration of social rights after the Second World War.

As for the structure of these ‘second generation’ rights, some of them
(such as the freedom of association) have the same form as traditional
rights, that is, they guarantee a sphere of individual autonomy. However, the
rights that cannot be exercised without the presence of a collective
organization (the right to health care, for example), far from constituting a
regression into a pre-legal sphere, have on the contrary anticipated a
development that currently affects certain ‘first generation’ rights, for
example property rights. Globalization has shifted the focus to
‘intellectual’, not material, property, that is, to what jurists call ‘intangible
assets’ such as trade marks, patents or copyright. Since there is no concrete
difference between an original and a perfect copy of a musical recording, a
luxury handbag or a software program, and since copies can be made
without depriving anyone of the use of their original recording, their bag or
their computer, it is vital for transnational companies to ensure that copies
cannot circulate freely, and hence that the manufacture and circulation of
these products be limited by respect for the intellectual property rights that
the transnational companies have over these products and that generate
income for them.49 Respect for these rights also implies, however, that
compulsory contributions should be paid on the manufacture, reproduction
or sale of products over which intellectual property rights extend.50

Intellectual property rights therefore have the same structure as social
rights. They can be assimilated not to the tangible possession of something
but to a right that is a debt claim, and that cannot be exercised without the
concrete intervention of States. Respect for this right can only be
guaranteed by ensuring that the product is traceable, which in turn implies
the need for a collective body which must be worldwide if it is to be
effective.

The fact that intellectual property rights and social rights are structurally
identical obviously raises the question of how they are to be reconciled, or
which has priority over which. One could, for instance, interpret the
Declaration of 1948 as implying that the right of pharmaceutical firms to
have their patents protected should yield before the right of populations to
have access to adequate health care. Politics here rediscovers its capacity to
act as arbiter, which the adepts of the law of the free market seek to deny it.
The similarity with social rights, in which the beneficiaries of the system



contribute to the collective organization of social welfare in proportion to
their resources,51 suggests that the beneficiaries of intellectual property
rights should likewise be liable for compulsory contributions, to be
collected by the countries that guarantee respect for these rights. It is these
sorts of interpretation that fundamentalist economists like Hayek wish to
stifle, seeking as they do to subject human rights to market forces, rather
than vice versa.

But scientism also encourages ‘first generation’ human rights to be
interpreted according to the so-called ‘laws’ of economics. Where, for
instance, article 5 of the Universal Declaration of Human Rights declares
that ‘No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment,’ Richard Posner, one of the founding fathers of
the economic analysis of law, maintains that ‘If the stakes are high enough,
torture is permissible.’52 This interpretation, which can at the very least be
called ‘bold’, arose in the context of the ‘war on terror’ and the patriotic
mobilization of ‘post-9/11’. But it is in perfect harmony with the economic
analysis of law as a whole and the principle according to which the
calculation of utility is always the basis and the limit of individual rights.
The utility for an individual not to be tortured – which founds the
corresponding human right – should in this light be weighed up against the
utility for other people of torturing him or her. At the end of the day, there is
nothing new here compared to the more homespun justifications of torture
that General Massu came up with during the Algerian War, except that now
it is science that is summoned to justify that human rights be brushed aside.

Economics is not the only science to have been mobilized in this way
over the last few years. Sociology, psychology and biology have all been
pressed into the service of the intense media campaign in favour of same-
sex parenting, to endorse the right of homosexual couples to be legally
recognized as parents. The human rights of a childless couple are of course
evoked, and notably the principle of equality with heterosexual couples.53

But what of the child? Can one assign a child a purely masculine or a purely
feminine lineage (as child of two fathers or two mothers54 respectively),
and consequently deny the child the right to a mother and a father,55 without
infringing the first principle of the Declaration of the Rights of Man and of
the Citizen (article 1) and the Universal Declaration of 1948 (article 1),
which states that ‘all human beings are born equal in rights’? This issue is



never raised by the supporters of same-sex parenting who, when it is a
question of the child, suddenly abandon the terrain of human rights to
occupy that of science. The child need not then be viewed as a subject of
law and can be treated ‘objectively’ – object of the homosexual couple’s
desire or object of psychological and sociological knowledge – such that the
case is settled with the simple declaration: ‘there is no significant scientific
argument against same-sex parenting’.56 And if doubts are raised on this
issue, we are told bluntly that we just have to try it and we will see for
ourselves.

What characterizes a scientistic approach, whether it concerns torture or
experimentations on the personal status of children, is that it interprets
human rights in the light of the teachings of science. The issue of norms is
reduced to a question of fact, and the law is there simply to hasten the
advent of the norms revealed by science. The latter’s legitimate use is to
destroy the collective beliefs that continue to hinder ‘the groundswell of
individual democratization that encourages each of us to break out of
imposed roles in order to reinvent ourselves creatively’.57 As soon as
science shows us the way to the New Human Being, we know from
historical experience that law is no longer allowed to have a say.58 But it is
also clear that human rights, even if unanimously considered to be
absolutely fundamental, are threatened even in the West with being
subordinated to rules considered to be even more fundamental.

These variants of Western fundamentalism are evident in North–South
relations, as the foreign policies of Western countries combine now one,
now another messianic, particularist or ‘realist’ (natural selection) position.
Such is the case when a war of aggression is launched in the name of
human rights – which the authors of the war do not themselves feel bound
to respect due to the particular nature of local circumstances – while it is
military victory that is to prove the superiority of their value system … The
Revolutionary, Napoleonic, then colonial episodes of French history can
provide a wealth of examples of these sorts of contradiction, which have re-
emerged today with the ‘war on terror’ waged under the banner of the
United States.59 All fundamentalist interpretations of human rights present
the Southern countries with the following alternative: either transform
yourselves and abandon who you are, or remain who you are and abandon
any idea of transformation. This is why, in some of these countries,



movements preaching a return to a mythically pure identity have met with
such success, accompanied by the inevitable psychical regressions and
social segregations.

Opening the Doors of Interpretation

All major bodies of dogma, whether or not they are considered as
‘religious’, share the characteristic of metabolizing impulses to violence
and murder, and are therefore forms of the knowledge that humanity has
acquired about itself. To see human rights as a body of dogma, a Religion of
Humanity, allows us to approach the question of ‘values’ in a globalized
world from a different perspective. Like the infinite diversity of languages,
each of the major bodies of dogma presents us with a singular worldview,
different from the others yet each faithful to reality in its own way.60 Like
Hokusai’s thirty-six views of Mount Fuji, they convey different facets of the
same object, and, as with languages, none can be considered more truthful
than any other, since they cannot be judged by empirical criteria. That is
why, like languages, they are irreducible to each other, yet translation is
possible between them. If we bear this in mind, we should be able to avoid
the insoluble dilemma of absolute versus relative values, and sketch out
paths for a hermeneutics of human rights that could be open to every
civilization. In order to move in this direction, we must begin by opening
the doors of interpretation of human rights to all civilizations. I use this
notion advisedly, since it has been defended by generations of Muslim
intellectuals concerned to help their countries escape the forces of
regression by returning to the most brilliant episodes in Islamic
civilization.61 A similar regression threatens Western thought and values,
should these yield, in turn, to fundamentalism.

Human Rights: Humanity’s Common Resource
Opening the doors of interpretation means treating human rights as a
resource for all humanity, and welcoming the contributions of every
civilization. There are two reasons for adopting this notion of ‘common
resource’ (the res communes omnium of Roman law). Firstly, it is not an
arbitrary choice, since it is a notion that registers the objective extension of



the model of the State and the recognition of human rights internationally.
Although States vary greatly, and change, it is a fact that international
society is organized into a system of nation-states. This must be stressed, if
the West is not to embark afresh on an imperial enterprise even more
dangerous than those already undertaken. Since a large majority of States
are signatories to treaties on human rights, the interpretation of human
rights should not be restricted to that provided by Western countries.
Secondly, the notion of human rights as a ‘common resource’ aims to break
with the semblance of an ecumenical approach, which in reality has always
meant that the West shops around beyond its borders, takes what it likes and
jettisons the rest. If a resource is held in common, it must logically be able
to be appropriated by more than one. Assisting this appropriation is the only
way to respect the proper character of each civilization, while not treating it
as self-enclosed.62

There are many reasons to think that such a development is possible.
Recent history provides numerous examples of countries that have
successfully appropriated Western modernity without being destroyed by it,
such as Japan, India and, more recently, China. These countries could rely
on their own dogmatic resources, consigned in a vast and rich corpus of
writings that is fully the equal of that of the West and which is open to
evolving interpretations.63 A person raised on the Mahabharata is unlikely
to lose his or her identity in the culture of Walt Disney. The situation is
somewhat different in countries whose dogmatic resources are threatened
by fundamentalism, as is the case in the West or certain Islamic countries,
or else by the absence of a written corpus, as in much of sub-Saharan
Africa. In the first case, the danger would be to equate Islam with
fundamentalism, and to believe that modernization requires the eradication
of all reference to religion from the public sphere. Ataturk’s attempts along
these lines – and particularly replacing Arabic with Latin script, which cut
off modern Turks from their written heritage – have not been particularly
successful. In contrast, the difficulties of interpretation arising from the
reconciliation of human rights with Islamic law could be an excellent way
for these societies to invent their own paths to modernization – provided, of
course, that this reconciliation is not declared a priori impossible, as
Islamic fundamentalists and the European Court of Human Rights have
both claimed.



A much more problematic case is in fact posed by Africa, for while the
West has appropriated numerous elements of its rich culture – dance, music,
sculpture – its lack of a written corpus threatens its civilization with
extinction. Any ‘fundamentalist’ reading of human rights could only hasten
this process, by tearing apart the social structures that are the living fibre of
the transmission of African values. Prohibiting child labour, for instance, in
societies without schools, deprives children of their only opportunity of
learning their own culture.64 In contrast, if this prohibition were opened out
to a range of interpretations, including African ones, the West might be
forced to reflect on its own ways of bringing up children, which are not
necessarily exemplary, and it might discover for example that school-work
is also a form of work, even if it is ignored by labour legislation. The
‘common value’ in this case is not hard to find: it is the right of a child to be
a child, and to be treated as such, according to his or her needs and abilities.
In this light, the notion of ‘decent work’, which is currently advocated by
the ILO,65 seems a much richer and more promising notion than all the
indignant prohibitions that know nothing of the civilizations to which they
apply. The same argument could be put forward as regards equality between
the sexes, which is certainly not a mathematical equality corresponding to a
uniformly and universally applicable formula, but an equality in difference
and an always fragile equilibrium dependent on respect for these very
differences. It is at any rate understandable that African women do not
appreciate Westerners coming and telling them, as the missionaries did
before them, what attitudes to adopt in relation to men.

This is not to imply that African countries are naturally resistant to the
values expressed by human rights, but rather to suggest that they should be
permitted to promote their own interpretations of them. Besides, it is Africa
which has so far made the most remarkable attempt, in legal terms, to
appropriate human rights, in the form of the African Charter on Human and
Peoples’ Rights of 27 June 1981.66 As its name suggests, the charter
integrates the individual rights that feature in Western declarations, but does
so within a conception of the human being not as an isolated individual
subject, but as a being linked to others, whose identity exists as member of
a number of communities. That is why the charter features subjects of rights
other than the individual and the State, and towards which the individual
and the State have obligations (articles 27, 29): there is the family, not
solely as object of an individual right, as in article 16 of the Universal



Declaration, but as ‘custodian of morals and traditional values recognized
by the community’ (article 18), which the State has a duty to assist; and
there is the people, which has the right ‘to struggle against foreign
domination, be it political, economic or cultural’ and which is understood
within a framework where ‘the reality and respect of peoples’ rights should
necessarily guarantee human rights’ (article 20).

Our conception of human rights in the West might gain from opening
the doors of interpretation and pondering some of these ‘African values’, in
the light of which we might be able to solve some of our own problems. For
instance, not isolating human beings from their relationships with others
(article 28); establishing the principle of solidarity (article 29); asserting the
right of peoples to the protection of their environment (article 24); or
safeguarding the educational role of the family (article 18 and 29). These
values do not figure in the Universal Declaration of Human Rights of 1948,
but they are no less universal for all that.

The Principle of Solidarity Revisited
A brief examination of the principle of solidarity will convince us of this.
This principle is of vital importance today. No country is exempt from
major technological, environmental, political or health risks, and the
organization of international cooperation in the face of these risks, aided by
globalization, has become a primary concern worldwide. In the Universal
Declaration of 1948, the principle of solidarity is not formulated as such –
except in an allusion, in the Preamble, to the ‘human family’ – since it is
expressed in individual rights, such as rights to social security, to an
adequate standard of living or to security in the event of unemployment (see
articles 22 and 25). In the African Charter, by contrast, solidarity is
conceived as a duty (article 29–4: ‘The individual shall have the duty to
preserve and strengthen social and national solidarity’). In the first case,
solidarity takes the form of a claim on society, in the second, of a debt. But
in reality, these two relations are linked, since the rights declared in
Northern countries have always had as their counterpart this duty to ensure
social welfare through compulsory contributions (taxes and social security
contributions).67 These compulsory contributions which, as we know, are
the cornerstone of the social model in ‘old Europe’, are the structural
equivalent of the duty to solidarity to which every African of some means is



subject. But whereas this traditional solidarity operates through personal
networks, the contributions to Western social welfare regimes are paid to
anonymous organizations, whether the State (for public services) or social
security insurance schemes.

The transition from personal to institutional solidarity is a recent
phenomenon even in the West. The concept of solidarity derives from civil
law, where it serves to correct the imbalance created by a single obligation
for which there are a multiplicity of creditors (active solidarity), or of
debtors (passive solidarity).68 Social legislation and sociology since
Durkheim have appropriated this legal notion of solidarity, because it could
allow a collective obligation to be conceived (the body of creditors and
debtors) that was not based on individual consent, family ties or community
allegiance. But the concept metamorphosed as it moved from civil to social
law. Instead of designating a legal bond that unites creditors and debtors
directly, the principle of solidarity has been the inspiration for a new type of
institution. It unites a credit of social contributions (of a variable amount,
depending on the resources of the members) and a debt of services (of
which the total is unrelated to the material and financial resources of the
members at the time of their affiliation).69 Solidarity therefore means
establishing a common fund to which all must contribute according to their
capacities and on which each may draw according to his or her needs.70

In contrast to traditional redistribution mechanisms such as the African
tontine,71 the system of solidarity set up in the framework of Welfare States
is stripped of any personal bond between creditors and debtors. This is why
it can extend over a whole country, as do national social security schemes
(founded on the ‘principle of national solidarity’72) or public services,
which are responsible for ensuring that all citizens have equal access to
services deemed essential: health, energy, transport, education, information,
et cetera. Solidarity is therefore anonymous, which is both a strength and a
weakness. It is a strength because it frees people from their bonds of
personal allegiance and enables large quantities of resources to be
mobilized while ensuring that risks are spread very widely. But it is a
weakness, because this anonymity exacerbates individualism by doing away
with any direct links between the persons participating in the solidarity
scheme, and replaces these with a relation between an individual and an
impersonal organization. Depending on whether one adopts the viewpoint



of the providers or the contributors, the system looks like a sort of manna
from heaven (pure credit and no debtors) or a sort of racket (all debt and no
real beneficiaries).73 Another weakness is that such systems of solidarity
could only develop in the framework of States which act as their guarantors
or even their managers.

For all these reasons, the systems of social solidarity developed in the
framework of Welfare States are undergoing a major crisis. They have
proved a failure when exported to many Southern countries, where bonds of
personal solidarity remain the only bonds which can be relied upon;74 and
in Northern countries they are under fire from the market fundamentalists,
while encountering increasing financial difficulties linked notably to the
opening up of frontiers, which allows capital and companies to avoid taxes
and welfare contributions. The solution to these problems is not provided
by the myth of a global society composed of self-sufficient individuals
freed from any bonds of solidarity, nor by national systems of solidarity
turning in on themselves, since they are the backbone of their society and
are therefore obliged to evolve with it. The destabilization of these systems
can only be countered by giving an international dimension to the duty to
solidarity inherent in the declaration of ‘second generation’ rights. Such
rights are only one side of the principle of solidarity, and are linked to
corresponding duties to contribute financially, enshrined in current charters
and declarations.75 The economic and social rights already gained should
provide sufficiently powerful legal weapons to oblige economic operators
to carry out their duty and make significant financial contributions in the
countries where they are established. Furthermore, the principle of
solidarity could be drawn upon in new ways, and economic and social
rights could be interpreted afresh in the light of the new legal regime of
globalized trade. If the international social divide and the conflict of
interests between workers in Northern and Southern countries is to be
reduced, this reinterpretation must include the ways in which solidarity is
conceived and practised in Southern countries.

Community law shows that the reaffirmation and reinterpretation of the
principle of solidarity is already under way in Europe, as a result of the
pressure exerted by the enlargement of the European Union to former
Communist countries. Twenty years after the African Declaration, the
European Charter of Fundamental Rights has in turn endorsed the principle



of solidarity, while extending it further.76 It includes under ‘solidarity’ not
only the social rights subscribed to in the Universal Declaration but also
new fundamental rights – workers’ right to information, a right to
bargaining and collective action, a right of access to public services – as
well as certain principles that public authorities and companies are subject
to, such as reconciliation of family and professional life, protection of the
environment, or protection of consumers. This extended definition of
solidarity could help contain the effects of social breakdown brought about
by globalization. Firstly, it implies that those whose conditions of life and
work are affected by the liberalization of international trade should be
granted the right to form trade unions, to take action and to negotiate at an
international level,77 solidarity being envisaged here not only as a way of
protecting people from risk, but also as a way of giving them the concrete
means of exercisingcertainfreedoms.78 This recalls many non-Western,
traditional forms of solidarity, such as the tontine mentioned above, which
in this light appears astonishingly modern. Secondly, this definition of the
principle of solidarity can serve as a basis for rules that set limits on the
commodification of people and things. If we place, as the Charter does,
environmental or consumer rights under the sign of the principle of
solidarity, we should be able to combat the shirking of responsibility that
today’s networked economy enables.79 All those who benefit from an
economic transaction should be considered jointly and severally responsible
for the damage that may result for the environment and consumers,
whatever complex legal strategies may be used by a company to avoid this
responsibility.80

The primary sense of solidarity thus resurfaces, originating in civil law
but obscured for a long time by techniques taken from insurance. This sense
is strangely similar to the traditional forms of solidarity that are still
operative in non-Western countries, in which those within the solidarity
system are also personally responsible for it.81 In order that companies
operating internationally should assume their corporate social
responsibility, this type of solidarity would have to exist between the
different parts of an international supply chain or a transnational network.
Were this to be the case, it would become possible for entities that are ‘able
to exercise a significant influence over the activities of others’82 to be
brought before the courts in the countries in which they have their



headquarters, and to be obliged to take responsibility for the entities
belonging to the same network or supply chain in the ‘host country’, if they
fail to observe the principle of solidarity. Such an obligation would
encourage good practice, and discourage bad practice, in subcontracting.83

Any such lawsuits could themselves be spearheaded by coordinated trade
union action in the network or supply chain.

This reinterpretation of the principle of solidarity naturally welcomes
the contributions of all the countries affected by its implementation. Such
contributions would help restore the essential function of human rights,
which is to channel the effects of people’s feelings of omnipotence. As
science and technology develop, such feelings have come to threaten the
very survival of humanity. It is the true function of law to protect us from
this threat.84

Towards New Modes of Interpretation
How can we imagine opening up the interpretation of human rights to the
input of ‘all the members of the human family’, in the terms of the
Universal Declaration of Human Rights? In responding to this question, we
must bear in mind the fact that ‘dogmatic systems as such do not enter into
dialogue – in the sense given by the over-hasty theories of communication –
they can only negotiate’.85 An open interpretation of human rights
presupposes the existence of institutions capable of encouraging such
negotiation and endowing the resulting agreements with legal force. It is
unlikely that a hypothetical International Court of Human Rights would be
the suitable place for this negotiation, which is linked to economic
globalization and to the opening up of frontiers to the movement of capital
and goods. While open to things, these frontiers remain closed to people,
and no free circulation of persons exists on an international scale. After
giving a hero’s welcome to dissidents who had managed to flee Communist
countries, Western countries are today hounding illegal immigrants seeking
to flee Southern countries, while refusing to address the reasons for their
flight, which would oblige them to face up to the devastating effects of the
organization of trade that they impose worldwide. The World Trade
Organization has made it abundantly clear that, apart from some detailed
issues covered by its statutes, the fate of human beings lies beyond its remit.
Yet if the human consequences of the extension of the free market to the



whole world are not taken seriously, this movement will not be long-lived.
A ‘division of labour’ is already appearing between international
organizations responsible for things (goods and capital) and those
responsible for persons (labour, health, social protection, culture and
education, and so forth).

It is within this context that the question arises of the articulation
between the market economy and the values of different civilizations
around the world. We will only survive globalization if it is conceived not
as a process of homogenizing peoples and cultures, but as a process of
unification that thrives on diversity and not on its eradication. The
hermeneutics of human rights is a key aspect of the problems raised by the
liberalization of trade and financial markets. The disputes that occur as a
result of the extension of the free market can and should be an opportunity
for these human – and fundamental – rights to be reinterpreted, instead of
perpetuating Northern unilateralism, which has led to the failure to integrate
a social clause into international trade agreements.86

The ‘social dimension of globalization’87 is condemned to remain an
empty slogan as long as there are no institutions by means of which
Southern countries may counter the North with their own interpretation of
fundamental rights. When, for instance, the European Union supports the
dumping of agricultural produce, on such a scale as to threaten the survival
of food-producing agriculture in the Southern countries, the latter must be
able to defend the right of their populations to decent work and obtain
appropriate redress before an international body. We need to create, at the
international level, the same fundamental human labour rights as were
developed at national level through labour legislation in industrialized
countries over the past two centuries, so that the weak can turn the weapons
of the law against those who use the law to exploit them, and so contribute
to the progress of law overall. We should recall that from the very outset, a
division arose within the labour movement between the revolutionaries –
who saw the law as a mere mask for bourgeois exploitation, and sought
ultimately to do away with both the State and law – and the reformists who
chose to appropriate the resources of the State and of law in order to fight
for the law to be transformed. The first path led to the Communist
experiment, which pursued the utopia of a world free of class conflict; the
second led to the creation of the Welfare State, founded on a social
hermeneutics of civil law, which was made possible by the recognition of



the right to contest the law, a right that still remains the Welfare State’s
most innovative and lasting contribution.

Faced with the globalization of the market economy, we likewise need
mechanisms that will enable a human and social hermeneutics of economic
law to emerge. But unlike the labour movement, this can no longer take
place under the aegis of the nation-state. Such a project must therefore be
integrated into the procedures regulating international trade. The simplest
solution would be to permit parties in a dispute taken to the World Trade
Organization to submit a plea of lack of jurisdiction. The case would then
be referred to an ad hoc body for settling disputes, under the auspices of the
relevant international organization – the International Labour Organization
for work and social protection, UNESCO for culture, and so forth. This
body could have a panel system similar to that of the World Trade
Organization, to ensure a balanced representation of the different cultures
concerned. The search for such a balance globally – or rather, for less
imbalance – would also dictate that rights of action specific to poor
countries be recognized in their economic relations with rich countries.

It is, however, one of the lessons of social history that proclaiming
equality does not suffice to make it a reality. On the contrary, declarations
of formal equality served in the first instance to strip the weak of what
protection they had, and it took more than a century for social and
economic rights to emerge and legal equality between employer and worker
to become something other than the justification of the exploitation of the
latter by the former. Equality between the sexes still remains more formal
than real, and the European Union legislation that enshrines it has been used
principally to disregard the rules protecting family life from the
encroachments of the workplace, rather than to extend its benefits to
working men. The proclaimed equality between rich and poor countries still
serves to justify the exploitation of the latter by the former. Only when we
cease to view individuals and peoples in the abstract and treat them as the
human beings they are, can equality really be achieved. If we forget this,
and treat strong and weak as formally equal, we run the risk that the weak
will join the ranks of the enemies of equality.

As could be seen at Durban in 2001 (the UN World Conference against
Racism, Racial Discrimination, Xenophobia and Related Intolerance),
Southern countries are at present involved in a debate on human rights
similar to the debate triggered by the industrial revolution, which split the



labour movement. While some do not hesitate to dismiss human rights,
professing a racist vision of the world, others demand that Northern
countries respect human rights and acknowledge that they have violated
them with respect to Southern countries. This was what motivated the
demand that Europe and the United States recognize their responsibility in
the slave trade and the enslavement and deportation of millions of Africans,
which was undeniably a crime against humanity, and as such without
prescription; likewise, we cannot deny that terrorism, understood as the
deliberate extermination of civil populations for political ends, was widely
practised and theorized in the West (from the Reign of Terror88 to
Hiroshima, via Guernica and the ‘strategic area bombings’ of Germany by
the Allies). Were we to admit this, we could engage in a hermeneutic
process resulting in a legal definition of terrorism acceptable to all, which
could preserve us from the troubling effects of a ‘war on terror’ with no
clearly identifiable opponent.

Genuinely opening up the law to its interpretation by all peoples is the
path we must follow, since this path alone may enable humanity, in its
infinite diversity, to agree on the values that unite it. This presupposes that
Northern countries stop imposing their own convictions on others, at all
times and in all places, and start learning from other cultures, in a common
enterprise of exploration of the human beings we are.
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