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1 INTRODUCTION

Krzysztof Wojtyczek'

The present volumes contains the major part of national reports on social and economic
rights prepared for the 19th International Congress of Comparative Law hold in Vienna
on 20-26 July 2014. Only a few rapports/reports on social and economic rights could not
be included in this book.

The national rapporteurs were either appointed by their national associations for
comparative law or invited by the general rapporteur. Some of the national rapporteurs
were able to come to Vienna to attend the Congress and to present their papers orally.
Their presentations as well as the general report were discussed at one of the workshops
during the Congress.

The national rapporteurs were asked to address issues identified in questionnaires
prepared by the general rapporteurs. The questionnaire on social rights and economic
rights is published below. The rapporteurs were free to structure their reports and to
identify additional issues they found as the most relevant for their jurisdictions. Therefore,
the reports published in the present volume do not follow a single pre-established pattern
but rather reflect the personal choices made by the authors. Some of the authors decided
to follow the questions, whereas other preferred to adopt a different approach. As result
the readers should get a more interesting and deeper study of different legal questions
connected with the protection of social and economic rights.

As general rapporteur to the Vienna Congress I wish to express my gratitude to all
authors who accepted the invitation to prepare national reports on social and economic
rights. A general report on this topic will be published separately in the collection of general
reports presented to the Congress.

SOCIAL RIGHTS QUESTIONNAIRE FOR NATIONAL RAPPORTEURS
INTERNATIONAL CONGRESS OF COMPARATIVE LAW 2014 VIENNA

1 Social rights in national legal scholarship

How does the national legal scholarship see the question of protection of social rights?

*  Professor at the Jagiellonian University (Cracow, Poland).
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Is the need to protect social rights questioned?

Are social rights perceived as a different from other types of rights?

Are social rights perceived as limitations or threats to the ‘first generation” rights?

What are the most important questions of social rights protection discussed by the national
legal scholarship?

What do you consider as the most original contribution of your national legal scholarship
to the study of social rights?

2 Constitutional protection of social rights

Does the national Constitution of your country provide for protection of social rights?
What are the rights protected?

How is the subject entitled to protection defined in the Constitution? The individual, the
citizen, the family, a group of persons? Which groups? Are social rights constitutionally
guaranteed to non-nationals?

How is the debtor of social rights defined? Is it the State, public authorities, public bodies,
private bodies?

What is the content of the rights? What are the obligations of the legislator? What are the
obligations of the administration? What are the obligations of other actors?

Does the national Constitution differentiate the scope and methods of protection of social
rights and other rights?

Does the normative structure of constitutional social rights vary? Is it possible to distinguish
different types of constitutionally protected social rights?

Is there a constitutional mechanism of protection vis-a-vis the legislator? How does it
operate? Are there any an instruments that ensure protection against the inaction of the
legislator?

How do you evaluate the efficiency of social rights protection offered by the Constitution
and the constitutional justice?

What do you consider as the most original contribution of your national Constitution to
the protection of social rights?

3 Protection of social rights under other constitutional rules and
principles

Are there other constitutional or jurisprudential principles used as tools for the protection
of social human rights?

Is there a protection offered by the following constitutional principles:

- protection of legitimate expectations,
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- protection of vested rights,

- precision of legislation,

- non-retroactivity of legislation,

- due process

— other general constitutional principles?

4 Impact of the international protection of social rights

Did your state ratify international treaties that pertain to social rights? Are they directly
applicable in your domestic legal order?

Do these treaties have an impact on the national legal system? Did they trigger any changes
in national legislation or practice?

Does the case-law of international bodies protecting human rights impose any changes in
national legislation pertaining to social rights?

In particular, did the case-law of the European Court of Human Rights and other regional
human courts have an impact on national law in the field of social rights?

What are the most important social rights cases brought from your country to international
rights protecting bodies?

What are the lessons you draw from the international litigation (pertaining to social rights)
started by applicants from your country?

5 Social rights in ordinary legislation

To which extent does the ordinary legislation in your country ensure the protection of
social rights?

Is this legislation in conformity with the national Constitution and the international
instruments ratified by your country?

Are there any original legislative tools or mechanisms of protection of social rights created
in your country?

6 Justiciability of social rights

Are social rights considered justiciable in your country? To which extent?

What is the role of the judge?

What are the practical effects of such justiciability?

What are the most prominent examples of social rights cases successfully brought to courts
by the litigants?
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7 Institutional guarantees of social rights

Which national bodies are the institutional guarantors of social rights?

Are there any specific bodies created especially for the protection of social rights? What
are their powers?

How do you evaluate the effectiveness of these national bodies?

8 Social rights and comparative law

Did your national legal system influence foreign legal systems in the area of social rights?
Did other foreign legal systems influence your national legal system in the area of social
rights?

Can you give examples of provisions, principles or institutions (in the area of social rights)
borrowed from other legal systems?

Do your domestic courts rights quote judgments or legislation from other jurisdictions
when adjudicating on social rights?

DROITS SOCIAUX: QUESTIONNAIRE POUR LES RAPPORTEURS
NATIONAUX CONGRES INTERNATIONAL DE DROIT COMPARE 2014
VIENNE

1 Les droits sociaux dans la doctrine nationale

Comment la doctrine nationale voit-elle la question de la protection des droits sociaux?
Le besoin de protéger les droits sociaux est-il remis en question?

Les droits sociaux sont-il per¢cus comme des droits différents?

Les droits sociaux sont-ils per¢us comme des limitations ou des menaces aux droits de la
« premiére génération »?

Quelles sont les questions les plus importantes concernant les droits sociaux qui sont dis-
cutées par la doctrine nationale?

Que considérez-vous comme la contribution la plus originale de votre doctrine nationale

A

a Iétude des droits sociaux?

2 La protection constitutionnelle des droits sociaux

La constitution nationale de votre pays prévoit-elle la protection des droits sociaux?
Quels sont les droits protégés?
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Comment est défini le sujet ayant droit a la protection? L’individu, le citoyen, la famille,
un groupe de personnes? Quels groupes? Les droits sociaux sont-ils garantis aux non-
nationaux?

Comment est défini le débiteur des droits sociaux? L 'Etat, les pouvoirs publics, des entités
publiques, des entités privées?

Quel est le contenu de ces droits? Quelles sont les obligations du législateur? Quelles sont
les obligations de 'administration? Quelles sont les obligations des autres acteurs?

La structure normative des droits sociaux varie-t-elle selon les droits? Est-il possible de
distinguer différents types des droits sociaux protégés constitutionnellement?

Existe-il un mécanisme de protection face au législateur? Comment fonctionne-t-il? Y-a-
t-il des instruments de protection contre I'inaction du législateur?

Comment évaluez-vous lefficacité de la protection des droits sociaux par la Constitution
et la justice constitutionnelle?

Que considérez vous comme la contribution la plus originale de votre Constitution nationale
a la protection des droits sociaux?

3 La protection des droits sociaux sur le fondement d’autres régles et
principes constitutionnels

Existe-t-il d’autres principes constitutionnels ou jurisprudentiels utilisés comme instruments
de protection des droits sociaux de 'Thomme?

Existe-t-il une protection assurée par les principes constitutionnels suivants:

- protection de la confiance légitime,

- protection des droits acquis,

- précision de la législation,

- non-rétroactivité de la législation,

- juste procédure,

- autres principes constitutionnels généraux?

4 L’impact de la protection internationale des droits sociaux

Votre Etat a-t-il ratifié les traités internationaux relatifs aux droits sociaux? Sont-ils
applicables directement dans votre ordre juridique interne?

Ces traités ont-ils un impact sur le systtme de droit national? Ont-ils provoqué des
changements de la législation nationale ou de la pratique?

La jurisprudence des organismes internationaux de protection des droits de ’'homme
impose-t-elle des changements de la législation nationale relative aux droits sociaux?
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En particulier, la jurisprudence de la Cour européenne des droits de ’homme et d’autres
cours régionales des droits de ’homme a-t-elle un impact sur le droit national dans le
domaine des droits sociaux?

Quelles sont les affaires les plus importantes concernant les droits sociaux portées par des
requérents de votre pays aupres des organismes internationaux de protection des droits?
Quelles legons tirez-vous des litiges portés sur le plan international par des requérants de
votre pays?

5 Les droits sociaux dans la législation ordinaire

Dans quelle mesure la législation ordinaire assure-t-elle la protection des droits sociaux?
La législation est-elle en conformité avec la Constitution nationale et les instruments
internationaux ratifiés par votre pays?

Existe-t-il d’autres instruments ou mécanismes originaux de protection législative créés
dans votre pays?

6 La justiciabilité des droits sociaux

Les droits sociaux sont-ils considérés comme justiciables dans votre pays? Dans quelle
mesure?

Quel est le role du juge?

Quels sont les effets pratiques de cette justiciabilité?

Quels sont les exemples les plus éminents d’affaires concernant les droits sociaux portées
devant les juridictions de votre pays par des justiciables?

7 Garanties institutionnelles des droits sociaux

Quels organismes nationaux constituent des garanties institutionnelles des droits sociaux?
Y a-t-il des organismes créés spécifiquement pour la protection des droits sociaux? Quels
sont leurs pouvoirs?

Comment évaluez vous I'effectivité de ces organismes nationaux?

8 Les droits sociaux et le droit comparé

Votre systéme de droit national a-t-il influencé des systémes de droit étrangers dans le

domaine des droits sociaux?
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Les systémes de droit étrangers ont-ils influencé votre systeme de droit national dans le
domaine des droits sociaux?

Pouvez-vous donner des exemples des dispositions, principes ou institutions importés
d’autres pays (dans le domaine des droits sociaux)?

Les juridictions de votre pays se référent-elles a des arréts étrangers ou a la législation
étrangere en statuant sur des litiges concernant les droits sociaux?






2 SociAL RIGHTS IN AUSTRIA

Harald Eberhard’

2.1 SociAL RIGHTS IN AUSTRIAN LEGAL SCHOLARSHIP

The notion of social rights in Austria has several implications; the most relevant of which
can be seen in the typology of human rights as such and the integration of these rights in
the human rights system as such. If we speak about human rights system in Austria, first
of all, one has to mention that the single fundamental rights in Austria are not codified in
one core text of the constitution but are spread out over several legal sources deriving from
different historical epoques.' From a historical point of view,” the oldest guarantees can
be found in the Austrian Basic Law on the General Rights of Nationals (“Staatsgrundgesetz
{iber die allgemeinen Rechte der Staatsbiirger”; hereinafter StGG), RGBL,’ dating from the
Monarchian Era in Austria and transferred as Law of the Republic of Austria in 1920.
Certain guarantees such as the Equality Clause (art 7 para 1 of the Federal Constitutional
Law (“Bundes-Verfassungsgesetz”; hereinafter: B-VG)® and procedural rights such as the
right to proceed before the lawful judge (art 83 para 2 B-VG)® can be found in the core
document of the Austrian Constitution, the B-VG, dating from 1920 and modified around
100 times during its history. The most relevant guarantees are enshrined in the European
Convention of Human Rights (ECHR), which - as such and including all ratified protocols —
have the status of constitutional law in Austria.” Finally, according to the recent jurisdiction
of the Austrian Constitutional Court (“Verfassungsgerichtshof”; hereinafter VfGH), those
provisions of the Charter of Fundamental Rights of the European Union which are similar
in their wording and purpose to rights that are guaranteed by the Austrian Federal Consti-
tution could also be claimed as constitutionally guaranteed rights before the Constitutional

* University Professor, Institute for Austrian and European Public Law, Vienna University of Economics and
Business, Welthandelsplatz 1, 1020 Vienna, Austria, email: harald.eberhard@wu.ac.at. The author is very
grateful to Philipp Haas, Eva-Maria Kittl and Emanuel Matti for their critical and valuable review of this
contribution.

See in detail Ohlinger/Eberhard, Verfassungsrecht, 10th ed. 2014, Rz 679.

Cf Stelzer, The Constitution of the Republic of Austria, 2011, pp. 208 ff.

Imperial Law Gazette (RGBI) 1867/142.

Art 149 B-VG, BGBI (Federal Law Gazette) 1920/1.

Ohlinger/Eberhard, Verfassungsrecht, Rz 755 ff; Stelzer, Constitution, pp. 242 ff.

Ohlinger/Eberhard, Verfassungsrecht, Rz 949 ff.

BGBI 1964/59.
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Court (VfGH),® which plays the central role as protector of fundamental rights in the Aus-
trian legal system.

Given these general preconditions, it comes to the specific role of social rights in this
system. Social rights are not a relevant topic de lege lata. In fact, these rights are a relevant
topic de lege ferenda: the explicit introduction of social rights into the Austrian legal order

has been discussed for a quite long time,” but no remarkable results in this development

have taken place so far. Worth mentioning is the so-called “Osterreich Konvent”," a

committee consisting of around 70 members, which discussed a constitutional reform
from 2003 to 2005"' and whose proposals had been further elaborated by a smaller “Group
of Experts for State and Administrative Reform” (2007-2008). But until today, no social
rights catalogue has been explicitly guaranteed at a constitution level. To put it in a nutshell,
one can say that the issue of social rights, as a general observation, does not play an
important role in Austrian doctrine of public law.

Unlike the Basic Law of the German Federal Republic," the Austrian constitution also

does not contain a constitutional “principle of social welfare”."®

Social rights are commonly defined as constitutionally guaranteed rights, which imply
a certain commitment of the state such as individual claims in the fields of social welfare
or labour law." In a traditional view, social rights are seen as a counterpart of freedom
rights'® which focus on the demand for non-interference of the state in the sphere of privacy
such as the protection of personal liberty,'® the protection of private and family life,"” the
protection of property'® as well as the freedom to practice gainful activity."” But even this
distinction can be seen from a different point of view, because even liberty rights contain

8  VfSlg19.632/2012.

9  Foran overview about the development of the discussion with further references, see Machacek, Die Justizia-
bilitit sozialer Grundrechte, in: Martinek/Wachter (eds), FS Schnorr, 1988, p. 521 (530 ff).

10 See www.konvent.gv.at.

11 Eberhard, Die Entwicklung des &sterreichischen Bundesverfassungsrechts zwischen Stabilitdt und
Reformdiskussion, European Review of Public Law/Revue Européenne de Droit Public Vol 17 No 3, 2005,
pp- 1165 ff.

12 Art 20 para 1 Grundgesetz: “democratic and social Federal State”.

13 Stelzer, Constitution, p. 215.

14 See Ohlinger/Eberhard, Verfassungsrecht, Rz 701; Walter/Mayer/Kucsko-Stadlmayer, Bundesverfassungsrecht,
10th ed. 2007, Rz 1328; Berka, Verfassungsrecht, 5th ed. 2014, Rz 1218; Ohlinger/Stelzer, Der Schutz der
sozialen Grundrechte in der Rechtsordnung Osterreichs, in: Iliopoulos-Strangas (ed), Soziale Grundrechte in
Europa nach Lissabon. Eine rechtsvergleichende Untersuchung der nationalen Rechtsordnungen und des
europdischen Recht, 2010, p. 497 (503).

15 Schiffer/Klaushofer, Zur Problematik sozialer Grundrechte, in: Merten/Papier/Kucsko-Stadlmayer (eds),
Handbuch der Grundrechte in Deutschland und Europa, Bd VI1/1: Grundrechte in Osterreich, 2nd ed. 2014,
Rz 2.

16 Federal Constitutional Law on the Protection of Personal Liberty, BGBI 1988/684 as well as Art 5 ECHR.

17 Art 8 ECHR.

18 Art5 Austrian Basic Law on the General Rights of National (hereinafter StGG), RGBI 1867/142; Art 1 Pro-
tocol No. 1 of the ECHR.

19 Art6 StGG.

10



2 SocIAL RIGHTS IN AUSTRIA

an “active element” in the way that the state has the function to protect the individual legal
position (“grundrechtliche Gewihrleistungspflichten”).” Therefore, it’s necessary that the
state has to set up legal rules or to become otherwise active when it comes to the threatening
of such fundamental rights. A very instructive example” for such protection commitments
can be seen in the protection of an assembly against disturbances from other assemblies
in the light of the guarantee of freedom of assembly.”” The more liberal constitutional
rights imply protection duties of the state: the less a fundamental difference between liberal
rights on the one hand and social rights on the other hand can be made.”

The Austrian scholarship also uses the metaphors of families of individual constitutional
rights. The “first generation” consists of the traditional liberal rights which limit state’s
interference in individual liberties. Apart from these rights, the Austrian legal order com-
prises equality rights, political rights and procedural rights as part of this generation.**
Based on the well-known “Statuslehre” of Georg Jellinek,” the term of status negativus is
often used.”® The “second generation” - according to a controversial terminology” - is
formed by social, economic and cultural rights. In this generation, the focus lies on the
status positivus™ and, thus, the role of an “active” state, whereas the “third generation”
commonly is defined by “collective rights”,”” which means that rights that are at stake are
devoted not to individuals but to groups as we can find them with regard to ethnical rights.”
Although these differences are also confirmed in Austrian scholarship, one cannot say that
social rights are perceived as limitations or threats to the “first-generation” rights, because
active elements of the state are located in the rights of both the first and the second gener-
ation.

One of the main topics of the Austrian discussion regarding a potential introduction
of social rights can be seen in the “justiciability” of social rights, which is assessed from a

20 See the fundamental study of Holoubek Grundrechtliche Gewdhrleistungspflichten, 1997, passim.

21 See Ohlinger/Eberhard, Verfassungsrecht, Rz 694 ff; Stelzer, Constitution, p. 214.

22 Art12 StGG as well as Art 11 ECHR.

23 See for it Ohlinger, Soziale Grundrechte, in: Martinek/Migsch/Ringhofer/Schwarz/Schwimann (eds), FS
Floretta, 1983, p. 271 (273 ff); Holoubek, Zur Struktur sozialer Grundrechte, in: Hammer/Somek/Stelzer/Weich-
selbaum (eds), FS Ohlinger, 2004, p. 507 (518, 516 ff).

24 Stelzer, Constitution, p. 215.

25 Jellinek, System der subjektiven iffentlichen Rechte, 2nd ed. 1919-1964, pp. 81 ft.

26 See,e.g. Ohlinger/Eberhard, Verfassungsrecht, Rz 692; Holoubek, Grundrechtliche Gewdhrleistungspflichten,
1997, pp. 97 ft.

27 Holoubek, Zur Struktur sozialer Grundrechte, FS Ohlinger, p. 517; Holoubek, Grundrechtskompilation oder
Grundrechtsreform? Gedanken zu Zielen und Funktionsbedingungen einer Grundrechtsrevision im Rahmen
des “Osterreich-Konvents”, in: Berka/Schiffer/Stolzlechner/Wiederin (eds), Verfassungsreform. Uberlegungen
zur Arbeit des Osterreich-Konvents, 2004, p. 31 (37).

28 See with further evidence Damjanovic, Soziale Grundrechte, in: Heifl] (ed), Handbuch Menschenrechte, 2009,
p. 516 (517); Hengstschldger/Leeb, Grundrechte, 2nd ed. 2013, Rz 1/31.

29 Holoubek, Grundrechtskompilation, p. 37.

30 Ethnical rights are granted to the Croatian, the Hungarian and the Slovenian autochthonous minorities in
accordance with the Austrian Ethnical Group Rights, BGBI 1976/396.
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majority of authors in a rather critical manner.”' The relevant main argument that social
rights are not justiciable underlines the special dimension of these rights: the decision
about the details of these rights should not be in the hands of a judge or a court, even a
Constitutional Court, but - in the light of the principle of separation of powers which also
in the Austrian constitution has the function of a basic principle® - in those of the elected
parliamentary legislator which seems to be more legitimized to figure out these rights.”

Another relevant issue lies in the principle of the Rule of Law™ and focuses on the
aspect that it seems problematic to quantify the details of such rights, e.g. the amount of
a certain claim.” The controversial debate regarding these aspects of social rights can be
seen as a main reason for the lack of explicit catalogue of social rights in the Austrian legal
system. Therefore, the Austrian national legal system has no influence on foreign legal
systems in the area of social rights.

2.2 CONSTITUTIONAL PROTECTION OF SOCIAL RIGHTS AND PROTECTION OF
SociAaL RiGHTS UNDER OTHER CONSTITUTIONAL RULES AND PRINCIPLES

Given this status quo of social rights in Austria, another relevant topic has been the analysis
to what extent other explicit fundamental rights contain social aspects. In other words, a
central feature of the Austrian discussion in the field can be seen in the social understanding
and interpretation of fundamental rights of the “first generation” in particular.

In this way, the main discussion takes place with regard to the Equal Protection Clause
(art 7 para 1 B-VG), which states that all nationals (Austrian citizens) are “equal before
the law” and “privileges based upon birth, sex, state, class or religion are excluded”.* In
order to comply with the Law of the European Union,” also citizens of other Member
States of the Union (“Union Citizens”) are protected. This Clause plays an important role
in the jurisdiction of the Austrian Constitutional Court.” With regard to this Clause, there
is a discussion to what extent it guarantees a specific degree of “social equality” which

31 Schiffer/Klaushofer, in: Merten/Papier/Kucsko-Stadlmayer, Rz 102.

32 See Ohlinger/Eberhard, Verfassungsrecht, Rz 75 ff; Stelzer, Constitution, pp. 32 f.

33 Eberhard, Soziale Grundrechtsgehalte im Lichte der grundrechtlichen Eingriffsdogmatik, Zeitschrift fir
offentliches Recht, 2012, p. 513 (516 £, 533).

34 “Rechtsstaatsprinzip”: see Ohlinger/Eberhard, Verfassungsrecht, Rz 73 f, 598 ff; Stelzer, Constitution, p. 24.

35 Eberhard, ZOR 2012, p. 516.

36 See Stelzer, An Introduction to Austrian Constitutional Law, 2nd ed. 2009, pp. 99 f; Stelzer, Constitution,
pp. 242 ft.

37 See in special Art 18 para 1 (“Within the scope of application of the Treaties, and without prejudice to any
special provisions contained therein, any discrimination on grounds of nationality shall be prohibited”) and
Art 20 para 1 TFEU (“Citizenship of the Union is hereby established. Every person holding the nationality
of a member state shall be a citizen of the Union. Citizenship of the Union shall be additional to and not
replace national citizenship”).

38 See in detail Ohlinger/Eberhard, Verfassungsrecht, Rz 755 ff.
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demands - in the words of Manfred Stelzer’”® - that social rights contents counterbalance
freedom rights or which at least would “prefer an interpretation of freedom rights that
would encourage or even oblige the state to interfere with civil liberties to create and protect
a social welfare system”. One of the core elements of this Equality Clause can be seen in
the so-called allgemeines Sachlichkeitsgebot, which postulates that discrimination is consti-
tutional only if it is based on reasonable grounds.” In this way, the Constitutional Court
has the power to review laws"' on their compliance with the directives of the Equality
Clause. The Court, e.g. has the power to control if a certain group of persons are excluded
from a certain benefit based on unreasonable grounds.”” Thus, the Court can decide if a
legal provision contains a reasonable regulation of the privileged persons or of the design
of a social service as well as of the social insurance systems.” In this way, the Equality
Clause is expected to grant “derivative participation rights” (derivative Teilhaberechte).*
Another relevant issue applies to provisions which restrict, reduce or abolish certain ben-
efits or vested rights. The Court postulates on the one hand that there are no constitutional
provisions that protect persons from being deprived of their rights by the legislator. But
on the other hand, in certain cases, it is necessary to create temporary arrangements to
protect legitimate provisions in that way that the affected persons have the chance to adapt
their behaviour to the new legal situation (Vertrauensschutzjudikatur).”

Another issue of discussion regarding social rights aspects applies to the fundamental
right of protection of property.*® This right protects both “property” and “possession”.
While it is clear that core legal positions in the field of private law count as “property” it
is more controversial whether rights based on public law are protected by this guarantee.
Following the ECtHR, the VfGH" has decided that certain public social benefits that are
based on significant contributions may count as “possession” in the light of Art 1 Protocol
No 1 of the ECHR.* Although the details and dimensions of this jurisdiction have not yet

39 Stelzer, Introduction, p. 84.

40 With further references Ohlinger/Eberhard, Verfassungsrecht, Rz 765 ff.

41 Art 140 B-VG.

42 For example, V{Slg 19.732/2013, where the VfGH had to repeal a provision (art 10 para 1 lit 7 Staatsbiirger-
schaftsgesetz 1985, BGBI 1985/311 in the version 2006/37) of the Austrian citizenship law, because it violated
the Equal Protection Clause in Art 7 B-VG. More precisely, the provision — which stated that a person only
gets a citizenship if his or her livelihood is assured - discriminates persons with handicap, because for them
this criterion can be seen as an exclusion.

43 See for further references Eberhard, ZOR 2012, pp. 521 f; see, e.g. V{Slg 19.698/2012 (a reduction of 25 per
cent of the needs-based minimum benefit is unconstitutional).

44  Ohlinger/Eberhard, Verfassungsrecht, Rz 701; see further Thienel, Uberlegungen zur Ausgestaltung sozialer
Grundrechte, in: Akyiirek/Baumgartner/Jahnel/Lienbacher/Stolzlechner (eds), Staat und Recht in europdischer
Perspektive; Festschrift Heinz Schiiffer, 2006, pp. 861 f.

45 Ohlinger/Eberhard, Verfassungsrecht, Rz 786 ff.

46 Art 5 StGG; Art 1 Protocol No. 1 of the ECHR.

47 VfSlg 15.129/1998.

48 Stelzer, Introduction, p. 98; Ohlinger/Eberhard, Verfassungsrecht, Rz 869.
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been sharpened, one can say that the protection of property has a vivid social dimension
and the ECtHR has developed a general grant of social benefits created by law for all persons
who comply with the relevant requirements.”’

Moreover, it is worth to note that through the implementation of the constitutional
law concerning the right of the child” in the year 2011, certain social rights were granted
for minors; i.e. the right to protection and care (art 1 leg cit),” or the right to particular
governmental assistance and care (art 2 and 6 leg cit).”

In regard to the Austrian autochthonous minorities (“autochthone Minderheiten™)
— these are the Slovenian minority in Carinthia, the Croatian and the Hungarian minority
in Burgenland - certain rights are constitutionally granted.® Those rights include both
collective rights concerning the autochthonous groups and individually granted social and
cultural rights to the members of these groups.” In this context, the constitutional regulation
of Art 71it 2, 3 and 4 of the State Treaty™ and the Ethnical Group Act™ are essential. Hence,
Austrian citizens who belong to the Slovenian or the Croatian minority in Carinthia,
Burgenland or Styria have the right to basic education in the Slovenian or Croatian lan-
guage.” This constitutional granted right is implemented through the Minority-School-
Act for Carinthia® and the Minority-School-Act for Burgenland.” In addition to the
German language, the Slovenian and the Croatian languages are the official languages in

49 Eberhard, ZOR 2012, pp. 527 ff.

50 BGBII2011/4.

51 Due to the recent decision VfGH 11.12.2014, G 119/2014 ua, it seems that also the Constitutional Court
accepts this right as a constitutionally guaranteed right; see also VfGH 2.10.2013, U 2576/2012: Art 1 leg cit
can be qualified as an equal right to Art 24 para 2 of the Charter of Fundamental Rights of the European
Union.

52 Schaffer/Klaushofer, in: Merten/Papier/Kucsko-Stadlmayer, Rz 4; see further Fuchs, Kinderrechte in der
Verfassung: Das BVG iiber Rechte von Kindern, in: Lienbacher/Wielinger (eds), Jahrbuch Offentliches Recht
2011, 2011, pp. 91 ff.

53 For example, the Art 8 para 1 and 2 B-VG: (1) German is the official language of the Republic without
prejudice to the rights provided by Federal law for linguistic minorities. (2) The Republic (the Federation,
federal states and municipalities) is committed to its linguistic and cultural diversity which has evolved in
the course of time and finds its expression in the autochthonous ethnic groups. The language and culture,
continued existence and protection of these ethnic groups shall be respected, safeguarded and promoted.
(Die deutsche Sprache ist, unbeschadet der den sprachlichen Minderheiten bundesgesetzlich eingerdaumten
Rechte, die Staatssprache der Republik. Die Republik (Bund, Lander und Gemeinden) bekennt sich zu ihrer
Vielfalt, die in den autochthonen Volksgruppen zum Ausdruck kommt. Sprache und Kultur, Bestand und
Erhaltung dieser Volksgruppen sind zu achten, zu sichern und zu férdern.).

54 Kolonovits, Sprachenrecht in Osterreich: das individuelle Recht auf Gebrauch der Volksgruppensprachen im
Verkehr mit Verwaltungsbehorden und Gerichten, 1999, pp. 13 ft.

55 State Treaty, BGBI 1995/152 and Art II lit 3 of the federal constitutional law from 2 March 1964, BGBI
1964/59.

56 BGBI 1976/396 modified through BGBI I 2013/84; this act includes a number of constitutional regulations:
i.e. Art 12 para 1, 2 and 3; Art 13 para 1; Art 22a; Art 24 para 7 and Annex I and II.

57 Art7lit 2 of the State Treaty.

58 BGBI 1959/101.

59 BGBI 1994/641.
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administrative and judicial districts of Carinthia, Burgenland and Styria, where a certain
number of Austrian citizens reside, who belong to the Slovenian or Croatian population.
In those districts, the government is also committed to use typographic designations in
the Slovenian and the Croatian language as well as in German.”

2.3 SociAL RiIGHTS AND THE CONSTITUTIONS OF THE FEDERAL STATES OF
AUSTRIA

Single social guarantees can also be found in various State Constitution Laws, e.g. Art 12
of the State Constitutional Law Act of Upper Austria® and Art 13 of the State Constitutional
Law Act of Tyrol® guarantee social rights for people in need of care in predicaments. It is
doubtful whether these intended claims to social help and rehabilitation measures are
enforceable social rights as they are only guaranteed within the scope of the laws.”’ In some
State Constitution Laws, one can find a right to live in different manifestations* while
others plan to support the family and the protection of parental rights® or confess to the
care of residential dialects.” However, these social guarantees are predominantly “only”
state aim regulations (so-called Staatszielbestimmungen) and are therefore not enforceable.”’
Nevertheless, they serve as a directive for the interpretation of other ordinary legal provi-
sions as well as ordinances of administrative authorities.

60 See Art 7 lit 3 of the State Treaty and Art 13 para 1 of the Ethnic-Group Act, in accordance with Art 8 para
1B-VG.

61 Landesverfassung Oberosterreich LGBI (State Law Gazette 1991/122 modified through LGBI 2001/6).

62 Tiroler Landesordnung LGBI 1988/61 modified through LGBI 2011/59.

63 Schaffer/Klaushofer, in: Merten/Papier/Kucsko-Stadlmayer, Rz 13 FN 28; disbelieving Berka, Die Grundrechte,
1999, Rz 1038; affirming Pernthaler, Raumordnung und Verfassung, Bd I1I, 1999, p. 444.

64 For example, Art 9 of the State Constitutional Act of Salzburg (LGBI 1999/25 modified through LGBI1 2012/62)
and Art 7 para 2 Tiroler Landesordnung, the State Constitutional Law Act of Tyrol (LGBI 1988/61 modified
through LGBI 2012/147), determine that the federal state has to provide for the “creation and preservation
of adequate living conditions”; Art 15 of the State Constitutional Law Act of Upper Austria (LGB1 1991/122
modified through LGBl 2009/90) determines that the federal state Upper Austria supports the elevation of
the quality of life of his citizens and therefore supports measures which serve the improvement of living and
the residential environment; see further Sonntag, Recht auf Wohnen aus verfassungs- und verwal-
tungsrechtlicher Sicht, juridikum, 2013, p. 221.

65 Art 13 of the State Constitution Law Act of Upper Austria (LGBl 1991/122 modified through LGBI 2001/6);
Art 8 of the Constitution Law Act of Vorarlberg (LGBI 2004/43).

66 Art 5 of the State Constitutional Law Act of Vorarlberg (LGBI 1999/9).

67 Schiffer/Klaushofer, in: Merten/Papier/Kucsko-Stadlmayer, Rz 13; Sonntag, juridikum, 2013, p. 221.
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2.4 IMPACT OF THE INTERNATIONAL PROTECTION OF SocIAL RIGHTS

Treaties of Public International Law which contain social rights such as the European
Social Charta® or the UN Covenant on Social and Cultural Rights* have not brought any
modification to the status quo mentioned in the beginning:” the first only accorded the
status of ordinary law, the latter is not even directly applicable.” Thus, one cannot say that
these instruments have been influencing the Austrian system of human rights notably.

The most relevant influence can be located in the jurisdiction of the ECtHR because
of the fact that the provisions of the ECHR are endued with the status of constitutional
law. As described before,” the Austrian Constitutional Court usually followed the ECtHR
in its interpretation of the relevant fundamental rights, which have a certain amount of
affinity with social rights or of rights which are interpreted in the light of social equality.

The most recent influences commonly are seen in the provisions of the Charter of
Fundamental Rights of the European Union, especially with regard to the provisions of
its Title IV (art 27-38). Given the fact that most of these rights are provided under condi-
tions established by national laws and practices,” the major line of thinking currently
remains that there is no significant influence because European social rights reach as far
as the national social rights do. Therefore, the relevant development of social rights has
to take place on the national level.

2.5 SocriAL RIGHTS IN ORDINARY LEGISLATION

The Austrian system is often described as “social market economy”,* which means that

the state plays an active role in economy and intervenes in processes, which otherwise
would take place in a free market. Traditionally, the social partnership between the repre-
sentatives of the different social groups, which has an explicit constitutional base in Art
120a para 2 B-VG,” also plays an important role.”” The main fields of social rights on the
level of ordinary law can be seen in the provisions of needs-based minimum benefit
(“bedarfsorientierte Mindestsicherung”), which according to the federal system of compe-

68 BGBI 1969/460.

69 BGBI 1978/590.

70 Chapter I, except the explanations regarding the implementation of the constitutional law concerning the
right of the child, which was the transposition of the UN Convention on the Rights of the Child.

71 Ohlinger/Eberhard, Verfassungsrecht, Rz 682; Stelzer, Constitution, p. 215.

72 VfSlg 15.129/1998.

73 See, e.g. Art 34 und 35 of the Charter.

74 Ohlinger/Eberhard, Verfassungsrecht, Rz 77 f.

75 “The Republic recognizes the role of the social partners. It respects their autonomy and supports the social
partners’ dialogue by instituting self-administration bodies”.

76 Ohlinger/Eberhard, Verfassungsrecht, Rz 359 f; Stelzer, Constitution, pp. 55 ff.
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77 U T . 78 .. . 1.
tences’’ belongs to the jurisdiction of the provinces™ and the provisions of social insurance

law, which dominantly is regulated at the federal level.” Almost 100 per cent of the popu-

lation who are legally staying in Austria and are entitled to work are integrated in this

mandatory social insurance scheme covering risks of poor health and providing for

insurance against certain accidents, unemployment and old age.*’ Furthermore, also asylum

seekers have access to basic social services (Grundversorgung).*' Moreover, the Austrian

legal system in fact does not provide a right to work, but it contains a right to attend

training and retraining during the time of unemployment.*

77
78
79

80
81

82

Art 10-15 B-VG.

Art 15 para 1 B-VG.

See in special the provisions of compulsory sickness insurance, retirement pension insurance and statutory
accident insurance in the Social Security Code (Allgemeines Sozialversicherungsgesetz — ASVG BGBI
1955/189). This field of regulation is of high complexity.

Stelzer, Constitution, pp. 215 f.

Art 2 of the basic social service law (Grundversorgungsgesetz 2005), BGBI 1991/405, which implement Art
17 para 1 of the Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013, laying
down standards for the reception of applicants for international protection.

See Art 38a of the employment market service law (Arbeitsmarktservicegesetz, BGBI 1994/313) in conjunction
with Art 7 para 1, 3 and 8 of the Social Security Code (Allgemeines Sozialversicherungsgesetz - ASVG BGBI
1955/189).
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3 LEs DROITS SOCIAUX AU CANADA

Mirja A. Trilsch’

3.1 INTRODUCTION

Le présent rapport dresse I'état des lieux de la protection des droits économiques, sociaux
et culturels  titre de droits fondamentaux au Canada', tant en ce qui concerne I'ordre
juridique fédéral que les différents ordres juridiques des dix provinces canadiennes’.

Le Canada est membre du Commonwealth of Nations et le droit public canadien (tant
fédéral que provincial) reléve de la tradition de la common law. La Constitution du Canada
« repose sur les mémes principes que celle du Royaume-Uni »*, se distinguant néanmoins
de son aieule par la Charte des droits dont le Canada s’est doté lors du rapatriement de sa
Constitution en 1982 et qui possede une suprématie constitutionnelle. La Cour d’appel
ultime pour tous les différends juridiques (émanant des tribunaux fédéraux ou provinciaux)
est la Cour supréme du Canada”.

A travers notre exposé, il transparaitra que le Canada a encore un bien long chemin a
parcourir en matiere de protection des droits sociaux. Au niveau constitutionnel, 'absence
de garanties expresses et la réticence des tribunaux a interpréter les droits civils et politiques
de fagon a donner effet a certaines protections sociales font en sorte que les droits sociaux
se voient refuser le statut de droits fondamentaux. Parmi les instruments quasi constitu-
tionnels provinciaux, seulement celui de la province du Québec prévoit des dispositions
garantissant des droits sociaux, réservant toutefois a cette catégorie de droits un statut
inférieur a celui des droits civils et politiques. Cette tendance a pour conséquence de forger
aux droits économiques et sociaux la réputation de simples aspirations politiques.

*  Professeure Mirja A. Trilsch, Dr. jur., LL.M., Faculté de science politique et de droit, Département des sciences
juridiques Université du Québec & Montréal (UQAM).

1 La Rapporteure nationale aimerait remercier Mme Eloise Benoit, étudiante au Baccalauréat en droit &
I'Université du Québec a Montréal, pour son aide précieuse dans la préparation de ce rapport.

2 En ordre alphabétique : Alberta, Colombie-Britannique, Ile-du-Prince-Edouard, Manitoba, Nouveau-
Brunswick, Nouvelle-Ecosse, Ontario, Saskatchewan, Terre-Neuve-et-Labrador, Québec. Les trois territoires
canadiens - le Nunavut, les Territoires du Nord-Ouest et le Yukon - sont sous administration fédérale (Acte
de 'Amérique du Nord britannique (R-U), 1867, 34 & 35 Victoria, ¢ 28 [Loi constitutionnelle de 1871], art
4), quoiqu’ils possedent aujourd’hui leurs propres assemblées législatives.

3 Préambule de la Loi constitutionnelle de 1867, 30 & 31 Victoria, c 3.

4 Les arréts de la Cour supréme du Canada peuvent étre consultés sous « Jugements de la Cour supréme du
Canada », en ligne: <http://scc-csc.lexum.com>.
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La structure du présent rapport est basée sur le questionnaire « Droits sociaux » fourni
aux rapporteurs nationaux pour la confection de leurs comptes-rendus. Bien qu’il reprenne
toutes les sections du questionnaire et réponde aux questions posées, U'ordre des sections
futlégérement modifié par souci de clarté et de concision. Pour toute question ou demande
de clarification concernant le contenu de ce rapport, veuillez vous adresser a la Rapporteure
nationale a adresse trilsch.mirja@co.

3.2 LA PROTECTION CONSTITUTIONNELLE DES DROITS SOCIAUX

Le Canada étant une fédération, les compétences législatives sont partagées entre le Par-
lement fédéral et les assemblées législatives des provinces’. La protection des droits et libertés
fondamentales incombant tant au palier fédéral que provincial, par conséquent, il existe
différents catalogues de droits et libertés attribués a ces deux paliers législatifs.

A T’échelle nationale, les droits et libertés de la personne sont protégés depuis 1982 par la
Charte canadienne des droits et libertés®, enchassée dans la Constitution du Canada et, de
ce fait, possédant le statut de loi supréme’. Bien que la Charte canadienne ne comporte
aucune disposition expresse garantissant un droit d’ordre économique ou social, elle
contient une section sur I'usage des langues officielles du Canada® - I'anglais et le francais -
et une section sur les « droits a I'instruction dans la langue de la minorité »”. En ce sens,
elle vise des droits culturels, en 'occurrence ceux qui répondent spécifiquement aux besoins
de la population canadienne en tant que société bilingue. Selon I'article 52 de la Loi consti-
tutionnelle de 1982, toute regle de droit incompatible avec la Constitution, y compris avec
la Charte canadienne, est inopérante. En I'absence de dispositions protégeant explicitement
les droits sociaux, une déclaration d’inconstitutionnalité aux fins de la protection de tels
droits ne sera possible qu’a travers les droits civils et politiques protégés par la Charte
canadienne. Il s’agit ici seulement d’une protection ponctuelle de certains aspects des droits
sociaux qui n’est guére efficace. Nous nous pencherons sur la protection indirecte des
droits sociaux par le biais des droits civils et politiques dans la section 2 ci-dessous.

5  Loi constitutionnelle de 1867, supra note 3, art 91-92.

6  Charte canadienne des droits et libertés, partie I de la Loi constitutionnelle de 1982, constituant 'annexe B de
la Loi de 1982 sur le Canada (R-U), 1982, c 11 [Charte canadienne).

7 Loi constitutionnelle de 1982, constituant 'annexe B de la Loi de 1982 sur le Canada (R-U), 1982, c 11, art
52 [Loi constitutionnelle de 1982].

8  Charte canadienne, supra note 6, art 16-22.

9  Ibid, art 23.

20



3 LEs DROITS sOCIAUX AU CANADA

Au niveau provincial, toutes les provinces se sont dotées de documents législatifs énoncant
la protection des droits et libertés de la personne. En ordre chronologique'’: 'Ontario en
1962" ; la Nouvelle-Ecosse en 1963" ; le Nouveau-Brunswick en 1967 (le Human Rights
Act a été remplacé en 1971 et substantiellement modifié en 2011)" ; 'lle-du-Prince-Edouard
en 1968 (le Human Rights Code a été remplacé par le Human Rights Act en 1975)"* ; Terre-
Neuve-et-Labrador en 1969 (le Human Rights Code a été remplacé par le Human Rights
Act en 2010)" ; I'Alberta en 1972 (le Individual’s Rights Protection Act a été renommé
Alberta Human Rights Act)' ; la Colombie-Britannique en 1973 (le Human Rights Code
a été substantiellement révisé en 1984)" ; le Manitoba en 1974 (The Human Rights Act a
été remplacé par The Human Rights Code en 1987)"* ;le Québec en 1975"; 1a Saskatchewan
en 1979%. Bien que les instruments des huit autres provinces — ciblant principalement
linterdiction de la discrimination - soient antérieurs a ceux du Québec et de la
Saskatchewan, ces deux provinces ont agi comme pionnieres dans 'adoption de dispositions
protégeant un plus large éventail de droits".

D’apreés la jurisprudence de la Cour supréme du Canada, tous les instruments provinciaux

de protection des droits et libertés de la personne jouissent d’un caractére quasi constitu-

22
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tionnel puisqu’ils établissent des objectifs fondamentaux de la société™. Par conséquent,

les dispositions de ces chartes provinciales possédent un statut supréme sur toute autre
législation dans la province, que ces chartes contiennent ou non une disposition expresse
a cet égard.

Parmi ces instruments provinciaux, la Charte des droits et libertés de la personne du Québec
est le seul” a énoncer, de facon expresse, des droits économiques et sociaux (ci-apreés
« DESC »)*". Au chapitre IV de la Charte québécoise, sous le titre « Droits économiques et

10 Maxime St-Hilaire, « The Codification of Human Rights in Canada » (2012) 42:1-2 Revue de droit de
I'Université Sherbrooke 505 aux pp 549-550.

11 Human Rights Code, RSO 1990, c H19.

12 Human Rights Act, RSNS 1989, ¢ 214.

13 Human Rights Act, RSNB 2011, c 171.

14 Human Rights Act, RSPEI 1988, ¢ H-12.

15 Human Rights Act, SNL 2010, c H-131.

16 Alberta Human Rights Act, RSA 2000, ¢ A-255.

17 Human Rights Code, RSBC 1996, ¢ 210.

18 The Human Rights Code, CCSM ¢ H175.

19 Charte des droits et libertés de la personne, RLRQ, ch C-12 [Charte québécoise].

20 Saskatchewan Human Rights Code, SS 1979, ¢ S-241.

21 St-Hilaire, supra note 10 a la p 548.

22 Winnipeg School Division No 1 ¢ Craton, [1985] 2 RCS 150 au para 8; Robichaud ¢ Canada (Conseil du Trésor),
[1987] 2 RCS 84 au para 8; Battlefords and District Co-operative Ltd ¢ Gibbs, [1996] 3 RCS 566 au para 18;
Scowby c Glendinning, [1986] 2 RCS 226 au para 9.

23 St-Hilaire, supra note 10 ala p 551.

24 Charte québécoise, supra note 19, ch IV art 39-48.
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sociaux », on trouve les droits suivants: le droit des enfants a la protection et a la sécurité
(art 39) ; le droit a I'instruction publique gratuite (art 40) ; le droit des parents d’assurer
'éducation religieuse et morale de leurs enfants dans le respect de leurs convictions (art 41);
le droit des parents de choisir pour leurs enfants des établissements d’enseignement privés
(art 42) ; le droit des minorités de maintenir et de faire progresser leur propre vie (art 43)
; le droit a I'information (art 44) ; le droit a des mesures d’assistance financiére et sociale
susceptibles d’assurer un niveau de vie décent (art 45) ; le droit a des conditions de travail
justes, raisonnables et respectueuses de la santé, de la sécurité et de I'intégrité physique
(art 46) ; le droit de vivre dans un environnement sain (art 46.1) ; I'égalité des droits, obli-
gations et responsabilités des conjoints, dans le mariage ou 'union civile, ainsi que dans
la direction morale et matérielle de la famille et I’éducation de leurs enfants communs
(art 47) ; le droit des personnes 4gées ou handicapées a la protection contre toute forme
d’exploitation, ainsi qu’a la protection et a la sécurité que doit leur apporter leur famille
(art 48). Quoique ce chapitre soit inspiré par le Pacte international relatif aux droits
économiques, sociaux et culturels™, certains droits qui figurent au Pacte - tels que le droit
ala santé, le droit a I'alimentation, le droit aux vétements et le droit au logement — n’y ont
pas trouvé mention®.

Les DESC prévus a la Charte québécoise sont formulés comme droits individuels (« toute
personne a droit a... ») et ressemblent a cet égard aux droits civils et politiques qui y sont
énoncés. Les dispositions du Chapitre IV sont courtes et de nature abstraite; elles ne con-
tiennent pas de détails quant aux obligations incombant a I'Etat pour mettre en ceuvre ces
droits. Certaines de ces dispositions s’adressent a « toute personne », alors que d’autres ne
s’adressent qu'a des groupes spécifiques (enfants, parents, personnes appartenant a des
minorités ethniques, travailleurs, conjoints, personnes 4gées) sans qu'aucune différence

ne soit faite entre citoyens et non-citoyens.

Une autre particularité de la Charte québécoise, en comparaison aux autres chartes
provinciales, réside dans le fait qu’elle s’applique non seulement dans les relations entre
I'Etat et les gouvernés, mais également entre personnes privées. Ceci est implicite dans la
mesure ol I'application de la Charte n’est pas expressément limitée a I'Etat”’. Les DESC
du Chapitre IV s’appliquent donc en principe entre personnes privées et certaines disposi-

25 Pacte international relatif aux droits économiques, sociaux et culturels, 16 décembre 1966, 993 RTNU 3
(entrée en vigueur: 3 janvier 1976) [PIDESC].

26 André Morel, « La Charte québécoise: un document unique dans I'histoire législative canadienne » (1987)
21 Revue juridique Thémis 1 ala p 4.

27 Pierre Bosset, « Les droits économiques et sociaux, parents pauvres de la Charte québécoise? » (1996) 75
Revue du Barreau canadien 583.
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tions énoncent méme explicitement des obligations incombant & des personnes privées

(les parents, la famille, les conjoints).

Malgré les paralléles entre les deux catégories de droits, deux différences majeures perdurent
entre les droits économiques et sociaux énoncés a la Charte québécoise et les autres droits
s’y retrouvant. Premiérement, les DESC, contrairement aux autres droits, contiennent
majoritairement un renvoi a la législation ordinaire. Par exemple, a I'article 40, on peut
lire que « Toute personne a droit, dans la mesure et suivant les normes prévues par la loi,
a linstruction publique gratuite » [nos soulignements]. La qualification méthodologique
de ce renvoi demeure incertaine. Selon nous, il ne s’agit pas d’une limitation de ces droits,
puisque la législation ordinaire concrétisant le contenu des DESC n’est soumise a aucune
exigence matérielle de proportionnalité ou autre. Par conséquent, nous estimons qu’il
s’agit plutot d’une réserve indiquant que les articles 39 a 48 doivent étre concrétisés dans
la législation ordinaire et qu’ils ne produiront pas d’effets au-dela de ce qui est prévu par
la loi.

La seconde différence entre les DESC de la Charte québécoise et les autres droits qui y sont
énoncés concerne leur statut dans la hiérarchie normative. A I'exception des DESC, les
droits garantis par la Charte québécoise possédent un statut quasi constitutionnel, supérieur
a toute autre législation provinciale. L’article 52 de la Charte québécoise prévoit
qu’« [a]Jucune disposition d’une loi, méme postérieure a la Charte, ne peut déroger aux
articles 1 a 38, sauf dans la mesure prévue par ces articles, 8 moins que cette loi n’énonce
expressément que cette disposition s’applique malgré la Charte ». Il ressort de cette dispo-
sition que les droits se retrouvant au chapitre IV (articles 39 a 48) sont exclus de son champ
d’application. Par conséquent, les DESC de la Charte québécoise ne possédent pas de statut
quasi constitutionnel. Dans la hiérarchie des normes, ces droits se situent donc au méme
niveau que la législation ordinaire. Cette exclusion des DESC, et donc le refus de leur
accorder un statut supréme, s’explique potentiellement par une volonté d’accorder une
marge de manceuvre a I’ Assemblée législative de la province du Québec dans ce domaine™.

Dans leur combinaison, 'article 52 et le renvoi inhérent a la plupart des DESC font en
sorte que ces droits restent en fin de compte lettre morte, ne produisant que peu d’effets
au-dela de la législation ordinaire™. A titre d’exemple, I'article 45 de la Charte québécoise
accorde le droit 4 des mesures financiéres et sociales assurant un niveau de vie décent,
spécifiant que ces mesures doivent étre « prévues par la loi ». Par conséquent, il faut se

28 Morel, supra note 26.

29 Voiraussi Mirja A Trilsch, Die Justiziabilitdit wirtschaftlicher, sozialer und kultureller Rechte im innerstaatlichen
Recht / The Justiciability of Economic, Social and Cultural Rights in Domestic Law, Springer, Heidelberg;
New York, 2012 aux pp 159-160.
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référer a la législation ordinaire pour déterminer quelles mesures sont accessibles en cas
de besoin. La question relative a 'adéquation de ces mesures pour assurer un niveau de
vie décent ne se pose pas, étant donné que l'article 45 n’est pas supérieur a la loi ordinaire
et ne saurait servir de norme de controéle. De ce fait, méme si les mesures législatives sont
manifestement insuffisantes ou absentes, il est impossible d’avoir recours au droit prévu
par larticle 45. Ce dernier n’existe que dans la mesure prévue par la loi et peut donc, a la
limite, étre privé de tout sens. Conséquemment, aucun controle n’est possible quant au
respect des DESC par la législation ordinaire, cette derniére remplacant plutét les articles
39 a 48. Compte tenu cette dynamique, il n’est pas surprenant que les DESC soient parfois
considérés comme de simples aspirations politiques « en marge du droit positif »”.

A la lumiére de ces constats, il n’est que logique que les recours pour revendiquer un de
ces droits soient limités. Généralement, dans le cas d'une incompatibilité de la législation
provinciale avec les droits civils et politiques de la Charte québécoise, I'article 49 de cette
derniére offre un recours valable devant les cours de justice de la province. Cette possibilité
n’existe pas pour les DESC, vu 'absence d’un statut supérieur devant la législation ordinaire.
Aux recours devant les cours de justice s’ajoute un mécanisme de protection qui, en cas
de discrimination (art 10-19) ou d’exploitation de personnes 4gées ou handicapées (art 48),
permet de déposer une plainte devant la Commission des droits de la personne et des
droits de la jeunesse (CDPDYJ), qui a son tour peut ensuite saisir le Tribunal des droits de
la personne. En vertu de I'article 10, la Charte québécoise interdit toute discrimination dans
Iexercice des droits et libertés de la personne, y inclut dans I'exercice des DESC™. Par
conséquent, tant les cours de justice que la CDPD]J peuvent étre saisies en cas de discrimi-
nation dans l'exercice d'un des DESC. La jurisprudence traitant des DESC de la Charte
québécoise sera davantage abordée dans la section « 3. La justiciabilité des droits sociaux »,
ci-dessous.

Considérant le peu de protection que les Chartes canadienne et provinciales offrent dans
le domaine des DESC, il est difficile de conclure a une « contribution originale » a cet
égard. Pour ce qui est de la Charte canadienne, nous estimons que le litige stratégique
visant a élargir le champ d’application de certains droits civils et politiques est d'un grand
intérét. Nous nous attarderons sur différentes affaires ayant servi de « cas pilotes » dans
les prochaines sections du rapport. En ce qui a trait a la Charte québécoise, il nous parait

30 Henri Brun, Guy Tremblay et Eugénie Brouillet, Droit constitutionnel, 5¢ éd, Cowansville, Québec, Editions
Yvon Blais, 2008 a la p 942.

31 Voir Madeleine Caron, « Les concepts d’égalité et de discrimination dans la Charte québécoise des droits et
libertés de la personne » (1993) 45 Développements récents en Droit Administratif 39 a la p 46; Héléne
Tessier, « Pauvreté et droit a I'égalité: égalité de principe ou égalité de fait? » (1998) 98 Développements
récents en Droit Administratif 45 a la p 58.
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révélateur que les DESC énoncés soient applicables entre personnes privées et que ce soit
dans ce contexte qu’ils aient eu, a ce jour, I'impact le plus tangible. Les détails de cette
incidence seront exposés dans la section « 3. La justiciabilité des droits sociaux ».

. LA PROTECTION DES DROITS SOCIAUX SUR LE FONDEMENT D’AUTRES REGLES
3.3

ET PRINCIPES CONSTITUTIONNELS

La Constitution canadienne ne comporte pas de dispositions énongant explicitement les
principes directeurs de I'Etat, tels que, par exemple, la primauté du droit, la rule of law ou
le principe de I'Etat social. Dans sa jurisprudence, la Cour supréme a néanmoins reconnu
'existence de certains « principes sous-jacents » de la Constitution. Il s’agit de principes
qui sous-tendent les dispositions de la Constitution, inspirant et nourrissant son interpré-
tation ainsi que son application®’. Parmi ces principes sont reconnus la démocratie, le
fédéralisme, le constitutionnalisme et la primauté du droit, la protection des minorités®
ainsi que la dignité de la personne™, la souveraineté parlementaire™ et la séparation des
pouvoirs™. Par contre, ces principes n’ont pas,  ce jour, permis « d’importer » de nouveaux
droits (sociaux) ou d’influencer l'interprétation de la Constitution dans le sens de la pro-
tection des droits sociaux.

Les seules dispositions pouvant servir de véhicules constitutionnels pour la protection des
droits sociaux sont donc les droits civils et politiques garantis par la Charte canadienne,
plus particulierement le droit a la vie, 4 la liberté et a la sécurité de la personne (article 7)
et le droit a I'égalité (article 15). La revendication de certains aspects des droits sociaux a
travers ces dispositions a toutefois obtenu un succes mitigé. Nous donnerons, dans cette
section, un apercu des revendications d’ordre social en lien avec les articles 15 et 7 de la
Charte canadienne. La question de la justiciabilité de ces revendications sera ensuite
abordée dans la section suivante.

Dans le contexte du droit a I'égalité, une certaine protection des droits sociaux est possible
du fait que l'article 15 de la Charte canadienne prévoit que « tous ont droit a la méme
protection et au méme bénéfice de la loi » et dans la mesure ou ce droit fut interprété par

32 Warren ] Newman, « “Grand Entrance Hall” Back Door Or Foundation Stone? The Role Of Constitutional
Principles In Construing And Applying The Constitution Of Canada » (2001) 14 The Supreme Court Law
Review 197; Jean Leclair, « Canada’s Unfathomable Unwritten Constitutional Principles » (2002) 27 Queen’s
Law Journal 389.

33 Renvoirelatif a la sécession du Québec, [1998] 2 RCS 217; Renvoi relatif aux droits linguistiques au Manitoba,
[1985] 1 RCS 721.

34 Blencoe ¢ Colombie-Britannique (Human Rights Commission), [2000] 2 RCS 307.

35 Babcock ¢ Canada (Procureur général), 2002 CSC 57, [2002] 3 RCS 3.

36 Terre-Neuve (Conseil du Trésor) c NAPE, 2004 CSC 66, [2004] 3 RCS 381.
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la Cour supréme comme garantissant non pas simplement une « égalité formelle », mais
bien une « égalité réelle » (substantive equality)”’. Par conséquent, toute législation pro-
duisant des « effets adverses » sans toutefois faire une différence formelle entre certains
groupes de personnes, peut étre attaquée sur la base de I'article 15, pourvu que le tout soit
dt a un motif de discrimination reconnu. Contrairement a la Charte québécoise, qui
énumere explicitement la « condition sociale » comme motif de discrimination®®, la Charte
canadienne est muette a cet égard et les tribunaux n’ont pas, a ce jour, reconnu la condition
sociale comme un motif analogue®. Toutefois, la Cour supréme reconnait I'existence
d’obligations positives incombant a I'Etat pour garantir 'égalité réelle. Le « bénéfice »

140

auquel réfere I'article 15 peut donc étre un bénéfice social”’. A titre d’exemple, la Cour

supréme a affirmé que le droit a I'égalité protege le droit des personnes sourdes d’obtenir
des services d'interpretes gestuels en tant qu'avantage assuré dans le cadre du régime de
services médicaux*'. Par contre, un reglement prescrivant une réduction du montant des
prestations d’aide sociale versées aux personnes de moins de 30 ans ne portait pas atteinte
a ce méme droit, selon la Cour®, a I'instar du refus du gouvernement de financer une
thérapie comportementale pour le traitement de 'autisme™.

Dans le contexte du droit a la sécurité de la personne (article 7), les contestations d’ordre
social ont eu peu de succes jusqu’a ce jour*. Dans Gosselin ¢ Québec®, la Cour supréme a
écarté la possibilité que cette disposition puisse créer des obligations positives de I'Etat
dans le domaine social et a plutdt rattaché la protection de la sécurité de la personne a
I'administration de la justice (pénale). Par contre, elle a relativisé ce dernier point trois ans
plus tard lorsqu’elle a jugé que l'interdiction de souscrire une assurance maladie privée
pour des services de santé déja dispensés par le régime de santé publique portait atteinte

37 Andrews ¢ Law Society of British Columbia, [1989] 1 RCS 143 ; Law ¢ Canada (Ministre de "Emploi et de
PImmigration), [1999] 1 RCS 497 ; R ¢ Kapp, 2008 CSC 41, [2008] 2 RCS 483 ; Emily Grabham, « Law v
Canada: New Directions for Equality Under the Canadian Charter? » (2002) 22:4 Oxford J Legal Studies
641.

38 Charte québécoise, supra note 19, art 10. Toutes les chartes provinciales reconnaissent la condition sociale,
Porigine sociale ou la source de revenu comme un motif de discrimination valable.

39 Martha Jackman, « Constitutional Contact with the Disparities in the World: Poverty as a Prohibited Ground
of Discrimination Under the Canadian Charter and Human Rights Law » (1994) 2:1 Review of Constitutional
Studies 76.

40 Gwen Brodsky et Shelagh Day, « Beyond the Social and Economic Rights Debate: Substantive Equality Speaks
to Poverty » (2002) 14 Can ] Women & L 185.

41 Eldridge c Colombie-Britannique (Procureur général), [1997] 3 RCS 624.

42 Gosselin ¢ Québec (Procureur général), 2002 CSC 84, [2002] 4 RCS 429 (CSC) [Gosselin (CSC)].

43 Auton (Tutrice a l'instance de) ¢ Colombie-Britannique (Procureur général), 2004 CSC 78, [2004] 3 RCS 657.

44 Bruce Porter et Martha Jackman, « Justiciability of ESC Rights and The Right to Effective Remedies: Historic
Challenges and New Opportunities » dans Malcolm Langford, dir, Social Rights Jurisprudence: Emerging
Trends in International and Comparative Law, New York, Cambridge University Press, 2008,209 ala p 212.

45 Gosselin (CSC), supra note 42.
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aux droits a la vie et a la sécurité de la personne garantis par I'article 7 de la Charte*. Une
approche encore plus large du concept de « sécurité de la personne » se trouve dans Victoria
v Adams", ou les tribunaux de la Colombie-Britannique ont considéré que l'interdiction
d’ériger des abris temporaires dans les parcs publics de la Ville de Victoria était contraire
a ce méme droit. Cette décision fut interprétée comme constituant une reconnaissance
- quoique trés partielle — du droit au logement sous la Charte®®. L’affaire ne s’est pas rendue
devant la Cour supréme et est généralement peu connue.

Mis a part le détour via les droits civils et politiques, les auteurs Jackman et Porter® ont
évoqué une autre avenue pour la reconnaissance des droits sociaux a travers les dispositions
de la Constitution. Il est vrai que l'article 36 de la Loi constitutionnelle de 1982, relative a
la péréquation et aux inégalités régionales, est une disposition de la Constitution qui est
parfois négligée. Cet article prévoit que les gouvernements fédéral et provinciaux s’engagent
a « promouvoir I'égalité des chances de tous les Canadiens dans la recherche de leur bien-
étre », a « favoriser le développement économique pour réduire I'inégalité des chances »
et a « fournir a tous les Canadiens, & un niveau de qualité acceptable, les services publics
essentiels ». L’application par les tribunaux de I'article 36 demeure I'objet de controverses :
cette disposition prévoit-elle un droit a des services publics de qualité raisonnable ou
simplement un engagement des gouvernements a fournir ces services? Il est a noter que
Particle 36 ne fait pas partie de la Charte canadienne et s’inscrit, en fait, dans la partie de
la Constitution qui regle la péréquation entre les provinces. Dans I'affaire Manitoba Kee-
watinowi Okimakanak Inc v Manitoba Hydro-Electric Board™, I'interprétation qu’a faite
la Cour d’appel manitobaine de la finalité de l'article 36 suggérait que cette disposition
avait possiblement été créée dans le but d’établir des droits justiciables. A I'inverse, dans
I'affaire Canadian Bar Association v British Columbia™, la Cour d’appel de la Colombie-
Britannique a pour sa part interprété cette méme disposition de la Constitution comme

46 Chaoulli ¢ Québec (Procureur général), 2005 CSC 35, [2005] 1 RCS 791.

47 Victoria (City) v Adams, 2008 BCSC 1363 (Bitish Columbia Supreme Court) [Victoria v Adams (BCSC)];
Victoria (City) v Adams, 2009 BCCA 563 ((British Columbia Court of Appeal)) [ Victoria v Adams (BCCA)].

48 Poverty and Human Rights Centre, « Victoria (City) v. Adams: Advancing the Right to Shelter, Law Sheet »
[2009] & la p 2, en ligne: <http://povertyandhumanrights.org/wp/wp-content/uploads/2009/07/phr_
adamslaw_v3_1.pdf>; Martha Jackman, « Charter Remedies for Socio-economic Rights Violations: Sleeping
Under a Box? » dans Kent Roach et Robert J Sharpe, dir, Taking Remedies Seriously, Montréal, Canadian
Institute for the Administration of Justice / Institut canadien d’administration de la justice, 2009, 279 aux
pp 291-292, en ligne: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2006574>; Margot Young,
« Rights, the Homeless, and Social Change: Reflections on Victoria (City) v. Adams (BCSC) » (2009) 164
BC Studies 103 alap 111.

49 Martha Jackman et Bruce Porter, Strategies to Address Homelessness and Poverty in Canada: The Constitutional
Framework, Huntsville, ON, Social Rights Advocacy Centre, 2012.

50 Manitoba Keewatinowi Okimakanak Inc v Manitoba Hydro-Electric Board, (1992), 91 DLR (4e) 554, 78 Man
R (2e) 141.

51 Canadian Bar Association v British Columbia, 2008 BCCA 92, 290 DLR (4e) 617 au para 53.
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ne visant que « 'engagement » du gouvernement a fournir des services publics et ne per-
mettant pas de remettre en question 'adéquation des ressources de 'assistance juridique
de la province.

3.4 LA JUSTICIABILITE DES DROITS SOCIAUX

Compte tenu de la rareté des dispositions expresses garantissant les DESC aux niveaux
national et provincial, la question de la justiciabilité des DESC se pose de deux fagons:
(1) a quel point est-il possible de revendiquer et de rendre justiciables les DESC a travers
les dispositions de la Charte canadienne (droit a Iégalité, droit a la sécurité de la personne)
et (2) dans quelle mesure les dispositions de la Charte québécoise portant sur les DESC
produisent-elles des effets?

3.4.1 La justiciabilité des DESC via les droits garantis par la Charte
canadienne

Quelques remarques concernant 'impact du débat entourant la justiciabilité des DESC et
la dichotomie entre les droits civils et politiques et les DESC s’imposent. Les arréts de la
Cour supréme qui ont permis une certaine protection des droits sociaux par le truchement
deTarticle 15 de la Charte canadienne n’abordent pas les droits sociaux. Il n’y est donc pas
question de justiciabilité de ces droits non plus. L’analyse demeure plutot dans les jalons
du droit a I'égalité, méme si dans les faits, la décision a un impact sur un droit social, que
ce soit le droit 4 la santé ou le droit a la sécurité sociale, par exemple. Pour illustrer ce point,
citons I'arrét Canada c Hislop™, ot la Cour supréme a jugé inconstitutionnelle 'exclusion
de conjoints de méme sexe d’une pension de survivant. Par contre, la question de la sécurité
sociale du conjoint survivant n’a point fait 'objet des considérations de la Cour supréme.

L’exception a cette régle est I'arrét Gosselin™, ol les juges se sont penchés sur I'article 7 de
la Charte canadienne pour déterminer s’il impose des obligations positives a I'Etat et ou
au moins certains juges se sont prononcés de facon plus générale sur les liens qu’entretien-
nent la Charte canadienne et les DESC. Rappelons que I'affaire Gosselin traitait du controle
de la constitutionnalité d’un réglement québécois prescrivant une réduction draconienne
du montant des prestations d’aide sociale versées aux personnes de moins de 30 ans (170 $
CAN mensuellement au lieu des 466 $ CAN normalement versés, le seuil de pauvreté étant
de 914 $ CAN al'époque). La majorité des juges, représentés dans 'opinion de la juge en

52 Canada (Procureur général) c Hislop, [2007] 1 RCS 429, 2007 CSC 10.
53  Gosselin (CSC), supra note 42.
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chef McLachlin, n’a pas exclu de fagon catégorique la possibilité que I'article 7 puisse servir
a revendiquer des droits sociaux. Plus particuliérement, les juges se sont interrogés sur la
possibilité que I'article 7 puisse créer des obligations positives en matiére sociale, assimilant
ainsi les droits sociaux a des droits positifs. Finalement, cette option fut considérée sans
importance dans Gosselin: « Je n’écarte pas la possibilité qu’on établisse, dans certaines
circonstances particuliéres, I'existence d’'une obligation positive de pourvoir au maintien
de la vie, de la liberté et de la sécurité de la personne. Toutefois, tel n’est pas le cas en
espéce »*. A Iinverse, la juge Arbour, dissidente dans Gosselin, a reconnu I'existence
d’obligations positives découlant de I’article 7 et s’est ensuite questionnée sur la justiciabilité
des « actions demandant a I'Etat d’intervenir concrétement afin de pourvoir a certains

besoins »*:

Bien qu’il puisse étre vrai que les tribunaux ne sont pas équipés pour trancher
des questions de politique générale touchant a la répartition des ressources
- C’est-a-dire la question de savoir combien I’Etat devrait dépenser et comment
il devrait le faire - ce facteur ne permet pas de conclure que la justiciabilité
constitue une condition préalable faisant échec a 'examen au fond du présent
litige. Comme on I'a indiqué plus t6t, le présent pourvoi souléve une question
tout a fait différente, celle de savoir si ’Etat a I'obligation positive d’intervenir
pour fournir des moyens élémentaires de subsistance aux personnes incapables
de subvenir a leurs besoins. Contrairement au genre de questions de politique
générale que souléve le probleme de la justiciabilité, nous sommes en présence
de la question de savoir quels types de droits les particuliers peuvent invoquer
contre I'Etat. Dans leur role d’interprétes de la Charte et de protecteurs des
libertés fondamentales contre les atteintes de nature législative ou administrative
susceptibles de leur étre portées par I'Etat, les tribunaux sont requis de statuer
sur les revendications en justice de tels droits. Il est possible, en principe, de
répondre a la question de savoir si la Charte reconnait un droit donné — en
Poccurrence le droit pour une personne de recevoir un niveau d’aide suffisant
pour lui permettre de subvenir a ses besoins essentiels — sans se demander
combien I'Etat devrait débourser pour garantir ce droit. Seule cette derniére
question est, & proprement parler, non justiciable.”

Suivant une analyse des exigences de l'article 7, la juge Arbour ainsi qu’une seule autre
juge (la juge L'Heureux-Dubé) ont finalement conclu & une violation du droit a la sécurité

54 Ibid au para 83.
55 Ibid au para 330 [juge Arbour].
56 Ibid au para 332.
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tel que garanti par la Charte canadienne. En ce qui concerne l'article 15, quatre juges sur
neuf ont reconnu une violation, sans toutefois que la discussion relative a 'article 15 ait
entrainé de débats sur la justiciabilité des revendications en cause.

Nous retenons de 'affaire Gosselin que la plus haute cour de justice du pays a majoritaire-
ment mis 'accent sur la prétendue distinction entre droits civils et politiques - en tant que
droits négatifs - et droits économiques et sociaux - en tant que droits positifs. Comme le
souligne Robitaille, « [0]n estime ainsi, plus spécifiquement, que I'Etat est responsable de
ses actions, mais quon ne peut lui reprocher son inaction, la satisfaction des besoins
essentiels de la vie étant une responsabilité individuelle »”".

Le traitement de revendications sociales dans le champ d’application de certains droits
civils ou politiques peut aussi avoir des effets inverses, comme le démontre laffaire
Chaoulli®®. Dans cette affaire, un patient et un médecin ont réclamé le droit du patient de
se prévaloir de services de santé dans le secteur privé pour éviter les délais d’attente dans
le secteur public. La Cour supréme leur a donné raison en affirmant que « [s]elon la
jurisprudence de notre Cour, les délais d’attente pour un traitement médical qui ont une
incidence physique et psychologique sur des patients déclenchent la protection de I'art. 7
de la Charte »”, jugeant que le cas de Chaoulli correspondait a une situation ot la vie et
la sécurité d’une personne sont en jeu a cause de trop importants délais pour 'obtention
de soins médicaux urgents et requis par 'état de santé®. A la lumiére de ces faits, la Cour
a conclu qu’a défaut d’assurer ’accés raisonnable a des soins de santé en temps opportun,
accroissant ainsi les risques de complications et de mortalité, le gouvernement portait
atteinte a la vie et a la sécurité de ses citoyens ordinaires en leur interdisant de souscrire

. . s 61
une assurance maladie privée”.

Dans Chaoulli, 1a Cour supréme a donc bel et bien reconnu que 'accés aux soins de santé
dans des délais raisonnables était un droit protégé par 'article 7 de la Charte canadienne.
A Tépoque, et méme aujourd’hui, les délais d’attente pour certains traitements médicaux
au Québec dépassent largement des limites raisonnables®. Nonobstant ces délais, la Cour
refuse de se prononcer concrétement sur les obligations de I'Etat face a cette situation:

57 David Robitaille, Normativité, interprétation et justification des droits économiques et sociaux: les cas québécois
et sud-africain, Bruxelles, Bruylant, 2011 a la p 221.

58 Chaoulli c Québec (Procureur général), supra note 46.

59 Ibid au para 118.

60 Ibid aux paras 119 et 123.

61 Ibid au para 124.

62 La Presse Canadienne, « Urgences: un Canadien sur dix attend plus de 28 heures pour avoir un lit », La
Presse (février 2014), en ligne: <http://www.lapresse.ca/actualites/sante/201402/13/01-4738726-urgences-
un-canadien-sur-dix-attend-plus-de-28-heures-pour-avoir-un-lit.php> (consulté le 26 février 2014); Pascale
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Les gouvernements ont & maintes reprises promis de trouver une solution au
probléme des listes d’attente. Il semble cependant que la cristallisation du débat
autour d’une philosophie socio-politique fasse perdre de vue I'urgence d’agir
concretement. Le dernier rempart des citoyens demeure alors les tribunaux.
Le gouvernement tarde a agir depuis de nombreuses années et la situation ne
cesse de se détériorer. Il ne s’agit pourtant pas d’un cas ot des données scien-
tifiques manquantes pourraient permettre de prendre une décision plus éclairée.
Le principe de prudence, si populaire en matiére d’environnement et de
recherche médicale, ne peut étre transposé en I'espéce. [...] Le gouvernement
a certes le choix des moyens, mais il n’a pas celui de ne pas réagir devant la
violation du droit a la sécurité des Québécois.*

Ainsi que le remarque Prémont, « La Cour supréme confirme par cette décision paradoxale
et symbolique que son role doit impérativement s’arréter 1 ot la conception des politiques
sociales commence »*. A titre de reméde, la Cour a donc tout simplement invalidé
linterdiction de souscrire une assurance maladie privée et, par conséquent, a permis aux
demandeurs d’éviter les délais d’attente en s’achetant les mémes soins dans le secteur privé.

Cette décision de la Cour supréme a sans aucun doute une incidence sur le droit a la santé
- on vy traite, apreés tout, du droit d’avoir accés a des soins de santé dans des délais
raisonnables. Ironiquement, les effets de la décision ne sont point en conformité avec les
protections du droit a la santé quant a la disponibilité et I'accessibilité des services de soins,
tel qu’elles sont identifiées dans 'observation générale No 14 du Comité DESC®. Pour
reprendre les termes de Bruce Porter, Chaoulli a créé « a right to healthcare: only if you
can pay for it »*.

La derniére décision en matiére de DESC dont nous aimerions traiter dans cette section
est probablement la plus concluante par rapport a la justiciabilité des DESC dans la Charte
canadienne. Elle ne provient pourtant pas de la Cour supréme du Canada, mais des tri-

Breton, « Médecin de famille: les Québécois doivent s’armer de patience », La Presse (février 2014), en ligne:
<http://www.lapresse.ca/actualites/sante/201402/19/01-4740607-medecin-de-famille-les-quebecois-doivent-
sarmer-de-patience.php> (consulté le 26 février 2014); Johanne Roy, « Opérations hors délais », Le Journal
de Québec, en ligne: <http://www.journaldequebec.com/2014/02/23/operations-hors-delais> (consulté le 26
février 2014).

63 Chaoulli c Québec (Procureur général), supra note 46 aux paras 96-97.

64 Marie-Claude Prémont, « L’affaire Chaoulli et le systéeme de santé du Québec: cherchez I'erreur, cherchez
la raison » (2005) 51:1 McGill Law Journal 167 ala p 197.

65 Comité des droits économiques, sociaux et culturels, Observation générale No 14 (2000) Le droit au meilleur
état de santé susceptible d’étre atteint, Doc NU E/C12/2000/4, 22e sess, 11 aotit 2000.

66 Bruce Porter, « A Right to Healthcare in Canada: Only if you can pay for it » (2005) 6 ESR Review: Economic
and Social Rights in South Africa.

31



Mirja A. TRILSCH

bunaux de la Colombie-Britannique. Dans Victoria v Adams®, 'interdiction d’ériger des
abris temporaires dans les parcs publics de la Ville de Victoria fut jugée contraire a l'article
7 de la Charte canadienne. En appel devant la Cour d’appel de la Colombie-Britannique,
la Ville de Victoria a avancé I'argument selon lequel I'affaire n’était pas justiciable, car
traitant de « considérations d’ordre public »*, et que I'article 7 ne pouvait pas étre interprété
comme donnant droit & une action positive de I'Etat”. La Cour d’appel a rejeté le premier

de ces arguments en affirmant:

[I]t is clear that the fact that a legal issue raises political concerns does not
render it non-justiciable. The respondents were not asking the court to adjudi-
cate on the wisdom of policy decisions of elected officials on how to best allocate
public resources to address the problem of homelessness. The question before
the court was whether the provisions of the Bylaws that prohibit the erection
of temporary overhead shelter violate the respondents’ rights under s. 7 of the
Charter, in circumstances in which there are insufficient alternative shelter
opportunities for the City’s homeless. There is no doubt this is a proper question
for a court to address.”

Concernant le deuxieme argument de la Ville de Victoria, la Cour d’appel explique:

67
68
69
70
71

The decision only requires the City to refrain from legislating in a manner that
interferes with the s. 7 rights of the homeless. While the factual finding of
insufficient shelter alternatives formed an important part of the analysis of the
trial judge, this does not transform either the respondents’ claim or the trial
judge’s order into a claim or right to shelter. That is not to say the decision will
not, from a practical point of view, require the City to take some action in
response. That will likely take the form (as we were advised it already has) of
some regulation of the overnight use of public parks, and perhaps the creation
of additional shelters or alternative housing, which is consistent with the City’s
evidence about the initiatives it has undertaken to deal with the homeless. Such
responsive action could be said to be a feature of all Charter cases; governments
generally have to take some action to comply with the requirements of the
Charter, which can involve some expenditures of public funds or legislative
action, or both.”!

Victoria v Adams (BCSC), supra note 47; Victoria v Adams (BCCA), supra note 47.
Victoria v Adams (BCCA), supra note 47 au para 43.

Ibid aux paras 44 et 90.

Ibid aux paras 67-69.

Ibid aux paras 95-96.
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Il reste a voir si Victoria v Adams servira de précédent relativement a la notion de justicia-
bilité des DESC’. Nous soulignons, a cet égard, que I'approche retenue dans cette affaire
n'est pas aussi progressive qu’elle puisse paraitre au premier abord. Premiérement, le
raisonnement de la Cour d’appel est toujours basé sur la méme distinction entre droits
négatifs et droits positifs qui a caractérisé les arréts Gosselin et Chaoulli”’; rien n’est gagné
sur ce point. Deuxiémement, en ce qui concerne la substance du droit au logement, I'impact
de l'arrét est certes limité. Pour reprendre les termes de Jackman: « Like the right to buy
private health insurance for the poor in Chaoulli, homeless women, youth and children
have little to gain from a Charter right to sleep outdoors at night under a tarp or a cardboard
box »™,

3.4.2 La justiciabilité des DESC énoncés dans la Charte québécoise

En ce qui a trait a la justiciabilité des DESC explicitement prévus a la Charte québécoise,
il yalieu de distinguer 'application de la Charte entre personnes privées et son application
dans la relation entre I'Etat et les justiciables.

La possibilité de faire valoir I'article 48 de la Charte québécoise (portant sur la protection
des personnes 4gées ou handicapées) devant la Commission des droits de la personne et
de la jeunesse (et ultérieurement devant le Tribunal des droits de la personne du Québec)
amené a de nombreuses décisions en la matiére”. Généralement, il s’agit de réclamations
pour dommages-intéréts contre des fournisseurs privés de soins destinés aux personnes
agées ou handicapées pour avoir omis d’offrir les services répondant aux besoins fonda-
mentaux des bénéficiaires. On remarque dans cette jurisprudence une volonté prononcée
de tenir compte du caractére social de larticle 48 et de I'interpréter a la lumiere des
instruments internationaux protégeant les personnes 4gées ou handicapées”.

En dehors de ce contexte, les tribunaux québécois, dans les litiges entre personnes privées,
n’hésitent pas a se servir des DESC pour des fins interprétatives’’, que ce soit I'article 39

72 Voir aussi Trilsch, supra note 29 aux pp 501-502.

73 Young, supra note 48 ala p 107.

74 Jackman, supra note 48 a la p 292.

75 Commission des droits de la personne du Québec ¢ Brzozowski, [1994] R]JQ 1447 (TDPQ) ; Commission des
droits de la personne du Québec ¢ Jean Coutu, [1995] RJQ 1628 (TDPQ) ; Comité des bénéficiaires du Centre
d’accueil Pavillon Saint-Théophile ¢ Centre d’accueil Pavillon St-Théophile Inc, [1992] 16 CHRR D/139
(Commission des droits de la personne) ; Commission des droits de la personne ¢ Bradette Gauthier, 2010
QCTDP 10 ; Commission des droits de la personne et des droits de la jeunesse ¢ Vallée, JE 2003-1158 (TDPQ)
(2003); Commission des droits de la personne et des droits de la jeunesse ¢ Venne, 2010 QCTDP 9.

76 Commission des droits de la personne du Québec ¢ Jean Coutu, supra note 75 aux pp 1635-6.

77 Bosset, supra note 27 a la p 590.
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— droits de I'enfant - dans le contexte de la détermination de la garde de 'enfant’ ou
larticle 46 - conditions de travail — dans un litige concernant le droit de filmer les employés

sur leur lieu de travail”.

Pour résumer, nous pouvons constater que la justiciabilité des dispositions de la Charte
québécoise garantissant des DESC n’est pas remise en question lorsque ces derniéres sont
appliquées entre personnes privées. Au contraire, c’est dans ce contexte que ces droits

semblent avoir eu le plus d’'impact a ce jour™.

Par contre, dans la relation entre I'Etat et le justiciable, la situation est bien différente. Les
tribunaux n’accordent généralement pas d’importance aux DESC protégés par la Charte
québécoise. En I'occurrence, la Cour d’appel du Québec concluait, dans l'affaire Lévesque

¢ Québec:

[q]uant a la Charte, en 1975, a I'intérieur du chapitre IV, Droits économiques
et sociaux, elle a consacré le droit des citoyens aux mesures sociales mais comme
cette disposition n’a aucune préséance sur les autres lois du Québec, le droit a
Iassistance financiére doit étre déterminé suivant les textes législatifs et regle-
mentaires pertinents [...]."

Abondant dans le méme sens, le Tribunal des droits de la personne observe:

78

79
80
81

Une premiére constatation s'impose d’entrée de jeu a ce propos: l'article 40
s’insére parmi les droits économiques et sociaux énumérés au chapitre IV de
la Charte. Il est par conséquent exclu de lapplication de la regle de
prépondérance énoncée a I'article 52. Cette situation s’avére conforme a celle
du droit international selon lequel la jouissance des droits économiques et
sociaux se distingue de celle, immédiate, des droits dits “classiques” dont la
mise en ceuvre se traduit par un devoir d’abstention des Etats. A I'opposé, on
reconnait généralement que les droits sociaux et économiques ne bénéficient
que d’une jouissance virtuelle dans la mesure ou ils “ne peuvent recevoir satis-
faction qu’apres la mise en place [par I'Etat] d’un appareil destiné & répondre
aux exigences des particuliers”. La formulation, a I'article 40 de la Charte, du
droit a 'instruction publique gratuite traduit pour sa part cette réalité en édictant

Droit de la famille - 198, [1985] CS 397-401, 400 ; Protection de la jeunesse — 08972, 2008 QCCQ 10214 ;

Droit de la famille — 091478, 2009 QCCS 2781 ; Droit de la famille — 123874, 2012 QCCS 6892.
Paquin ¢ Distribution Nadair Ltée, DTE 92T-905 (CT).

Bosset, supra note 27 a la p 590; Robitaille, supra note 57 alap 185 s.

Lévesque ¢ Québec (Procureur général), [1988] RJQ 223 (QCCA).
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que le droit a 'instruction publique existe “dans la mesure et suivant les normes

prévues par la loi”.*

Ce faisant, les tribunaux affirment que la formulation des DESC de la Charte québécoise
empéche ces derniers de pouvoir servir de fondement pour des réclamations dirigées
directement contre I'Etat. Par conséquent, les tribunaux vont s’appuyer sur les DESC de
la Charte québécoise seulement lorsque le bénéfice réclamé peut déja étre fondé sur les
dispositions de la loi ordinaire. Dans une telle situation, les DESC, par exemple larticle
45 garantissant le droit  un niveau de vie adéquat, viennent soutenir le résultat™.

L’exception notable a cette régle de la dénégation d’un effet justiciable des DESC est la
décision Johnson ¢ Commission des Affaires Sociales™. 1l s’agissait dans cette affaire de
Iexclusion de I'aide sociale d’un gréviste nécessiteux qui se trouvait sans emploi en raison
d’un conflit collectif de travail. Le travailleur s’était vu privé des prestations syndicales,
étant en période d’essai et n’ayant pu prendre part au vote de gréve®. Afin d’éviter que le
travailleur et sa famille — déja sans revenu depuis huit mois - ne se retrouvent sans aucun
soutien financier, la Cour a « rappelé » le droit a un niveau de vie décent protégé par
Iarticle 45 de la Charte québécoise et a jugé que les circonstances exceptionnelles du cas
justifiaient une application de cet article pour corriger, notamment, une « injustice
imprévisible »*’. Pourtant, six ans plus tard, cette interprétation généreuse de I'article 45
ne fut pas suivie par la Cour supérieure dans Perreault ¢ Gratton®, affaire dans laquelle
une étudiante se voyait refuser 'acces aux prestations d’aide sociale.

Finalement, I'article 45 a également fait 'objet d’'une analyse dans 'arrét Gosselin, mentionné
ci-haut. Seulement une parmi les neufs juges siégeant a la Cour supréme du Canada a
pourtant conclu a une violation de I'article 45 et ce, en s’appuyant sur les motifs du juge
dissident de la Cour d’appel (le juge Robert) qui s’est servi du droit international des DESC
pour interpréter I'article 45 de fagon a lui donner un effet justiciable:

82 CDP ¢ Commission scolaire Saint-Jean-sur-Richelieu, [1991] RJQ 3003; 16 CHRR 85 (TDPQ).

83 Nicole Samson ¢ Procureur Général du Québec, [2000] RRA 562 ; Peter Mackprang c Commission des Affaires
Sociales, [1986] CAS 258.

84 Johnson ¢ Commission des Affaires Sociales, [1984] CA 61 [Johnson].

85 Pierre Bosset, « Etude no 5: Les droits économiques et sociaux, parents pauvres de la Charte? » dans Com-
mission des droits de la personne et de la jeunesse, dir, Aprés 25 ans: La Charte québécoise des droits et libertés,
Volume 2: Etudes, 2003, en ligne: <http://www.aihr-resourcescenter.org/administrator/upload/docu-
ments/bilan_charte_etude_5.pdf>.

86 Johnson, supra note 85 ala p 70.

87 Daniéle Perreault c Frangoise Gratton et Procureur Général du Québec, [1990] RJQ 152 (CS).
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La portée de I'article 45 ne doit donc pas étre restreinte a un énoncé de politique
générale ou revétir un caractére purement discrétionnaire. Dans un pays favorisé
comme le Canada, le droit a des mesures sociales et économiques susceptibles
d’assurer un niveau de vie décent comprend a tout le moins le droit pour toute
personne d’obtenir ce que la société canadienne considere, de fagon objective,
comme les nécessités essentielles de la vie.*

Cette opinion étant de caractere dissident, c’est plutdt 'opinion majoritaire dans Gosselin
qui donne aujourd’hui le ton dans le traitement d’affaires impliquant 'article 45, tel que
le démontre I'affaire SM ¢ Québec : « Dans I'affaire Gosselin c. Québec (Procureur général),
[...]la Cour supréme du Canada a examiné la portée de I'article 45 de la Charte québécoise
et a conclu que cette disposition n’était pas prépondérante et ne permettait pas aux tri-
bunaux de contréler le caractére adéquat du régime d’aide sociale du Québec »*.

3.5 LES DROITS SOCIAUX DANS LA DOCTRINE NATIONALE

La doctrine canadienne est divisée sur la question de la protection des droits sociaux comme
droits fondamentaux. Tandis que les droits sociaux comme tels ne sont pas nécessairement
remis en question, leur protection a titre de droits fondamentaux ne fait pas I'unanimité.

Selon ceux qui sont défavorables a la reconnaissance des droits sociaux au méme titre que
les droits civils et politiques, la mise en ceuvre des droits sociaux reléve du domaine politique
et non pas juridique. Par conséquent, ces droits ne devraient pas étre constitutionnalisés,
ourendus justiciables d'une autre fagon. Ils avancent que, d’une part, les tribunaux ne sont
pas équipés pour se prononcer sur « la promotion d’intéréts collectifs »™ et que, d’autre
part, il n’appartient pas a ces derniers « d’élaborer des programmes sociaux ou culturels »”".
Selon ce courant, les droits sociaux sont considérés comme des droits a caractére positif
et collectif. Par le fait méme, la dimension négative et le caractere individuel de ces droits
sont ignorés. En ce qui concerne les DESC contenus dans la Charte québécoise, on affirme
qu’ils sont « d’intérét d’'un point de vue politique, a titre déclaratoire ou programmatoire »".

88 Gosselin ¢ Québec (Procureur général), [1999] RJQ 1033 (CA) a la p 1092 [Gosselin (CA)], motifs du Juge
Robert, dissident.

89 SM ¢ Québec (Emploi et Solidarité sociale), 2012 QCTAQ 061127 au para 153.

90 Brun, Tremblay et Brouillet, supra note 30 a la p 902.

91 Ibid ala p 904. Voir aussi: Peter W Hogg, Constitutional Law of Canada, 2012 Student, Toronto, Thom-
son/Carswell, 2012 aux pp 47-15 et ss.; Joel Bakan, « What’s Wrong with Social Rights? » dans Joel Bakan
et David Schneiderman, dir, Social justice and the Constitution: perspectives on a social union for Canada,
Ottawa, Carleton University Press, 1992; Michael Mandel, La Charte des droits et libertés et la judiciarisation
du politique au Canada, Montréal, Boréal, 1996.

92 Brun, Tremblay et Brouillet, supra note 30 a la p 903.
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Les droits sociaux sont aussi caractérisés comme étant vagues et contraires au principe de
la séparation des pouvoirs”™. Finalement, on soutient que les droits individuels « peuvent
empécher le pire, mais ne peuvent générer le mieux »*. Par conséquent, ils sont « impuis-
sants a améliorer le sort des démunis, des minoritaires, des défavorisés ou des handicapés.
[...] Toute intervention de I’Etat en faveur de ces groupes risque au contraire de faire subir
aux droits individuels des atteintes [...] »”. En ce sens, on percoit effectivement les droits
sociaux (ou la revendication des droits sociaux devant les tribunaux) comme une menace
a la protection efficace des droits civils et politiques.

A Tautre extrémité du spectre existe un fort courant en faveur de la protection des droits
sociaux comme droits fondamentaux. Ce discours est grandement inspiré du droit inter-

national des droits de la personne et a pris différentes formes au fil des années.

Au niveau national, a l'occasion d’une tentative de réforme constitutionnelle en 1992, la
création d’une « Charte sociale » canadienne a été proposée, notamment par le gouverne-
ment de la province de I'Ontario a 'époque™. Cette proposition fut partiellement retenue
dans le projet de modification de la Constitution connu sous le nom d’Accord de Char-
lottetown”. Cet accord prévoyait I'inclusion dans la Constitution du Canada d’une dispo-
sition sur 'union sociale et économique du Canada énongant, entre autres, I'objectif de
« fournir des services et des avantages sociaux suffisants afin que tous les habitants du
Canada aient un acces raisonnable au logement, a 'alimentation et aux autres nécessités
fondamentales »”. L’Accord de Charlottetown a fait I'objet d’'un référendum national en
octobre 1992 qui s’est soldé par un refus de la proposition de modification constitution-
nelle”.

Depuis cet échec, la cause des droits sociaux est devenue une question d’interprétation des
garanties de la Charte canadienne concernant le droit a I'égalité et le droit a la sécurité de
la personne, tels qu’abordés dans la section précédente du présent rapport. Les travaux de
Martha Jackman et Bruce Porter sont certainement ceux qui poussent les réflexions a cet

93 Bakan, supranote 92 alap 86 ets.

94 Brun, Tremblay et Brouillet, supra note 29 aux pp 904-905.

95 Ibid, ala p 904.

96 Craig Scott, « Social Values Projected and Protected: A Brief Appraisal of the Federal and Ontario Government
Proposals » dans Douglas M Brown, Robert Andrew Young et Dwight Herperger, dir, Constitutional com-
mentaries an assessment of the 1991 federal proposals: conference report, Kingston, Ont, Canada, Institute of
Intergovernmental Relations, Queen’s University, 1992 a la p 81; Joel Bakan et David Schneiderman, dir,
Social justice and the Constitution: perspectives on a social union for Canada, Ottawa, Carleton University
Press, 1992.

97 Bureau du Conseil privé du Canada, Accord de Charlottetown: Projet de texte juridique, 9 octobre 1992.

98 Ibid au para 31, sous « Partie III.1 Union sociale et économique », art 36.1 (2) b).

99 Brun, Tremblay et Brouillet, supra note 29 aux pp 110-111.
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égard le plus loin, considérant que leurs écrits s’inscrivent toujours simultanément dans
une démarche de litige stratégique. En 'occurrence, les auteurs étaient impliqués dans la
récente affaire Tanudjaja v Attorney Général'”, dans laquelle 'argument d’inclure le droit
a un logement adéquat dans le champ de protection de 'article 7 de la Charte canadienne
fut & nouveau rejeté par la Cour supérieure de 'Ontario:

As it presently stands, there can be no positive obligation on Canada and
Ontario to act to put in place programs that are directed to overcoming concerns
for the “life, liberty and security of the person”. In this context, there is no
fundamental right to affordable, adequate and accessible housing provided
through s.7 of the Charter. The majority in Gosselin does not depart from this
view. It confirms what has been understood since the early days of the Charter.
Our appreciation of its breadth and its limits will continue to evolve. This is
no less the case for s. 7 than any of its provisions."”"

Finalement, en ce qui concerne la doctrine portant sur la Charte québécoise, nombreux

sont les auteurs qui continuent d’argumenter pour 'abandon de I'article 52, qui limite la

. .. ea s . , . . 102
justiciabilité des droits économiques, sociaux et culturels .

3.6 L’IMPACT DE LA PROTECTION INTERNATIONALE DES DROITS SOCIAUX

Le Canada a ratifié tous les principaux instruments onusiens de protection des droits
humains, dont ceux traitant des droits économiques, sociaux et culturels: le PIDESC'”, la

. 1s . . . IS . \ 7 4
Convention sur 'élimination de toutes les formes de discrimination & 'égard des femmes'™,

105

la Convention relative aux droits de I'enfant ™ et la Convention relative aux droits des per-

100 Tanudjaja v Attorney General (Canada) (Application), 2013 ONSC 5410.

101 Ibid au para 59.

102 Bosset, supra note 27; Lucie Lamarche, « Le droit international des droits économiques de la personne et le
quart monde occidental: a-t-on parlé pour ne rien dire? » (1993) 8 Revue québécoise de droit international
34; Lucie Lamarche, Le régime québécois de protection et de promotion des droits de la personne, Montréal,
Yvon Blais, 1996; Pierre Bosset et Lucie Lamarche, dir, Droit de cité pour les droits économiques, sociaux et
culturels - La Charte québécoise des droits et libertés en chantier, Montréal, Yvon Blais, 2011.

103 PIDESC, supra note 25, adhésion du Canada le 19 mai 1976.

104 Convention sur lélimination de toutes les formes de discrimination a 'égard des femmes, 18 décembre 1979,
1249 RTNU 13 (entrée en vigueur: 3 septembre 1981), ratifiée par le Canada le 10 décembre 1981 [CEDEF].

105 Convention relative aux droits de I'enfant, 20 novembre 1989, 1577 RTNU 3, RT Can 1992 no 3 (entrée en
vigueur: 2 septembre 1990), ratification par le Canada le 14 septembre 2005.
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sonnes handicapées ™, a I'exception de la Convention internationale sur la protection des

droits de tous les travailleurs migrants et des membres de leur famille'”.

Malgré la ratification de ces traités, ils ne sont pas directement applicables en droit cana-
dien : le Canada étant un pays dualiste, les normes de droit international, dont celles

garantissant les droits humains, doivent étre intégrées en droit national par le biais législatif

108

afin de jouir d’'une force obligatoire en droit interne ™. Dans le systéme fédéral canadien,

les deux niveaux de gouvernement (fédéral et provincial) sont donc dans I'obligation
d’assurer la mise en ceuvre des engagements internationaux en matiére de droits humains.

Au niveau fédéral, la Cour supréme du Canada, dans son arrét Slaight Communications'”
en 1989, a établi une « présomption interprétative » selon laquelle la Charte canadienne
est le véhicule principal pour donner effet en droit interne aux protections internationales
de droits humains'”’, y inclus les garanties de droits économiques, sociaux et culturels.
Cela dit, les instruments internationaux de protection des droits humains et notamment
de protection des DESC sont relativement rarement cités par les tribunaux canadiens. La
Cour supréme ne fait pas exception a cette régle. Au total, elle mentionne le PIDESC dans
les motifs de 13 de ses décisions'"", sans toutefois lui donner d’effet concret dans I'interpré-
tation des dispositions de la Charte canadienne, a I'exception de Health Services and Sup-

port''?. Dans cette affaire, la Cour supréme s’est questionnée sur I'inclusion du droit a la

négociation collective dans les protections de la Charte canadienne et a conclu que:

106 Convention relative aux droits des personnes handicapées, 13 décembre 2006, 2515 RTNU 3 (entrée en vigueur:
3 mai 2008), ratification par le Canada le 11 mars 2010.

107 Convention internationale sur la protection des droits de tous les travailleurs migrants et des membres de leur
famille, 18 décembre 1990, 2220 RTNU 3 (entrée en vigueur: ler juillet 2003).

108 Hugo Cyr, Canadian Federalism and Treaty Powers: Existential Communities, Functional Regimes and the
Canadian Constitution, Thése LLD, Université de Montréal, 2007; Baker c Canada (Ministre de la Citoyenneté
et de ’Immigration), [1999] 2 RCS 817 [Baker]; Stéphane Beaulac, « Arrétons de dire que les tribunaux au
Canada sont “liés” par le droit international » (2004) 38 Revue juridique Thémis 359.

109 Slaight Communications Inc ¢ Davidson, [1989] 1 RCS 1038 [Slaight Communications).

110 Baker, supra note 106; R ¢ Keegstra, [1990] 3 RCS 697 ; R ¢ Ewanchuk, [1999] 1 RCS 330.

111 Renvoi relatif a la Public Service Employee Relations Act (Alb), [1987] 1 RCS 313 ; Québec (Commission des
droits de la personne et des droits de la jeunesse) ¢ Maksteel Québec inc, [2003] 3 RCS 228, 2003 CSC 68 ;
Slaight Communications, supra note 192; Québec (Commission des droits de la personne et des droits de la
jeunesse) ¢ Montréal (Ville); Québec (Commission des droits de la personne et des droits de la jeunesse) c
Boisbriand (Ville), [2000] 1 RCS 665 ; Renvoi relatif a la sécession du Québec, supra note 116; R ¢ Advance
Cutting & Coring Ltd, [2001] 3 RCS 209, 2001 CSC 70 ; Bell Canada ¢ Québec (Commission de la santé et de
la sécurité du travail), [1988] 1 RCS 749 ; Delisle c Canada (Sous-procureur général), [1999] 2 RCS 989 ; Office
canadien de commercialisation des ceufs ¢ Richardson, [1998] 3 RCS 157 ; R ¢ Sharpe, [2001] 1 RCS 45, 2001
CSC 2 ; Health Services and Support - Facilities Subsector Bargaining Assn ¢ Colombie-Britannique, [2007]
2 RCS 391, 2007 CSC 27 [Health Services and Support]; Gosselin (CSC), supra note 125; Ontario (Procureur
général) ¢ Fraser, 2011 CSC 20, [2011] 2 RCS 3.

112 Health Services and Support, supra note 194 aux paras 71-79.
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Le PIDESC, le PIDCP et la Convention no 87 [de ’OIT] accordent une protec-
tion aux activités des syndicats d’'une maniére qui permet de croire que le droit
de négociation collective est compris dans la liberté d’association. L'interpréta-
tion de ces instruments, au Canada et a I'’étranger, permet non seulement de
confirmer 'existence d’un droit de négociation collective en droit international,
mais tend également a indiquer qu’il y a lieu de reconnaitre ce droit dans le

contexte canadien en vertu de I'al. 2d) [de la Charte canadienne].'”®

Un autre exemple d’une utilisation des dispositions du PIDESC a des fins interprétatives
a I'égard de la Charte canadienne se trouve dans la décision de premiere instance dans
Iaffaire Victoria v Adams'*, dont nous avons déja traité ci-haut'"®. La juge Ross de la Cour
supérieure de la Colombie-Britannique (Supreme Court of British Columbia) s’est notam-
ment servie de l'article 11 du PIDESC (droit & un logement adéquat) pour interpréter le
droit a la sécurité de la personne garanti par I'article 7 de la Charte canadienne'®.

En ce qui a trait a 'impact politique du PIDESC, son évaluation est ardue dans la mesure
ou les instances politiques ne référent jamais au PIDESC dans I'élaboration des politiques
sociales. Devant le Comité des droits économiques, sociaux et culturels des Nations Unies
(ci-aprés « Comité DESC »), le gouvernement fédéral soutient réguliérement que la vocation
delarticle 7 dela Charte canadienne est d’assurer que les besoins de base (basic necessities)
de toute personne soient comblés'"”, affirmation qui est aux antipodes de la protection
effective qu’accordent les tribunaux en matiére sociale par 'entremise de 'article 7. Sinon,
la réponse politique aux recommandations du Comité DESC semble plutét déficiente: lors
du dernier cycle d’évaluation par le Comité DESC du rapport canadien sur la mise en
ceuvre du PIDESC, le Comité note et déplore « que la plupart des recommandations qu’il
a formulées en 1993 et 1998 a I'occasion de 'examen des deuxiéme et troisiéme rapports
périodiques n’aient pas été suivies d’effet et que I'Etat partie n’ait pas traité efficacement
les principaux sujets de préoccupation »'"*.

113 Ibid au para 72.

114 Victoria v Adams (BCSC), supra note 47.

115 Supra section « 2. La protection des droits sociaux sur le fondement d’autres regles et principes constitution-
nels»alap7.

116 Victoria v Adams (BCSC), supra note 47 aux paras 87-100.

117 Comité des droits économiques, sociaux et culturels, Review Of Canada’s Third Report On The Implementation
Of The International Covenant On Economic, Social And Cultural Rights: Reply to List of Issues: Canada,
E/C12/Q/CAN/1, 20 juillet 2001 au para 53, en ligne: <http://www.unhchr.ch/tbs/doc.nsf/%28Sym-
b01%29/1c60cc9b3dfe0f92¢c1256a8f00508a5e?Opendocument>.

118 Comité des droits économiques, sociaux et culturels, Observations finales du Comité des droits économiques,
sociaux et culturels: Canada, E/C12/CAN/CO/4 E/C12/CAN/CO/5, 36e session, 22 mai 2006 au para 11.
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Au niveau provincial, la situation dans toutes les provinces, sauf le Québec, est sensiblement
la méme qu'au niveau fédéral: faute de garanties expresses en matiére de DESC, les garanties
internationales (dont le PIDESC) ont la prétention de servir d’outil interprétatif dans
Iapplication des chartes provinciales'”. Au Québec, les dispositions du chapitre IV de la
Charte québécoise ont pour mission de refléter les engagements internationaux en matiére
de DESC'®, quoique ce ne sont pas tous les droits du PIDESC qui 8’y trouvent représentés.
Toutefois, méme les dispositions de la Charte québécoise trouvant leur origine dans les
droits garantis par le PIDESC sont rarement interprétées a la lumiére de ce dernier.

L'affaire Gosselin'*' avait le potentiel de changer la perception des liens entre la Charte
québécoise et le PIDESC. Ainsi, un des juges de deuxiéme instance s’était servi de 'article
11 du PIDESC pour interpréter 'article 45 de la Charte québécoise (droit & un niveau de
vie décent), soutenant que ce dernier révélait une « parenté irréfutable » avec l'article 11
du PIDESC'”. En appel, la Cour supréme n’a majoritairement pas suivi cette interprétation,
I'argument étant que contrairement a l'article 11 du PIDESC, l'article 45 de la Charte

québécoise était trop ambigu pour dégager un droit justiciable'”

. Compte tenu du fait que
le PIDESC s’est longuement vu refuser la création d’'un mécanisme de plaintes individuelles
sous prétexte que ses garanties étaient trop vagues, cette derniere affirmation s’avere plutot

surprenante.

Dans le systéme interaméricain, le Canada est seulement contraint par la Déclaration
américaine des droits et des devoirs de 'Homme'**, n’étant pas signataire du Protocole de
San Salvador'”, instrument interaméricain garantissant les DESC. L’impact du droit
interaméricain au Canada en matiére de DESC est plutét minime: la Déclaration américaine
n’est citée dans aucune décision de la Cour supréme du Canada, et le méme traitement est
réservé alajurisprudence de la Cour interaméricaine des droits de ’homme, cette derniére
n’étant point prise en considération.

. p . 2 .
Par contre, la Convention européenne des droits de ’lhomme'*® - instrument auquel le
Canada n’est pas partie et auquel il ne peut pas adhérer - a servi de source internationale

119 Cyr, supra note 191 ala p 326.

120 Morel, supranote 26 alap 17.

121 Gosselin (CSC), supra note 42.

122 Gosselin (CA), supra note 88 ala p 1092, motifs du Juge Robert, dissident. Voir la discussion de cette dissidence
dans Trilsch, supra note 29 aux pp 184-186.

123 Gosselin (CSC), supra note 42 au para 93.

124 Déclaration américaine des droits et devoirs de 'Homme, Doc off OEA/SerL/VII23/Doc211, rev 6 (1949)
[Déclaration américaine].

125 Protocole additionnel de la Convention américaine des droits humains, 17 novembre 1988 [Protocole de San
Salvador].

126 Convention européenne des droits de 'homme, Rome, 4 XI 1950.
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a caractére persuasif dans I'interprétation des dispositions de la Charte canadienne dans
24 décisions. Parmi celles-ci, plusieurs touchent au droit a I'instruction de ses enfants'”’
ou 2 la liberté d’association'”®. La Charte sociale européenne'”, pour sa part, n’a a ce jour

eu aucun impact dans la jurisprudence canadienne.

En ce qui concerne les affaires contre le Canada ayant été portées devant des instances

internationales, les plus importants cas traités par le Comité des droits de 'homme en

matiére de DESC portent sur les droits culturels des communautés autochtones'

131

.Laplus

célebre de ces affaires est certainement Lovelace v Canada >, ou le Comité a conclu a une

violation de larticle 27 du PIDCP (droit a la vie culturelle des minorités) du fait que la
plaignante, d’origine autochtone, avait perdu son statut d’Indienne suite a son mariage
avec un non-Indien, en vertu de la Loi sur les Indiens'”. Au total, 97 affaires ont été décidées

contre le Canada, le Comité ayant trouvé des violations avec incidence sur les DESC dans

133

des cas relatifs au droit au respect de la famille™™, a la discrimination dans le domaine de

'emploi'*, au financement public d’écoles catholiques'® et & la discrimination linguis-
tique'**. Seules deux affaires présentées a la Commission interaméricaine ont fait 'objet
d’une décision sur le fond: la premiére traitant du droit a la culture d’'une communauté

autochtone'”, et la seconde, traitant entre autres du droit 4 la santé, fut déclarée recevable

en novembre 2013,

Les leons a tirer de cette situation sont mitigées. A ce jour, si le litige international a offert
lopportunité d’attirer 'attention sur les conditions de vie des communautés autochtones,
peu de décisions se sont penchées sur les DESC en dehors de ce contexte.

127 La Reine c Jones, [1986] 2 RCS 284 ; Chamberlain ¢ Surrey School District No 36, [2002] 4 RCS 710, 2002
CSC 86.

128 R ¢ Advance Cutting & Coring Ltd., supra note 111.

129 Charte sociale européenne (révisée), Strasbourg, 3 V 1996.

130 Dominic McGoldrick, « Canadian Indians, Cultural Rights and the Human Rights Committee » (1991) 40:3
International and Comparative Law Quarterly 658.

131 Sandra Lovelace v Canada, Communication No R6/24, UN Doc Supp No 40 (A/36/40) 166 (1981).

132 Loi sur les Indiens, LRC 1985, ¢ I-5. La loi fut modifiée suite a cette décision du Comité.

133 Communication No 1052/2002, CCPR/C/89/D/1052/2002 (Comité des droits de 'Thomme).

134 Communication No 958/2000, CCPR/C/82/D/958/2000 (Comité des droits de ’homme).

135 Communication No 694/1996, CCPR/C/67/D/694/1996 (Comité des droits de 'Thomme).

136 Communication No 455/1991, CCPR/C/51/D/455/1991 (Comité des droits de 'homme); Communication
No 359/1989, CCPR/C/47/D/359/1989 (Comité des droits de ’'homme); Communication No 385/1989,
CCPR/C/47/D/385/1989 (Comité des droits de ’homme).

137 Report No 61/08, Case 12435, Merits, Grand Chief Michael Mitchell, Canada, July 25, 2008 (Commission
interaméricaine). La commission n’a conclu a aucune violation.

138 Report No 89/13, Admissibility, Petition 879-07, Loni Edmonds and Children, Canada, November 4, 2013
(Commission interaméricaine).
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3.7 LES DROITS SOCIAUX DANS LA LEGISLATION ORDINAIRE

Tel qu’il en a été fait mention ci-dessus, les compétences législatives sont partagées entre
les paliers fédéral et provincial. De nombreux domaines attribués a'un oul’'autre des deux
paliers peuvent étre touchés par les droits économiques, sociaux et culturels, mais les
exemples les plus évidents sont les suivants. Le Parlement fédéral est compétent en matiére
d’assurance-chomage'”, des Indiens et des terres qui leur sont réservées'®’ ainsi que de
établissement, du maintien et de 'administration des pénitenciers'*'. Pour leur part, les
assemblées législatives des provinces sont compétentes en ce qui concerne la propriété et
les droits civils dans la province'* - par exemple, les questions de logement, de pension
alimentaire ou de relations de travail - et généralement toutes les mati¢res de nature
purement locale ou privée'*’ - par exemple, la compétence provinciale en matiére de santé.
Les provinces sont également compétentes en matiére d’assistance sociale'* et d’éduca-

145

tion . Certaines compétences sont partagées entre les paliers législatifs fédéral et provincial.

. \ . . 4
Enl'occurrence, ils possédent tous deux des pouvoirs de taxation'*

et le palier fédéral peut
légiférer en matiére de pensions de vieillesse & condition de s’harmoniser avec les disposi-

tions provinciales concernées'”’.

Les deux paliers législatifs ont fait usage de leurs pouvoirs dans ces matiéres et, de fagon
générale, la législation ordinaire fédérale et provinciale met en ceuvre les obligations du
Canada en vertu du PIDESC (existence d’'un régime d’assurance et d’assistance sociale,
d’un systéme de santé et d’éducation, protection contre la perte de travail injustifiée et
garanties concernant les conditions de travail, y inclus un salaire minimum, etc.). Par
contre, lalégislation ordinaire ne contient pas de catalogue de droits économiques, sociaux
et culturels dans 'abstrait.

Cette absence de garanties explicites en matieére de DESC est d’ailleurs 'un des principaux
points de préoccupation du Comité DESC suite a I'examen des 4 et 5° rapports étatiques

139 Loi constitutionnelle de 1867, supra note 3, art 91.2 A.

140 Ibid, art 91.24.

141 Ibid, art 91.28.

142 Ibid, art 92.13.

143 Ibid, art 92.16.

144 Relevant soit de I'article 92.13, soit de I'article 92.16 de la Loi constitutionnelle de 1867, supra note 3. Voir
Reference Re Authority to Perform Functions Vested by Adoption Act, The Children of Unmarried Parents
Act, The Deserted Wives’ and Children’s Maintenance Act of Ontario, [1938] SCR 398 [Re Adoption Act].

145 Loi constitutionnelle de 1867, supra note 3, art 93.

146 Ibid au para 91.3 et 92.2.

147 Ibid, art 94 A.
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du Canada'*. Dans ses observations finales en 2006, le Comité dénonce le fait que le Canada
n’ait pas donné suite aux recommandations du Comité formulées en 1993 et 1998 concer-
nant, notamment:

[1’absence de droit a réparation pour les particuliers lorsque les autorités
n’appliquent pas le Pacte, résultant de I'insuffisance dans la législation interne
de dispositions traitant des droits économiques, sociaux et culturels énoncés
par le Pacte, le manque de mécanismes permettant d’assurer Iapplication
effective de ces droits, le fait que les autorités ont engagé leurs tribunaux a
privilégier une interprétation de la Charte canadienne des droits et libertés
revenant a refuser toute protection des droits consacrés dans le Pacte, et
linsuffisance de laide juridique civile, en particulier pour les droits
économiques, sociaux et culturels.'*’

D’autres points critiques soulevés par le Comité de fagon répétée sont: I'inexistence d’un
droit exécutoire a une assistance sociale suffisante reconnue a toutes les personnes néces-
siteuses sur une base non discriminatoire et les incidences néfastes de certains programmes
de mise au travail des allocataires sociaux; les disparités qui persistent entre les peuples
autochtones et le reste de la population canadienne en matiére de jouissance des droits
énoncés dans le Pacte, ainsi que la discrimination dont sont toujours victimes les femmes
autochtones en matiére de biens matrimoniaux; I'absence d’un seuil de pauvreté officiel;
'insuffisance du salaire minimum et de I'assistance sociale pour assurer la réalisation du
droit de tous a un niveau de vie décent et 'autorisation qu’ont les provinces et territoires

de déduire le montant des allocations familiales versées au titre de la Prestation nationale

. ’ s .« e . . 50
pour enfants du montant de I'aide versée aux parents bénéficiaires de I'aide sociale™".

148 Conseil économique et social, Quatriémes rapports périodiques présentés par les Etats parties en vertu des
articles 16 et 17 du Pacte: Canada, E/C12/4/Add1528, 28 octobre 2004, en ligne: <http://tbinternet.ohchr.org/
_layouts/TreatyBodyExternal/Countries.aspx?CountryCode=CAN&Lang=EN>; Conseil économique et
social, Cinquiémes rapports périodiques présentés par les Etats parties en vertu des articles 16 et 17 du Pacte:
Canada, E/C12/CAN/5, aolt 2005, en ligne: <http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Coun-
tries.aspx? CountryCode=CAN&Lang=EN>.

149 Observations finales du Comité des droits économiques, sociaux et culturels: Canada, supra note 118 au para
11b).

150 Ibid au para 11. Les problémes soulevés par la société civile durant ce cycle d’évaluation sont résumé dans
le document «Compilation of Summaries of Canadian NGO Submissions to the UN Committee on Economic,
Social and Cultural Rights in Connection with the Consideration of the Fourth and Fifth Periodic Reports
of Canada» (E/C.12/36/3). Pour une perspective québécoise sur la mise en ceuvre du PIDESC, voir Ligue
des droits et libertés, Rapport social, 2006, en ligne: <http://liguedesdroits.ca/wp-content/fichiers/rap-2006-
03-00-rapport_social.pdf>. Le Canada a soumis son rapport faisant état de la mise en ceuvre du PIDESC
pour la période 2005-2009 en 2012 (Doc. U.N. E/C.12/CAN/6). Il n’a pas encore été évalué par le Comité
DESC.
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3.8 GARANTIES INSTITUTIONNELLES DES DROITS SOCIAUX

EnT’absence de garanties expresses en matié¢re de DESC, aucun organisme ayant la mission
explicite de la protection ou de la promotion des DESC n’existe au niveau fédéral. Pour la
seule province ou de telles garanties existent, le Québec, la Commission des droits de la
personne et de la jeunesse est chargée du mandat d’assurer la promotion et le respect de
tous les droits énoncés dans la Charte québécoise”". Relativement aux DESC, la Commission
s’est par le passé montrée militante en leur faveur. Dans son bilan a I'occasion du 25°
anniversaire de la Charte, elle s’est prononcée pour le renforcement des DESC énoncés a

2
52 D’autres

la Charte québécoise, notamment par I'inclusion de ces droits a son article 52
organismes ceuvrant pour la promotion et la protection des droits sociaux en tant que tels

ne sont pas prévus au Québec.

Par ailleurs, toutes les provinces comptent des tribunaux administratifs chargés de régler
les différends dans leurs domaines de spécialisation respectifs, certains de ces domaines
touchant les droits sociaux'”. Au niveau fédéral ainsi que dans toutes les provinces, on
retrouve ainsi un Tribunal ou une Commission des droits de la personne (Human Rights
Tribunal ou Commission) — dont la compétence se limite, généralement, aux différends
concernant les questions de discrimination - et une Commission des relations de travail
(Labour Relations Board). L’Ontario compte également un Tribunal de l'aide sociale et
une Commission d’appel et de révision des services de santé. Le Québec connait la Régie
du logement et la Commission de la santé et de la sécurité au travail. L'efficacité de ces
tribunaux - pour ce qui est de la protection des droits sociaux — dépend de la législation
en vigueur.

151 Charte québécoise, supra note 19, art 57.

152 Commission des droits de la personne et de la jeunesse, Aprés 25 ans: La Charte québécoise des droits et libertés,
Volume 1: Bilans et recommandations, 2003 a la p 21, en ligne: <http://www.cdpdj.qc.ca/publica-
tions/bilan_charte.pdf>.

153 A titre d’exemple, nous retrouvons les instances suivantes: Tribunal canadien des droits de la personne,
British Columbia Human Rights Tribunal, British Columbia Workers’ Compensation Appeal Tribunal,
Alberta Human Rights Commission, Alberta Labour Relations Board, Saskatchewan Human Rights Com-
mission, Saskatchewan Labour Relations Board, Commission des droits de la personne du Manitoba, Manitoba
Labour Board, Commission de révision des services a 'enfance et a la famille (Ontario), Tribunal des droits
de la personne de I'Ontario, Tribunal des droits de la personne (Québec), Commission du travail et de
I'emploi du Nouveau Brunswick, Nova Scotia Human Rights Commission, Nova Scotia Labour Board,
Commission des droits de la personne de I'fle-du-Prince-Edouard, Prince Edward Island Labour Relations
Board, Law Society of Newfoundland and Labrador, Newfoundland and Labrador Human Rights Commission,
Newfoundland and Labrador Labour Relations Board.
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3.9 LES DROITS SOCIAUX ET LE DROIT COMPARE

Puisque les protections de droits sociaux sont peu nombreuses en droit canadien, le Canada
ne se préte pas comme « modele » dans le domaine. Pour ce qui est de la Charte québécoise,
I'intégration qu’elle fait des DESC ne fut suivie ni par les autres provinces dotées de chartes
des droits par la suite, ni au niveau national (Charte canadienne). Au moment de son
adoption, la Charte québécoise fut surtout influencée par le PIDESC, mais non pas par
d’autres systéemes étrangers.

Tel qu’il I'est expliqué dans les deuxiéme et troisiéme sections de ce rapport, peu de
jurisprudence traitant explicitement des DESC existe au Canada. En outre, les quelques
exceptions ne font pas preuve d’'une approche de droit comparé. Malgré le fait que la Cour
supréme cite relativement fréquemment des décisions étrangeres'™, la jurisprudence dans
le domaine des DESC provenant, par exemple, de 'Afrique du Sud, de I'Inde ou de la

Colombie, n’ont jamais trouvé considération par le plus haut tribunal du pays, ni par
d’autres tribunaux canadiens.
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4 SociaL RiGHTs IN THE REPUBLIC OF CYPRUS

Constantinos Kombos'

4.1 INTRODUCTION

The definition of the precise position and status of social rights in national and international
legal orders and the description of their interaction with other types of more traditional
fundamental rights, that are political and civil in nature, have proved to be a complicated
and demanding task. The reasons are both historical and conceptual, while at the same
time the debate is not merely theoretical, since the adoption of a specific theoretical
standpoint as regards social rights is bound to influence the assessment of the protection
reserved for social rights at the practical level. Consequently, this paper has as task the
description and evaluation of the status of social rights in the legal order of the Republic
of Cyprus, yet without being detached from the theoretical debate that underpins the
concept of social rights. It must be noted from the outset, that the existing legal analyses
on the issue of social rights in Cyprus are still at an infant stage, given the fact that the
establishment of legal schools is a recent development. Therefore, the focus is placed on
the existing case law, which is rich, and on the general theoretical discourse taking place
internationally.

In terms of methodological approach, the study uses the theoretical framework and premises
relating to social rights as the foundation for adopting a yardstick for assessing the quality
of protection that the Cypriot legal order affords to social rights. In structural terms, the
study is divided into four parts: (a) the identification and hierarchical status of social rights
as well as the international dimension of protection for social rights, (b) the effectiveness
of protection for social rights from the perspective of the judiciary, (c) the implementation
and supervision mechanisms with reference to the judicial structure and protection
framework and (d) the role of general principles of law.

The argument submitted states that the concept of social rights has been present and
active in the Cypriot legal order from the moment of the constitutional genesis and the
specific constitutional setting and structure has proved to be effective, progressive and
forward-looking especially due to the special relationship that the Constitution, and the

*  Dr. Constantinos Kombos, assistant Professor of Public Law, Law Department, University of Cyprus. An
amended part of this study forms part of a larger paper coauthored with Arestis, G., Constantinides, A. and
Paraskeva, C. that is yet to be published. The present contribution rests solely on the work of the author.
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judiciary, has had with the European Convention for the Protection of Fundamental
Human Rights (hereafter, ECHR). Moreover, the overly complex system of repetitive
horizontal and vertical checks in balances that the Cypriot Constitution adopted has had
a rather positive impact in creating a plethora of procedural avenues for addressing
infringements of constitutional provisions, thus placing the judiciary at the epicentre of
protection for fundamental rights. In the light of the unique approach of the judiciary that
has been willing to engage into a comparative juridical analysis and to rely on the ECHR
and the findings of the European Court of Human Rights (hereafter, ECtHT). Overall, the
legal system of Cyprus has been progressive in placing social rights in a secure position.
Nonetheless, the approach has not been systematic and consistent and there are examples
of back-tracking in the jurisprudence.

In terms of terminological clarity, the term social rights is used in the current context
as referring to the constitutionally attributed competence that aims to satisfy those essential
interests necessary for the dignified survival of the citizen.'

4.2 SociAaL RicHTS AND THE CYPRIOT PARADIGM

4.2.1 Cyprus and Its General Legal Context

The Constitution of the Republic of Cyprus can be seen as unique in inception and com-
plexity.” The Constitution represented the final act of a broader compromise of international
proportions between Greece, Turkey and Great Britain, with the former two being regarded
as the rightful representatives of the interests of the two main communities residing in the
island and with the latter being the colonial power that governed Cyprus. Therefore, the
two main communities of Turkish-Cypriots and Greek-Cypriots that consisted around
18% and 70% of the population were from the outset attached to the so-called ‘mother
lands’; thus, their symbiosis became a matter for the international community rather than
a purely domestic internal issue. Moreover, both communities had entered into a collision
course with conflicting objectives and divergent aspirations. As far as the Greek-Cypriot
community was concerned, their only aim was the expression of the principle of self-
determination whereby the people of Cyprus would determine their future after
decolonisation and that people had already expressed its desire in a referendum organised
in 1950 where the overwhelming Greek-Cypriot majority voted in favour of unification
with Greece. Therefore, from a Greek-Cypriot perspective the vast majority of the people
of Cyprus had expressed its right to self-determination and that decision could not be

1 See Katrougalos, G., Social Rights, (Athens: Ant. Sakkoulas, 2006), p. 13.
2 Tornaritis, C., Cyprus and Its Constitutional and Other Problems (Nicosia, 2nd ed., 1980), pp. 54-66.
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cancelled by the opposing views of the minority as that would defeat the principle of self-
determination and would compromise the essence of the democratic principle. On this
basis, the Greek-Cypriots fought against the British for four years (1955-1959) demanding
unification with Greece. On the other hand, the Turkish-Cypriot minority opposed the
unification with Greece and asked for separate expression of the right to self-determination
that would in effect result to partition of the island and dual unification with Greece and
Turkey, respectively. In pursuing that objective the Turkish-Cypriots were supported by
Turkey and were encouraged by the British in their attempt to use the classic maxim of
‘divide and rule’. Therefore, the two communities approached the moment of decolonisation
with separate and divergent objectives and with a feeling of strong disappointment, lack
of common vision and lack of proper autonomy given the highly influential role of the
external powers.’

In terms of the constitutional setting, the Cypriot Constitution is the outcome of
international law in its bizarre form. In specific, the process of decolonisation and the
transfer of power to a newly formed independent State were decided in principle and in
detailed content in Zurich by Greece and Turkey, in the physical absence of the legally
responsible entity that was the colonial power. That paradox is significant as Great Britain
within days of the conclusion of the international agreement between Greece and Turkey
stated its acceptance of all the terms with just one single addition in relation to the status
of the bases it was to retain on the island. The Zurich agreement had 17 points that would
form the core of the new State and those were to be the framework and the content of the
new Constitution. Therefore, the right of self-determination and more importantly the
right to exercise primary constitutive power found no expression in the case of Cyprus.
This pathogeny of the Constitution has been a significant factor in the latter collapse, as
the absence of the expression of the will of the people in combination with the feeling of
disappointment that related to the non-unification with Greece, partly removed from the
Constitution one of its fundamental functional features: symbolic status that flows from
the expression of constitutive power by the people and that results in the special hierarchy
of and attachment to the Constitution by the people.

The Cypriot Constitution® was designed to serve as a compromise between the two
communities through the creation of an independent State, where the rights of the

3 On the historical aspect, see Kyriakides, S., Cyprus: Constitutionalism and Crisis Government (University of
Pennsylvania Press, 1969); Polyviou, P., Cyprus: The Tragedy and the Challenge (Washington, DC: American
Hellenic Institute, 1975).

4  Loizou, A., The Constitution of the Republic of Cyprus (Nicosia, Cyprus, 2001), pp. 12-31; Nicolaou, L., The
Control of the Constitutionality of the Laws and the Separation of Powers of the State Institutions of Cyprus
- Constitutional Regulation and the Evolution of the Law of Necessity (Athens: Sakkoulas, 2000), pp. 105-34;
Stavsky, M., “The Doctrine of State Necessity in Pakistan” (1983) 16 Cornell International Law Journal 341,
pp. 355-58; Evriviades, M., “The Legal Dimension of the Cyprus Conflict”, (1975) 10 Texas International
Law Journal 227; Tornaritis, 1980, pp. 54-77.
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minority were to be entrenched in a manner and scale that would ensure the failure of any
attempt by the Greek-Cypriots to impose unification with Greece. In attaining that
objective, the three interested States (Greece, Great Britain and Turkey) were given
extraordinary powers of intervention in case of arrant constitutional anomaly, thus pro-
viding a rare paradigm in international law where an independent State is in effect at best
operating under the auspices and the aegis of foreign powers and at worse indirectly con-
trolled.

Surmising, the factors that one must have in mind before engaging into the study of the
Cypriot Constitution are historical, political and finally legal in nature. In specific, there
is the feeling of utter disappointment of the Greek-Cypriot majority with the solution of
independence, given the long struggle for unification with Greece, the feeling that the view
of the majority as expressed via self-determination should have been respected and the
strong reaction to the fact that the decided independence was in effect imposed in the most
absolute terms upon the Greek-Cypriots. Moreover, there is the feeling that the formation
of even an independent State was ill-conceived and was in effect designed in order to create
a semi-independent alas supervised State that would be closely observed and scrutinised
by external powers, thus neutralising for a second time the role of a majority in a democratic
system. In addition, the final outcome of the preceding international arrangement was a
Constitution that lacked the necessary symbolism. This problem has an added complexity
given the constitutional paradox whereby the Cypriot Constitution was granted to the new
State with minimal room for subsequent alteration of its basic principles. As a corollary,
that process excluded any effective expression of primary constitutive power by the people,
thus alienated the people from the Constitution and its symbolic importance.

In the aforementioned context, the content per se of the Constitution proved to be overly
rigid and has been accurately described by De Smith as being conceived “by a constitution-
alist and a mathematician in nightmarish dialogue”.” Nonetheless, the provisions on human
rights seemed to provide a notable exception whereby in Part II of the Constitution 1960,
the protection reserved for fundamental rights proved to be innovative both textual and
in judicial pronouncements.

5 De Smith, S. A., The New Commonwealth and Its Constitutions (London: Stevens, 1964), at p. 284.

60



4  SociAL RIGHTS IN THE REPUBLIC OF CYPRUS

4.2.2 Cyprus and Human Rights Provisions-Introducing the Social Part and
the Impact of External Sources

The Constitution 1960, as explained supra, has its foundations in the London Agreement,”’
which provided for the formation of a Joint Commission in Cyprus responsible for the
finalising the document of the constitution as that had been defined in the constitutional
framework that the London Agreement created.” Specific to that arrangement was the
appointment of an independent legal expert, Professor Marcel Bridel, the University of
Lausanne.’ The Greek and the Turkish delegations submitted separate drafts for the Con-
stitution, which contained a distinct part focusing on the protection of human rights, while
the common approach that both drafts adopted was the placed emphasis solely on tradi-
tional political and civil rights. The independent expert, Professor Bridel, can be credited
with the introduction of social rights in the Constitutional bill of rights, with the represen-
tations of the two communities adopting Bridel’s holistic approach.” Therefore, the 1960
Constitution contains in Part IT an extensive bill of rights that includes social rights. The
constitution of the Republic of Cyprus by a series of articles guarantees to the individual
certain social and economic rights which are to be exercised within the framework of
public interest and common good."

Before identifying the specific content and variety of protected social rights in the
Constitution of the Republic of Cyprus, it must be pointed out that the Constitution adopts
an ideologically neutral position as regards the economic, social and political structuring.
That neutrality is nonetheless not value-free, since the Constitution strikes a careful balance
between liberalism and protectionism, in the sense that the individual is guaranteed the
necessary space and freedom of choice for engaging into its preferred commercial and
professional activity, while simultaneously providing the safety net for maintaining social
cohesion and equalitarian justice. Therefore, a social welfare state is underpinning the
considerable margin of freedom provided to the free economic agent, in a manner akin
to that adopted in the German Grundgesetz (Articles 20 and 28) providing for the Sozial-
staatsprinzip (social state). Accordingly, the German jurisprudence has seen the individual
actor as not that of an isolated sovereign individual. The Basic law has resolved the tension
of the individual much more in the sense of relations to society and ties of a person to

6  Cmd. 679, 19 February 1959, between the Governments of the UK, Greece and Turkey and the leaders of
the Greek and Turkish Community of Cyprus.

7  Tornaritis, 1980, available at <www.kypros.org/Documents/Tornaritis/docs/nicosia.html>, pp. 28-53.
Accessed 18/10/2015; Tornaritis, C., The Public Law of the Republic of Cyprus (Nicosia), pp. 5-32.

8 See the original work by Tornaritis, 1980, available at <www.kypros.org/Documents/Tornari-
tis/docs/social.html>, p. 2. Accessed 18/10/2015.

9  Ibid. Tornaritis clarifies that Bridel recommended liberty to work, trade and industry, liberty of contracts
and the right to strike.

10 Ibid.
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society at the same time without infringing his own worth ... the individual must put up
with those limitations on his freedom of action which the legislator draws for the care and
advancement of communal social life within the boundaries of what is generally reasonable
in the given circumstances provided that the independence of the person is preserved at
the same time."'

Needless to say, the textual and judicial approach to social rights in the Cypriot legal order
is in no way a parallel of the German approach; a rather more limited approach has been
adopted, as explained infra. The careful balancing between free economic activity and the
welfare state is derived from numerous constitutional provisions construed in conjunction
with each other.

4.3 IDENTIFICATION, HIERARCHICAL STATUS AND EFFECTIVENESS OF
PROTECTION FOR SocCIAL RIGHTS: THE PERSPECTIVE OF THE JURIDICAL
APPROACH

The Constitution 1960 provides for numerous rights of social content, which are analysed
in turn in terms of content, with sporadic reference to relevant case law in this section. A
full review of the jurisprudence is the task of the next section.

In specific, Article 9 of the Constitution provides that:

Every person has the right to a decent existence and to social security. A law
shall provide for the protection of the workers, assistance to the poor and for
a system of social insurance.

Certain observations can be made as regards this provision. Firstly, the provision contains
different yet rights-related concepts, namely ‘decent existence’, ‘right to social security’
and also an obligation imposed on the State to offer (i) protection to a specific class of
beneficiaries (workers), (ii) assistance to the poor (yet with not defining either the compo-
sition of that class or the criterion for it), and (iii) a system of social insurance.

Secondly, the provision is a partial reflection of Article 25 UDHR that provides that:
Everyone has the right to a standard of living adequate for the health and well-
being of himself and of his family, including food, clothing, housing and

medical care and necessary social services, and the right to security in the event

11 4BVerfGE7,15-16 (Investment Aid Case, 1954). Similarly in BVerfGE 80, 137, 6 June 1989, Reiten im Walde
(Riding in the Woods).
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of unemployment, sickness, disability, widowhood, old age or other lack of
livelihood in circumstances beyond his control.

The UDHR provision includes a type of yardstick for setting the minimum
content for ‘decent existence’, whereas the Constitution 1960 omits, and rightly
s0, to provide a specific definition of the concept of ‘decent existence’ or a
measuring criterion.

Thirdly, the attachment of a specific meaning to ‘decent existence’ is according to
Tornaritis inferred from the comprehensive analysis of the “whole tenor” of the provision.'”
Therefore, “the state has an obligation to create and maintain such conditions of living,
of work and of health as to enable every person to enjoy a standard of living adequate for
the health and well-being of himself and his family”."> Moreover, Tornaritis argues that
Article 9 can be seen as having two parts, with the second part specifying the practical
steps that the State has to take in order to ensure the realisation of the more vague first
part that refers to decent existence."

Given the preceding observations, it must be noted that judiciary had to provide
interpretations that would clarify two issues: firstly, the meaning of ‘decent existence’, and
secondly, the nature of the obligations (programmatic directives or concrete legislative
steps) derived from Article 9 and its justiciability.

The response has been immediate, since the judiciary from the early stages of the
republic has undoubtedly accepted the justiciable and autonomously standing status of
Article 9, as was established in the decision in the case of Papafilippou v. Republic.”
According to Loizou,' the Supreme Constitutional Court in the given case held that
individuals are not entitled under administrative law to demand from the Council of
Ministers the preparation and introduction to the House of Representatives of a specific
bill” promoting decent existence. Therefore, the Constitution in Article 9 imposed a specific
obligation on the State to take action, but the assessment of that actions can take place
only after its materialisation and surely not in abstract and not in terms of demanding
specific measures to be taken even before the State had taken steps to comply with its
obligations under Article 9. Put differently, under the principle of the separation of the
powers, the judiciary has the duty to supervise the compliance of the executive and the
legislature with the substantive obligation set out in Article 9 of the Constitution, but that

12 Tornaritis, 1980, available at <http://www.kypros.org/Documents/Tornaritis/docs/social.html>, p. 10.
Accessed 18/10/2015.

13 Ibid, p. 11.

14 Ibid.

15 Papafilippou v. Republic, 1 RSCC, p. 62, at p. 64.

16 Loizou, A., The Constitution of the Republic of Cyprus [Zvvtaypa Kvnprakng Anpokpartiog], (Nicosia, Cyprus,
2001), pp. 50-1.

17 Emphasis added.
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supervision can take place only if there has been a prior specific action of the State, in the
form of a particular provision of Law, that can provide the basis for examining whether it
ensure a decent existence in each particular case."®

Moreover, Article 9 of the Constitution does not specify a right to a specific type of
pension and does not provide for a right to social pension. This has been provided by the
legislation in order to provide cover to those that remain uninsured by being outside the
framework of the legislation on social insurance."”

In the cases Hadjisavvas v. Republic and Kaoulas v. Republic, the applicant claimed
that Article 38(1)(d) tov of the Law on Social Insurance (Law 41/1980), that connects the
disability pension with contributions, is contrary to Article 28 of the Constitution that
applies the principle of equality, as well as contrary to Article 9 on decent existence.
However, the Supreme Court held that the provision of Article 9 cannot be construed by
the Court in a manner that attributes specific monetary value to the provision.”

In the case of Municipality of Pyrgon it is stated that Article 9 on decent existence may
provide to the individual and as a corollary to a municipal authority, a valid ground for
challenging decisions affecting the environment in which the applicants live.*' As with the
right to life that is guaranteed under Article 7.1 of the Constitution, so the right to decent
existence in Article 9 of the Constitution is defined as an autonomous right, thus expanding
the scope of its application.”

In addition, the justiciable nature of Article 9 is further supported by the scope-setting
provision of Article 35 under which “the legislative, executive and juridical authorities of
the Republic shall be bound to secure, within the limits of their respective competence,
the efficient provisions of this Part”. Therefore, Article 9 as construed under the scope set
by Article 35 contains substantive constitutional obligations for the State, with the courts
also being obliged to supervise the application of the relevant provisions.

Nonetheless, the issue of whether Article 9 contains programmatic in nature provisions
does not seem to be a simple one. In Katsaras Panayiotis and Others,” the Supreme Court
stated that in the context of Article 9 of the Constitution, the therein contained obligations
must be construed as containing “directives tending to promote ‘decent existence’, ‘social

18 See also Tasoula Pelidi and others v. the Republic, through the Social Insurance Department, Recourse No.
1650/1999, dated 15 June 2001.

19 Pelide v. Republic, Case 1650/99, 789/00, 15 June 2001.

20 A. Hadjisavvas v. Republic, Case 396/2005, 31 July 2006; Kaoulas v. Republic, Case 407/2009, 18 March 2011
(where reference was made to the classic decision in Dias United Publishing Co. Ltd v. Anuoxpatiag (1996)
3 CLR 550 and to Vrountou v. Republic, Case 3830, 3 June 2006).

21 Ibid; Municipality of Pyrgon (1992) CLR 223, Case 671/91, 31 January 1992; Republic v. CI Geriou, Appeals
2156 and 2158, 27 February 1998; Judge Pikis in Sophocleous v. Republic (1986) CLR 2220, Case No. 76/85,
20 September 1986.

22 Republic v. CI Geriou, Appeals 2156 and 2158, 27 February 1998.

23 Katsaras Panayiotis and Others v The Republic of Cyprus through the ministry of Labour and Social Insurance
and Others (1973) 3 CLR 145, at p. 150.
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security’, ‘social insurance’, ‘protection of the workmen’”.** Nonetheless, the reference to
directives should not be construed as downgrading the nature of the substantive nature
of the obligations created by Article 9; rather, there must be a clear distinction between
substantive obligations to act and substantive obligations to act that are judicially supervised.
Therefore, the obligations of Article 9 are substantive obligations but they can be judicially
scrutinised only after the State organs undertook action in order to attempt to comply
with Article 9. There can be no judicial intervention in terms of Article 9 compliance in
abstracto, but only in specific context that a legislative act had created and on a case-by-
case basis.

The status of Article 9 has been explained clearly by the Supreme Court in Apostolides
Georghios and Others™ where it was held that “Article 9 has the effect of placing social
rights on an equal footing with political rights, both fundamental under the Cyprus Con-
stitution, as well as the universal declaration of human rights proclaimed by the General
Assembly in 1948”.% In specific, the Court found that the Termination of Employment
Law, 1967 (Law 24/67) was enacted in discharge of the specific obligations of the State
under Article 9 and that the temporary suspension of redundancy payments was a measure
designed to protect the institution of redundancy payments for the sake of the longer-term
interests of workers. Moreover,

there was nothing before the Court proving that the temporary suspension of
redundancy payments constituted, in the grave circumstances that followed
the Turkish invasion, a departure from the constitutional dictate to provide
for workers and the poor a system of social security compatible with the means
of the State.”

Accordingly Law 1/75 was not found to be contrary to Article 9 of the Constitution. The
Supreme Court also held that:

the repeal or modification of a law granting social security, is far from being
in itself conclusive about the discharge of the obligations of the State under
Article 9. The whole field of social legislation must be reviewed and examined
in order to ascertain whether, at anyone time, the sum total of the measures of
social security are proportionate to the means of the State. This, in turn, would
require a dual exercise involving examination of the compass of social legislation

24 Emphasis added.

25 Apostolides Georghios and Others v The Republic of Cyprus through the Ministry of Labour and Social
Insurance and Others (1982) 3 CLR 928.

26 Ibid., at p. 932.

27 1Ibid,, at p. 932.
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in its entirety on the one hand, and the socio-economic climate of the country,
on the other.”

Therefore, the economic situation and capacity are relevant factors to be taken into account
when assessing the compliance with Article 9.

Finally, the issue of defining ‘decent existence” has not taken a specific form and the Court
has yet to provide a definition of the term, but since the court in effect engages in a specific
evaluation of a specific legislation as to whether it ensures decent existence, the criterion
can be inferred to be that of the reasonable man.

Article 25(1) provides that “Every person has the right to practice any profession or to
carry any trade or business”.

In this provision the Constitution adopts a classic balancing approach that is universally
present in constitutional settings.” On the one hand, it safeguards the conditions that are
essential for utilising the potential of the free economic actor by providing freedom to
select profession or exercise any business. On the other hand, the Constitution sets real
limits and boundaries on the exercise of such a freely selected profession and business,
with the State reserving the power to regulate it for the protection of the rights of others
or of the community at large.

Therefore, the choice of vocation is supposed to be an act of self-determination, a free
decision of the individual will. It must as far as possible remain unaffected by interferences
from state power. By exercising his vocation, the individual takes a direct part in social
life. Limitations can be imposed on the individual here in the interests of others and of the
general public. The more the individual’s right to free choice of vocation is in question,
the more powerful the effect of his claim to freedom. The greater the disadvantages and
risks to the community from completely free exercise of vocation, the more pressing the
community’s protection becomes.

If an attempt is made to take both requirements into account in the most effective way
possible, the solution can only be found in each case by careful balancing [Abwdigung] of
the importance of the opposing (and possibly actually conflicting) interests.

It must also be noted that the regulatory power of the State is expressly reserved by Article
25 and according to Tornaritis is not forming part of the general police power of the state.
This specificity is significant since any restriction imposed has to be theme specific and

28 Ibid, at p. 943.
29 See, for example, the decision of the German Federal Constitutional Court in BVerfGE 7, 377
(“Apothekenurteil”) (Pharmacy Judgment).
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cannot be deducted from the generalised intention to safeguard public interest at large.”
Moreover, according to Article 25(2):

the restrictions must be provided by law and should relate regarding a profession
exclusively to the qualifications usually required for the exercise of such profes-
sion or necessary only in the interests of the security of the Republic or the
constitutional order or the public safety or the public or the public health or
the public morals or for the protection of the rights and liberties guaranteed
by the constitution to any person or in the public interest.

In this sense, the Supreme Court accepted in Kyriakides Christodoulos (No. 2)*' that lim-
itations can be imposed by the State on the exercise of Article 25(1) and as such “is an
exercise of the police powers of the State, as understood in a technical sense in Constitu-
tional Law. So paragraph 2 of Article 25 must be regarded as a constitutional provision
enabling the exercise of such police powers within certain limits”.”* Interestingly enough,
the Court went on to state that “The exercise of police powers by the legislative authority
is not subject to judicial control in so far as its wisdom, adequacy or practicability are
concerned”,” citing to that effect classic US precedent.* The point was that the exercise
of regulatory powers was subject to judicial review and that “the determination by the
Legislature of what constitutes proper exercise of police powers is not final or conclusive,
and it is subject to supervision by Courts acting within their competence in order to ensure
that it is confined within the due limits”.”

In re Ali Ratip,” it was stated that the freedom guaranteed under Article 25 is not
merely theoretical, while in Police v. Liveras” it was held that Article 25 refers to a direct
and not indirect intervention restriction of the right. Therefore, municipal regulations
that restricted parking were lawful for serving the public interest. In Nicosia Police v.
Georghiou & Others,® the Court examined the constitutionality of Law on Bakeries,

Cap. 177. It was held that the restriction that the law imposed via Article 3 to the opening

30 Tornaritis, 1980, p. 13. Accessed 18/10/2015.

31 Kyriakides Christodoulos (No. 2) The Council for Registration of Architects and Civil Engineers (1965) 3
CLR 617.

32 Ibid,, at p. 626.

33 Ibid.

34 Nebbiav. New York 291 U.S. 502; 78 L. Ed. 940.

35 Ibid. Also citing American authority: Meyer v. Nebraska 262 U.S. 390; 67 L. Ed. 1042, Lawton v. Steele 152
U.S. 133; 38 L. Ed. 385. To a similar effect, see Meridian Trading Co. Ltd. v. Ministry of Commerce and
industry (1987) 3 CLR. 1930 per Judge Pikis; Siampetas Christos v. The Republic of Cyprus through the
Minister of Commerce and Industry and Others (1989) 3 CLR 76.

36 Inre AliRatip, 3 R.S.C.C. 102, 105.

37 Police v. Liveras, 3 R.S.C.C. 65.

38 Nicosia Police v. Georghiou ¢ Others, 4 R.S.C.C. 36.
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of bakeries at night was not necessary for the protection of public health or of the
employees of the bakeries, thus rejecting the two grounds upon which the regulations were
adopted.”

In Georghiou v. Police,” Judge Pikis stated that “only where the limitations restrict the
exercise of the right in a manner that is incompatible with the freedom that the Constitution
guarantees, will there be breach of the right”. In specific, the limitations must in general
comply with the different limbs of the proportionality principle. Moreover, in President
v. House of Representatives (No. 2)*' restrictions to the exercise of the profession of car
salesman were found to be arbitrary and unconstitutional for not pursuing any public
interest and also for failing to consider the essential features of the exercise of the profession.

Finally, in Georghiou v. Police,*” it was held that unconstitutionality would arise only
where the necessary restrictions imposed to the freedom to exercise a profession, like the
opening times for shops, have a direct impact on the nucleus of the right protected under
Article 25.1 of the Constitution and where the effect of such limitations is to neutralise the
freedom guaranteed.”

Surmising, the police powers of the State in their regulatory form are taking a specific
content relevant to restrictions imposed by law on Article 25(1). This specificity serves the
purpose of guarantying the exclusion of general and broad arbitrary interference from the
State, while at the same time without depriving the individual from the free choice of
selecting profession and business.

Article 20 provides for the right to education, including the right to free and compulsory
primary education, and liberty of individuals and institutions to give instructions or edu-
cation.* In specific, Article 20(1) states that:

Every person has the right to receive, and every person or institution has the
right to give, instruction or education subject to such formalities, conditions
or restrictions as are in accordance with the relevant communal law and are

39 See also District Officer Nicosia and Others v. Michael, 4 R.S.C.C. 126, Police v. Lanitis Bros Ltd (Coca-Cola),
3 R.S.C.C. 10, Kontos v. Republic (1974) 3 CLR 112, Marabou Floating Restaurant Ltd v. Republic (1973) 3
CLR 397, Meridien Trading v. Minister of Commerce (1987) 3 CLR 1930, Eleourghia Pettemerides v. Republic
(1988) 3 CLR 1880, xar Vorkas and Others v. Republic (1984) 3 CLR 757.

40 Georghiou v. Police, Criminal Appeals 6759, 6801, 6802, 8 December 1999.

41 President v. House of Representatives (No. 2) (1993) 3 CLR 165.

42 Georghiou v. Police, Criminal Appeals 6759, 6801, 6802, 8/12/1999.

43 See also NANOKA LTD v. Police, Criminal Appeal 6938, 12 July 2001; Andronikos Vassiliades Ltd v. Police,
Criminal Appeals 6786 and 6800, 19 October 2001.

44 Report by the Republic of Cyprus, On the Implementation of the ICSECR, March 2009,
<www.olc.gov.cy/olc/olc.nsf/0/0aa954e8aee4b23bc225758d001bf48b/$SFILE/ Answers %20t0%20Issues%20-
%20Questions.pdf>, p. 3. Accessed 18/10/2015.
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necessary only in the interests of the security of the Republic or the constitu-
tional order or the public safety or the public order or the public health or the
public morals or the standard and quality of education or for the protection of
the rights and liberties of others including the right of the parents to secure for
their children such education as is in conformity with their religious convictions.

It is significant to note that the provision is broader than Article 2 of Protocol 1 ECHR
that states

No person shall be denied the right to education. In the exercise of any functions
which it assumes in relation to education and to teaching, the State shall respect
the right of parents to ensure such education and teaching in conformity with
their own religions and philosophical convictions.

The broadness of the Constitutional provision relates primarily to the emphasis placed in
paragraph 2 of Article 20 where it is provided that “Free primary education shall be made
available by the Greek and the Turkish Communal Chambers in the respective communal
primary schools”. According to Loizou, the compulsory primary education that will be
free creates obligations for the parents and responsibilities for the State.*

In terms of those obligations in relation to the free nature of education, it has been
held that they do not extend to subsidising higher studies abroad as the decision in Con-
stantinides George® established. In that case, it was held that the right to receive education,
which is safeguarded under Article 20 of the Constitution, is clearly, applicable only to
education in Cyprus and not to education abroad.”

In terms of freedom of choice, in the case of Stella Theodoulidou™ the applicants challenged
the decision of the educational authorities that restricted the exercise of free choice for
registration at the school of their choice. The applicants argued that the restriction violated
their right to education guaranteed in the Constitution under Article 20. The Supreme
Court held that the right to education refers to the liberty of parents to choose between
public and private education for their children and not the liberty to choose which public
school their children will attend.”

45 Loizou, A., The Constitution of the Republic of Cyprus (Nicosia, Cyprus, 2001), p. 131.

46 Constantinides George v. The Republic of Cyprus through the Minister of Finance (1967) 3 CLR 483.

47 Tbid,, p. 491.

48 Theodoulidou Stella v Republic (1989) 3 CLR 2605.

49 Report by the Republic of Cyprus, On the Implementation of the ICSECR, March
2009,<www.olc.gov.cy/olc/olc.nsf/0/0aa954e8aee4b23bc225758d001bf48b/$FILE/Answers
%20t0%20Issues%20-%20Questions.pdf>, p. 3. Accessed 18/10/2015.
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In the case The Alpha and the Omega Evangelical Educational Foundation Ltd v. Republic,”
it was claimed that the legislative provision intending to regulate the level of tuition fees
for private schools was unconstitutional. In specific, the argument stated that the provision
infringed the right to enter freely into a contract as that is provided for Article 26 of the
Constitution, as well the right to education and the subsequent right to establish private
schools (Article 20). The Supreme Court held that Article 20 of the Constitution provides
also for the imposition of such restrictions that are necessary for protecting the public
interest, the rights of others and the essence of the right to education in terms of its quality.

Therefore, the establishment of private schools was held to be subject to the limitations
necessary for protecting the public interest. This conclusion was reached by making refer-
ence to the decision of the ECtHR in the Belgian Linguistic case and to cases of the Greek
Conseil d’Etat. Those limitations include the imposition of caps to tuition fees, provided
that the financial viability of the private schools is taken into consideration.

In the case of Kyriaki Kallenou v. Republic, it was held that Article 20 of the Constitution,
as well as relevant provisions of international treaties like Article 2 of the Additional Pro-
tocol of the ECHR and Article 13 of the ICESCR, allow the State to impose the necessary
restrictions in the interest of ensuring the quality of the provided education, subject to not
nullifying the essence of the right. Therefore, the decision as to the number of available
places for applicants to the Educational Academy is constitutional.”

In conclusion, the Constitution offers clear and extensive protection to the right to educa-
tion that is broader than that afforded under the ECHR and at the same time it imposes
those restrictions necessary for safeguarding the quality and unrestricted substantive access
to educational facilities in Cyprus.

Article 21 provides for the right to form and join trade unions. In specific:

1. Every person has the right to freedom of peaceful assembly.

Every person has the right to freedom of association with others, including the right
to form and to join trade unions for the protection of his interests. Notwithstanding any
restriction under paragraph 3 of this Article, no person shall be compelled to join any
association or to continue to be a member thereof.

No restrictions shall be placed on the exercise of these rights other than such as are
prescribed by law and are absolutely necessary only in the interests of the security of the

50 Case 583/89, 31 January 1990.
51 Kyriaki Kallenou v. Republic, Case 610/89, 9 May 1990; Christophorou and Others v. Republic (1985) 3(A)
CLR 272.
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Republic or the constitutional order or the public safety or the public order or the public
health or the public morals or for the protection of the rights and liberties guaranteed by
this Constitution to any person, whether or not such person participates in such assembly
or is a member of such association.

Any association the object or activities of which are contrary to the constitutional order
is prohibited.

A law may provide for the imposition of restrictions on the exercise of these rights by
members of the armed forces, the police or gendarmerie.

According to Tornaritis, “a trade union is a combination whether temporary or perma-
nent of the relations between workmen and employers or between workmen and workmen,
or between employers and employers and includes a federation of trade unions the members
of which are engaged in the same or similar trade or calling”.*

It is also notable that the constitutional protection has a dual effect in the sense that it
protects the exercise of the free choice to either join or not join a trade union, thus elevating
the emphasis on free choice as a higher value than that embedded in organised action in
the form of trade union membership. As Tornaritis rightly observed, “this is in line with
the prevailing trend in Europe where ‘compulsory trade unionism’ is not favoured”.”

In specific, the Supreme Court in Iordanou Iordanis™ adopted a functional approach
in favour of the effective operational capacity of trade unions and of the civil servants’
union in specific, by finding that “existence and the proper and unhindered functioning
of a trade union of public officers is not only a matter of fundamental rights and liberties
(see Article 21 of the Constitution), but it is also a matter directly related to the proper
functioning of the public service, as such”.”

That required the close collaboration between the employer (State) and the trade union
and it took the form of an obligation to consult before transferring a trade union official
in a post that would hinder his capacity to act effectively as a trade union officer. The fact
that the issue was elevated to a matter affecting the functionality of the public service in
general and proper administration in specific, clearly illustrates the judicial willingness to
ensure the substance of Article 21. That of course was qualified with the statement that
such a transfer could not take place “unless there exist compelling reasons to the contrary
and it follows that the Public Service Commission, in each case, has to weigh the needs of
a particular Department as against the wider interests of the public service in general and

has to decide which should prevail, giving due reasons in support of its relevant decision”.”

52 Tornaritis, 1980, p. 20. Accessed 18/10.2015.

53 Ibid.

54 Iordanou Iordanis G v. The Republic of Cyprus through the Public Service Commission (1967) 3 CLR 245.
55 Ibid., p. 248.

56 Ibid.
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Nonetheless, the Constitution also ensures that the functionality of the State is not
endangered by providing for restrictive powers, via legislation, in relation to essential ser-
vices. This matter has proved problematic recently with the members of the police being
allowed to join a trade union after a reasoned opinion by the Attorney General in 2011
that pointed to the constitutionality of such an action on an individual basis and not on
the basis of collective registration of policemen to the civil servants’ union.

Therefore, the right to form and join trade unions must be seen as being distinctly and
expressly protected irrespective of the broader freedom to contract protected under Article
26. That provision states that

1. Every person has the right to enter freely into any contract subject to such
conditions, limitations or restrictions as are laid down by the general principles
of the law of contract. A law shall provide for the prevention of exploitation
by persons who are commanding economic power. 2. A law may provide for
collective labour contracts of obligatory fulfilment by employers and workers
with adequate protection of the rights of any person, whether or not represented
at the conclusion of such contract.

The freedom to contract is closely connected with the employment relationship and
the Constitution expressly reserves the power for the State to intervene in favour of the
weaker party, that is the employees, in order to preserve the social equilibrium.

It can be observed that what is protected under this Article is the right to enter into a
contract that does not necessarily extend to the contractual obligations per se.

As Tornaritis argues, “Rights arising out of a contract are not fundamental rights
guaranteed by the constitution of Cyprus. It is competent, therefore, for the state by legis-
lation to alter the terms and conditions of a contract in the public interest”.” Article 26.1
of the Constitution was also construed in Constantinos Chimonides v. Evanthia K. Manglis.>®
Judge Triantafillides stated:

..., the right under Article 26(1) is not the freedom of contract in the wide sense
of the term, but only the right to enter into a contract. Thus, there is no consti-
tutional prohibition against regulating by legislation, in an emergency or oth-
erwise, the obligations arising under contracts; furthermore, as the right to

57 Tornaritis, 1980 available at <http://www.kypros.org/Documents/Tornaritis/docs/social.html>, p. 18.
Accessed 18/10.2015. For such examples, he cites the Interest law (Cap 150) fixing the maximum rate of
interest at 9% to the Ursury (Framers) Law (Cap 101); the Rent (Control) Law (Cap 86); the rent Control
(Business Premises) Law 1961, the Commodities and Services (Regulations and Control) Law, 1962; the
Agricultural Farmers Relief Law, 1962.

58 Constantinos Chimonides v. Evanthia K. Manglis (1967) 1 CLR 125.
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enter into a contract, guaranteed by Article 26(1), is expressly made ‘subject
to such ... restrictions as are laid down by the general principles of the law of
contract’, and as one of such general principles is that contracts which are
contrary to law are invalid, it is open to Government to regulate, through leg-
islation in force at the time, the manner in which the right to enter into a con-
tract is to be exercised, provided that such legislation is not otherwise contrary
to the Constitution - as, for example, by being contrary to Article 28(2) of the
Constitution.”

The regulatory power of the State is however not nullified but is rather exercised on the
basis of the principle of proportionality.”” This approach is once again in line with the
balancing approach between free economic action and welfare-related protection. In
relation to trade union rights, a specific reference needs to be made to an extremely
important and interesting decision regarding the horizontality of human rights provisions.
In Pasyno v. Republic,” it was held that the right to join a trade union is both positive and
negative in the sense of enabling the creation and joining of a trade union and also of the
right not to join. Moreover, there should be avoidance of an imposed syndicat unique
obligatoire and there must be a guarantee for the pluralisme syndical. The Court also stated
in obiter that the provisions on human rights are simultaneously a shield and a sward,
while their effect is erga omnes and applies equally to private parties (employers). This
extremely interesting approach towards social rights has not been followed in a systematic
manner in other cases.

Article 27 provides for the right to strike:

1. The right to strike is recognised and its exercise may be regulated by law for the
purposes only of safeguarding the security of the Republic or the constitutional order or
the public order or the public safety or the maintenance of supplies and services essential
to the life of the inhabitants or the protection of the rights and liberties guaranteed by this
Constitution to any person.

2. The members of the armed forces, of the police and of the gendarmerie shall not
have the right to strike. A law may extend such prohibition to the members of the public
service.

Therefore, the right to strike is recognised and protected while at the same time the
State can by law regulate it for the purposes of safeguarding the broader public interest
that is nonetheless exhaustively defined in paragraph 1. Consequently, the right to strike

59 Ibid, p. 162.
60 The Alpha and the Omega Evangelical Educational Foundation Ltd v. Republic, Case 583/89, 31 January 1990.
61 Pancyriot Trade Union for Nurses (PASYNO) v. Republic, Case No. 800/92, 26 January 1994.

73



CONSTANTINOS KOMBOS

as potentially regulated can be limited with reference to the specific circumstances and
grounds provided in Article 27. That restrictive power, as Tornaritis rightly argues,” has
to be understood in conjunction with Article 33 that states:

the fundamental rights and liberties guaranteed by this Part shall not be sub-
jected to any other limitations or restrictions than those in this Part provided.
The provisions of this Part relating to such limitations or restrictions shall be
interpreted strictly and shall not be applied for any purpose other than those
for which they have been prescribed.

Therefore, a careful balance is maintained that ensures the core of the right yet not at the
expense of the functionality of the State.

Moreover, the Constitution has not defined the concept of strike neither have the courts
so far. In Organisation of Crushed Stone and Sand Industrialists v. Protection of Competition
Commission,” the applicants argued that a decision of the Protection of Competition
Commission that permanently suspended the sale of their product violated their right to
strike. The Supreme Court rejected the claim and held that the right to strike requires an
employer-employee relationship, that was absent in the present case. Therefore, the
restrictions to the right to strike refer to employees only and the decision of the Completion
Commission was not a restriction of the right to strike that had to comply with the specific
conditions set in Article 27. As such the decision of the applicants to suspend the sale of
their product was not a strike in the sense of Article 27 of the Constitution.

In Panagia Mirtidiotissa® that concerned a strike undertaken by International Transport
(Workers) Federation (ITF) in order to safeguard the employment rights of two of its
members, the Court held that the right to strike that aims to the improvement of pay
conditions in the given case, cannot be considered as being exercised in breach of Article
27(1) that protects the right as a fundamental human right, the core of which cannot be
negated.

Itis also unclear as to whether sympathy strikes or even political strikes can be regarded
as coming within the scope of Article 27. In any case, with the coming into force of the
EU Charter on Fundamental Rights and with the therein contained provision of Article
28 it seems now doubtful whether any strike action can be regarded as legal if it does not
have as its aim the protection of the specific interests of the specific trade union.

62 Ibid,atp.21.

63 Organisation of Crushed Stone and Sand Industrialists v. Protection of Competition Commission (case no.
734/91), 25 February 1992 as analysed in Report by the Republic of Cyprus, On the Implementation of the
ICSECR, March 2009, <www.olc.gov.cy/olc/olc.nst/0/0aa954e8aee4b23bc225758d001bf48b/$FILE/ Answers
%20t0%20Issues%20-%20Questions.pdf>, pp. 3-4. Accessed 18/10/2015.

64 Panagia Mirtidiotissa (1998) 1 CLR 1000.
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Finally, the so-called sensitive sections of the State are excluded from the protective
scope of Article 27, thus excluding the members of the armed forces and the police and
the public service from taking action of an industrial nature. However, there has been no
legislative-specific exclusion to that effect yet, despite recent calls to that direction.

As regards the principle of equality, that is expressly guaranteed in Article 28 of the
Constitution, the jurisprudence is vast and it must be clarified that the principle of equality
is approached as a right and also as a yardstick for assessing the interference with other
rights.” The full analysis of equality is omitted at this stage, with the emphasis being placed
on rights that are perceived as more socially centred, since the principle of equality could
be easily classified as a civil right. Moreover, the impact of EU law on the matter has been
great and the full analysis is therefore exceeding the purposes of this paper.

In conclusion, the Constitution of the Republic of Cyprus offers substantive formal
protection to social rights which at the time of its drafting was progressive. In terms of
substantive actual protection, the judiciary seems to have shown a strong willingness to
preserve the carefully structured balance that the Constitution intends, with the equilibrium
between free individual choices on the one hand and general welfare and functionality of
the State on the other.

4.4 THEIMPLEMENTATION AND SUPERVISION MECHANISMS AVAILABLE IN THE
CYPRIOT LEGAL ORDER FOR PROTECTING SocIAL RIGHTS: JuDICIAL
STRUCTURE AND PROTECTION FRAMEWORK

4.4.1 General Observations

The Constitution provides a plethora of devices for ensuring the effective supervision of
the provisions of Part II of the Constitution relating to fundamental rights.

First, there is a general approach in Part II that does not distinguish in formal hierar-
chical terms between categories of rights, thus placing classic political and civil rights and
social rights in an equal position.

Second, the Constitution focuses on the premise that sees all rights, with the exception
of the prohibition against torture and the possible exception for forced labour and slavery,
as non-absolute. Therefore, the Constitution provides that all rights can be restricted
through action undertaken by State provided that such action is provided for by law and
is compatible with the specific pre-conditions that each article protecting fundamental
rights sets. Therefore, there is no absolute or general power of ‘police’ powers that the State

65 Melpo Gregoriou v. Nicosia Municpality (No.1), Case 541/86, 12 September 1991; Kyriakos Papagiannis v.
Industrial Training Authority, Cases 652/89 & 676/89, 19 June 1992.
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can use in order to ensure an expansive and broad intervention against constitutionally
safeguarded rights. This specificity that applies to restrictions ensures against the arbitrary
use of power by the State and offers the framework for the judiciary within which it can
effectively supervise the actions of the legislature and the executive.

Third, the Constitution also provides in Articles 33 and 35 for the scope of protection
and the scope of the provided limitations. In specific, Article 33 states:

Subject to the provisions of this Constitution relating to a state of emergency,
the fundamental rights and liberties guaranteed by this Part shall not be sub-
jected to any other limitations or restrictions than those in this Part provided.
2. The provisions of this Part relating to such limitations or restrictions shall
be interpreted strictly and shall not be applied for any purpose other than those
for which they have been prescribed.

Therefore, the effect is that the provided limitation clauses of Part II must be construed
restrictively and specifically, thus ensuring a high standard of protection and the empow-
erment of the judiciary to supervise effectively the protection for all fundamental rights.
Moreover, Article 35 states: “The legislative, executive and judicial authorities of the
Republic shall be bound to secure, within the limits of their respective competence, the
efficient application of the provisions of this Part”. Therefore, the duty to ensure protection
for all fundamental rights applies horizontally to all branches of the State and in relation
to all persons within jurisdiction. That latter provision needs to be read in conjunction
with Article 32 stating that “Nothing in this Part contained shall preclude the Republic
from regulating by law any matter relating to aliens in accordance with International Law”.
This constitutional clause permits in principle the treatment of aliens in a different manner
that citizens, but that is provided that the selected course of action does not violate principles
of Public International Law, which has the effect of guaranteeing that the essential core of
fundamental rights cannot be interfered with for aliens in manner that is internationally
regarded as unlawful. To that effect, one has to have in mind Article 169 that attributes to
ratified international treaties an elevated status that gives them priority over other conflict-
ing legislation but not against the Constitution. The end effect is that the multiple interna-
tional conventions relating to human rights to which the Republic of Cyprus is a party,
create a source for guaranteeing that Article 32 does not have a discriminatory and detri-
mental effect on aliens. It must also be noted that the State has not made use of that article
in a way that could be said to infringe constitutionally provided rights.

Fourth, the Constitution provides for a plethora of procedural routes designed to offer
access to judicial review in the administrative law (Article 146) and to judicial control in
general. In specific, Article 146 ensures the right of access to court, since victims of violation
of economic, social and cultural rights as well as of other fundamental rights and liberties
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also included in Part II of the Cyprus have access to the Supreme Court acting as an
administrative court and empowered to nullify any act or omissions of the authorities as
being contrary to the constitutional provisions guaranteeing the rights, or as being based
on laws that violates any provision of Part II.

Therefore, victims of violation can obtain redress in such proceedings by way of
annulment of the relevant decision. Annulment can also be followed by civil proceedings
for damage caused by the decision that was annulled by the Supreme Court (Article 146.6).
Specific remedies for violation are also expressly provided in different laws concerning
violation of rights protected by them or restricting specific rights. Moreover, in the landmark
decision Yiallouros v. Evgenios Nicolaou,* it has been held “that a violation of human
rights is an actionable right which can be pursued in civil courts against those perpetrating
the violation, for recovering from them, inter-alia, just and reasonable compensation for
pecuniary and non-pecuniary damage suffered as a result and or other appropriate civil
law remedies for the violation”.”’

Therefore, the right to pursue civil proceedings for human rights violations is as a
corollary expanded in the horizontal sphere between individuals and is thus exercisable
both against the state and private persons.

In addition, there is a significant quasi-judicial form of redress through the office of
the Ombudsman that is also entrusted with combating discrimination,” on the grounds
on national origin, racial or ethnic origin, disability, age, religious or other beliefs, sexual
orientation or gender. Moreover, the ombudsman is empowered to combat “direct and
indirect discrimination as well as any other form of discrimination forbidden by law; to
promote equality in the enjoyment of rights and freedoms safeguarded by the Cyprus
Constitution and by international conventions ratified by Cyprus as referred to explicitly
in the Law, irrespectively of race, community, language, colour, religion, political or other
beliefs, national or ethnic origin; to promote equal opportunities irrespectively of the
grounds listed in the previous section as well as the grounds of sexual orientation and
special needs, in the area of employment, access to vocational training, working conditions
including pay, membership of trade unions or other associations, social insurance and

medical care, education and access to goods and services including housing”.”’

66 Yiallouros v. Evgenios Nicolaou, Civil Appeal No. 9931, Judgment of 8 May 2001.

67 As accurately summarised in Report by the Republic of Cyprus, On the Implementation of the ICSECR,
March 2009, <www.olc.gov.cy/olc/olc.nsf/0/0aa954e8aee4b23bc225758d001bf48b/$FILE/ Answers%20to%
20Issues%20-%20Questions.pdf>, p. 6. Accessed 18/10/2015.

68 Combating of Racial and Some Other Forms of Discrimination Law (Ombudsman), 2004 (L.42(I)/2004).

69 Report by the Republic of Cyprus, On the Implementation of the ICSECR, March 2009,
<www.olc.gov.cy/olc/olc.nsf/0/0aa954e8aee4b23bc225758d001bf48b/$FILE/ Answers%20t0%20Issues%20-
%20Questions.pdf>, p. 7. Accessed 18/20/2015.
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Therefore, the Ombudsman offers an effective alternative redress mechanism, yet with
the limitation that its findings are not legally binding, although there has been a consistent
trend of increasing compliance with the reports that the office produces.

Nonetheless, the main task of ensuring protection for all rights, and therefore for social
rights, remains with the courts and the analytical assessment of the jurisprudence that was
undertaken in the previous section examined the degree of success for that judicial super-
vision, with the conclusion being positive.

In terms now of the framework of protection in more specific terms, the analysis
examines who are the holders and the addressees of social rights, the constitutional rules
ensuring for effective enjoyment of social rights and the constitutionally provided for
judicial jurisdiction for safeguarding compliance with the provisions of the constitution.

4.5 IDENTIFICATION OF GENERAL PRINCIPLES AND TRENDS EMERGING FROM
THE CASE LAw

In terms of structure, this section is divided into two parts: (i) identifying and explaining
the content of general principles of law in the Cypriot legal order that have an effective
impact on the substantive or procedural protection for human rights, (ii) identifying such
general principles derived from external sources on the basis of the likelihood of them
being adopted in Cyprus. From the outset, it must be stated that application of the general
principles is limited in the field of social rights, simply because it is extremely rare to be
invoked given the express constitutional provisions. Yet, the scope of general principles
and their standing in the legal system can be construed as indicator of the judicial approach.

A notable exception is the principle of the social state, which as explained in Part III finds
application in the approach of the Courts especially when construing Articles 9 and 25 of
the Constitution. Therefore, a social welfare state is underpinning the considerable margin
of freedom provided to the free economic agent, in a manner akin to that adopted in the
German Grundgesetz (Articles 20 and 28) providing for the Sozialstaatsprinzip (social
state). Accordingly, the German jurisprudence has seen the individual actor as

not that of an isolated sovereign individual. The Basic law has resolved the
tension of the individual much more in the sense of relations to society and
ties of a person to society at the same time without infringing his own worth
... the individual must put up with those limitations on his freedom of action
which the legislator draws for the care and advancement of communal social
life within the boundaries of what is generally reasonable in the given circum-
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stances provided that the independence of the person is preserved at the same
time.”

Needless to say, the textual and judicial approach to social rights in the Cypriot legal order
is in no way a parallel of the German approach; a rather more limited approach has been
adopted, as explained in section III. The careful balancing between free economic activity
and the welfare state is derived from numerous constitutional provisions construed in
conjunction with each other.

In the Cypriot legal system, the concept of general principles in the field of public law
is present and active either as an independent source of law or as an auxiliary tool used
for supplementing existing constitutional provisions. Such general principles can be directly
derived from common law that provides the early foundation for the Cypriot legal system
(due process, audi alteram partem) and primarily procedural in nature yet with a substantive
effect on the essence of the basic right to fair trial. Nonetheless, the influence of such
principles has remained limited due to the fact that the Constitution exhaustively covers
the rights to fair trial and personal liberty in a combined manner through Articles 11, 12,
30. An interesting example as regards due process is the decision in Republic of Cyprus
(Minister of Finance and Another) v. Demetrios Demetriades’ where the Supreme Court
in a lengthy judgement examined the constitutionality of a tax law’” and the taxing,
thereunder, of the husband on the combined total of his and his wife’s income derived
from sources other than from her own labour. The Court examined the possible violation
through the tax law of Articles 24 and 28 of the Constitution guaranteeing proportionate
taxation and equality, through the lens of US jurisprudence.” The Court engaged in perhaps
the most expansive use of comparative law and foreign jurisprudence, thus analysing in
considerable depth the US case law on due process as well as that of India, Germany and
Greece.

In terms of defining due process, the Court opted for the perception that sees “due
process’ as a dynamic concept and the US Supreme Court has refused to give it any static
definition. Broadly speaking, it negatives anything which is arbitrary or shocking to the
universal sense of justice having regard to the circumstances of each case”.”

In the earlier Matsis case’ it was held that there is “nothing in our Constitution safe-
guarding expressly the right to ‘due process’ in the manner in which such right is safeguarded

70 4BVerfGE 7, 15-16 (Investment Aid Case, 1954). Similarly in BVerfGE 80, 137, 6 June 1989, Reiten im Walde
(Riding in the Woods).

71 Republic of Cyprus (Minister of Finance and Another) v. Demetrios Demetriades (1977) 3 CLR 213.

72 Section 21 of the Income Tax Law 58/61.

73 From a real plethora of U.S. decisions, particular emphasis was placed on Hoeper v. Tax Commission of
Wisconsin, 284 U.S. 206 (1931).

74  Republic of Cyprus (Minister of Finance and Another) v. Demetrios Demetriades (1977) 3 CLR 213, at p. 244.

75 Matsis v. The Republic (1969) 3 CLR 245.
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under the US Constitution”.”® That decision was distinguished and clarified in the Judge-
ment of Justice Triantafyllides in the Tax case, supra, with the Court stating that “it is to
be noted that in Boiling v. Sharpe,” it was held that the notion of equal protection is related
to the notion of due process. The equal protection component of the due process clause
in the Fifth Amendment to the US Constitution corresponds to the principle of equality
safeguarded by Articles 24 and 28 of our Constitution; therefore, the notion of due process
to the extent to which it relates to the principle of equality forms part of our own Consti-
tutional structure; and the Matsis case, supra, cannot be treated as being inconsistent with
the above view, especially as this particular aspect of due process, which is connected with
the concept of equality, was not considered in that case”.”®

The case law on due process in Cyprus is complicated and there are is a plethora of
relevant decisions that cannot be analysed in the context of this report. Suffice to say that
the relatively recent rulings of the CJEU in Kadi I and its aftermath” with the emphasis
being placed on due process could have an impact on the approach of the Supreme Court
where the EU Charter is applicable. That is the case given the long experience of the Cypriot
legal system with due process, but there is always the ‘obstacle’ of the pre-established
favourable approach towards concepts originating directly from the Constitution and the
Convention. The primacy afforded to EU law under the Constitution could perhaps alter
that, but that seems unlikely at present.

The focus now turns to general principles that are derived from the Constitution, namely
the principle of equality that is provided for Article 28. As has been explained previously,
the scope of Article 28 of the Constitution is broader than that of Article 14 of the Conven-
tion. The latter does not have independent standing and requires its use in combination
with an alleged breach of another right covered by the Convention.* In the Constitution,
equality takes various forms and does not entail precise mathematical equality but requires
exclusion of arbitrary treatment.” The judge intervenes where the proper limits have been

76 Ibid., at p. 270.

77 98 L. Ed. 884.

78 Republic of Cyprus (Minister of Finance and Another) v. Demetrios Demetriades (1977) 3 CLR 213, at p. 327.

79 Joined Cases C-402/05 P and C-415/05 P, Kadi and Al Barakaat International Foundation v. Council and
Commission; Case T-315/01, Kadi v. Council and Commission; Case C-550/09, Criminal proceedings against
E and F; Case T-348/07, Stichting Al-Agsa v. Council; Case T-341/07, Jose Maria Sison v. Council; Case C-
340/08, M and Others; For analysis, see Tridimas, T. and Gutierrez-Fons, J. A., “EU Law, International Law
and Economic Sanctions Against Terrorism: The Judiciary in Distress?”, (2009) 32 Fordham International
Law Journal 660; Van den Berghe, F., “The EU and Issues of Human Rights Protection: Same Solutions to
More Acute Problems?” (2010) 16 (2) European Law Journal 112; Hinarejos, A., “Recent Human Rights
Developments in the EU Courts: The Charter of Fundamental Rights, the European Arrest Warrant and
Terror Lists” (2007) 7 (4) Human Rights Law Review 793.

80 Thlimmenos v. Greece (Application no. 34369/97), 6 April 2000, ECtHR.

81 Argiris Mikrommatis and the Republic 2 RSCC 125, at p. 131.
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trespassed by the decision-maker, thus offering a margin of discretion and functionality
for the public bodies.* Essential requirement is that the comparable situations are similar,
while the determination of similarity is independent of the mental or physical state of
person.*’ It must also be noted that in the equality clause there is also presence of the non-
discrimination principle.

The relevant case law cannot be analysed in this context but specific reference has to be
made to the rather unique approach of the Supreme Court as regards claims of discrimi-
nation and breach of equality that the Court acknowledges, yet refuses to strike down the
relevant measures. The approach applies in situations where one applicant, or class of
applicants, are discriminated against through a measure that attributes a specific benefit
to another class, usually on the basis of sex. The effective remedy sought is the annulment
of the measure and/or the expansion of its scope to cover the discriminated against applicant
or class. This request is rejected by the Court on the dual basis that separation of powers
cannot allow the creative interpretation of such provisions in order to include the com-
plainants and also on the basis that the annulment would merely remove a benefit for
another class without benefiting the applicants. Therefore, the Court refuses to declare
breach of equality and the Constitution and to subsequently annul the measure, since it
approaches the matter as casus omissus.

In this aspect, the Republic has faced a serious challenge in the case of Aziz, which does
not concern social rights but is yet indicative of the problems arising out of the State’s
functioning post-1964.*

The Turkish-Cypriot applicant requested to be registered to the electoral catalogue in
order to be able to vote in the forthcoming parliamentary elections. The Ministry of Interior
refused to register the applicant on the basis that the Constitution (Article 62) provides
for separate community electoral catalogues, thus excluding cross-registering. The applicant
challenged the decision and the legislation on which it was based® before the Supreme
Court. The Court dismissed the complaint holding that under the Cypriot Constitution
and relevant electoral legislation, members of the Turkish Community residing in the
Republic of Cyprus could not, after their withdrawal in 1964, vote in parliamentary elections
and also that it could not intervene to fill a legislative gap.*® In the view of the Court, that
would amount to distorting the text of the legislation and would be an interference with
the separation of powers. The identification of the necessity and the subsequent action to

82 Marw Giassemidou (no. 2) (1960) 3 CLR 491), pp. 499-500.

83 A. Gavris and the Republic 1 RSCC 88.

84 Ibrahim Aziz v. Republic (2001) 3 AAA 501; The Case of Aziz v. The Republic of Cyprus (ECHR, decision of
22 June 2004).

85 Law 72/79.

86 Ibrahim Aziz v Republic (2001) 3 AAA 501.
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address it is a matter for the legislator and the judiciary is limited to the examination of
constitutionality through the assessment of necessity and the proportionality criterion. It
was therefore, not for the Court to create the norms for dealing with a necessity through

interpretation.

The European Court of Human Rights held that “difference in treatment in the present

87 as well as “from

case resulted from the very fact that the applicant was a Turkish Cypriot
the constitutional provision regulating voting rights between members of the Turkish-
Cypriot and Greek-Cypriot communities, which had become impossible to implement,
there was a clear inequality of treatment in the enjoyment of the right in question.
Accordingly the ECHR decided that there had been a violation of Article 14 in conjunction
with Article 3 of Protocol 1 of the Convention”."

As aresult of the ruling, the Republic adopted Law 2(I)/2006, thus complying with the

decision of the ECtHR.

Similarly, the Supreme Court adopted such a narrow conservative approach towards
equality in a series of cases concerning the benefits available to refugees as a result of the
Turkish invasion 1974, but only if their father was himself a refugee, thus excluding children
of women refugees. The logic of the legislation is questionable to say the least and rests on
a type of pragmatism, since “in case of expanding the meaning of ‘displaced’, 80% of the
population will fall under the meaning of displaced”.*” The issue has recently being partly
remedied yet without removing the discrimination completely. Before the Supreme Court
the issue was raised in the case of Maria Vrontou.” At issue was the administrative act
regarding the grant of internally displaced status to a child whose father is internally dis-
placed due to the Turkish invasion, but not where the mother of a child is internally dis-
placed. The claimant argued that the law violated the right to equality as recognised in the
Constitution under Article 28, but the Supreme Court refused to annul the measure on
the grounds that the Court has no jurisdiction to fill in the gaps resulting from omissions
of the legislature. The case is currently pending before the ECtHR.”

87 Para. 36.

88 Demetriades, A. et al., Report on the Situation of Fundamental Rights in Cyprus in 2004, CFR-CDF/CY/2004,
p. 101. Available at http://cridho.uclouvain.be/documents/Download.Rep/Reports2004/nacionales/CFR-
CDF.repCYPRUS.2004.pdf. Accessed 18/10/2015.

89 Ibid, at p. 106.

90 Maria Vrontou (Application no. 436/2003, 12 May 2004).

91 Application no. 33631/06.

82



4  SociAL RIGHTS IN THE REPUBLIC OF CYPRUS

Similarly, in Tsiakka and another,” the Supreme Court refrained from effective intervention.
It must be noted that the Court has an obligation to declare unconstitutionality, even if
that declaration would not result in granting a specific benefit to the person challenging
the measure. Such a finding would pressure the legislature to act in accordance with the
principle of equality, thus the Court would adhere to its constitutional role under the
principle of separation of powers. Refraining from such a constitutional duty is explainable
only on the basis of being reluctant to remove a benefit already available to a class of citizens
that are legally entitled to possessing it. The latter view is certainly problematic and it is
in relation to this specific aspect of equality that the EU Charter could be influential, as
well as the Convention of the pending decision in Vrontou, supra, before the ECtHR finds
that the Republic is in breach of Article 14 of the Convention.

In terms of general principles not resulting directly from the Constitution, the most notable
example is the principle of proportionality. The only reference to a notion of proportion-
ality can be found in Article 24 of the Constitution: “Every person is bound to contribute
according to his means towards the public burdens”. It is interesting to note that propor-
tionality has been given an elevated status through the codification of the general principles
of administrative law in Law 158(I)/99 through Article 52. Nonetheless, proportionality
already had a constitutional position as an unwritten principle of law and has been referred
to by the Supreme Court not just as a subsidiary principle but also as an essential criterion
to be met in order for the constitutionally crucial doctrine of necessity to be applicable.
This premise is derived from the landmark judgement in Mustafa Ibrahim® where the
Supreme Court held that the measures adopted on the basis of the doctrine of necessity
are proportionate to the need. The overall effect is that the principle of proportionality is
not just a general principle of law with constitutional status, but also that it constitutes an
integral criterion for the assessment of the foundation of the Constitution post-1964, that
is the doctrine of necessity.

Turning now to general principles of law that can become relevant to the Cypriot legal
system due to the external sources of the Convention and the EU Charter, two such prin-
ciples are identified: the right to good administration and the principle of equal treatment.
As to the latter, it has already being explained that the principle of equality finds consider-
ably satisfactory application in Cyprus, yet with certain specific problem relating to rights

92 Tsiakka and another v. Republic of Cyprus ex parte Ministry of Internal Affairs, Appeal Case 5/2008,
1 December 2010.
93 The A-G of the Republic v. Mustafa Ibrahim (1964) CLR 195.
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of Turkish-Cypriots and the doctrine of necessity’ and to the internal refugee status with
the Court insisting on a conservative and perhaps incorrect reading of the principle of
separation of powers. It has already been shown that the ECtHR has found against the
Republic in the case of Aziz, supra, and there are other pending cases relating to the State
as custodian of Turkish-Cypriot properties as well as in relation to Greek-Cypriot internal
refugee status. The outcome of those cases could redefine the isolated problematic areas
relating to the application of necessity. Another possible development that could be
interesting in terms of the relationship of the Cypriot legal order with that of the EU and
which relates to equality, is that of EU manual workers that are either posted in Cyprus
or independently employed. The issue of social dumping is becoming significant in the
current economic and fiscal crisis, with evidence suggesting a possible discrimination
against EU workers in terms of lower salaries, thus making them more competitive. This
has the effect of the direct receiver of discrimination being satisfied with the situation, thus
placing the Cypriot worker in a position of indirect or reverse discrimination. So far, neither
the trade unions have been successful in effectively challenging the situation, nor has the
State, since the equality principle is rendered ineffective for Cypriot applicants mainly due
to lack of locus standi in order to initiate a challenge. Therefore, the EU Charter and the
non-discrimination principle as applied in Chapter III and Articles 20 and 21 in specific,
especially as regards discrimination on the basis of nationality could be or relevance after
a ruling by the CJEU.

In relation to the right of good administration, as provided for Article 41 of the EU Charter
and which applies to EU Institutions, it could potentially become relevant in situations
where: (a) the Republic implements or applies EU law, (b) as an indirect source of influence
that could impact on the Cypriot administrative practices. The essential precondition for
both possibilities is the existence of rulings by the CJEU and the willingness of the Supreme
Court to engage with such ruling in a manner comparable to the favourable approach
towards the decisions of ECtHR. It must be noted that the Constitution in Article 29 pro-
vides

Every person has the right individually or jointly with others to address written
requests or complaints to any competent public authority and to have them
attended to and decided expeditiously; an immediate notice of any such decision
taken duly reasoned shall be given to the person making the request or com-
plaint and in any event within a period not exceeding thirty days. Where any

94 Kyriakou, N., “National judges and supranational laws on the effective application of EC Law and ECHR:
the case of Cyprus”, Europa Law Publishing (forthcoming), available at <http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=1623560>, at p. 4. Accessed 18/10.2015.
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interested person is aggrieved by any such decision or where no such decision
is notified to such person within the period specified in paragraph 1 of this
Article, such person may have recourse to a competent court in the matter of
such request or complaint.

This provision often provides the route for access to the revisionary jurisdiction of the
Supreme Court under Article 146 of the Constitution, since the statement of such reasons
in the reply of the competent authority is effectively enabling the challenge of the relevant
measure. Nonetheless, the Constitution makes no express reference to good administration
as a rights, but Law 158 (I)/99 codifying the general principles of administrative law clearly
provides for such an obligation for public bodies in section 50. Therefore, it seems more
likely that the jurisprudence of the Supreme Court could be informed from relevant
jurisprudence of the CJEU on the right to good administration, but that would be limited
to administrative law. It would require an extraordinary shift in the approach of the
Supreme Court to elevate the administrative law obligation of the public authority to a
constitutional right, through a general principle of law, to good administration enjoyed
by the citizen.

Synopsising, the Cypriot legal system the concept of general principles in the field of
public law is present and active either as an independent source of law or as an auxiliary
tool used for supplementing existing constitutional provisions. Such general principles
can be directly derived from common law that provides the early foundation for the Cypriot
legal system (due process, audi alteram partem) and primarily procedural in nature yet
with a substantive effect on the essence of the basic right to fair trial. Nonetheless, the
influence of such principles has remained limited due to the fact that the Constitution
exhaustively covers the rights to fair trial and personal liberty in a combined manner
through Articles 11, 12 and 30. In relation to general principles of law derived from the
Constitution, the primary paradigm is that of the principle of equality that is provided for
Article 28. The principle of equality that takes an umbrella effect and covers procedural
and substantive equality, as well as non-discrimination has been informed by the Supreme
Court in manner more expansive than that provided by the ECHR and the ECtHR. Overall,
the assessment of the application of equality is positive, yet with two specific problem areas
remaining: (i) in relation to rights of Turkish-Cypriots (property and voting) that were
limited due to their withdrawal from the organs of the State in 1964, thus creating a complex
issue of providing for their specific rights on the basis of articles of the Constitution that
remain inactive due to their withdrawal, and (ii) in relation to the exclusion of children
of female internally displaced persons from having access to the benefits that the State
provides for children of male internally displaced persons. In both situations, the main
problem is one of the conservative judicial approach, with the Court refusing to declare
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unconstitutionality of the relevant measures on the basis of equality, given the view adopted
that the Court that it cannot provide the benefit sought through interpretation.

The latter view is certainly problematic and it is in relation to this specific aspect of
equality that the EU Charter could be influential, as well as the Convention of the pending
decision in Vrontou, supra, before the ECtHR finds that the Republic is in breach of Article
14 of the Convention. In addition, the EU Charter could provide useful insight, as it would
be construed by the CJEU, in relation to challenging reverse discrimination against Cypriot
workers and in relation to the right to good administration, but it must be noted that it
would require an extraordinary shift in the approach of the Supreme Court to elevate the
administrative law obligation of the public authority to a constitutional right, through a
general principle of law, to good administration enjoyed by the citizen.

4.6 CONCLUSION

The concept of social rights has been present and active in the Cypriot legal order from
the moment of the constitutional genesis and the specific constitutional setting and
structure has proved to be effective, progressive and forward-looking especially due to the
special relationship that the Constitution, and the judiciary, has had with the ECHR.
Moreover, the overly complex system of repetitive horizontal and vertical checks in balances
that the Cypriot Constitution adopted has had a rather positive impact in creating a plethora
of procedural avenues for addressing infringements of constitutional provisions, thus
placing the judiciary at the epicentre of protection for fundamental rights. Therefore, the
judiciary has been willing to engage into a comparative juridical analysis and to rely on
the ECHR provisions and also on the findings of the ECtHT. In that respect, the legal
system of Cyprus has been progressive in placing social rights in a secure position, mainly
due to the centrality of the relevant constitutional provisions on social rights. Nonetheless,
the approach has not been systematic and consistent, and there are examples of back-
tracking in the jurisprudence. These are now under test as the impact of the economic
crisis is creating a new field of operation.
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Jan Kratochvil

5.1 SociaL RiGHTS IN NATIONAL LEGAL SCHOLARSHIP

5.1.1 How Does the National Legal Scholarship See the Question of Protection
of Social Rights?

Is the need to protect social rights questioned? Are social rights perceived as a different
from other types of rights?

The need to protect social rights is not generally questioned by the majority of lawyers
because social rights are included in the Charter of Fundamental Rights and Basic Freedoms
(hereinafter “the Charter”)," alongside with civil and political rights. The Charter is part
of the constitution, or, as called in the Czech terminology, the constitutional order, even
though it is a document separate from the Constitution (with capital “C”). However, what
is discussed and questioned is the strictness of constitutional protection of social rights.
The majority opinion is that their judicial review should be very deferential.

The prevailing opinion is that social rights are in some aspects different from civil and
political rights. Jan Wintr in the leading commentary to the Charter opined that social
rights generated primarily positive obligations that required the state to act, in particular,
to fulfil something and to guarantee certain services, whereas with civil and political rights
the obligation of the State to refrain from certain acts prevailed.” He argued that the pro-
tection of social rights had got substantial financial implications. Therefore, the Parliament
should be deciding on the level of their protection rather than a court because it is the
Parliament who has democratic legitimacy. In his view, decisions in the sphere of social
rights were primarily political questions that should be decided by a democratically elected
Parliament and thus indirectly in elections.’ That opinion is shared by other scholars."

In contrast, Jan Kratochvil in his monograph defended the thesis of indivisibility of all
human rights and he argued that social rights were not fundamentally different to civil

*  Faculty of Law, Palacky University in Olomouc, Czech Republic

1 InEnglishavailable here: <www.psp.cz/cgi-bin/eng/docs/laws/1993/2.html>. Last accessed 16 October 2015.

2 Eliska Wagnerova, Vojtéch Simic¢ek, Tom4s Langdsek, Ivo Pospisil et al. Listina zdkladnich prév a svobod.
Komentét. Praha: Wolters Kluwer, 2012, p. 832.

3 Ibid. p. 627.

4 E. g, Ladislav Vyhndnek at <http://jinepravo.blogspot.cz/2012/01/prezkum-socialnich-prav-ustavnimi-
soudy_18.html>. Last accessed 16 October 2015.
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and political rights.” He argued that all human rights generated all three types of obligations
— to respect, protect and fulfil, and he disputed the general misconception (in his view)
that social rights were generally more financially demanding as compared to civil and
political rights. He also attempted to refute other arguments for different nature of social
rights, such as those social rights were vague, polycentric, progressive or collective. In his
view, to the extent that there was some difference between some civil and political rights
and some social rights, it was a difference in degree not in kind.

512 Are Social Rights Perceived as Limitations or Threats to the
‘First-Generation’ Rights?

I have not encountered this opinion among legal scholars. It is only sometimes voiced by
libertarian economists, but those views are not widely spread or publicised.

5.1.3 What Are the Most Important Questions of Social RIghts Protection
Discussed by the National Legal Scholarship?

What do you consider as the most original contribution of your national legal scholarship
to the study of social rights?

There is not much literature and scholarship generally on social rights. Apart from
textbooks for students and commentaries to the Charter, there are only two major mono-
graphs on social rights, both arising from PhD dissertations.

Pavla Bouc¢kova published a book about the protection of social rights through the
right to equality (non-discrimination) and human dignity. That book dealt mainly with
the principle of non-discrimination as applied in the sphere of social rights.

Jan Kratochvil published a book on the protection of social rights through civil and
political rights under the ECHR and the ICCPR. In that book, he applied the so-called
integrated approach to human rights, according to which human rights were mutually
permeable and one right could be protected also through other rights.® He concluded that
there was quite a substantive overlap between social rights and those guaranteed in the
Convention and the ICCPR and that many aspects of social rights were protected directly
under especially the right to life, prohibition of torture and the right to private life and
indirectly by the right to a fair trial and the prohibition of discrimination.

5 Jan Kratochvil. Socidlni préva v Evropské timluvé na ochranu lidskych prav a Mezinarodnim paktu o
obéanskych a politickych pravech. Praha: PF UK, 2010, pp. 23-43.

6  For origins of that concept, see Craig Scott. ‘The Interdependence and Permeability of Human Rights Norms:
Towards a Partial Fusion of the International Covenants on Human Rights’ Osgoode Hall Law Journal, Vol.
27,1989, p. 769.
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What has however recently started to be discussed by the scholars in the context of
social rights is the methodology of constitutional review of social rights. The incentive is
probably a widely shared view that the case law of the Constitutional Court on social rights
is inconsistent and confusing.

For example, Ladislav Vyhnanek identified a difficulty faced by the Czech Constitutional
Court in applying the social rights due to the quite exceptional way that social rights were
guaranteed in the Charter.” Therefore, the Constitutional Court was unable to look for
models of their protection elsewhere as it had done in case of civil and political rights
where the protection was more or less equivalent in the Czech Charter as in the ECHR,
the German Grundgesetz and others. He argued that the proportionality test, known from
judicial review of civil and political rights, could not be used with social rights because the
Charter explicitly limited the protection of social rights to what was guaranteed by law
(Article 41 of the Charter - see below). By that, the constitution acknowledged that the
definition of the content of social rights should be left to political decisions. Proportionality
test would seriously limit this wide discretion of legislators in the sphere of social rights
acknowledged by the Charter and would thus be in contravention with the Charter. Simi-
larly, Marek Anto§ generally agreed with the lenient review of social rights by the Consti-
tutional Court. He however argued that the methodology should be changed and the
Constitutional Court should refrain from trying to define a core of a social right.*

5.2 CONSTITUTIONAL PROTECTION OF SocIAL RIGHTS

5.2.1 Does the National Constitution of Your Country Provide for Protection
of social rights?

What are the rights protected?

Yes. Depending on the definition of social rights the following rights, which are com-
monly described as social rights are protected:

Right to social security (Article 30 of the Charter)

Right to health (Article 31 of the Charter)

Right to special protection of parenthood, family, pregnant women and children
(Article 32 of the Charter)

7 <http://jinepravo.blogspot.cz/2012/01/prezkum-socialnich-prav-ustavnimi-soudy_400.html>;
<http://jinepravo.blogspot.cz/2012/01/prezkum-socialnich-prav-ustavnimi-soudy_18.html> Last accessed
16 October 2015 and Ladislav Vyhnanek. ‘Proportionally or not? Judicial Review of Social Rights’ Limitations’
MUNI Law Working Paper No. 2014.03, 2014, available at: <www.law.muni.cz/dokumenty/29430>. > Last
accessed 16 October 2015.

8  Marek, Antos. Judikatura Ustavniho soudu k socidlnim prévéim’ Jurisprudence, 6, 2014.
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Besides those, the Charter protects also numerous economic and cultural rights.

How is the subject entitled to protection defined in the Constitution? The individual, the
citizen, the family or a group of persons? Which groups? Are social rights constitutionally
guaranteed to non-nationals?
Some of the social rights are guaranteed to all individuals, some only to citizens.
Right to social security:

Only citizens have a right to social benefits in case of old age, work incapacity,
or loss of their provider (that is social security in the terminology of the Euro-
pean Social Charter - hereinafter also “ESC”), whereas everyone has the right
to assistance in case of material need (that is social assistance in the terminology
of the European Social Charter).

Right to health:

Everyone has the right to the protection of his health but free medical care on
the basis of public insurance is guaranteed to citizens only.

Right to special protection of parenthood, family, pregnant women, children:

This right is guaranteed to everybody belonging to the protected group. It could
be argued that also a family is a sui generis subject of the right under Article
32§ 1 of the Charter, which reads: “Parenthood and the family are under the
protection of the law”.”

It should be further noted that some commentators questioned whether'’ the
limitation of some of the rights to citizens only was compatible with the EU

law, which quite strictly prohibits discrimination on the ground of nationality.

5.2.2 How is the Debtor of Social Rights Defined? Is It the State, Public
Authorities, Public Bodies or Private Bodies?

The debtor is not explicitly defined in the Charter. From common understanding of fun-
damental rights it however follows that the obliged party from fundamental rights are the

9  So Radovan Suchanek. ‘Hospodéiska, socidlni a kulturni préva’ in: Véclav Pavli¢ek et al. Ustavni pravo a
statovéda, II. dil. Praha: Leges, 2011, p. 660.

10 Michal Bobek. ‘Article 42’ in: Eliska Wagnerova, Vojtéch Simicek, Tomas Langdsek, Ivo Pospisil et al. Listina
zakladnich prav a svobod. Komentaft. Praha: Wolters Kluwer, 2012, pp. 845-849.
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public authorities. The state includes all its branches of power (legislative, executive and
judicial). Due to decentralisation of the State also, local self-governing entities, including
regions and municipalities, have duties from fundamental rights."

It is further generally accepted and applied in the practice of the Constitutional Court
(see, e.g. 1. US 185/04 from 14 July 2004) that private persons cannot be direct addressees
of fundamental rights in the constitution (direct Drittwirkung) and if there is any effect
on them it is only indirect via interpretation of ordinary laws in the light of fundamental
rights guaranteed in the Charter - the so-called “radiating effect/Ausstrahlungswirkung”
of human rights."” The radiating effect is generated also by social rights (IV. US 27/09,
§ 25: the right to engage in enterprise; I. US 1041/14: special protection of children).

523 What Is the Content of the Rights? What Are the Obligations of the
Legislator? What Are the Obligations of the Administration? What
Are the Obligations of Other Actors?

The social rights are defined very generally in the Charter. Article 41 of the Charter is of
fundamental importance to social rights. It stipulates that some of the rights in the Charter,
including social and economic rights, may be claimed only within the confines of the laws
implementing these provisions. As a result, the effect in practice of having social rights
guaranteed in the constitution is considerably limited. The legislator is to a considerable
extent free to define the scope of social rights. As explained under the next question, the
constitutional limits are only that the legislator cannot act unreasonably or disproportionally
touch the core of the social rights.

Since social rights are guaranteed to the extent of ordinary laws, the legislator has a
duty to adopt these laws. The Constitutional Court mentioned this problem (obiter dictum)
in a case regarding an economic right, namely, the right to strike guaranteed by Article 27
§ 4 of the Charter (see P1. US 61/04). There was no implementing legislation of this right
with the exception of the right to strike in the context of collective bargaining. It held that
such a situation could be assessed as unconstitutional omission of the legislature or an
unconstitutional gap in the law. Accordingly courts would have to, in the absence of
statutory regulation, protect this right; otherwise they would be denying justice. Conditions
for the exercise of this right and its limits would then have to be set on a case-by-case basis
in the case law.

11 Jan Wintr. ‘Article 30’ in: Eliska Wagnerova, Vojtéch Simi¢ek, Tomas Langasek, Ivo Pospisil et al. Listina
zékladnich prav a svobod. Komentat. Praha: Wolters Kluwer, 2012, p. 629.

12 So holds also Eliska Wagnerova. ‘Uvod’ in: Eliska Wagnerovd, Vojtéch Simicek, Tomé$ Langasek, Ivo Pospisil
et al. Listina zakladnich prév a svobod. Komentéf. Praha: Wolters Kluwer, 2012, p. 13.
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5.2.4 Does the National Constitution Differentiate the Scope and Methods
of Protection of Social Rights and Other Rights?

Yes.

The Constitutional Court applies more lenient review regarding social and economic
rights. That practice is based on the interpretation of the interplay of Article 41 of the
Charter, which stipulates that some of the rights in the Charter, including social rights,
may be claimed only within the confines of the laws implementing these provisions and
which suggest that social rights are not directly applicable at all (above the extent of ordinary
laws) and on the other hand Article 4 § 4 of the Charter, which stipulates that when
employing the provisions concerning limitations upon the fundamental rights and freedoms,
the essence and meaning of these rights and freedoms must be preserved. The Constitutional
Court resolved this tension between these two provisions of the Charter by allowing con-
stitutional protection of social rights but less intensive than that of civil and political rights.
The case law of the Constitutional Court is mostly developed in cases of an abstract judicial
review, in particular in challenges brought by a group of MPs against legislation.

That review is conducted using the following steps (see judgement of the plenary of
the Constitutional Court no. PL. US 1/08 from 28 May 2008, §$ 103-104):

1. Identification of a core (essential content) of the social right.
2. Does the law touch the core (essential content) of the social right? If it does then the
standard proportionality test applies.

a. If not then does the law pursue a legitimate aim, that is, is it not arbitrary?

b. Is the law used in pursuance of the legitimate aim reasonable, not necessary the

best, the most adequate, the most effective or the wisest?

Therefore, in contrast to civil and political rights where the Constitutional Court reviews
directly whether the interference had a legitimate aim and was proportionate, with regards
to social rights it first defines the core (essential content) of the social right. If the legislation
does not touch the core of the social right, then a lenient test of reasonability applies and
the legislator enjoys a wide margin of appreciation in this sphere. In contrast, in the context
of civil and political rights (and the essential core of social rights), the Constitutional Court
uses the standard test of proportionality (suitability, necessity, proportionality stricto
sensu), which requires that the interference is the least restrictive for the right in question.
The difference between the test applicable to social rights on the one hand and civil and
political rights on the other is thus twofold. First, social rights review requires the first
additional step of identifying the core of that right. Second, if the core of a social right is
not touched by the legislation in question a more lenient test of reasonability follows in
the last step.

However, in practice, the strictness of scrutiny with civil and political rights varies from
the very strict “order for optimalisation” (term used by the Constitutional Court) to more
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lenient reviews, such as ruling out extreme disproportionality in the review of taxation
legislation (e.g. P1. US 29/08 from 21 April 2009). Yet, the distinction remains that the civil
and political rights can be subjected to the strict proportionality review, whereas the social
rights, save for their essential core, cannot.

Nevertheless, in practice, even the deferential test of reasonability can lead to a finding
of a violation as happened in a decision of the Constitutional Court on the proposal of a
group of deputies to repeal various parts of statutes setting, inter alia, direct payments for
access to health care services (PL. US 36/11 from 20 June 2013). The court found that the
payment of 100 CZK (approximately EUR 4) per day for hospitalisation violated the right
to health under Article 31 of the Charter. It found the law to be unreasonable using two
main arguments. Since the aim pursued by the law was to make patients pay for services
(food, housing), it should have differentiated between various groups of persons, like for
example those patients that had absolutely no possibility of choice and where it was very
difficult to talk about them using these extra services, like patients at an intensive care unit.
Second, there was no cap on the payments, such as for long-term patients, and it had to
be paid by everybody without exceptions, including children.

The practice regarding individual constitutional appeals claiming violations of social
rights is rare. Some commentators even argued that because of Article 41 of the Charter
such individual appeals were not possible.”” However, at least regarding some economic
rights (such as the right to free choice of an occupation under Article 26 of the Charter),
the Constitutional Court allows such appeals and subjects them to the same review as
described above in cases of abstract review of constitutionality (see, e.g. IIL. US 118/05 and
IV. US 266/09). In other decisions, it was mentioned that the legislator was free to set the
standard of protection of social rights but it must preserve the essence and meaning of
these rights, which suggests application of Article 4 § 4 of the Charter, that is a certain core
of social rights (e.g. III. US 1792/13 of 10 September 2013, § 7 or IV. US 572/06 from
6 December 2010). In one judgement, the Constitutional Court found that a violation of
the right to equality under Article 1 of the Charter led also to a violation of the right to
adequate material security in old age under Article 30 § 1 of the Charter; the subject matter
concerned the payment of a pension. The practice regarding individual constitutional
appeals claiming violations of social and economic rights is thus far from settled and there
is a general lack of case law on the issue.

However, in a recent judgement, the Supreme Administrative Court clearly stated that
individuals can claim violations of their social rights in the Charter and the same four steps
test as in cases of abstract review mentioned above should apply (no. 4 Ads 134/2014 - 29

13 SeeJan Wintr. ‘Article 41 in: Eliska Wagnerovd, Vojtéch Simicek, Tomas Langdgek, Ivo Pospisil et al. Listina
zakladnich prav a svobod. Komentét. Praha: Wolters Kluwer, 2012, at p. 838.
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from 30 October 2014). The case concerned the right of persons with disabilities to assis-
tance from the State under Article 30 § 2 of the Charter.

5.2.5 Does the Normative Structure of Constitutional Social Rights Vary?
Is It Possible to Distinguish Different Types of Constitutionally
Protected Social Rights?

No, there seems to be no conceptual difference among individual social rights in the
Charter. To all of them Article 41 of the Charter applies.

5.2.6 Is There a Constitutional Mechanism of Protection vis-a-vis the
Legislator? How Does It Operate? Are There Any Instruments That
Ensure Protection Against the Inaction of the Legislator?

Yes, the Constitutional Court is empowered by Article 87 § 1(a) of the Constitution to
repeal laws or individual provisions thereof should they contravene the constitutional
order. Such a proposal can be lodged by the president of the republic, a group of at least
41 deputies of the Parliament or at least 17 senators, a court if it considers that a law it
should apply in the proceedings before it is unconstitutional and an individual together
with a constitutional appeal. In practice, most of the challenges come from a group of MPs.

The issue of inaction of the legislator is more difficult since the Constitutional Court
can only repeal laws and not issue them. Therefore, it can remedy only a prior positive
action of the legislator, that is an adopted law. However, it is imaginable that in extreme
circumstances, the Constitutional Court would issue a declaratory judgement saying that
inaction of the legislator is unconstitutional. Such a ruling has been made once, to my
knowledge. It was in the context of regulation of the maximum amount of rent under the
right to property. In its decision no. P1. US 20/05 from 28 February 2006, the Constitutional
Court faced with a long-term inaction of the legislator to somehow ease the strict rent
control legislation, which it had declared unconstitutional already in 2002, declared that
“a long-term inactivity of the Parliament to adopt a law setting the circumstances under
which landlords are allowed unilaterally to increase rents is contrary to the constitution”.

52.7 How Do You Evaluate the Efficiency of Social Rights Protection Offered
by the Constitution and the Constitutional Justice?

Despite the declared lenient review (reasonability), it seems to have in practice some teeth
and the Constitutional Court has already repealed a number of regulations because they
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were in contravention with social or economic rights, including above mentioned direct
payments by patients for hospitalisations (P1. US 36/11 from 20 June 2013) or the absence
of any payments from the social security for the first three days of sick leave (P1. US 2/08
from 23 April 2008). Further examples are mentioned below.

All this case law however comes from case of abstract review of constitutionality lodged
by groups of Members of the Parliament. Due to lack of practice and not yet developed
case law on the topic, it remains to be seen and assessed whether also individuals can
effectively protect their social rights before the Constitutional Court. As has been mentioned
above, the Supreme Administrative Court however accepts that individuals have directly
applicable social rights under the Charter.

Besides there is a quite strong indirect protection of social rights through the right to
be free from discrimination. It should be however noted that sometimes the Constitutional
Court does not explain why some cases are considered under the prohibition of discrimi-
nation (with a very specific, not explicitly numerated discrimination ground) and others
are not (see, for example judgement no. 8/07 from 23 March 2010 below). It is hard to
escape a conclusion that it does so when it wants to apply a stricter review than pertains
to social rights.

5.2.8 What Do You Consider as the Most Original Contribution of Your
National Constitution to the Protection of Social Rights?

Quite original and not that common, is the situation that the Charter contains numerous
economic and social rights but then limits their significance by Article 41. I will refrain
here from any assessment whether that is a good contribution or a bad one. Although, it
can be noted that there seems to be a trend towards such an approach (courts enforcing
social rights only in the context of the implementing legislation) also in those countries
where constitutions contain strong protection of social rights like in South Africa."

5.3 ProTECTION OF SOoCIAL R1IGHTS UNDER OTHER CONSTITUTIONAL RULES

AND PRINCIPLES

5.3.1 Are There Other Constitutional or Jurisprudential Principles Used as
Tools for the Protection of Social Human Rights?

Is there a protection offered by the following constitutional principles:

14 See Stuart Wilson and Jackie Dugard. ‘Constitutional Jurisprudence: The First and Second Waves’ in:
Langford et al. Socio-Economic Rights in South Africa. Cambridge: Cambridge University Press, 2014.
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e protection of legitimate expectations,

e protection of vested rights,

o precision of legislation,

« non-retroactivity of legislation,

e due process,

o other general constitutional principles?

All these principles, to the extent that they are part of the Czech constitutional principles,
can be applied to social rights. Yet the practice varies and there seems to be a conflicting
case law. Also since social rights are directly protected by the constitution, there is less of
aneed to protect them indirectly through the above principles.

The Czech administrative procedure guarantees the right of judicial review of admin-
istrative decisions, which can be considered a part of the procedural due process. The most
common right invoked by individuals in their constitutional appeals is the right to a fair
trial. The right to a fair trial under the Charter applies to all judicial proceedings irrespective
of the nature of the right in question (unlike Article 6 of the ECHR). Individuals can, and
often do, bring constitutional appeals claiming violations of their right to a fair trial when
the subject matter of the proceedings concerns social rights, such as various social security
benefits.

An example of a successful claim of legitimate expectations and the principle of publi-
cation of laws is the judgement of the Constitutional Court no. I. US 420/09 from 3 June
2009. There the applicant’s claim for a pension based on a bilateral treaty from the 1950s
between Czechoslovakia and the Soviet Union had been rejected by ordinary courts because
that treaty had been no longer in force as it had been unilaterally, by a diplomatic note to
the other party, repealed by the Czech Republic in 2004. The Constitutional Court however
quashed those decisions holding that the diplomatic note had not been published in the
official gazette and thus the applicant had had legitimate expectations based on the bilateral
treaty to receive the pension.

On the other hand, in its judgement no. P1. US 2/08 from 23 April 2008, the Constitu-
tional Court 2/08 rejected the idea that legitimate expectations could be used in the sphere
of social rights. It rejected a claim that a change in the eligibility for and amount of some
social benefits could violate that principle (§ 68). However, it might have been just an
unnecessarily broad statement as that claim might have been rejected on the facts.

In its judgement no. Pl. US 19/13 from 22 October 2013, the Constitutional Court
invoked the principle of foreseeability of law, which it derived from Article 1 § 1 of the
Constitution that stipulates that the Czech Republic is a State that respects rule of law
(Rechtsstaat). It concluded that the regulation of payments to health care providers from
the public health insurance companies was not foreseeable as it allowed the insurance
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companies to unilaterally and retrospectively change the payments to health care providers
for their services.

5.4 IMPACT OF THE INTERNATIONAL PROTECTION OF SocIAL RIGHTS

5.4.1 Did Your State Ratify International Treaties That Pertain to Social
Rights? Are They Directly Applicable in Your Domestic Legal Order?

The Czech Republic is a party to the following major treaties protecting social rights:

- European Social Charter, Additional Protocol to the European Social Charter and
Additional Protocol to the European Social Charter Providing for a System of Collective
Complaints

- European Code of Social Security

- International Covenant on Economic, Social and Cultural Rights.

— The Czech Republic is also a party to 64 ILO conventions that are in force.

As per Article 10 of the Constitution international treaties, the ratification of which
has been approved by the Parliament and which are binding on the Czech Republic, shall
constitute a part of the legal order. Provisions of international treaties are thus directly
applicable provided that they are self-executing. Indeed, international treaties are in the
hierarchy of norms above ordinary laws. Article 10 of the Constitution stipulates that
should a law contravene an international treaty, the international treaty shall be applied.
Even more, according to the case law of the Constitutional Court, international treaties
for the protection of human rights have the legal force as constitutional norms, that is they
are on the same level as the constitution (this opinion was first developed in the case no.
PL. US 36/01 from 25 June 2002).

The Constitutional Court directly applies international treaties on social rights in
abstract review of constitutionality (e.g. P1. US 20/09 from 15 November 2011, § 32: Article
4§ 2 of the European Social Charter; P1. US 3/2000 from 21 June 2000: right to adequate
housing in Article 11 ICESCR; PL US 40/02 of 11 June 2004: Article 6 of the ESC; PL. US
83/06 from 12 March 2008: Article 3 of the Additional Protocol to the European Social
Charter; judgement no. P1. US 54/10 from 24 April 2012: Article 26 § 3 of ILO Convention
no. 130 Medical Care and Sickness Benefits Convention and Article 18 of the European
Code of Social Security).

However, when it comes to individual constitutional appeals, a problem arises whether
the particular provision of the treaty claimed by the individual is self-executing in order
to be applied in lieu of the law. That question can be decided only on a case by case basis
depending on the concrete provision in question. In any case, the case law of the Czech
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courts on this issue is very unclear and far from consistent. Often the question of self-
executiveness is not posed in the decision.

In several decisions, the Constitutional Court made rather broad statements suggesting
that social rights in the international treaties were not directly applicable as they were mere
“program” rights requiring the State to take steps (IV. US 1360/09 from 7 August 2009,
IV. US 1823/08 from 6 October 2008: Article 16 of ESC and Article 11 of the ICESCR and
some other decisions of that chamber and I1. US 282/02 from 15 April 2004). Nevertheless,
it is interesting to note that in some of these decisions, the reasoning referred to a decision
of a plenum, which had however on the contrary explicitly stated that the ICESCR was
directly applicable (PL. US 3/2000 from 21 June 2000).

In several cases concerning right to social benefits or pensions based on a bilateral
treaty, the issue of whether those treaties were self-executing was not discussed and they
were applied as if they were (e.g. Constitutional Court in case no. I. US 420/09 from 3 June
2009).

In one decision, the Constitutional Court explicitly described a provision on social
rights in an international treaty not to be self-executing (II. US 635/01 from 3 September
2003). It concerned Articles 2 and 3 of ILO Convention no. 111 on Discrimination
(Employment and Occupation).

In one judgement, the Supreme Administrative Court found a provision on social
rights in an international treaty not to be self-executing. It concerned Article 4 of the
Additional Protocol to the European Social Charter (judgement no. 3 Ads 88/2006 - 72
from 28 February 2007).

On the other hand, in several decisions, the Constitutional Court found that a right
guaranteed by a social rights treaty was not violated (e.g. IV. US 572/06 of 6 December
2010: right to paid holidays under ICESCR and the ESC, 1. US 1395/09 of 13 January 2010:
right to housing under ESC, II. US 315/13 from 21 November 2013 and L. US 3833/12
from 7 November 2012: Article 7 ICESCR), which would suggest that it considered it
directly applicable and self-executing. But the question of self-executiveness was not dis-
cussed in those decisions.

In some decisions, the social rights in international treaties were used to support an
interpretation that another right (fair trial) was violated. For instance, in IV. US 511/98
from 4 October 2000, the Constitutional Court quashed a decision of ordinary courts
because they failed to review whether a housing given to the applicant after he was evicted
from his former home could be considered a “dignified accommodation” (a term used
then by the Civil Code) also in the view of international treaties guaranteeing right to
adequate housing (namely, Article 11 of the ICESCR and Article 16 of the ESC), which
were directly applicable and had prevalence over ordinary laws. These decisions can be
however explained in a way that even if it is considered that these social rights in interna-
tional treaties do not provide for individual rights that can be claimed by individuals alone
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they are nevertheless directly applicable in the Czech legal order to the extent that ordinary
laws must be interpreted in view of this existing international obligations of the Czech
Republic.

54.2 Do These Treaties Have an Impact On The National Legal System?
Did They Trigger Any Changes in National Legislation or Practice?

Does the case law of international bodies protecting human rights impose any changes in
national legislation pertaining to social rights?

To the extent that I am able to asses that, my reading would be that the impact is limited.
I am not aware of any major changes to the law because of international obligations arising
from social and economic rights.

For example, in 2011, a new comprehensive act on health services was adopted. It
regulates the provision of health care services. The explanation report to the bill only
generally stated that it implemented also the international obligations arising from the
ICESCR and ESC but then no individual provision was reasoned by a direct requirement
of these treaties. The same applies to the new Act on Social Services that was adopted in
2006.

When the new Labour Code was adopted in 2006, about four of its provisions were
reasoned by reference to an international treaty including the practice of the monitoring
bodies. For example, two-month period of notice for termination of employment with the
possibility to extend it in the employment contract was adopted because of the interpretation
of Article 4 § 4 of the ESC by the European Committee of Social Rights. Further, with
reference to the opinion of the European Committee of Social Rights that had found the
Czech Republic to be in violation of Article 8 § 2 of the ESC, the new Labour Code no
longer allows the employer to terminate the employment contract, when the employer
moved to another place, which was however included in the employment contract as a
possible place of work.

However, this latter change was still found to be not in compliance with the ESC by
the European Committee of Social Rights (see below). So the acceptance of the views of
the Committee was rather half-hearted.

5.4.3 In Particular, Did the Case Law of the European Court of Human
Rights and Other Regional Human Courts Have an Impact on National
Law in the Field of Social Rights?

The impact is also limited. This might be mainly due to the fact that there has been no
finding of a violation against the Czech Republic in the case law of the ECtHR that might
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be said to concern social rights. The possible exception being the cases of Wallova and
Walla v. the Czech Republic, no. 23848/04 and Havelka and Others v. the Czech Republic,
no. 23499/06 (for details about these cases, see the question below). As a result of these
judgements, there is awareness among judges that children cannot be taken away from
families for social reasons. The ombudsman has been repeatedly reminding the authorities
that families with children in dire circumstances must be provided with adequate assistance
in order to improve the living conditions of the children.

54.4 What Are the Most Important Social Rights Cases Brought From Your
Country to International Rights Protecting Bodies?

The Czech Republic is not a party to the Optional Protocol to the ICESCR. It has ratified
the Additional Protocol to the European Social Charter Providing for a System of Collective
Complaints only in 2012, and there has not been any decision on the two pending cases
against the Czech Republic, yet.

As for cases at the ECtHR, which touch upon social rights, the following can be men-
tioned:

Article 8:

Wallova and Walla v. the Czech Republic, no. 23848/04, and Havelka and Others v. the
Czech Republic, no. 23499/06: in both judgements, the Court stated the impermissibility
of taking children from the family into care for social reasons, in particular a lack of ade-
quate housing. As a result, the State is in fact obliged to provide families with children in
need with material assistance because it cannot tolerate that children live in unbearable
conditions and at the same time as a result of these two judgements children cannot be
taken away from the family.

In its decision in Zehnalova and Zehnal v. the Czech Republic, 38621/97, the Court
dismissed a claim that private life of disabled applicants in the wheelchair had been violated
because large number of public buildings and buildings open to the public in their home
town were not accessible to them. It found that Article 8 of the Convention was not
applicable as by access to public buildings private life was not concerned.

Article 14:

In its decision in Furtsev v. the Czech Republic, no. 22350/10, which concerned alleged
discrimination on the ground of pursuing remunerated work (the applicant was treated
less favourably than if had not worked at all) in the amount of old-age pension, the Court
found the different treatment to be justified in view of the wide margin of appreciation of
the State. Nevertheless, it stated the following important principle:
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The Court first considers that pursuing remunerated work is covered by ‘other
status’ for the purposes of Article 14 of the Convention. The choice to work,
by which a person exercises his or her human right to work guaranteed by
numerous international instruments, should be respected as an aspect of his
personal status (see mutatis mutandis Carson and Others, cited above, § 71,
where a relevant ground was a choice of place of residence, an exercise of a
freedom of movement and a contrario Peterka v. the Czech Republic (dec.), no.
21990/08, 4 May 2010 where the different treatment was on the basis of various
modes of work only).

In Andrle v. the Czech Republic, no. 6268/08, the Court found no violation in the case
of alleged discrimination of men in the entitlement to an old-age pension. The facts were
that women who raised children had earlier retirement age but not men, even though the
applicant also raised children as a single father. The Court again applied the wide margin
of appreciation of States and extreme deference to the State in matters of entitlement to
pensions.

5.4.5 What Are the Lessons You Draw From the International Litigation
(Pertaining to Social Rights) Started by Applicants From Your Country?

The ECtHR is very deferential to the State when it comes to matters of social policy, such
as entitlements to pensions or attempts of the disabled to improve their daily life and make
it more comparable to the majority population. Especially, the case of Andrle is controversial
as it was even hard to find any legitimate aim for such a different treatment.

5.5 SociaL RigHTS IN ORDINARY LEGISLATION

5.5.1 To Which Extent Does the Ordinary Legislation in Your Country
Ensure the Protection of Social Rights?

There are comprehensive laws covering most of the social rights, like health or social
security.

Yet, one of the deficiencies in the legal system is a lack of any comprehensive regulation
of the right to housing. Since the 1990s, experts have called for the introduction of a Social
Housing Act, but no government has presented it. There is a lack of social housing and
the municipalities have no obligations to care for the homeless.
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In general, the people in housing need are entitled to a housing benefit. This has become
asource of income by some “entrepreneurs” who house these people in basic accommoda-
tion and charge them fees in the amount they are able to get from the State in housing
benefits. As a result, these fees are often higher then market rents and the accommodation
is of a low quality. But these people are for various reasons unable to obtain housing on
the market (e.g. not enough money to pay the caution, discrimination, etc.).

552 Is This Legislation in Conformity With the National Constitution and
the International Instruments Ratified by Your Country?

The Constitutional Court reviews the legislation if asked to by the competent bodies.
Currently, there are only a few cases pending before the Constitutional Court, where it
reviews the conformity of social rights legislation with the constitution. This includes case
no. PL. US 10/12 on a proposal to repeal several provisions of the Labour Code, including
the conditions for termination of employment by the employer.

The UN Committee on economic, social and cultural rights reviewed the periodic
report of the Czech Republic at its session in May 2014. The concluding observations are
not yet available.

The European Committee on Social Rights reviewed in its 2011 report on the Czech
Republic (Conclusions XIX-4) the thematic group “Children, families and migrants”. It
concluded that the situation in the Czech Republic was in conformity with the ESC with
the following exceptions:

a. The situation in Czech Republic is not in conformity with Article 7 § 4 of the ESC on
the ground that the length of working time for young workers under 16 years of age is
excessive. The Czech labour code does not differentiate between workers under 18 years
and under 16 years. The Committee considers that the limit of 8 hours a day or 40
hours a week is in conformity for workers under 18 years but not those under 16 years.
The legal age of work in the Czech Republic is 15 years.

b. The Labour Code provides for two exceptions where dismissal of a woman on maternity
leave is possible: when the undertaking closes down, and when the employer relocates
all or part of the business. The latter exception on relocation of business remains
excessive and is not acceptable under Article 8 § 2 of the ESC.

¢. The situation in the Czech Republic is not in conformity with Article 16 of the ESC on
the grounds that it has not been established that families receive adequate social pro-
tection with regard to housing; and the level of family benefits does not constitute an
adequate income supplement.

However, I must note that the latter conclusion does not seem to be much reasoned.

In my view, the amount of benefits for families in the Czech Republic is considerable.
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The situation is not in conformity with Article 17 of the ESC as corporal punishment
of children is not explicitly prohibited in the home and in institutions.

The European Committee on Social Rights reviewed in its 2009 report on the Czech

Republic (Conclusions XIX-2(2009)) the thematic group “Health, social security and social
protection”, including Article 11 of the ESC (right to health), Article 12 (social security)
and Article 13 (the right to social assistance). It concluded that the situation in the Czech

Republic was in conformity with the ESC with the following exceptions:

a.

The situation in the Czech Republic is not in conformity with Article 12 § 1 of the ESC
on the ground that the levels of the minimum old age, invalidity and survivor’s pensions
as well as the level of unemployment benefit are manifestly inadequate.

The Committee did not accept as sufficient the Czech practice that persons receiving
low amount of benefits are entitled to means-tested kinds of benefits, including social
assistance, which if added could be hardly described as “manifestly inadequate”, I think.
The situation in the Czech Republic is not in conformity with Article 12 § 4 of the ESC
on the ground that the retention of accrued benefits for persons moving to a State Party
which is not covered by Community regulations or not bound by an agreement with
Czech Republic is not guaranteed.

The situation is not in conformity with Article 13 § 1 of the ESC on the ground that it
has not been established that the level of social assistance is adequate; and the granting
of social assistance to foreign nationals is subjected to an excessive length of residence
condition (permanent residence, for obtaining which five years of uninterrupted resi-
dence is required, unless an international treaty says otherwise).

The situation is not in conformity with Article 13 § 3 of the ESC on the ground that it
has not been established that foreign nationals legally resident or regularly working in
the Czech Republic are provided with equal access to advice and personal assistance
services, without being subjected to an excessive residence requirement (as above).
The situation is not in conformity with Article 14 § 1 of the ESC on the ground that
access to social services by nationals of other States Parties is subject to an excessive
length of residence requirement (as above).

Regarding the requirement of permanent residence, which of course does not apply to

EU nationals, to access social services, several exceptions have been introduced in the

meantime, namely, for foreigners performing selected jobs requiring high qualifications.

The 2013 report of the European Committee of Social Rights dealt again with the thematic

group “Health, social security and social protection” (Conclusions XX-2 (2013)). It con-
cluded that the situation in the Czech Republic was in conformity with the ESC with the
following exceptions:
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a. It again found that the minimum unemployment benefit and the minimum level of
sickness benefit was manifestly inadequate and that the minimum level of old age
benefit falls below 40% of the Eurostat median equalised income.

b. Similarly, the Committee repeated that the situation in the Czech Republic is not in
conformity with Article 12 § 4 of the ESC on the ground that the retention of accrued
benefits for persons moving to a State Party which is not covered by Community reg-
ulations or not bound by an agreement with Czech Republic is not guaranteed.

c. Again under Article 13 § 1 of the ESC, the Committee found a non-conformity on the
ground that it had not been established that the level of social assistance is adequate
and the legislation allowed withdrawal of residence permit to foreign nationals in
material need.

d. The Committee, while deferring its conclusion under Article 13 § 3 ESC, concluded
that the situation was not in conformity with Article 134 of the 1961 Charter on the
ground that it was not established that emergency social assistance was available to all
non-resident foreign nationals of other States Parties, irrespective of their status.

5.6 JUSTICIABILITY OF SOCIAL RIGHTS

5.6.1 Are Social Rights Considered Justiciable in Your Country? To Which
Extent?

See also question 2 above.

As regards individual constitutional appeals for violation of social rights, they are fairly
common in the context of the right to social security, especially with person claiming that
they were not awarded some kind of pension or benefit or that the pension is lower than
it should be. In these cases, the Constitutional Court refers to Article 41 of the Charter
and reviews only whether the ordinary courts did not violate any procedural rights of the
complainant (right to a fair trial), that is including whether the interpretation and applica-
tion of ordinary laws was not arbitrary or extreme or manifestly unreasonable - see, e.g.
decision no. sp. zn. I. US 1779/13 from 21 November 2013, I. US 2815/13 from
21 November 2013 or I11. US 1789/13 from 8 August 2013 and hundreds of others. For a
successful individual constitutional appeal in the sphere of social rights because of violation
of the right to a fair trial see, e.g. I. US 1415/10 from 23 August 2010 (right to an extraor-
dinary pension for miners) or II. US 2379/08 from 9 July 2009 (need to guarantee access
to court for the protection of the right to health).

Fairly common is application of Article 32 § 4 of the Charter, which stipulates:
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(4) It is the parents’ right to care for and bring up their children; children have
the right to parental upbringing and care. Parental rights may be limited and
minor children may be removed from their parents’ custody against the latters’
will only by the decision of a court on the basis of the law.

That is however at best a mixed right, as it is mostly a typical civil right — respect for
family life. Although included among social rights in the Charter, it is also not covered by
Article 41 of the Charter. What can be considered a social right is the right of children in
the first sentence for care of their parents, which includes financial subsistence. That can
be considered as an implementation of the duty of the State for special protection of chil-
dren, which is a social right. Here the state fulfilled its positive obligation by introducing
legislation (here even a constitutional norm then implemented by ordinary legislation) by
placing obligation on the parents to care for their children. That provision of the Charter
is often used in disputes regarding maintenance of children by their parents.

For instance, in the judgement no. IV. US 1181/07 from 6 February 2008, the Consti-
tutional Court found a violation of Article 32 § 4 of the Charter together with the right to
a fair trial and Article 18 § 1 and 27 § 1 of the Convention on the Rights of the Child when
the ordinary courts had found that the father of the child had had no obligation of main-
tenance because he had been imprisoned. It is however typical that this provision is always
applied together with other rights, usually the right to a fair trial or the right to respect for
family life. I have not found any case where violation of Article 32 § 4 alone was found.

5.6.2 What Is the Role of the Judge?

What are the Practical Effects of Such Justiciability?

Since social rights are justiciable primarily in cases of abstract constitutional review,
the effects, if such a challenge is successful, are quite tangible. Those laws that are found
to contravene the social rights guarantees in the constitution are repealed and cannot be
invoked. Usually though, the Constitutional Court awards the legislature some time when
the repeal will take effect (vacatio legis). That is, the repeal is not immediate in order to
enable the legislature to adopt a new law.

What are the most prominent examples of social rights cases successfully brought to
courts by the litigants?

In its judgement no. P1. US 2/08 from 23 April 2008, the Constitutional Court repealed
a part of the law, which denied the provision of sickness benefits during the first three days
of work incapacity (illness), as being in conflict with Article 30 § 1 of the Charter (right to
social security). In reaction, the respective provision of the law was amended. It kept the
three-day period but altered the scheme. For instance, it no longer required the employees
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to pay premiums for sickness allowance (only employers did). The amended law was again
challenged before the Constitutional Court. In its judgement no. P1. US 54/10 from 24 April
2012, the Constitutional Court found the new legislation in compliance with the Charter.
It distinguished the current situation from the previous ruling mainly on the ground that
employees did no longer pay premiums towards sickness allowance ($ 64).

In its judgement no. 8/07 from 23 March 2010, the Constitutional Court concluded
that the provision on how the old age pension was calculated were discriminatory against
persons with the highest incomes during the working life in the context of the right to
adequate material security in old age (Article 30 § 1 of the Charter). It concluded that
persons who had earned more and thus had contributed more to the system during their
working life were getting almost the same old age pensions as persons who had had low
incomes. That is, the system was too egalitarian. Even though the most prominent right
featuring in the reasoning was the prohibition of discrimination, the right to social security
was also present and the law was found explicitly to contravene both rights.

This judgement however, I would argue, showed a lack of understanding of the concept
of social rights by the Constitutional Court. The social right to adequate social security
was effectively used to protect the interests of the wealthiest part of the society, while the
ratio of social rights is to guarantee a certain standard of living to everybody and to protect
the most vulnerable. The Constitutional Court wrongly decided what the “adequacy” of
the pension should relate to. It considered the adequacy only in relation to the payments
the individual had made to the system during his working life. However, the adequacy
should relate primarily to the prospective adequacy of income to lead a decent life in the
old age."”

It is no surprise then that this judgement disregarded or downplayed international or
comparative materials. The Constitutional Court noted that the existing legislation was
in fact in compliance with the international obligations of the Czech Republic, namely the
European Code on Social Security and ILO Convention no. 128 Invalidity, Old-Age and
Survivors’ Benefits Convention (§$ 64-67) and that a comparative report showed that the
situation in the Czech Republic was not that uncommon in Europe (§ 73). Despite all that
it decided to repeal the legislation.

In its judgement no. PL. US 83/06 from 12 March 2008, the Constitutional Court
repealed a provision of the Labour Code by which if there were multiple trade unions at
a given employer and all of them could not agree on the terms of a collective agreement
the employer could conclude an agreement with the union that had most members. It
found that it contravened Article 27 § 2 of the Charter (no trade union may be given
preferential treatment) and Article 3 § 2 of the ILO Convention no. 87 concerning Freedom

15 See General Comment of the Committee on Economic, Social and Cultural Rights no. 19, The right to social
security, 4 February 2008, § 22.
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of Association and Protection of the Right to Organise by giving preferential treatment to
some trade unions to the detriment of others.

In its judgement no. Pl. US 19/13 from 22 October 2013, the Constitutional Court
repealed the regulation under which health care providers were receiving payments for
the health care they provided. It concluded that the regulation was touching the core of
the right to engage in enterprise and pursue other economic activity (Article 26 § 1 of the
Charter), because a situation could happen when health care providers were obliged by
law to provide services but at the end of the year the amount of remuneration they would
receive could be less than simple costs they had had without any right to compensation
(§ 73). The reason being that above certain amount of health services provided in the given
year the payments the provider received from the health insurance company were about
only one third of the usual payment. The reason was to limit somehow the expenses of the
public insurance companies. Consequently, since the core of the right was concerned, the
Constitutional Court applied the proportionality test and found the regulation not to be
proportionate. It mentioned in its reasoning that indirectly the right to health was also
violated as that regulation in fact forced the health care providers to limit the amount of
health care (§ 77).

In its judgement no. PL. US 36/11 from 20 June 2013, the Constitutional Court found
that the payment of 100 CZK (approximately EUR 4) per day for hospitalisation violated
the right to health under Article 31 of the Charter. It found the law to be unreasonable
using two main arguments. Since the aim pursued by the law was to make patients pay for
services (food, housing), it should have differentiated between various groups of persons,
like, for example those patients that have absolutely no possibility of choice and where it
was very difficult to talk about them using these services (food and housing), like patients
at an intensive care unit. Second, there was no cap on the payments, such as for long term
patients, and it must be paid by everybody without exceptions, including children.

In a series of judgements, the Constitutional Court found that lower old-age pensions
for persons who had worked during Czechoslovakia in the Slovak Republic and thus were
receiving part of the old-age pension from Slovakia, which was generally lower than Czech
pensions, were discriminatory (violation of Article 1 and Article 3 § 1 of the Charter
(prohibition of discrimination) in conjunction with Article 30 § 1 of the Charter - right
to social security) and should receive compensation (the main judgement was III. US
252/04 from 25 January 2005 and then confirmed by the plenary in Pl. US 4/06 from
20 March 2007). However, later, the provision of that compensation only to Czech citizens
was found discriminatory by the European Court of Justice in Case C-399/09 (Landtovad).
The Constitutional Court did not accept that judgement and (in) famously ruled that the
judgement of the EC]J was ultra vires (PL. US 5/12 from 31 January 2012).
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5.7 INSTITUTIONAL GUARANTEES OF SOCIAL RIGHTS

5.7.1 Which National Bodies Are the Institutional Guarantors of Social
Rights?

Are There Any Specific Bodies Created Especially for the Protection of Social Rights? What
Are Their Powers?

How Do You Evaluate the Effectiveness of These National Bodies?

The institutional guarantors are in general the competent public authorities, like the
Labour Office, which supports persons in unemployment and provides some social benefits,
or the Child Office, which protects rights of children. Through these bodies, the state
exercises its powers in the sphere of social rights, but they can hardly be described as human
rights bodies. They are government agencies empowered with certain tasks.

There are several advisory bodies to the Government, which deal also with social rights:

The Government Council for Seniors and Population Ageing was founded in
2006. The Council strives to create conditions for healthy, active and decent
ageing and for equal treatment of seniors in all fields of life, for the protection
of their human rights and for the development of inter-generation relations in
families and in the society.

The Government Council for Roma Community Affairs is involved in ensuring
full enjoyment of the rights granted by the Covenant also to the Roma, who
have been threatened more than other ethnic minorities by discrimination,
social exclusion and poverty. Apart from representatives of competent state
authorities, the membership of the Council also includes representatives of
Roma communities (some of whom are, at the same time, activists of important
non-governmental non-profit Roma organisations).

The Government Council for Human Rights, which has a Committee for
Economic, Social and Cultural Rights.

Their powers are only to suggest proposals to the Government, which then is free to
act on the proposal or reject it.

The Ombudsperson is empowered to act on and investigate complaints of persons that
the conduct of authorities was against the law, did not correspond to the principles of a
democratic legal state and the principles of good administration, or the authorities were
inactive. She deals a lot with complaints in the area of social security benefits and social
assistance. It is a typical ombudsman office, however, which can issue only recommenda-
tions.
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5.8 SociAL RiGHTS AND COMPARATIVE LAaw

5.8.1 Did Your National Legal System Influence Foreign Legal Systems in
the Area of Social Rights?

Did Other Foreign Legal Systems Influence Your National Legal System in the Area of
Social Rights?

Can You Give Examples Of Provisions, Principles Or Institutions (in the Area of Social
Rights) Borrowed From Other Legal Systems?

Not to my knowledge.

Do your domestic courts rights quote judgements or legislation from other jurisdictions
when adjudicating on social rights?

The Czech Constitutional Court is well known for its frequent references, explicit or
implicit, to the judgements of the German Constitutional Court. In the context of social
rights that is however not quite possible because of lack of protection of social rights in
the German Grundgesetz.

In general, these references in the context of social rights are much rarer compared to
civil and political rights.

For example, in its judgement no. Pl. US 54/10 from 24 April 2012, concerning the
constitutionality of provisions providing no payments for the first three days of sick leave,
the Constitutional Court referred to the case law of the Polish Constitutional Tribunal,
specifically judgement no. K 6/09 from 24 February 2010, § 8.2, for the support of its
position that social rights could not be subjected to the “strict” proportionality test and
they had to be left to the discretion of the legislature except for a certain core of the right
(§ 50). The reference suggests, in my view, that still in 2012 the Constitutional Court felt
the need to improve its reasoning why it does not use the standard proportionality test in
the context of social rights. When the reasonability test was developed in 2008 (see above),
there were no such references to comparative materials.

In judgement no. PL. US 1/08 from 28 May 2008, § 99 to support its finding that direct
payment for health care were in conformity with the constitution, the Constitutional Court
referred to a decision of the Slovak Constitutional Court no. PL. US 38/03 from 17 May
2004.

In several judgements on social rights, it also noted on a general level and without
much elaboration as to, for instance, whether the situation and contexts were comparable,
that the reasonability test it was using was used also by the U.S. Supreme Court as the
rational basis test (e.g. judgement no. P1. US 83/06 from 12 March 2008, § 179, and P1. US
1/08 from 20 May 2008, § 92).
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In contrast to foreign case law, the comparative materials of legislation and practice
are quite common in the case law of the Constitutional Court. That is due to the fact that
the Constitutional Court has got a well-staffed analytical department, which can be used
by the judges to draft comparative reports. If it is a high profile case (most cases of abstract
norm control) such a comparative report is usually compiled. For instance, in its judgement
no. PL. US 54/10 from 24 April 2012, the Constitutional Court used a comparative report
noting that the non-payment of a sickness benefit for the first three days of sickness leave
was common in several European states (§ 65). Or in judgement no. Pl. US 1/08 from
28 May 2008, it noted that the right to health was not guaranteed in constitutions of many
European states, the exceptions being mostly new democracies entering the EU in 2004
(§99).
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6 SociAL RiGHTS IN DENMARK

Helle Krunke & Stine Hellqvist Frey’

6.1 SociAL RIGHTS IN NATIONAL LEGAL SCHOLARSHIP

How does the national legal scholarship see the question of protection of social
rights?

It is inherent in the Danish welfare system that social rights need to be protected. Thus,
the controversial question in the debate on social rights in the national scholarship is not
if social rights ought to be protected as such - rather it is a discussion on how and to what
extent social rights should be protected. This debate also raises the question of which
impact international and supranational legislation has on the internal protection of social
rights in Denmark.

As mentioned, it is uncontroversial that certain social rights must be protected in the
legal system. The Constitution guarantees certain basic social rights, which pose obligations
on the State and provides individuals a positive right to receive a social welfare benefit.
These articles are, however, brief and general leaving questions to be answered in regard
of the scope of the protection granted. E.g. according to Article 75(2) in the Danish Con-
stitution, a person who is unable to support himself and whom no one else is under the
obligation to support, is entitled to assistance from the State. However, until a Supreme
Court judgment from 2006, there was doubt as to whether an individual right could actually
be based on Article 75(2)." Furthermore, the provision comes short in explaining the more
specific guidelines of what constitutes adequate “assistance”. Does this give the individual
a pecuniary right? Or can the obligation be met by providing naturals such as food and
clothes to the individuals?” This was unclear until a Supreme Court judgment from 2012.°
We shall return to the two judgments in the following.

Keeping in mind that this question of scope and extent of the constitutional social
rights is controversial it should also be mentioned that a debate is going on regarding the
relationship between Danish legal sources and international and supranational legal sources.

*  ByProfessor, Ph.D. and Head of Centre for Comparative and European Constitutional Studies (CECS) Helle
Krunke and Research Project Assistant Stine Hellqvist Frey, Faculty of Law, University of Copenhagen.

1 See U.2006.770H.

2 See]. E. Rytter, Individets grundlaeggende rettigheder, 2013, p. 78.

3 See U.2012.1761H.
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This uncertainty regarding the status of the legal sources adds to the complexity of the
debate on the protection of social rights in a Danish context.

Finally, it is worth mentioning that yet another debate regards whether the social rights
protection in the Constitution is dynamic and connected to the development of society
and the welfare state as such. This is part of a general discussion in constitutional literature
on whether the Constitution should be interpreted in a modern context.* This also con-
tributes to the complexity of the debate on social rights. An interpretation of the Constitu-
tion which builds on the modern context would mean that the meaning and scope of social
rights can in principle be altered over time due to societal changes. A part of the debate in
the national scholarship on the scope of the given social rights is thus also one of how and
if the dynamic change of society influences the substantial content of Danish social rights.

Is the need to protect social rights questioned?

As mentioned above, it is not as much the need to protect social rights that is questioned,
it is more a question of how this protection should be designed and interpreted, namely
with regard to certain conflicts with one group’s social rights inflicting on the rights of
other groups in society.

Recent studies’ revolve around the question on how to make an even split with regards
to the fair distribution of social rights within different groups of individuals with certain
rights that may not always be in conformity with the rights of others. Thus, the aim and
goal of these studies are not merely to define the scope of certain social rights, but also to
present conflicts of social rights granted to different individuals.

Common to these studies is that they seek to more precisely define the scope of certain
social rights in present day and then present the areas in which social rights collide, leaving
an unsettled legal status for the respective social rights in these contested areas.

With that being said it is also necessary to add the perspective that focus on the protec-
tion of social rights might differ slightly depending on the legal perspective put on the
question. Thus, the need to protect and the motivation for this protection might be different
depending on the point of departure as either from a constitutional legal aspect, a public
legal aspect or a more narrow social legal aspect.

Seen from a constitutional aspect recent studies have investigated the scope of the
protection of the right to property in the Danish Constitution® to see if this provision also

4 See for instance H. Krunke, Pensionsreform. De retlige greenser og muligheder, 2010, p. 30.

5 E.g. H. Krunke (2010), K. Ketcher, ‘Retten til eksistensminimum - og retten til ikke at blive diskrimineret’,
Juristen (4,2012) and J. A. Nielsen, De retlige greenser for at gennemfore reformer af sociale sikringsordninger
med seerlig fokus pa efterlonsordningen, master thesis, University of Copenhagen, 2012.

6 See The Danish Constitution (Grundloven) Article 73.
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protects the right to certain social benefits and if so to what extent.” Also the provision
which grants “assistance” to individuals who cannot provide for themselves® has been
scrutinized in order to determine if a more definitive right can be substantiated from this
provision.”

Seen from a general public legal aspect Article 75(2) of the Danish Constitution is also
interesting, as it obliges the administration to ensure compliance with this article when
distributing the social benefits pertaining to social rights. either constitutionally founded
or otherwise put forward in regular national legislation.

From a narrower social legal aspect, Article 75(2) is interesting in itself because its
interpretation and scope tell us something about the development stage of the current
social legal situation. E.g. up until 2012, it was contested and uncertain whether Article
75(2) of the Danish Constitution contained a pecuniary right for the individual against
the state or if the State had free hands in determining how to provide sufficient “assistance”.
Even though some social legal scholars have argued that the provision did indeed contain
a pecuniary right, other scholars have contested this position."” However, the doubt was
waived by the Danish Supreme Court in a recent ruling'' stating that the provision in the
light of present day should be interpreted as containing a pecuniary right for the individual
against the state in a situation where that individual was not able to support him or herself.
Even though this brings clarity to the provision it also poses new questions, namely what
then is the sufficient or minimal amount owed from State to individual. The Supreme
Court refrained from giving a specific number only determining that there is such a thing
as a minimal standard."

In a social legal perspective, it has also been investigated if and how the right to primary
education' as founded in the Danish Constitution contain substantial elements or merely
a duty for the State to have a public school system."*

7 Concurrent with the Constitution it has also been discussed whether these benefits are protected as property
under the ECHR.

8  See The Danish Constitution Article 75(2).

9  This debate is arguably also of great interest in a more general social legal aspect.

10 Kirsten Ketcher stated that Article 75(2) did indeed contain a pecuniary right in her doctoral thesis: K. Ketcher,
Offentlig bornepasning i retlig belysning, 1990. This was contested by other legal scholars; see for instance:
J. P. Christensen and J. R. Bruun, ‘At hitte p4 — om grundlovens §§ 29, 73 og 75’, U.1991B.32, 1991. See also
K. Ketcher (2012).

11 See U.2012.1761H.

12 See K. Ketcher (2012), p. 183.

13 See the Danish Constitution Article 76.

14 SeeS.]Jorgensen, ‘Borns ret til en grundleeggende uddannelse’ in S. Jorgensen and J. Kristiansen, Socialretlige
udviklinger og udfordringer, 2008, p. 153-169.
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Are social rights perceived as different from other types of rights?

Social rights are distinguished from classical freedom rights such as civil and political
rights which require the State to abstain from certain acts. Social rights contain a positive
right to a benefit and not just the absence of force or control'” from the State. It should be
mentioned that some social rights already appeared in the first Danish Constitution from
1849 just as the more classical civil and political rights.

Are social rights perceived as limitations or threats to the “first generation” rights?

Extensive social rights protection may limit (necessary) social reforms. This can be a
problem in times of crisis and not least seen from a demographic point of view. The older
generations in Denmark and many other European countries are large and the younger
generations are small. On top of this. the average lifetime is extended.

Seen from a legal aspect this raises a number of questions in the Danish context. Are
future social benefits protected as property in Article 73 of the Constitution? Are future
social benefits protected by legitimate expectations? And what about the younger generation
- do they have any protected rights? Are there for instance limits to increase of taxation
in Article 732 Could the young generation have legal expectations about a reasonable stable
tax level? These questions are all highly debatable.'® For instance, legal literature does not
agree upon whether social benefits are protected as property according to Article 73 and
if so to which extent and under what conditions. The scope of Article 73 in the Danish
Constitution is highly debatable. Some theorists'” argue that social rights do not fall under
the protection of the article, some scholars argue that certain social rights can fall within
the ambit of the provision in some circumstances, and others again argue that some social
rights fall within the ambit of the right to property,” which limits the legislator in
reforming the social rights having due regard for them as property rights for the individual.
A recent study concludes that the future social rights are not protected by Article 73."
This conclusion is based on studies of preparatory works, case law, and legal literature. As

15 See]. E. Rytter (2013), p. 77.

16 For a recent study of these questions see H. Krunke (2010).

17 H. Krunke (2010) Chapter 6.3, and J. A. Nielsen (2012), p. 17 mention Knud Berlin, Ernst Andersen, Poul
Andersen, Max Serensen, Bernhard Gomard, Jens Peter Christensen & Jorgen Rennow Bruun, and Jens
Peter Christensen, Jorgen Albaek Jensen, & Michael Hansen Jensen as being opposed to the idea of protection
of social rights under Article 73 of the Danish Constitution.

18 Namely when they rest upon insurance-like principles, see H. Krunke (2010), p. 63-68 and J. A. Nielsen
(2012), who mention Henrik Zahle, Kirsten Ketcher, Alf Ross, and Peter Germer even though the acknowl-
edgement of the extent of the scope of the protection under Article 73 is very different, with K. Ketcher
arguing for the most extensive scope - see H. Krunke (2010), p. 69-70.

19 See H. Krunke (2010).
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regards legal expectations in relation to pension, it is also highly questionable whether the
older generation actually has legitimate expectations, since the demographic development
has been public knowledge for more than 40 years, and therefore it could be expected that
social reforms would very likely be necessary. On the other hand, the younger generation
has also known about the demographic development, and therefore a certain increase in
tax can be expected by them. The protection of social rights in Article 1, 1st Protocol, of
The European Convention of Human Rights (ECHR), supplements the Danish constitu-
tional protection. An interesting development is going on in this field starting with Stec
and Others against United Kingdom.”,”" Obviously, the same considerations must be bal-
anced in relation to Article 1, 1st Protocol, as regards the protection in the Danish Consti-

tution.

What are the most important questions of social rights protection discussed by the
national legal scholarship?

The legal limits of social reforms are important. Social reforms have been and are being
carried out partly to strengthen the current Danish financial situation and partly because
of the demographic development.

What do you consider as the most original contribution of your national legal
scholarship to the study of social rights?

Kirsten Ketscher has made several original contributions. Thus, she has argued for an
extensive protection of future social rights as a property right based on Article 73 and
legitimate expectations as early as in 1990.” Many scholars do not agree with her. However,
the development at the European Court of Human Rights (ECtHR) is along the same line
of thought as Ketscher - though the ECtHR does not go as far as her. Kestcher has also
claimed that Article 75(2) expressed an individual right and that this right was a pecuniary
right in 1990.” She was the only scholar defending this position. However, now the Supreme
Court has supported her views in case law from 2006 to 2012.**

Something which is missing in Kirsten Ketschers theory is the generational aspect. For
instance as regards pension rights, not just the rights of the older generations should be
scrutinized - also the possible rights of the younger generations should be scrutinized.

20 Case Stec and Others against United Kingdom (App. no. 65731/01 and 659000/01 et al., ECtHR 12/04/2006).
21 See H. Krunke (2010) where all case law in this field from the ECtHR is analyzed.

22 See K. Ketscher (1990).

23 Ibid.

24 See U.2006.770H and U.2012.1761H.
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Also, it is not clear that the older generations can claim rights based on legitimate expecta-
tions in relation to, for instance, social pension rights since they have known about the
demographic developments in society for 40 years. The more balanced generational aspect
has been developed by Helle Krunke.” The research on generational aspects has contributed
with a new demographic aspect on how extensive a social rights scheme can be without
inflicting on other basic constitutional rights.

Stine Jorgensen has in recent years through her research focused on children’s rights
for instance in relation to the right to education.” Children’s’ rights have until now been
a somehow underexposed field. However, it seems to be an emerging field of social rights.
Jorgensen’s work on free movement in relation to education should also be mentioned.”

Henrik Zahle has made an important original contribution as regards the general
interpretation of human rights in the Danish Constitution. According to Zahle, the Danish
courts can look to case law from the ECtHR when interpreting the Danish Constitution.”
This position has been criticized by legal scholars with a more legal positivistic approach.

6.2 CONSTITUTIONAL PROTECTION OF SOoCIAL RIGHTS

Does the national Constitution of your country provide for protection of social
rights?

The Danish Constitution holds a catalogue of basic rights, both classical first-generation
rights and certain social rights, of which some grant individuals or nationals,” a positive
claim on the State.

What are the rights protected?

The social rights protected under the Danish Constitution are few and the provisions are
concise. This means that their scope and content are left rather unspecified in the Consti-
tution, and thus there have been debates among national legal scholars what positive rights
can be drawn from the Constitution. In short the protected substantial social rights are
the right to be provided for by the State, when one cannot provide for oneself, Article

25 See H. Krunke (2010).

26 See for instance S. Jorgensen (2008), p. 153-169.

27 See S. Jorgensen, ‘The Right to Cross-Border Education in the European Union’, 46 Common Market Law
Review, Issue 5, (2009), pp. 1567-1590.

28 See H. Zahle, Dansk forfatningsret 3, 2003, p. 56-58.

29 Some rights apply universally to anyone on Danish territory others however are solely for nationals.
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75(2). As mentioned it is now clear that individuals can claim a right on the basis of Article
75(2) and that it is a pecuniary right.

Article 75(1) of the Danish Constitution contains a provision envisioning that everyone
who can work should be able to. This article does not contain a positive right to obtain a
job from the State if one does not have one,” the provision is merely a constitutional
aspiration for labor for all not a guarantee for the individual. Article 75(1) does not then
contain a social right for the individual.

Contrary to this Article 76 contains a positive right for all children to have primary
education. This is in fact not only a right, but also a command that all children must have
primary education either within the public school system or outside it. This entails an
individual right (and duty) for every single child to an appropriate primary education.”

As mentioned some scholars have claimed that future social benefits are protected by
Article 73 which protects private property. This is however not the common view in con-
stitutional literature. Social benefits which have already been transferred and social benefits
which are due can be considered as private property protected by Article 73.

How is the subject entitled to protection defined in the Constitution? The
individual, the citizen, the family, a group of persons? Which groups? Are social
rights constitutionally guaranteed to non-nationals?

The few constitutional positive social rights in the Danish Constitution are granted to

individuals. More specifically Article 75(2) of the Danish Constitution states “he who

)»32

cannot provide for himself or his (...) is entitled to assistance from the public (...)”*" and

thus singles out the individual as entitled to help.” This right is also guaranteed to non-
nationals.”

Article 76, which grants a positive right for children to obtain primary education, also
contains an individual right for every child on Danish territory to receive this education.”

30 See]. E. Rytter (2013), p. 445.

31 StineJorgensen notes two rulings in which children have won cases against the administration claiming that
there special needs were not met during primary education and thus their right to primary education was
violated. See S. Jorgensen (2008), p. 153-169.

32 Our own translation.

33 Seealso J. E. Rytter (2013), p. 435.

34 SeeIbid., p. 436 who however mentions the dissenting opinion of legal scholar, Alf Ross (1980), p. 785.

35 SeeS. Jorgensen (2008) and J. E. Rytter (2013), p. 445.
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How is the debtor of social rights defined? Is it the State, public authorities, public
bodies, private bodies?

The debtor of the constitutional social rights is in Article 75(2) of the Danish Constitution
“the public” meaning the State; however, in Article 76 concerning the individual right for
every child to obtain primary education, the debtor is not explicitly identified. It is however
clear that this provision contains a duty for the State to have a public school system in
order to accommodate this individual right.

What is the content of the rights? What are the obligations of the legislator? What
are the obligations of the administration? What are the obligations of other actors?

The legislator cannot amend the Constitution without going through a specific procedure
for amending the Constitution.”® This entails a comprehensive process in order for a con-
stitutional amendment to come into force: The amendment bill must obtain a majority
vote in Parliament, the Parliament has to be reelected, the amendment Bill has to have a
majority vote in the new Parliament, the bill must be sent to a referendum in which a
majority of those voting and at least 40% of those entitled to vote have voted in favor of
the bill and finally the government must choose to uphold the bill. Because of this difficult
process the Danish Constitution has only been amended five times since its founding in
1849. The obligation of the legislator in general can be said to be to ensure that legislation
which is passed is not in conflict with the Constitution, which among others obliges the
legislator not to pass laws, which are not in conformity with the basic constitutional social
rights, and thus there is a limit to which legislation can be passed, since there are certain
positive social rights in the constitution, which must be respected in ordinary legislation.

The administration is the key to the distribution of the benefits, which are the result
of the social rights that the individual in the Danish welfare system is legally entitled to.
In that way the administration is the facilitator, which overlooks every case and assess
whether the individual has a right to a social benefit and if so to make sure that this right
is fulfilled. The administration is bound by the Danish Constitution, legislation, the ECHR,
and EU Law.

The courts can review the constitutionality of legislation and according to Article 63
of the Constitution the courts are entitled to pass judgment on any matter relating to
limitations on the powers of public authorities.

36 See the Danish Constitution Article 88.
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Does the national Constitution differentiate the scope and methods of protection
of social rights and other rights?

No.

Does the normative structure of constitutional social rights vary? Is it possible to
distinguish different types of constitutionally protected social rights?

Some of the constitutional provisions concerning social rights are merely aspirations for
society and do consequently not contain positive individual rights. On the contrary, other
constitutional social rights are more normative in the sense that they do contain an absolute
and positive right for the individual against the State. The scope of these rights containing
positive rights has been dynamically developed since the passing of the initial Constitution
in 1849.

Thus, we see that there is a variation both in terms of content of the single rules and
that there is also a variation of content over time reflecting the development of society in
general.

Is there a constitutional mechanism of protection vis-a-vis the legislator? How
does it operate? Are there any instruments that ensure protection against the
inaction of the legislator?

When the government presents a new bill a special division in the Ministry of Justice will
have checked whether the bill is in conformity with the Cconstitution, EU Law, the ECHR,
and other international treaties. Furthermore, the President of Parliament will perform a
brief check of whether the bill respects the cConstitution.

The courts can decide whether legislation is in conformity with the Constitution, the
ECHR and the treaties of the EU. The courts have the competence to review legislation
and its conformity with the Constitution though it has no legal basis in the Constitution.
Danish courts have historically been very reluctant and shown much restraint in terms of
ruling against the legislative will.” In recent decades, the will to apply a new more broad
and intense review have been more present in the Danish courts. In U.1989.928H,
U.1990.13H, and U.1990.181H, the Supreme Court established Danish authorities’ duty
to follow case law from ECtHR when applying national legislation.*

37 See]. E. Rytter, Grundrettigheder - Domstolenes fortolkning og kontrol med lovgivningsmagten, 2000, p. 46-
47.
38 Ibid., p. 66.
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In U.1999.841H, the Supreme Court found a law passed by the legislative to be in breach
with the Constitution. This is the first and single time this has happened in Denmark,
which shows that even though judicial review in regard of rights-protection has intensified,
the courts are still influenced by the history of judicial restraint in Danish legal tradition.
Still the courts have significantly changed the way they apply and interpret human rights
and have shifted away from a strict, positivist form of interpretation and moved towards
a more dynamic and teleological approach to these sources of law.”

As a recent example the Supreme Court in U.2012.2874H found the treatment of an
Iranian who was rejected from Denmark due to a criminal sentence, and who could not
be sent to Iran because of risk for persecution there was forced to live in conditions not
in accordance with ECHR. This reflects that Danish courts actually review the cases brought
before them in the light of human rights, and that they will actually review the rules passed
by the legislator.”

How do you evaluate the efficiency of social rights protection offered by the
Constitution and the constitutional justice?

The constitution offers some very basic, yet principled social rights, which underline the
entire vast and complex scheme of social rights that pertain to the Danish welfare state.

Most rights are found in the ordinary legislation and are subject to change by the leg-
islator via the ordinary legislative procedure. Thus, the actual protection of social rights
in the Constitution is scarce and nor far-reaching; however, they are only part of a massive
legal scheme on social rights and benefits available to individuals in Denmark.

In this way the efficiency of the constitutional social rights is both high and low, given
that the Constitution is vital for the protection of the most basic social rights, however,
not extensive in terms of specific social rights, which are to be found elsewhere in the
national legal complex. Equality rights between the sexes are for instance missing in the
Danish Constitution. If the Danish Constitution was to be amended constitutional protec-
tion of more social rights would most likely be considered and discussed. However,
extensive constitutional protection must be weighed against room for political change -
especially when the constitutional amendment procedure is as heavy as it is the case in the
Danish Constitution.

39 Ibid., p. 68-69.

40 In this case, however, legislation was not changed since the Supreme Court in its ruling was very concrete
on the specific case and did not rule on the legislation as such, see <www.justitsministeriet.dk/nyt-og-
presse/pressemeddelelser/2012/h%C3%B8jesterets-dom-%C3%A6ndrer-ikke-reglerne-udl%C3%A6ndinge-
p%C3%A5-t%C3%A5lt-ophold>.
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What do you consider as the most original contribution of your national
Constitution to the protection of social rights?

Article 75(2) according to which a person who is unable to support himself and whom no
one else is under obligation to support is entitled to assistance from the State was part of
the first Constitution from 1849. As we shall return to below at that time it was a unique
and avant-garde provision compared to other constitutions."' In 1953, the provision was
extended and according to Article 75(1) it should be an aim that every able-bodied citizen
has the opportunity to work under conditions that safeguard his or her existence in order
to promote the common good.

6.3 ProTECTION OF SOoCIAL R1GHTS UNDER OTHER CONSTITUTIONAL RULES
AND PRINCIPLES

Are there other constitutional or jurisprudential principles used as tools for the
protection of human rights?

It is not clear whether certain human rights are protected by unwritten constitutional
principles.”” The question whether a general constitutional principle on equality exists
- which has no legal basis in the written Constitution — was raised in a Supreme Court
case.”” However, the Supreme Court left the question open. A Supreme Court judge later
on wrote a comment on the case in a Danish legal journal stating that “if such a constitu-
tional principle even existed it would probably protect against clear and arbitrary differential

treatment of citizens”.*

Is there a protection offered by the following constitutional principles: Protection
of legitimate expectations

The protection and emphasis on legitimate expectations are evident in several articles of
the Danish Constitution. Firstly, the principle can be linked to the protection of private
property as protected by Article 73 of the Danish Constitution. In addition, Article 22
secures that a law is only effective once publically announced, which gives the citizens a
possibility to know the legal situation at any time.* The respect for legitimate expectations

41 See]. E. Rytter (2013), p. 433.

42 Tbid, p. 42-43.

43 See U.1965.293/2H.

44 See U.1965B.244.

45 Contrary to this, there is no general prohibition of laws with retroactive consequences in Danish law.
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is also evident in Article 43, which demands a basis in law for the collection of taxes. It
seems that there is an intimate relationship between legitimate expectations and the notion
of predictability, and therefore one could raise the point that also Articles 64 and 3 of the
Danish Constitution, which respectively secures the independence of the courts and the
judges also to some extent flesh out the principle of the protection of legitimate expecta-
tions."

The legal status of legitimate expectations as a source of law in Danish Constitutional
Law is not clear. It is debated whether legitimate expectations represent an independent
source of law, which can be used on its own to justify claims for social rights under the
Constitution, or if it can only constitute a legal argument/a source of interpretation in
relation to constitutional provisions such as Article 73 which protects private property.

Regardless of the status as an independent source of law or as an argument claiming
that something falls within the ambit of the protection of property it is also necessary to
determine what can actually be said to constitute a legitimate expectation.

The status of legitimate expectations as either an independent legal source or merely
as a legal argument for the protection of property cases brought before Danish courts
claiming rights on the basis of legitimate expectations is not clear. Looking through Danish
court practice it is evident that parties actually make claims based on legitimate expectations
in cases concerning the constitutionally protected rights.* Most of the cases in which
legitimate expectations occur are cases about expropriation and here legitimate expectations
are used as a legal argument for proving that a property right has come into existence.”
In a few cases, legitimate expectations are used as an independent ground for a claim.”

As indicated it is relatively clear from looking at Danish court practice that legitimate
expectations can be used as a valid argument, when claiming that a property right has been
violated. The argument can also be used when determining what constitutes full compen-
sation when an expropriation has been carried out.”

It must be kept in mind that legitimate expectations is an argument amongst others
and may be deferred by other just as valid arguments.

More uncertainty clings to the question if legitimate expectations can also be used as
an independent legal source within Danish Constitutional Law. From the scarce practice
in which legitimate expectations have been used as an independent foundation for a claim
within a constitutional context it is not possible to firmly establish that legitimate expecta-

46 Contrary to a basis in administrative rules.

47 See H. Krunke (2010), p. 97.

48 Tbid., p. 115.

49 See for instance U.2009.1883H, U.2008.2823H, U.2008.1678H, U.2008.1408/2H, U.2006.1095H, U.2005.590H,
U.1996.472H, and U.1996.472/2H.

50 Unpublished ruling from The Eastern High Court, B-1626-01, and U.1935.1H.

51 According to the Danish Constitution Article 73 an expropriation can only be made under certain circum-
stances among others that full compensation is rewarded.
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tions can be said to be a general constitutional principle under Danish law. In the two cases
that refer to legitimate expectations as an independent principle the courts did not agree
that the parties had such legitimate expectations, and thus it is difficult to determine the
specific scope and content of a general principle of legitimate expectations in Danish
Constitutional Law even if such a principle should exist.”?

Protection of vested rights

The question arises in relation to whether an administrative decision is irrevocable. Put
in short terms Danish Administrative Law focuses on the effects of the decision meaning
whether the decision confers a burden or a benefit to the citizen.” In general, if the decision
confers a burden, it is easier to revoke the decision than if it confers benefits on the citizen.

Precision of legislation

There exist no constitutional principles or rules on the precision of legislation. The Ministry
of Justice has some internal procedures on how to work out bills seen from a technical
point of view.**

In cases where the administration makes decisions that have far-reaching and intense
effects to the detriment of a citizen or a group of citizens it is a guiding principle in the
Danish Administrative Law that the legislative basis for such decisions must be clear and

: 55
unambiguous.

Non-retroactivity of legislation

There is no general prohibition of laws with retroactive consequences in Danish law.*
Normally, new legislation only concerns facts which have taken place after the new legis-
lation has been promulgated.

52 See H. Krunke (2010) p. 117.

53 SeeS. Schonberg, Legitimate Expectations in Administrative Law, 2000, p. 72.

54 See A. L. Borman, J. Biilow and C. @strup, Loven. Om udarbejdelse af lovforslag, 2002.

55 See]. Garde, ‘Saglige krav’ in Jens Garde et al., Forvaltningsret. Almindelige emner, 2009, p. 180.
56 See H. Zahle, Dansk forfatningsret, 2001, p. 318.
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Due process

The right to bring administrative rulings before the courts is codified in the Danish Con-
stitution Article 63(1). The courts have the competence to review the constitutionality of
legislation though is not mentioned in the Constitution.

The Constitution also contains rules on the courts’ openness to the public and the
structure and independence of the courts and judges all of which contribute to ensure a
due process.”

Other general constitutional principles?

Itis assumed in parts of literature that derogation from the Constitution can be legitimate
under extreme circumstances without a legal basis in the Constitution. There must be
serious danger for the State and its institutions present. The derogation must be propor-
tionate and principles of democracy and human rights must be followed as far as possible.*®

The Danish principle of legality (though not entirely clear) might be said to support
the protection of human rights.

6.4 IMpPACT OF THE INTERNATIONAL PROTECTION OF SocIAL RIGHTS

Did your state ratify international treaties that pertain to social rights? Are they
directly applicable in your domestic legal order?

Denmark has a dualistic legal system.

Denmark has ratified ECHR and in 1992 the Convention was incorporated into the
national legal system. Denmark has been a member of the EU since 1972 with the supra-
national obligations pertaining to this membership.

Furthermore, Denmark has ratified numerous treaties pertaining to social rights, e.g.
the International Convention on the Elimination of All Forms of Racial Discrimination,
the Convention on the Rights of the Child, the CEDAW Convention, the International
Covenant on Economic, Social, and Cultural Rights, the UN Convention on the Rights of

57 See the Danish Constitution Articles 61, 62, 64, and 65.
58 See H. Zahle (2003), p. 286-287.
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Persons with Disabilities.” Denmark has also ratified the European Social Charter from
1961.%

Only the ECHR and the treaties of the European Union are directly applicable in the
Danish legal order. Other treaties and conventions ratified by Denmark constitute relevant
sources of law in the domestic legal order.”" Legal theorists have differed in their view on
how international treaties, which are not incorporated yet ratified, should be classified in
the national legal order. It seems with recent Supreme Court rulings that it is now estab-
lished that non-incorporated treaties are not directly applicable within the domestic legal
order.”” These treaties still constitute valuable sources for interpretation, which should be
made in accordance with relevant ratified treaties.”’

Did these treaties have an impact on the national legal system? Did they trigger
any changes in national legislation or practice?

As mentioned the Danish Constitution is old dating back to 1849 and since then it has
only been revised four times. The last revision was in 1953, and many provisions still have
the same wording as in 1849. The human rights provisions are concise. One might claim
that the constitutional human rights protection is not one of modern standards. The ECHR
therefore plays an increasingly important role in the human rights protection in Denmark.

Just like the European Court of Justice (CJEU) the ECtHR has a more dynamic way of
interpreting legal texts than Danish courts has traditionally had. It has been discussed

59 See, <http://menneskeret.dk/menneskerettigheder/danmark+og+menneskerettigheder/menneskerettighed-
ernes+gennemf%c3%b8relse+i+dansk+ret>.

60 Denmark has not ratified the revised Social Charter from 1996. See <http://menneskeret.dk/men-
neskerettigheder/europa,+oplysning+og+rettigheder/europar%C3%A5det/den+europ%C3%A6iske+social-
pagt>.

61 The ECHR was incorporated in 1992 (law no. 285 on April 29th 1992). Jens Elo Rytter argues that there is
no reason not to establish that it is the ECHR complex as such that is directly applicable in the Danish legal
order, which means that all case law and amendments post-1992 are also directly applicable; see J. E. Rytter
(2013), p. 50-53. See also J. Vedsted-Hansen, ‘Menneskerettighedskonventioner som bestanddel af landets
indre retsorden’, in J. H. Danielsen (ed.), Max Serensen 100 dr, 2013.

62 See J. E. Rytter (2010), p. 189 — where he refers to established practice from the Danish Supreme Court,
which now states that non-incorporated treaty-provisions cannot trump national legislation. See U.2006.700H,
U.2010.1035, and U.2010.1547H for this dualistic viewpoint.

63 Furthermore three important rules apply that modify the dualistic approach to national law and international,
ratified treaties. A) Danish legal norms should be interpreted in accordance with international obligations
if possible. B) When applying national legal norms, they should be applied under the impression that it has
not been the legislative’s intention to be in breach with international treaty obligations; and C) Administrative
authorities shall conduct their cases in a manner where breach of international treaty obligations is avoided.
See H. Zahle, Dansk Forfatningsret (studieudgaven), 2012, pp. 362-364. Zahle further states that if an inter-
national treaty is in direct conflict with a national legal norm, and the conflict cannot be solved by applying
the above-mentioned rules, and the legislator intended the breach with an international obligation, then the
national norm must be respected by the national authorities. See ibid., p. 374.
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whether the Danish Supreme Court has in general been inspired by this dynamic style of
interpretation and has become more active and dynamic.®* However, consensus on such
a development does not exist.

It has been discussed which role the ECHR plays in relation to interpretation of the
Danish Constitution. Where some scholars claim that the Convention and the practice
connected to it can be a source of interpretation when interpreting Danish constitutional
provisions on human rights and that the Supreme Court in some cases has been inspired
by the ECHR when interpreting the Constitution® other scholars claim that this is not the
case.”

The Ministry of Justice checks whether bills are in accordance with Denmark’s inter-
national treaty obligations. This way the treaties including the ECHR play a role in relation
to all new Danish legislation.

It should be mentioned that the executive power is also bound by the treaties.”

There have been several cases against Denmark at the European Court of Human Rights
Denmark in the field of social rights understood in a broad sense. In particular, a number
of cases have concerned the fact that Denmark permitted by law pre-entry closed-shop
agreements in general in certain sectors. The European Court of Human Rights has found
that Denmark violated Article 11 of the European Convention of Human Rights.*
Depending on how broad one defines “social rights” other cases have for instance concerned
placement of child in psychiatric ward (Article 5*), paternity rights (Article 14 taken in
conjunction with Article 6 or Article 8”°), objections to compulsory sex education in state
primary schools (Articles 8 and 9 and Article 14 in conjunction with Article 2, Protocol 1),”
whether proceedings in social rights cases have exceeded a “reasonable time” (Article 6”%)
and immigration, residence permits, and deportation (Article 8", Article 14 in conjunction
with Article 8" and Article 3”). It should also be mentioned that a large number of social

64 See]. E. Rytter (2000), p. 61-69.

65 See for instance H. Zahle (2003), p. 56-58.

66 See for instance J.P. Christensen, ‘Internationale konventioners betydning for Hgjesterets grundlovsfor-
tolkning’, Ugeskrift for Retsveasen Section B, 2013, p. 15.

67 See K. Ketscher, Socialret, 2008, p. 46-47.

68 See for instance case of Serensen and Rasmussen v. Denmark (Application numbers 52562/99 and 52620/99)
of 11 January 2006.

69 See case of Nielsen v. Denmark (Application number 10929/84) of 28 November 1988.

70 See case of Rasmussen v. Denmark (Application number 8777/79) of 28 November 1984.

71 See case of Kjeldesen, Busk Madsen, and Pedersen v. Denmark (Application number 5095/71) of 7 December
1976.

72 See case of Petersen v. Denmark (Application number 11292/05) of 22 January 2007, case of Petersen v.
Denmark (Application number 70210/01) of 18 September 2003 and case of Brasted v. Denmark (Application
number 21846/04) of 30 August 2006.

73 See case of Osman v. Denmark (Application number 38058/09) of 14 September 2011.

74 See case of Biao v. Denmark (Application number 38590/10) of 25 March 2014 and case of Amrollahi v.
Denmark (Application number 56811/00) of 11 July 2002.

75 See case of T.N. v. Denmark (Application number 20594/08) of 20 January 2011.
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rights cases brought against Denmark have been declared inadmissible by the European
Court of Human Rights.

There are no decisions against Denmark under the European Social Charter. However,
the Governmental Committee of the Social Charter has several times discussed the fact
that Denmark permitted by law pre-entry closed-shop agreements in general in certain
sectors and the Committee has found that this practice was not in conformity with Article
5 of the European Social Charter.”®

As regards the International Convention on Economic, Social, and Cultural Rights
Danish courts have applied it three times in a period from 1 January 2001 until 1 January
2014.” The cases concerned Article 13,7 Article 8”” and Articles 6 and 7.

Does the case-law of international bodies protecting human rights impose any
changes in national legislation pertaining to social rights?

In particular, did the case-law of the European Court of Human Rights and other regional
human courts have an impact on national law in the field of social rights?

What are the most important social rights cases brought from your country to interna-
tional rights protecting bodies?

Yes, regional human right courts have had an impact on Danish law in the field of social
rights. Some examples of Danish cases which have been brought for the CJEU and which
have had an impact on Danish legislation will be given.

The recent CJEU ruling C-46/12 L.N.*' which found Denmark in breach of the obligations
under the rule of free movement for workers within the Union will have an impact on the
new reform of Danish student grant scheme.”

In C-150/04 Commission v Denmark™ CJEU found Denmark to be in breach of community
legislation, because it was only possible to get a tax reduction for pensions paid to Danish

76 See for instance Conclusions XIV-1 and XV-1 of the Conclusions of the European Committee of Social
Rights.

77 See Rapport number 1546 on incorporation etc. within the area of human rights, Ministry of Justice, 2014.

78 See U2001.221H.

79 See U2002.2591Q.

80 See U2006.2083H.

81 See case C-46/12 L.N. v Styrelsen for Videregiende Uddannelser og Uddannelsesstotte, n.y.r.

82 See <http://fivu.dk/aktuelt/pressemeddelelser/2013/ny-reform-skal-malrette-suen>.

83 See C-150/04 Commission v Denmark [2007] ECR I-01163.
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pension companies* as opposed to pensions placed in other Member State companies.
This led to a reform of the legislation on this area in order to be in conformity with Union
legislation.*

In 1996, the Danish Maritime and Commercial High Court asked the CJEU for a prelimi-
nary ruling® on whether then Article 7 in the Danish Law on salaried employees was in
conflict TFEU Article 157" on the principle of equal pay for male and female workers and
in conflict with the EU Equality Directives.*® The national provision granted pregnant
female employees the right to obtain half their salary from the time they were no longer
able to work due to their pregnancy (maximum 5 months). This provision furthermore
made it possible for an employer to make the pregnant employee temporarily stay at home
obtaining half their salary if it was not possible to use her as work force, even if she was
not unfit for working. In C-66/96 Hgj Pedersen and Others, the CJEU found that the
Danish legislation was contrary to the Community law as laid down in TFEU Article 157
and the Equality Directives when it did not grant pregnant women the right to full pay
when illness due to the pregnancy and risk for the health of mother and child made the
woman unfit for working. This led to a discrimination of pregnant women compared to
other employees. Furthermore, the court found it to be contrary to the Equality Directives
that an employer had the right to make an employed pregnant woman stay at home on
half her pay, if the employer did not need the pregnant employee working.*

Because of this ruling the Danish Parliament passed an amendment of Article 7 in the
Law on salaried employees making sure that the new provision was in accordance with
Community legislation.”

Another example of conflict between EU legislation and national legislation has been seen
in relation to the Danish Holiday Act, which contains a provision (Article 13(2)) after
which a worker who is ill before his or her holiday commences is not obliged to commence

84 Pension schemes must be taken out with a life assurance company, a pension fund or a financial institution
in Denmark.

85 See I. Henriksen and M. Reng, ‘Ny pensionsbeskatningslov’, Ugeskrift for Skat 2007.0499.

86 See case C-66/96 Hoj Pedersen and Others [1998] ECR 1-07327.

87 Then Article 119.

88 Council Directive 75/117/EEC of 10 February 1975 on the approximation of the laws of the Member States
relating to the application of the principle of equal pay for men and women (O] 1975 L 45, p. 19), Council
Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men
and women as regards access to employment, vocational training and promotion, and working conditions
(0J 1976 L 39, p. 40), Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to
encourage improvements in the safety and health at work of pregnant workers and workers who have recently
given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive
89/391/EEC) (O] 1992 L 348, p. 1).

89 See]. Kristiansen, Aftalemodellen og dens europeiske udfordringer, 2013, p. 355f.

90 Ibid.
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their legally guaranteed 5 weeks of holiday. According to Article 7 of the Working time
directive”, “Member States shall take the measures necessary to ensure that every worker
is entitled to paid annual leave of at least 4 weeks in accordance with the conditions for
entitlement to, and granting of, such leave laid down by national legislation and/or practice”.
When the directive was implemented in national legislation in 2000 the Danish Ministry
of Employment noted that the Danish Holiday Act was in compliance with the working
time directive, and thus no rules were changed.

According to Danish practice since 1938 the risk of falling ill during holiday rested
upon the employee during the holiday period.”” However, the CJEU interpreted Article 7
of the working time directive in such a way that the Member States could not make the
right to holiday “...subject to any preconditions whatsoever...”.” This contained a right
for a substitute holiday for employees who had been unable to conduct their holiday with
the necessary recreational purposes.” The CJEU rulings Schultz-Hoff and Pereda™ led to
arevision of the Danish Holiday Act, since the Ministry of Employment found that Danish
practice with putting the risk for illness of the employee during holiday would not be
accepted by the CJEU in the light of these rulings. Thus, the Holiday Act was amended in
2012 adding a new subparagraph to Article 13" after which:

An employee who has accrued 25 days of holiday and who falls sick during his or her
holiday is entitled to replacement holiday after five sickness days during holiday in the
holiday year, subject to presentation of medical documentation. An employee who has
accrued less than 25 days of holiday is entitled to replacement holiday after a proportionately
lower number of sickness days.

This amendment is thus a direct effect of CJEU case law and its impact on national
legislation.

As a final example case C-499/08 Ole Andersen’ can be mentioned. In this case, the
Danish Western High Court requested a preliminary ruling from the CJEU in order to
settle if a provision in the Law on salaried employees (Article 2a(3)) was in conflict with
the general prohibition on age discrimination in Community law. The Danish provision
institutes that employees who are discharged and whose employer has paid pension to the
discharged employee since before the employee turned 50 years of age have no right to

91 Directive 2003/88/EC.

92 See]. Kristiansen (2013), p. 365.

93  See case C-350/06 Schultz-Hoff [2009] ECR I-00179, para. 28.

94 See]. Kristiansen (2013), p. 366.

95 See cases C-350/06 Schultz-Hoff [2009] ECR I-00179 and C-277/08 Vicente Pereda [2009] ECR I-08405.
96 Article 13(3).

97 See case C-499/08 Ole Andersen [2010] ECR 1-09343.
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demand severance pay.” Even if the employee wishes to stay active on the work market,
he or she cannot demand severance pay once pension has been financed by the former
employer since before the employee turned 50 years of age.” In the case, the employee
who had been at his workplace for more than 18 years before being discharged did not
wish to exercise his right to retirement, instead he claimed that the Danish legislation was
in conflict with Directive 2000/78 EC'® as he claimed the provision was discriminatory
on the basis of age. The CJEU stated that:

Article 6(1) of Directive 2000/78 states that a difference of treatment on grounds of
age does not constitute discrimination if, within the context of national law, it is objectively
and reasonably justified by a legitimate aim, including legitimate employment policy, labor
market, and vocational training objectives, and if the means of achieving that aim are
appropriate and necessary.'”!

Thus, the Court examined whether the discrimination was legally justified. The Court
found:

that Article 2a(3) of the Law on salaried employees, in so far as it excludes from
entitlement to the severance allowance workers who will receive, on termination

of the employment relationship, an old-age pension from their employer, does

not go beyond what is necessary to attain the objectives which it pursues.”'”

However, the Court also found that “the measure at issue actually deprives
workers who have been made redundant and who wish to remain in the labor
market of entitlement to the severance allowance merely because they could,
inter alia because of their age, draw such a pension.'”

In this regard, the curbing of the right to severance pay went beyond what was

necessary in obtaining the otherwise justified goals of the discriminatory rule.'”*

This CJEU ruling has surprisingly not led to any changes in national legislation, as the
actors of the national labor market were not able to reach an agreement on how the legis-

98 Article 2a (3): No severance allowance shall be payable, if the employee will - on termination of the
employment relationship - receive an old age pension from the employer and the employee has joined the
pension scheme in question before attaining the age of 50 years.

Other employees who fall without the ambit of this subparagraph have the right to severance pay, if they
have been employed for more than 12 years.

99 See . Kristiansen (2013), p. 360.

100 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment
in employment and occupation.

101 See case C-499/08 Ole Andersen, para. 26.

102 Ibid., para. 40.

103 Ibid., para. 44.

104 See J. Kristiansen (2013), p. 360.

130



6 SocIAL RIGHTS IN DENMARK

lation should be changed in order to accommodate Community law.'” The Government
did not take any legislative initiative either; however, the Minister of Employment ensured
that there was no reason to fear that the national courts would not be able to apply the
ruling in a way so no employee were illegally deprived of their right to severance pay in
the light of C-449/08."%

What are the lessons you draw from the international litigation (pertaining to
social rights) started by applicants from your country?

It displays a lapse between a typical Danish positivist and legislator respecting approach
as opposed to the often teleological approach set forth in the international legal bodies.
Also the Danish universalistic welfare model is closed in nature, where social benefits
are meant for individuals who live on the territory and contribute to the welfare system
by paying high general taxes. The Danish system is also built on the precondition that
there will be a stable growth in the population.'” Unfortunately, this is not the case. Den-
mark and the rest of Europe are moving towards a society with a large group of elderly
people and fewer young people. This demographic development combined with a devel-
opment in case law from the ECtHR according to which social benefits are increasingly
considered protected by the right to property in Article 1, 1st Protocol, can lead to gener-
ational injustice in the future because of the Danish tax financed social welfare system
based on the pay-as-you-go principle. Also the principle of free movement within the EU
and the non-discriminatory principle in the EU put pressure on the national extensive
social rights scheme, which now is also accessible for EU citizens under certain conditions.'”
The Danish social rights and welfare system stem from a time where borders were more
closed, mobility was low, social benefits were awarded on the merits of citizenship and
contributions to the social welfare system were based on the general taxation. This is not

the case in the contemporary EU context.'”

The national system has thus been based on
closed borders, whereas the CJEU and ECtHR presuppose an openness not contained in
our national system which to some extent was based on discriminatory rules based on
nationality directly or indirectly as a demand for connection to the Danish society for a

number of years. Thus, some rules have to be altered to the detriment of nationals in order

105 Tbid., p. 361.

106 Ibid.

107 See in this direction H. Krunke (2010), p. 41, who points out that this is not the case as the new generations
are smaller than the previous. She also notes that the median age is increasing, which means that the older
generations live longer, thus putting more pressure on the social system.

108 Ibid.

109 Ibid.
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to comply with the international obligations.'"’ The lessons are thus that rules and social
benefits must be in compliance with the modern society marked by high mobility and
open borders and where international legal schemes have high relevance for the design of
national social rights schemes. This also means that it will be difficult to uphold the Danish
welfare system based on general taxation. In the future, social benefits will probably need
to be closer connected to individual employment contracts.

6.5 SocIiAL RiIGHTS IN ORDINARY LEGISLATION

To which extent does the ordinary legislation in your country ensure the protection
of social rights?

Danish legislation contains vast and complex sets of rules concerning social rights. Worth
mentioning is the Active Social Policy Act which contains the rules for unemployment benefits
and other benefits for people who cannot participate actively on the labor market. Other
public benefits are: Student grants (SU), allowances paid during periods of unemployment,
illness or paternity leave, pension (including early and old-age pensions), housing assistance,
financial support granted to an employer or flexjob position, extensively subsidized day-
care for children and allowances to parents with children.""' On top of this the health care
system is free (tax financed). These examples of social benefits available in Denmark are
regulated in ordinary legislation.

Denmark is a welfare state with an extensive system of public benefits. Some benefits
are available to all people who reside in Denmark others are subject to certain criteria
being met by the applicant. It is in the area of rights which are not available to all, that
Danish national legislation sometimes collides with the principles and case law of the
international courts.

Is this legislation in conformity with the national Constitution and the
international instruments ratified by your country?

As mentioned the human rights protection in the Danish Constitution is quite old, and
the provisions are few and concise. This limits the number of cases concerning conformity
of legislation with the Constitution. However, as mentioned in the case U2012.1761H, the
Supreme Court stated that Article 75(2) of the onstitution in the light of present day con-

110 Rules on family reunification, e.g. bringing a spouse to the country or permission to take residency in Den-
mark, now also affect the Danes who found a family outside of Denmark.
111 See <www.nyidanmark.dk/en-us/coming_to_dk/permanent-residence-permit/public-assistance. htm>.
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ditions should be interpreted as containing a pecuniary right for the individual against the
State in a situation where that individual was not able to support him or herself. Another
example is a case from the High Court'"? concerning whether people who had paid contri-
butions to a special social pension fund had a property right according to Article 73 to
parts of the pension funds. This was not the case according to the High Court.

National legislations conformity with international instruments has given rise to much
more discussion, especially in relation to EU legislation.

An example is the mentioned CJEU ruling L.N."* The CJEU found that the Danish
rules for eligibility for obtaining student grants were in conflict with the EU mobility rules.
Until 2012 non-nationals who came to Denmark to study could not obtain student grants
as they could not at the same time be recognized as workers and thus be entitled to the
more extensive benefits that are available for workers who move within the EU. This case
was brought before the CJEU by the National Social Appeals Board as a reference for a
preliminary ruling. The Court found that the Danish practice with not giving non-
nationals student grants, when they were in fact workers in the EU legal perspective was
a violation of EU law. This led to a national fear of social tourism''* since the Danish
scheme for student grants is very extensive and does not include an obligation to pay back
the grants rewarded during the period of studies."® The Minister for Science, Education,
and Higher education estimated that this ruling will cost Denmark approximately € 268.000

every year due to a new group of students entitled to grants.''

Another even more topical case concerns the Danish legislation on allowance to parents
of children. Until now according to Danish legislation EU citizens from other Member
States who work in Denmark can receive the allowance after 2 years. However, according
to EU Law they should receive it immediately. The Commission has told Denmark to
adjust to EU Law. Two judgments from the CJEU point in the same direction: C-619/11

112 Ruling of the Eastern High Court, June 24 2004, 6th division.

113 See case C-46/12 L.N. v. Styrelsen for Videregdende Uddannelser og Uddannelsesstotte, n.y.r.

114 See e.g. C.Jacqueson, ‘Dugfrisk SU-dom p& mudret baggrund’, Jylland Posten, Febuary 28th 2013 and
‘Regeringen vil analysere EU-dom mod Danmark’, Politiken, Febuary 21st 2013 and “Jacqueson om SU-
dom?”, Reeson, April 24th 2013, available from: <http://raeson.dk/2013/jacqueson-om-su-dom-social-turisme-
er-mere-en-myte-end-virkelighed/>, [Accessed 01. januar 2013].

115 It should be noted that Catherine Jacqueson has stated that the content of the L.N. ruling was uncontroversial
in a legal perspective and helped to clarify that Danish practice has knowingly been conducted in violation
with EU law. See C. Jacqueson (2013) for this viewpoint and also C. Jacqueson, ‘Unionsborgerens ret til
sociale ydelser efter EU-retten - Hvilken vej bleeser vinden?’, EU-Ret ¢ Menneskeret, no. 3, 2010, pp. 152-
166, which already concludes that the connection to the labor market in order to qualify as a worker under
EU law is not very strict. Jacqueson also questions the legality of Article 12 a in the Active Social Policy Act,
which only grants help for the returning journey for EU citizens who are seeking for work in Denmark - see
p. 152.

116 See Europaudvalget 2012-13, EEU alm. del - endeligt svar pd spergsmal 42. April 2013.
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Chassart and C-257/10 Bergstrom."” However, the government is having great problems
convincing the Danish Parliament that the Danish legislation must be amended in order
to be in accordance with EU Law.

It should also be mentioned that recent case law from the CJEU on free movement of

EU citizens (Rottman and Zambrano)''®

has caused much political and public debate and
some discussion among legal scholars in Denmark.
Practise from the ECtHR on property rights to social benefits according to Article 1,

119

1st Protocol (Stec and Others against United Kingdom ) has also caused public, political,

and academic debate.

Are there any original legislative tools or mechanisms of protection of social rights
created in your country?

The Danish flexicurity model is often viewed as original by other countries. The idea is
that it is relatively easy to fire employees compared to some other European countries.
However, at the same time it is quite easy to receive social benefits and at a quite good
level. Especially, benefits from the so-called “A-kasse-system” are quite high compared to
ordinary unemployment benefits. People who have contributed to the system and been
employed for a certain period are entitled to this kind of benefit for a couple of years.

Another, special Danish characteristic is collective agreements at the labor market
between employers and employees. The legislator does normally not legislate in this field
— it is left upto the employers and employees to agree on pay, working conditions etc.

6.6 JUSTICIABILITY OF SOCIAL RIGHTS

Are social rights considered justiciable in your country? To which extent?

In Denmark, many cases on social rights are started within the administration. Citizens
can file complaints over administrative decisions. In the area of social rights and welfare
complaints over administrative decisions can be filed to The National Social Appeals Board
(NSAB). The NSAB processes about 20.000 cases each year.'”” The NSAB is an independent
authority which can sustain, alter or annul administrative decisions in this area. Decisions

121

made by the NSAB can always be brought before the courts.

117 See cases C-619/11 Dumont de Chassart, n.y.r. and C-257/10 Bergstrom, n.y.r.

118 See cases C-135/08 Rottman [2010] ECR I-01449 and C-34/09 Ruiz Zambrano [2011] ECRI-01177.

119 See case Stec and Others against United Kingdom (App. no. 65731/01 and 659000/01 et al., ECtHR 12/04/2006).
120 See <http://ast.dk/om-ankestyrelsen/hovedopgaver>.

121 The Danish Constitution Article 63(1) gives the courts the right to try the legality of administrative decisions.
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In cases where the courts decide whether the rulings of the public authorities are legal,

certain principles apply.'*”

The intensity of the judicial review of administrative rulings
differs from case to case depending on the nature of the administrative ruling. If the
administrative decision brought before the court is based on clear legal rules the judicial
review will be very intense. If the administrative decision is based on vague legal norms
the court will refrain from an intensive review of the administrations interpretation of the
vague rule, and only check that the interpretation is legal and consistent with former
practice.

Itis a prerequisite for a civil case to be tried that the part submitting the case has a legal
interest in the outcome of the case. This means that there is no actio popularis in the
Danish judicial system, and a case will be dismissed, if the suing part does not have an
individual and relevant interest in the outcome of a case. There is no legal definition in
the Danish Administration of Justice Act on how to determine, who can be part in a case;

however, three requirements in general have to be met.'”’

First, the case must be legal and
real in the sense that it contains a question of law in a concrete situation. This means that
a Danish court will refrain from rulings which are not linked to a specific material problem.
In this way, it is not possible to get an authoritative ruling on how a general rule should
be understood or put in other terms the courts do not perform abstract review. In the case
of social rights contained in the Constitution; it is thus not possible to ask the Danish
courts how a provision in general should be understood. This answer can only be given
in relation to an actual legal dispute put before the courts.'”*

Secondly, the case in question must be ripe in the sense that the suing party must have
an actual interest in the outcome of the case, which means that if the question raised in
the case is no longer relevant for the part who wants to sue the case will be dismissed.

As the third and most difficult criteria, the person who wants a case tried at court must
have a substantial and individual interest in the outcome of the case. This criterion is not
absolute in the sense that it differs from topic areas and can be quite flexible depending
on the specific case matter. In most cases the criteria are easily met; however, there can be
cases, where it can be difficult to determine if the criteria are met, e.g. in cases concerning
public building permits it has been difficult to determine whether neighbors to a construc-
tion site is affected in such a substantial way that they can be parties in a case against the
public authority that gave the permit. In a quite different area, it is relevant to mention
the particular question if the public, and thus every citizen in general can sue the govern-
ment in cases concerning the distribution of sovereign power to a supranational organiza-

122 See M. Gotze, ‘Domstolenes provelsesstrategier’, Juristen (8, 2007).

123 See G. T. Nielsen, ‘Forvaltningssager i civilprocessen - Om spgsmalskompetence, rette sagsogte, sogsméls-
frister og civile fuldbyrdelsessogsmal’, U.2000B.319.

124 In some cases, the courts may give an obiter dictum in which it elaborates on e.g. how a legal provision is
generally to be understood, but only insofar as there is a link to the case in question.
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tion (e.g. the EU). This was allowed in the Danish Maastricht case and in the Danish Lisbon
case.'”

Given that this is brief overview it will suffice to say, that the criteria of legal interest
mark a line from where only parties that are truly affected by the question of the case can
have it tried before the courts as opposed to just having a general opinion on what should
be considered lawful.

This explanation of under what criteria cases can be tried at court is relevant as it
explains that the courts can only adjudicate when actual situations involving questions on
the scope of the social rights protection in the Constitution are brought before them by a
plaintiff with relevant legal interest in a judicial trial. The courts can thus not be used to
give final authoritative answers on the material content of the constitutional social rights
except for when cases naturally contain these questions.

What is the role of the judge?

The Danish civil procedure is based on a principle according to which it is for the parties
to bring the case before the court. The parties are responsible for bringing the relevant

126 The court itself does not contribute with self-collected evidence. The

evidence forward.
parties are autonomous in the sense, that they have the right and responsibility to present
their own evidence. This principle is based on the assumption that the parties are equal;
however, the judge has certain possibilities in order to ensure that parties who are presum-
ably weak (e.g. a citizen vs. a public authority) are not left without a chance; thus, it is
within the judge’s powers to ask question or suggest that certain evidence be collected;
however, this possibility is carefully used with respect for the fundamental principle of the
autonomy of the parties.

In general, Danish courts are quite reluctant and show considerable deference to the
Parliament when interpreting legislation and the Constitution. This means that the courts
normally do not apply creative and dynamic interpretations. However, judgments such
as U.2006.770H and U.2012.1761, mentioned above, are examples of quite dynamic judg-
ments. U.2006.770H reflected a break with the interpretation found in traditional legal
literature according to which no individual claim could be based on Article 75(2).
U.2012.1761 reflects a modern understanding of “assistance” interpreting it as a pecuniary
right and not as for instance naturals provided by the state.

125 H. Krunke, ‘Lissabon-sagen’, Juristen (8, 2011), pp. 245-251.
126 E. Smith, Civilproces, 2005, p. 26.
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What are the practical effects of such justiciability?

The effects of this justiciabillity are that it falls within the courts’ competence to decide
whether or not the social rights provisions in ordinary legislation and in the constitution
have been violated in concrete cases. As mentioned, in a recent case - U2012.1761H - the
supreme court found that Article 75(2) of the constitution is to be interpreted as containing
a pecuniary right for citizens who cannot sustain themselves. Thus, the courts are in certain
cases given the chance to present their understanding of the social legal rights in Danish
legislation. Former court rulings are usually followed in later administrative and court
practice. They make a strong legal source, which is usually followed in later rulings.

What are the most prominent examples of social rights cases successfully brought
to courts by the litigants?

A prominent successful case is U2006.770H where it was stated that citizens can base
individual rights on Article 75(2), since before the judgment most scholars considered
Article 75(2) to be a general statement which did not provide the citizens with individual
rights. U2012.1761H is also an important case. The Court interpreted Article 75(2) as
containing a pecuniary right for citizens who cannot sustain themselves. Before the judg-
ment is was not clear how sufficient help should be provided - could it for instance be
provided with goods?

6.7 INSTITUTIONAL GUARANTEES OF SOCIAL RIGHTS

Which national bodies are the institutional guarantors of social rights?

The National Social Appeals Board (NSAB) assesses complaints from citizens on adminis-
trative rulings in the area of social rights. Thus, this is the second instance, where the
legality of decisions can be tried. Decisions from the NSAB can be appealed to the courts."”’
Normally, administrative rulings can also be appealed directly to the courts without going
through the ordinary complaint system.'”® Thus, the guarantors are on the first hand the

NSAB and ultimately the courts.'”

127 See The Danish Constitution Article 63(1).
128 This is unusual since appeals boards are free of charge and less time-consuming for the citizen.
129 Starting with district courts and with the Supreme Court as ultimately the final arbiter of the law.

137



HELLE KRUNKE ¢ STINE HELLQVIST FREY

Are there any specific bodies created especially for the protection of social rights?
What are their powers?

In the area of social rights and welfare complaints over administrative decisions can be
filed to The National Social Appeals Board (NSAB). The NSAB processes about 20.000
cases each year.'” The NSAB is an independent authority which can sustain, alter or annul
administrative decisions in this area. Decisions made by the NSAB can always be brought

before the courts.'’

How do you evaluate the effectiveness of these national bodies?

They are effective.

6.8 SociarL RiGHTS AND COMPARATIVE LAaw

Did your national legal system influence foreign legal systems in the area of social
rights?

The Nordic welfare systems including the Danish welfare system are often studied by other
countries. In the following, we will mention some examples of areas which get specific
attention.'”

Other countries are often interested in the Danish model of day-care for children from
ages 0-6 years. The kindergartens are open from ca. 7-17, and the parents only pay a smaller
fee. The rest is financed by the State. The impact of the day-care system is equality between
the sexes, more employees on the labor market, a birthrate of almost 2 children per woman
etc. Since the birthrate in some countries in Southern Europe is very low and some countries
have demographic challenges with many old people and few young people, these countries
search for inspiration in the Danish day-care model. Also, countries in the North such as
the UK have looked towards the Danish childcare policy for inspiration.'* Besides the
Nordic day-care system for children the Nordic models of parental leave have also been

130 See <http://ast.dk/om-ankestyrelsen/hovedopgaver>.

131 The Danish Constitution Article 63(1) gives the courts the right to try the legality of administrative decisions.

132 We have not been able to find concrete examples of foreign legislation which is inspired by Danish social
rights legislation.

133 Daniel Boffey and Lucy Rock: ‘Labour looks to Denmark for childcare policy’, Guardian, 18th of February
2012: <www.theguardian.com/society/2012/feb/18/britain-learn-denmark-childcare-model> and Lucy Rock:
‘What Britain could learn from Denmark’s childcare model’, Guardian, 18th of February 2012: <www.the-
guardian.com/society/2012/feb/18/britain-learn-denmark-childcare-model>.
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studied by other countries.** Parental leave is compared to other countries: quite long,
well paid, and with the possibility of both the mother and the father taking parental leave.
Another field which other countries have been inspired by in the field of social rights

is the Danish flexicurity model."”

The model is explained earlier in the questionnaire the
main idea being that it is quite easy to fire employees at the labor market compared to
other European countries. However, it is also quite easy to get social unemployment ben-
efits and at a quite high rate because of the so-called “A-kasse-system”. This means that
Danish companies can cut down on labor quite fast when an economic crisis arises, and
this improves the Danish competitive position. Other EU Member States have been
interested in the flexicurity model not least in light of the financial crisis.

Finally, it should be mentioned that China is very interested in the Danish retirement
homes. Traditionally, the children have looked after the old people and provided for them
in China. However, because of the one child policy, it will be a very heavy burden for young
people to provide for their old relatives. Therefore, China is very interested in Danish
retirement homes, welfare technology etc.'*

Did other foreign legal systems influence your national legal system in the area of
social rights?

Can you give examples of provisions, principles or institutions (in the area of social rights)
borrowed from other legal systems?

In general, the Danish Constitution was inspired by the French revolution and the
Enlightenment with thoughts on separation of powers, human rights etc.

However, some of the individual social rights have a Danish historical background.
Article 75(2) stems from 1849 and at that time was unique and avant-garde compared to
other constitutions."” The reason behind the provision was not only just ethics, but also
an attempt to prevent collective dissatisfaction among the poor and a possible rebellion
against the state."”* However, Article 75(2) was the first step towards a social welfare state.

134 See for instance IZA DP No. 2014, Child Care and Parental Leave in the Nordic Countries: A Model to
Aspire to? By Nabanita Datta Gupta, Nina Smith and Mette Verner, Discussion Paper Series,
Forschungsinstitut zur Zukunft der Arbeit (Institute for the Study of Labor), March 2006.

135 On the flexicurity model, see J. Kristiansen, ‘Den danske flexicurity-models fremtidsudsigter i EU’, in
S. Jorgensen og J. Kristiansen (2008), p. 33-49.

136 See for instance Ritzau: ‘Kinesere kober plejehjems-viden i Danmark’, 17th of June 2013: <http://jyllands-
posten.dk/international/asien/ECE5624303/kinesere-koeber-plejehjems-viden-i-danmark/> and Anders
Holm Nielsen, ‘China buys retirement home expertise in Denmark’, ScandAsia.com, 19th of June 2013:
<http://scandasia.com/china-buys-retirement-home-expertise-in-denmark/>

137 See J. E. Rytter (2013), p. 433.

138 Ibid.
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Important social reforms took place in Denmark in the 1890’s. Old-age-pension,
insurance against accidents at work and a health insurance was introduced. This legislation
was inspired by Bismarcks social reforms in Germany. The 1890-reforms were the first
steps towards legislation in the social field. A general reform took place in 1933."*
Asregards women’s and children’s rights the Nordic cooperation on family legislation

in the 1920’s should be mentioned.'*

Do your domestic courts rights quote judgments or legislation from other
jurisdictions when adjudicating on social rights?

Danish courts do normally not quote foreign judgments and legislation from other juris-
dictions. This probably has to do with the fact that the Danish legal system is very influenced
by legal positivism and that foreign judgments and legislation from other jurisdictions are
not considered relevant legal sources. Another obstacle is of course that national judges
do not always have knowledge of case law from other countries. In a field like national
judgments on the relationship between the Maastricht Treaty/Lisbon Treaty and national
constitutions, it is easier to see a tendency where the national courts sometimes inspire
each other and definitely have knowledge of other courts’ decisions in this field. However,
in the field of social rights, this tendency is not as clear.

139 See D. Tamm, Retshistorie, 1990, p. 278.
140 Tbid,, p. 318-319.
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Thierry Rambaud

Le présent rapport a été construit en réponse aux principales questions identifiées par le
rapporteur, le professeur Krzysztof Wojtyczek, juge a la Cour européenne des droits de
I'Homme.

La présentation qui en résulte invite a considérer les droits sociaux comme de véritables
droits fondamentaux et droits de 'Homme, & rebours d’une vision restrictive trop souvent
défendue dans la doctrine classique des libertés publiques. Enoncés par la Constitution
francaise de 1958 et des instruments internationaux de protection des droits de "'Homme,
qui disposent d’une valeur juridique contraignante en droit frangais, ils sont mis en ceuvre
par le législateur, compétent en vertu de l'article 34 de la Constitution et garantis par le
juge constitutionnel, administratif et judiciaire. D’un point de vue formel, ce sont de
véritables droits fondamentaux au sens généralement donné a cette expression par la
doctrine majoritaire. Il reste évidemment, au regard de la théorie des droits de ’THomme,
a s’interroger sur l'universalité des titulaires des droits sociaux' et sur les nombreuses
conditions dont sont assorties leur mise en ceuvre effective. Ces derniéres ont pu faire
douter de leur reconnaissance comme véritables droits de 'Homme. Le professeur Jean-
Jacques Dupeyroux évoquait ainsi, dans un article au Journal Libération, Egalité, équité,
[raternité: « les mémes droits pour tous...La cohésion du corps social exigerait cette égalité.
Quand cessera-t-on de se payer de mots? » Et I'auteur de dénoncer: « les aberrations
auxquelles conduisent ces calembredaines égalitaires dans le domaine de 'assurance-maladie :
le méme forfait hospitalier (...), allégrement supporté par les plus aisés, est catastrophique
pour le SMICARD. La belle « justice » que voila (...) L'égalité de traitement est ainsi
généralement génératrice de trés graves inégalités dans I'accés aux services médicaux »". Ces
doutes sur 'effectivité et la juridicité des droits sociaux ont en partie été levés. La doctrine
et le juge ont su mettre en évidence leur caractére fondamental, parfois obscurci par des
rédactions constitutionnelles tres générales et une législation souvent bavarde, approxima-
tive et toujours changeante. Bien évidemment des interrogations légitimes persistent sur

* Professeur de droit public 'Université Paris Descartes (Sorbonne Paris Cité) et a Sciences po. Expert auprés
du Conseil de I'Europe.

1 M. Borgetto, « Universalité et droit de la protection sociale », in G. Koubi et O. Jouanjan, Sujets et objets
universels en droit, Presses universitaires de Strasbourg, 2007, p 20.

2 Jean-Jacques Dupeyroux, « Liberté, équité, fraternité », Libération du 6 aotit 1997, cité par Diane Roman,
« Les droits sociaux, « droits des pauvres » ou droits de 'Homme? », Les droits sociaux, entre droits de
PHomme et politiques sociales: Quels titulaires pour quels droits? Préface de Dominique Rousseau, conclusion
de Michel Borgetto, LGD], lextenso éditions, 2012, p 1 et ss.
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la portée effective de tels droits, dans un contexte général caractérisé par des indétermina-
tions sur le périmétre exact de I'Etat social.

Certains avancent méme l'idée d’un « fracture sociale » constante qui minerait dans
son principe méme le modele francais de I'Etat social, compris comme le garant de la soli-
darité sociale. Ce modele serait remis en cause par la mondialisation économique, la con-
currence des systémes sociaux due a 'Union européenne et la situation délicate des finances
publiques. Concernant I'influence de I'Union européenne sur les systémes de protection
sociale, on se rappellera que le sujet est parvenu jusqu’a la Cour de justice des communautés
européennes, bien qu’en vertu du partage de compétences entre I'Union européenne et
les Etats membres, la protection sociale devait restée aux Etats. Le débat s’ouvrit a la suite
de la remise en cause, par des professions indépendantes, de I'obligation de cotiser a des
organismes de protection sociale. La Cour devait se prononcer sur le point de savoir si ces
« organismes » constituaient ou non « des entreprises » au sens du droit communautaire.
Le juge écarta cette qualification en précisant qu’il s’agissait d'un service public de la
sécurité sociale. Pour définir le « caractére social » du service en cause, la haute juridiction
européenne recourut a deux critéres: 'absence de « but lucratif » et le fait qu’il était fondé
sur le « principe de solidarité nationale »’. Aux termes de cette premiére décision,
I'ensemble des régimes légaux et obligatoires de protection sociaux étaient soustraits du
champ d’application du droit de la concurrence. Le débat allait cependant rebondir avec
des mécanismes en marge de la protection légale, en 'occurrence un régime complémentaire
de retraite facultatif institué par la MSA. Dans cette affaire, le juge conclut que le régime
constituait une « activité économique », a laquelle s’appliquait le droit de la concurrence®.
En effet, au fond, le mécanisme en cause ne se distinguait guére, eu égard a son caractére
facultatif et a son mode de gestion, de certains produits d’assurance-vie de groupe qui sont,
eux, soumis a la concurrence. La Cour a eu 'occasion de confirmer cette jurisprudence
par la suite au sujet d’'un fonds de pension: « en 'absence d’éléments de solidarité suffisants,
le régime peut étre soumis au droit de la concurrence sous certaines conditions »’.

Dans ce contexte économique, institutionnel et politique global, I'idée d’une « hiérar-
chisation des priorités » dans le domaine du versement des prestations sociales’, premiére
manifestation de la mise en ceuvre des droits sociaux est parfois invoquée. On le voit les
interrogations sont nombreuses, mais elles ne doivent pas faire oublier qu’au fondement
des droits sociaux se trouvent les exigences permanentes de garantie de la dignité de la

CJCE 17 février 1993, Poucet et Pistre, C-159/91 et 160/91, Rec. CJCE 1-637.

CJCE 16 novembre 1995, FFSA, C-244/94, Rec. CJCE I-1403.

CJCE 21 septembre 2000, Pavel Pavlov, C-180-98 a C-184_98, Rec. CJCE 1-6451.

On retiendra la définition des « prestations sociales » donnée dans le manuel de M. Borgetto et R. Lafore,
Droit de l'aide et de Iaction sociale, Paris, Montchrestien, 2009, 7°™€ édition, p 75: « les prestations sociales
sont celles en nature ou monétaires constituant une obligation mise a la charge des collectivités publiques
par la loi et qui sont destinées a faire face a4 un état de besoin pour les bénéficiaires dans I'impossibilité d’y

N U1 A W

pourvoir ».

142



7  LES DROITS SOCIAUX EN FRANCE

. o) . 7 . 7 4 .
personne humaine, de la cohésion nationale” et du bien commun en général, bien commun
qui doit guider I'action constante du pouvoir politique. A ces conditions, la juridicité des
droits fondamentaux doit étre pleinement garantie.

7.1 LES DROITS SOCIAUX DANS LA DOCTRINE NATIONALE

Les typologies utilisées dans les manuels de Droits de ’Homme et de libertés fondamentales
reposent généralement sur une présentation des trois générations de droits et de libertés
en fonction de leur historicité. Ainsi, les droits de la premiére génération correspondent
aux « droits civils et politiques », les « droits de la deuxieme génération », aux « droits
économiques et sociaux » et les droits de la troisiéme génération aux droits dits de « soli-
darité ». Les « droits économiques et sociaux », on relevera au passage que le caractére
économique des droits® est souvent rattaché a leur caractére social, supposent, d’apres la
présentation traditionnelle, une intervention de I’Etat pour les rendre effectifs. Ce sont
donc des « droits-créances » qui ont été proclamés dans la premiére moitié du XIxeme
siécle a la suite de revendications syndicales et socialistes’: on y trouve ainsi le droit aux
prestations sociales, le droit 4 'éducation, le droit au travail, le droit au repos et aux loisirs,
le droit a la santé... Selon I'analyse classique de G. Gurvitch, les droits sociaux mettent
I'accent sur I'enracinement de I'étre humain dans différentes entités collectives'’. Son titu-
laire serait "'Homme concret, travailleur, consommateur, membre d’'une famille, 4 'opposé
de 'Homme abstrait de la Déclaration des droits de 'Homme et du citoyen de 1789. Cet
« homme situé » (Georges Burdeau) renvoie a la réalité de la personnalité humaine au
détriment de I'individu abstrait, coupé des liens et des solidarités traditionnels.

Pendant longtemps, ces droits, qui ne reposent donc pas sur la conception classique
des libertés telle qu’elle est héritée de la Déclaration des droits de 'Homme et du citoyen
de 1789 qui privilégie les droits-facultés, n’ont pas été considérés comme de véritables
libertés publiques, en raison, notamment, de la difficulté a pouvoir les mettre en ceuvre, a
les rendre effectifs. Leur normativité a pu étre contestée. Comme le souléve le professeur
D. Lochak, « en dépit de toutes les proclamations sur I'indivisibilité des droits de 'Homme,
les droits économiques et sociaux continuent a subir un déficit de crédibilité »"'. C’est ainsi

7 A titre d’exemple, voir la décision du Conseil constitutionnel, décision n02011-123 QPC du 29 avril 2011,
M. Mohamed T.: «les exigences constitutionnelles résultant de I'article 11 du Préambule de la Constitution
de 1946 impliquent la mise en ceuvre d’une politique de solidarité nationale en faveur des personnes défa-
vorisées (...) »....

8 Il nous semble que les droits et libertés économiques peuvent étre définis par la faculté dont dispose la per-
sonne, physique ou morale, d’agir sur les marchés économiques. Ces libertés économiques se distinguent
des droits du travailleur & participer a I'élaboration de ses conditions de travail, a faire gréve, a s’exprimer.

9  Le principe de fraternité a été énoncé sous la révolution franqaise et en 1848.

10 Georges Gurvitch, La déclaration des droits sociaux, 1946, rééd. Dalloz, 2009, préface de C-M. Herrera.

11 Daniéle Lochak, Le droit et les paradoxes de I'universalité, PUF, coll. Les voies du droit, 2010, p 179.
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que certains auteurs continuent de refuser de les intégrer dans la catégorie des droits et
des libertés publiques. Telle est notamment la position adoptée dans le manuel, par ailleurs
tout a fait remarquable, du professeur Patrick Wachsmann'’. Auteur d’un autre manuel
de référence en droit des Libertés fondamentales'’, le professeur Jean Morange adopte une
conception similaire des libertés publiques. En revanche, dans son manuel, Xavier Bioy,
professeur a 'Université de Toulouse I, consacre un chapitre spécifique « aux libertés
économiques et aux droits sociaux »'*, Selon I'auteur, les « droits sociaux, souvent qualifiés
de « créances », trouvent leur fondement constitutionnel dans le préambule de la Consti-
tution de 1946: l'alinéa 5 et le droit d’obtenir un emploi, le 10 et les conditions nécessaires
au développement de 'individu et de la famille assurées par la nation, le 11 et la protection
de la santé, la sécurité matérielle, le repos, les loisirs, le droit d’obtenir de la collectivité des
moyens convenables d’existence, I'alinéa 12 et les charges qui résultent de calamités
nationales et enfin l'alinéa 13 qui concerne I'égal acces de l'enfant et de I'adulte a
linstruction, a la formation professionnelle et a la culture ».

Avant de discuter cette affirmation, il importe de proposer une définition des « droits
économiques et sociaux ». Reprenons la définition qu'en a donnée le professeur Diane
Roman dans une étude de 2012: « ce sont des droits garantis, dans une perspective de justice
sociale, par les textes constitutionnels et internationaux dans le champ social (droits des
travailleurs, droits a des prestations, droit aux services publics), afin de réduire les inégalités
d’ordre économique ». La définition de Diane Roman, dont les travaux sur ces sujets sont
trés riches et précieux'’, appelle cependant une nuance, dans la mesure ot le fondement
de ces droits ne saurait étre résumé a une lutte contre I'inégalité économique, car, au
fondement des droits économiques et sociaux se situent au premier plan le droit a la dignité
de la personne humaine' et la solidarité"”.

12 Patrick Wachsmann, Libertés publiques, Hyper Dalloz, 2013, 7¢Me ¢dition.

13 Jean Morange, Manuel des droits de 'Homme et libertés publiques, Paris, PUF, Droit fondamental, manuel,
6°1¢ édition, 2007.

14 Xavier Bioy, Droits fondamentaux et libertés publiques, Paris, Montchrestien, Lextenso éditions, 2013, p 542.

15 Voir, notamment, I'introduction de Diane Roman, « Les droits sociaux, « droits des pauvres » ou droits de
I’Homme?, Les droits sociaux, entre droits de "THomme et politiques sociales: Quels titulaires pour quels droits?
Préface de Dominique Rousseau, conclusion de Michel Borgetto, LGDJ, lextenso éditions, 2012, p 1 et ss.
La réflexion conduite par I'auteur s’inscrit dans le prolongement d’une autre étude que nous avons consultée,
D. Roman, « Les droits sociaux, entre injusticiabilité et « conditionnalité », éléments pour une comparaison,
Revue internationale de droit comparé 2009, p 285.

16 Le Conseil constitutionnel a ainsi déduit du principe de sauvegarde de la dignité de la personne humaine,
ainsi que des alinéas 10 et 11 du préambule, la « possibilité pour toute personne de disposer d’un logement
décent comme un objectif de valeur constitutionnelle », décision °94-359 DC, 19 janvier 1995, Rec. P 176 ;
voir aussi n095-371 DC, 29 décembre 1995, Rec. P 265 ; n1098-403 DC du 29 juillet 1998, Rec. P 276.

17 Depuis plus d’un siecle, la notion de « solidarité » irrigue, selon une intensité variable, le droit public frangais.
Elle a accompagné et nourri le développement d’une autre notion ayant joué un réle décisif dans la fondation
et la stabilisation de 'Etat républicain en France, celle de service public. Le juge administratif a donné corps
a cette notion, notamment par les régles qu’il a dégagées en matiére de responsabilité de la puissance publique.
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Parler exclusivement d’ « inégalité économique » revient a nier le « caractére universel »
de ces droits, dans la mesure ot1 les seuls bénéficiaires en seraient ceux qui sont temporaire-
ment dépourvus de moyens de substance au sein de la société. De la méme maniére, on
ne saurait souscrire totalement a 'assertion selon laquelle les « droits sociaux se veulent
instruments de transformation sociale, par les correctifs qu’ils apportent au libéralisme
économique et par 'objectif de fraternité qui les caractérise ». Une des fonctions identifiables
des « droits sociaux » ne peut servir a en déterminer I'objet.

La reconnaissance des « droits économiques et sociaux » constitue un élément de
consolidation de la cohésion nationale au service du bien commun et non un instrument
de revanche ou de contestation d’une classe ou d’une partie de la société contre une autre.
Adopter cette conception des droits sociaux reviendrait a saper le consensus national et
social qui doit constituer le support nécessaire de ces droits et & en privilégier une vision
«clivante » qui en affaiblirait la légitimité. Comme le souligne M. Daly dans l'accés aux
droits sociaux en Europe, «les droits sociaux sont les dispositions normatives qui permettent
de satisfaire les besoins sociaux des personnes, ainsi que de promouvoir la cohésion
nationale et la solidarité », (...), ils « recouvrent la protection sociale, le logement, 'emploi,
la santé et 'éducation’® ».

Traditionnellement, la doctrine universitaire frangaise distingue les droits « civils et
politiques » et les « droits économiques et sociaux » selon un double point de vue:

- le premier critére tiendrait a Peffectivité de ces droits: les droits civils et politiques
constitueraient des droits subjectifs, susceptibles d’étre invoqués en justice et de béné-
ficier d’'une protection juridictionnelle, alors que les droits sociaux seraient en revanche
exclus d’un tel régime, et verraient leur mise en ceuvre davantage garantie par 'action
collective et politique assurée par des politiques sociales ;

- selon un second critére, il existerait également une distinction relative a leurs titulaires,
dans la mesure ou les « droits sociaux » sont souvent présentés comme étant ceux
réservés aux « indigents », « aux pauvres » ou encore « aux travailleurs »... Ce seraient
des droits réservés a des catégories particulieres de bénéficiaires au détriment de
I'universalité des titulaires, comprise comme le critére de reconnaissance des véritables
droits et libertés a caractére fondamental.

Sont-ils, dans cette hypothese des droits réellement universels, conformément a ce
qu’enseigne la théorie classique des droits et des libertés? Comme le soulignent M. Borgetto
et R. Lafore, « Papproche traditionnelle des problémes sociaux tend & concevoir ceux-ci
comme étant propres & un ensemble d’individus réunis par des critéres subjectifs com-
muns ». Les débats actuels relatifs a la protection des droits sociaux s’inscrivent dans un
contexte global qui conduit a en interroger la portée. Quels sont les éléments fondamentaux

18 M. Daly, L’accés aux droits sociaux en Europe, éditions du Conseil de 'Europe, 2002, p 15.
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qui caractérisent ce nouveau paysage global au sein duquel se meuvent les droits fonda-
mentaux sociaux? C’est un fait guére contestable que I'Etat social doit faire face a de
nombreuses difficultés qui sont dues a des facteurs internes comme externes. Parmi les
facteurs internes, on peut relever le vieillissement de la population, la précarité accrue sur
le marché du travail et 'augmentation du chomage, le développement des tendances cor-
poratives qui brisent la cohésion sociale, la perte d’influence des syndicats... Sur le plan
externe, la concurrence des modeles économiques et des systémes de protection sociale
dans un espace européen et mondial de plus en plus dérégulé et ouvert provoque des
déséquilibres qui fragilisent la liberté et les possibilités d’action des Etats sociaux. La
pérennité du « modele social frangais » est ainsi réguliérement remise en cause (on se
souvient de la célébre campagne de Jacques Chirac en 1995 sur le théme de la « fracture
sociale », qui portait néanmoins davantage sur les blocages internes a la société francaise,
plutot que sur le sujet de I'accés aux droits sociaux fondamentaux, malgré 'importance
du théme de I'exclusion sociale et I'action qui va en résulter, notamment, de Xavier
Emmanuelli qui fut chargé de ce sujet dans le nouveau gouvernement issu des élections).
Siun consensus émerge sur la nécessité de prendre des mesures correctives et de procéder
a des adaptations afin de consolider la garantie des droits sociaux dans un contexte
budgétaire et financier tres délicat, les moyens et la temporalité de ces réformes font I'objet
d’appréciations divergentes de la part des responsables publics. Dans ces conditions,
I'identification de priorités doit faire 'objet d'un consensus national important, notamment
sur la reconnaissance d’un « noyau central » des droits fondamentaux sociaux. C’est ce
dernier qui doit étre au coeur des politiques publiques dans le domaine social, animées par
les exigences de solidarité et d’égalité. Non-discrimination et cohésion nationale se situent
en effet au fondement du « pacte républicain » qui sous-tend la proclamation et la mise
en ceuvre de ces droits sociaux fondamentaux.

7.2 LA PROTECTION CONSTITUTIONNELLE DES DROITS SOCIAUX

Au niveau constitutionnel, la garantie des « droits sociaux » est principalement assurée
par le Préambule de la Constitution de 1946 qui dispose d’une pleine valeur juridique
contraignante dans I'ordre interne frangais. Adopté dans le prolongement du Programme
national de la résistance qui se proposait de « prolonger la démocratie politique par la
démocratie sociale » et de 'adoption des ordonnances de 1945 instituant la sécurité sociale,
le préambule de la Constitution de 1946 innove tres largement et vient consacrer en droit
constitutionnel frangais un socle « de droit et de libertés » & dimension sociale.

Celui-ci énonce en effet plusieurs droits et garanties comme nous avons déja eu
I'occasion de rappeler.
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Ainsi, a titre d’exemple, 'alinéa 11 du préambule de la Constitution de 1946 dispose
que « la nation garantit a tous, notamment a lenfant, a la mére et aux vieux travailleurs,
la protection de la santé et de la sécurité matérielle », avant de préciser « que tout étre humain
qui, en raison de son dge, de son état physique ou mental, de la situation économique, se
trouve dans Uincapacité de travailler a le droit d’obtenir de la collectivité des moyens conven-
ables d’existence ». Cette derniére est donc dans I'obligation de garantir aux personnes une
protection en face des principaux risques de I'existence qu’elle énumeére. Ce droit a la
protection sociale et a la sécurité matérielle s’est vu reconnaitre une pleine valeur constitu-
tionnelle par le Conseil constitutionnel. Dans une décision de 1980, le Conseil fait état de
la nécessité d’assurer la « protection de la santé et de la sécurité des personnes et des biens »
avant, dans une décision de 1987, de mentionner explicitement « le droit a la protection
sociale et a la sécurité matérielle »'°. Par la suite, le Conseil constitutionnel est allé plus
loin encore, dans la mesure ot il a déduit tant du principe de sauvegarde de la dignité de
la personne humaine que des alinéas 10 et 11 du préambule de la Constitution de 1946
« la possibilité pour toute personne de disposer d’'un logement décent comme objectif de
valeur constitutionnelle »*’. L’objectif de valeur constitutionnelle ne constitue pas un
véritable droit constitutionnel dont disposerait le justiciable. Néanmoins, il n’est pas
dépourvu d’effets juridiques, car il contraint le législateur a ne pas adopter de texte qui
irait a encontre d’un tel objectif. En réalité, comme une thése récente I'a bien démontré,
les objectifs a valeur constitutionnelle s’apparentent aux conditions d’effectivité des droits
et libertés constitutionnels: ils servent moins en définitive a limiter ces derniers qu’a les
protéger. Leur « clé d’interprétation » réside ainsi dans I'effectivité des droits constitution-
nellement garantis®. Concernant plus particuliérement le droit au logement, il importe
d’évoquer laloi du 5 mars 2007 consacrant un « droit au logement opposable » (loi DALO),
complétée par une loi de 2009 qui définit « 'habitat indigne » en son article 84 et reconnait
ainsi la nécessité du « programme national de requalification des quartiers anciens
dégradés ». Depuis laloi DALO de 2007, le droit au « logement est garanti par ’Etat d toute
personne qui, résidant sur le territoire frangais, de facon réguliére et dans des conditions de
permanence définies par un décret en Conseil d’Etat, n’est pas en mesure d’y accéder par ses
propres moyens ou de s’y maintenir » (article 1°). La loi organise ainsi un mécanisme
d’attribution prioritaire de logements en urgence pour des personnes qualifiées ainsi par
une des commissions de médiation organisées par I'article L 441-2-3 du Code la construc-
tion et de I'urbanisme sous la responsabilité des préfets. Ouvert pour les plus défavorisés
a partir de 2008, ce mécanisme est aujourd’hui ouvert a tous et cela depuis 2012. Une fois

19 Décision no86-225 DC, 23 janvier 1987, Rec., p 13.

20 Décision n094-359 DC, 19 janvier 1995, Rec., p 176 ; voir aussi n095-371 DC, 29 décembre 1995, Rec. P 265;
n02000-436 DC, 7 décembre 2000, Rec. P 176.

21 Pierre de Montalivet, Les objectifs de valeur constitutionnelle, préface de Michel Verpeaux, Dalloz, Bibliothéque
constitutionnelle et parlementaire, 2006, 680 pages.
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sa situation reconnue comme prioritaire par la « Commission DALO », le demandeur
devra faire valoir sa demande aupres des différents bailleurs sociaux. Le préfet peut alors
enjoindre a un bailleur social de loger dans son parc la personne concernée sur un quota
qui lui est réservé. A I'issu d’un délai fixé par voie réglementaire, le demandeur peut alors
saisir le juge administratif d'un recours contre I'Etat en vue de sa condamnation sous
astreinte a un accueil adapté, 'astreinte étant réservée a un fonds d’'aménagement urbain.

Dans la mise en ceuvre du droit constitutionnel a la protection sociale et a la sécurité
matérielle, le législateur et le pouvoir réglementaire disposent d’une importante liberté de
choix quant aux modalités de réalisation de ce droit-créance. Cette marge de manceuvre,
qui se retrouve notamment dans la récente décision 2013-683 DC du 16 janvier 2014 du
Conseil constitutionnel relative a la loi sur l'avenir du systéme de retraites, se justifie en
large partie par la complexité des mesures d’application du droit et les incidences financiéres
importantes qui leur sont attachées.

La protection constitutionnelle du droit & la sécurité sociale et a la sécurité matérielle
rencontre néanmoins plusieurs limites. En premier lieu, la Constitution francaise, con-
trairement a d’autres textes constitutionnels étrangers, ne dispose pas d’'un mécanisme qui
permet de sanctionner 'inertie du législateur concernant la mise en ceuvre d’'un droit-
créance. On est loin des garanties fixées par la nouvelle Constitution égyptienne adoptée
lors du référendum des 14 et 15 janvier 2014. Aux termes de I'article 18 de la Constitution
égyptienne, « tout citoyen a le droit a la santé et a des soins de santé complets selon des
normes de qualité. L’Etat veille au maintien et au développement des établissements publics
de santé qui fournissent des soins a la population ». Aux termes de I'alinéa 2 de ce méme
article, « I’Etat s’engage a allouer un pourcentage des dépenses publiques qui ne soit pas
inférieur a 3% du PIB a la santé... » Un objectif chiffré est ainsi fixé au législateur qui
adopte le budget de la nation. On retrouve une clause équivalente a I'article 21 de la Con-
stitution qui est relatif a la garantie d’un enseignement supérieur de qualité. La constitution
égyptienne fixe un seuil minimal de 2% du PIB pour les dépenses d’enseignement supérieur
et de recherche. Un cadre contraignant enserre I'action du législateur, cadre au respect
duquel devra veiller la Haute Cour constitutionnelle d’Egypte™.

En droit constitutionnel frangais, le législateur dispose d’une importante marge de
manceuvre dans la mise en ceuvre des droits-créance. Le Conseil constitutionnel, comme
on a eu l'occasion de le souligner, entend préserver la marge de manceuvre du législateur
en raison de la complexité des mesures d’application et des incidences financiéres impor-
tantes qui lui sont attachées: « Considérant que les exigences constitutionnelles résultant
des dispositions précitées impliquent la mise en oeuvre d’une politique de solidarité nationale

22 Thierry Rambaud, « Le pouvoir judiciaire et le texte constitutionnel de 2014 », dans L’évolution constitution-
nelle de UEgypte, Paris, Karthala, pp 109-124.
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en faveur des personnes défavorisées ; qu’il appartient au législateur, pour satisfaire a cette
exigence, de choisir les modalités concrétes qui lui paraissent appropriées ; qu’en particulier,
il lui est a tout moment loisible, statuant dans le domaine qui lui est réservé par larticle 34
de la Constitution, de modifier des textes antérieurs ou d’abroger ceux-ci en leur substituant,
le cas échéant, d’autres dispositions ; qu’il ne lui est pas moins lisible d’adopter, pour la
réalisation ou la conciliation d’objectifs de nature constitutionnelle, des modalités nouvelles
dont il lui appartient d’apprécier Popportunité et qui peuvent comporter la modification ou
la suppression qu’il estime excessives ou inutiles ; que, cependant, exercice de ce pouvoir ne
saurait aboutir a priver de garanties légales des exigences de caractére constitutionnel »>...

L’exemple récent précité du contrdle de constitutionnalité exercé sur les lois de réformes

L. . . 24
des régimes de retraite en constitue un autre bon exemple™.

73 LA PROTECTION DES DROITS SOCIAUX SUR LE PLAN INTERNATIONAL

Les « droits économiques et sociaux », qui traduisent une exigence de solidarité, sont
garantis sur le plan international et européen par plusieurs textes dont la portée juridique
est néanmoins variable.

Au plan universel, la déclaration universelle des droits de 'Homme de 1948 affirme
que toute personne « a droit a un niveau de vie suffisant pour assurer sa santé, son bien-
étre et ceux de sa famille » (article 25).La méme formulation se retrouve dans le pacte de
1966 relatif aux droits économiques, sociaux et culturels (PIDESC) de 1966 qui en reprend
néanmoins la liste d’'une maniere plus complete aux articles 9 et 11.

Sur le plan européen, bien que la Convention européenne des droits de 'Homme ne
touche quindirectement 2 la solidarité et aux droits sociaux”, il importe de mentionner
la Charte sociale européenne du 18 octobre 1961 et révisée, notamment, en 1996>° qui
reconnait 'essentiel des droits sociaux: le droit 4 la protection de la santé, a la sécurité
sociale, a 'assistance médicale. Un protocole additionnel a la Charte sociale européenne
a instauré, depuis 1995, une procédure collective de réclamation des droits sociaux. La
Charte sociale, qui consacre le caractére « universel » de ces droits se référe notamment a

23 CC, décision n02009-599 du 20 décembre 2009, Loi de finances pour 2010, considérant 101.

24 Lesauteurs de la saisine semblent avoir été davantage guidés par la nécessité de saisir le Conseil constitutionnel
sur un texte « emblématique » de I'action gouvernementale, que par la conviction profonde des griefs
d’inconstitutionnalité que contenait le texte. Cela renvoie a un important sujet de science politique qui n’est
pas le notre ici de la signification et des motivations profondes des saisines du Conseil constitutionnel.

25 La Cour européenne des droits de 'THomme a précisé que « si la jurisprudence énonce pour I'essentiel des
droits civils et politiques, nombre d’entre eux ont des prolongements d’ordre économique et social », CEDH
9 octobre 1979, Airey c./Irlande, série A, n032. La Cour s’est, notamment, appuyée sur Iarticle 1" du protocole
1", pour qualifier les « droits sociaux » de « droits a caractere civil » ou encore de « droits subjectifs a caractére
patrimonial », CEDH 26 février 1993, Salesi c./Italie, série A, n0257-E, sur le droit a I'aide sociale.

26 M. Daly, L’accés aux droits sociaux en Europe, éditions du Conseil de 'Europe, 2002.
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« tous les travailleurs » (articles 20 a 24), « aux enfants » ou a « toute personne démunie
de ressources suffisantes. .. » Elle a conduit a une extension du bénéfice des droits sociaux
aux étrangers, sur le fondement des principes d’égalité de traitement et de non-discrimi-
nation.

Le PIDESC et la Charte sociale européenne, pris en tant que tels, ne disposent pas d’'un
effet direct dans 'ordre juridique interne franqais. Ils doivent étre mis en ceuvre par des
dispositions législatives et réglementaires qui seront ensuite appliqués par les juges internes.
Les juges francais admettent néanmoins davantage aujourd’hui I'effet direct des conventions
internationales en matiére de droits sociaux. Il en va ainsi de la Cour de cassation a propos
de la liberté du travail et du droit d’obtenir un emploi”’. La méme Chambre sociale de la

181‘

Cour de cassation, dans un arrét du 1° juillet 2008, a censuré en partie le dispositif des

« contrats premiére embauche » sur le fondement de la convention 158 de I'Organisation

1%. De la méme maniére, le Conseil d’Etat semble conférer un effet

internationale du travai
direct a 'article 4 de la Charte sociale européenne qui expose « un droit a une rémunération
équitable ». En effet, dans un arrét du 20 juillet 2007, le Conseil d’Etat apprécie sa compt-
abilité avec la création d’une journée de solidarité prenant la forme d’une journée supplé-
mentaire de travail non rémunéré qui ne méconnait pas ces stipulations.

Dans le cadre de 'Union européenne, la Charte européenne des droits fondamentaux
comporte un chapitre entier a la protection des « Droits fondamentaux ». Elle dispose,

ler

depuis 'entrée en vigueur du traité de Lisbonne au 1 décembre 2009, d’une pleine valeur

juridique obligatoire.

74 LA PROTECTION DES DROITS SOCIAUX DANS LA LEGISLATION ORDINAIRE

Le Conseil constitutionnel a jugé « que I'article 34 de la Constitution range dans le domaine
delaloila détermination des principes fondamentaux du droit du travail, du droit syndical
et de la sécurité sociale, quainsi Cest au législateur qu’il revient de déterminer, dans le
respect de cette disposition a valeur constitutionnelle, les conditions et les garanties de
cette mise en ceuvre ». Les dispositions du préambule de la Constitution fondent ainsi la
compétence du législateur dans la mise en ceuvre des droits sociaux.

La mise en ceuvre des droits sociaux conduit a identifier des catégories de « béné-
ficiaires ». On les présente parfois comme des « droits catégoriels » relatifs au travailleur,
ala femme, a I'enfant, a la personne agée...

La notion de « bénéficiaires » en matiére de droits sociaux doit étre distinguée de celle
de « titulaires ». Si tout individu est titulaire de droits sociaux, en raison de 'universalité

27 Cass. Soc., 1" décembre 2008, Eischenlaub c./ Société Axa France vie-Axa France IARD.
28  Arrét cité par Xavier Bioy, Droits fondamentaux et libertés publiques, Paris, Montchrestien, Lextenso éditions,
2013, p 542, nol1444.
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des droits de ’Homme, en revanche la liste des bénéficiaires varie en fonction de 'appar-
tenance a des catégories déterminées par des caractéristiques personnelles (jeunesse, age,
vieillesse, infirmité, maternité, sexe) ou sociales, comme les revenus. Le professeur Diane
Roman, dans I'étude précitée, opére un rapprochement avec les droits civils et politiques,
dans la mesure ou le droit de suffrage aux élections politiques ne concerne que les citoyens
inscrits sur les registres électoraux et, sous certaines conditions, les ressortissants commu-
nautaires”. Il parait néanmoins que les deux catégories de droits ne sont pas strictement
identiques, dans la mesure ou, contrairement aux droits sociaux, les droits civils et politiques
sont dés origine limités quant a leurs titulaires et réservés aux seuls nationaux, sous cer-
taines réserves concernant, pour les ressortissants de 'Union européenne, les élections
municipales et européennes. La mise en ceuvre des droits sociaux se révele particuliérement
complexe, dans la mesure ot ils renvoient a des « créances « exigibles a 'encontre de I'Etat
et d’autres collectivités publiques. Le sujet n’est pas neutre en termes de finances publiques,
surtout dans le contexte budgétaire et financier actuel. On se rappellera, a titre de com-
paraison, que c’est la raison qui a conduit les rédacteurs de la Loi fondamentale allemande
a ne pas inscrire dans cette derniére des « droits sociaux » et a s’en tenir a des droits a
caractére « civil et politique ». c’est la méme raison qui a conduit les autorités britanniques
a refuser de conférer une valeur juridique obligatoire a la Charte européenne des droits
fondamentaux dans 'ordre juridique interne britannique et cela alors méme que la Charte
dispose d’une valeur juridique obligatoire depuis I'entrée en vigueur du Traité de Lisbonne
en 2009.

Il est des droits sociaux dont le caractére universel n’est a priori guére contestable. On
peut a titre d’exemple invoquer le droit & 'éducation, dont la gratuité autrefois réservée
aux indigents, a par la suite été universalisée parlaloi du 16 juin 1881, puis par le Préambule
de la Constitution de 1946 en son alinéa 13 : « La nation garantit I'égal accés de 'enfant et
de ladulte a Uinstruction, a la formation professionnelle et a la culture. L’organisation de
Penseignement public, gratuit et laic a tous les degrés est un devoir de I'Etat ». C’est au nom
de cette universalité du droit a I'instruction que repose sur 'Education nationale une
obligation de scolariser les enfants atteints d'un handicap depuis une loi de 2005. Selon
une ordonnance de référé émanant du Conseil d’Etat du 15 décembre 2010, la « privation
pour un enfant, notamment, s’il souffre d’'un handicap, de toute possibilité de bénéficier
d’une scolarisation (...) selon les modalités que le législateur a définies afin d’assurer le respect
de lexigence constitutionnelle d’égal accés a Uinstruction, est susceptible de constituer une
atteinte grave et manifestement illégale a une liberté fondamentale ». C'est dorénavant une
véritable obligation de résultat qui repose sur le ministére de 'Education nationale et non

29 Voir le texte déja évoqué de Diane Roman, « Les droits sociaux, « droits des pauvres » ou droits de "'Homme?,
Les droits sociaux, entre droits de 'Homme et politiques sociales : Quels titulaires pour quels droits? Préface
de Dominique Rousseau, conclusion de Michel Borgetto, LGDJ, lextenso éditions, 2012, p 14.
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plus simplement une obligation de moyens. C’est un véritable changement de culture
juridique qui s’opére dans la mise en ceuvre de 'effectivité des droits sociaux. Ce change-
ment passe par le dépassement de 'approche classique en matiére de politiques publiques
au profit de la reconnaissance de véritables droits subjectifs qui sont opposables a I'’Etat.

Revenons a présent sur le droit a 'aide et aux prestations sociales. L'article 111-1 du Code
del’action sociale et des familles souligne, par ailleurs, I'universalité du droit a 'aide sociale :
« toute personne résidant en France bénéficie, si elle remplit les conditions légales d’attribution,
des formes de Paction sociale telles qu’elles sont définies par le présent Code ». Commentant
cette formule législative, le professeur Diane Roman souligne : « si « toute personne » peut
bénéficier de prestations, encore convient-il qu’elle réponde aux conditions légales ». Cest,
semble-t-il ici, que se pose la principale difficulté dans la reconnaissance des droits sociaux
comme de véritables droits fondamentaux. En effet, aprés avoir posé le principe d’'un droit
universel, subjectif et subsidiaire, I'article L 111-1 du Code de I'action sociale et des familles
en conditionne la jouissance a la réalisation de nombreuses conditions : « légalité de la
résidence en France, respect des critéres d’octroi posés par la loi... » Deux types de condi-
tions peuvent étre identifiées :

1. les conditions liées au statut social : les premiéres conditions sont liées aux revenus de
la personne et a 'appréciation de ses ressources. L’aide sociale prend en compte la
pluralité de besoins de la personne humaine, pluralité a laquelle elle répond par la mise
en ceuvre d’une pluralité de prestations. Mais, qu’est ce qu'un « besoin » en termes
d’aide sociale? Comme le note le Comité des droits sociaux du Conseil de 'Europe,
une « situation de besoin est appréciée par rapport au fait de posséder des « ressources
suffisantes », nécessaires pour mener une vie décente et « répondre de maniere appro-
priée aux besoins élémentaires ». Le besoin se définit en lien avec la notion de
« ressources suffisantes » et celles de « moyens de subsistance » pour mener une vie
normale dans des conditions décentes. Un tel critére n’est bien évidemment pas exempt
d’une certaine subjectivité. Ce principe de conditionnalité peut revétir une portée plus
générale que la seule prise en considération de 'appréciation du besoin. Cest particuliere-
ment exact dans la conception frangaise de la sécurité sociale dans laquelle 'accés a la
protection sociale résulte de deux conditions : d’une part, I'appartenance a un groupe
précis, qui soit assujetti a un régime de Sécurité sociale et, d’autre part, le « service
rendu a la collectivité, voire (...) un achat par le biais d’une cotisation sociale ».

2. les conditions liées au rattachement a un territoire : la Sécurité sociale, fondée sur le
principe de solidarité nationale, repose sur un principe de territorialité qui, sauf
exceptions, ne bénéficie qu'aux personnes résidant en France. L’article R 115-6 du Code
dela sécurité sociale, issu du décret n02007-354 du 14 mars 2007, consacre, notamment,
la nécessité d'une résidence permanente en France pour bénéficier du service de
prestations maladie liées a la CMU et complémentaire (CMUC), ainsi des prestations
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familiales, de 'ASPA ou encore de I'allocation supplémentaire d’invalidité ainsi que
du maintien des droits aux prestations de I'assurance-maladie. La condition s’avére
étre une condition de résidence et non de nationalité, dans la mesure ot C’est la solidarité
qui constitue le fondement de la protection sociale. A cet égard, les choses ont sensible-
ment évolué depuis la mreme République, période pendant laquelle le législateur ne
manquait pas d’exclure les étrangers du bénéfice des prestations sociales, sauf 'hypothese
d’une convention comportant une clause de réciprocité signée avec le pays d’origine
de l'intéressé. Depuis lors, la condition de nationalité n’a cessé de décliner comme
critére d’attribution des prestations sociales au profit d’'un critére plus conforme au
caractére universel des droits en cause, le critére de la résidence sur le territoire. Ce
dernier traduit la volonté des pouvoirs publics de fonder les droits sociaux davantage
sur la solidarité sociale que sur la solidarité nationale. Michel Borgetto souligne néan-
moins que « cette évolution ne saurait étre considérée comme étant en tout point
satisfaisante (...), car le bénéfice de certaines prestations est aujourd’hui subordonné,
pour telle ou telle d’entre elles, a des durées de résidence assez longues : cinq pour le
Revenu de solidarité active, quinze ans pour certaines prestations accordées aux per-
sonnes agées... » Ces conditions supplémentaires se justifient bien évidemment pour
des raisons liées a la cohérence et a la protection de 'ordre politico-social, ainsi qu’a
Iétat des comptes sociaux de la nation. On rejoint en revanche I'analyse de Michel
Borgetto lorsqu’il estime « il n’en demeure pas moins que le déclin de la condition de
nationalité témoigne bel et bien, dans la mesure ou il a renforcé et accentué leur
dimension universelle, d’'un ancrage accru des droits sociaux dans la catégorie des
droits de 'Homme »*.

Le droit européen n’est pas indifférent a la matiére. Dans un arrét de 1996, la Cour

européenne des droits de ’Homme a jugé discriminatoire le refus d'une allocation chomage

a un ressortissant étranger en Autriche. De la méme maniére, I'Union consacre I’égalité

de traitement entre nationaux et non-nationaux dans le cadre des régimes de sécurité

sociale. Ce droit s’étend aux étrangers tiers a 'Union des lors qu’ils résident de maniere

stable et réguliére sur le territoire de I’Etat.

Les droits sociaux nécessitent fondamentalement la mise en place de « conditions ».

Néanmoins, la mise en place de ces derniéres ne doit pas faire oublier que les notions de

dignité de la personne humaine et de solidarité unifient I'ensemble du droit de 'action

sociale. La loi du 29 juillet 1998 relative a la lutte contre les exclusions, par exemple, batit

30

31

Michel Borgetto, « Conclusion », in Les droits sociaux, entre droits de 'Homme et politiques sociales : quels
titulaires pour quels droits? Paris, LGD]J, lextenso éditions, 2012, p 180.

Voir l'arrét Gaygusuz c. Autriche du 16 septembre 1996, Rec. CEDH 1996-1V, note J-P. Marguenaud et
J. Mouly, Dalloz 1998, p 438.
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son dispositif sur I'égal accés de tous aux droits fondamentaux et le fait sous le signe de la
dignité de la personne humaine. Nous suivrons volontiers I'analyse du professeur Xavier
Bioy, lorsqu’il évoque en écho a ce lien trés fort entre « dignité de la personne humaine »
et « droits sociaux », la notion européenne d’ « indivisibilité des droits » selon laquelle
« nulles cloisons étanches ne séparent la sphére des droits économiques et sociaux du
domaine de la convention »*. Doublé du principe de I’ « effet utile », cela conduit le « juge
a concrétiser les droits civils et politiques par des exigences relevant des droits économiques
et sociaux ». La CEDH protege également indirectement les droits sociaux par des droits
civils et politiques comme le droit au proces équitable qui inclut le champ des droits de
caractére civil et peut s’appliquer dans le champ du droit du travail ou des prestations
sociales. On songe ici a I'arrét Obermeier ¢/ Autriche de la Cour, du 28 juin 1990.

L’intervention du législateur ne suffit pas a conférer le caractére de « droits fondamen-
taux » aux « droits sociaux » : 'intervention du juge est nécessaire. On rappellera ici la
position de Guy Braibant qui distinguait la justiciabilité normative (le juge identifie une
violation en I'absence de mise en ceuvre et fait respecter un certain niveau d’acquis) et la
justiciabilité subjective (le bénéficiaire peut exiger une mise en ceuvre)™.

7.5 LA GARANTIE INSTITUTIONNELLE DES DROITS SOCIAUX
Plusieurs modes de protection des droits sociaux sont envisageables.

Silon fait abstraction du modele dit « libéral », dans lequel prédominent & la fois 'assurance
d’entreprise ou la prévoyance privée pour les catégories les mieux intégrées, et 'aide sociale
pour les plus démunis (Etats-Unis, Canada), les Etats peuvent choisir entre deux grands
modeles : le modéle dit « bismarckien » dans lequel la protection, fondée en priorité sur la
qualité de « travailleur », est gagée par les cotisations qu'acquittent employeurs et salariés
en vue de fournir aux intéressés « un revenu de remplacement » lorsque survient le risque
contre lequel ils sont prémunis (Allemagne, France, Pays-Bas...) et le modeéle « beveridgien »,
ou encore « universel », dans lequel la protection, fondée essentiellement sur la qualité de
citoyens, vise a procurer a chacun une couverture minimale face aux risques essentiels de
la vie (pays scandinaves ou Grande-Bretagne). En réalité, on le sait, ces deux modéles
n’existent pas a I'état pur. Ils tendent bien davantage a converger. Ainsi, le modele « bis-
marckien » emprunte au modele « beveridgien » un certain nombre d’éléments comme

I'extension de certaines formes de protection, s’agissant, notamment, de soutien aux

32 Xavier Bioy, Droits fondamentaux et libertés publiques, Montchrestien, Paris, lextenso éditions, 2013, pp
541-542.
33  G. Braibant, La Charte des droits fondamentaux de I'Union européenne, Le seuil, coll. Points Essais, 2001.
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familles, ou encore le recours accru a 'impdt comme mode de financement. Revenons a

présent au modele francais.

Maladie, vieillesse, famille relévent de régimes d’aide sociale imposés par le préambule
de 1946. Ces aides peuvent revétir différentes formes : prestations générales ou spécifiques,
directes ou indirectes, apportées aux familles tant par les organismes de sécurité sociale
que par les collectivités publiques. Ce droit aux prestations de sécurité sociale s’inscrit dans
un cadre défini par I'Union européenne et la Cour de justice de 'Union européenne :
« P'Union reconnait et respecte le droit le droit d’accés aux prestations de sécurité sociale et
aux services sociaux assurant une protection dans des cas tels que la maternité, la maladie,
les accidents du travail, la dépendance ou la vieillesse, ainsi qu’en cas de perte d’emploi, selon
les modalités établies par le droit communautaire et les législations et pratiques nationales ».

La mise en ceuvre institutionnelle des droits sociaux passe en France par trois grands
régimes :

1. le régime général pour les et travailleurs assimilés a des salariés, soit environ 80 % de
la population ;

2. le régime social des indépendants (RSI) qui constitue le régime des travailleurs non
salariés non agricole, des artisans, commergants et professions libérales qui relevent
d’un méme régime depuis le 1 juillet 2006. Depuis le 1" janvier 2008, ces travailleurs
indépendants bénéficient d’'un Interlocuteur social unique (ISU) pour lequel les URSSAF
sont centres de paiement ;

3. lerégime agricole au sein de la Mutualité sociale agricole. Ce régime a la particularité
de couvrir des employeurs (exploitants agricoles) et des salariés (salariés agricoles).

Il existe également divers régimes spéciaux de Sécurité sociale, créés antérieurement et
qui, a la Libération, refusent de se fondre dans le régime général nouvellement créé : on
peut citer la Caisse nationale militaire de sécurité sociale, la Caisse de la SNCF, le régime
spécial de la RATP, le régime des industries électriques et gaziéres, le régime des marins,
le régime des clercs et employés de notaires, le régime de la Banque de France, régime du
sénat, régime de I’ Assemblée nationale, régime du port autonome de Bordeaux.

En tout ce sont plus de cent régimes dont quatorze ont toujours de nouveaux adhérents.
Par ailleurs, pour les divers régimes, des modalités particuliéres s’appliquent en Alsace-
Moselle.

A ces régimes correspondent des « caisses ». Les « caisses » constituent les organismes
financiers, le plus souvent de droit privé, qui matérialisent la « Sécurité sociale ». Pour des
raisons historiques, chaque caisse est liée a un régime et un seul. En revanche, un méme
régime est souvent appliqué par de trés nombreuses caisses, et méme par des assureurs
agissant dans le cadre d’un accord avec la « Sécurité sociale » (le cas le plus connu étant
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celui des mutuelles de santé étudiantes, et on peut également citer RAM et GAMEX connus
des commercants et agriculteurs). Les régimes spéciaux ont chacun leur propre caisse. La
gestion des caisses est en partie assurée par les syndicats considérés comme représentatifs.
Depuis 1967, la gestion est normalement paritaire entre les représentations syndicales
(CGT, CFDT, CGC, CGT-FO, CFTC) et patronales (MEDEF, CGPME, UPA,
UNAPL/CNPL).

On notera enfin qu’un certain nombre de juridictions administratives spécialisées statuent
sur les refus d’admission a I'aide sociale sur le fondement de l'article L 134-1 du Code de
Iaction sociale et familiale. Tel est le cas de la Commission centrale d’aide sociale qui reléve
en cassation du contrdle du Conseil d’Etat et se trouve ainsi intégrée dans I'ordre juridic-
tionnel administratif.

ANNEXES: LE PREAMBULE DE LA CONSTITUTION DE

1946

1. Au lendemain de la victoire remportée par les peuples libres sur les régimes qui ont
tenté d’asservir et de dégrader la personne humaine, le peuple francais proclame a
nouveau que tout étre humain, sans distinction de race, de religion ni de croyance,
posseéde des droits inaliénables et sacrés. Il réaffirme solennellement les droits et libertés
de ’homme et du citoyen consacrés par la Déclaration des droits de 1789 et les principes
fondamentaux reconnus par les lois de la République.

2. Ilproclame, en outre, comme particuliérement nécessaires a notre temps, les principes
politiques, économiques et sociaux ci-apres :

3. Laloi garantitala femme, dans tous les domaines, des droits égaux a ceux de ’homme.
Tout homme persécuté en raison de son action en faveur de la liberté a droit d’asile
sur les territoires de la République.

5. Chacun a le devoir de travailler et le droit d’obtenir un emploi. Nul ne peut étre lésé,
dans son travail ou son emploi, en raison de ses origines, de ses opinions ou de ses
croyances.

6. Tout homme peut défendre ses droits et ses intéréts par I'action syndicale et adhérer
au syndicat de son choix.

Le droit de gréve s’exerce dans le cadre des lois qui le réglementent.

8. Tout travailleur participe, par 'intermédiaire de ses délégués, ala détermination collec-

tive des conditions de travail ainsi qu’a la gestion des entreprises.
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11.
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15.

16.

17.

18.

ANNEXES: LE PREAMBULE DE LA CONSTITUTION DE 1946

Tout bien, toute entreprise, dont I'exploitation a ou acquiert les caractéres d’'un service
public national ou d'un monopole de fait, doit devenir la propriété de la collectivité.
La Nation assure a l'individu et a la famille les conditions nécessaires a leur
développement.

Elle garantit a tous, notamment a I'enfant, a la meére et aux vieux travailleurs, la protec-
tion de la santé, la sécurité matérielle, le repos et les loisirs. Tout étre humain qui, en
raison de son 4ge, de son état physique ou mental, de la situation économique, se trouve
dans I'incapacité de travailler a le droit d’obtenir de la collectivité des moyens conven-
ables d’existence.

La Nation proclame la solidarité et 'égalité de tous les Frangais devant les charges qui
résultent des calamités nationales.

La Nation garantit I'égal acces de 'enfant et de 'adulte a I'instruction, a la formation
professionnelle et a la culture. L’organisation de I'enseignement public gratuit et laique
a tous les degrés est un devoir de I'Etat.

La République francaise, fidéle a ses traditions, se conforme aux regles du droit public
international. Elle n’entreprendra aucune guerre dans des vues de conquéte et
n’emploiera jamais ses forces contre la liberté d’aucun peuple.

Sous réserve de réciprocité, la France consent aux limitations de souveraineté nécessaires
alorganisation et a la défense de la paix.

La France forme avec les peuples d’outre-mer une Union fondée sur I'égalité des droits
et des devoirs, sans distinction de race ni de religion.

L’Union frangaise est composée de nations et de peuples qui mettent en commun ou
coordonnent leurs ressources et leurs efforts pour développer leurs civilisations
respectives, accroitre leur bien-étre et assurer leur sécurité.

Fidéle a sa mission traditionnelle, la France entend conduire les peuples dont elle a
pris la charge a la liberté de s’administrer eux-mémes et de gérer démocratiquement
leurs propres affaires ; écartant tout systéme de colonisation fondé sur I'arbitraire, elle
garantit a tous 'égal accés aux fonctions publiques et I'exercice individuel ou collectif
des droits et libertés proclamés ou confirmés ci-dessus.
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8 SociAL RiGHTS IN GERMANY

Eberhard Eichenhofer

8.1 SociAaL RIGHTS IN GERMAN LEGAL SCHOLARSHIP

Because of lacking a catalogue of social human rights in the Basic Law (“Grundgesetz”)
— the German Constitution - in the current German legal thought, the observation prevails
that social human rights are neither fundamental nor an integral part of human rights. As
the full spectrum of human rights acknowledged in international law, among them above
all the basic social human rights to work, education, health, accommodation, social
insurance or social assistance (Articles 22-26 UDHR), does not correspond to the far more
restricted catalogue of human rights explicitly figured out in the Basic Law as fundamental
rights (“Grundrechte”); even more, the doctrine argues that due to their very legal nature,
social human rights could not and never exist.

In this understanding, human rights are supposed to determine a negative freedom' - a
status negativus’ — which should leave open to each individual a sphere for choice and
action free from any state intervention. As social rights, however, intend to create the
positive freedom of the individual - a status positivus — this freedom is based on entitlements
against public institutions like employment services, schools, city councils, social insurance
administrations or the health services, which have to bring about and make practically
feasible specific social rights.

But as all the rights of delivery addressed to public institutions depend on preliminarily
given public institutions, taken actions, political choices made and financial capabilities
sufficiently available, those rights are supposed to be inappropriate as human rights guar-
antees, as the individual entitlements stemming from them are not directly given by the
Constitution, but are to be verified and made effective by acts of state legislation themselves.
Those rights are therefore conceived as being enshrined in law, but not to be found in the
guarantees of the Constitution.’

* Prof. Dr., Professor for Social Security and Civil Law, Friedrich-Schiller-Universitit, Jena.

1  Isaiah Berlin, Four Essays on Liberty, Oxford University Press, 1969.

2 This doctrine stems from Georg Jellinek, Allgemeine Staatslehre, 1960 (3. Aufl.), 419 ff; ibid., System der
subjektiven 6ffentlichen Rechte, Tiibingen, 1905 (2. Aufl.), reprinted 2011, 94 ft., 114 ff,, 136 ff.

3 Isensee, Der Staat 1980, 367; Scholz, RAA 1993, 249; Murswiek, in Isensee/Kirchhof, Handbuch des
Staatsrechts, B and 9 (2011), § 192.
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Hence, in the current German legal thinking, the fundamental rights, explicitly enacted
in the Constitution, are taken as a pars pro toto for the human rights in general. So, among
the main scholars in German law, there is a far-reaching consensus that social human
rights are not an important legal category, because those rights do not matter or materialize
in the conceptual framework within the German Constitution.*

8.2 CONSTITUTIONAL PROTECTION OF SocIAL RIGHTS

The Basic Law does not contain a fully elaborated catalogue of social human rights.’ So,
only a few of the provisions can be interpreted as giving rights due to social need or with
social intentions. These are above all the equal treatment clauses for men and women or
with respect to handicapped persons (Article 3 para. 2, 3 of the Basic Law). They do not
only provide for equal rights but also provide for equal living conditions to all addressed
persons. Further examples are the commitment to assist families, to protect mothers and
their children, to guarantee equal treatment between marital and non-marital children
and to respect the rights of collective bargaining and action for both employees and
employers (Article 6 para. 1, 2, 5; Article 9 para. 3 of the Basic Law).

The framers of the Constitution intentionally abstained from providing a comprehensive
catalogue of social human rights. This decision was taken against the constitutional tradi-
tions of the Weimar Republic and the international developments in human rights legisla-
tion in the formative era of the German Constitution. This decision was taken because the
Basic Law intended originally to establish an interim regime for a short period of time
until the German unification - the East-West unity — will come true. The framers of the
Constitutions were so optimistic to assume that this incident could be brought about in
the very next years after the constitutional formation of West Germany and, hence, within
the foreseeable future.

In the first instance, this reluctance can be explained by the constitutional history of Ger-
many. In the Constitution of the Weimar Republic of 1919, the social human rights played
a pivotal role as an integral part of a broad and comprehensive catalogue of human rights,

4 Isensee, Verfassung ohne soziale Grundrechte, in Der Staat 1980, 367; Murswiek, Grundrechte als Teil-
haberechte, soziale Grundrechte, in Josef Isensee/Paul Kirchhof, Handbuch des Staatsrechts, Band 9, 2011,
3. Aufl, § 192; Brunner, Die Problematik der sozialen Grundrechte, 1971.

5 Klee, Die progressive Verwirklichung wirtschaftlicher, sozialer und kultureller Menschenrechte, 2000;
Lohmann, Soziale Menschenrechte und die Grenzen des Sozialstaats, in Kersting (Hg.), Politische Philosophie
des Sozialstaats, 2000, 351; Eichenhofer, Soziale Menschenrechte im Vélker-, européischen und deutschen
Recht, Tiibingen 2012.
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which had a similar profile than the one, enacted on the international level after World
War I

As to the Weimar Republic Constitution of August 11th, 1919, the economic life should
coincide with the principles of social justice and follow the aim to guarantee a life in human
dignity to each human being (Article 151). Human labour has to be protected by a unified
labour law (Article 157). The freedom of association and collective bargaining is guaranteed
to both employees and employers (Article 159). The right to social insurance (Article 161)
was guaranteed, and it was stated, that irrespective of the individual freedom each citizen
is exposed to the moral commitment, to utilize her/his physical or intellectual capability
for the common good. Under there auspices each citizen should have a right to work in
order to acquire his or her personal maintenance (Article 163). Employees are entitled to
take part in the question of enterprises. For this purpose, works councils shall be established
on the level of a factory, the enterprise, or on regional or national level.

The Weimar Constitution can be understood even more as even a model for the interna-
tional enactment of social human rights, as it was — apart from the Mexico Constitution
of 1917 and the Constitution of Finland of 1919 - one of the first constitutions of the
World which did provide for fundamental social human rights. But in the Weimar
Republic, the courts interpreted these human rights as provisions of a mere programmatic
character, which did not have any binding effect - neither to the courts, nor the adminis-
tration, nor finally the legislator.’

The framers of the Basic Law intended to avoid this arguing for the future definitely. It
was the overall intention of them to make the Constitution a strictly and unconditionally
mandatory piece of legislation, which as the supreme law of the land, paramount to all
other legal provisions and is to abide without any reservation. As to the strictness of con-
stitution, there was the assumption made, that this imperative could not cope with a social
rights’ guarantee, which leaves not only a wide room for interpretation, but depends also
on legislative implementation.

Furthermore, the Basic Law as the Constitution of the Federal Republic of Germany did
not intend to create a comprehensive Constitution, but to give shape to a provisional and
interim status for the former West Germany to regain its sovereignty and at the same time
to leave open the door for a re-unification of the then divided Germany. As to Carlo
Schmid, a leading intellectual and Member of the Parliamentarian Assembly, the Basic

6 RGZ113, 33, 37; 116, 268, 273.
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Law shall not constitute, but organise the state.” So, the reluctance to implement social
rights into the framework of the fundamental rights can also be explained by the concern
not to anticipate a social order for a unified Germany, which should be established later
on the basis of a new constitution. When the East-West divide of Germany had been
overcome by 1990, the Constitution of West Germany was kept and not revised, as it was
regarded at that time as the best Constitution Germany ever had before, and therefore the
opinion prevailed that the unification did not give any ground for its revision. So, under
the constitutional law of Germany after the unification the previous incompleteness of the
Constitution as to the social sphere was not revised.

But the Basic Law established a substitute for its lacking social human rights — the principle
of the “social state” (Sozialstaat). In Articles 20, 28 of the Basic Law Germany defines itself
as a democratic, federal, republican and social state, which is based on the rule of Law.
These five characteristics of the German state cannot be altered, nor abolished even not
by a change of the Constitution itself (Article 79 para. 3 of the Basic Law). With other
words, these five characteristics assume the character of “eternal”, i.e. unchangeable prin-
ciples of the Constitution.

As to the social state clause the state has to control, on whether from the freedoms guaran-
teed under the constitution follow detrimental social effects, above all inacceptable dise-
qualities, unjustifiable differences as to incomes, pensions or social status. Whenever those
impacts are about to happen, the state is obliged to react and light against poverty and
exclusion, reduce inequalities in income and fortune and to overcome social dependencies.
Under the social state clause, the state is supposed to make a social order becoming to

. . . 1. . 3 . . 9
exist, which is based on “social justice™ and shrives to overcome “social contracts”.

From this characteristic of Germany as a “social state”"’ does not stem any individual rights’
guarantee, but it obliges the state to create a whole range of social legislation, which has
to create individual social rights. So, under the social state clause, the state becomes
mandatory to create social rights, which have to assume a legal, but not a constitutional

rank.

7 Speech of October 20th, 1948.

8 BVerfGE 22, 180, 204; 59, 231, 263; 69, 272, 314; 94, 241, 263; 110, 412, 445.
9 BVerfGE 1, 97, 105; 43, 213, 226.

10 Forsthoff, Begriff und Wesen des sozialen Rechtsstaates, in ders. (Hg.), Rechtsstaatlichkeit und Sozial-
staatlichkeit, 1968, 165, 180: “A Constitution can never be a social law.” “Eine Verfassung kann nicht
Sozialgesetz sein”; Hartwich, Sozialstaatspostulat und gesellschaftlicher status quo, 1978 (3. Aufl.); Zacher,
Das soziale Staatsziel, in Isensee/Kirchhof (Hg.), Handbuch Staatsrecht, Bd. 2, 2004 (3. Aufl.), § 28, 428;
Spieker (Hg.), Der Sozialstaat, 2012; Heinig, Der Sozialstaat im Dienst der Freiheit, 2008; Wallrabenstein,
Versicherung im Sozialstaat, 2009.
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8.3 PROTECTION OF SOCIAL R1IGHTS UNDER OTHER CONSTITUTIONAL
PRrRINCIPLES AND RULES

The lack of genuine social human rights in the German Constitution brought about a
debate on the question, under which legal perspectives those rights could find any consti-
tutional attention at all. In the course of the developing case law of the German Constitu-
tional Court — the Bundesverfassungsgericht — various contexts became relevant as to the
question on whether those rights could get any protection under another angle of consti-
tutional law.

As the German Constitution strives to give a full-fledged protection of the individual as
to all circumstances, which stem from acts of the state, the freedom of action (Article 2
para. 1 of the Basic Law), the equality (Article 3 para. 1 of the Basic Law) and the property
clauses (Article 14 of the Basic Law) had been addressed as instruments to protect social
rights.

As to the universal guarantee of the freedom of action, the Constitutional Court did
examine on whether a legal provision on a mandatory inclusion in a special scheme of old
age protection for self-employed medical doctors can cope with the freedom of action."'
The Court held that this is possible, as the obligatory inclusion into social security schemes
is to be assessed as an appropriate means to a legitimate end, necessary and proportionate
to achieve its end. As to the social legislation, a series of very distinct questions had been
examined by the Constitutional Court on whether they comply with the principle of
equality of each person before the law. As to the case law of the Constitutional Court, social
legislation has to be enacted in accordance with the principle of equal treatment of each
person."

This provision does not require that differences are not allowed, nor does it hinder the
legislator to make distinctions if there is a good cause for doing this, nor does it embarrass
that social legislation is built upon typical cases,"” which does not appropriately fit to
atypical situations. The equality of treatment is, however, not granted, if distinctions are
made which lack a convincing ground. So, the equal treatment clause is hurt if a social
legislation is based upon irrational and unjustifiable distinctions.

11 BVerfGE 10, 354; 12, 319; 75, 108; further BVerwGE 87, 324.

12 BVerfGE 54, 11; 59, 287; 66, 234; 72, 141; 89, 365; 92, 53; 97, 103; 99, 165; 100, 195; 102, 68; 103, 242; 105,
73; 111, 176; 125, 75.

13 BVerfGE 63, 119; 66, 66; 67, 231.

163



EBERHARD EICHENHOFER

Since the first year of the Constitutional Court case law, there was a broad debate about
whether under the German Constitution a social right can be conceived as a property
right."* Whereas the Federal Social Security Court" already very early qualified social
insurance rights as property under the Basic Law, the Constitutional Court held in the
formative era till 1980, that social insurance does not correspond with the requirements
to property, which are peculiar to an entitlement under private law. Social insurance rights
are, however, rights under public law; so they could fall into the substantial scope of the
property clause of the Basic Law. But in 1980, the Constitutional Court'® changed its
position and accepted that social insurance rights also are to be conceived as property
under the Basic Law.

This case law coincides with the one of the ECHR. But the meaning and the substantial
scope of application of the property clause differs as to the case law of both courts. Under
the latter, all social benefits based on a legal entitlement can be taken as property in the
meaning of the 1st Additional Protocol to ECHR."” Under the German constitutional law,
however, only those social rights can be regarded as property, which are based and stem
from own contributions made by payments to the social security administration or own
work."®

Under the property clause, the legislator is not only committed, but acts also in a legitimate
manner, if it both defines the social insurance rights and also limits or reduces social
insurance rights, because both acts are accepted or provided for under the property clause."
As to Article 14 para. 1 of the Basic Law, the legislator has to give shape to the content of
property and it has to establish the limits of property. The Basic Law establishes property
only within the social limits; the use of property shall also serve to the public benefit
(Eigentum verpflichtet, sein Gebrauch soll zugleich dem Wohle der Allgemeinheit dienen,

14 BVerfGE 32, 111; vgl. zur Problematik: Adam, Eigentumsschutz in der gesetzlichen Rentenversicherung,
2009; Axer, in Epping/Hillgruber, BeckOK GG, 2012, Art. 14 Rn. 56 ff.; Boecken, Der verfassungsrechtliche
Schutz von Altersrentenanspriichen und -anwartschaften in Italien und in der Bundesrepublik Deutschland
sowie deren Schutz im Rahmen der Europdischen Menschenrechtskonvention, 1987; Jahrling-Rahnefeld,
Verfassungsmafligkeit der Grundrente, 2002; Krause, Eigentum an subjektiven 6ffentlichen Rechten, 1982;
Lenze, Staatsbiirgerversicherung und Verfassung, 2005; Papier, in von Maydel/Ruland/Becker (Hg.) Sozial-
rechtshandbuch, 2012 (5. Aufl.), § 3 Rn. 41 ff.; Pohl, Rechtsprechungsinderung und Riickankniipfung, 2005;
Preis/Kellermann, SGb 1999, 329; Reiter, SGb 1996, 246 ff.; Stober (Hg.), Eigentumsschutz sozialrechtlicher
Positionen, 1986.

15 BSGE9Y, 127.

16 BVerfGE 53, 257.

17 ECHMR 16.9.1996 (Gaygusuz v. Austria) 17371/90; 7.5.2002 (Burdov v. Russia) 59498/00; 25.10.2005
(Romanov v. Russia); 30.9.2003 (Koua Poirrez v. France) 40892/98; 12.4.2006 (Stec v. United Kingdom)
65731/01; 65900/01.

18 BVerfGE 101, 59, 104.

19 BVerfGE 97, 271; 122, 151.
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Article 14 para. 2 of the Basic Law). From this follows clearly that restrictions of social
insurance rights are permitted under the Constitution unless they are appropriate to make
the social insurance burden bearable to the active population and proportionate and,
finally, the amount of benefits keeps on to be substantial and adequate to the beneficiary.

In the context of the right to social assistance, quite early in the legal history of post-war
West Germany the question emerged on whether such a right has a sound constitutional
fundament. The Federal Administrative Court” held already in 1951 in one of its first
judgments that under the Constitution of post war Germany a social assistance beneficiary
has not only a legal entitlement to social help, but also that this right is embedded in and
stem from the constitutional guarantee of human dignity and that it will find in this prin-
ciple its conceptual fundament. In its sequent case law, the Constitutional Court' joined
this perspective and held that human dignity in combination with the social state clause
bring about a fundamental right to protection of a minimum level existence. This should
be in the absence of other preliminary sources be guaranteed by the public administration,
which should become active as a lender of the last resort. On this basis, the Constitutional
Court hold that the individual’s right to a minimum level of existence encompasses the
socio-cultural minimum. This means, with other words, that not only the physical existence
has to be guaranteed, but that, additionally to this, by means of social assistance the social
and cultural participation of the beneficiary is to be made feasible. The Court also held
that the level of social assistance benefits is to be determined in a transparent manner and
on the basis of a rational method to identify and assess the specific needs to be covered by
means of social assistance.

8.4 IMPACT OF THE INTERNATIONAL PROTECTION OF SocIAL RIGHTS

In the German legal system, the international social rights enacted in many provisions of
international law — among them above all the UN, ILO, Council of Europe and EU legisla-
tion is relevant in the sense, that the leading provisions on social rights are transformed
into the German legislation. By this act of transformation of international into national
law, the international law rules assume the characteristic of a provision under German
law. Therefore, it has the same rank as provisions under the legislation of Germany. If the
international provision has the same content as the corresponding provision under German
law, the latter will prevail to the first. So, under these circumstances the provision under
German law is regarded as paramount to the international one. If there is a provision under

20 BVerwGE 1, 159.
21 BVerfGE 132, 134; 125, 175.
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international law, whereas a corresponding provision in German law is lacking, the inter-

national law demands for a complementary provision to be enacted in German law.

The procedural rights — guaranteed under Articles 6 and 7 of the ECHR got a specific
attention within the case law of the German Constitutional Court.”” Also in the context of
family law,” data collection®* and criminal sanctions as to dangerous prisoners™ the
judgments of the European Court on Human Rights got a substantial attention and approval
within the jurisdiction of the Federal Constitutional Court. In all these cases, the Constitu-
tional Court held that European human rights give a general and broader orientation as
to the interpretation of concurring human rights’ definitions on both the national and

international level.

But there is a huge reluctance within the German judiciary to give an international law
rule such an important impact that it will make a revision of internal law a legal imperative.*
There is a widespread reservation to international law, which is challenged predominantly
as an act of intrusion and violation of national sovereignty. For those, who are not familiar
with international law, but practise on the basis of the domestic law cultivate a widely dif-
fused resentment against international law, which is not regarded as a fundament of or a
frame of reference for domestic law, but which is seen as alien and so non-genuine com-
ponent of domestic law and, hence, of law at all. So, there is up to now a widely shared
tendency to minimize or even annihilate the impact of international law on national legis-
lation. This tendency is also driven by the case law of the Constitutional Court, which is
keen, with varying degrees of intensity and rigor to minimise the influence of international
law on German law. The main argument in this context is that the national Constitution
is the supreme law of the land, and that therefore also the international law, when incor-
porated into national legislation, has to comply with national Constitutional law and
because of this assume a lower rank as to the Constitution. This reasoning, however, does

22 BVerfGE 74, 358; 82, 106, 114; Christoph Grabenwarter, Nationalae Gurndrechte und Recht der Europiischen
Menschenrechtskonvention, in Merten/Papier (Hg.), Handbuch der Grundrechte in Deutschland und
Europa, Band V1/2,2009,§ 164 -17; Oliver Dérr/Rainer Grote/ Thilo Marauhn (Hg.); EMRK/GG Konkor-
danzkommentar, 2013 (2.Aufl.)

23 BVerfG FamRZ 2013, 1195; it is also worthwhile to note that the Federal Court on December 10th, 2014
voted in accordance with the European Court of Human Rights judgement of June 26th, 2014 no. 65192/11
that from surrogate motherhood, family rights mature between the father and the child, irrespective of the
legal ban of surrogate motherhood in German law, if the mother became pregnant under a law which allows
surrogate motherhood.

24 BVerGE 125,260.

25 BVerfGE 128, 326; 131, 268.

26 BVerfGE 10, 271, 274; 64, 135, 157; 74, 102, 128; 111, 307, 317; critical remarks: Wahl, Das Verhiltnis der
EMRK zum nationalen Recht, in Stephan Breitenmoser (Ed.), Human Rights, Democracy and the Rule of
Law, Liber Amicorum WildhuBer 2007, 865,883.
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not. So, the role of international social rights to the German social legislation is still rather
incremental and rarely to be fully observed.

But this argument cannot uphold under the Basic Law itself. As to Article 1 para. 2 of the
Basic Law, the German people confesses to respect the unalienable human rights as funda-
ments of each human society and imperative as indispensable basis of peace in the world.
This provision makes the international human rights in their entirety an integral part of
the German human rights legislation and, hence, it imposes to it to regard them completely.

8.5 SociAaL RIGHTS IN ORDINARY LEGISLATION

Within the social legislation of Germany, the Social Code plays an important role as it
contains all the relevant provisions on social legislation in Germany. In integral part of
this legislation is to be found in the basic social rights.”” They are enacted in the introductory
and most general part of the Social Code. It plays a key role to outline the purpose, function,
structure and content of the German system of social security.

Despite of this, a strong civilicism is to be noticed as to the binding effect of social rights.
In the legal literature, they are assessed as lacking any “normative substance”,”® they are
conceived as irrelevant.” But this characteristic is not justified. As to the official justifica-
tion,” the social rights in the context of the Social Code shall describe the targets of social
benefits; it shall keep pace with the international development, where a rights-based
approach to social legislation becomes more and more common and gained ground. Social
rights shall emphasize, that the individual in a modern welfare state is supposed to be not
an object for social policy but that social policy intends to establish the beneficiary as a
subject of rights.

Seen from a systematic point of view, social rights in the Social Code help to translate the
goal of social justice into the structure of the various social branches of protection. They
are not made in order to create specific social rights, but to outline the normative basis on
which social entitlements are built upon.

27 Eichenhofer, in Eichenhofer/Wenner (Hg.), Wannagat SGB I, 1V, X, 2012, § 2 SGB I Rn. 2 ff.

28 Von Maydell, Die “sozialen Rechte” im Allgemeinen Teil des SGB, DVBI 1976, 1, 6.

29 Karlheinz Rode, Zum Wesen der sogenannten ,sozialen Rechte“ im Sozialgesetzbuch - Allgemeiner Teil,
SGb 1977, 268, 272; Hauck/Noftz, SGB I, § 2 1 2; Schnapp/Meyer, Zur Entwicklung von sozialen Rechten in
der Sozialgesetzgebung, DRV 1973, 66 ff.; Manfred W. Wienand, Bedeutungsgehalt und Funktionen der
sozialen Rechte im Allgemeinen Teil des Sozialgesetzbuches, 1980.

30 Bundestags-Drucksache VI/3746, S. 16.
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8.6 JUSTICIABILITY OF SOCIAL RIGHTS

As to the low awareness for social rights, their justiciability is not a key issue under the
arguments put forward against social right, their alleged injusticiability, on the contrary,
plays a teaching role. So, due to the meagre role social rights play in the current legal debate
in Germany, the problem of the justiciability of social rights did not attract a broader
interest among the legal scholars in Germany so far.

8.7 INTERNATIONAL GUARANTEES OF SOCIAL RIGHTS

Despite Germany is member of the EU, the Council of Europe, the ILO and the UN, the
international guarantees of social rights did not find a broad attention as a widespread
interest among the official administrators and interpreters of German Law. There is still
today a broadly shared conviction that matters of social policy are conceived as to be the
key matter of national politics. Social protection is regarded as a subject, which reflects
the peculiarities of a national system. So generally spoken, there is a reluctance to incorpo-
rate international human rights into the reflection of national social policy.”

This observation gained ground with Gesta Esping-Anderson’s discovery of the “Three
Worlds of Welfare Capitalism”,” which could precisely show that the welfare states adhere
to different political ideals — as they are to be qualified as conservative, liberal or social
democratic ones. So, the Constitutional Court™ held that the matters of social security are
seen as cultural affairs for national legislation as an essential matter, which constitutes
national identity, and hence can be neither totally nor partially transferred to a supranational
institution as the EU. Seen from this angle, international guarantees for social human
rights are if not unravelled, exposed to the brinkmanship to be overseen, and hence
neglected.

This result can be also explained by constitutional law observations. As to them, the Con-
stitution is regarded as the supreme law of the land - second to no other legal source. From
this follows that a transfer of legislative power from a national state to international or
supranational bodies is only justifiable under the Constitution, as long as the national
character of the German state is conserved. So, the national state is only upheld under the
condition that it has s substantial say as to the substantial matters of politics.”* In this
context, the Constitutional Court demands in litigations about the Constitution, for the

31 Angelika Schmidt, Europidische Menschenrechtskonvention und Sozialrecht, Baden-Baden 2003.
32 Gosta Esping-Anderson, The Three Worlds of Welfare Capitalism, 1990.

33 BVerfGE 123, 267.

34 BVerfGE 123, 267, 359; 89, 155, 205.
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sake of keeping the sovereignty of a national state, the right to have the “ultimate word™.

This attitude leads to a wide spread complacency, which regards international and European
law if not as not existent, at least as second-rank legislation.

So, there are only a few incidents to be mentioned under which in a law suit a provision
under German law had been challenged from the perspective of international social law
guarantees. One example was the topic on whether the German unemployment insurance
scheme as to its provision on the impact of strikes to the entitlement to unemployment
insurance benefit is compatible with the ILO minimum standards on social security.”

The other issue dealt with the question on whether the commitment to work as a prisoner
without a sufficient remuneration had been discussed by the Constitutional Court under
the auspices on whether the work offered to prisoners could violate the internationally
expressed and declared ban of forced labour.”” However, it is to be observed that in the
most recent Constitutional Court decision,™ a growing tendency is to be observed on to
demonstrating that a decision taken corresponds with the internationally acknowledged
social human rights.

8.8 SociaL RiGHTS IN COMPARATIVE LAw

Due to the modern interest in social rights in general and on international social rights in
particular, also a comparative view to social rights is a topic of these academic interest.”
To sum up, social rights are more or less unknown rights in Germany - despite the fact
that social entitlements are widespread and financially substantial, the social state is con-
ceived as a key characteristic of Germany.

35 BVerfGE 111, 307, 319.

36 BSGE 40, 190; 69, 25; BVerfGE 92, 365.

37 BVerfGE 98, 169.

38 BVerfG -18.7.2012 - 1 BvL 10/10 = NJW 2012, 3020.

39 The greatest attention found Julia Iliopoulos-Strangas (Ed.), Soziale Grundrechte in Europa nach Lissabon,
Baden-Baden 2010; compare also Eberhard Eichenhofer, Soziale Menschenrechte im Volker-, européischen
und deutschen Recht, Tiibingen 2012.
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9 SociAL Ri1GHTS IN HUNGARY

Timea Drinéczi & Gdbor Juhdsz'
Preliminary Remarks

1. Beyond the strict sense of the term, social rights in a broader sense embrace social, eco-
nomic and cultural rights.' In general, two groups of social rights are distinguished based
on their function and the obligation on the part of the state. In Hungary, based on the
Fundamental Law,’ social rights in a wider sense include economic rights.’ Social rights in
a narrow sense are confined to rights which aim at the satisfaction of socially accepted
needs (the right to social security, health care and housing as well as the right to special
protection for children, mothers and the elderly) and they also include the ‘social side of
the right to work’ (the right to get support to find a job, the right to proper work conditions
and paid holidays).*

2. The Fundamental Law as applied since 1 January 2012 diverges from the terminology
and approach’ of the Constitution (Act XX of 1949), which served as a basis for the rich
case law of the Constitutional Court on fundamental rights.’ The fourth amendment to
the Fundamental Law prohibited the applicability of the previously developed case law
but the Constitutional Court established in its decision 13/2013. (VI. 17.) that former
findings may be used and referred to if such reference is feasible and justified by the con-
ceptual sameness of the provisions and the contextual sameness of the Constitution and
the Fundamental Law, the interpretation rules and the circumstances of the case. Against
this background, in this report, we will discuss the relevant provisions of the Fundamental
Law but we will also rely on the previous case law of the Constitutional Court, mainly
because there is not too much to examine in the new, two-year-old, jurisprudence.

3. When we refer to social rights in a broader sense, we use the expression ‘second-
generation rights’, and when we discuss social rights in stricto sensu, we simply use the
term ‘social rights’. The new constitution in effect is called the Fundamental Law, when

*  Dr Timea Drindczi is associate professor at the Faculty of Law, University of Pécs. E-mail:
drinoczi.timea@ajk.pte.hu. Dr. Gébor Juhasz is associate professor at the Faculty of Social Sciences, E6tvos
Lorénd University, Budapest. E-mail: juhaszsp@tatk.elte.hu.

1 See Halmai - T6th 2008, Drindczi (szerk.) 2006, Sari — Somody 2008.

Magyarorszag Alaptorvénye [The Fundamental Law of Hungary] (25 April 2011) Magyar K6zlony [Official

Gazette] 2011. No. 43. 10656. (hereinafter FL).

Drinéczi 2008.

Halmai - T6th 2008 p. 85-87.

Toth (ed) 2012, Chronowski — Drindczi — Kocsis 2012.

In this respect, see Chronowski — Drindczi — Petrétei 2013.
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we discuss it, we use its proper name or refer to it by the common noun ‘constitution’.
The proper noun ‘Constitution’ is used for referring to Act XX of 1949, the former basic
law of Hungary.

9.1 SociAL RiGHTS IN NATIONAL LEGAL SCHOLARSHIP

9.1.1-9.1.4 How Does the National Legal Scholarship See the Question of Protection
of Social Rights? Is the Need To Protect Social Rights Questioned? Are
Social Rights Perceived as Different From Other types of Rights? Are
Social Rights Perceived as Limitations or Threats to the
‘First-Generation’ Rights?

Social legislation has had a long tradition in Hungary since the Hungarian Kingdom was
amongst the leading countries to introduce social insurance legislation in continental
Europe. Compulsory health insurance for industrial workers was enacted in 1891, and
social insurance was gradually extended to work accidents (1907) and old-age pension
(1928). The necessity of social legislation and its extension to other social risks (maternity,
invalidity, survivors, etc.) has never been questioned during the 120-year-old history of
this process.

In the last 22 years of Hungarian scholarship, no doubt has arisen about the necessity
to protect social rights; however, the extent of state intervention and/or obligation is always
debated in concrete cases. Understanding social rights as human rights did not gain much
acceptance in the legal scholarship in the nineties as it is reflected in the most comprehensive
work on human rights.” In some other, more recent books (in 2006, 2007 and 2008), social
rights are perceived as fundamental rights; nevertheless not each of them discuss social
rights profoundly.

9.1.5 What Are the Most Important Questions of Social Rights Protection
Discussed by the National Legal Scholarship?

There is no consensus about the very definition and nature of the right to property. Drinoczi®
assumes that it is a fundamental economic right while Sonnevend argues that property is

7  Halmai - T6th 2008 p. 96.
8  Drindczi 2008.
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not a liberty because it cannot be exercised without the acknowledgement of the state.”
The question whether it belongs to the group of economic rights is also debated."

There is no consensus on whether social rights are human rights at all (see 9.1.1-9.1.4).
Consequently, there is an ongoing debate whether social rights are merely state duties'
or they have a subjective right component.'?

9.1.6 What Do You Consider as the Most Original Contribution of Your
National Legal Scholarship to the Study of Social Rights?

Sajé argued for the constitutional declaration of a significantly reduced list of social rights.
According to him, social rights contribute to the enforcement of individual human dignity,
thus, he proposed to reduce constitutional protection to right claims that could be justified
by the principle of social solidarity. On this basis, he concluded, the constitution should
protect social rights as additional citizenship rights of those in need. Juhdsz contributed
to the development of the theoretical foundations of social rights in Hungarian legal doc-
trine, arguing for their universal, enforceable and universal character."’ Sonnevend’s works
implanted the concept of the protection of contributory benefits as property rights. In this
context, he also promoted the inclusion of the principles of vested rights and the protection
of legitimate expectations in the constitutional protection of social rights."* Kardos
implanted the theory of the protection of social rights by ‘satellite rights’ (and principles),
such as the right to life and human dignity, the right to property, the right to equal treatment
and the principle of the rule of law into Hungarian constitutional doctrine." Drindczi’s
monograph was the first that gave a comprehensive understanding of fundamental eco-
nomic rights and the economic constitution. Based on the formulation of Constitution,
she argued that social rights in a wider sense are real fundamental rights because (i) they
are enforceable; (ii) they have a have legal definition and (iii) they have a universal character.
She also expanded the concept of the justiciability of fundamental rights, and suggested a
move from the mere idea of subjective right under private law to subjective right under
public law (amalgamating justiciability with enforceability); as the two together can provide

9  Salat - Sonnevend 2009a p. 456.

10 Halmaiand Té6th do not consider the right to property as an economic right, due to the extensive possibility
of state intervention and the phenomenon of social responsibility attached to it (c.f. Halmai — T6th 2008
p. 86). Others perceive it as an economic right; see note 9.

11 Takécs 2003 p. 811; Sajé 1996 p. 139.

12 Juhdsz 1995, Juhdsz 1996.

13 Juhdsz 1996.

14 Sonnevend 1997, Sonnevend 2000.

15 Kardos 2003.
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a full protection for a fundamental right against any horizontal (by other natural or legal
person) and vertical (state) intrusion (see also at point VI).'

9.2 CONSTITUTIONAL PROTECTION OF SocIAL RIGHTS

9.2.1-9.2.2 Does the National Constitution of Your Country Provide for Protection
of Social Rights? What Are the Rights Protected?

The Fundamental Law of Hungary recognises and protects fundamental rights (individual
or collective) in a general clause and stipulates the rules of their limitation in Article I. It
describes the economic system - though does not mention it expressis verbis — as a market
economy, characterised by fair economic competition as enshrined in Article M. Article
M recognises the freedom of enterprise and the rights of consumers, as well as it obliges the
state to act against any abuse of dominant position in the market. Article XIII acknowledges
the right to property but states at the same time that it entails social responsibility as well;
it also defines the conditions of expropriation. Additionally, Article V acknowledges that
to repel an unlawful attack against one’s person or property is a ‘right’. The freedom of
profession is formulated in Article XII with the following content elements: the right to
freely choose one’s work, occupation and the right to engage in entrepreneurial activities.
An obligation is also attached: the obligation to contribute to the enrichment of the com-
munity'’; along with a much softer state ‘obligation’: “Hungary shall strive to create the
conditions ensuring that everyone who is able and willing to work has the opportunity to
do so”. Article III(1) prohibits servitude, and Article XVIII prohibits the employment of
children and stipulates a state obligation to adopt special legislation to protect younger
people and parents at work. Article VIII(5) stipulates that trade unions and other interest
representation organisations may be formed and may operate freely on the basis of the
right to association. The content elements (subject matter or function) of the right to freely
establish trade unions, besides the freedom element [Article VIII(1)], are determined by
Article XVII(1) and (2) as follows:

Employees and employers shall cooperate with each other with a view to
ensuring jobs and the sustainability of the national economy, and to other
community goals. Employees, employers and their organisations shall have the
right, as provided for by an Act, to negotiate with each other and conclude

16 Drindczi 2007. Her idea is based on the work of Robert Alexy (Alexy 2002) and Beddard - Hill (1999).

17 The official English translation of the FL, available on the website of the Parliament (<www.parla-
ment.hu/angol/the_fundamental_law_of_hungary_consolidated_interim.pdf>), does not reflect properly
the ‘obligation character’ of this sentence.
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collective agreements, and to take collective action to defend their interests,
including the right of workers to discontinue work."®

Article L, a provision in the chapter ‘Foundations’ of the Fundamental Law, declares that
‘Hungary shall encourage the commitment to have children’. Article XV (5) declares that
special measures shall adopt to protect children, women, the elderly and persons living with
disabilities. Article XVI acknowledges children’s right to the protection and care necessary
for proper physical, mental and moral development.

Article XIX declares that “Hungary shall strive to provide social security to all of its
citizens”. Social security measures include statutory subsidies for maternity, illness, disabil-
ity, widowhood, orphanage and unemployment not caused by one’s own actions. Article
XIX(2) requires the state to run social institutions and take measures in order to implement
social security for those listed above and also for other people who are in need. Basic
principles of the pension system are also laid down, specifying the agents eligible to act in
this field. According to Article XIX(4), pension funds shall be run by the state and mem-
bership in private insurance funds shall be voluntary, thereby the re-establishment of
mandatory private insurance funds is prevented. Another provision of the article makes
measures of affirmative action possible in relation to women’s eligibility for state pension.
Article XIX(3) attaches a rule which enables the legislator to determine the extent of social
measures according to the usefulness of the beneficiary’s activity to the community.

Article XX declares every person’s right to physical and mental health. According to
Article XX(2), the implementation of the right is supported by (i) ensuring that the country’s
agriculture remains free from any genetically modified organism; (ii) the provision of
access to healthy food and drinking water; (iii) managing industrial safety and healthcare;
(iv) supporting sports and regular physical exercise and (v) ensuring environmental pro-
tection."”

Article XXTI(1) prescribes the state’s duty to make efforts to provide every person with
decent housing and access to public services. Article XXII(2) requires the state and local
governments as well to strive to ensure accommodation for the homeless. Article XXII(3)
authorises the legislator (including local governments) to declare that staying in public
space as a habitual dwelling is illegal.

18 In this national report, we do not deal with these rights in more details: we consider them freedoms with
several content elements related to economic (the right to profession) and social rights (working conditions)
while other content elements are clearly freedoms: participate, not to participate, voluntariness, prohibition
of state intervention in this regard.

19 Thereis another provision to guarantee the right to the protection of environment: Article XXI(4) recognizes
the right of every person to a healthy environment.
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The Fundamental Law, quite differently from the Constitution, contains interpretation
rules and obligations whose real legal nature and content is doubtful and vague. Article R
makes it compulsory to interpret the constitution in accordance with its purposes, the
National Avowal and the achievements of the Hungarian historical constitution. The
National Avowal is nothing else but a preamble with binding force. It includes statements
that may influence, change or even deteriorate the ‘original’ meaning and interpretation
of any right, including second-generation rights, defined in the ‘real’ text of the Fundamental
Law: We hold that (i) human existence is based on human dignity; (ii) individual freedom
can only be complete in cooperation with others; (iii) the strength of community and the
honour of each person are based on labour, and achievement of the human mind; (iv) we
have a general duty to help the vulnerable and the poor and (v) the common goal of citizens
and the State is to achieve the highest possible measure of well-being, safety, order, justice
and liberty. As for the ambiguous obligations, Article O reads as follows:

Everyone shall be responsible for him or herself, and shall be obliged to con-
tribute to the performance of state and community tasks according to his or
her abilities and possibilities.

9.2.3 How Is the Subject Entitled to Protection Defined in the Constitution?
The Individual, the Citizen, the Family, or a Group of Persons? Which
Groups? Are Social Rights Constitutionally Guaranteed to
Non-Nationals?

The subject of economic rights (the right to property, repel, profession, enterprise, rights
of the consumer) is ‘everybody’, i.e. every human being, irrespective of his or her nation-
ality, as well as any legal person, since according to Article I fundamental rights and obli-
gations apply by their nature not only to Man but to legal entities as well, again regardless
of place of origin. The formulation of the subject of the right to property was changed: the
Constitution did not specify the subject of the right only the debtor; this, however, did not
alter the fact that ‘everybody’ was considered as subject under the Constitution. Now, the
subject status of legal entities is expressis verbis formulated in the constitution; previously
this could only be found in the case law of the Constitutional Court.

As for the right to property, the subject declaration in Article XIII shall necessarily be
re-interpreted in the light of Article U(5) as it allows for the lawmaker to reduce the pen-
sions and other benefits of the leaders of communist dictatorship. The joint interpretation
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of these articles may entail that there is a group of people whose right to property can be
reduced in a way which was not pre-defined and it may be even taken away.”

The subject of social rights varies according to the provision in question. The subject of
Article L is everyone who is willing to have a baby regardless of his/her nationality.

In relation to the protection of children, the subject of the provision is every child
regardless of his or her nationality. Under Article XIX, the protection of social security is
offered exclusively for Hungarian nationals. Statutory subsidies for maternity, illness,
disability, widowhood, orphanage and unemployment, as well as the measures to be taken
for the protection of people in need are aimed at Hungarian citizens. The only exception
to this rule is the provision relating to pension schemes which shall contribute to the
livelihood of the elderly in general, regardless of their citizenship. The subject of the right
to health is ‘every person’, i.e. every human being. The subject of the state’s effort to ensure
decent housing and access to public services is ‘every person’. As we can see, the social rights
of non-nationals are only partially safeguarded in the Fundamental Law.

9.2.4 How Is the Debtor of Social Rights Defined? Is It the State, Public
Authorities, Public Bodies or Private Bodies?

The debtor of economic rights (the right to property, repel, profession, enterprise, rights
of the consumer) as well as the extent of the obligation shows an unusual variety.”' Following
from Article I, which can be found at the very beginning of the chapter on fundamental
rights, the state has to respect and protect (as a primary obligation) inviolable and
inalienable fundamental rights. This is a traditional vertical/status-oriented approach that
is supplemented by a horizontal one as Article I reads as follows: fundamental rights ‘shall
be respected’. The debtor here is the individual in addition to the state. It means that in
Hungary fundamental rights have to be respected by all (including state and non-state
actors) and have to be protected by the state. The state’s obligation to respect and protect
fundamental rights means both the subjective and objective obligation, which makes it
possible for all to exercise their fundamental rights.”” There are no absolute rights (except
human dignity and the right to life when they are united), so the Fundamental Law itself
determines the main limitation test (Article I(3)*): a fundamental rights have to be regulated

20 This is strongly criticized by many, for instance, by the Venice Commission (Opinion 720/2013, delivered
on 14-15 June 2013) Halmai - Scheppele 2013 pp. 14-16.

21 Atleast compared to the Constitution.

22 Chronowski — Drindczi — Petrétei 2013.

23 Article I(3): The rules for fundamental rights and obligations shall be laid down in an Act. A fundamental
right may only be restricted to allow the application of another fundamental right or to protect a constitutional
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by an Act, their limitation have to be based on necessity and be proportional and have to
leave the essential content intact. This formulation is based on both the Constitution and
the test called necessity and proportionality, developed in the very beginning of the nineties
by the Constitutional Court. The Court developed and then improved other tests as well
for different fundamental rights, for example the ‘public interest test’ for the limitation of
the right to property, the ‘test of exceptionality’ for the right to contract (see below at point
9.5). These tests are still applicable provided that the interpretation of the rights is not
influenced to a great extent by the interpretative rules and other provisions mentioned
above. It also follows that for the freedom of profession (including enterprise) the main
limitation test, i.e. necessity and proportionality would be applicable, with a reasonable
use of the relevant previous practice of the Constitutional Court (see below at point 9.5).

The debtor of social rights is usually the state (in the wording of the Fundamental Law:
Hungary), sometimes local governments (in relation to ensuring accommodation for
homeless people). There are some exemptions to this rule. In relation to children’s rights,
individuals (the parents) are the debtors of the right. Adult children are also debtors of
their parents’ right to care as it is regulated in Article XVI (3)-(4). As far as other social
rights are concerned, individuals have derivate obligations since they are supposed to pay
taxes and social insurance contributions for financing state activities in the field of social
policy. Such obligations are grounded on Article XXX(1) of the Fundamental Law,
ordaining a general and proportionate sharing in taxation. The Fundamental Law authorises
the legislator to define the agents of the state who should be in charge to provide various
benefits, and to ‘define compulsory responsibilities and competences for local govern-
ments’.** On the basis of this Article, a significant part of the responsibilities and compe-
tences for social assistance, social care and primary health care is delegated to local govern-
ments. The Fundamental Law permits the involvement of private bodies in social and
health care. The freedom of their activity is guaranteed by Article M, VIII and XII of the
Fundamental Law.”

value, to the extent absolutely necessary, proportionate to the objective pursued and with full respect for the
essential content of such fundamental right.

24 Article 34(2) FL.

25 Article M declares that the economy of Hungary shall be based on the freedom of enterprise, while Article
XII guarantees that every person has a right to freely choose his or her entrepreneurial activities. Article VIII
guarantees the right to freedom of association and the right to establish and join organizations.
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9.2.5 What Is the Content of the Rights? What Are the Obligations of the
Legislator? What Are the Obligations of the Administration? What
are the Obligations of Other Actors?

9.2.5.1 The Right to Property

9.2.5.1.1 The Reason for Including the Phrase Social Responsibility in the Fundamental

Law Is to Put Emphasis to the Socially Binding Character of Property.”®
Textual amendment to the right to property has been made only in this aspect in the
Fundamental Law, therefore, the survival of the earlier practice of the Constitutional Court
can be expected with a view indicated below. The socially binding feature of property is a
special limitation of the right to property for which compensation is not given. The Con-
stitutional Court stated that if the function of the object of the right to property is to provide
protection for personal freedom, it enjoys special protection; the more social the nature
and function of the object, the bigger the legislator’s freedom of limitation is.” In this
respect, the former practice of the Constitutional Court” could be continued but special
emphasis should be put on constitutional provisions that influence constitutional interpre-
tation.”

The right to property also protects personal autonomy (function), so constitutional
protection should follow the change of the social role of property in a way that the same
protective function is guaranteed.” Like the traditional material basis of individual
autonomy, this function of the protection of the right to property (object) extends to the
substance of the property (rights in rem), and to property rights and public law-based
entitlements that have taken over the role of property because of its substitutability (for
example, contributory social security benefits).

26 See the reasoning of bill T/2627 (Fundamental Law of Hungary) page 42, Article XIIL

27 Cf. Decision 1138/B/1995 of the Constitutional Court, ABH 1996. 554, 556.

28 The topic is studied until 2006 from a dogmatic perspective in Drindczi, 2007 pp. 185-199. For an approach
from another aspect, see Salat — Sonnevend 2009a p 451. Summary of the relevant Decisions of the Consti-
tutional Court until 2009 can be found in Holl4-Balogh 2010.

29 See Drinéczi 2012 pp. 227-231.

30 As core decisions see Decision 64/1993. (XII. 22.) (ABH 373), 44/1995. (V1. 30.) (ABH 1995. 207), 56/1995.
(IX. 15.) (ABH 1995. 264, 268), 38/1996. (IX. 25.) (ABH 1996. 130) of the Constitutional Court.
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9.2.5.1.2  The Right to Property as a Fundamental Right Prevents the State From
Interfering With the Owner’s Position, Apart From Exceptions Determined by
the Fundamental Law.”'
The Constitutional Court declared in decision 64/1993 (XII. 22.) that due to the principle
of social responsibility related to the right to property, an intervention may be regarded
as constitutional if the extent of the restriction of property is proportionate with public
interests and this limitation does not violate other fundamental rights.” If the limitation
made by the state (public authorities) results in the vanishing of the content of the right
to property, compensation for the intervention should be paid unless property is considered
as socially binding (i.e. compensation does not need to be paid).”

The Fundamental Law stipulates the necessity-proportionality (limitation) test and the
Constitutional Court applies it in relation to public interest justifying necessity. Risks
concerning social, medical, economic and national defence issues can be regarded as
powerful public interests.

Compared with the respective rules of the Constitution, the rules of expropriation, have
not changed in the Fundamental Law;* the Constitutional Court upholds its opinion
delivered in 1993:

The extent of the constitutional protection of property is always factual; it
depends on the subject, object, function of property, and the method of
restriction [...] Due to the increasing number of legislative restrictions, the
concept of expropriation is widened [...] [b]ut the more expropriation-like
protection is provided against a limitation of property, the more restrictions
shall be accepted without compensation.®

In connection to the right to property, the obligation of the administration and other actors
is to obey laws (e.g., not infringing private property by trespassing) and properly implement
them (e.g. in the course of expropriation). As for the Constitutional Court, see below (point
9.8).

31 Decision 3009/2012. (V1. 21.) of the Constitutional Court upholds its opinion delivered in decision 64/1993.
(XII. 22.).

32 Cf. Decision 64/1993. (XII. 22.) of the Constitutional Court, ABH 1993. 373, 381, 382.

33 Concurring opinion of Imre Vo6rds, judge of the Constitutional Court to Decision 64/1993. (XII. 22.) of the
Constitutional Court.

34 Property may only be expropriated exceptionally, in the public interest and in cases and ways provided for
by an Act, subject to full, unconditional and immediate compensation.

35 Decision 64/1993. (XII. 22.) of the Constitutional Court, ABH 1993, 373, 380-381, referred to by decision
3219/2012. (IX. 17.) of the Constitutional Court.
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9.2.5.2 The Right to Repel

Despite the fact that, as declared in Article I(1) of the Fundamental Law, the protection of
fundamental rights, e.g. that of the right to property, shall be the primary obligation of the
State, Article V stipulates that everyone shall have the right to repel any unlawful attack
against his or her property, or one that poses a direct threat to the same. The first part of
Article O is closely related to this provision and stipulates that ‘[e]very person shall be
responsible for his or herself’. With this formulation, the boundaries between the respon-
sibilities of the individual and the state may become uncertain® and it is not sufficiently
clear today (i) what the right declared in Article V means, in what way it means more than
the regulation of criminal law”’ (ii) and what is the benchmark for exercising the right to
repel as this right can be exercised as provided for by an Act.*

9.2.5.3 The Right to Profession (the Right to Freely Choose One’s Profession and
Engage in Entrepreneurial Activities

In the new jurisprudence of the Constitutional Court, there are no decisions dealing with

Article M(1) (the basis of Hungary’s economy) and Article XII (the right to choose work,

occupation and to engage in entrepreneurial activities) on the merits.”

In a decision delivered in 2013, the Constitutional Court established that ‘“fair economic
competition’ does not formulate any ‘right ensured by the Fundamental Law’."’ This
opinion reinforces the one stated in previous case law: ensuring economic freedom shall
be interpreted as a state scope creating a substantive component and a prerequisite of
market economy that is meant to foster the varied and effective prevalence of the right to
freely choose one’s profession and the right to enterprise."’ Economic freedom is not a

36 See in more details in Chronowski-Drinéczi-Kocsis 2012 p. 15.

37 The wording implies more than actions in the framework of civil law, thus Article V shall be interpreted in
terms of criminal law.

38 According to Jakab, a statute enabling homicide in the interest of the protection of property may not be
constitutional because of Article V. We dissent as the benchmark due to the referring rule in Article V shall
be determined in an Act. However, we agree with Jakab that the Constitutional Court may face the dilemma
of the right to life v. the right to property and should dissolve it considering, inter alia, the legal practice of
the ECtHR. See Jakab 2011 p. 209.

39 According to the website of the Constitutional Court (<www.mkab.hu/hatarozat-kereso>), in 2012 one and
in 2013 two proposals referred to the infringement of Article M; however, the Constitutional Court did not
find any substantive constitutional relationship and rejected the petitions in this regard [decisions 3009/2012.
(VI.21.),3107/2013. (V. 17.), 3214/2013. (XIL. 2.) of the Constitutional Court]. The infringement of Article
XII was alleged by two petitions in 2012 and 2013; they were rejected by the Constitutional Court due to the
lack of constitutional connection. Decisions 3074/2013. (III. 14.) and 3107/2013. (V. 17.) of the Constitutional
Court.

40 Cf. Decision 3139/2013. (VII. 2.) of the Constitutional Court

41 Decision 21/1994. (IV. 16.) of the Constitutional Court, ABH 1994. 117, 120, Decision 1105/B/1993. of the
Constitutional Court, ABH 1994. 637, 640.
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fundamental right,”” and it is not probable that economic competition as a state objective
alone shall be the basis of unconstitutionality in any circumstances.” It seems that the
relevant case law is applied also in connection with the provision on competition in Article
M(2). In this regard, it also has to be mentioned that constitutional provisions on state
monopolies* are construed as rules not covered by the freedom of competition; thus, state
obligations stemming from the freedom of competition do not apply here.”

The Fundamental Law in Article M defines that “the economy of Hungary shall be
based on work which creates value, and on freedom of enterprise. Hungary shall ensure
the conditions of fair economic competition. Hungary shall act against any abuse of a
dominant position, and shall protect the rights of consumers”. Due to similar formulation,
former case law is applied in the future as well.

Former case law remains relevant also in cases concerning the right to enterprise, even
though the texts of the two constitutions differ here. The Fundamental Law (i) defines the
‘freedom of enterprise’ as the basis of economy and (ii) stipulates the subjective right part
of the ‘freedom of enterprise’ as the right to ‘freely engage in entrepreneurial activities” in
Article XII(1). Basically, the Constitution-based interpretation of the ‘right to enterprise’
and the ‘right to work/profession’ appeared in decision 3380/2012. (XIL. 30.) of the Con-
stitutional Court.* The Court in its decision called the fundamental right in Article XII(1)
the freedom of profession, and employed the two content elements of the freedom of pro-
fession developed in former case law. These are the choice of one’s profession (a subjective
right, a real fundamental right, a liberty) and the exercise of one’s profession (not considered
a subjective right, called ‘constitutional right’). Besides, in previous jurisprudence (the use
of which we do not see unrealistic at all) the Court established that the right to profession
has a subjective side (the choice and exercise of one’s profession; liberty-type protection)
and a social side, i.e. an objective side.”” Objective or ‘social’ side covers on the one hand

42 Decision 782/B/1998. of the Constitutional Court, ABH 2002. 845, 846. See dissenting opinion in Voros
1993 p. 24.

43  Salat-Sonnevend 2009b p. 440.

44  See Article 38(2) of the FL: “The scope of the State’s exclusive properties and exclusive economic activities,
and the limitations and conditions of the alienation of national assets that are strategic in terms of the national
economy, shall be defined by a cardinal Act in consideration of the goals set out in Paragraph (1)”. Article
38(1) reads as follows: “The properties of the State and local governments shall be national assets. The
management and protection of national assets shall aim to serve the public interest, to satisfy common needs
and to safeguard natural resources in consideration of the needs of future generations. The requirements
for the preservation, protection and responsible management of national assets shall be defined by a cardinal
Act.

45 The constitutional formulation of ‘monopolies’ are not the same in the Constitution and FL, as the latter is
more detailed as regards the goals of such activities. See Article 38(1)-(2) FL.

46 The case was about the right to enter the profession for lawyers having bar exam. In order to be a bar
member, a lawyer having bar exam had to be employed for one year in a law firm as an ‘employed lawyer’.
This rule was challenged on the basis that the one year employment was in contrary to the right to freedom
of profession [Article XII(1) FL].

47 Decision 21/1994. (IV. 16.) of the Constitutional Court.
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a state obligation to have proper employment policy [creation of jobs and social net —
partly appearing in Article XII(2)], that is an active action by the state (see Article XVII
and below at point 9.5.3.2.). On the other hand, it embodies ‘social rights elements’ such
as the right to payment [this is not a part of the constitution any more, but it contains the
right to ‘proper’ working conditions in Article XVII(3), see below] and the right to rest as
stipulated by the Constitution.

The prohibition of servitude [ Article ITI(1)] can be considered as a negative component
of the right to profession and it is a new provision in the Fundamental Law. The Constitu-
tion contained neither this prohibition nor the prohibition of forced labour. In the former
jurisprudence of the Constitutional Court, the prohibition of forced labour was considered
a prohibition stemming from the freedom of profession and was interpreted in a narrow
sense — however without providing any definition of it.* The Court established that the
right to profession entails (i) the fundamental right not to be forced into a labour relation
with those with whom the person have not concluded or do not want to conclude labour
agreement and (ii) the right to freely decide on whether one wants to work or not.* This
interpretation may be in line with the new prohibition of servitude, especially when we
jointly* interpret it with the Charter of Fundamental Rights [Article5(1)], ECHR (Article
4) and related UN conventions.”’ Another new prohibition is attached to the freedom of
profession in the field of child protection: Article XVIII provides that the employment of
children is prohibited, except for cases specified in an Act where there is no risk to their
physical, mental or moral development.”

In connection with the regulatory background of the right to profession, the Court
also referred to a statement in a previous decision: (i) ‘the right to enterprise cannot be
attributed to a meaning that the legal environment for the existing businesses would be

48 See Juhdsz in Jakab (ed) 2009 p. 2556.

49 Decision 500/B/1994 of the Constitutional Court, ABH 1995.

50 The content and the extent of fundamental rights declared as prohibitions in the Charter is the same as the
scope of the related article of ECHR.

51 The definition of servitude is defined by the supplementary agreement of the UN agreement on slavery.
Protocol amending the Slavery Convention signed at Geneva on 25 September 1926 (New York, 7 December
1953), Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices
Similar to Slavery (Geneva, 7 September 1956). Published in Hungary by law-decree nr. 18 of 1958.

52 This is obviously in connection with Article XVI on the right of the child. For related other state obligations,
see Articles XV and XXX.
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unchangeable’and™ (ii) ‘the free choice of work and right to enterprise does not mean that
the legislation shall not urge specific requirements for some occupations’.”

The Fundamental Law formulates a completely new rule in connection with the exercise
of the freedom of profession articulated in the second sentence of Article XII(1): everyone
shall have the obligation to contribute to the enrichment of the community through his or
her work, in accordance with his or her abilities and possibilities.

As for the obligation of the state, decision 3380/2012. (XII. 30.), which recalls ruling 21/1994.
(IV.16.) of the Constitutional Court, established again that the right to work [i.e. profession,
enterprise] shall be provided protection similar to the one granted to freedoms against
state interventions and restrictions. The constitutionalism of these restrictions shall be
measured by different scales according to whether the state limits the exercise of profession
or the free choice thereof. Within the latter one, the judgement may vary depending on
the subjective or objective restrictions of getting into a profession. The right to work
[profession, enterprise] is endangered the most seriously if the individual is excluded from
the activity, i.e. he or she does not have the choice to choose a profession. The requirement
of subjective conditions can also be regarded as the restriction of the freedom of choice;
however, everyone has the possibility to meet these requirements (if not, then restriction
is objective). This provides the legislator a wider margin of appreciation than in the case
of prescribing objective restrictions. Finally, the restrictions of exercising a profession are
justified mainly from professional and reasonable considerations; they can cause human
rights infringements only in border-line cases.

Under Article XVIII(2) the state is also obliged to ensure the protection of young people
and parents at work by means of separate measures. This provision means that the state
has a special obligation to adopt proper and specified regulatory measures to achieve this
objective.”

As for the freedom of contract, reading the provisions of the Constitution on market
economy and the relevant rules of the Civil Code jointly, the Court developed exception-
ality formulae as a test for the constitutional restriction of this freedom: the legislator (i)
can determine the formal and technical requirements of the contracts, and within its frames
the parties are provided with the opportunity to relatively freely modify the content of the

53 Decision 3062/2012. (VIL. 26.) of the Constitutional Court refers to Decision 282/B/2007 of the Constitutional
Court, ABH 2007. The main issue of the case in 2012 was that the state tried to urge the building of natural
gas-based power plants instead of coal-fired power plants as part of the energy restructuring strategies. A
part of the restructuring process was to reduce the feed-in tariff of electricity by 15% in 2011 compared to
2010, and by 30% in 2012.

54 Decision 3380/2012. (XII. 30.) of the Constitutional Court refers to Decision 942/B/2001 of the Constitutional
Court.

55 This provision is motivated by the Charter. See Jakab 2011 p. 220.
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contract; (ii) can determine some specific content elements of the contracts and declare
that these are essential parts of the contract even if the parties decide differently and (iii)
the content of contracts concluded before a new piece of legislation comes into force may
be modified by this legal norm only in exceptional situations. This standpoint was the
basis of the exceptionality test, and was reinforced in 2012 by the Constitutional Court™
with a reference to its previous case law stating that in contemporary legal systems the
areas of intervention are especially the fields of restriction of competition, antitrust, the
abuse of economic position, the control of organisational merger, price regulation, envi-
ronment protection, consumer protection etc. Within this regulatory framework the
freedom of contracts of the parties, the free determination of the contract by the parties,
and even ‘unalteration’ of the content might often be questionable. Circumstances that
were unpredictable at the time of concluding the contract may significantly change the
situation and the proportion of rights and duties of the contracting parties, or even make
the maintenance and performance of the contract with unchanged content elements
impossible. In these cases government intervention, reassessment of the contractual obli-
gations and even the termination of the contract are deemed to be expressly necessary
actions. Any change to the content of existing contracts by means of laws is usually prohib-
ited, it becomes possible only if, due to changed circumstances occurred after the conclusion
of a contract, the contract becomes harmful to the parties’ essential legal interest, the
changed circumstances were not reasonably foreseeable but still go beyond the normal
risk and the intervention satisfies a society-wide demand. The necessity test and the task
of the Constitutional Court to examine the constitutionality of legislative interventions
were upheld by the Court in its decision in 2014.”

In connection to the right to profession and contract, the obligation of the administration
and other actors, e.g. the Hungarian Competition Authority, is to obey laws and properly
implement them.

9.2.5.4 The Rights of the Consumer

Reference to the consumer is a novelty of the Fundamental Law; the Constitution did not
mention consumers or the necessity to protect them at all. Under the regime of the Con-
stitution, some stated (Miskolczi and Sdndor™) that consumers could also be the subject
of second-generation rights as their protection belongs to the scope of protection of second-
generation rights; others (Bencsik™), however, dissented;*” some authors (Veres®' and

56 Decision 3062/2012 (VII. 26.) of the Constitutional Court.

57 Decision 8/2014. (III. 20.) of the Constitutional Court.

58 Miskolczi — Sandor 2009 p. 13, and the quoted paper of Fazekas 1995 p. 153.
59 Bencsik 2011.

60 Summarized by Veres pp. 1-2.

61 Ibid, at p. 2.
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Hajnal®) argued that constitutional provisions not explicitly dealing with consumer pro-
tection might have a consumer protection related content as well (e.g. the right to associa-
tion, the right to petition). Previously, the Constitutional Court touched upon the issues
of consumer protection only slightly (justifying state intervention in economic life, necessary
limitation of freedom of expression, etc.), and did not determine or deduce any specific
fundamental right of the consumer, nor did it establish general criteria for consumer
protection as a state objective.” The Court now established that Article M(2) does not
grant any subjective right to costumers, it is merely a state obligation to provide for proper
institution by legislation [decision 8/2014. (III. 20.) of the Constitutional Court].

The third sentence of Article M(2) on consumer protection can be interpreted in several
ways. It might mean that the legislature ensures the protection of consumers in the interest
of and in relation to fair economic competition, but then consumer protection is understood
in a narrow sense.” It can also refer to the fact that consumer protection law as such exists
in the legal system, consequently, this field of law cannot be constitutionally eliminated
by the legislative power.” Lastly, since it is not in the fundamental rights part of the Fun-
damental Law, the wording ‘right of the consumer’ does not entail any subjective right,
but only some kind of objective protection.®

9.2.5.5 The Right to Social Security and the State Obligation to Strive to Provide
Social Security
The debate over the human right character of social rights (see 9.1.1) is also reflected in
the rulings of the Constitutional Court. In the early 1990s, the majority of judges refused
to interpret social rights as subjective rights, while others insisted on attributing a subjective
character to the right to social security.”” In line with the majority opinion, the Court
declared that it was impossible to interpret Article 70/E as a regulation guaranteeing a
secured income or a minimum standard of living.*® In the middle of the decade, there was
a change in the Court’s approach, and the judges started to invoke satellite rights in order
to designate the constitutional limits of social legislation. In this new approach, contribu-
tion-based benefits were protected as property rights, and entitlement to social non-con-
tributional benefits were supported by the constitutional doctrine of vested rights and legal

62 Hajnal 2009, referred to by Veres p. 2.

63 See, e.g. decisions 126/2009. (XII. 17.), 59/2009. (V. 22.) and 22/2009. (II. 26.) of the Constitutional Court.
Referred to by Bencsik 2011 pp 40-41. See also Bencsik 2013.

64 Veres p. 3. Bencsik also mentions this possibility in Bencsik 2011 p. 40.

65 Jakab, 2011 195.

66 ibid. See also Bencsik 2011 p. 40. and Bencsik 2013 p. 28.

67 Dissenting opinion of Chief Judge Sélyom enclosed to decision 31/1990. (XII. 18.) of the Constitutional
Court which was echoed in decisions 2093/B/1991, 32/1991. (V1.6.), 600/B/1993 and 26/1993. (IV. 29.) of
the Constitutional Court.

68 Decision 32/1991. (V1. 6.) of the Constitutional Court.
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certainty. At the end of the 1990s, the judges developed a new interpretation of Article
70/E: the Court identified the right to social security with the provision of a certain degree
of minimum subsistence.” This definition could have served as a new start to develop the
case law of the Constitutional Court in a way to use Article 70/E for setting the constitu-
tional standards of social legislation, i.e. to realise the right to human dignity. However, it
remained only a theoretical possibility since the Court never exploited the potential of this
new approach. Thus, we can conclude that Article 70/E was de facto interpreted as a pro-
vision specifying state goals rather than subjective rights: in its case law, the Constitutional
Court declared that no one had a right to social security as such, Article 70/E instead
stipulated the state’s duties in relation to social legislation.”’ Maintaining social welfare
institutions and facilities was identified as the most important duty of the state. According
to the Court, the state enjoyed a high degree of freedom in performing its duties: it can
choose the ways and methods of implementation. In the Court’s view, elimination of certain
benefits did not raise constitutional issues automatically, constitutional concerns could
only have occurred in relation to the depth of intervention.”! However, the Court was
reluctant to base any decision on the interpretation about the content of the right (the
provision of a certain degree of minimum subsistence in line with human dignity), conse-
quently, it never revealed to what extent an intervention should be constitutional. The text
of the Fundamental Law does not grant a right to social security; instead, it stipulates that
the state “shall strive to provide social security to all of its citizens”. In view of the strict
interpretation developed by the Constitutional Court, this change does not make much
difference to the degree of constitutional protection. In other words, the Fundamental Law
excludes the possibility of other interpretation and makes it explicit that the provision of
social security is a mere state goal.

As far as the rules regulating the implementation of state objectives are concerned, the
Fundamental Law did not leave them intact. In contrast to the Constitution, social insurance
is no longer a constitutionally protected institution in the Fundamental Law. The new text
sets up a system of unspecified social institutions and measures as agents for the implemen-
tation of social security. While the Constitution allowed governments to decide about the
structure of the pension system and thus made it possible to create a mixed old-age pension
scheme based on the three pillars of state pension, mandatory private pension and voluntary
pension, the Fundamental Law restricts the number of pillars to two, thereby excluding
the possibility of the reintroduction of the mandatory private pension scheme, which was
terminated in 2010.

69 Decision 32/1998. (V1. 25.) of the Constitutional Court.

70 Decisions 31/1990. (XII. 18.); 2093/B/1991; 32/1991. (VL. 6.); 600/B/1993.; 26/1993 (IV. 29.) of the Constitu-
tional Court.

71 Decision 43/1995. (V1. 30.) of the Constitutional Court.
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As an incidental consequence of degrading the right to social security into a simple
state objective, satellite rights started to play an increasing role as far as their constitutional
protection was concerned. The Constitutional Court declared in several cases that entitle-
ments to contributory benefits were similar to property rights, and it repealed legislation
that imposed restriction on social rights. The constitutional protection of vested rights
and legitimate expectations was often used for the defence of social benefits.”

However, a most recent judgement of the Constitutional Court has a potential to
undermine the constitutional protection guaranteed by satellite rights in general and vested
rights in particular. In decision 23/2013 (IX. 25.), the Constitutional Court concludes that
the differences between the old (Constitution) and new text (Fundamental Law) serve as
a ground for breaking with the old paradigm of social policy. In the view of the majority
of judges, the old paradigm (associated with Article 70/E) contributed to the serious
indebtedness of Hungary, whereas the new paradigm is characterised by balanced and
sustainable budgets and the self-responsibility of citizens. This interpretation is supported
by a statement of the Court about the necessity to read Article XIX jointly with Article N
and Article O of the Fundamental Law. (Article N declares that Hungary shall enforce the
principle of balanced, transparent and sustainable budget, while Article O says that every
person shall be responsible for his or herself.) According to the judges, this paradigm
change had started even before the Fundamental Law entered into force because the first
step in the new direction was facilitated by an amendment to Article 70/E of the Constitu-
tion in June 2011. This amendment declared that pension should be available only for
those who passed the state pension age, and authorised the government to reduce, transform
and even terminate pensions paid to persons below the general pensionable age. Interpreting
the amendment of the Constitution as a ‘preamble’ to the Fundamental Law’s provisions
on social security, the Constitutional Court concluded that, in line with the new constitu-
tional paradigm of social policy, it was not an unconstitutional act of the state to transform
already enjoyed ex gratia pensions into reduced rate benefits, and even to terminate them
for some groups of the beneficiaries. The Court also declared that the new paradigm
requires the state to impose certain limits on ex gratia pensions, and to make them available
only for those who reached the pensionable age.

9.2.5.6 The Right to Health Care

In contrast to social security, Article XX of the Fundamental Law guarantees the right to
health care. However, there is little chance for a change in the rather restricted interpretation
that was developed by the Constitutional Court before 2012. Interpreting Article 70/D of
the Constitution, the judges concluded that the right to the highest possible level of phys-
ical and mental health did not ensure a subjective right to a certain degree of health or

72 Decision 43/1995. (V1. 30.), 44/1995. (V1. 30.) of the Constitutional Court.
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medical care. The wording of the Constitution was being interpreted as a specification of
the unilateral duty of the state to organise medical care and to maintain medical institutions.
Interpreting the expression ‘the highest possible level’, the Court concluded that this
wording referred to the capacities of the state budget rather than the standards of health
care. This approach led to the conclusion that the provisions of the Constitution in relation
to the right to health could only be violated in extreme cases, e.g. when health care was
not made available in whole regions, or complete branches of health care provision were
missing.” There is no reference to the ‘highest possible level’ of health in the Fundamental
Law, it speaks of a right to health. It is unlikely, however, that this change in the wording
will inspire the Constitutional Court to acknowledge the right to health as a subjective
and/or a fundamental right. With regard to precedents, we can expect that contribution
based health services and benefits will be protected as property rights in the future. Article
XX(2) of the Fundamental Law enlists a number of new obligations for the state (to keep
agriculture free from genetically modified organisms, to provide access to healthy food
and water, to manage industrial safety and health care, to support sport and regular phys-
ical exercise and, to ensure environmental protection) but it does not grant individuals
the right to get them enforced.

9.2.5.7 The Obligation to Strive to Provide Decent Housing and Access to Public
Services

The wording of Article XXII(1) of the Fundamental Law makes it clear that the provision
on housing and access to public services is a state goal that requires the government to
make efforts to satisfy everyone’s housing needs. Controversially enough, XXII(2) ascertains
that the obligation defined in XXII(1) should be promoted by efforts of the state and local
governments to secure shelter to every homeless person. This provision might mean that
preference should be given to sheltering the homeless over satisfying their housing needs.
Prioritising this activity, however, could make the general duty of the state ever more rel-
ative since it relieves the state of its general obligation in relation to an elusive group of
people.

Furthermore, XXII(3) authorises the Parliament and local governments to enact laws and
decrees which declare habitual stay in public premises unlawful. This makes the provisions
even more controversial since it allows the state to punish those (the homeless) who are
anyway supposed to be supported by the state. XXII(3) is problematic, furthermore, because
it undermines the implementation of the limitation rules declared in Article I, which
requires that that the rules concerning fundamental rights shall be laid down in an Act.
Limitations on the stay in public places affect fundamental rights (for example, the right

73 Decision 54/1996. (XI. 30.) of the Constitutional Court.
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to free movement), and thus Article XXII(3) is in contradiction to the requirement enun-
ciated in Article I.

9.2.5.8 The Promotion of Families’ Commitment to Have Children

Article Lis regulated in the Chapter entitled ‘Foundations’, consequently, the requirement
it specifies does not have a direct impact on the legislation and administration. It is a pro-
vision that helps one interpret articles dealing with social rights. Since Article L did not
have an antecedent in the Constitution, there has not been precedent in relation to the
state duties it concerns. Nevertheless, it is plausible to interpret Article L in conjunction
with Article XIX(1), which declares that Hungarian citizens are entitled to a statutory
maternity subsidy. A joint interpretation of the provisions can be that maternity benefit
shall meet the criteria to give incentives to families to have children.

9.2.6 Does the National Constitution Differentiate the Scope and Methods
of Protection of Social Rights and Other Rights?

The entire structure of the Fundamental Law allows for a conclusion that it does differen-
tiate the scope and the method of protection of economic and social rights. It is still
uncertain, however, how the interpretation rules and other provisions will be applied.
Access to pension, an element of the right to property, is restricted by the Fundamental
Law itself for a certain group of people — an unusual regulation but applied to another
fundamental right as well.” The Constitutional Court is not allowed to review laws on
financial issues, leaving a certain area covered by the right to property unprotected (see
point 9.8). These considerations, however, have nothing to do with any kind of constitu-
tional theories on fundamental, second-generation rights but have firm political basis and
motivation.

9.2.7 Does the Normative Structure of Constitutional Social Rights Vary?
Is It Possible to Distinguish Different Types of Constitutionally
Protected Social Rights?

The Constitutional Court in its previous practice differentiated between rights based on
their enforceability and limitability. While the Court itself is not entirely consistent in this
respect, it can be stated that it uses three categories distinguishing subjective fundamental

74  Article U(4): The holders of power under the communist dictatorship shall be obliged to tolerate statements
of facts about their roles and acts related to the operation of the dictatorship, with the exception of deliberate
statements that are untrue in essence; their personal data related to such roles and acts may be disclosed to
the public.
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rights, basic constitutional rights and constitutional rights. To practice subjective funda-
mental rights, fulfilment of objective conditions is not required at all; the law provides a
broad and absolute action for individuals. A subjective fundamental right is directly
enforceable in the courts and may be restricted only by applying the general limitation test
enshrined in Article 8 of the Constitution and Article I of the Fundamental Law.” Basic
constitutional rights can be exercised when a number of objective criteria is fulfilled; these
rights are not directly enforceable in the courts but they have a subjective right-creating
effect. They can be restricted generally by applying Article 8, but in the assessment of the
constitutionality of the limitation extralegal aspects (such as the economic capacity of the
state) may also be taken into account and the test of public interest may be applied.” The
constitutional right is recognised and protected by the Constitution, but it is neither fun-
damental nor subjective; it is only related to or interrelated with fundamental rights; the
exceptionality test shall be applied for its restrictions.”

As for the various types of constitutionally protected social rights, the newest
jurisprudence of the Constitutional Court has not given any answer yet. It is reasonable
to assume that this practice will still be employed.

9.2.8 Is There a Constitutional Mechanism of Protection vis-a-vis the
Legislator? How Does It Operate? Are There Any Instruments That
Ensure Protection Against The Inaction Of The Legislator?

The legislator can infringe fundamental rights by unconstitutional regulation and non-
regulation. As the Constitutional Court is the principal organ for the protection of the
Fundamental Law,” it has competence to review laws and annul them or establish legislative
omissions.

The Fundamental Law brought a major change to the Constitutional Court’s competence
to review laws: it put an end to the actio popularis ex post norm control - ex post-norm
control can now be initiated only by the Government, one-fourth of the Members of Par-
liament, the President of the Curia, the Supreme Prosecutor or the Commissioner for
Fundamental Rights. That is, those feeling that their rights may be unconstitutionally
regulated and/or restricted need to approach some of the entitled persons (usually the
Commissioner for Fundamental Rights). Another way to initiate a review is to get the
judge to ask for a review of the legal regulation applied in one’s case.

75 E.g. the freedom of expression, freedom of conscience, personal freedom and the right to freely chose one’s
profession.

76 E.g. the right to work and profession (‘exercising component’), the right to social securitiy and health care
and the right to rest.

77 E.g. the freedom to contract.

78 Article 24(1) FL.
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The introduction of a ‘more genuine’ constitutional complaint system is a new element
in the constitutional review regime. The interested person may lodge a complaint against
a piece of legislation applied in court proceedings if it violates his or her rights laid down
in the Fundamental Law. A constitutional complaint can also be submitted if the decision
made on the merits of the case or a decision terminating the judicial proceedings violates
the petitioner’s rights laid down in the Fundamental Law. Another kind of constitutional
compliant procedure can be initiated in exceptional cases: when a legal provision contrary
to the Fundamental Law is applied, or when such legal provision becomes effective, and
as a result fundamental right enshrined in the Fundamental Law were violated directly,
without a judicial decision.”

The Fundamental Law upheld the restriction of the competences of the Constitutional
Court adopted in the autumn of 2010 with minor changes.*” Pursuant to the new rule,*
as long as state debt exceeds half of the Gross Domestic Product, the Constitutional Court
may only review the Acts on the central budget, the implementation of the central budget,
central taxes, duties and contributions, customs duties and the central conditions for local
taxes for conformity with the Fundamental Law or annul the preceding acts due to violation
of the right to life and human dignity, the right to the protection of personal data, freedom
of thought, conscience and religion, or the right related to Hungarian citizenship.*

The Constitutional Court may establish a legislative omission. It may declare an
omission on the part of the law-maker that resulted in violating the Fundamental Law and,
by setting a deadline, it calls upon the organ that committed the omission to perform its
task.” The following shall be considered as an omission of the law maker’s tasks: (a) the
law-maker fails to perform a task deriving from an international treaty; (b) a legal regulation
was not adopted in spite of the fact that the law maker’s task derives from explicit authori-
sation by a legal regulation or (c) the essential content of the legal regulation that can be
derived from the Fundamental Law is incomplete.

79 In each case, the possibilities for legal remedy have to be exhausted or it has to be proved that no possibility
for legal remedy was available. Articles 26-27 of Act CLI of 2011 on the Constitutional Court.

80 See Tilk 2011.

81 Article 37(4) FL.

82 The Constitutional Court shall have the unrestricted right to annul the related acts for non-compliance with
the FL’s procedural requirements for the drafting and publication of such legislation. This is, however, not
a rule originating in a will to protect fundamental rights; it aims at the possibility of repeal of legal norms
suffering validity failures from the legal system without any restriction.

83 Article 46(1) Act on the Constitutional Court.
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9.2.9 How Do You Evaluate the Efficiency of Social Rights Protection Offered
by the Constitution and the Constitutional Justice?

As it has been pointed out, the regulation of second-generation rights and the entire con-
stitutional text have dramatically changed, offering a lower standard for the protection of
rights both in substantive (wording) and procedural (competences of the Constitutional
Court and procedural rules of initiations thereof) sense. It will have an effect on the
jurisprudence of the Court, as it can already be seen in relation to the protection of social
rights as vested rights in the abovementioned decision (point 9.2.5.5).

Compared to the previous constitutional protection guaranteed by the Constitution,
the protection of social and economic rights is less effective, as the point of reference itself,
the constitutional text, makes these rights even more relative. The constitutional protection
of fundamental rights in general has been weakened by the newly adopted practice of
inserting suisseshort-term political objectives into the text of the Fundamental Law,* and
of making amendments to the Fundamental Law in response to unwelcome decisions of
the Constitutional Court.*’

9.2.10 What Do You Consider as the Most Original Contribution of Your
National Constitution to the Protection of Social Rights?

Hungary belonged to the small number of European democracies that declared health care
and social security as constitutionally protected rights. The Constitutional Court developed
an interpretation of the right to social security which had a potential to specify the content
of this right and the measure of the state’s duties in relation to implement it. This interpre-
tation was very close to the acknowledgement of the right to social security as a subjective
right. On the positive side, we can also mention the efforts that the Constitutional Court
made to protect social rights by satellite rights as referred to in 9.3.1-9.3.2. The Fundamental
Law extended constitutional protection to the access to healthy foods and drinking water,
the access to public services and decent housing, and protects human health with the
introduction of a ban on the production and commerce of genetically modified organisms.

84 Asithappened in relation to the undemining of the mandatory private pension scheme under Article XIX(4).
85 For example Article 8 of the Fourth Amedment to the Fundamental Law in relation to the authorization of
local governments to declare habitual stay in public spaces unlawful.
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9.3 PrROTECTION OF SOCIAL RiGHTS UNDER OTHER CONSTITUTIONAL RULES
AND PRINCIPLES

9.3.1-9.3.2 Are there other constitutional or Jurisprudential Principles Used as
Tools for the Protection of Social Human Rights? Is There a Protection
Offered by the Following Constitutional Principles?

a Protection of Legitimate Expectations

In the jurisprudence of the Constitutional Court, protection of legitimate expectations
follows from the protection of legal certainty that is an element of the rule of law principle
enshrined in Article B of the Fundamental Law;* and also belongs to the scope of protection
of the right to property as it covers the security-type services of social security system and
its legitimate expectations.”

Previous precedents of the Constitutional Court classified mainly social rights as aspi-
rants for the protection of legitimate expectations (pension rights, contribution-based
maternity benefits, family allowance). There are two groups of legitimate expectations
according to the case law of the Constitutional Court. The first group contains entitlements
based on the material consideration of the right holder, like old age pension and other
contribution-based benefits. The second group contains entitlements being based on
decisions of the right holder that have a serious existential element.

b Protection of Vested Rights

The principle of the protection of vested rights is also used for the protection of social
rights. According to the case law developed by the Constitutional Court, the nearer is the
possibility of exercising a right, the stronger is the constitutional protection of them as
vested rights.* Although they are not declared as absolute rights, and thus, their amend-
ments do not automatically constitute an unconstitutional act, the Court always required
good and well-founded reasons for changing them.*” There is a general assumption that
respect for vested rights is a component of legal certainty which is derived from the rule
of law, and thus vested rights can be changed only in exceptional cases. According to the
precedents of the Constitutional Court, short-term promises of the law makers enjoy
enhanced protection, their termination before expiry is usually unconstitutional. The
Court reserves the right to examine the constitutionality of these changes on a case-by-

86 Hungary shall be an independent, democratic State governed by the rule of law. The Constitution contained
exactly the same provision.

87 Decision 43/1995. (VL. 30) of the Constitutional Court.

88 Decision 43/1995. (V1. 30.) of the Constitutional Court.

89 Decision 43/1995. (V1. 30.) of the Constitutional Court.
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case basis. As it was pointed out in section 9.2.5.5, the Constitutional Court started to read
Article XIX with regard to Article N and O - this can make the constitutional protection
of social rights as vested rights ever more relative.

c Precision of Legislation

In the practice of the Constitutional Court non-intelligibility (e.g. self-contradictory legis-
lation) is unconstitutional.”” A legal text which is difficult to understand, shall not be
regarded as unconstitutional as long as it does not authorise discretionary implementation;
it shall be examined in the specific context.”

d Non-Retroactivity of Legislation

Non-retroactivity of legislation is also a core element of legal certainty in the Hungarian
legal system but it has never been used for the protection of economic and social rights.
Judging a retroactive taxation case for the first and the second time,” the Constitutional
Court made no reference to this principle and to the right to property, either. In the first
decision, the Court based its annulment on the opinion that the legislator exceeded the
power delegated to it by the new text of the Constitution. In the second decision, as a
consequence of the restriction of its competence it had no power to review financial laws
unless the case related to human dignity, data protection, the right to religion and citizen-
ship.

e Due Process - Rule of Law - Legal Certainty

Procedural due process is guaranteed by the Fundamental Law. Article XXIV declares that
everyone has “a right to have his or her affairs administered by the authorities in an
impartial, fair and reasonably timely manner. This right shall include the obligation of the
authorities to justify their decisions as determined by law”. Article XXVIII guarantees the
right to seek legal remedy against any court, administrative or other official decision vio-
lating the rights or lawful interests of the citizens. Equality before the law is declared by

90 E.g. Decision 10/2003. (IV. 3.) of the Constitutional Court.

91 Decision 745/B/1999. of the Constitutional Court, ABH 2002.

92 In one of the modifications to the Constitution (Act XX of 1949) during the summer of 2010, an exemption
from the principle of the prohibition of retroactive legislation (the possibility of retroactive taxation) was
inserted into the Constitution (Article. 70/1(2)). This was intended to be the constitutional basis of the
retroactive taxation act that was adopted by the Parliament and then annulled by the Constitutional Court
in autumn 2010. On the same day of the announcement of this decision, which was unfavourable for the
leading political parties, Article 70/1(2) (on the possibility of retroactive taxation) was changed and a slightly
modified retroactive taxation act was adopted. Simultaneously with modifying Article 70/I(2), the power of
the Constitutional Court was restricted (it was prohibited to review financial laws). With its Decision 37/2011
(V. 10.) the Constitutional Court (second decision) annulled the act based on Article 70/1(2), but in Decision
61/2011 (adopted on 12 July 2011), it refused the constitutional review of constitutional amendments
inserting the new Article 70/1(2) and the limitation of the competences of the Constitutional Court.
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Article XIV (see below). Other aspects of due process (for example the need to give notice
to the subject of legislation in advance) are defended by the concept of the rule of law and
legal certainty.

f Other General Constitutional Principles

Equality before the law/prohibition of discrimination. Article 70/A of the Constitution
declared that human rights and civil rights should be respected without discrimination on
any ground. The Constitutional Court interpreted this article as a general clause that should
not be limited to human and civil rights but should be applied to the legal system as a
whole. Thus, the compatibility of social legislation with the Constitution could be challenged
on this ground. Article XIV(2) echoes the prohibition with a similar wording, consequently,
there is good reason to assume that the Constitutional Court will continue to interpret
this clause similarly to the way it has done so far.

9.4 IMPACT OF THE INTERNATIONAL PROTECTION OF SocIAL RIGHTS

9.4.1-9.4.2 Did Your State Ratify International Treaties That Pertain to Social
Rights? Are They Directly Applicable in Your Domestic Legal Order?
Do These Treaties Have an Impact on the National Legal System? Did
They Trigger Any Changes in National Legislation or Practice?

Hungary has a dualistic approach towards the relationship between international obligations
and national law, which is supplemented by the monist approach as regards the generally
recognised rules of international law.” The very content of the relevant constitutional
provision remained the same.”

Hungary transposed into its internal legal system the most important international
and European measures.

International treaties have almost negligible effect on the protection of social rights in
Hungary. It is partly a consequence of the communist past when an extended system of
social security legislation was developed. The highly relative nature of safeguards enshrined
in international treaties did not have a major impact on the relatively developed social
legislation in Hungary. A third factor was the country’s cautious approach to incur new
liabilities deriving from international treaties protecting economic and social rights. The
ratification of the European Social Charter is a perfect example of this attitude. The Parlia-
ment, in agreement with successive governments, consistently insisted on the ratification

93 See Article Q(2).
94 See Article 7 of the Constitution See more about it in Chronowski-Drindczi-Ernszt 2011.
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of a so-called optimal minimum of state parties” obligation, carefully avoiding to ratify
those articles that would have induced changes in Hungarian social legislation.

An exemption to this approach is the equality law where the legal reasoning developed
by international organisations had been drawn by national authorities.

9.4.3-9.4.4 Does the Case Law of International Bodies Protecting Human Rights
Impose Any Changes in National Legislation Pertaining to Social
Rights? In Particular, Did the Case Law of the European Court of
Human Rights and Other Regional Human Rights Courts Have an
Impact on National Law in the Field of Social Rights?

The case law of international bodies protecting human rights had negligible and sometimes
even negative effects on the legislation pertaining to social rights in Hungary. For example,
the ‘case law’ of the European Committee of Social Rights prevented the Parliament from
ratifying Articles 4 and 12 of the European Social Charter. In some cases, the Constitutional
Court developed an argumentation for the protection of social rights similar to that of the
European Court of Human Rights (as it happened in relation to the protection of contri-
bution-based benefits like private property).

9.4.5 What Are the Most Important Social Rights Cases Brought From Your
Country to International Rights Protecting Bodies?

The European Court of Human Rights delivered its decisions in cases N.K.M v. Hungary
(application nr. 66529/11) on 14 May 2013, and Gdll v. Hungary (application nr. 49570/11)
on 25 June 2013. N.K.M. complained under Article 1 of Protocol No. 1 - read alone and
in conjunction with Article 13 - that the imposition of a 98% tax on the upper bracket of
her severance pay constituted an unjustified deprivation of property, or else taxation at
an excessively disproportionate rate, with no remedy available. Gall complained also under
Article 1 of Protocol No. 1 that the imposition of a 98% tax constituted an unjustified
deprivation of property, or else taxation at an excessively disproportionate rate. Both cases
were decided to be admissible and in both cases the breach of the Article 1 of Protocol No.
1 was established.
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9.4.6 What are the lessons you draw from the International Litigation
(Pertaining to Social Rights) Started by Applicants From Your Country?

The ECtHR can provide an ‘additional’ and ‘supplementary’ human rights protection for
those whose Convention rights have been violated by Hungary in situations when the
Hungarian constitutional and ordinary law is inadequate, i.e. contrary to the Convention;
but this protection is available only on a case-by-case basis and, due to its international
law character, cannot provide a ‘remedy’ once and for all.

9.5 SociAL RiGHTS IN ORDINARY LEGISLATION

9.5.1-9.5.2 To What Extent Does the Ordinary Legislation in Your Country Ensure
the Protection of Social Rights? Is This Legislation in Conformity With
the National Constitution and the International Instruments Ratified
by Your Country?

The Constitutional Court has competence to examine the compliance of ordinary legislation
with the Constitution and with international obligations as well, and can annul laws on
the basis of unconstitutionality and non-compliance with international obligations.

As for economic rights, the protection provided by ordinary legislation is adequate,
except for the legislation on public law based entitlements and retroactive taxation. The
Civil Code (both the former and the new one) and other related laws implement the right
to property, including intellectual property, in private law properly. ‘Infringements’ in the
field of the right to property are probable but the Constitutional Court would decide on
the unconstitutionality of such infringements, provided that it has competence to review
(see above). As for the right to profession, legislation would also be reviewed by the Court,
like in case of the one-year long obligatory employment as an ‘employed lawyer’.”

As for social rights, the protection of contribution-based benefits is adequate, since the
acts regulating the operation of the health and pension systems provide a judiciable right
to benefits and services and leave little room for discretionary decisions.

Nevertheless, there are some serious deficits in the protection of non-contributory
benefits, especially social assistances. Rules ordering the indexation of universal benefits
were terminated as a first reaction to the global financial crisis in 2008, ex gratia pensions,
for which the beneficiaries had not been required to pay contributions, were abolished
(13th month pension, pensions for people below the pensionable age). There is no legally
regulated proceeding to determine the amount of various social assistance benefits and

95 See note 46.
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thus their provision is at the discretion of the government. As a consequence, the amount
of social assistance available to the most needy is constantly well below the officially declared
subsistence level.

9.5.3 Are There Any Original Legislative Tools or Mechanisms of Protection
of Social Rights Created in Your Country?

We can speak of original legislative tools in relation to the protection of second-generation
rights mainly in a negative sense.

There is a rather questionable legislative tool ‘not to protect’ certain aspects of right to
property in Hungary, see the restriction of the competence of the Constitutional Court.

In civil law, the rights of the proprietor and those of the holder/possessor are differen-
tiated and given different protection in cases of violation of rights.

The importance of the mandatory private pension scheme was reduced to a minimum
by sophisticated legislation in 2010: Act CLIV of 2010 required members of mandatory
private pension funds to declare their will to stay with their fund. Those who failed to make
adeclaration were enrolled in the state pension fund automatically. Contributions of those
choosing to stay with their private fund were redirected to the state pension fund for 14
months without compensation. In 2012, the Fundamental Law deprived mandatory private
pension funds of the constitutional protection they had enjoyed previously.

Article XIX(1) creates the possibility to test the behaviour of claimants for social benefits
in order to determine whether they deserve social benefits or not. Accordingly, Act III of
1993 on social assistance and social care authorises local governments to make access to
social assistance for working-age claimants conditional on cleaning their household and
its environment adequately.

9.6 JUSTICIABILITY OF SOCIAL RIGHTS

9.6.1-9.6.4 Are Social Rights Considered Justiciable in Your Country? To What
Extent?

What Is the Role of the Judge?
What Are the Practical Effects of Such Justiciability?

What Are the Most Prominent Examples of Social Rights Cases Successfully Brought to
Courts by the Litigants?
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Even though in the literature justiciability as a general category and one of the character-
istics of fundamental rights, and thus that of second-generation rights was not so much
debated, the Constitutional Court took an alternative standpoint (see above at point 9.1.1.-
9.14.,9.1.5,9.1.6.,9.2.5.5.-9.2.5.6.) even before 2012 (the entering into force of the Fun-
damental Law) and it was quite reluctant to recognise social rights as real fundamental
rights.

Public law can offer proceedings in which laws can be challenged™ on the basis of
unconstitutionality, i.e. they infringe a fundamental right or they do not provide for access
to justice; a legislative omission can be established when the legislator fails to adopt neces-
sary legislation.” When public law offers these procedures, there is a possibility to enforce
one’s fundamental right even if there is no legal ground to go to ordinary court or the
process before the ordinary court fails.”® In this sense, all rights enshrined in a constitution,
an international human rights agreement (cf. pacta sunt servanda), and/or rights that are
ensured in constitutional court rulings can be considered as fundamental rights, provided
that they are fundamental, universal and can be legally defined.”

Under the regime of the Fundamental Law, demanding the recognition of real social
rights as fundamental rights based on the argument of justiciability (and enforceability),
become more difficult as the individual’s access to the Constitutional Court has been almost
entirely changed, not to mention the restriction of the Court’s competence by prohibiting
the review of financial laws, i.e. laws most possibly containing elements of social and even
economic rights.

The justiciability of economic rights before ordinary courts differs: the private and
criminal law protection of the right to property (interpreted as proprietorial rights) is
effectively regulated and implemented by judges; related freedoms (the right to association
and strike) are also adequately protected by ordinary courts by applying the act on associa-
tion, the civil code, the labour code and the act on strike. Judges (or another authority)
may establish the intrusion to property or possession; may help to make a decision on the
lawfulness of a strike (whether the service planned to provide is sufficient); and may protect
the employee from possible disadvantages imposed by the employer because of participation
in associations (e.g., trade unions) and strike.

As regards social rights, people have a subjective right to universal and contributory
benefits, consequently, these rights are enforceable before ordinary courts. However, in
relation to social assistance benefits in cash judges are prevented to make decisions on the

96 See the former actio popularis ex post-constitutional review by the Constitutional Court that was terminated
by the FL.

97 Another competence of the Constitutional Court; it still has it.

98 When national law cannot be successfully used, the international human rights regime can be used for
making a fundamental right justiciable.

99 Taking into consideration the interconnectedness of human rights, these characteristics can hardly be
doubted. See Drindczi 2007, and Drindczi 2008.
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merits of the cases; they are only allowed to consider the fairness of the administrative
procedure.

To sum it up, the justiciability (and enforceability) of second-generation rights is pro-
vided for in public law; the level of protection is at a much lower level though.

9.7 INSTITUTIONAL GUARANTEES OF SOCIAL RIGHTS

9.7.1 Which National Bodies Are the Institutional Guarantors of Social
Rights?

10 heed

First of all the Constitutional Court and the Commissioner for Fundamental Rights
to be mentioned as far as the protection of the Constitution is concerned. The Commis-
sioner, when exercising its competence, may act as a protector of any fundamental right
by submitting a petition to the Constitutional Court asking for an ex post norm control.
Previously, initiating an ex post norm control was action popularis; now it shall be initiated
by the Government, one-fourth of the Members of Parliament, the President of the Curia,
the Supreme Prosecutor or the Commissioner for Fundamental Rights. Practice shows
that individuals prefer to turn to the Commissioner who, after consideration, submits his
petition based on the request of the individual. Other institutional guarantors of subjective
(economic and social) rights are the independent courts.

As for sectoral guarantors, the Hungarian Competition Authority' has to be mentioned.
The preamble of Act LVII of 1996 on the prohibition of unfair and restrictive market
practices'” stipulates that the public interest attached to the maintenance of competition
on the market ensuring economic efficiency and social progress, the interests of undertak-
ings complying with the requirements of business fairness, as well as the interests of con-
sumers require the state to protect the fairness and freedom of economic competition by
law.

In relation to social insurance benefits, there are separate authorities dealing with
pension and health care issues. As regards the state pension scheme, the Directorate General
of National Pension Insurance is at the top of the administrative hierarchy, and it operates
Pension Insurance Directorates located in the County Government Offices. The National
Health Care Fund is the highest authority in health insurance which directs health insurance

100 Article 30 FL: The Commissioner for Fundamental Rights shall protect fundamental rights and shall act at
the request of any person. (2) The Commissioner for Fundamental Rights shall examine or cause to examine
any abuses of fundamental rights of which he or she becomes aware, and shall propose general or special
measures for their remedy.

101 See <www.gvh.hu/gvh/alpha?do=2&st=2&pg=96&m172_act=1>.

102 This Act and other legislation is available in English at <www.gvh.hu/gvh/alpha?do=2&st=2&pg=129&m5_
doc=4323&m176_act=22>.
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specialised administrative bodies located in the County Government Offices. The National
Office for Rehabilitation and Social Affairs is the highest authority in relation to disability
and social assistance benefits.

9.7.2-9.7.3 Are There Any Specific Bodies Created Especially for the Protection of
Social Rights? What Are Their Powers?

There are no bodies for the protection of social rights in Hungary other than the ones
listed above in point 9.7.1.

9.7.4 How Do You Evaluate the Effectiveness of These National Bodies?

As long as there is no constitutional protection of fundamental rights to the fullest extent,
one can hardly speak about the effectiveness of national bodies. They might be effective
in a particular case and completely ineffective in another due to the application of an
unconstitutional legislation that cannot be constitutionally reviewed. Adjudicating bodies
may correct legislative shortcomings by way of coherent and consistent interpretations
but they are not able to correct the deficiency caused by the constituent power.

9.8 SociAL RicHTS AND COMPARATIVE Law

9.8.1 Did Your National Legal System Influence Foreign Legal Systems in
the Area of Social Rights?

We do not have information on the effects of the Hungarian legal system on the legal system
of other countries in the area of social rights.

9.8.2-9.8.3 Did Other Foreign Legal Systems Influence Your National Legal System
in the Area of Social Rights? Can You Give Examples of Provisions,
Principles Or Institutions (in the Area of Social Rights) Borrowed From
Other Legal Systems?

The Constitutional Court has taken over the early opinion of the German Federal Consti-
tutional Court (BVerfG) about the economic neutrality of the constitution, but it followed
neither the development of the BVerfG’s case law nor that of the German academic litera-
ture. The Constitution - besides declaring market economy - was regarded as neutral in
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the sense of economic policy. Neither the size and the strength, nor the prohibition of state
interference could directly be deduced from the Constitution.'” The Constitutional Court

followed the outdated German position without reconsidering and revising it in the light

of the content of the Hungarian Constitution (preamble'”*

105

) and without regard to the
German dogmatic and constitutional practice.

The Court in its main ruling of 1993 acknowledged that when developing the constitu-
tional protection of the right to property (subject-matter, content elements, limitation),
it necessarily used the private law notion of property as well as the decisions of the BVerfG
and the ECtHR.'" The Court for instance established the socially binding character of
property developed by the German Constitutional Court, even though there was no refer-
ence to this phenomenon in the Constitution.

The Constitutional Court’s ruling of 1998 on the content of the right to social security
was inspired by the concept about the interrelation between the right to human dignity

and the right to social security developed by the German Constitutional Court."”

9.8.4 Do Your Domestic Courts Quote Judgements or Legislation From Other
Jurisdictions When Adjudicating on Social Rights?

Domestic ordinary courts apply national (EU) law even when they deal with international
obligations, due to dualism. The Supreme Court for instance stated expressis verbis in 2006
that foreign legislation invoked by the applicant cannot be taken into consideration by a
Hungarian court. As for the Constitutional Court, it frequently refers to international court
decisions (by using proper reference'” or just stating that the practice is in accordance
with the ECtHR'”) but very rarely to foreign ones.

103 Decisions 33/1993. (V. 28.) (ABH 1993, 153, 158), 915/B/1993. (ABH 1994. 619, 621) CC. 33/1993. (V. 28.)
(ABH 1993, 153, 158), 915/B/1993(ABH 1994. 619, 621) of the Constitutional Court. Reference to neutrality
can be found in decisions 963/B/1993 (ABH 1996. 437, 440) and 19/2004. (V. 26.) (ABH 2004. 321, 339.) of
the Constitutional Court.

104 “In order to ... establish a ... social market economy ....”

105 Cf. Decision 19/2004. (V. 26.) of the Constitutional Court referring to decisions 33/1993. (V. 28.) and 21/1994.
(IV.16.) (ABH 2004. 321, 340) of the Constitutional Court.

106 Decision 64/1993. (XII. 22.) (ABH 1993. 379-382) of the Constitutional Court established that the conception
of the Hungarian Constitutional Court on the protection of the right to property is in line with that of the
ECHR and the practice of the ECtHR.

107 BVerfGE B 55, 149 (1966).

108 Mainly in cases dealing with liberties (the right to life, euthanasia, due process), not economic and social
rights.

109 See the case of the right to property.
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10  SOCIAL RIGHTS IN ITALY
Giuseppe Franco Ferrari

10.1 SOCIAL RIGHTS IN THE ITALIAN CONSTITUTION: AN INTRODUCTION

The Italian Constitution dates back to 1947 and entered into force on January 1st, 1948:
therefore, it mirrors the political and cultural climate of the post-war years. Party solidarity
in the Constitutional Assembly was at its climax, although some of the parties, specifically
the left-wing ones, no longer participated in government. Most constitutional choices,
particularly those focused on individual rights and their relationship with public powers,
were made with almost unanimous support.' Yet, the implementation of the constitutional
text and its impact on the organization of the public administration was neither quick nor
easy and costless. It took some decades to push the Constitution ahead, and thus the process
implied changes in the attitudes of the Parliament and the Constitutional Court.

A rough periodization can be defined as follows: (i) during the first eight years, preceding
the activation of the Constitutional Court in 1956, only a few changes were introduced
into the structure of the State and local authorities were put in charge of carrying out social
services; (ii) between 1956 and 1970, certain reforms were promoted by the Parliament,
mostly in the sphere of public education and social security, while some of the decisions
of the Constitutional Court accelerated the pace of these reforms and compelled the State
to find the necessary resources; (iii) in 1970, the establishment of the Regions, long con-
templated in Articles 114-134 of the Constitution, helped to speed up the reform process,
because a relevant share of social services then had to be provided by the Regions or by
local authorities dependent on the Regions. Public law scholars supported the acceleration
of functional devolution as well as an enlargement of the range of services provided; they
also contributed to carving out the structure of the entitlements in terms of social rights,
while the Court, often following sporadic doctrinal suggestions, started to recognize some
constitutionally protected social rights, even qualifying some of them as fundamental,
irrespective of any textual definition, at least until the end of the 1980s; it also compelled
the Treasury to integrate its allotted financial resources to promote a better fulfillment of
social rights; (iv) in the 1990s, the devolution of functions to Regions and local authorities
was completed, the Constitution itself was revised in 2001, in order to increase the degree
of decentralization and support the transfer of competences carried out in the preceding

*  Full Professor of Comparative Public Law, Bocconi University, Milano: ferrari.giuseppe@unibocconi.it.
1 SeeE. Cheli, Il problema storico della Costituente, Pol. dir., 1973, 485.
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decade; (v) finally, in the new millennium, the reduction of available public resources — due
to the enormous amount of the sovereign debt — together with the EU law pressure toward
a more competitive approach in providing public functions and services, has caused a
more prudent approach not only by the Parliament but also by the Constitutional Court:
the Courts less disposed to costly “additive” decisions aiming at increasing number and
quality of the social services.

These cycles or phases obviously describe the constitutional and administrative history
of social rights, but they have no normative value. Trends have tended to overlap and some
elements typical of one period may appear earlier or live on in later moments. The general
portrait is correct, although some details should be further examined.

In a comparative diachronic perspective, Italian social rights as such belong to the so-
called second generation of rights,” which is usually situated between the Beveridge Report
(in Britain) and the adoption of the French Constitution of 1946, the Italian Constitution
of 1948, and the German Basic Law of 1949 (in continental Europe). In synchronic terms,
regarding the most common classifications of the types of welfare states,’ the Italian case
belongs neither to the institutional redistribution model, which includes Scandinavian
countries and the UK, nor to the residual model, to which the US is usually ascribed; it is
normally considered included in the selective merit model, though with an accentuation
of particularistic elements, meaning that some of its characteristics do not exist elsewhere.
For instance, the safety net to protect earning capacity and individual level of decent living
is not correctly positioned, and several services are traditionally distributed according to
improper parameters and not to real need. For instance, unemployment benefits overprotect
formerly employed workers, while they do not cover young workers or persons dismissed
from non-strictly dependent jobs; subsidies to handicapped persons are often assigned
without proper controls or entitled as form of mere charity; retirement benefits were for
decades given to persons leaving their jobs after too few years of work, thus charging the
social security system with costs unbearable in the long run; public transport fares have
been held for many years and are still partially under the cost level, charging the difference
on tax payers; even the expansion of civil service at both national and regional levels has
not always followed the growth dictated by the real exigencies of providing social services,
but has instead been conditioned by the need to reduce unemployment in the most
unpropitious areas of the Country.

These serious anomalies have affected the Italian welfare state, jeopardizing many citi-
zens’ full enjoyment of social rights due to wasted resources, the incorrect use of public
funds, the improper or inefficient treatment of groups with special needs, and even

2 C. Grewe, H. Ruiz Fabri, Droits constitutionnels européens, Paris, 1995, 140 ff.
3 See P. Flora, J. Alber, The historical core and the changing boundaries of the welfare state, in P. Flora, A.J.
Heidenheimer (Eds.), The Development of Welfare States in Europe and America, New Brunswick, 1981.
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throwing an unfavorable light on the very idea of social rights. When finally, at the end of
the twentieth century, Italy’s amount of public debt as a percentage of GDP reached one
of the highest rates in the Western world.* European institutions and the global finance
organizations have separately started to impose significant cuts on public spending, in
order to reduce this situation. Such pressure has compelled parliaments and governments
of different political colors to reexamine the organization of social services and to undertake
serious efforts to eliminate at least some of the most striking traditional defects of the
system. However, in doing so, they have met with strong resistance in important segments
of the electorate and public opinion; there is a general consciousness of the unsustainability
of previous policies, together with firm opposition to the abolition of privileges and to the
curtailment of long-standing benefits, even if improperly enjoyed. For this reason, many
economic measures stick to flat cuts, instead of removing inefficiencies and anomalies,
thus consolidating and even aggravating ill functioning and distortions.

At the end of the day, the anomalies accumulated following World War IT still exist
and often have been strengthened by the financial measures imposed by the economic and
financial crisis of 2008 and the following years; this makes it harder to introduce reasonable
redistribution initiatives capable of removing situations to which significant parts of the
population have grown accustomed. In brief, the Italian welfare state is still very particular
with respect to other countries in Continental Europe and beyond.

10.2 THE RIGHT TO EDUCATION

Until the adoption of the 1948 Constitution, there was no trace in the Italian legal system
of the right to education. The 1848 Casati statute’ reformed the whole education system,
charging local communities (Comuni) with the financing of elementary education. It also
made the first two years of school compulsory and free and sanctioned families in case of
violation of such an obligation; however, it did not put real pressure on local authorities
to carry out their duties. In 1877, another law® elevated the State educational obligation to
three years, and the later Orlando statute” lifted compulsory school attendance to twelve
years, obliging local authorities to ensure at least the first four years of elementary school
and to assist poor students. However, none of these measures succeeded in eliminating
illiteracy or even in lowering the Italian rate to the average European level. In 1911, ele-
mentary schools were taken over by the State and financed directly.®

The relationship between GDP and public debt was about 130% in 2013: Eurostat data.
R.d. 13 November 1848, no. 3725, Article 319.

L. 15 July 1877, no. 3961.

L. 8 luglio 1904, no. 407.

L. 4 June 1911, no. 487, called Daneo-Credaro from the name of the Minister of Education.

(o B S
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Article 34 of the 1948 Constitution, using a somewhat rhetorical formulation, stated
that “Schools are open to everyone. Primary education, provided for at least eight years,
is compulsory and free. Capable and deserving students, though lacking adequate income,
have a right to reach the highest levels of education. This right is made effective through
scholarships, allowances to families and other benefits, competitively assigned.” Only
recently have Italian scholars agreed in affirming the existence of education as a social
right.” Formerly, most authors simply admitted it as an entitlement to be satisfied only in
circumstances in which school service had already been made concretely available.'’ Only
a handful of scholars recognized a real right to education.'' Private schools, however, are
not bound by this constitutional obligation, although they might be compelled not to dis-
criminate in admissions, especially when they enjoy the condition of equivalence to public
schools in terms of the legal value of their degrees.

The constitutional principle of free access to compulsory schooling is considered an
application of the democratic principle'? enshrined in Article 1 of the Italian Constitution.
The duration of compulsory school is deemed to be just a minimum, which a statute can
increase, as in fact the Parliament did," although some authors qualify these actions as in
peius despite constitutional revision." The obligation on students and their families is
functional to the full development of one’s personality (Article 2) and the accomplishment
of substantive equality (Article 3.2). The free quality of at least the first eight years of edu-
cation stipulates that it should include all necessary aspects of education, not simply the
access to the classroom. The Constitutional Court was widely criticized when in 1967" it
refused to state the unconstitutionality for omission of the statute recognizing textbooks
free of charge to elementary school pupils of the first five grades but not to secondary
school students of the next three.

As far as secondary and higher education is concerned, the right of capable and
deserving students to attain the highest levels is not connected to the free character of
education, notwithstanding public help in terms of allowances and other benefits. In this
range of age, the content of the social right is not so well defined as for younger students;
in particular, its enjoyment is not free. The intermediation of the legislative power is here

9  See for instance L. Paladin, Diritto costituzionale, Padova, 1998; G.Barone, G. Vecchio, Il diritto all’istruzione
come “diritto sociale”. Oltre il paradigma economicistico, Napoli, 2012.

10 Forinstance V. Crisafulli, La scuola nella Costituzione, Riv. trim. dir. pubbl., 1956, 54 ff; M.. Salazar, Istruzione
pubblica, Dig. disc. pubbl., IX, Torino, 1994, 19 ff;; N. Rizzi, Il diritto soggettivo di iscrizione a scuola e i suoi
limiti, Riv. giur. scuola, 1963, 617 ff.

11 Like U. Pototschnig, Insegnamento, istruzione, scuola, Giur. cost., 1961, 361 ff; U. Pototschnig, Istruzione
(diritto alla), Enc. dir., XXIII, Milano, 1973, 96 ff.

12 M.Luciani, Sui diritti sociali, in Studi in onore di M. Mazziotti di Celso, Padova, 1995, 97 ff.

13 By increasing it to 15 years of age: . 10 February 2000, no. 30, and then to 16: 1. 27 December 2006, no. 296,
Article 1.622.

14 A. Ruggeri, Il diritto all’istruzione (temi e problemi), Riv. giur. scuola, 2009, 769 ff.

15 Decision of 4 February 1967, n. 7, Giur. cost., 1967, 105. See U. Pototschnig, Istruzione (diritto alla), 105.
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strictly necessary to describe and implement its content. Before the adoption of one or
more statutes, the entitlement has the nature of a mere expectation; after that, only capable
and deserving students have a fully recognized right.

The right to education is thus articulated in different segments: entitled subjects include
all pupils of compulsory school age, even if non-citizens; after that age, only capable and
deserving students can receive continued support through the public administration.
Capable and deserving students whose families can afford the expense can also reach the
higher grades without any public support. The constitutional reference to competitive
methods for the assignment of allowances and benefits helps to promote merit as an
additional parameter in implementing substantive equality. Summing up, three categories
of subjects enjoy the constitutional social right to education in different forms: all persons
between five and fourteen years of age have the right to be educated freely for eight years,
while the same right in the next two years is offered only a statutory foundation; capable
and deserving students have the right to attend higher grades, including university, provided
by public entities; when attaining high grades but lacking adequate resources they can be
supported by public powers.'®

The implementation of these constitutional provisions has followed a complicated
path. In 1962," the Parliament created a comprehensive secondary school system for stu-
dents between six and fourteen years of age, to complete the eight years mentioned in
Article 34. In 1966, it introduced the guarantee of free textbooks for elementary school
pupils only. In 1968," it created State free but not compulsory kindergarten for the pre-
scholar age, integrating similar institutional programming financed by local authorities
of first level (Comuni). In 1970, the regional reform, long due according to Title V of Part
IT of the 1948 Constitution, implied the transfer of formerly State competences to the new
administrative tier, according to the provisions of Article 117 in the version then in force.
The Regions had then to offer vocational education courses and to activate all the ancillary
services to primary and secondary school students, while public school continued to be
managed and financed by the State. Although the concrete transfer of administrative
functions was completed between 1972°° and 1977,”" a 1997 statute conferred budgetary

16 See A. D’Andrea, Diritto all’istruzione e ruolo della Repubblica, qualche puntualizzazione di ordine costi-
tuzionale, available at http://archivio.rivistaaic.it/dottrina/libertadiritti/D_Andrea.pdf, last access 17 October
2015.

17 L. 31 December 1962, no. 1859.

18 L. 31 October 1966, no. 942.

19 L. 18 March 1968, no. 444.

20 D.P.R. 14 January 1072, no. 3.

21 D.P.R.24]July 1977, no. 616, Article 42 ff.
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and management autonomy to the schools, which were formerly controlled by peripheral
State authorities.” In 1998, more competences were delegated to the Regions.

The constitutional revision of Title V in 2001 has reserved to the State the competence
to prescribe general rules on education organization (Article. 117.2, lett. n) and to establish
the essential levels of services (LEP: Article 117.2, lett. m). Consequently, Regions got
concurrent competence to regulate education, leaving aside the autonomy of schools, and
kept the existing competence on vocational education and ancillary services to State schools.

As far as the Constitutional Court case law is concerned, several notable decisions have
helped to carve out the right to education. In 1967, the already aforementioned decision
7/67 declined to widen the limits of this right at the compulsory/free level, stating that it
definitely includes the provision of school buildings, teaching, and other organizational
elements, but does not necessarily extend to school texts, pupil transportation, or stationary,
which can be provided consistently with resource allocation at the Parliament’s legislative
discretion. This limit is confirmed in decision 106 of the following year,** where the Court
admitted that insufficient State efforts in terms of ancillary services could exempt families
from the criminalization of school evasion. Further decisions confirmed such line, though
many authoritative scholars admonished that teaching, personal activity of the individual
teacher protected as free speech in front of a very special audience by Articles 21 and 33,
is quite different from instruction as a service, composed by a plurality of teachings coor-
dinated and made systematic and a bunch of ancillary services, and that the constitutional
guarantee of a free and compulsory service is referred not only to the teaching but also to
the whole of school services.* Scholarly objections did not persuade the Court nor prevented
it from stating that the constitutional guarantee of free compulsory education cannot be
interpreted as to force the State or other public entities to adopt specific measures, inde-
pendently of financial or political opportunity considerations.” According to the same
line of cases, the free foundation of new schools by private individuals does not imply an
obligation on the side of the State to provide free services to all their students.’® By the end
of the twentieth century and in a more important way after the constitutional revision of
2001, the Court has been very busy in defining the dividing line between the competences
of State and Regions in providing school services giving content to the right to education.

22 L. 15 March 1997, no. 59, Article 21.

23 D.gs. 31 March, no. 112, Article 138.

24 Decision 19 July 1968, no. 106, in Giur. cost., 1968, 1671.

25 Like decision 24 May 1977, no. 89, Giur. cost., 1989, 713.

26 Like U. Pototschnig, Istruzione (diritto alla), 101 and G. Lombardi, Obbligo scolastico e inderogabilita dei
doveri costituzionali, Giur. it, 1967, 1, 1089 ff.

27 See for instance, decision 16 February 1982, no. 36, Le Regioni, 1982, 401.

28 See again decision 36/1982.
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Decisions like nos. 383/1998,” 13/2004, and 34/2005"' have paved the way to the classifi-
cation of State functions after the introduction of the new concurring legislation in 2001
operated in decision 279/2005: here the Court enters in the details necessary to distinguish
unitary exigencies, presupposing a normative framework uniformly applicable all over the
Country, from organizational matters legitimately devolved to the regional level. It is
anyway up to the State at least to define the type (classical, scientific, technological, linguis-
tic) of secondary schools, the school building planning, and the guarantee of national
educational standards.” A Region cannot create university courses open to those without
secondary school degrees, but regulate students transfer from high schools to regional
vocational courses and vice versa.™ Finally, it is worth recalling that plenty of controversies,
both in the administrative tribunals and in the Constitutional Court, has concerned the
introduction of some forms of numerus clausus in the university admissions, which were
previously unknown in the Italian context, at least up to the beginning of the 90s. At the
end it was necessary to codify them through a statute, which was declared constitutional
by the Court,” as not inconsistent with the right to education.

10.3 THE RIGHT TO SOCIAL SECURITY

The Italian social security system is ruled by Article 38 of the 1948 Constitution, which
regulates assistance and social insurance measures all together. The constitutional provision
states that “Every citizen unable to work and without the necessary means of subsistence
has a right to welfare support. Workers have a right to be assured adequate means for their
needs in case of accidents, illness, disability, old age and involuntary unemployment. Dis-
abled and handicapped persons have the right to education and vocational training.”
Workers as a group are thus fully entitled to receive, in case of loss of earning capacity,
publically funded economic support sufficient to prevent them from falling under the
poverty line. Using the words of the Beveridge Report, they have a right to a safety net,
which is sustained as much as possible through its contributory basis. This guarantee is

29 Decision 27 November 1998, no. 383, Giur. cost., 1998, 3316, with note of A. D’Atena, Un’autonomia sotto
controllo ministweraile: il caso dell’Universita, 33332.

30 21 January 2003, no. 13, Giur. cost., 2004, 218 ff., with a note by A. Celotto, G. D’Alessandro, Sentenze
additive ad efficacia transitoria e nuove esigenze del giudizio in via principale, 228 ff.

31 12 January 2005, no. 34, Giur. cost., 2005, 248.

32 Decision 7 July 2005, no. 279, Giur. cost., 2005, 2694, with note by M. Michetti, La Corte, le Regioni e la
materia dell’istruzione, 5117 ff.

33 See decision 2 July 2009, no. 200, Giur. cost., 2009, 2316, with note of L. Carlassare, Norme regolatrici della
materia modificabili con regolamento? Un’ipotesi logicamente impossibile.

34 Decision 14 July 2009, no. 213, Giur. cost., 2009, 213 ff.; 5 November 2010, no. 309, Giur. cost., 2011, 4343
ff., with a note by F. Cortese, Sul diritto-dovere all’istruzione e formazione tra potesta legislativa statale e
competenze regionali: anatomia di un’interpretazione, 4350 ff.

35 L. 2 August 1999, no. 264; see decision 11 December 2013, no. 302.
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overlapped by the other one, included in Article 36, which states that they “have the right
to a remuneration commensurate to the quantity and quality of their work and in all cases
adequate to ensuring them and their families a free and decent existence.” Workers
apparently have a right, during work or in cases of lost or diminished earning capacity,
not to a mere guarantee of the minimum subsistence or of the material needs of living,
but to a reasonable living standard. Such protection is supposed to be the remuneration
of their (past) contribution to the welfare of society, according to the so-called labor
principle of Article 3. Citizens, even unable to work from birth, enjoy a right to maintenance
and support in minimal terms. This distinction, literally stemming from the constitutional
text, is shared by several decisions of the Constitutional Court.”

Private insurance funds, to which workers voluntarily subscribed in addition to com-
pulsory security under public shelter, are also considered included in Article 38, and the
Constitutional Court” stated that there is some functional relationship between the two:
in saying so the Court might have exceeded a literal and originalist interpretation of the
constitutional provision, but it probably meant that the legislative power shall predispose
the conditions necessary and sufficient to leave some room, in fiscal and organizational
terms, to the activation of the subsidiary protection, otherwise impossible.™

The Italian social security system started, like in most European countries, from friendly
societies and mutual help unions, which, since the mid-nineteenth century, were often
financed by savings banks and became regulated by statute in 1886:” some common risks
such as illness, accident, unemployment, handicap, and death were shared among the
associates of these voluntary associations of workers. State interventions began in 1898,*
when an insurance against accidents was made compulsory for industrial workers and a
national insurance fund for disability and old age was founded with State support."' After
World War I the number of risks covered by insurance was extended and at the same time
disability and old age insurance was rendered compulsory for more than 12 million
workers* through the creation of a factory worker national insurance fund for invalidity
and aging (CNAS), converted in 1933 into INPS,* public agency whose competence was
progressively increased in the following years. The last reform before the War and the
Constitution was introduced in 1939, with the creation of compulsory insurances against

36 Seeabove all decision 5 February 1986, no. 31, Giur. cost., 1986, 164 ff., with note by A. Andreani, Assistenza,
mutualita e “terza via”; il dilemma delle pensioni al minimo.

37 Decision 28 July 2000, no. 393, Giur. cost., 2000, 2757.

38 An overview of the constitutional problems of the Italian social security system in M. Cinelli, Diritto alla
previdenza sociale, Torino, 2012, and M. Persiani, Diritto della previdenza sociale, Padova, 2012.

39 L. 15 April 1886, no. 3818.

40 L. 17 March 1898, no. 80.

41 L.17 July 1898, no. 350.

42 D.gslgt. 21 April 1919, no. 603.

43 R.D.lIgs. 27 March 1933, n. 371.
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unemployment and tuberculosis, of family subsidies and salary integrations in case of
reduced work hours; retirement age was set at 60 for men and 55 for women and a survivor
annuity was introduced.

After the Constitution, the 1952 reform* took in the automatic adjustment of retirement
treatments to inflation and the minimum integration, in order to grant a very low treatment
to workers with insufficient length of service. At the end of the 1950s the compulsory
insurance for unemployment, old age, and survivors was extended to categories previously
not covered, like farmers, craftsmen, and tradesmen. The constitutional project was thus
considered completed.

Since then, several legislative measures have concerned the retirement system: in 1969,*
the capitalization was set aside to give way to the retributory formula, which disengages
the level of retirement benefit from the total amount of individual contributions, linking
it to the salary of the last work years. The same statute introduced both a social benefit for
citizens elder than 65 never insured and lacking a minimum income, and a seniority
retirement system for workers with more than thirty-five years of contributions though
younger than 60 or 55. This reform, together with the automatic adjustment to inflation,
made the financial burden unbearable. The last strikes were a 1984 statute® eliminating
all reference to social or economic conditions from inability benefits, now linked only to
sanitary conditions, and the 1990 statute’ equalizing self-employed workers to the
dependent ones calculating their retirement benefits on the contributions of the last ten
years only, irrespectively of former payments.

This trend was reversed only in 1992. The Amato reform™ lifted the minimum retire-
ment age to 65 for men and 60 for women. The Dini reform® returned to the contributory
system, to be fully implemented only after 2012. Further restrictions for the sake of public
finances were introduced by the Prodi reform of 2007,” which applied to seniority retire-
ment the achievement of a number being the sum of years of age and years of work, and
the Tremonti-Sacconi reform of 2009, lifting women’s retirement age to 65. Finally, in
2011, the two agencies in charge of civil servants’ and private workers’ benefits were melted
in one, and in the same year the Fornero reform™ introduced fixed-term employment
contracts as well as incentives for employers to hire permanent workers, the results of
which are still partially uncertain.

44 1.4 April 1952, no. 218.

45 L. 30 April 1969, no. 153, Brodolini statute.

46 L. 12 June 1984, no. 222.

47 L. 2 August 1990, no. 233.

48 Legislative decree 30 December 1992, no. 503.

49 L. 8 August 1995, no. 335.

50 L.24 December 2007, no. 247.

51 Article 22 ter, D.L 1 July 2009, no. 78, converted into 1. 3 August 2009, no. 102.
52 L.22 December 2011, no. 214.
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Opverall, the national agency, INPS, serves about 90% of the Italian workers, while only
professionals like lawyers, architects, and engineers depend on segregated funds. The
National Institute for Insurance against Accidents at Work (INAIL) presides over the
insurance against accidents, professional diseases, and workplace deaths.

Outside the area of insurance and its perimeter lies the assistance sector, which was
originally undistinguished from health services, that were formally separated only in 1968,
with one of the most important health reform in the Italian administrative history.” This
statute transformed hospitals into health agencies, which were finally inserted in a national
health service ten years later.” In the Italian context, most charitable institutions, from
the middle ages to decades after the unification in 1861, were denominational or at least
shared a denominational character with traditional municipal agencies.” A radical publi-
cization, due to the separation between the Church and State that followed the liberation
of Rome in 1870, was completed in 1890 by the so-called Crispi Statute,* which transformed
all charitable institutions (“opere pie”) from private religious subjects into local public
agencies (Istituzioni pubbliche di assistenza e beneficenza, IPAB), under strict control of
municipalities and Prefects, though the composition of the governing board was left to
their charters, approved by the Central Government directly or by the Prefects. The qual-
ification of all Catholic charities as public subjects was aimed at withdrawing assistance
to poor people, in condition both of sickness and health of body and mind, and their
education or vocational education, from the influence of the Church. The condition of the
poor and their entitlement did not change substantially,” though the selection of the subjects
in need and the assignment of benefits were now regulated more in detail.

When the Republican Constitution came into force, some scholars began to talk about
a full substantive right,”® while other authors preferred to use less demanding formulas,
like “rights in an improper sense” or “collective expectations.”™ After more than fifty
years constitutional and administrative law, scholars are still divided about the possibility
for the person in need to compel public institution to provide a service and the existence
of a limit imposed by the availability of adequate financial resources. Some speak of a

53 L.12 February 1968, no. 132, called “legge Mariotti”.

54 L.23 December 1978, no. 833.

55 See for instance, M. Mazziotti di Celso, Assistenza (profili costituzionali), Enc. dir., II1, Milano, 1958, 749 ff.;
C. Cardia, Assistenza e beneficienza, Enc. giur. Treccani, Roma, 1988, 4.

56 L.17 July 1890, no. 6972 and R.D. 5 February 1891, no. 99.

57 Not even after R.D. 30 December 1923, no. 2841.

58 Such as for instance M.S. Giannini, Profili costituzionali della protezione sociale delle categorie lavoratrici,
Riv. giur. lav., 1953, 1, 8 ff; A. Romano, L’assistenza e la Costituzione, Amm. it., 1962, 103 ff.

59 V. Crisafulli, Costituzione e protezione sociale, in La Costituzione e le sue disposizioni di principio, Milano,
1952, 135 ff.

60 A. Barettoni Arleri, L’assistenza nell’attuale momento normativo ed interpretativo, Riv. infort., 1976, 11, 410

ff.
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financially conditioned right;"" others refer to the right to life to define assistance as a
corollary and to deny any limitations.”

From the viewpoint of the public structure governing the service, Article 38 mentions
the Republic as responsible subject with reference to assistance, while Article 117 in its
original formulation referred charity to the regional competence: the Constitutional Court
at least once” seemed to accept such a division of competences. More recently, yet, the
subject matter has been considered unified, even before the constitutional reform of 2001,
which leaves it in the residual competence of the Regions. The administrative functions
have been devolved to the Regions progressively, in 1972, 1977, and 1998.** Actually, the
1977 decree went much further, devolving most administrative functions directly to the
municipalities, implying the suppression of all the IPABs and the complete publicization
of charitable institutions, independently from their origins and charters. The Constitutional
Court considered this reform incompatible with the absence of express delegation from
the Parliament to Government along this line, as well as with the pluralism of charitable
institutions implicit in Articles 2 and 38.” Again in 1988, the Court declared unconstitu-
tional the 1890 Crispi statute for imposing a public imprinting on all the IPABs, while
pluralism and subsidiarity implied leaving room for individual choices on a case-to-case
basis.*® Consequently, since 1990, a State rule has been approved in order to regulate the
regional procedure in order to let charities opt out of the public regime and remain in the
private one.”” In 2000, a year before the constitutional reform, a framework statute® stated
the new principles for the regional laws. Article 2 of this statute clearly mentions a fully
protected right to the enjoyment of the newly integrated system of services, in terms of
universalism, extending the benefits provided to all Italian and European citizens as well
as non-EU citizens who have been permitted to stay with preference for subjects under
the poverty line or with total or partial disability of physical or psychical nature, or with
problems of access to active social life or to the job market.

61 F.C. Rampulla, L.P. Tronconi, I servizi sociali: dalla parcellizzazione ad un sistema integrato nella legge-
quadro, Not. giur. reg., 2001, 137 ff.

62 See M. Mazziotti di Celso, Assistenza (profili costituzionali), supra note 56, cit., 752.

63 Decision 24 July 1972, no. 139, Giur. cost., 1972, 1397.

64 D.P.R. 15 January 1972, no. 9; D.P.R. 24 July 1977, no. 616; D.Igs. 31 March 1998, no. 112.

65 Decision 30 July 1981, no. 173, Giur. cost., 1981, 1508.

66 Decision 24 March 1988, no. 396, Giur. cost., 1988, 1744, with note by U. De Siervo, La tormentata fine delle
IPAB. See also A. Pajno, Assistenza e beneficenza fra pubblico e privato nella giurisprudenza della Corte cos-
tituzionale, Dir. proc. amm., 1993, 1, 50 ff.

67 D.P.C.M. 16 February 1990.

68 L. 8 November 2000, no. 328. See also Lgs. D.4 May 2001, no. 207. Some indexes now indicate the basis of
a possible option for the private law formula: the associative character, the private foundation, the religious
inspiration, and the original will of the founders.
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10.4 THE RIGHT TO HOUSING

The provisions of the Constitution do not expressly provide a full right to housing. Actually,
Article 47, in encouraging private saving in all forms, asks the Republic to promote “the
ownership of house and directly cultivated land.” In other words, the Constitutional
Assembly accepted the proposal of MP Zerbi regarding the protection of house ownership
as a peculiar aspect of savings.”

It was the Constitutional Court that carved out a social right to housing from the
ambiguous formulation of Article 47. Initially, in 1976, it declared housing a target of “high
social relevance”” and then, in 1983, “a primary value.””' Finally, in the latter half of the
1980s, it recognized the existence of a social right to housing founded on Article 47.2, even
defining it fundamental beyond the scope of the pertinent constitutional provisions.”* The
legislation stated that the full right to housing is a form of human dignity to be maximized.”
A few months later” the right to housing was labeled inviolable, as a milestone of the
welfare state, according to Article 2 of the Constitution. With a partial retreat, in 1989,”
however, the Court started to condition the full enjoyment of the right to housing on the
financial capacity of the State in a given historical situation; the availability of adequate
resources thus became a precondition for the fulfillment of these obligations of public
powers and for the justiciability or even the very existence of this social right. Since then
the Court has never strayed from this line, affording the legislator room to set the aims,
approve the available means for them, and allotting the desired resources.” In conclusion,
according to this case law, the right to housing has been converted into a bunch of policies
for providing rent control in the private housing market, to integrate the market output
by building council houses, to favor the ownership of a house for large groups of the pop-
ulation,” to promote the cheap access to publicly owned apartments as tenants.”®

69 See G.F. Ferrari, La tutela dell'abitazione tra normativa vigente e prospettive, in AA.VV., La casa di abitazione
tra normativa vigente e prospettive, Milano, 1986, 99-125.

70 Decision 28 July 1976, no. 193, Giur. cost., 1976, 1201 ff.

71 Decision 28 July 1983, no. 252, Giur. cost., 1983, 1516 ff.

72 Decisions 20 April 1988, n. 404, Giur. cost., 1988, 1789, with note by A. Pace, Il convivente more uxorio, il
“separato in casa” e il cd. Diritto fondamentale all' abitazione, and by R.Lenzi, La famiglia di fattoi e la locazione
della casa di abitazione, and 25 February 1988, no. 217, Giur. cost., 1988, 833, with note by G.F. Ferrari,
Diritto alla casa e interesse nazionale.

73 See M. Benvenuti, Diritti sociali, in Digesto disc. pubbl., Torino, 2012, 223 ff.

74 Decision 7 April 1988, no. 404, Giur. cost., 1988, 1789 ff.

75 Decision 18 May 1989, no. 252, Giur. cost., 1989, 1174 ff.

76 Decisions 3 February 1994, no. 19, Giur. cost., 1994, 136; 5 May 1994, no. 169, Giur. cost., 1994, 1507; 15 April
1996, no. 121, Giur. cost., 1996, 1029.

77 Italy has the highest percentage of ownership houses in Europe: 81%, according to the 2012 Censis-ABI
Report.

78 S. Civitarese Matteucci, L’evoluzione della politica della casa in Italia, Riv. trim. dir. pubbl., 2010, 163 ff.
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Social housing as a matter of legislative intervention was not contemplated in the
original text of the 1948 Constitution, nor is it in the revised text of its Title V. Yet sectors
such as “town and country planning,” “low-cost housing,” or “housing under agreed con-
ditions” have long been occupied by the Parliament with a huge amount of measures, often
quite complicated, due either to the lack of coordination between different administrative
policies or to the definition of the lot of beneficiaries. At the end of the nineteenth century,
the massive urbanization compelled municipalities to promote housing campaigns, and
the State promptly reacted by regulating local experiments” and authorizing special loans
by saving or local banks in favor of friendly societies or cooperation companies and funds,
without getting involved in direct building activities. In the first half of the twentieth cen-
tury, three social housing codes were approved,” but only after 1950 has the State entered
this field as a direct player, through insurance institutions like INA-Casa or funds supported
by a national agency (Gescal), since 1963.” In 1971, the State decided, by approving Statute
865,” to reorganize all the public entities operating in the social housing sector, also at the
local level (IACP) and to assume a stricter coordination role; at the same time, given the
implementation of the regional reform in 1970, it had to give up some management powers,
devolving them to the Regions. In 1978,% a fair rent system was introduced, in order to
control rents with reference to low-class tenants and make them have an easier access to
social housing. This system, yet, was accused of jeopardizing the flexibility of the housing
market, but it took twenty years to replace it with public subsidies for rents offered on the
free market.* Also in 1978, another statute®’ tried to provide popular houses built on dis-
missed public estates to be restored, and to coordinate public efforts through a ten-year
plan. Finally, in 1998, the legislative decree no. 112/1998, already cited, devolved other
functions in the sector to the Regions, while the State remained competent for the definition
of the basic elements of social housing as minimum standards of the national service.*

The constitutional revision of 2001 then traced the new division of competences between
State and Regions. As mentioned above, the new text of Title V does not include social
housing in any legislative subject matter, either State or regional. It is assumed that “town
and country planning” and “landscape protection” are concurrent sectors, and it is up to
the State to enforce a minimum standard of social services throughout the Nation, while
regions have exclusive power to regulate the use of public estates to be used for social

79 L. 31 May 1903, no. 251, Luzzati statute.

80 R.D. 27 February 1908, no. 89; R.D.L. 30 November 1919, no. 2318; R.D. 28 April 1938, no. 1165.

81 M. Nigro, L'edilizia popolare ed economica come servizio pubblico (considerazioni generali), Riv. trim. dir.
pubbl., 1957, 119; G. Roehrssen, Edilizia, Enc. dir., XIV, Milano, 1965, 320 ff.

82 L.22 October 1971.

83 L.27 July 1978, no. 392.

84 L.9 December 1998, no. 431.

85 L.5 August 1978, no. 457.

86 See P. Urbani, L’edilizia residenziale pubblica tra Stato e autonomie locali, Riv. giur. urb., 2010, 491 ff.

219



G1USEPPE FRANCO FERRARI

housing.” Social housing becomes therefore a composed matter, including all measures
designed to the full enjoyment of the right to housing. More recently, the national Parlia-
ment has approved a massive plan directly managed by the center in order to provide more
than 20,000 new houses at a publicly supported rent.* In 2007,” another national statute
introduced taxation benefits for renters who accept contracts favoring poor tenants. And
in 2008, the Parliament has again approved a pack of measures including real estate funds
provided by the State or by public/private partnerships to build popular houses, fiscal
facilities for such houses, sale of public properties and of council houses to tenants, and
other special programs.

Some remarks must be dedicated to the housing entitlements of non-citizens. The
Italian system is quite generous in terms of its treatment of foreigners, even from the
viewpoint of social rights. Since 1998,” foreigners have enjoyed access to social housing
on an equal footing with Italian citizens, under the following conditions: they need to have
obtained a residence permit of at least two years or alternately to have the status of refugee
or another protected position; they also have to be employees or self-employed. Any limi-
tations on the access of non-citizens to social housing by public agencies is considered
discriminatory. The Constitutional Court has declared housing for non-citizens an invio-
lable social right.”

10.5 THE RIGHT TO HEALTH

Article 32 of the Constitution states, as already underlined, that “The Republic safeguards
health as a fundamental right of the individual and as a collective interest, and guarantees
free medical care to the indigent.” Such a provision was the first one in Europe, given that
there was no such reference both in the German Basic Law and in the French Charter of

87 Constitutional Court decisions 21 March 2007, no. 94 and 26 March 2010, n. 121, Giur. cost., 2007, 902 and
2010, 1358.

88 L. 8 February 2001, no. 21.

89 L. 8 February, no. 9.

90 Law-decree 26 June 2008, no. 112, converted in law 6 August 2008, no. 133. See A. Venturi, Dalla legge obi-
ettivo al Piano nazionale di edilizia abitativa: il (ri)accentramento (non sempre opportune) di settori strategici
per leconomia nazionale, Le Regioni, 2010, 1378 ff.

91 Legislative decree 25 July 1998, no. 286, Article 40.6.

92 Decision 2 December 2005, n. 432, Giur. cost., 2005, 4657, with notes by F.Rimoli, Cittadinanza, eguaglianza
e diritti sociali: qui passa lo straniero, 4675 and M. Gnes, 1l diritto degli stranieri extracomunitari nella non
irragionevole discriminazione in materia di agevolazioni sociali, 4681. See F. Biondi Dal Monte, I livelli
essenziali delle prestazioni e il diritto all'abitazione degli stranieri, in G. Campanelli, M. Carducci, N. Grasso,
V. Tondi della Mura (Eds.), Diritto costituzionale e diritto amministrativo: un confronto giurisprudenziale,
Torino, 2010, 213 ff.; G.F. Ferrari, La condizione giuridica del non cittadino tra storia e comparazione, in Lo
statuto costituzionale del non cittadino, Napoli, 2010, 461-541.
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1946.” It is clear, first of all, that the right is guaranteed to everybody, not just to citizens,
and that in this way the principle of inviolability of rights is concretized in the social
sphere.”

Italian scholarship has traditionally divided the right to health into two components.
The opposition or antagonistic side refers to the defense of the psycho-physical integrity:
every individual has the right to refuse any intervention on his/her body that might nega-
tively influence his/her state of health. The most important application of this meaning
resides in the case law on biological damage, directly deriving from any injury to health,
regardless of the diminution of earning capacity and of moral distress, as well as age, pro-
fession and social conditions. The pretense or claim entails the entitlement to services
from public powers, including freedom of choice in terms of health care treatments, among
personal doctors, between public and private structures, possibly even inside public
structures. In the 1950s and 1960s many constitutional law scholars considered this claim
a mere programmatic expectation or the subjective side of a policy statement, more than
a real precept, while no doubt could exist about the direct and immediate justiciability of
the negative element. Since the Court qualified all constitutional provisions as prescriptive,
though the implementation of some of them can be put off,” it is clear that the claim ele-
ment presupposes the interposition of statutes and administrative acts creating structures
before it can be satisfied, but when such a structure already exists, real subjective rights
come to existence.

The Court has denied that an individual has the constitutional right to choose between
private and public structures, when public finance covers the expenses.” A full freedom
of choice between doctors or therapies, therefore, operates only when the service is paid
by the private citizen.” It is not, however, an absolute value, but a principle that is instru-
mental to right to health and right to free enterprise. Free treatments are guaranteed to
indigent persons only and not to all,”® though the National Health Service tends to be
available to all, on condition of the payment of a fee for some treatments.

93 See M. Luciani, Salute - 1) Diritto alla salute - dir. Cost., Enc. giur. Treccani, Roma, 1991.

94 Seee.g. L. Montuschi, Article 32,in G. Branca (Ed.), Commentario alla Costituzione (G.Branca Ed.), Bologna,
1976, 146 ff.; R. Balduzzi, D. Servetti, La garanzia costituzionale del diritto alla salute e la sua attuazione nel
Servizio sanitario nazionale, in R. Balduzzi, G. Carpani (Eds.), Manuale di diritto sanitario, Bologna, 2013,
23 ff.

95 Decision 26 January 1957, no. 1, Giur. cost., 1957, 1.

96 Decisions 26 May 2005, no. 200, Giur. cost., 2005, 1761; 30 July 1997, no. 293, Giur. cost., 1997, 2667; 28 July
1995, no. 416, Giur. cost., 1995, 2978; 14 April 1987, no. 173, Giur. cost., 1987, 1251; 10 November 1982, no.
175, Giur. cost., 1982, 1981.

97 See L. Cuocolo, Lo strano caso della “costituzionalita sopravvenuta” e il principio di libera scelta del medico,
Giur. cost., 2005, 1768.

98 Decisions 10 November 1982, no. 175, Giur. cost., 1982, 1981; 18 November 1983, no. 212, Giur. cost., 1983,
1263; 27 October 1988, no. 992, Giur. cost., 1988, 4673; 10 July 1990, no. 455, Giur. cost., 1990, 2732.
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As far as the sanitary structures are concerned, during the nineteenth century, public
powers only engaged in taking care of hygiene and public order, while charitable institutions
provided both assistance and health care to hospitalized persons. A complete separation
of assistance and health care came only with the creation of the Ministry of Health in 1958”
and the hospital reform of 1968, which transformed all public hospitals in public agencies
with the exclusive responsibility of hospital health care.'” This same statute introduced a
national planning procedure, although in 1970 the Regions were effectively created, and
the administrative functions were soon devolved to them."” The 1977 decree integrating
the transfer of competences to ordinary Regions included the first definition of “health
and hospital care” as a subject matter, including in it “promotion, preservation and
recovery of the state of physical and psychic welfare of the population.”’” The most

193 still in force, which created

important piece of legislation in this sector is the 1978 reform,
the national health service, articulated on a regional basis, and still contains all the general
principles of the subject matter: universality, freedom and equality of access, definition of
essential levels of quality service by function (LEAs), regional planning, service delivering
through local sanitary units (USL) composed by first tier local authorities. Only the last
principle has been somewhat changed in the 1990s, due to the need to reduce the political
engagement of public healthcare administrators,'” by putting the USLs under direct
regional control and emphasizing their managerial character. Also, the Parliament and
Government have tried to bring in a stricter planning relationship between service levels
and available resources.

The constitutional reform of 2001 has changed the dividing line between State and
Regions in the health care area: there is now a concurring competence in the “health pro-
tection” sector (no longer called “sanitary and hospital assistance”), while the State has an
exclusive legislative power in determining “the essential levels of the services concerning
civil and social rights to be guaranteed all over the national territory.” The definition of
the LEAs thus has now constitutional protection.'” The Court admits that the State defi-

99 L. 13 July 1958, no. 296.

100 L. 12 February 1968, no. 132, legge Mariotti.

101 D.P.R. 10 January 1972, no. 4.

102 D.P.R. 24 July 1977, no. 616, Article 27 and 31.

103 L. 23 December 1978, no. 833; see F.A. Roversi Monaco (Ed.), Il servizio sanitario nazionale, Milano, 1979;
G. Cilione, Diritto sanitario, Rimini, 2003.

104 Delegation L. 23 October 1992, no. 421; legislative decree 30 December 1992, no. 502; legislative decree
7 December 1993, no. 517; legislative decree 19 June 1999, no. 229.

105 D.P.C.M. 29 November 2001, revised by D.P.C.M. 23 April 2008. Then a Law-decree, 13 September 2012,
no. 158, converted into L. 8 November 2012, no. 189.
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nition of LEAs can limit the autonomy of both ordinary'® and special Regions,"” even
when such definitions go back to years earlier than the 2001 reform'® (however analytical
109

and changeable they may be) ™, though the State cannot abuse such an instrument in order
to expropriate regional competences.'' It is still controversial whether the LEAs can be
used to define the quality standard of health services or organizational levels as well.'"!
Some ambiguity is also present in the case law concerning the nature of the LEAs, viz.
whether they impose public expenses automatically, giving rise to fully protected rights,
or they may fix an amount of expenditure and consequentially authorize curtailments of

services when the ceiling is reached.'"”

10.6 THE EFFECTIVE GUARANTEE OF SOCIAL RIGHTS

If social rights have to be assessed not only in the books but also in action, a look at
financial data is necessary. It is well known that in the last three years or so, under strong
pressure by the European Union and the global financial and rating institutions, Italy has
severely cut current expenses and increased taxation to the limits of sustainability, though
the amount of public debt is still enormous, due to the entity of its service, which prevents
serious reductions in total terms. Within this framework, in the annual budget, the expenses
dedicated to housing and town planning, regional competence, declined from 890 million
Euros in 2009 to 710 in 2010, 436 in 2011, 510 in 2012, 490 in 2013; direct health expenses
from 841 in 2009 to 766 in 2010, 739 in 2011, 731 in 2012, 724 in 2013, though some
Regions, mostly in the South, have not respected their ceilings and have been compelled
to find supplementary resources ex post; even school expenses, in an area that had to be
curtailed from 44 billion Euros in 2009 to 42 in 2011, 41 in 2012, 40.5 in 2013; university
expenses from 8.5 billion Euros in 2009 to about 8 in 2011 and 2012, and 7.5 in 2013. Social

106 Decision 31 March 2006, no. 134, Giur. cost., 2006, 1249, with notes by L. Cuocolo, Livelli essenziali: allegro,
non troppo, 1264 ff; S. Pesaresi, Article 117, comma 2, let.m, Cost.: la determinazione anche delle prestazioni?
Tra riserva di legge e leale collaborazione, possibili reviviscenze del potere di indirizzo e coordinamento, 1273
ff.

107 Decision 8 March 2013, no. 36, Giur. cost., 2013, 649; 16 July 2012, no. 187, Giur. cost., 2012, 2714, with note
by F. Mannella, Concorrenza di competenze e potesta regolamentare nella disciplina del ticket sanitario, 3751
ff.

108 Decisions 10 June 2010, no. 207, Giur. cost., 2010, 2403.

109 Decisions 31 March 2006, no. 134, Giur. cost., 2006, 1249 and 11 July 2008, no. 271, Giur. cost., 2008, 3049,
with note by G.U. Rescigno, Variazioni sulle leggi provvedimento (o meglio sulle leggi al posto di provvedimento),
3072.

110 Decisions 10 June 2010, no. 207, Giur. cost., 2010, 2403.

111 In favor of the first solution decision, 25 March 2005, no. 120, Giur. cost., 2005, 1045 and 14 November 2008,
no. 371, Giur. cost., 2008, 4420; for the second, 31 March 2006, no. 134, cited; 23 May 2008, no. 168, Giur.
cost., 2008, 2026; 27 ]uly 2011, no. 248, Giur. cost., 2011, 3181.

112 Decisions 13 June 2008, no. 203, Giur. cost., 2008, 2304 and 11 July 2008, no. 271, Giur. cost., 2008, 3049.
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and family policies, to the contrary, cost 25.372 million E. in 2009, 25.654 in 2010, 30.736
in 2011, 30.827 in 2012, 31.404 in 2013; social insurance grew too from 73.996 million
Euros in 2009 to 77.255 in 2010, to decrease to 71.989 in 2011, 74.036 in 2012, 75.403 in
2013; work policies varied from a cost of 2.934 million Euros in 2009 to 2.727 in 2010,
5.678 in 2011, to 4.239 in 2012, to 4.111 in 2013.""

Having a look at the individual “missions” of the budget, and considering also the
expenses of the Regions, the global sanitary expense amounted in 2011 to 112 billion Euros,
equaling 7.1% of the GDP. Italy is therefore only 14th in Europe, in a list lead by the
Netherlands with 4.050 dollars per inhabitant per year, versus 1.842 of Italy, more than
3.000 of France and Germany, 2.857 of the U.K. Italian sanitary expenses are 24% lower
than the average EU level, while pharmaceutical expenses are 14.5% lower.""* The global
deficit of the NHS has decreased from 5.7 billion Euros in 2005 to 1.3 in 2011 and is con-
centrated in five Regions, three of which in the South (Campania, Calabria, Sardinia).

Given that it has one of the highest percentages of house ownership in Europe, behind

115

only ” Spain and Greece, Italy has a house market where rented houses and popular or
council housing only account for a small percentage of the total (8% and 11%, respectively).
The large wave of immigrants in the last fifteen years has jeopardized the efficiency of such
social housing. The number of social houses available to locals and foreigners is insufficient,
while there is a growing trend toward reducing land consumption, which makes building
new houses more difficult. Furthermore, the system shows a worrying incapacity of
recovering unpaid rents, so that the percentage of insolvency in social housing is very high.

Expenses for social benefits of various nature amount to about 17% of the GNP.
Inability benefits, traditional proxy of unemployment subsidies, are more than 2.5 million,"'®
and almost half a million also enjoy a special accompaniment indemnity. Minimum inte-
gration benefits amounted in 2011 to 3.805.000 and they are likely to have increased in
years of sharp economic crisis.

Local services, like kindergarten schools or house services for the elderly, are distributed
in an irregular way. Many northern regions cover the entire demand and offer good-
quality performances, while other insular and southern regions have limited offer and
mediocre quality. Territorial homogeneity is still a mirage.

In order to achieve a full rationalization of her welfare state, Italy still has apparently
a long way to go.

113 All data from Ministero del’Economia e delle Finanze, Ragioneria generale dello Stato, Note brevi, 2011,
2012, 2013.

114 IX Rapporto sanita Cies-Crea, Tor Vergata University, Roma, 2013.

115 Cittalia, Edilizia sociale, Roma, 2010.

116 2.613, according to Istat data, Roma, 2013.
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10.7 SOCIAL RIGHTS IN THE ITALIAN LEGAL SCHOLARSHIP: THEORETICAL ROOTS
AND CONTEMPORARY DEVELOPMENTS

The classical doctrine of constitutional liberalism that distinguishes between negative liberty
and positive liberty'"” assigns a status of “constitutional marginality” to social rights.""®
The prevailing interpretation of positive liberties identifies them with entitlements neces-
sarily requiring a legislative basis to be effective,'” irrespective of the existence of appro-
priate constitutional provisions. Using the Hohfeldian matrix,'"” one can define social
rights as “claim rights,” that is as justified claims for which it is not possible to identify
correlative obligations.

Against this background and due to the codification of social rights in the Constitution,
the Italian scholarship developed innovative theories on the meaning and efficacy of social
entitlements, though it was methodically influenced by the arguments developed within
the liberal legal tradition. In the first part of the twentieth century as well as in the initial
stage of the Republic,"”" Italian authors moved along the lines of the German school of
thought: they fostered the idea that social rights were at most principles or directives for
the exercise of legislative authority (Staatszielbestimmungen oder Gesetzgebungsauftrige
or principi programmatici).'”

Some scholars attempted to overtake the classical teaching of liberal constitutionalism
through a more sophisticated theory. They interpreted social rights as “constitutionally
protected interests” (interessi costituzionalmente protetti),'” deriving their legal force from
the binding nature of those principles that guide the exercise of legislative authorities
(norme programmatiche). The theory draws a parallelism between constitutionally protected
interests and the general category of legitimate interests coming from the administrative
law tradition. In other words, authors supporting this doctrine construe social rights as
expectations deriving from the existence of constitutional provisions that oblige the legisla-
tive power to fulfill specific (social) interests.

117 See the classical theory elaborated by I. Berlin, Two Concepts of Liberty, in 1. Berlin (Ed.), Four Essays on
Liberty, Oxford, 1969.

118 See B. Pezzini, La decisione sui diritti sociali, Milano, 2001, 1 ff.

119 From a general perspective see K.D. Ewing, Social Rights and Constitutional Law, Publ. Law, 1999, 104 ff.

120 See W. Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning, in W. Hohfeld (Ed.),
Fundamental Legal Conceptions as Applied in Judicial Reasoning, New Haven, 1923, 23-64. See also M.H.
Kramer, Rights Without Trimmings, in M.H. Kramer, N.E. Simmonds, H. Steiner (Eds.), A Debate Over
Rights, Oxford, 2002, 7 ff. See also N. McCormick, Rights, Claims and Remedies, Law and Philosophy, 1979,
337 ff.

121 See V. Crisafulli, La Costituzione e le sue disposizioni di principio, Milano, 1952, 75 ff.

122 See M. Luciani, Diritti sociali, Enc. giur., Roma, 1997, 4 ff. See also E. Denninger, I diritti fondamentali in
Italia e Germania. Abbozzo di un confronto, Diritto pubbl. comp. eur., vol. 3, 2013, 881 ff.

123 V. Crisafulli, La Costituzione e le sue disposizioni di principio, supra note 121, 75 ff.
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Although the theory of “constitutionally protected interests” endeavors to assert the
non-heterogeneity between first-generation and second-generation rights, it ends up
undermining the category of social rights, which tend to be identified with legitimate
interests deserving some kind of constitutional protection. Furthermore, this theoretical
framework does not enfranchise social rights from the need for legislative intermediation
(interpositio legislatoris). On the contrary, the theory justified those scholarly opinions

that construes second-generation rights as “statutory rights,”'**

which require legislative
intervention as condition of existence rather than as requisite for enforceability.

As the Constitution progressively took root in the Italian legal culture, scholars gave
up the methodological framework used to approach the issue of second-generation rights.
The Constitutional Court’s interpretation of provisions concerning social rights accom-
plished the shift in the Italian legal thought, although authors were generally prone to
overcome the liberal background that laid behind the inquiry on this issue.'” However,
when the “constitutional rank” of those rights was finally recognized, some scholars pro-
moted a theory aimed at distinguishing between conditioned and non-conditioned rights
(diritti sociali condizionati/diritti sociali incondizionati). Such an elaboration mirrors the
idea that some rights can be immediately accomplished because they are self-executing,
while others are necessarily contingent to the arrangement of facilities and public accom-
modations (which in turn depends on the financial feasibility of social policies). The former
group includes the right to health, the right to choose an occupation, and the rights per-
taining to the family. The latter embraces the right to education, the right to social assistance
and social security, and the right to housing."*® Within this theoretical framework, condi-
tioned rights are still peremptory norms; they do not belong to the category of statutory
rights that need legislative intervention in order to generate individual entitlements. Nev-
ertheless, conditioned rights need progressive and gradual enforcement (diritti a realiz-
zazione progressiva) by means of ordinary legislation.

Contemporary legal thought justifies the constitutional rank of social rights linking
their recognition to the democratic principle. The theory construes at least some social
rights as pre-requisites for the exercise of the rights to political participation.'”” The resort
to the democratic principle has the merit of somehow overturning the hierarchical rela-

124 See C. Lavagna, Istituzioni di diritto pubblico, Torino, 1982, 425 ff.

125 The liberal background is clearly illustrated by the dialectic between the concept of liberty and the concept
of equality, traditionally interpreted as opposing and non-reconcilable principles. See expecially A. Baldassarre,
Diritti sociali, Enc. giur., vol. XI, Roma, 1989, 6 ff. The author fosters an interpretation of the principle of
equality as Chancengleichheit, that is, as equality of chances of life, rather than as equal distribution of social
entitlements depending only on individual needs and oriented to achieve an ideal standard of absolute
equality.

126 See M. Luciani, Diritti sociali, supra note 122, 30-31.

127 The most appropriate example being the right to education. See A. Baldassarre, Diritti sociali, supra note
125, 6 ff. and A. Barbera, Le basi filosofiche del costituzionalismo, Roma-Bari, 2003, 32 ff. See also A. Pintore,
I diritti della democrazia, Roma-Bari, 2003.
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tionship between civil and social rights. In light of this assumption, even the issue of the
financial viability of the recognition of social rights ends up being reshaped: the economic
and budgetary constraints and the rights d contenu social are indeed the object of an

' which privileges the latter against the former.

“unequal balancing process,”

The latest developments of legal scholarship concerning social rights are probably those
studies that analyze the case law of the European Court of Human Rights (ECtHR)
exploring carefully the influence of supranational adjudication of (at least) some social
rights over domestic case law.'” Indeed the ECtHR has developed a significant case law
on social entitlements that can be at least indirectly derived from those rights that are
expressly enshrined in the European Convention on Human Rights (ECHR). The most
appropriate example is the right to social security, which is protected as a specific type of
the pecuniary rights recognized in Article 1, Protocol 1 ECHR." Even if the ECtHR and
the Italian Constitutional Court perform an adjudication of social claims based on different
standards of scrutiny, which in turn depends on the different nature of their parameters,
the most relevant outcome of the incoming dialogue between the two Courts seems to be
the progressive approaching of the model of reasoning. In the end, both the ECtHR and
the Italian Constitutional Court share the belief that the classification of rights either in
generations or in substantive categories (civil, social, political) does not impact the level
of protection they deserve."'

Irrespective of the recognition of the constitutional rank of social rights as well as, in

132

a broader perspective, of the indivisibility among categories of rights, ™ the Italian legal

scholarship still isolates second-generation rights when approaching the topic of funda-
mental rights. As a consequence, many studies on the protection of rights do not include
social rights'” in the uncertain and somehow fading category of fundamental rights.

128 M. Luciani, Economia nel diritto costituzionale, Dig. disc. pubbl., vol. V, Torino, 1990, 380 ff.

129 See A. Guazzarotti, Giurisprudenza CEDU e giurisprudenza costituzionale sui diritti sociali a confronto,
available at http://www.gruppodipisa.it/wp-content/uploads/2012/09/GuazzarottiDEF.pdf, last access
17 October 2015.

130 See Gaygusuz v. Austria, 31 August 1996, par. 36-37 and 41 and Azinas v. Cipro, 20 June 2002, par. 28.

131 G. Romeo, Civil rights v. social rights nella giurisprudenza della Corte europea dei diritti dell’'uomo: c’é un
giudice a Strasburgo per i diritti sociali?, in L. Mezzetti, A. Morrone (Eds.), Lo strumento costituzionale
dell’ordine pubblico europeo, Torino, 2011, p. 487 ff.

132 See G. Azzariti, Brevi notazioni sulle trasformazioni del diritto costituzionale e sulle sorti del diritto del lavoro
in Europa, available at http://archivio.rivistaaic.it/dottrina/libertadiritti/azzariti.html, last access 17 October
2015 and S. Rodota, La Carta come atto politico e come documento giuridico, in Riscrivere i diritti in Europa.
Introduzione alla Carta dei diritti fondamentali dell’'Unione europea, Bologna, 2001, 73 ff.

133 See, for example C. Amirante, Diritti fondamentali e diritti sociali nella giurisprudenza costituzionale, and
R. Granata, Diritti fondamentali e diritti sociali tra giudice costituzionale e giudice comune, in M.A., Diritti
di liberta e diritti sociali tra giudice costituzionale e giudice comune, Napoli, 1999, respectively, pp. 233-272
and pp. 11-20.
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11 SociAL RIGHTS IN JAPAN
Toru Nakajima'

11.1 INTRODUCTION — SOCIAL RIGHTS AS ADDRESSED BY NATIONAL LEGAL
SCHOLARSHIP IN JAPAN

Japanese legal scholars have highly valued social rights as a substantive guarantee of fun-
damental human rights in general. Social rights that are related to the social problems
inherent in capitalist society are perceived as different from other types of rights such as
civil liberties because they require the government to provide certain services or goods.
Despite this, constitutional scholars have not perceived social rights as having a limiting
effect on these other “first-generation” rights. In this sense, the need to protect social rights
has not been questioned among national legal scholars.

An issue has arisen, however, with the Supreme Court of Japan’s denial of the invocation
of the welfare right, one of social rights stipulated in the Japanese Constitution, as an
individual right." This denial is based on widespread perceptions that the courts are con-
stitutionally and institutionally ill suited to adjudicate politically sensitive disputes
involving issues of resource allocation; it is also closely related to a prevailing understanding
in Western style democracies that, in contrast to civil and political rights, social rights,
whether enshrined in international, regional, or domestic instruments, are ideological
aspirations or programmatic goals, dependent on resources for their satisfaction, and
therefore inherently inappropriate for the mechanisms and techniques developed by courts
for the protection of fundamental human rights.” In this context, the most important
question for legal scholarship in Japan involving social rights protection is the normative
force of welfare rights in the courts.

*  Waseda University.

1 The Asahi case, which will be discussed later.

2 Ellie Palmer, Judicial Review, Socio-Economic Rights and the Human Rights Act, (Hart, 2009), p. 1; Asbjorn
Eide, Economic Social and Cultural Rights as Human Rights in A. Eide, Catarina Krause and Allan Rosas
eds., Economic Social and Cultural Rights, 2nd ed., (Kluwer, 2001), pp. 22 ff.
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11.2 CONSTITUTIONAL PROTECTION OF SOoCIAL RIGHTS IN JAPAN

The Japanese Constitution provides for the protection of social rights (Articles 25 to 28)
as follows.”

Article 25.1. All people shall have the right to maintain the minimum standards of
wholesome and cultured living.

2.Inall spheres of life, the State shall use its endeavors for the promotion and extension
of social welfare and security, and of public health.

Article 26.1. All people shall have the right to receive an equal education correspondent
to their ability, as provided by law.

2. All people shall be obligated to have all boys and girls under their protection receive
ordinary education as provided for by law. Such compulsory education shall be free.

Article 27.1. All people shall have the right and the obligation to work.
2. Standards for wages, hours, rest, and other working conditions shall be fixed by law.
Children shall not be exploited.

Article 28. The right of workers to organize and to bargain and act collectively is guaranteed.

In addition,

Article 14 provides that:

1. All of the people are equal under the law and there shall be no discrimination in
political, economic, or social relations because of race, creed, sex, social status, or family
origin.

2. Peers and peerage shall not be recognized.

3. No privilege shall accompany any award of honor, decoration, or any distinction,
nor shall any such award be valid beyond the lifetime of the individual who now holds or
hereafter may receive it.

As noted above, with the exception of “workers” in Article 28, the group entitled these
protections as defined in Japanese Constitution is “all people” according to the official
translation. However, in Japanese, it is referred to as “subete kokumin,” which means
Japanese citizen. Relying upon this wording, both Japanese courts and government have
accorded the constitutional protection of welfare rights, which are among social rights,
only to Japanese people. In support of this restrictive interpretation, it has been argued

3 <www.japan.kantei.go.jp/foreign/constitution_and_government_of_japan/constitution_e.html>.

230



11 SocCIAL RIGHTS IN JAPAN

that the responsibility to fulfill welfare right of foreigners is attributed to their own nations,
since such individuals do not contribute to Japanese financial resources for the distribution
of income to do so. However, it should also be noted that the Japanese government grants
welfare payments to foreigners who reside legally in Japan, as an administrative matter.

Also, the Japanese Constitution defines the debtor of social rights as the State, except
for the rights of workers, for whom the employer is the debtor, including the State as the
employer of public servants. As noted above, the contents of the rights are the right to
welfare (Article 25), the right to receive education (Article 26), the right to work (Article
27), and the rights of workers (Article 28). Although the Constitution refers to these as
“the right(s),” there is no word or phrase concerning the obligations of the legislator,
administration or other actors. Moreover, Article 25.2 refers to the State’s “endeavors”
(rather than “obligations”). The question of whether these stipulations give concrete rights
to the people or did these rights remain abstract, or whether they stand simply as legislative
guidelines, has long been argued in Japanese courts.

The debtor of social rights is the State in general but as for the debtor of the right of
workers, it is the employer including the State as the employer of public servants.

The normative structure of constitutional social rights is similarly vague. There is no
constitutional mechanism of protection vis-d-vis the legislature or any instrument that
ensures protection against the inaction of the legislature under the Japanese Constitution.
In this sense, the welfare right is considered to be a programmatic provision, requiring
only that the government to accomplish a goal. Accordingly, welfare rights can be asserted
before the courts only when it has been transformed into a specific right by statute enacted
by the Diet." The specific content of these rights still has to be left to the broad discretion
of the Diet.

As for welfare rights, some academics have argued that the government has a constitu-
tional obligation to sustain the minimum standard of living stipulated by Article 25,
regardless of national financial situation. However, it is not feasible for the courts to
specify the minimum standard of living in any given case and order the government to
prepare sufficient budget.” For this reason, welfare rights cannot be invoked before the
courts unless such rights have been implemented under statutory requirements. Therefore,
the best means of the courts’ ensuring the efficient social rights protection would be for
them to clearly define the Diet’s discretion. The accumulation of such decisions would
ultimately lead clarification of the standards for social rights protection.

The most important contribution of the Japanese Constitution to the protection of
social rights is the eloquent statement of the constitutional protection of social rights itself.
The protection has been highly valued among Japan’s academics, as it represents a funda-

4 Shigenori Matsui, The Constitution of Japan, (Hart, 2011), p. 156.
5 1Id.,at224.
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mental qualitative change in the traditional means of protecting human rights, and gives
substantive protection to civil liberties.” The problem is that, despite the positive phrases
of the Articles, there is a lack of political will to devote needed resources to protect those
rights. Therefore, it remains necessary to examine beyond the wordings of the Constitution
to give true meaning to these rights.

There has been theory” posited that completely denies the existence of judicially
enforceable welfare rights under Article 25. However, such denial has been criticized as
an infringement on the principles of social justice on which the social rights expressed in
the Constitution were based. A second theory asserts that welfare rights become concrete
only when they are transformed into an actual claim of right by means of legislative
enactment. This is nothing more than a reflection of the entitlement created by the legisla-
tion. In this sense, there is still no recognition that the provision actually obligates the
legislative branch to enact laws that suitably embody the content of the welfare right. A
third theory holds that the welfare right is a concrete right by which the people can demand
that the legislative branch enact laws that give suitable embodiment to the content of the
right.

Among these three theories, the second theory is held by a majority of the national
academics, the third theory is held by a minority, and the first is supported by almost no
one® except the Supreme Court itself.

As noted above, the legislature has primary responsibility for protecting welfare rights
through the enactment of statutes in its broad discretion because of the lack of specificity
within the Constitution on the subject. However, although various legislative bills intended
to embody Article 25 have been enacted to confirm constitutional welfare rights, it is still
necessary for citizens to demand their enactment in a way that suitably embodies the
content of welfare rights both at the Diet and in the courts. Hence, it is the wording of the
pertinent Constitutional Articles, rather than their direct impact on social rights, that is
of primary interest regarding the Constitution’s contribution to the protection of social
rights.

6  Akira Osuka, Welfare Rights, in Percy R. Luney, Jr. and Kazuyuki Takahashi eds., Japanese Constitutional
Law, (University of Tokyo Press, 1993), p. 271.

7  Sakae Wagatsuma, Shin Kenpo to Kihonteki Jinken, in Minpo Kenkyu 8, (Yuhikaku, 1965).

8  Osuka, supra note 6, pp. 274-5.
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11.3 PROTECTION OF SOCIAL RiGHTS UNDER OTHER CONSTITUTIONAL RULES
AND PRINCIPLES

11.3.1 Protection of Equality

In the Horiki case,” because the Child Support Allowance Law prohibited concurrent
payment of child support to a disability pensioner, a blind woman who was living on dis-
ability payments sought further public assistance in the form of child support and filed
suit arguing the unconstitutionality of the ban on concurrent payments based on Article
14 equality rights in addition to Article 25’s “enjoyment of the minimum standards of
wholesome and cultured living” Section 1 of Article 14 provides that “all of the people are
equal under the law and there shall be no discrimination in political, economic, or social
relations because of race, creed, sex, social status or family origin.” Hence, the constitutional
guarantee of equality under the law was used to correct the deficiencies of the system of
social welfare and social security.

The Supreme Court upheld the prohibition because both benefits were regarded
as measures to supplant income. The Court admitted that the Diet should be
allowed very broad discretion to preclude the recipients of one kind of benefits
from receiving similar benefits. Clearly in this case, the Court assumed a defer-
ential attitude with respect to welfare and social security law.

11.3.2 Protection of Legitimate Expectations

Legitimate Expectation in Japanese public law represents a concept of reasonableness in
a situation where a person has an expectation or interest in government services or support
because of long-standing practices or promises. In this sense, it is similar to the principle
of reasonableness, or the quality of being plausible or acceptable to a reasonable person.
This is a view of the majority that results from the above-mentioned judicial deference to
the Diet; for this reason, this protection is not well functioning in Japan.

9 36 Minshu 7 at p. 1235, Supreme Court, Grand Bench, July 7, 1982. See, Lawrence W. Beer and Hiroshi Itoh,
The Case Law of Japan, 1970 through 1990, (University of Washington Press, 1996), pp. 323-327.
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11.3.3 Protection of Vested Rights: In McCullough v. Virginia, 172 U.S. 102
(U.S. 1898)

The court wrote that:

it is not within the power of a legislature to take away rights which have been
once vested by a judgment. Legislation may act on subsequent proceedings,
may abate actions pending, but when those actions have passed into judgment
the power of the legislature to disturb the rights created thereby ceases.

According to this decision, the theory of vested rights protects a person who won a
legal decision from a legislature seeking to overturn the decision.

In the aforementioned Horiki case, the Kobe District Court" admitted the
constitutional guarantee of equality under the law. After the decision, the Child
Support Allowance Law was amended in compliance with the decision, to
repeal the provisions that had been in dispute. Because both the Osaka High
Court'' and the Supreme Court repealed that decision, the Diet overturned the
amendment, consistent with the judicial theory of vested rights.

11.3.4 Precision of Legislation

Although it is very important to understand the precise meaning of a statute, the wordings
of social rights legislations are usually vague because of technical issues, such as an
inability to include changing costs of everyday living promptly. As legislation, wording
should be specific, as social rights legislation, it should be inclusive in nature. The problems
of the precision of social rights legislations in Japan have not been discussed well to date.

11.3.5 Non-retroactivity of Legislation

According to West’s Encyclopedia of American Law, 2nd ed. (Gale, 2005), a
retroactive or retrospective law is one that takes away or impairs vested rights
acquired under existing laws, creates new obligations, imposes new duties, or
attaches a new and different legal effect to transactions or considerations already
past. In criminal law, retroactive legislation that increases the punishment for
acts committed prior to their enactment is unenforceable. The question becomes

10 September 20, 1972, 23 Gyosyu 711.
11 April 22, 1981, 32 Gyosyu 593.
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whether this is also applicable to social rights, especially with regard to welfare
rights.

According to the second theory noted above (p. 4), welfare rights can be asserted before
the courts only when they have been transformed into a specific right through statute
enacted by the Diet. Welfare rights therefore become concrete only when the Diet enacts
laws that embody their contents. If one assumes these to be vested rights, the explanation
of Section 11.3.3 above would be repeated here. However, some academics argue that social
security legislation, once enacted, cannot be curtailed. Inspired by the German theory of
“Normbestandsgarantie,'” they claim that the “right” is not just a statutory entitlement,
but an embodiment of constitutional welfare right,"” and such right cannot be curtailed
by another statute. For instance, the Japanese government recently abolished the system
of increasing benefits for the elderly who live on welfare, thereby lowering their benefits.
This principle, proposed by academics and known as “the prohibition on retrogressive
measures,” does not permit the government to take such measures.

11.3.6 Due Process

The Japanese Constitution protects the rights of criminal suspects and defendants in
Articles 31-40. These rights are generally classified as protecting physical freedoms, but
they may also be viewed as procedural rights. For instance, Article 31 provides that “[N]o
person shall be deprived of life or liberty, nor shall any other criminal penalty be imposed,
except according to procedure established by law” is known as the Due Process clause.
Some academics have argued that this Article should be applied to administrative procedure.
The Supreme Court has generally admitted the point'* but has been ambiguous about the
reach of Article 31 and reluctant to demand fair procedure beyond that required by statute.”

In the Narita International Airport Act case,' the Supreme Court was faced with the
question of whether Article 31 requires administrative agencies to provide the opportunity
for a hearing before issuing an order prohibiting the use of property for public gatherings.
The Supreme Court held that administrative procedure is not wholly exempt from its
application for the simple reason that the procedure is not criminal in nature. Yet, even

12 Gertrude Liibbe-Wolff, Grundrechte als Eingriffsabwehrrechte, (Nomos, 1988), S. 33 ff., 45.; Martin
Gellermann, Grundrechte in einfachgesetzlichen Gewande, (Mohr 2000), S. 406 ff.

13 Toshiyuki Munesue, On Justiciability of Welfare Rights, in Yasuo Hasebe ed., Readings Constitutional Law,
(Nihonhyouronsya,1995), pp. 156-60.

14 Supreme Court, Grand Bench, November 22, 1972 (the Kawasaki Minsho case), 26 Keishu 554.

15 Matsui, supra note 4, p. 112.

16 Supreme Court, Grand Bench, July 1, 1992, 46 Minshu 437.
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when Article 31 is to be applied, the Supreme Court stated that the necessity of an advance
hearing should be decided by balancing the content and nature of the interests involved,
and the degree of restriction, against the nature and degree of public interest and the
necessity for urgency. It concluded that it was not a violation of the “basic philosophy” of
Article 31 for the Transportation Minister to issue the order without affording an oppor-
tunity for a hearing."” Hence, because the Supreme Court has been reluctant to demand
fair procedure beyond the procedure required by statute, Article 31 has not been useful to
protect social rights.

11.3.7 Procedural Rights

It also could be possible to protect welfare rights by means of procedural rights such as
the American theory of New Property.'® Although the Japanese Administrative Procedure
Act of 1993 guarantees procedural rights to administrative agencies, Article 29.2 of the
Public Assistance Act of 1950, one of welfare rights Acts, excludes the provisions of the
Administrative Procedure Act. Therefore, it is still necessary to consider the constitutional
protection of the procedural rights to welfare administration in general. As long as the
courts deny the right of citizens to file suit to demand the payment of welfare assistance
solely based on Article 25, constitutional procedural protections of welfare rights should
be explored further.

11.3.8 Other General Constitutional Principles

While there may be further principles to be discussed, this paper does not address them.

11.4 IMPACT OF INTERNATIONAL PROTECTION OF SOoCIAL RIGHTS

In general, a ratified treaty has the same legal status as domestic law, and also takes
precedence over all related laws, with the exception of the Constitution, under the Japanese
legal system. Therefore, amendment or repeal of pre-existing laws must be undertaken, if
they conflict with the provisions of a ratified treaty, or new laws must be enacted, if treaties
are ratified, that obligate the government to take legislative measures where no such
measures were previously in place.

17 Matsui, supra note 4, p. 112.
18 Charles A. Reich, The New Property, (733 Yale Law Journal, 1964), 73.
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Japan has ratified the International Human Rights Treaties and the optional
protocols adopted by the United Nations as follows.

i) The International Covenant on Economic, Social, and Cultural Rights (ICESCR)
was ratified on June 21, 1979," although the Japanese government reserved the right not
to be bound to progressively introduce free secondary and higher education, the right to
strike for public servants and remuneration on public holidays.”

Japan has not signed the Optional Protocol to the ICESCR, viewing the legal character
of ICESCR, and especially the language regarding “progressive realization” of the rights
set forth in Article 2, as consisting of not legal obligations, but political obligations, and
therefore as not having normative effect.*’ Consequently, the Japanese government has
failed to take any legal or administrative measures as required under the Covenant, con-
sidering it to be not applicable within the Japanese legal framework.

As for the general legal effects of the human rights treaties to which Japan is a contract-
ing party, if a treaty may be seen as self-executing, all of its obligations are in action.
However, the ICESCR is seen as non-self-executing and therefore requires implementing
legislation that will direct or enable Japan to fulfill treaty obligations.

For these reasons, the ICESCR is not directly applicable within the Japanese legal
framework in either substantive or procedural ways.

il) With regard to equal rights, Japan ratified the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW)® on June 25, 1985 and the Interna-
tional Convention on the Elimination of All Forms of Racial Discrimination (CERD) on
December 15, 1995. There is still no comprehensive law that prohibits discrimination
between private individuals, resulting in it being very easy to discriminate on the basis of

19 For an overview of the ratification of Human Rights treaties by Japan, see <wwwl.unm.edu/human-
rts/research/ratification-japan.html>.

20 1) In applying the provisions of paragraph(d) of Article 7 of the ICESCR, Japan reserves the right not be
bound by ‘remuneration for public holidays’ referred to in said provisions; 2) Japan reserves the right not
to be bound by the provisions of sub-paragraph (d) of paragraph 1 of Article 8 of the ICESCR except in
relation to the sectors in which the right referred to in the said provisions is accorded in accordance with
the laws and regulations of Japan at the time of ratification of the Covenant by the Government of Japan;
3) in applying the provisions of sub-paragraphs (b) and (c) of paragraph 2 of Article 13 of the ICESCR, Japan
reserves the right not to be bound ‘in particular by the progressive introduction of free education’ referred
to in the said provisions; 4) recalling the position taken by the Government of Japan, when ratifying the
Convention (No. 87) concerning Freedom of Association and Protection of the Right to organize, that ‘the
police’ referred to in Article 9 of said Convention be interpreted to include the fire service of Japan, the
Government of Japan declares that ‘members of the police’ referred to in paragraph 2 of Article 8 of the
ICESCR, as well as in paragraph 2 of Article 22 be interpreted to include fire service personnel of Japan.

21 See generally, Japan Federation of Bar Associations, Report of JFBA regarding Second Periodic Report by
the Government of Japan under Articles 16 and 17 of the International Covenant on Economic, Social, and
Cultural Rights (2001), <www.nichibenren.or.jp/library/ja/kokusai/humanrights_library/treaty/data/soci-
ety_report_2_en.pdf>.

22 As of December 2013, Japan has neither signed nor ratified the Optional Protocol to the CEDAW.
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race, ethnicity, descent, and so on, in spheres such as employment, housing, customer
service, and marriage.”

Article 14 of the Japanese Constitution prohibits discrimination on the basis of race,
creed, gender, social status, or family origin. The Basic Law for a Gender-Equal Society
(hereinafter cited as the Basic Law) was also enacted in June of 1999. However, the former
has been construed as not seeking substantive equality (equality of outcome), and the latter
does not seek such equality. The text of the Basic Law guarantees merely “equality of
opportunity” between men and women, and contains no provisions prohibiting indirect
discrimination in order to guarantee substantive equality. The Japan Federation of Bar
Associations has insisted that the Basic Law should be revised to enable achievement of
true social equality pursuant to Article 3, in the area of employment, the percentage of
women serving in management positions is extremely low. Under the 1997 revision of the
Equal Employment Opportunity Law, the government eliminated the restrictions in the
Labor Standards Law on women performing overtime work, holiday work, and late-night
work, ostensibly in order to guarantee women greater employment opportunities. Unfor-
tunately, this revision has had the opposite effect of requiring women to work the same
long working hours as men.

iii) Concerning children’s rights, Japan has ratified the following conventions

The UN Convention on the Rights of the Child 1989 (CRC), the Optional Protocol to
the CRC on the Sale of Children, Child Prostitution, and Child Pornography, the Optional
Protocol to the CRC on involvement of Children in Armed Conflict, the Convention
concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms
of Child Labor, and the Convention concerning Minimum Age for Admission to
Employment.

Japan also signed the Hague Convention on the Civil Aspects of International Child
Abduction in January 2014 and law implementing the Convention was subsequently
enacted.

iv) With regard to child health and social welfare since 1961.

Japan has had a universal health care coverage system, under which, almost all children
in Japan are officially covered by health care insurance. However, because of the prolonged
recession and changes in the employment situation, the number of people falling into
arrears with insurance premium payments has been increasing. Insurance cards will not
be issued for those who have not paid for a year or more, and they will then be responsible
for 100% of their medical costs, at least at the start of treatment.” Under such circumstances,
not only parents but also children have tended to refrain from receiving treatment. The

23 Paragraph 29 of the Concluding Observations of the Committee on the Elimination of Racial Discrimination
issued on April 6, 2010, p. 9.
24 1d.

238



11 SocCIAL RIGHTS IN JAPAN

Japanese newspaper “Mainichi,” investigated individual cases and insisted that remedial
measures be taken. The Japanese government then amended the Health Care Law so that
being without an insurance card would not hinder children from receiving a doctor’s
consultation.

The government also provides financial support for low- to moderate-income families
with infants. When a parent has a child who is younger than three years old, the parent
can receive a child allowance from the government unless the parent’s income is more
than the amount specified by the Child Allowance Law.”

v) Related to the right to education.”®

The Japanese Constitution guarantees children’s rights to education. Every person is
obligated to have a child or children under their protection receive ordinary education as
provided for by the Constitution. Six years of elementary school and three years of junior
high school are mandatory, and such compulsory education shall be free. But the Consti-
tution does not guarantee that everyone will be admitted to high schools or universities.

The right to education is also guaranteed for children with disabilities. The Basic Law
of Education requires the government to take measures to make sure that children with
disability can receive sufficient education, depending on their disability level.

Although education was available widely to students who met minimum academic
standards at the upper secondary level through the age of 18, Japan still reserved the right
not to be bound to progressively introduce free secondary and higher education by the
ICESCR. While the percentage of students advancing to high school is unquestionably
high, not all children who want to enroll in a public high school can do so. If the Japanese
government increased the number of students taken in to public high schools, the financial
burden on parents would be reduced.”

vi) For the rights of workers.

Since 1945, Japan has adopted a comprehensive legal framework dealing with labor
conditions including labor relations, labor protection and social security. Labor conditions
are managed mainly by the Ministry of Health, Labor, and Welfare.

Article 6 of the ICESCR requires the State parties to recognize the right to work as
including the right to the opportunity to gain employment to earn living. Article 27 of the
Japanese Constitution guarantees this Right: however, although the Japanese government
states that to achieve and maintain full employment, appropriate and substantial employ-
ment measures should be implemented based on the conditions of the economy and
employment, it has failed to adopt measures to guarantee the right to work. This is consis-
tent with Japan’s status as a capitalist country, as it cannot guarantee the right to be

25 See, the Horiki case discussed above, supra note 9.

26 On Japan’s educational system, see Education by Ministry of Education, Culture, Sports, Science and Tech-
nology, <www.mext.go.jp/english/introduction/1303952.htm>.

27 See, supra note 21.
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employed by private companies. The right to seek unemployment benefits falls within the
provisions of the Employment Insurance Act. The Labor Standards Act regulates standards
for wages, working hours and other working conditions. The Child Welfare Act also sets
limitations on the employment of children.

Article 28 guarantees the rights of workers, including the right to organize or to join
the union, the right to bargain with employers, and the right to collective action. Despite
this, public workers have been deprived of many labor rights.

Due to the recession in Japan since the 1990s, the proportion of non-permanent
workers such as part-time workers, dispatch workers and fixed-term contract workers is
growing in Japan. It is reported that one third of the workforce is non-permanent
employment.”® Even doing the same work as regular workers, their wages, and other labor
conditions are kept lower than regular workers.

The Second Periodic Report by the Government of Japan submitted according to
Articles 16 and 17 of the ICESCR states in paragraph 31 that to “achieve and maintain full
employment, which is the goal of the employment policy, appropriate and substantial
employment measures should be implemented based on the conditions of the economy
and employment.” However, due to the Japanese government’s failure to adopt measures
to guarantee the right to work during two decades, the proportion of non-permanent
workers has grown because of government’s deregulation policies. Its implementation has
diminished individual employment opportunities and could be against Article 6 of the
ICESCR.

Article 28 of the Constitution guarantees “the right of workers to organize and to bargain
and act collectively.” The guarantee of these fundamental rights is grounded in basic ideas
in Article 25, which guarantees the right to a descent livelihood, and aims at the improve-
ment of the economic status of workers, with the guarantee of the right to work and of
standards for working conditions under Article 27 of the Constitution.

According to a decision of the Supreme Court,” “

public employees, unlike workers in
private enterprises, are appointed by the government, which has charge of the affairs of
the State based on the trust of the people, as Article 15 of the Constitution indicates.
Their employer is in substance the whole nation and their obligation is to the whole people.
Naturally, it is not permissible to deprive public officials of the right to organize and of
any other fundamental rights of workers solely on the above basis, but we must recognize

that sufficient grounds exist to impose necessary restrictions on the fundamental workers’

28 The proportion of non-permanent workers was 34.3% in 2010 according to a labour force survey by Ministry
of Internal Affairs and Communications.

29 Supreme Court, Grand Bench, April 25, 1973 (theZennourin case). See, Beer and Itoh, supra note 9, p. 244.

30 Article 15 of the Japanese Constitution provides that the people have the inalienable right to choose their
public officials and to dismiss them.
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rights of public employees based on their special status and the public character of their
services.”

The Supreme Court upheld the ban and applied this reasoning to local public cases™
and to public corporation cases.” Therefore, public employees, including public corporation
employees, have been deprived of the right to strike, and contrary to repeated recommen-
dations from the International Labor Organization (ILO), the Japanese government has
refused to change this.

Although domestic law must be interpreted in conformity with treaty obligations where
possible, the international treaties that pertain to social rights have triggered little change
in Japanese legislation or practice. Japanese courts have been observed as weak in citing
international human rights standards in their decisions.

Moreover, neither international case law nor the European Court of Human Rights or
other regional courts has had any impact on national law regarding social rights.

Japan has not adopted provisions for the Individual Complaints Mechanism established
by The Optional Protocol for the ICCPR and the ICESCR. Consequently, there have been
no social rights cases brought from Japan to international bodies rights protecting bodies
that protect such rights by using such a mechanism. However, there have been ILO recom-
mendations, concerning public employees’ rights mentioned above.

On November 20, 2002, the Government Body of the ILO adopted the interim report
of the Committee on Freedom of Association, recommending the right to establish volun-
tary associations (labor unions) in criminal justice facilities (prisons and detention facilities).
The recommendation takes a severe view of the Japanese public service system as a whole
from the perspective of basic labor rights, and strongly calls for protection of the right to
organize based on ILO Conventions No. 87 and 98 for fire fighters and prison personnel.”
Note that while the ILO Convention allows restrictions on the right to industrial action
for prison personnel, but not on the right to organize.

The Japanese government’s reasoning for the denial of this right was the effect on their
duties when works went on strike. Consequently, the prison system of Japan has been
reformed to be consistent with international human rights standards. However, the pro-
tection of the labor rights such as the right to organize and the right to collective bargaining
also must be changed to meet international standards. To date, this maybe one of the most
important social rights cases brought to international attention from Japan.

31 Supreme Court, Grand Bench, May 21, 1976, 30 Keishu 1178 (the Iwate Teachers Union case).
32 Supreme Court, Grand Bench, May 4, 1977, 31 Keishu 182 (the Nagoya Central Post Office case).
33 See, supra note 21.
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11.5 SocIiAL RIGHTS IN ORDINARY LEGISLATION

There are many laws pertaining to social rights in Japan. Regarding “social security”, the
term often implies and includes income security, health care and social services. Japan
does not have legislation such as the Social Security Act in the United States, but similar
legal systems are recognized in an integrated form.™

The Government Council on Social Security was established, and in 1950, the council
recommended the establishment of a universal social security system. A new Public
Assistance Law was enacted in 1950, providing legal confirmation of the right to claim
social security benefits for those in need of aid, following the Child Welfare Law (1947)
and Welfare Law for Handicapped (1949), before the Social Service Law (1951) was passed.
In the 1960s, the social security system aimed to shift “from selectivism to universalism”
and “from relief to prevention.” The pension and health insurance systems were reformed
and the new systems were implemented in 1961. Since then, national pension and national
health insurance systems include all Japanese.”

The Basic Act on Education, which was promulgated and put into effect in March 1947,
sets forth in more detail the aims and principles of education such as equal opportunity,
compulsory education, co-education, school education, social education, prohibition of
partisan political education, prohibition of religious education for a specific religion in
the national and local public schools, and prohibition of improper control of education
in accordance with the spirit of the Constitution.

In 2006, the Act was revised to place value on public spiritedness and other forms of
the “normative consciousness” that the Japanese people possess, as well as respecting the
traditions and culture that have fostered said consciousness.” Although some academics
have criticized this revision as anachronistic and contrary to the liberal principle of the
Constitution, the Basic Act on Education provides basic aims and principles, and other
educational laws and regulations are made in accordance with the aims and principles of
this law. Such additional educational laws, including the School Education Law dealing
with the organization and management of the school system, the Social Education Law
regulating the activities of social education, and the Law Concerning Organization and
Functions of Local Educational Administration, providing essential particulars on the
system of local boards of education.”

34 See, Yoshimi Kikuchi, recent Trends in the Social Security Law, <www.waseda.jp/hiken/en/jalaw_inf?top-
ics/001kikuchi.html>.

35 Ministry of Foreign Affairs of Japan(MOFA), Social Security in Japan, <www.mofa.go.jp/j_info/japan?
socec/maruo/maruo_5.html>.

36 Ministry of Education, Culture, Sports, Science and Technology(MEXT), Education, <www.mext.go.
jp?english/introduction/1303952.htm>.

37 1d.
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Article 27 of the Constitution pertains to an individual’s right to work, and Article 28
to the rights of workers. The former requires that working conditions should be regulated
by ordinary legislations, such as the Labor Standards Act, the Labor Contract Act, the
Minimum Wages Act, etc.”

Article 28 of the Constitution protects workers’ rights to organize, bargain, and act
collectively without any restrictions™ while Article 8 of the ICESCR “adds that such right
exists ‘provided that it is exercised in conformity with the laws of the particular country.”
This is reflective of a strong resolution never to repeat the harsh oppression of worker
movements during pre-World War II times.* However, as mentioned earlier, all govern-
ment workers and employees, regardless of the nature of their work, are prohibited from
the exercise of the right to strike as follows:

a. Police Officers, fire fighters, prison guards, and Maritime Safety Agency officers are
denied all fundamental labor rights including the right to organize.

b. Non-managerial administrative desk employees of national and local governmental
bodies are denied the right to bargain collectively, as well as the right to strike.

c. Employees of national enterprises and local public corporations are restricted in their
exercise of the right to bargain collectively as well as the right to strike.

d. Employees and workers in telecommunications and coal mines are restricted in their
exercise of the right to strike.

e. Employees of enterprises of public import, such as transportation, postal office,
telecommunications, water, gas, and medical institutions, are restricted in their exercise
of the right to strike.

Constitutional topics concerning labor rights has long focused on the right to strike
for employees of government and public enterprises, who have been prohibited from
exercise of these rights. Japan has ratified six of the eight core ILO labor conventions.
However, further measures are needed to comply with the commitments Japan accepted
in the ILO’s Declaration on Fundamental Principles and Rights at Work and its 2008 Social
Justice Declaration.*

38 See in detail, Labor Laws of Japan, The Japan Institute for Labour Policy and Training,
<www jil.go.jp/english/archives/library/Laws.htm>.

39 Article 40 of the Italian Constitution of 1947 and the Preamble to the French Constitution of the Fourth
Republic are examples of the constitutional protection of the right to strike, although both explicitly note
that a legal restriction would accompany the exercise of such right. The Basic Law for the Federal Republic
of Germany of 1949 mentions the right to organize, but not the right to strike.

40 Hideki Mori, Workers’ Rights in Japanese Labor Praxis, in Yoichi Higuchi ed., Five Decades of Constitution-
alism in Japanese Society, (University of Tokyo Press, 2001), p. 173.

41 International Trade Union Confederation, Internationally recognized Core Labour Standards in Japan
(2011), <www.ituc-csi.org/IMG/pdf/CLS_report_Japan_2011_final_2.pdf>.
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11.6 JUSTICIABILITY OF SOCIAL RIGHTS

As noted above, the Supreme Court of Japan essentially gives government officials almost
complete discretionary freedom on welfare rights. The object of legislative decisions is
basically not cognizable as legal issues or as subject to judicial review. Accordingly, it can
be concluded that the Supreme Court, which was willing to speak in terms of broad legisla-
tive discretion, has adopted the interpretation that, as a rule, social rights provisions create
no judicially enforceable rights.*

For instance, the National Pension Act requires every adult citizen living in Japan to
pay pension contributions and provides for various benefits, including basic disability
pension benefits, to disabled citizens. It once exempted students from this obligation, and
as a result, some students who did not contribute were refused basic disability pension
benefits when they were injured and disabled. The Supreme Court upheld this exemption
in the National Pension Act Student Exemption case® as being constitutionally valid. The
Court recognized the broad discretion of the Diet and concluded that, considering that
students do not have sufficient financial resources to pay contributions and that the risk
of suffering injury is small, it was not completely unreasonable for the Diet not to mandate
them to contribute to the national pension.*

There have been a series of court decisions that have interpreted the obligations of
governments under the ICESCR, such as the obligations set forth in the provisions of
Article 9, to be mere political responsibilities. For example, the Supreme Court® ruled in
connection with the government’s denial of national pension benefits to a Korean national
that

[Article 9 of the Covenant] confirms that for signatory states the right to social
security is a right protected through a state party’s social policy, and declares
that the state party have a political responsibility to actively promote social
security policies to realize these rights. It does not, however, confer immediate
and specific rights on individuals.*

Therefore, the role of the judge is strictly limited to checking an apparent deviation from
the Diet’s discretion, which seems unlikely, unless the Diet loses its ability to exercise
appropriate discretion. Consequently, there is no practical effect of such justiciability. The

42 Osuka, supra note 6, pp. 281-282.

43 Supreme Court, September 28, 2007, 61 Minshu 2345, Supreme Court, October 9, 2007, 4 Saibansho Jihou,
1445.

44 Matsui, supra note 4, p. 185.

45 March 2, 1989 (the Shiomi case), 68 Hanrei-Jihou 1363.

46 See, supra note 21.
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only example of a social rights case successfully brought to the court by the litigants is the
Asahi case” in which the Tokyo District Court held that both the standard of livelihood
protection set by the Minister and the standard applied to Mr. Asahi by the local welfare
office were in violation of Articles 3 and 8, section 2 of the Public Assistance Law." Because
the provisions of the Act have almost the same content as Article 25 of the Constitution,*
this holding implicitly assumes the position that administrative decisions based on the Act
are subject to judicial review of their constitutionality.”

11.7 INSTITUTIONAL GUARANTEES OF SOCIAL RIGHTS

Japan has not established a national human rights institution of the type sought in General
Recommendation 10 and the Paris Principles. The Japanese government undertakes human
rights promotion and protection work through the Civil Liberties Bureau of the Ministry
of Justice and a civil liberties system administered by the District Legal Affairs Bureaus
and their branches administered by the Ministry of Justice; in addition, there is a system
of Civil Liberties Commissioners to assist these agencies. However, these bureaus or
agencies lack ultimate authority to investigate or make final dispositions of cases and, as
such, are essentially powerless.”

Among social security systems, pension programs are mainly operated by the national
government, health care systems by prefectural governments, and welfare systems by
municipal governments. There is no specific body created especially for the protection of
social rights, and the Civil Liberties Bureau is not in a superior position in relation to other
administrative agencies with regard to human rights issues, making it difficult to argue
that the national agencies play an effective role in the protection of social rights.

11.8 SociAL RiIGHTS AND COMPARATIVE Law

Although there has been no Japanese judicial decision or policy that has influenced foreign
legal systems in the area of social rights, universal health insurance and pension systems
are well-known Japanese legal frameworks. The pension system ensures pensions supporting
the base of an old-age life and health insurance system giving every citizen an opportunity

47 October 19, 1960, 11 Gyoshu 2921.

48 See, <www.japaneselawtranslation.go.jp/law/detail/?id=24&vm=&re=>.

49 The case was a lawsuit for nullification of an administrative decision in which Mr. Asahi alleged that the
decision of the director of the local welfare office to alter the level of assistance previously granted to him
was in violation of Public Assistance Law.

50 Mr. Asahi’s claim was defeated by the Tokyo High Court (November 4, 1963, 14 Gyoshu 53) and the Supreme
Court(May 24, 1967, 21 Minshu 1043). See, Osuka, supra note 6, pp. 278-279.

51 See, supra note 21.
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to receive medical service anywhere, anytime with a health insurance card. The long-term
care insurance system also guarantees care needed to ensure independent life for people,
even in conditions requiring long-term care due to aging. The system consists of occupa-
tional insurance (Health insurance, Employees’ pension) for salaried workers (employees)
and insurance (National health insurance, National pension) for the self-employed,
including farmers and the elderly.

The idea of social rights was introduced to Japan from Germany by Japanese academics
those who went to Germany to study the Weimar Constitution after the World War I. The
Japanese term “social rights” comes from the term “soziales Grundrecht” used in German
Law.

It is also well known that the first draft of the Constitution was written by the Govern-
ment Section (Minsei-Kyoku) of the General Headquarters, Supreme Commander for the
Allied Powers, which was mainly under the control of the United States, and that the
American New Dealers, those who supported F. D. Roosevelt’s administration, contributed
to it. Moreover, an examination of this draft of the Constitution clearly illustrates that the
experiences of “Constitutional Revolution” in the United States during New Deal era were
incorporated into the Japanese Constitution.

Thus, social rights, including the right to a descent life, through formally modeled on
the Weimar Constitution, substantially incorporate the fruits of the New Deal in the United
States.

Article 31 stands out as an example of provisions, principles or institutions in the area
of social rights protection under the Japanese Constitution. Article 31 guarantees due
process of law, stipulating that “no person shall be deprived of life or liberty, nor shall any
other criminal penalty be imposed except according to procedure established by law.” This
phrase is a direct result of the due process clause of the Fifth Amendment to the U.S.
Constitution, the notable difference being in the word “property,” which is included in
the U.S. Fifth Amendment, but excluded from the Japanese Constitution. The Japanese
Constitution accepted the U.S. Supreme Court decisions™ that affirmed the constitution-
ality of the statutes that restricted property rights by regulating employment agreements
and monopolistic pricing during the New Deal era. The Japanese Constitution thus accepted
restrictions on property rights in support of the public welfare and recognized the necessity
of direct state intervention in social and economic processes by excluding the word
“property” from Article 31.”

As discussed above, the problem is that the Supreme Court of Japan adopted the so-
called “Programmatic article theory” (Programmsatz)* under the Weimar Constitution.

52 For instance, United States v. Caroline Products Co., 304 U.S. 144 (1938).

53 See Osuka, supra note 6, pp. 271-273.

54 Gerhard Anschiitz, Die Verfassung des Deutschen Reichs vom 11. August 1919, Neudruck der 14 Aufl.
(Scientia Verlag, 1933), S. 514 ff.
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According to this theory, Article 25 of the Constitution imposes merely a political and
moral obligation upon the legislative branch, rather than creating legal obligations; conse-
quently the people have no judicially enforceable right against the state based on the state’s
failure to perform its obligation.” This is a negative example of comparative study for
protecting the social rights in Japan.

Several lower courts™ quoted judgments or legislation from other jurisdictions when
adjudicating on social rights, although the Supreme Court of Japan has never quoted such
judgments or legislation. Some academics insist that this is a matter of interpretation of
domestic law, even if it is under the influence of laws from other jurisdictions.

55 Supra note 6, p. 273.
56 Nagoya High Court, June 29, 2000, 35 Hanrei-Jihoul 736, Osaka High Court, September 25, 1998, 103
Hanrei-Times 992, Sapporo District Court, November 11, 2002, 84 Hanrei-Jihou 1806.
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12 SociAL RiGHTS IN POLAND
Janusz Trzcitiski & Michat Szwast’

12.1  SocIiAL RiGHTS IN NATIONAL LEGAL SCHOLARSHIP

How does the national legal scholarship see the question of protection of social
rights? Is the need to protect social rights questioned? Are social rights perceived
as different from other types of rights? What are the most important questions of
social rights protection discussed by the national legal scholarship?

The doctrine of Polish constitutional law in principle does not question the need to protect
social rights. The most disputable issue however is the scope of protection of these rights,
namely whether these rights are individual’s subjective rights that may provide the grounds
for the claims against the state, or whether they are only programme norms that prescribe
that state authorities should achieve or pursue a specific goal. In other words, direct legal
effectiveness of social rights is the most debated issue in the doctrine. Whereas it is generally
accepted in the doctrine that ensuring minimum protection of social rights is a necessary
premise to apply within the principle of human dignity as expressed in Article 30 of the
Constitution of Poland. It is aptly indicated in the doctrine that “man deprived of proper
living conditions (food, clothing, roof over their head), as well as health care or education,

» 1

lives below human dignity”.

Social rights are perceived in the doctrine as different from other types of constitutional
rights and freedoms, especially from first-generation rights and freedoms (personal and
political). While personal and political rights and freedoms always constitute individual’s
subjective rights, the normative structure of some constitutional rights raises doubts in
the doctrine. It is indicated that these are positive rights (rights entitlements, providing
rights), which order public authorities to undertake specific actions addressed to an indi-
vidual® According to the doctrine, due to the subject matter of social rights protection

*  Janusz Trzcinski is professor of law at the University of Warsaw, the former judge of the Polish Constitutional
Tribunal, the former President of the Polish Supreme Administrative Court. Michat Szwast is a PhD student
at the University of Warsaw, specialist in the Polish Supreme Administrative Court.

1 J. Oniszczuk, Wolnosci i prawa socjalne oraz orzecznictwo konstytucyjne — Eng. Social rights and freedoms
and constitutional case law, Warsaw 2005, p. 47.

2 B. Banaszak, Prawa i wolnosci obywatelskie w Konstytucji RP — Eng. Citizen’s rights and freedoms in the
Constitution of Poland, Warsaw 2002, p. 30-31.
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(e.g. employment, education, health), proper execution thereof depends to a large extent
on state’s financial capacities and is the subject of political decisions to determine priorities
and allocation of available funds.’ It is also pointed out,” that there are three fundamental
elements distinguishing social rights from first-generation rights and freedoms. First of
all, constitutional social rights leave more room to be precisely specified at the level of
ordinary acts. Secondly, social rights allow more freedom to the legislator in specifying
manner of execution and scope of permissible restrictions for these rights. In view of
L. Garlicki, presumption of compliance with the Constitution has a stronger effect with
reference to social rights than with respect to the regulations related to personal or political
status of an individual. Thirdly, some of the social rights guaranteed in the Constitution
may be pursued only within the limits set forth in an act, which weakens - although does
not blight - their legal significance (see Article 81 of the Constitution).

Are social rights perceived as limitations or threats to the first-generation’ rights?

In the Polish doctrine, social rights are not perceived as limitations or threats to first-
generation rights — personal and political rights and freedoms.

What do you consider as the most original contribution of your national legal
scholarship to the study of social rights?

The concept of minimum rights of an individual, which are equivalent to minimum obli-
gations rested with the public authorities contained in programme regulations related to
social rights, may be considered the most original contribution of the Polish legal doctrine
to the studies on social rights. This concept has been described in greater detail in the
second part of the questionnaire.

12.2 CONSTITUTIONAL PROTECTION OF SoCIAL RIGHTS
Does the national Constitution of your country provide for protection of social
rights?

The Constitution of the Republic of Poland in the second chapter, under the subchapter
titled “Economic, social and cultural freedoms and rights” lists a number of rights that

3 L. Garlicki, Commentary on Article 64 of the Constitution, note 1, [in:] Constitution of the Republic of Poland.
Commentary, Vol. III, Warsaw 2005.
4 L. Garlicki, Commentary on Article 64 of the Constitution, note 6.
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belong to the group of social rights. The Constitution ensures protection of these rights,
but the level thereof is different. Some of the social rights are articulated as subjective
rights, whereas other as programme norms (in other words, principles of state policy). In
the case of the latter, it is often claimed that they may not serve as the basis for pursuing
rights in court or by way of a constitutional complaint procedure, since they do not con-
stitute subjective rights. Large part of social rights may be asserted only within the scope
specified in ordinary acts, which results from Article 81 of the Constitution (“The rights
specified in Article 65, paras. 4 and 5, Article 66, Article 69, Article 71 and Articles 74-76,
may be asserted subject to limitations specified by statute.”). This does not compromise
their legal significance, although quite substantially enfeebles it.

What are the rights protected?

Among the social rights included in the Constitution of the Republic of Poland, which

have the nature of subjective rights, the following may be listed:

- employee’s right to minimum level of remuneration for work (Article 65 sec. 4 of the
Constitution),

- right to safe and hygienic conditions of work (Article 66 sec. 1 of the Constitution),

- employee’s right to statutorily specified days free from work as well as annual paid
holidays (Article 66 sec. 2 of the Constitution),

- right to work within the maximum permissible hours of work as specified in statute
(Article 66 sec. 2 of the Constitution),

- right to social security whenever incapacitated for work by reason of sickness or inva-
lidism as well as having attained retirement age (Article 67 sec. 1 of the Constitution),

- right to social security for citizens who are involuntarily without work and have no
other means of support (Article 67 sec. 2 of the Constitution),

- right to protection of health (Article 68 sec. 1 of the Constitution),

- right to education, free of charge in public schools (Article 70 sec. 1 and 2 of the Con-
stitution),

- right of a family in difficult material and social circumstances - particularly one with
many children or a single parent - to special assistance from public authorities (Article
71 sec. 1 of the Constitution),

- mother’s right — before and after birth - to special assistance from public authorities
(Article 71 sec. 2 of the Constitution) and

- right of a child deprived of parental care to care and assistance provided by public
authorities (Article 72 sec. 2 of the Constitution).
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At the same time, the Constitution of the Republic of Poland expresses a number of prin-

ciples for state policy (programme norms) that refer to the realm of social and economic

security of an individual. Among them, the following norms should be mentioned:

Public authorities shall pursue policies aiming at full, productive employment by
implementing programmes to combat unemployment, including the organisation of
and support for occupational advice and training, as well as public works and economic
intervention (Article 65 sec. 5 of the Constitution).

Equal access to health care services, financed from public funds, shall be ensured by
public authorities to citizens, irrespective of their material situation. The conditions
for, and scope of, the provision of services shall be established by statute (Article 68
sec. 2 of the Constitution).

Public authorities shall ensure special health care to children, pregnant women, hand-
icapped people and persons of advanced age (Article 68 sec. 3 of the Constitution).
Public authorities shall combat epidemic illnesses and prevent the negative health
consequences of degradation of the environment (Article 68 sec. 4 of the Constitution).
Public authorities shall support the development of physical culture, particularly
amongst children and young persons (Article 68 sec. 5 of the Constitution).

Public authorities shall provide, in accordance with statute, aid to disabled persons to
ensure their subsistence, adaptation to work and social communication (Article 69 of
the Constitution).

Public authorities shall ensure universal and equal access to education for citizens. To
this end, they shall establish and support systems for individual financial and organisa-
tional assistance to pupils and students. The conditions for providing of such assistance
shall be specified by statute (Article 70 sec. 4 of the Constitution).

Public authorities shall pursue policies conducive to satisfying the housing needs of
citizens, in particular combating homelessness, promoting the development of low-
income housing and supporting activities aimed at acquisition of a home by each citizen
(Article 75 sec. 1 of the Constitution).

Public authorities shall protect consumers, customers, hirers or lessees against activities
threatening their health, privacy and safety, as well as against dishonest market practices.
The scope of such protection shall be specified by statute (Article 76 of the Constitution).

How is the subject entitled to protection defined in the Constitution? The

individual, the citizen, the family, a group of persons? Which groups? Are social

rights constitutionally guaranteed to non-nationals?

Particular social rights listed in the Constitution are granted to various entities. Most of

the social rights are granted to “everyone” — hence in line with constitutional terminology -
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to every individual, both Polish citizens as well as foreigners. However, only Polish citizens
are subjects of some of them. This refers to the right to social security, also the tasks of
public authorities consisting in pursuing the policy that supports fulfilment of housing
needs, ensuring universal and equal access to education and equal access to health care
services, apply exclusively to Polish citizens. The Polish Constitution, among the subjects
of some social rights (see above) lists also employees, children, families, mothers, pregnant
women, persons with disabilities, senior citizens, pupils and students.

How is the debtor of social rights defined? Is it the State, public authorities, public
bodies, private bodies?

Entities responsible for execution of social rights are defined in the Polish Constitution as
“public authorities”. Based on constitutional terminology, public authorities are both
governmental bodies (in particular, the legislator responsible for establishing universally
applicable law that ensures execution of rights guaranteed in the Constitution), as well as
the bodies of local government. In other words, the term of public authorities refers to any
body and institution within the structure of state power or local government, as well as
those executing commissioned tasks within the scope of administration.’

Some obligations that result from various constitutional social rights are addressed to
private entities. This refers, for example, to employee rights and certain, related with them
obligations of employers (and similar entities). However, in the doctrine of constitutional
law, it is pointed out that employer’s obligation is established only when subjective rights
listed in the Constitution are specified statutorily. In other words, we cannot refer to
directly horizontal effect of subjective rights related to work and specified in the Constitu-
tion because employer’s obligations are established only at the level of an ordinary act.’
This refers, for example, to the provision included in Article 66 sec. 1 of the Constitution,
which reads:

Everyone shall have the right to safe and hygienic conditions of work. The
methods of implementing this right and the obligations of employers shall be

specified by statute.

The obligations under mentioned law are addressed in the first instance to the legislator,
who is responsible for specifying the manner of execution of this right in a statute/act.

5 L. Garlicki, Commentary on Article 65 of the Constitution, note 10.
6 L. Garlicki, Commentary to Article 66 of the Constitution, note 4.
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What is the content of the rights? What are the obligations of the legislator? What
are the obligations of the administration? What are the obligations of other actors?

Answers to the above questions have already been provided in the answers to other ques-
tions contained in this questionnaire.

Does the national Constitution differentiate the scope and methods of protection
of social rights and other rights?

In our opinion, the Polish Constitution does differentiate between the scope and methods
of protection of social and other rights, especially personal and political rights. Personal
and political rights are expressed in the Constitution of the Republic of Poland as subjective
rights — therefore, they may serve as the basis for individual claims against public authorities,
they may be asserted in court and may serve as the basis for lodging constitutional compli-
ant. Therefore, we believe that personal and political freedoms and rights specified in the
Constitution are well protected and articulated in such a manner, that an individual may
use them before court, Constitutional Tribunal and other public authorities.

However, the social rights expressed in the Constitution are formulated in an inadequate
way from the perspective of the possibility of building on their basis subjective right.
Substantial part of social rights in Polish Constitution has been articulated as programme
norms (such norms that prescribe achievement of a certain goal or pursing its achievement)
- not addressed directly to an individual, but to public authorities. Therefore, it is not
entirely clear whether these norms may serve as the basis for individual’s claims against
the state, for example, for lodging by an individual of constitutional complaint. Significant
number of representatives of Polish constitutional law doctrine assesses that no subjective
rights can be derived from the provisions of the Constitution within the scope of social
rights expressed as programme norms (B. Banaszak, L. Garlicki). For these reasons, a sig-
nificant number of commentators assess that these provisions cannot serve as the basis
for submitting constitutional complaint to Constitutional Tribunal.

We believe, however, that social rights expressed in the Constitution of the Republic
of Poland as programme norms addressed to public authorities are not deprived of legal
significance. Every social right includes certain minimum indicated by its essence. It means
that public authorities cannot establish regulations preventing execution of a given right
below its minimum and are obliged to draw up regulations that ensure this right at mini-
mum level. Therefore, it should be emphasised that it may happen that public authorities
infringe social rights expressed in programme norms in such way, that an individual will
be able to put forward claims against the state as a result of such violation. For example,
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such a situation will take place when the legislator violates programme norm by adopting
an act, which impedes the essence of a given social right — Article 31 sec. 3 of the Constitu-
tion absolutely prohibits limiting the essence of rights and freedoms stipulated in the
Constitutions (including social rights). There is a borderline marking the minimum rights
below which we are dealing with violation of the Constitution. Programme norms should
be interpreted in such way, that they determine the minimum rights of an individual,
which are equivalent to minimum obligations contained in programme regulations and
imposed on the public authorities. Indicated structure gives grounds to claim that basing
on the programme norms individuals may pursue their rights in court as well as by way
of constitutional complaint procedure. Programme norms regarding social rights may not
be interpreted only as a declaration or manifesto designating goals of public authorities,
since it would be against the provision of Article 8 sec. 1 of the Constitution, which reads
“The Constitution shall be the supreme law of the Republic of Poland.”” This view was
shared by Constitutional Tribunal when it pointed out that execution of a constitutional
social right may never fall below the minimum as prescribed by the essence of a given right
(judgement of Constitutional Tribunal of May 8th, 2000, SK 22/99).

There is also another way of differentiation between the scope of protection of certain
social rights — on the one side, and personal and political rights and freedoms — on the
other side. In line with Article 81 of the Constitution, “The rights specified in Article 65,
paras. 4 and 5, Article 66, Article 69, Article 71 and Articles 74-76 may be asserted subject
to limitations specified by statute.” Such an expression limits the direct applicability of the
rights indicated in Article 81 of the Constitution. In order to make an individual be able
to pursue claims under these rights, it is necessary to indicate — apart from constitutional
basis — also the provision of a statute, which specifies a given constitutional right. In other
words, the possibility of pursuing rights, referred to in Article 81 of the Constitution, is
based on validity of a statute that specifies the content, subjective and objective scope as
well as the manner of asserting a given right (see, for example, ruling of the Constitutional
Tribunal of January 12th, 2000, T's 62/99).

Does the normative structure of constitutional social rights vary? Is it possible to
distinguish different types of constitutionally protected social rights?

Normative structure of constitutional social rights varies. As indicated above, some of
these rights have been articulated as subjective rights that may serve as the basis for citizen’s
claims against public authorities, for example, in court or by way of constitutional complaint

7 J. Trzcinski, Commentary on Article 68 of the Constitution, note 7, [in:] Constitution of the Republic of Poland.
Commentary, Vol. III, Warsaw 2005.
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procedure. Whereas other social rights have been expressed as programme norms addressed
to the state, pointing out to the objectives of public authorities’ activities.

How do you evaluate the efficiency of social rights protection offered by the
Constitution and the constitutional justice?

In our opinion, effectiveness of the protection of constitutional social rights is average or
even — one might say — poor. The Supreme Court judicature established an opinion that
most constitutional regulations within the scope of social rights have only the nature of
programme norms addressed first of all to public authorities and only in the second instance
to an individual. The Supreme Court emphasises in its judicature that the principles of
state policy do not generate directly subjective rights and citizen’s claims, they must be
specified by the legislator and do not impose on the courts the obligation to undertake
actions aimed at execution of these principles by their direct application (see resolution
of the Supreme Court of May 19th, 2000, ref. no. III CZP 4/00).

What do you consider as the most original contribution of your national
Constitution to the protection of social rights?

It might be difficult to refer to originality of Polish constitutional regulations regarding
social rights in comparison to other European states. In our opinion, Polish solutions in
this field do not differ much (neither in positive, nor negative way) from the norms of
other European states, as well as the regulations included in the EU Charter of Fundamental
Rights. In European states, the provisions regarding social rights have been standardised
or even made uniform. We could refer to originality of constitutional regulations, if, for
example, the Constitution provided for the right to work as individual’s subjective right.

12.3 PROTECTION OF SOCIAL Ri1GHTS UNDER OTHER CONSTITUTIONAL RULES
AND PRINCIPLES

Are there other constitutional or jurisprudential principles used as tools for the
protection of human rights?

The Constitution of the Republic of Poland sets forth a number of measures for protection
of human rights and among them also social rights. Based on Article 77 sec. 1 of the Con-
stitution, everyone shall have the right to compensation for any harm done to him by any
action of an organ of public authority contrary to law. Statute may not bar the recourse
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by any person to the courts in pursuit of claims alleging infringement of freedoms or rights
(Article 77 sec. 2 of the Constitution). According to the contents of Article 78 of the Con-
stitution, each party has the right to appeal against judgements and decisions made at first
stage. Exceptions to this principle and the procedure for such appeals shall be specified by
statute. Article 79 of the Constitution introduced individual’s right to lodge constitutional
complaint to Constitutional Tribunal. In accordance with this provision, anyone whose
constitutional freedoms or rights have been infringed shall have the right to appeal to the
Constitut