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In this dissertation. 1 argue that the debate between contemporary lcgal positivism 

and conternporary natural law philosophy must be unden id  in ternis of undcrlying 

assumptions about the nature of philosophy. Despite difkring conclusions about the nature 

of law and legd theory. contemporary legal theorists generally approach the study of law in 

a similar way. Generally speaking. contemporary legal theorists attempt to provide general 

accounts of law which are theoretically valuable. They believe that a genenil and 

theoreticall y valu ble account of law can k achieved by bracketing-off meiaphysical 

questions and focusing on the anal ysis of concepts. However, it is ultirnatel y because 

conternporary legal theorists sham assumptions about the nature of philosophy that they 

share similar problems. Because of these share assurnptions. contemporary philosophen 

of law must chmse between two alternatives which have limited theontical value, namel y. 

an overty formel account of law or a relativistic account of law. Thus. this dissertation is 

not only a critique of spccific contemporary legal thmries (those of Dworkin. Han, Raz 

and Finnis), but also a more geneml critique of contemporary legal philosophy as a whole. 

On1 y by challenging the basic assurnptions which underlie contemporary legal philosophy 

can we hop  to provide accounts of law which an both general and theoretically valuable. 
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t mduc t iog 

The traditional debate between natural law and legal positivism i s  relatively easy to 

undentand. I t  is easy to understand because the contrast between the two sides was sharp. 

Traditional natural law philosophers were Thornisis in the full smse of the word. They 

accepted not on1 y Aquinas' position on natural law . but also the metaphysics and 

epistemoiogy which. they thought. wen presupposed in his account of law. Traditional 

legal positivists werc followers of Bentham. and they accepted not just his proposal for the 

sepration of law and morality. but also bis reasons for this separation. Traditional legal 

positivists shared Bentham's distaste for rnetaphysics and for the pretentions of an ethin 

grounded in metaphysics and religion. So. the traditional debate ktween natuml Iaw 

philosophen and legal positivists was a more fundamental debate about the natun of 

morality and the place of metaphysics in philosophy of law. 

I will show in this dissertation that the nature of the debate changed with the 

publication of Hart's The Con* of in 1961. The debace changed because Hart's 

influence was fclt not just among legal positivists, but also among contemporary natural 

Iaw philosophea like Finnis and Dworkin. Thosc who influenced Hart (like Austin. Ryle 

and the later Wittgenstein) became at least indirect influences on both contemporary legal 

positivists and natural Iaw philosophers. As a nsult, both sides of the coniemporary 

debate sharc many assumptions about how philosophy should k donc. They both agre 

that the work of philosopbers involves. primanl y. the anal ysis of concepts. Questions of 

metapbysics and cveo morality are. at least at the start, bracketed-off or put aside. lnstead 



philosophers of law focus their attention on deciding what concepts are central to an 

understanding of law. analyzing those key concepts, and showing what follows from this 

analysis. Because of these shared assumptions about the nature of philosophy of law. the 

line between natural law and legal positivism becomes unclear. Just what the point or 

points at issue are between them kcomes a significant question in  contemporary 

philosophy of law. 

In this introduction. 1 will show that thete is a pmblem deciding what is the point at 

issue between contemporary philosophers of law (and w heiher, indeed. there is  a 

significant point of dispute between them) by considering some common ways of 

understanding the contempotary debate between natural law and Icgal positivism. 1 will 

show why it even kcomes a problem deciding who is a naturai law philosopher and who 

is a legal positivist. By the end of this introduction. 1 will do more than show that there are 

problerns in contcmpomry philosophy of law; 1 will alm indiaite wbat direction should be 

taken in ordet to nsolve these problerns. 

1. The mc-ce of the c d  
. . 

ust law is not a law. 

There are three ways in wbich the debate between conternporary natural law 

theorists and contcmporary legal positivists bas k e n  commonly understood. First. the 

debate is typicall y chamcterized in terms of the natural law credo lex iniusia non est lex or 

an unjust law is not a Iaw.1 While legal positivists maintain a distinction ktween the 

1 For a brief discussion of the sources of this credo (as wdl  as an interpntation of 
its meaning) see Norman Kretzmann's article "Lcx lniusta non est Lex: Law on Trial in 
Aquinas' Court of Conscience" onginally publishd in b r i c -  of J- 
33 (1988). 99-122. 



existence of a law (or the fact of law ) and its moral evaluation. it is thought that natural law 

tbeorists collapse this distinction by denying the legality of immoral laws. In other words. 

by denying the legality of unj ust law S. natural law philosophers (unlike legal positivists are 

said to) secm to equate moral and legal criteria for the existence and character of law. This 

has led legal positivists such as Kelsen and Raz to daim that naniral law theorists have no 

specific notion of legal validity aprt from moral validity.2 This bas also led legal 

posi tivists li ke Hart to make the fol lowing criticism of natural law theories: "the assertion 

that 'an unjust law is not a law' bas the same ring of exaggeration and parridox, if not 

falsity. as 'statutes are not Iaws' or 'constitutional iaw is no< lawt."3 

Certainly. on the surface, it seems contradictory to cal1 something an unjust law 

and yet to deny that i t  is a Ii W. This statcment can only avoid an obvious contradiction if 

two senses of the word 'law' are to be undersiood. And. very briefly. 1 will argue that 

even traditional natural law theonsts like Aquinas. as well as contempwdry natural law 

theorists like Finnis. have two senses of the word 'law' in mind when they make this 

statement. Let me first consider a passage in which Aquinas wri tes about unjust laws. In 

the 1-11, Q. 93. Art. 3. Aquinas considers the second objection, which 

States that not al1 law can be derived from etemal law since some laws arc unjust. He 

responds by stating that although human law has the nature of law to the extent that it 

partakes of right reason (and thus unjust laws do not have the nature of law but have the 

nature of violence), 'nevenhclcss, even an unjust law. in so far as it rctains some 

appearance of Iaw. thiough k i n g  framed by one who is in power. is derived from the 

2 Joseph Raz. *Kelsen's Theory of the Basic Norrn." &priw J o u u  
(Vol. 19, lP15). 100. 
. Hart. The C o m t  (Oxford: Clarendon Ress. 1961). 8. 

Henceforth known as 1961. 



eiemal law ..."4 I think that it is clear from this quotation that Aquinas has two senses of 

the word 'law' in mind when he discusses unjust laws: Tint. 'laws' in the full sense of the 

word are those which a n  in accordance with nght reason (Le. just laws): and. second, 

'laws' in a more limited sense of the word (i.e. unjust laws) which have only the 

appearance of 'law' in the full sense of the word. Unjust laws are still laws in a limited 

sense since they have some charactenstics of Iaw (for example, they were framed by those 

in power). yet lack other important characteristics of law (namely. they are not in 

accordPnce with right nason or they lack justice). Thus. the credo that an unjust law is not 

a law means that an unjust law (which has some chamctenstics oflaw in the full sens) is 

aot a Iaw in the full smse of the word (which must also include justicc).S 

finnis provides another way of understanding the credo lex iniusra non esr 1e.r 

which appeals to the different stances a speaker can take in using the word 'law8.6 A 

speaker cm make a statement rcgarding the law as one who is cntical of the law (in Finnis' 

ternis. one can assert what is justified or requiicd by practical nasonableness shplici~er ), 

or a speaker can make a statement rcgarding the law from an expository or 

socidogical/hisiorica1 viewpoint (Le. as one who neitber endorses nor cnticizes the pmctice 

4 St. Thomas Aquinas. 1-uQipD to S-. Mitcd by Anton C. 
Pegis (New York: Random Houx. 1948). 632-633. 

5 Norman Krrtzmann expands on this point by enumerating the various morally 
tvaiuative criteria and non-tvaluative critetia or formsl criteria for the existence of hurnan 
law implicit in the tcxts of Aquinas. He also compares the statement that an unjust law is 
not a law to the statement that an impncise archaeologist is not an archaeologist. ln cach 
case. some important evaluative criteria are lacking in one sense of the word which should 
be present in the full mr of the word. 

Whether or not Aquinas bas punly fomal or procedurel critena for the 
existence of law (distinct fmm morally evaluative critena) is debatable. However. for our 
preant purpows. we only need to see that Aquinas does distinguish ktwcen two senses of 
the word 'law' in bis discussion of unjust laws. 

6 John Fnnis. m w  md N-. (Oxford: Clarendon Ress. 
1980). 365. Henceforth known as a. 



of law ). Thus. w hen someone says that an unjust law is not a law. the speaker i s  asserting 

that an unjust law (where law is understood front an expository or sociologicavhistorical 

viewpoint) i s  not a taw (w hete law is understood from the standpoint of practical 

reasonablent ss). 

If Finnis is comct, then natural law theonsts need not deny such a thing as a 

limited. legal validity as distinct from moral validity: they need not deny the presence of 

formal or procedural criteria for the existence of Iaw w hich can be and are to k 

distinguished from t k  justice of law so identified. Thus. an interpretation of the natuml 

law credo which would deny that there are two scnses of the word 'law' not only 

mischaracterizes traditional and contemporary natural law. but also fails to get io the heari 

of the iraditional or contemporary dispute between natuml law theonsts a d  legal 

positivists. Neither side nally dmies the existence or legal validity (although a limited fom 

of existence and validity for aatutal law thwrists) of unjust laws. l t  sams more important 

to consider whether or not morality is needed in a YuIl' account of Iaw. 

2. Unden- the debate in ~ r m s ~ o n  between Iaw and mo-. 

Thus. a second common way to construc the mntemporary debate between natural 

law and legal positivism is in tems of the comection betwan law and morality.7 Natiaal 

The debete is described commonly in tenos of the connedon between Isw and 
morality. As we shall sooa sec, such a genenl statement of the difknnce between natural 
law and differcnt venions of lcgal positivism fails to take account of some of the 
ambiguities in the words 'law' and 'morality'. For example. the distinction between a 
'full' sense of the word Iaw and a mon limitcd sense an sornetimes not distinguishcd. 
Later 1 will examine some of the prnblems with this pacral formulation of the debate 
ktween naiurnl law and legal positivimi. But. for now, let me simply present how the 
debate between natuml Law and legal pmitivism is commonly undcntood in ternis of the 
connection ktwcen Iaw and mrality . 



law theorists. according to this account. argue that there is a necessary connection between 

law and morality, while legal positivists assert thai there is  only a contingent connection (if 

anyf between law and rnora~ity.~ This way of characterizing the debate has the benefit of 

accouating for diffenat versions of both natural law theory and legal positivism. First, it 

accounts for both traditional foms of natural law theory like Aquines' account and for the 

less traditional foms of naturai Iaw theory found in contempmy debstes. The latter 

typically do not hold that moral laws or pnnciples a n  universal or immutable (for example, 

Ronald Dworkin's account in L w ' s  W. and a n  not based on or accompanied by 

Aquinas' teleological assurnptions about nature (for examplc. Dworkin's. Lon Fuller's and 

even John Fimis' respective versions of natuial law). Second. it accounts for diffennt 

foms of legal positivism. incl uding versions given by both 'inclusive' or 'sofi' legal 

positivists like ff art and Waluchow. and versions given by 'exclusive' or 'hard' legal 

positivists like Joseph Raz. In his book. Jnclusive L c d  Positivigm. Waluchow describes 

clearly the distinction betwan these two kinds of legal positivist theones. He States. 

a distinguishing feature of indusive pitivism is its daim 
ibat standanis of political morality . that is. the momlity we 
use to evaluate . justify . and criticizc social institutions and 
their activities and pmducts. e.g. laws. con and do in various 
ways figun in attempts to detemine the existence. content 
and meaniag of valid laws? 

In 0 t h  woids. inclusive legd positivists like Hart and Waluchow hoid that law and 

morality arc contingently connected.1° An exclusive legal positivist. on the other hand. 

8 For example. WJ. Waluchow on page 80 of his -ive Pbsitivism 
(Oxford: Clarendon Press, lm). characterizes the diffennce beirvcen natud law and 
l e p l  pitivism in ternis of the necessary ot contingent comection k t w a n  law and 
moraiity . 

9 Ibid.. 2. 
Io Beforc the postscnpt to the of was written. tbere was mne  dispute 

rmong philosophem as to whcther a n%espoused a version of inclusivc or cxclvsive 



"excludes morality from the logicall y or conceptually possible gmunds for detemiining the 

existence and content of valid law ...." 1 1 So, for an exclusive legal positivist like Raz. 

there is  not even a contingent connection between the existence and content of law and 

morality. Boih versions of lep1 positivism share the denial that there is a necessary 

connection between law and morality. Thus. this way of characterizhg the diffennce 

between natural law and legal positivism seems to capture a belief widely shand by natural 

law theonsts (that there is a necessary connection between law and morality) which 

contrasts sharply with a belief widely shared by legal positivists (that there is no necessary 

connection between law and morality). Such an account of the debate seems to indicate a 

definite point of dispute between natural law philosophers and legal positivists about the 

very concept of law. 

Despi te the apparent contradiction in the statemmts made by natural law theorists 

and legal positivists about the connection between law and morality. some philosophers 

have argucd that the= is no mal contradiction or confîict between them. For instance. in 

the intduction to his book P c f i n ~ u  Rule Thcorv . . , Robert Moles descri bes 

legal positivism. For instance. David Dyzenhaus, in his book &.rd Cases in Wicked 
S m  (Oxford: Clamidon Press, 1991), klieved thrt Hart rejected inclusive legal 
positivism and stood with Raz against this'offshoot of'his theory'. (Ibid. 24) But from 
the postxnpt to -* wImwtten in 19W. 1 think it is  clcar that Hart is an 
inclusive l ep l  positivist. ln the postscript. Hart statcs. "that the rule of recognition may 
incorporate as cntena of lcgal vaiidity conformity with m o d  pnnciples or substantive 
values ..." (a 1994. 250). 

I W.J. Waluchow. m s i v e  Lcd Pou-. 3. 



and criticizes H.L.A. Hart's account of the natural law and legal positivist debate. 12 

According to Moles. Hart describes the debate in terms of the connection between law and 

momlity. But Moles states. "of course. what Hart fails to appmciate is the further point 

made by Collingwood - that statements cannot be contradictory unless they are answen to 

the same question." 13 He adds. "because Hart fails to appreciate the relationship between 

propositions and the questions they answer, he does not find it necessary to reconstruct. or 

make explicit, the questions which Austin and Aquinas were dealing with." 14 Moles is 

suggesting that if lcgal positivists and natuml law theorists are dealing with different 

questions. then the statements they make need not ôe contradictory. ûther legal theorists 

such as Brink argue that legal positivism and natural law theory are not only compatible but 

also complementary theories which state important truths. 15 

Thus. a final way to characterize the debate ktween natural law theorists and legal 

positivists is to argue that the debate bas beeo nothing but a quibble over words since there 

i s  no subsiantial point of dispute. Neithcr naturai law theorists nor legal positivists deny 

that there is law as it is  and law as it ought to be, yct each is conccmed with a different 

problcm or mk. While the legal positivist is concemed with providiag an adequate 

description of law andor legd practice. the natural Iaw theorist is conccmed with 

evaluating law and legal ptactice. Thus. it should not be a surprise that a natural law 

theonst states that the* is a necessary connection ktween law and momlity when that 

theorist is primarily concemed with law as it ought to be. And, furthcr. the lep l  

12 Robert Moles. Definiriond Rule ' . . I T k w :  A -of H.m 
T a  (Mord: B a s ~ k w c l l .  1987). 

13 Md., 4. 
14 fbid.. 4. 
l5 David O. Brink. "Le@ Pwitivisrn anâ Naturai Law Rcconsid~reâ." 
(Vol. 68, No. 3. Jul y 1985). 134. 



positivist's claim that morality is not necessaril y connected with law does not contradict the 

natural law theonst's daim since the positivist is simply derribing law as it is in Tact 

independently of the evaluation of law. This view seems to bt! supported by the way in 

wbich a natural law theonst would provide a consistent interprctation of the credo that an 

unjust law is not a law. By appealing to two senses of the word 'law'. the natural law 

theorists seem to acknowledge the distinction ktween law as it is and law as it  ought to be; 

and this seems to open the door for a sepanition of tasks into a descriptive task and an 

evaluative one. 

The fact that contemporary legal positivism and contemporary natural law 

philosophers are arguing at cross purposes could be also based on the fact that they an 

focusing on different anas of law. For example, Brink argues that legal positivism is 

concerned with providing a theory of legal validity while natural law theory should be 

understood as providing a theory of adjudication. l6 Or, Rny argues that legal positivism 

is grounded in one area of law ( cnminal law), while natural law philosophy is  grounded in 

another ana of law (civil law ). l7 In any case. the basic idea is ihat conttmporary legal 

positivism and contemporary natural law philosophy. despite appearances. may not k 

opposing theories of law. but rather complemcntiwy theories. 

I think that Moles is nght in saying that we should not assume that Aquinas and 

Han a n  dealing with the same questions. In fact, given the very diffèrent historical and 

16 Ibid.. 134. 
Sec Stephea krry's article, "ludicial Obligation, h e d e n t  and the Cornmon 

Law" in the -rd Jou S t u h  (Vol. 7;No. 2, Summer lm. In this 
article. Rny argues tha=ry Icgal postivists likc Han and Raz 'gmund' their 
thtories in criminal iaw . while contemrmmry non-traditional natural law philosophem ii kc 
Dworkin and Fuller 'found' their accounts in civil Law. He q u e s  that ?f it is the  that 
two sorts of theones cm k looked upon in this way as founding themrlves on quite 
different amas of Iaw and legal proceos. then it by no means obvious that they cannot be 
rccoaciled under the umbiella of a single unifying theory." (Ibid.., 2 17) 



phi losophical contexts in which their works are situated. we have good reasons for 

thinking that Aquinas and Hart are dealing with different questions. But it is a much barder 

case to show that contemporary legal positivists and contemporary natural law 

philosophers. despite w hat they say they are doing. an actually dealing wi th di fferent 

questions. Then does appear to be a difference of opinion about the connection ktween 

law and morality. and contemporrty philosophen of law say they disagree with otber 

philosophen on this point. In order to see whether then really is a significant point of 

dispute ktween contemporary legal philosophen, we need to consider more closely what it 

means to say that there is a necessary connection ktween law and morality and what i t  

means to deny this neccssary connection. 

4. AmbiOyi ties in s m e n t s  about the conncction ktween Iaw paQ rnoralu 

As 1 said earlier, understanding the debate in ternis of the aninection ktween law 

and morality seems to provide a clear way of differcntiating natural law philosophers and 

legal positivists. But. I will show. a closer examination rcvcats more ambiguity than one 

might initiaily cxpct. In Tact, on closer examination. it becornes unclcar just who is a 

natural law philosopher and who is  a legs1 positivist. I will show ihat these ambiguities 

nveal the necd to consider some more fundamentai questions about the nature of 

pbilosophy and even the nature of morality. 

Consider w bat it means to say law is connectcd to morali ty. In so doing does one 

make a daim about actuel Iaws and legai system or about the ddinition of Iaw itsclf? i8 In 

l 8 l n ~ c  of lew. Hart cxplicitly acknowledps chat that the= an 
ambiguities in the m e n t  that the= is a wcessary ccmncction between Iaw and morality. 
He s6tes that "tberc an many possible interpretatibns of the key temis 'nccessary' uid 



the fini case. an "object-level" contention about the moral qualiiies of particular laws or 

legal systems would k made. Questions about the neutrality of legal practitionen may be at 

issue. For example. do or must judgcs appeal to moral principles in their interpretations or 

applications of law? Questions about the critena that legal practitioners use for identifying, 

interpreting and applying the law may bc relevant h m .  Questions about whether there is or 

is not an "intemal rnonlity" nmssarily found in every legal system may also be at issue. 

In the second case. a t meta-level" issue about the nature, concept or defini tion of law is 

invol ved. l9 In this case. questions about the neutrality of legs1 philosophen. and not lcgal 

practitionen. may be at issue. For example. the question might be whether philosophers 

appeal or should a p p d  to morality in providing an anal ysis of the nature of Iaw. In both 

'morality' and these have not always ken distinguished and separately considerrd by eiiher 
advocates or critics." (ÇL 1% 1. 152) However. he docsn't explicitl y acknow ledge here 
that the terrn 'law' is equally problematic. In his essay, "Positivism and the Sepamtion of 
Law and Morality". he does d e d k  some differcnt ways that word 'law' can be taken 
when arguing for the conmction or separation of law and mods. He States that "when 
Bentham and Austin insisted on the distinction ktween Iaw as it is and law as ii ought to 
be. they had in mind pcpn*du laws. the mesnings of which werc clear and so not in 
dispute. ..." in 1 os0 . Oxford: Clarendon Press. 1983. 
56) Han a r g % o n e m d e r  'cular laws that arc unclcar. but also 
a legal system in general. Thus. when thwrists are arguing for or against the connection 
between law and morality, they should k clear whether they m a n  panicular laws or legal 
systems in general. As we shall aee in this paragraph. understanding 'law' in rms of 
pwticular laws or even legal systems in general is making an 'object-level' statement about 
laws and legal systems which can be contrasied with 'meta-level' statements about thwries. 
concepts or definitions of Iaw. Hart seems to k implicitly awam of this distinction in the 
introduction to rudewe wben he acbowlcdges that he 
' fa ilcd to di r u s ~ f f c r t  nt f a % m  that thcte i s  a conceptual 
connection ktween law and rnorslity which arc compatible with the distinction between 
Iaw as it is and Iaw as it ought to k." (Ibid., 8) As we shdl sec shortly. a meta-level 
statement abwt the necessary connefcion ktwœn Iaw (in ibe acnr of a concept, t k o y  or 
definition of law) and morality is compatible with an object level claim about the contingent 
connection between Iaw (in the sense of either particular laws or kgal systems in gened) 
and moditv. 

l9 k a u s  Fuber makcs this important distinction between "object-levelw contmtions 
and "mcta-levela issues. Sec "Farewell to Legal Positivism: .. The . Sepmation Thesis 
Unravelling." in The Au v of law: m. Eûited by Robert P. 
George. (Oxford: C I a t c Z z  



cases. there is a second ambiguity in the meaning of the phrase "appeal toW.2* 1s the appeal 

made by a committed participant (one who accepts or endorses the principles appealed to 

and is appealing to the pnnciples in order to justify his  or her interpmtaiion) or is the appeal 

made by an outside observer of the practice (who simply describes the principles without 

accepting or endorsing them)? 

What is at stake in many of these issues is a question that is often neglected in 

contemporary philosophy of Law: namely. what should we as philosophers of law be 

doing? 1s it our job simply to rcprescnt how actual laws and lcgal practice work. and see 

whether particular laws 'connect' with morality or not? There are two pmblems with 

viewing the contemporary debote about the connection ktween Iaw and morality as an 

object-level debate. First. if philosophy of law is primarily concerned with pa~icular laws 

in enisting legal systcms, theo philosnphy of Iaw is more narrow l y descriptive than it 

purports to be. Although phihophers such as Hart argue that their account is descriptive 

and. to some extent. sociological. they aiso argue that their account is in some senr  

general and conceptudly neccssary. But if they an primarily concemed with rnaking 

'object-level' statements about actual Iaws. thm it seerns that their conclusions about the 

connection between law and morality would have the character of an inductive 

generalization instead of k i n g  conceptually necessary. But thcre is a second problem with 

viewing the contcmporary debate about the connection k t w a n  law and morality as an 

object-level debaie. If 1 was nght in suggesting that natunl law philoaophers do not deny 

the existence and lep1 vdidity of unjust laws. tben it would seem that both contemporary 

20 Then is m e  dispute among scholm as to whether or not therc is an ambiguity 
in the phrase 'appeal ton. hvorkin, for example, sccms to imply that thcre arc not two 
ways of understanding the appcal to principles. In the second chapier of this dissertation. 1 
will consider this ambigui ty in more detail. 



legal positivists and natursl law philosopheir would have to conclude that there is. at most. 

only a contingent connection ktween particular laws and morality. So w hen a 

contemporary natural law philosopher is claiming that then i s  a necessary conmction 

between law and morality , he or she musi k making a meta-level contention about law. 

Thus. if there is an actual point of dispute between natural law philosophers and legal 

positivists then it must be a dispute involving meta-level contentions about the law. 

We can understand the natural law distinction between a "limited" account and a 

"full" account of the word law in t e n s  of "object-levcl" contentions about actual laws and 

legal practica and "meta-level" contentions about concepts or account of law. In a Iimited 

sense, laws cm be understd in terms of "object-level" contentions about the moral 

quali tics (and 0th- formal chsracterisitics) that actupl laws niay have or lack. In this 

limited sense. it is obvious that somc laws an jur and some an not, and that their justice 

or Iack thereof is a contingent matter. In a full sense. we are concemed noi with actual 

laws but with our undeistanding of law. We are concemed with meta-level contentions 

about the mon1 qualities of out conception or account of law. 

Thus. it may bc the case tbat contemporary natural law philosophen and 

contemporary lep1  posiiivisto are arguing at cross purposes, since one may k making a 

meta-level assertion about the connection between the concept of law and morality, while 

the other may be making an object-level contention aôaut the conncction betwan actual 

laws and morality. ln other words. natural law philosophers may be arguing that morality 

is needed for a full understanding of the natute of law, while legd positivists may bc 

arguing that morality is imlevant (or only a contingent featurc) for a lirnited account of the 

wod 'iaw'. If ibis is the case, t h  then is no real point of dispute. But if then is a na1 

point oîdispute ktwcen contemporary natud law pbilosophcrs and legai positivias abut 



the connection ktween law and morality. then it must be a meta-level dispute about the 

concept of law. Only once we have considered in detail the positions of specific legal 

positivists like Hart and Raz. can we decide whether or not natural law philosophers and 

legal positivists are essentially arguing at cross purposes. 

But if philosophers of law are making rneta-level contentions about the law when 

they descn be how law is connected to morali ty. then the nature of the philosopher's task 

becomes even more the focus. What exactly is the aim in providing an accouni or theory of 

law, and what standards do (or should) we appeal to in evaluating the adequacy of diffennt 

accounts or theones of law? Whcthcr or not the statements made about the connection 

between law and morplity are meta-level and how we can decide between competing meta- 

level assertions about the connection beiween law and morality. depend on how the 

philosopher's task should k undcrstood. 

Finally. there is a third2' ambiguity in the tenn 'morality'. What does one mcan by 

'morali ty'? Does it nfer to what passes for moral in a givcn society. or dœs it refer to 

what i s  'actually' moral (supposing there is a diffennce between what is actually moral and 

Some philosophers have argucd that there is al= an ambiguity in the notion of a 
'necessary connection' between law and momlity. For instance. Greenawalt argues that the 
idea of a necessary connection is "obseun" because it can k taken in diffennt ways: it cm 
be taken as saying that something of moral value is f'wnd in cvery legal system or it can be 
taken as saying that pnnciples of legality are aspects of justice, or it can k taken as saying 
that moral values are infurd in the process of identifyiag. interpdng and applying laws. 
(Kent Greenawalt. "Too Thin and too Rich: Distin~uishing . .  . Features of Legal Positivism." 
in The Wonolgv of b w :  ivism, 1 1 - 12) Fukr describes the 
ambiguiiy of a neceslsry c o w u i s h i n g  th= Ynds of nseuitics: 
concepual neccssity. empirical necessity and natural ncessity. Even if we focus our 
attention on conceptual necessity (wûich Peerns to be the mort likely candidate). Fukr 
argues that it is not cleat how conceptual necesrjty should ôe understd. He argues that 
attempis to untierstaad concepual necwsity in ternis of possible worids brings in evm 
more ambiguity and obscurity. (Klaus Fukr. "Farewell to Legal Positivism: The 
Separation Thesis Uiuavclling." in AictpapmYnUp w: Egqsys O- Po&ivism, 
125) 



what passes for moral in a givcn society)? Whethcr or not law is considered to be 

connectcd to rnorality seems to depcnd on the nature of morality. Let me illustrate this 

point with two exampla. Bentham. for instance. is considered to bc a legal positivist. 

since he argued that law must be demystified by separating law from its moral garb. He 

argucd that thcn are dire consequenca (Le. anarchy or cottservatism) in conflating the 

description of law and the moral evaluation of law. However. if we consider the fact that 

what is actually moral for Bentham was utilitarian morality. his work on law can be scen as 

an attempt to provide a moral basis for law. Fuither. Dworkin can be considered to be a 

natural law thinker since he argues that law and morality a n  esscntiall y connected bccause 

law cannot be interpreted or applied without morally evaluating the law. However. it can 

be argwd chat huorkin only shows the connection between law and what passes for 

morality in a given society. since the rnorality used in identifying the law is the morality 

actually implicit in the law and not what i s  actually moral (if. indeed, there is such a thing). 

In other words. if iherc is a diffemce betwetn momlity and what passes for morality in a 

given society, then Dworkin may not bc connecting morality anâ law at all. Thus. whether 

we can understand the debate in ternis of the co~ection betwcea law and morality depends 

on tesolving at least some questions about the nature of modity. Contcmporary 

philosopben of law ofteteo wnte as if thcy can rcsdve questions about the nature of law 

without having to iake nny stance on the nature of motelity . What UKse mbiguities reved 

is that the contemporPry debatc between natud law and lepl positivism cannot even k 

understood without n-examining somc assumptions about the nature of philosophy and the 

place of morality in doing pbilosophy of law. 

Then is in contemponry philosophy a debate about the deùate between legd 

positivists and natuml law thinken. 1s thcm a real point of disagrcement benwecn natunl 



law theones and legal positivist theorics which can be characterized in terms of w hether 

then is a necessary connection between the concept of law and morality? And. if there i s  a 

point of disagreement betwccn them. is this disagreement significant? Gnenawalt. for 

instance. argues that "dapite rhetorical excesses that intimate differences with real 

significance, what actually divides a plausible modem legal positivism from plausible 

eornpeting views has become too thin to have grcat impoctance."~ Wright argues that "the 

debate over legal positivism tums out not to be distinctive1 y nlated, logicall y or in any 

other intereshg way. to much of genuine philosophical or practical significance."23 

Finally. Soper States that his book. 14 Theorv of Law, "owcs its existence to the conviction 

that the nature of law debate. as currently conducted, i s  largely meaningless."24 Thus. we 

need to consider not only if the= is a point of dispute between contempurary legal 

positi vism and contemporsry natural law. but we need to ask w hether this point of debate is 

significant or important. But how should we measun significance or importance? What 

significance or importance should we demand from the work of philosophers of law . or of 

philosophers in gcncd? Again. we are led to the conclusion that the unded ying 

assumptions about the nature of the philosophical task in general and the nature of the lepl 

theorist's task in particular seem crucial to understanding the contcmprary debate in 

philosophy of law. But. mon significantly. by fociuing our attention on thesc underlying 

assurnptions about philosophy and legal theory we should be able to provide a solution to 

the debate about the contcmporary debate. In other words. we should k able to show 

*2 Kent Greenawalt, Too Thin and too Rich: Distiaguishiag . .  . Fcatuns of Legal 
Positivism." in , 1. 

r ~ ~ i t i v i ~ ~ ~  d b w :  Eypÿ 

m r v  of Law. (Cambridge: Harvard University Press, 
1W). vii. 



whether or not there is a significant point of dispute betwecn natuml law theonsts and legal 

positivists by examining underlying assurnptions about the nature of philosophy and leal  

theory. 

$. Conclusion. 

In this dissertation. 1 will accomplish four things. First. 1 will characterize 

contemporary philosophy of law in ternis of some shared. underlying assumptions about 

the nature of philosophy and legal thcory. It will be shown that contemporary 

philosophers of law assume that a philosophical account of law should be general (and thus 

they aim to produce general accounts of law). It will also be shown that they assume (and 

in some cases argue) that a theory of law must take adquate account of the normativity of 

law . They also general l y assume that their own philosophical activi tics arc governed by 

noms. although they may disagm about what noms do or should pvem legal 

philosophy. Finally. contemporary lep1 iheorists assume that a philosophical 

understanding of law can best be achieved by attempting to bracket-off metaphysical issues 

and focusing instead on the andysis of concepts. 

Second. 1 will show that because of these sharcd assumptions about the nature of 

philosophy, the accounts of law given by contemporary lcgal philosophers cm be assessed 

in a similar way . As w il1 be shown. contcmporary accounts of Iaw can be assessed 

intcmally (by showing whether their conclusions do, in fact, follow fmn their analyses of 

concepts) and extemally (by showing whether their accounts of law arc valuable in 

furthering theoretical inquiry and m o d  dcliberation). 



Third. 1 will illustrate these two points by examining and assessing accounts of law 

given by some contemporary legal philosophers. What emerges from this examination and 

assessrnent of particular contemporary legal philosophers is a more elaborate account of the 

assumptions which underlie contemporary legal philosophy (in particular. two additional 

assumptions about the nature of conceptual analysis emerge) and. with this. a more general 

critique of contemporary philosophy of law in general. [t will be shown that kcause of 

some shared assumptions about the natun of conceptual analysis (and thus some shared 

ideas about how accounts of law should be assessed), contemporary philosophen of law 

cannot achieve what they aim to do; that is. they cannot produce general accounts of law 

which are theontically valuable. 

Fourth. and finally. 1 will show that thcre are alternatives to the way in which 

philosophy of law is cumntly done. In the final chapter, I will examine two alternatives 

which a n  based on challenges to some of the main assumptions which underlie 

contemporary philosophy of law. 1 will show that only one of these alternatives holds 

promise for providing a general account of Iaw which is theorctically valuable. 

To accomplish these aims. this dissertation will have thne main parts. In the first 

part (consisting of the first two chapters). I will examine the nature of contemporary 

philosophical study of law. I will show that. despite thcir varying conclusions. most 

contemponry legal theorists shan many assumptions about the nature of the philosophicol 

study of law. In the tirst chapter. 1 will look at one contemporary philosopher of law who 

seems. at fint blush. to have a vcry diffmnt account of the natun of legal philowphy. 

Ronald Dworkin concludes tôat legal theorists must appeal to the sune moral pnnciples that 

legd practitioners appcal to in order to moraily justify their accounts of law. I will show. 

fi rst. that this conclusion does not follow fmm bis account of interpntation, and. *rond. 



that despi te this conclusion. Dworkin's approach to philosophy of law is remarkabl y 

similar to the approach of contemporary legal positivists. Thus. even Dworkin shares 

many of the same underl ying assumptions about the nature of philosophy of law as his 

positivist opponents. In the second chapter, 1 wil l  focus on Hart's book The Concent of' 

kgw. in order to characterize the general approach to philosophy of law undertaken by 

contempwary legal positivists. After overcoming an initial tension in Hart's approach to 

philosophy of law. 1 will show what featurcs characterize Hart's approach to law. 

Ultimately. it will be sbown that contemporary philosophers of law should be understood 

as aiming to provide a general account of law which is  not just descriptively accurate. but 

aîso theoretically valuable. 

In the second part of the dissertation. I will put what 1 have said in theory inio 

practice. In other words. 1 will examine and assess accounts of law given by some key 

contemporary philosophers of law by seing whether their conclusions do in fact follow 

from their analyses of concepts and. if their accounts are intemall y adequate, seing 

whether their accounts dlaw are theoretically valuable. I will begin by examining the 

contemporary legal positivist account of law by focusing on the works of Han and Raz. 1 

will argue that they botb aim to distinguish Iaw from both carcion and morality. Han 

uses the distinction bctwecn intemal and entemal statements to characterize legal obligation 

so that it is distinguisbcd from both coercion (king obliged) and moral obligation. Raz 

argues that the law's essence is to c l ah  authority, and. as such, it is disthguished from 

both coercion and moral judgement. Then are two main questions: first. can they 

accomplish what they aim to do by finding a !Inn place ktwecn coercion and morality. 

and. second. if they do accomplish iheir aims. what is the theoretical value in this account 

of law ? I will argue that Raz d a s  not accomplish w hat he sets out to do; in othet words. 



his conclusion about the nature of law (i  .e. exclusive legal positivism) does not follow 

fmm his analysis of the concept of authority. And. 1 will argue that. although Hart d a s  

succeed in distinguishing law from both carcion and morality. his concept of law has 

limited theoretical value. 

Then. I will consider the work of John Finnis, a contemporary natud law 

philosopher. Finnis is awan of some of the shortcomings of contemporary legal 

positivism; he hows that an account of law must deal with the grounds of normativity in 

order to be theoretically valuable. Howevcr. because he shares many of the same 

assumptions about the nature of philosophy , some of the same problems that Legal 

p i  tivists faced in providing a sound and theoieticall y valuable account of law are 

encountered by Finnis in his attempt to provide a sound. moral foundation for his account 

of law. Thus. what emerges fmm this section of my dissertation is not only a clearer 

understanding of the kinds of assumptions which underlie contemporary philosophy of 

law . but also the recognition that some of the problems facing contemporary legal 

philosophers a n  due to these shared assumptions about the nature of' phiiosophy. 

In the third and concluding pan of this dissertation. l will look at two alternatives. 

not just to specific contemporary sccwnts of law, but to the contcmporary approach to 

law in general. These alternatives anse from a geneial critique of contemporary philosophy 

of law. Thus, in order to sec why these two alternatives am pnuine alternatives. a clear 

understanding of the pmblem with contemporary philosophy of Iaw is nccded. In this 

concluding chaptet. 1 witl summariv the main sruumptions about the nature of philosopby 

which guide contemporary philosophy of law. 1 will show that a clearcr undemnding of 

cmceptual aualysis has anergcd frorn the examination and assessrnent of pdcular 

accounts of philosophy of Iaw. Two further assumptions about (hc natun of conce@d 



analysis, together with the main aims of contemporary philosophy of law, iead 

contemporary philosophy of law to produce very formel accounts of law with limited 

theoretical value. By challenging aspects of these two assumptions. two alternative 

approaches to philosophy of law emerge. However, it will be shown that only one of ther 

alternative approaches holds the promise of a general account of IPW which i s  theoretically 

valuable. 



Ronald hvorkin is a contemporary philosopher of law who seems to prexnt a 

s h a ~  contnst to many other contemporary philosophem of law. Unlike the majority of 

contemporary legs1 thmnsts, Dworkin's account of law d a s  not involve a sharp 

distinction between what Iaw is and its moral justification. He klicves that both the legal 

theonst and the legal pmctitioner musc morally justify the law by appcaling to principles of 

political monlity in their interpretations of law. But. more significantly, Dworkin seems to 

have a very differcnt view of the task of the philosopher. He emphasizes the ciifference in 

approechcs by calling the opposing positivistic theories of Iaw "semantic theories of law ." 
whilc calling his own approach "interpntive." Accoding to ûworkin. rmantic theories 

are coacemd primarily witb the meaning of w d s  or the rulcs/critena goveming the use of 

words. Dworicjn's apptoach involves taking an "interpretive attituden which has two 

components: 1. the acknowledgment tbat rules and social practices a n  not just facts but 

have value (Le. they serve Borne intenst or purpooe or some pnnciple). and 2. the 

assumption that sucb ~ledpractices must be understood. applicd. cxtended. qualified. etc. 

in light of the point tbat they serve.2 In hvorkin's words. this means that people with the 

inicrprctive attitude "try to impose meaning on the institution - to set it in its best light - and 

then to restructure it in the light of tbat mcaniag.d Thus. Dworkin seems to prrscnt a 

1 Rmdd hvorkin. Law's 
" . (Cambridge: Harvard Unive~ity Press. 

1486). 3 1. Hcnceforth know 
2 Ibid.. 47. 
3 Ibid.. 47. 



sharp contrast to contemporary legal positivists both in his view of the philosopher's task 

and in his find position about the nature of law and lepl theory. 

In this chapter. 1 will argue that. despite appearances. Dworkin's actual approach to 

philosophy of law is similar to the contcmporary p s i  tivist's a p p m h  to legal theory . 
Although the claims about law and legal theory that he is attempting to justify arc opposed 

to legal positivism. bis appro~eb in justifying or arguing for these claims is not This 

chapter will have thm parts. Tint. 1 will nutline Dworkin's main argument in support of 

his claims about law and legal tbeoy. Because he prcrnts bis clearest and most sustained 

argument for his position in his book L w ' s  u. 1 wiil, for the most pan. focus on the 

arguments found in this book. Second. I will show that even if we accept some of 

hvorkin's main assumptions. his conclusions about legal theory and legal practice do not 

follow . Ultimately, Dworkin can no( show that the descriptive and moral1 y normative 

elcments of legai theory and legal practice arc inextricable connected. Third, 1 will show 

thai Dworkin's actual approach to pbilosophy of law does not differ sipificantly from the 

appmaches of legal positivists like Hait and Raz. 

1. Pu- w's Enlp ire in w s t  m. 

Law. for Dworkin. is an interpretive concept. This means that laws and legal 

p d c e  are the product of inttrpretntion (by legal pmtitiaien and lep1 thcorists) and 

nquirc interprctation in otder to apply and undemiand them. In b w ' s  m. he States 

that "if law is an interpretive concept. any jurisprudence worih having musi k built on 

sane view of what interpretation is. and the analysis of inteipretation 1 constnict and 



defend in this chapter (chapter 2) is the foundation for the rest of the book."4 

Interpretation is not foundational in the sense that it is. itself. some factor given in Our 

expenence. beyond interpretation: Dworkin explici tl y states that he is offering an 

interpretation of the practice of interptetation.5 However. he does c l a h  that his account of 

interpretation is foundational in the anse that his discussions and arguments about the 

nature of legal practice and legal theory presuppose the view of interpretation presented in 

this early chapter. Thus. i t  would seem that acceptance of his interpretation of the practice 

of interprrtation is crucial to the acceptance of bis interpretation of law. In this Eirst section 

of the chapter. 1 will examive Dworkin's account of interpretation and show in what sense 

his account provides a relatively accurate account of the prnctice of interpntation. Then 1 

will state what claims about legal theory and legal practice hvorkin klieves follow fmm 

his account of interpntation. As 1 indicated earlier. I will. in the second section of this 

chapter. show that many of Dworkin's claims about legal theory and legal practice do not 

follow from his account of interprctation. taken in its best light. 

Dworkin pnsmts bis account of interpntation in two main steps. First, he notes 

that the interpretation of social practices is similar to the interprciation of anistic and literary 

works. siace "boch aim to interpnt something cnated by people as an entity distinct fmrn 

them. rather than w hat people say. as in conversational interpretation. or events not created 

by people, as in scientific ioterpntation.~ Both fonns of interpntation can be called 

"creative interpntation." Second, he considers whether c ~ t i v e  interprctation is a form of 

41bid..50. 
5 Md.,  49. The practice of interpcrtation is, for Dworkin, a social practice, taking 

place within enterprises of inte~reten. As we sôall sec, u c h  enterpise detemiines. to a 
large extent, the form of intepretation by pmviding the standards or principlcs of 'good' 
intcrpretations for that discipline. 

6 ibid.. 50. 



conversational interpretation. In other words, when a painting. l i  terary text or social 

practice is interpreted. does this involve 'discovering' or 'retneving' the intention of the 

artist or participants? Dworkin states that creative interpretation is "constructive" not 

conversational: although cnative interpretation is concerned with the purposes of works of 

art and social pnctices. i t is not concemed with the purposes of the artist or participants but 

with the purposes of the interpret~r.~ He states. "constnictive interpietation is a matter of 

imposing purpose on an object or practice in order to make of it the bcst possible example 

of the form or genre to which it is taken to belong."* 

Dworkin describes the way in which creative interprctation is constructive in his 

thne-pari argument showing that creative interpretation is constructive and not 

conversational.9 Rmt, he shows that in attempting to discover the author's (for enample) 

intention. the interpreter necessarily invokes standards of what makes a g d  novel. 

Dworkin's argument involves an appeal to the impracticality (and pertiap impossibility ) of 

retneving a psychological state of an author who may be long dead. Becaur a work i s  

constnicted with a "purposive" intention and the author's psychologicd state is kyond 

direct access of an interpreter, the purposive intention of the work must bc constructed by 

the interpreter. A novel is pupsive in the sense thrt the author mus< have appalcd to 

certain standards of novel-making and certain aestkic principles to wnte the novel. In 

order for another to interprct that work one must engage in "purpsive construction of what 

the author intended." 10 This mcans that the interpreter must appal to standards of good 

novel-making and aesthetic pnnciples in order to reconsmict the intention of the author. 

Ibid.. 52. 
Ibid., 52. 
Ibid.. 54. 

10 lbid.. 57. 



Thus. even if creative interpreiation involved disceming the author's intention. it still has 

the c haracter of constructi ve interpretation. 

Second. Dworkin shows that the debate about author's intention or literal meaning 

or imposing purpose in interpretation is a debate about which interpretation of the 

interpretation of novels (for example) puts the object ( in  this case. the practice of 

interprcting novels) in its best iight. He argues that this second-order interpretation 

necessaril y involves the appeal to standards of aesthetic val w. and thus is constructive. As 

an example. Dworkin States that the propnent of the authoh intention view of interpreting 

novels will argw that because the value of an lies in the process of atistic creation. a nader 

of the novel should attempt to discover the intention that was involved in the creaiive 

process. 12 By appealing to aesthetic principles. the propontnt of the author's intention 

view is constructively intecpreting the practice of interpming novels. However, as 

Dworkin points out. hem he i s  " ... not arguing that author's intention theory of artistic 

interpretation i s  wmng (or right). but that whether it is wrong or righi and what this 

means... must tum on the plausibility of some more fundamental assumptions about w hy 

works of art have the value their prcsentation presupposes." 13 Thus. this second part in 

Dworkin's argument alludes to the persuasiveness of constructive interpretation since it 

shows that constructive interprctation, ironically, occurs in the arguments apinst 

constructive interpretation. It  is important to note that DwoilOn is  only making a daim 

about a second-order interpretation. It is possible that while the second-order interpretption 

1 1 lbid.. 60-6 1 . 
12 lbid.. 60. 
13 lbid.. 61. 



(i.e. the interpretation of the practice of interpreting novels) is constructive. the first-order 

interpretation (i.e. the interpretation of novels) is not constructive. l4 

The thid and final part to hisargument that cnative interpretation is constructive 

rather than conversational relates specificaily to interpretations of social practice. He argues 

ihat social practice is of such a nature that it " ... mates and assumes a crucial distinction 

between interpnting the ;ias and thoughts of participants one by one. in that way. and 

interpreting the practice itself. that is. interpreting what they do collectively." 15 He seems 

to be suggesting that kcause the practice is social. the 'intention' or meaning of the practice 

is usually distinct from the normally varying intentions of participants. He adds that the 

distinction would be "unimportant for practical purposes if the participants in a practice 

always agmd about the k s t  inteptation of it.' 16 This argument seems to be a variation 

of the Tint argument. The complications of discovering or rctneving the ptectice's 

'intention' are muitiplied by the number of participants in a social practice. Not only is it a 

problem to discover or retrieve people's intentions. but it is also a problem deciding what 

the interpretation of the practice is when people's intentions Vary. 17 Thus. constructive 

interpretation seems even more appropriate in the case of social pniaices than in the 

interpretation of literary and ariistic woilrs. 

l4 A proponcnt of the author's intention view may argue that thcre are different 
foms of interpretation depending on the kind of object to k interprcted. For instance. 
when interpreting literary and artistic works, one should discover the author's intention. In 
the case of said practices without a opecifiable author. one should provide a constructve 
interpretation of the practice. Thus. the social practice of intcrprcting novels would be 
constructively inierprctive, while novels themselves would be interpnted by discovering 
the author's intention. 

1s fi, 63. 
16/bid.. 63. 
l7 Although Dwoikin d a s  not erplicitly make this argument in Lpw's m, . . .  he 

does prescrit this argument in the second chapter of an cadicr W O ~ .  
(Cambridge: Harvarû University Ress. 1985) 



Although Dworkin's account of constructive interpretation is offered as analysis of 

creative interprctation alone. he notes that it could be extended to take account of both 

convetsationd intcrpretation and scientific interpretation. 18 1 t will hclp in understanding 

the nature of constructive interprdation to sa how this extension could occur. Dworkin 

suggests that in ail three foms of interpretation therc is an appeal to standards of value 

relevant to the diffemt enterprises engaged in. When a literary iext is interpreted. we 

appeal to standards of aesthetic value in oder to put the text in i ts best light. When we 

interpret a speaker's words. we appeal to standards of g d  conversation by applying a 

principle of chanty to his or her words. When scientific data is interpnted, we appeal to 

standards of what rnakes a good scientific theory (for example. standards of simplicity . 
comprchemiveness and elegance) in order to make the xientific object the best that it can 

be. In al1 t h m  cases. an interpreter is imposing value (moral. aesthetic or otherwisc) or 

purpose on what is interpnted by appealing to the interests. goals. or principies that the 

practice or object can bc taken to serve or express. 

But what d a s  it mean for an interpnter to put the object of interpntation in its best 

or mosi attractive light? What d a s  it mean for an interpmter to make the object or practice 

the k s t  that it can be? Becaur Dworkin often descriks constructive intcrprctation in cher 

tem.  two criticisms anse. 19 Fint. he wems to be suggesting that an interpnter should 

always view the object of interpretation with rose-coloured glasses. Why musc an 

interpreter necessarily view the object of interpmtation in this Cashion? 1s n a  this a 

dangerous way to view socid practices. apccially legai practices? Second. he states that 

thmugh interpretation the object is made the k s t  that it cm be. But when a or 

l * ~ ,  53. 
l9 WJ. Waluchow m&s both these criticisms in Chapter 2 of this book jnclusivg 



scientific data or a penon's words are intcrpreted. such objects of interpntation remain 

exact1 y what they a n  independent of any interpretation. How can the object of 

interpretation be made better or worse? Would it not be more accurate to say the 

interpntation is made the best that it can k instead of saying that the object of interpntation 

is made better. When Dworkin's account of interpretation is ren  in its best light, the force 

of both these criticisms is  lescned. However. by presenting plausible ansvers to these 

objections, problems anse for his claims about legal theory and legal practice (as WC shall 

see in part two of this chapter). 

Let me deal with the latter question first, w hether tbe object of interpmtation or the 

interprctation itself is made the k s t  that it  can k. At the kart of this question is another 

question: is the object of interpretation independent of interpretation? At some points. 

Dworkin suggests that the object is independent of interpretation. When he speaks of the 

"raw khavioural data of a practice" which is "unâetdrtemiined with respect to the 

"ascription of value." or w hcn he descn bes the obje* constniiniiig available 

interpretati0ns.2~ it seems that the object must k independent of integtation in order to 

a d  as a constraint on interpntations or to determine (or underdetermine) the value that can 

be ascnbed to it through interpretation. However. at othcr points, Dworkin suggests that 

the object depends on interpretation. For instance. he states, "interpretation folds back into 

the practice. altering its shap. and the new shape encourages further reinterprctation. so 

the pmctice changes dramatically, though cach step in the pnmss is interpietive of what the 

1 s t  achieved."21 The 'object' of interprctation seems CO be a result of interpretive 

judgments which can k altend through differcnt interpmiations. But if the object of 



interpretation is part of the interpretation. then how can it act as a constraint on the 

interpretation? Would not such a constraint beg the question. so to speak? 
. . Fortunatel y. in an earlier book. A Matter of hnciple. Dworkin deals with this 

apparent dilemma. He states that al1 parts of interpretation. including the object of 

interpretation. are interpretive. Thus, the object of interpretation (like a text. for instance) is  

not a brute fact that has the power to constrain interpretation; rather it is itsetf a pmduct of 

interpretivejudgment.22 Dworkin sees an analogy between his account of the 

interpretation of texe and contempomry theoriesof scientific intcrpretation. He states. "it 

is a familiar thesis in that discipline that none of the beliefs we have. about the world and 

what is in it. is forced upon us by a theory-independent ncalcitrant reality ..."23 What 

constitutes an object for interpretation within a given enterprise is a matter of interpretation. 

Imagine a physicist and an artist looking at a tin cm on a table. The object of 

intcrpretatim for the physicist is a physical object composed of ~tomic and subatomic 

particles. The object of interpntatioo for the artist may be splashes of colour in a mundane, 

cylindrical fom. What constitutes each object is determjned by the enterprise that each 

interpretet is cogaged i d 4  Epch object is considerrd to be an object because it acts as a 

22 Ronald Dworkin. M m  of 
. , 16&169. 

23 Ibid.. 169. 
24 Dworkin need oot make such a srong statement. All hc needs to say is that the 

object of interpretation is parily constituted by interprrtive judgements. Such an object can 
act as a constraint an interpretation and change with different interpretations. However, if 
he claims that 'pan' of theobject is noi inteqktivc in ~ome sense,-then some of his critic's 
remaiks have more force. For instance, in his book p n i n o w  Cornes N e  (Oxford: 
Clarendon Rcss, LW), Stanley Rsh accuses hvorkin of contradicting himscll by 
sneaking in 'objcctivity' when he explicitly denies that this is what he is doing. Dworkin 
nfers tchis cnticism when he ssysihat despite bis disclaimers, a readet thought that he 
was committed to 'a silly metaphysicd th* of intcrpretation, according to which 
meanings an 'jusi th& in the univem. literary genres are tself-announcing', texts act as a 
'self-executing constmint' on any inte~mtation, and interpretaiion is thercfon . . the 
discovery of brute. nonintecpntive, and recalcitrant facts." (A W t r  of Pbpnplr, 167) 
He rrsponds to Fish by saying al1 parts of interpntation are tbeory-dependent* 



constraint on the interpretations within the discipline. The object consisb of some ideas 

uncontmvenially employed in al1 interpretations in the discipline.2S Even if there is  a 

brute fact of the matier. it  is not this which acts as a constraint on interpretation: rather it 

would be certain agreed ways of interpnting this 'brute fact' that act as the constraint. So. 

a brute fact. independent of interpretation. is not the object of interpretation (in the sense of 

constraining interpretation): only an abject that is  itself a p d u a  of interpretation can bc an 

object of interpretation in this sense. 

Thus. Dworkin's claim that through interpretation, the object of interpretation is 

made the k s i  that it can be (instead of simply making the interpretation of the object better) 

has some. although limiteû. plausiblity. Because the object of interpretation is itself a 

product of intcrpretation. an interpretation of this object which becmes acceptcd in the 

given enterprise changes the object. In this sense. an object is made the kst thiit it cm be 

through interpntation. But Dworkin overstates his case when he says that al1 objects are 

made the best that they can be through inteipntation. since no< ail interpntation will alter 

the object by becoming widely accepted in the discipline. What Dworkin should say is that 

al1 interpretations aim to make the object the best that it con k (in the sense. that al1 

intcrpreters aim to make their interptctations accepted in their discipline), although not al1 

interpretation wiil in fact change the objcct. 

25 Dworkin's distinction beiween concept and conception seerns to paral le1 the 
distinction between the 'object' of interpretation (for example, some level of agreement 
about a novel) and how controversial elements of the object a n  nsolved (a spccific 
interpretation of the novel, for example). Dworhin describes the distinction between 
concept and conception as a conttast ktween two levels of abstraction. At one level, the 
level of concept n, t h m  is an agreement within a community about certain basic ideas. At 
the other level, the controvcrsy implicit in x is taken up. Thus, there a n  disputes about 
conceptions of the concept x (u, 71 ). In this cape. what ads as a constraint on 
interpretation is the concept (which is itself a nsult d interpntation). 



But what about the second objection? Why must we aim to make the object of 

interpretation the best that it can be? Doeso't this mean that we must view the objects of 

interpretation through rose-colored glasses? Whetber or not Dworkin has a plausible 

answer to this objection depnds on how he understands what it means to make an object 

the "best that it  can be." As 1 shall show, there is a sense of making an object the best that 

it can be that is relative1 y uncontroversia! and plausible. This c m  be illustrated by the 

example of the interpretation of texts. However, then an other ways to put an object in its 

best light which am not so uncontrwersial: and. w hen we tum to examine legal theory and 

legal practice. I will show that this sense of making an object the best that it can be is not 

only contmversial but also unjustificd. Let me briefly consider the example of a literary 

text. before turning to legal thmry and legal practice. 

Dworkin descnks two dimensions of constructive interpretation. the dimensions of 

fit and ju~tification.2~ According to the dimension of fit, an interpreter " ... cannot adopt 

any interpretation, however cornplex. if he believes that no single author who set out to 

write a novel with the vanous readings of chatactcr. plot. theme, and point that 

intcrpretation describes could have written substaniially the text he haî been given."27 

This means that the interpreter cannot just make up any interpreiation; rather, the interpreter 

must pmvide an interpretation w hich. in Dworkin's words, "flows throughout the text" and 

bas "general explanatory power," incorporating the major structural aspects of the texte= 

The interprcter will appeal to certain principles or stanàards for good explanations (such as 

si mplici ty and comprchensivmess) and must impose a point or purpor exprcssed by the 

26 Dworkin descriks these two dimensions in mmy of his works ineluding L a w p $  
(230-232). A MpPrr of PQQQ& . . 

( 1 43- 145) and Sc& (300). 
2' u, 230. 
28 Md., 230. 



work. In the first dimension. the interpnter is making the object the best that it can be by 

showing that the text is capable of a coherent and consistent interpretation. This involves 

applying a principle of chanty to the work and assuming that the author is a rational and 

competent writer. Olcoune. the intcrpnter might conclude tbat the work is incoherent and 

the author i s  incompetcnt. but this doesn't mean that the interpreter should not apply a 

principk of charity when fint approaching the work. 

The second dimension. according to Dwoikin, nquim the interpreter to judge from 

among the interprctations that fit the text which interpretation shows the work in its besi 

light. This involves more substantive issues and argumentation. since the interpreter must 

not only interpnt the work in relation to a given point or purpose expressed by the work. 

but also assess and justify this point or purpose by appcaling to aesthetic principles and 

standards devant to the litcrary enterprise. This rquins the intrrpnter to becorne a 

participant in the literary process, since the interpcter must appcal to aesthetic principles 

sirnilar to those that the author would appeal to in wnting the work. An interpretation puis 

a literary work in a ktter light if the purpose or point expnssed in the work is ktter 

justified according to such aesthetic pnnciples. 

It is important to note that, according to hworkin. these two dimensions a n  not 

distinct since "one may show the w o k  in a better light kcause it fits more of the text or 

pmvides a more intcrcsting integrstion of' style and content."b Furthet. the interpreter 

often appeals to substantive principles in the fint dimension when constnicting the 

purposive intention of the work. Thus. tbm arc differcnt senses to the ph= 'putting an 

objeet in its best possible light'. depcnding on the dimension and depending on the kinds of 

principles or staoâanîs that are appded to. It is nat mntmvcnial to say that an intermer 

z9 Ibid.. 23 1. 



should put the ten in its best light by applying a principle of charity to the work. This is. 

in fact. what 1 am doing to Dworkin's own work, and it is a guiding ideal in the analysis of 

philosophical and othcr works. Funher. it would only k controvcrsial for me to appeal to 

sesthetic standards in an interpretation of a literary work. if this is done without regard to 

the dimension of fit. Thus. 1 would argue that on the face of it there is nothing wrong wi th 

making the objecr the besi Lhai ii a n  bc in this sense. However. as we shall see. problems 

a r i r  when wc tum to Dworkin's claims about Law and legal theory. 

With the example of a literary text in mind. Dworl;in makes the following claims 

about kgal thcory . Becaux a legal theonst's interpretation of the institution of law i s  a 

constructive interpmtation. his or her interpretation must have the two dimensions of fit and 

justification. Thus. the legal theonst must impose a purpose or point on the institution of 

Iaw and provide an interpretation which 'f'lows' through the institution. taking account of 

most of its featum. The legal theorist must appeal to values like comprehensiveness and 

simplicity. and apply a principle of charity (assuming the participants an relatively rational 

and consistent) in order to make the interpntation the k s t  that i t  can be. But the legal 

tbeorist cannot stop hem. Since then may be compting interpntations which 'fit' the 

object (and Dworkin argues that then an such competing interpretations). the legal theorist 

must join in the practice of law by appesling to the same stanâards and principles that leal 

practi tioners appcal to in order to justify their interpmations. This involves appealing to 

more substantive priaciples of political morality (like justice. faimes and 'integrity '). 

Thus. the lepl theorist canna simply describe the institution of law. but he or she must 

al= morally justify the inierpretation (and. as a msult. moraily justify the law). This will 

mcan that a general and purcly descriptive account of Iaw (as op+ to the description of 



a body of law within a particular legal system) is most likely impossible. given that 

different legal institutions may appeal to different moral pnnciples. 

ûf course. these claims about the legal theorist presuppose certain claims about 

legal participants; namely, that legal participants (like judges or lawyers) musi 

constnictively interpret the law. and thus they must put the object (the law) in its best light. 

This involves appeaiing to the same substantive principles that the lawmaken appeal to (for 

example. justice. fairness, due process and integrity). Dworkin argues that judges. for 

instance. must always momlly justify their interpretations of the law even in dcciding easy 

cars. Whenever judges interprrt the law. they strive for consistency in principle. and thus 

appeal to the distinct political virtue of integrity30 Finally. his account of the interpretation 

of legal practitioncrs (like judges and lawyen) pnsupposes an account of the practice of 

lawmakers (assuming that thcy make constnictive interpretatioas and appeal to politically 

moral pnnciples like justice, fairness. due pmess and integrity). 

2. Whv D w o - m  about le-w and d c t i c e  do not follow from his 

account of -tam. 

Dworkin ends up making many strong claims about legal theory and legal practice. 

However. 1 will show that these strong daims arc unjustified: thai is. these strong claims 

simply do not follow fmm his account of interpretation. Wcaker claims about legal theory 

30 hvorkin argues that intcgrity is a distinct politicai virtue by showing that 
integrity ( undenid  as consistency in principle) can mflict witb uther political virtucs 
(like justice and faimess). He uses the example of checkerboard solutions which arc 
rcjected not on grounds of justice or fairnesis, but because they fail to serve our political 
ideal of integrity (i.e. consistency in principle) Sec LE. 179-184. 



and legal practice do fol low from his account of constructive interpretation, however ther 

weaker claims would hardly be disputed by most contemporary legal positivists. 

Let me I d .  first. at the claims Dworkin makes about legal practice, focusing 

especially on the practice of judges. What cenainly follow s from bis account of 

interpretation as constructive is that judges must appeal to certain standards or pnnciples in 

order to interprci the laws. What also sectns to follow is that a judge. at least on some 

occasions. must reconstruct the intentions of legislaton and so appeal to standards and 

pnnciples similai to those to which legislaton appeal. As we shall see later. these two 

claims would not k disputed by contemporary positivists. But Dworkin's daim that 

judges must. in al1 of their interpretations of Iaw. k morally justifying the law. does not 

follow from his account of interpretation. Tbere are two main Rasons why this daim d a s  

not follow. The first concems the status of integnty as a distinct. politically moral ideal. 

Dworkin's daim that judges must be morally justifying the law in al1 cases depends on 

whethcr or not the appcel to integrity is an appcal to a distinct politically moml virtue. 

However. i t  seems to be that integrity, as hvorkin characterizes it. is a feature of al1 

constructive intcrprctations. and not juat an idcal of the interpretation of a social pmcticc. 

When interprcting a tcxt. a reader imposes value or pirpox on the text. A mader interpnts 

passages in the text in light of a 'point' tbat the text can be said to express or exemplify . 
Readers appeal to a pnnciple of integrity when thcy stnve for consistency of 'point'. 

purpose or principle when interprcting a text. However, a reader who appeals to integrity 

in this way would not be said to be nccessaril y morall y justifying the tent. because the 

reader may k appl ing  to an immoral or evcn an a m d  point. purpare or principle. 

Thus. in any constructive interpretation. an appeal to inte@y would seem to bc involved. 

and yet we would hardly say tbat al1 inteqreten are m d l y  jusiifying theit objecte But 



these nflections point to a deeper problem with integrity. lntegrity doesn't have the same 

character as other principles of poli tical morality . lntegrity is. according to Dworkin, 

consistency in principle. Thus, unlike other political principles. integrity essentially 

involves reference to another political principle. such that its moral worth (or any other kind 

of worth) depends on the value of the pnnciple. While integrity of a principle of justice 

would be motally praiseworthy. integrity of a pnnciple of racial inequality can hardly be 

morally valuable. Could it reall y be argued that a consistent white supremacist is moral1 y 

more prairworihy than an inconsistent white supremacist? Furthet. in what sense would 

consistency in pnnciple be moral at al1 if the principle is something li ke simpl icity or 

comprehensiveness? In this seose. integn ty would determine what makes a good 

explanation or interpreiation. instead of deciding w hat makes an ex planation or 

interpretation rnorally justified. Becaw integnty takes on the charpcter of the principle it 

refers io, i t  cannot be a distinct moral ideal. 

The second reason why the daim (that judges must always ôe morally justifying 

what they interpret) does not follow from his account of interpretation is because he fails to 

distinguish two mcanings of the words "appeal to"3 When judges construct 

interpmtations of the law, then arc two ways in which principles can be appealed to. 

Judges can appeal to principles in order to mordly justify their interpretation. This implies 

that the judges accept the principles when they 'appesl' to them. But judges can also appeal 

to principlcs which they do uot accept. For instance. a judge under apartheid might appeal 

to principles of racial inequality in oider to undentand the motivations of legislaton and 

thus in order to interpt the law cmated by tbose legislators. But then it would be an open 

31 As we shall sec shoitly, Hart and Raz makc use of s version of this distinction 
in thcir own accounts of law and in their nsponser to positions such as Dworkin's. 



question whether the judge believes those pnnciples are morally acceptable. There i s  no 

reason why judges must always accept the principles that they appeal to. If this i s  so. then 

there is no nason why judges must always be seeking to morally justify the law. It is 

possible that in hard cases. whem then a n  two or more interpretations which 'fit' the law. 

judges appeal to principles in order to justify their interpntation morally. But no 

contemporary legal positivist would deny this. 

Let me now consider Dwoikin's claims about legal theory. Dworkin claims that 

legal theonsts must appeal to the same principles that legal practitioners appal to in ordet 

morally to justify their interptetations of lcgal practice. In some respects. it i s  obvious that 

legal theorists appeal to diffennt standanis t bn  judges. Obviously. judges are constrained 

in their interpreiation by institutional conscraints (like the weight of pncedents. local 

phr i  ty. and the principle of due proass)32 Al though legal theorists might descri be these 

constnints. it is  hard to see how lcgal theonsts would themselves be so constrained when 

they constnict an interprctation of law. But perhaps Dworkin is nfemng to some of the 

principles that judges and other practitioaers a p p d  to. like justice and faimess. Must legal 

theorists appeal to principles of justice and faimess in order to justify morally their 

iaterpretations? Then arc a numbet of diffemt masons for bcklieving that this daim does 

not follow from his account of interpmtion. 

32 Richard L. Schwartz makes a sirnilar point in his article 'Intcrnal and Extemal 
McthalintheStudyofLaw,"Lpwand ' Jeu- 

*, l m ) ,  179- 199. He argues that 
tbç-al practitioner pursue diffennt goals (the kgd  thcon st 

bas theontical g d s .  while the legai practitioner hm practical goals). this muns that the 
lcgal thconst should take a stance which is not wcircumscribd by the imperaiives (to reach 
closurc or consensus, and undertake action. for example) whicb dominate discussions w itb 
practicai purposes." (Ibid.. 1%) 



Fint. one might again appeal to the quivocation in the phrase 'appeal to'. 

Althou@ lcgal theorists might appeal to the same pnnciples that judges appeal to in order to 

understand judicial practice. this does mt mean that the legal theorists accept these 

pnnciples. In other words. legal theorists can appeai to principles in constnicting an 

interpretation without using those same principles to justify the interpretation morally. Raz 

makes a similar point wiih a diffennt emphasis when he distinguishes betweeo a 

normative statement which i s  committed and a nonnative statement which is detached.33 

In both cases. principlcs are 'appealed to'. but only in the fint c a r  (when tbe nonnative 

statement is committed) a n  the pnnciples accepted or mdorsed. w hile in the second case 

the principles are appealed to fmm thc detached prspctivc of one not necessarily acceping 

or rejecting the p i n ~ i ~ l e s . ~  Hart believes that this distinction is a 'valuable 

supplementation" to his own account of extenial ai~d interna1 statements.35 And Hart 

shows in his "Postscript" to The Concept of' how this supplementation would work 

when he staies that "Of course. a descriptive legal theorist does not as such himself share 

the participants' acceptance of the Iaw in thest ways, but hc can and should describe such 

33 See Joseph Raz's The Auaont~ of (Oxford: Clarendon Reu.  1979). 153- 
157. and his p r a c ~ a s o n  md N o m  (London: Hutchinson and Co. Ltd, 1975). 123- 
129. - 

34 A similar criticism was often made about Searle's attempt to derive an 'ought' 
from an 'id. He kgan with the fact that Jones uttered the worâs "1 hereby promise to pay 
you. Smith, five dollars," and derivcd the statement "Jones ought to pay Smith five 
dollars." Searle was dticizcd for failing to me the distinction bctween committed 
normative statemeats (to use Raz's termiadogy) and detachcd normative statements. or. to 
use Anthony Hew's ternis. "between the employment of a terni like promise in a detached 
anthropological description of a social practice; and the use of the same terni, without 
reservation. by a committed participant." 14- Oue- W.D. Hudson Ed. 
(London: MacMillan and Co.. Ltd., 1969), 142. 

H.L.A. Hm. . . . . 
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acceptance. as indeed I have attempted to do in this book."36 He adds that "... in this 

lirnited sense he [the kgal theorist] must be able to put himrlf in the place of an insider; but 

this is not to accept the law or shan or endone the insider's iniemal point of view or in any 

other way to sumnder bis descriptive stance."37 

A second way to show that Dworkin's c l a h  about legal theory does not follow 

from his account of interpmation involves appealing to hvorkin's two dimensions of 

interpretation. Why is it the case that legal theorists cannot appeal to pinciples relevant to 

fit (like comprehensiveness and simplicity) and seek to justify iheir interpretations in terms 

of those principles alone? Although legal thcorists would still ôe seeking to justify their 

interpretation. they would not be morally justifying their interpretation. Therc is no 

necessity that legd theorists must take the step to the second dimension of justification and 

appeal to more substantive issues of morality in order to modly justify their interpretations 

(although they certainly could do this if they wanted to). Waluchow makcs a similar 

response to Dworkin when he states that Dworlrin d a s  have a descriptive elemcnt in his 

account of law. "...namely by staiing that interpretation must 'lit' the praciice as it 

exists.48 Although the dimension of fit involves justifying the intcrprctation by appealing 

to what Waluchow calls "meta-rhcotetical-evaluativc criteria" (which an non-moral 

cvaluative criteria like the principle of charity, and priaciples like sirnplicity and 

comprcbcnsiveness). this does not mean that the interpetetion is or must be morally 

A ihid way to show that his daims about legal theory do not follow from bis 

account of interprctation involves appealing to Dworkin's account of constructive 



interpretation in different areas like science and literature. In those areas. then is no 

necessity that the inteipmten must morally justify their interpretation (although they are 

ceriainly justifying their interpntations on other grounds). Why couldn't a legal theorist 

take a 'scientifïc' approach to the study of law. in the sense that principlcs such as 

comprehensiveness. simplici ty . etc.. govern their interpretations and not principles of 

political morality? One possible response that Dworkin might make is to suggest that since 

iaw necessarily involves coacion which is claimed to be justified. then law. unlike science 

and literature. is morally lmded. But because this nsponse involves the appeai to a daim 

to be justified and not the actual fact of king justified, the question nmains: why can't a 

legal theonst take a scientific appmch to the study of law and descnbe the claims of law in 

an equally scientific way? In faci. Dworkin himself indicatcs this possibility in a footnote 

in L a i t .  He States. 

1 do not mean thai evcry kind of activity we cal1 
interpretation aims to make the best of what it interpnts - a 
'scientific' interpretation of the ffolocaust would not try to 
show Hitlefs motives in the most attractive light. nor would 
someom trying to show the xx is t  effects of a cornic strip 
strain to find a nonsexist rcading - but only that this is so in 
the normal or paradigrn cases of crcative interpnta~ion.3~ 

Because hvorkin grants the possiblity of taking such a 'scimtific' stance toward different 

objects. it is hstd to sec why legal theorists must necessarily be 'uuscientific' and morally 

justify the Iaw. 

39 fi. 421. ln this quotoiion. Dwoikin is uring the phrase 'to make the b a t  of in 
a rcstricted sense mcaning to makc the rnorally k s t  of. Thmughout Dwoilrin's work the= 
is an embiguity in this phtase. At times, hc uses it in this mtricted sense. At other times. 
he uses ii in a wider, more plausible sense where putting an objcct in its k s t  light meanr 
pmviding the best interpretatim of the objcct given the standards of the enterprise the 
interpretet is engagcd in. 



At the hean of all these objections to Dworkin's conclusions a n  two distinctions 

which he cannot disregard. First. he cannot disregard the fact that what legal theorists are 

doing (and the principles and standards that govem the activity of the legal theorist) is 

signficantly different from what legal practitioners a n  doing (and the principles and 

standards that govern their activities). Dworkin acknowledps that there can be different 

standards for interpretation in different disciplines. and, empirically. lepl practice and 

legal theory are two different enterprises of interpretation with different standards for 

evaluating their respective intcrpretations. Nothing but confusion mults from attempting 

to collapse this distinction. Second. Dworkin cannot overlook equivocation in the phrase 

'appeal to'. loterpreters can appcal to moral principles (which they accept) in order to 

morally justify their interpmations. But interpters can also appeal to moral principles 

which are accepted by a person or group of people without tbemselves accepiing the 

principles or standards (and thus witbout themselves monll y justifying what they are 

interprcting). In a siMlar way. 1 cm appeal to the reasons Dworkin provides for his 

conclusions (or he can appeal to the rcasons legal positivists give for their conclusions) 

without accepting those same nesons. If thcse two distinctions a n  unavoidable. theo 

Dworkin's conclusions about legal theory and legal practice do not follow from his account 

of interpretation. 

Dworkin's interpretation of law i s  based on bis account of interpntation. He wants 

to show that the kgal theorkt must becorne a participant in the practice of law in order to 

constnict an interpretation of law. He wants to show that an interpntation of law must put 

the practice of law in its kst. politicdly moral. light. He wants to show tbst a judge 

al ways appeals to principles of political morality in deciding cascs. Howevsr. as 1 have 

shown. when bis account of intepretatiai is e x d n e d  in nmie &tail. it fails to pmvide 



support for these claims. We can accept the fact that al1 interpretation is  constructive. We 

can accept that an interpreter always imposes value or purpose on an object. We can accept 

that this means that the interpmer mu* appeal to standards and principles in constructing 

his or her interpretation. We can even accept that a judge must appeal to princi ples of 

political morality in deciding between qually well-fitting interpretations. This does not 

necessacil y mean thet a judge must alway s decide cases by appealing to pnnciples of 

political morality to justify law. This does not mean that a legal theorist must become a 

participant and justify his or her interpretation of legal practice accorûing to principles of 

poli tical morality . Oespi te the acceptance of Dworkin's constructive account of 

i nterpretation, the descriptive and moral1 y normative elements of law and legal theory 

remain distinct. 

3 , a c h  to law and iis relation to CO- wsitivis~. 

Based on his account of interpretation as 'constructive'. hvorkin argues that legal 

theorists and legal practitioners must appeal to substantive moml principles in oder to 

justify morally th& interpretations of the law. This conclusion is obviously in sharp 

contrast to the conclusioas of contemporary legal positivists who argue their own 

descriptions of law are distinct from the moral justification of Iaw and who argue that legal 

practitioners likc judges are capable of applying thc Iaw without monlly justifying it. 

Furthet. if legal theorists mua appal to the sarnt phciples to which legal practitioners 

apped, and if differeat principles are appcaled to in differcnt legd systems. thcn it would 

secm to be impossiôle to produce a theory of Iaw which is gencral or univcnel. Legal 

theones. for Dworlin. are relative to each legal sysrcm (or to nlevantly similar lcgal 



systems). This conclusion is also in sharp contrast to the statements of many contemporary 

legal positivsts li ke Hart who purport to provide theories of law which are genenl. Thus. 

it is certainly true that Dworkin's main conclusions about legal theory are in sharp contrast 

to how conternporary legal positivists view legal theory. It is for thesc reasons that Hart 

States that "Legal theory conceived in this [Hart's] manner as both descriptive and general 

is a radically different enterprise from Dwoikin's conception of legal theory (or 

'jurisprudence' as he  often tems it)  as in pan cvaluative and jusiificatory and as 'addressed 

to a particular legal culture' Despite these disagreements about Dworkin's 

conclusions. his actual appmach is nmarkably similar to the approach by contemporary 

le@ positivists and many of his main auumptions arc even shared by them. In fact. 

Dworkin's initial account of the interpretativc attitude would not be disputed by many 

contemporary positivists. The main difference between Dworkin and contemporary legal 

positivists is in the final conclusiais that he maches. And given tbat they do not follow 

from his general account of inteptation. it  is noi surprisin8 that this diffennce anses. 

As noted at the start of this chapter, Dworkin likes to distinguish his own 

"interpntive apptaach" from the "semantic" appro~ch of leal pitivists. According to 

Dworkia. legal positivists like Austin and Hart. pmvide semantic theorics of law because 

they are concemed with the conditions for the use of the word "law". In the gmup of 

semantic theories. he includes these "uae tbeories" (pmumably Hart is an example). as 

well as the carlier "more candidl y definitional" theories (presumabl y. he is thinking of 

~ustin)41 k g a l  positivisîs diffei. according to Dworkin. onty about wbich historical 

* a 1 994,240. 
41 E, 32-33. Although he doesnt explictly mention thcir names in this passage. 

he does discuss the theones of Austin and Hart as examples of semantic theories (Ibid.. 33- 
35). hvorkin dots argue that venions of Naiuial law thcory and legd rcalist thcorics can 
be taken as rmantic thedes. but that as such they arc implaudble (bid..  35-37). Since it 



facts or events determine the cntena for the truth of propositions of law.42 This implies 

that lawyers and judges must be using the same CactuPl cnteria for detemining the truth or 

falsity of propositions of Iaw. and. as a nsult. any disagreement about the grounds of or 

the ultimate basis for Iaw is only an illusioo. Given this characterization of semantic 

theones. it is not suprising that Dworkin's main criticism of semantic theones is that they 

do not pint an accurate picture of the disagreements j udges and law yen have about the 

ttuth and falsity of legal propositions. One can only paint an accurate picture by adopting 

an interpretive attitude toward laws and legal practice. 

The response to DwoilOn's ctiticisms of legal positivism. especiall y his cri ticisms 

of Hart. has been fairly unifon. Legal theonsts argue chat Dworkin is mischamteriring 

legal positivism in grneml and Hart's position in particular by calling them semantic 

theories. For instance, Bayles States that "as a criticism of Hart, this misses the mark. 

Hart does not maintain that there are agreed upon neccssary and sufficient facnial 

conditions for the use of 'lawt."43 Further, Waluchow criiicizes hvorkin's 

characterization of the conceptuel analysis of legal positivists solely in tenns of the use of 

words. He wntes, 'Ronald Dworkin appears to characterizc Hart's theory as a semantic 

theory in this rnx. He thcn goes on to show that a philosophical theory of law must br 

much more than this, sornethiog witb wbich Hart would have beea in full agreement."44 

is more plausiMe to cbaracterize legd positivist theones as semantic theories. I will focus 
rny attention on them alone and not consider the xmantic venions of Natural law and legd 
realist thcones. 

42 bid., 33. 
43 Michael Bsyles, "Hart vs Dtwoikin." hsu 

(Vol. 10. PO. 4, November 1991). 360. 
Legal Posi tivism." I Jniverpitv of 

omntglaw Joura. (Vol. 48, 1996). 393. 



Hart himself states that Dworkin i s  misrepresenting his fom of posi tivism by descri bing i t 

in lems of semantic theory. He writes. 

Though in the fint chspter of Law's Empire 1 am classed 
with Austin as a semantic theorist and so as deriving a plain- 
fact positivist theory of law fmm the meaning of the word 
'law', and suffering frorn the semantic sting. in fact nothing 
in my book or in anything else 1 have written suppofis sucb 
an account of my theory.45 

Thus. legal pitivists have responded to Dworkin's objections by arguing that he has 

mischaracterized the position of legal positivists like Han by describing it in ternis of 

semantic theory. 

If contemponi y legal positivists like Han do aot have a semantic appach to legal 

theory . what appmach do tbey take towards legal philosophy? As we will see. the answcr 

to this question properly requins a chapter unto itself.d6 However. for our purposes h m ,  

we can settîe for the stated answer given by legal positivists. Many contemporary legal 

positivists descnk thar approach to the snidy of law in tenns of the analysis of concepts 

and the &scription of legal phenornena. 1s tbis approach to legal theory sigaificantly 

diffennt from the interpretive approach? An answer to these questions depends on how 

both conceptual andysis (and its descriptive aspect) wd the interprctivc appmach are 

understood. Let us take another brief look at the interpntive approach and see if legal 

positivists would be in disagrcement. 

Dworkin's initial cbaractc~zaiion of the inteipctative attitude invdves the 

assumption that the object of interpretation has vaiue (i.c. serves some intetcsc, point. 

4 5 a  19W.246. 
46 ln the next chapter, I will lodc at the kgal positivist's approreh to philosophy of 

law by focushg initidly on Hart's view of lcgal theory. 



purpose or principle) and that the object can only be understd (or in the case of laws. 

applied. extendai. modified or qualifïed) by that point or interest or principle or purpose 

that it s e r v e s .  As we saw earlier. then is a way of understanding this interpretive 

attitude whieh is fairly uncontroversial. If. by constructive interpretation, it is meant that 

the object is normative (governed by pnnciples, noms, etc..) and that the interpretive act is 

itself a normative activity (also governed by pnnciples, goals. etc..). then. 1 will argue. this 

would not or nced nos be disputed by contempwary legal positivists. 

Let me consider the f i ~ t  assurnption of the interpretative attitude. namely. that the 

object of interpretation must be assumed CO be normative. Contemporary legal positivists 

believe their object of study (law and legal practice) is normative. In other words. they do 

not believe that they are pmviding an account of something which is purely factual or 

without purpose or value. Further. they do not believe that Iaw can simply be undemtwd 

in terms of coercion or thnlts. Contemporary legal positivists recognize that an adequate 

account or theory of law m u t  take pmper account of its nomativity.4"e of the main 

objections that Hart rnakes against prcvious legal positivists like Austin and Bentham is that 

their imperaiive t h h c s  of law do not take adquate account of the normative nature of 

law. Social practices like law kcorne distorted if they an descnôed or trcated as if they 

were not normative. Hart statcs thPt. "there is a need for a fortn of legal theory or 

jurisprudence that is  descriptive and general in scopt, the perspective of w hich ... is that of 

an extemal observer of a form of social institution with a nonnative aspect.w49 Just 

4' LE. 47. 
As we shall sec. just what is  invdved in talring adquate account of the 

normativity of law bccoma the real point at issue between contemporary natuml law 
philosophcrs and lcgal positivists. But for now it mus< k shown simply that the 
normativity of law is an assumption s h a d  by contemporary legal philosophers. 

49 H.L.A. Hart, "Commentn in &gues Conte- Lenalilosophu. 
(Oxford: Clarendon Press, 1 W), 36. 



because Hart emphasizes 'description' does not mean that what is descnbed must be putely 

factual; he states, "description may still be description even though what is derribcd is  

still an evaluation."50 Raz's account of law focuses on the notion of authonty and how the 

authority of iaw changes the normative situation. Clearly. this involves the assumption that 

an interpretation or theory of law must give a proper accouni of its normativity. In his 

book. bct ical  Reason and N o m ,  Raz explicitl y deals with the nature of noms and the 

nomativity of institutions like legal systems. In Chapter 5. he explicitly seeks. "to explain 

what prccisely is meant by saying that legal niles are noms (i.e. nasons for action) and 

w hat justifies the use of nonnetive tenns to describe the law ."si Waluchow succinctly 

sums up this point whcn he states, "...positivists an fully aware that law i s  fundamentally 

a normative aîfair. Law is thought to mate obligations and rights, and necessarily to 

involve its participants in processes of justification."52 Thus, contemporary legal 

positivists agree with the fint assumption of the interpretative attitude; namely. that the 

object of interpretatim (that is. legal practice) i s  normative. Whether or not their accounts 

or interpntations of law s u c c d  in adequately rcprcsmting the normativity of law i s  a 

question that must be considered Iater. All we need to know now is that this part of the 

interpmtative attitude is not dispted by contcmporary lcgal positivists. 

ÇL 1994,244. 
51 Joseph Raz. Re O , 155. 
52 WJ. Walluchow. "The M ~ c  oEgal Positivism." 405. 
53 Again. what it means to rccogiize the nomativity d l i w  is a matter of debate 

among contempomry legd t h n s t s .  For instance, Hart feels tbat be iskes due acwunt of 
the normative nature of law by focusing on the kinds of rules and how niles are followed 
by participants (although in the Postscript he does suggest that the= is a place for priaciples 
in his account ). Raz fcels that he takes due account of the normative nature of law by 
focusing on the d e  of authority in legs1 practice. However, in his book. A Th- nf 
Law, Soper describes modem pit ivism in temis of a futile searcb for nmativity, ince 
the WC approach to Iaw by Iegal positivists confîicts with the normativity of Iaw. 
According to Soper the positivists are caught in s dilemma: "the positivist's insistence on 



Although contemporary legal positivists clearly assume that law and legal practice 

are nonnative. it is not always so clear wbat they think about the second characteristic of 

the interpretive attitude: that is. it is not so clear whether legal positivists would view their 

own 'descriptive' task as normative. For instance. Raz wmte a book on noms and 

practical nason. yet in this work he does not explicitly state whether descriptive philosophy 

is an activity governed by norms. He does acknowledge that practical philosophy in 

genetal involves both a " ... substantive or 'evaluative' part and a formal part concemed 

with conceptual ana ly s i an~  Obviously, the substantive or evaluative part of practicd 

philosophy involves an appal to some norms or values (or an appeal to some normative or 

value theory ). since it includes evaluative arguments about norms. actions and values. 

However, in this work. he never explicitly states whether the fonnal part is govemed by 

noms. Only in later works. does Raz becorne clear about the normativity of theories of 

law. but he is not always clear about the kinds of norms that do (or should) govem legal 

theories and the way in which these norms relate to legal theory. For instance. in 

"Authority, Law and Morality." he states a good theory of law "is based on evaluative 

considerations in that its success is in highlighting important social structures and 

processes. and every judgemcnt of importance is evaluati~e."~s This seems to suggest that 

legal theory is governed by "evaluative considerations" that med not be moral. However. 

in the same wotk. he states that evaluative judgement which involves appcal to the "moral 

maintaining his theory's purity foms him to say nothing about either the grounds for or the 
nature of normative judgement. Yet at the sarne time the positivist insists that the law is a 
normative system." (Ibid.. 30) At this time. we need not concem ourseIves with who is 
nght or not. The main point is that al1 legal theorists rake as an assumption that the object 
of interptation i s  normative. 

54 Joseph Raz. n dN , 10. 
55~oscph Raz. W w  E d  M z t y , '  PeMppiet. Vol. 68. No. 3 

( lm), 3M Henceforth known as M. 



aspect" of law is "inescapble in trying to sort out what is central and significant in the 

common understanding of the concept of law."sG Thus, Raz seems to suggest that moral 

judgments might be necessary in deciding what concepts to anal yze. Exactl y what sort of 

judgements a n  relevant in deciding which concepts an central or important is one issue. 

and what role these judgements should have in asscuing competing theones of law is 

anothcr issue with which Raz i s  ~ n c l c a r . ~ ~  

In many of bis works. like The Concent of b w ,  Hart is not clear or explicit about 

the normativity of description. For instance. in the Postscnpt. he states that bis account is 

"... descriptive in that it is morally neutral and has no justificatory aims: it does not r ek  to 

justify or comrnend on moral grwnds or any other gmunds the foms and structures which 

appear in my general account of law ..."SB Certainly. Hart is saying that he is not 

attemping to justify the law and legs1 practice morally. So, he wouid argue that the 

philosopher of law should no( appeal to moral pnnciples in order to justify their 

'descriptive' account of Iaw. But what is not clear is whethet he klieves that his analysis 

or description of law must be justified by appcaling to other. non-moral pnnciples. 

Onl y in Hart's *Commentm in J S S U C ~  philosophr59 does hc 

explicitly acknowledge that descriptions may be guidad by meta-theoretic values. He 

states, "it is also true that an analysis which allois a place to moral daims and kliefs as 

constituents of a social phenornenon must itself be guided. in focusing on those features 

rather than othen. by some cntcria of importance of which the chief will be the explanatory 

56 Ibid.. 322. 
57 In chaptet 5,f will focus on the d e  of morality and moral judpments in both 

Raz's and Finnis' accounts of law. 
Sg, 1994.240. 
59 H.L.A. Hart. *Commentw in w, 3542. 



power of what his analysis pick~ out."60 He adds that such analysis will be guided by 

controversial judgements which reflect "meta-theoretic values." But he ends this passage 

by stating "...there is  nothing to show that this analysis is no1 descriptive but normative or 

j~stificatory."~~ Thus. Hart seems to be suggesting that descriptions of law are govemed 

by meta-theoretic values and, yet. they are not normative. 

There an two comments l a t  1 will make. Fint. if a practice is normative in the 

sense tbat it involves some process of justification or cornmendation (and this is. 

minimal1 y. w hat normative means), then it is hard to sce how philosophy in general (and 

philosophy of law . in particular) is not a normative practice. Although Hari says his 

account is descriptive in the sense that i t  has "no justificatiory aims". it is an overstatement. 

After all. he would agrec that his account i s  commendable and j ustifiable because i t offers a 

simple and comprehensive account or explanation of the practice of law. If so, then some 

noms must govem the practice of legal theonsts. An account of law is not just a rnimr 

tbat reflects rcality. It is selective, pointing to featurcs which give iruigbt into legal practice 

as a whole. As such. a legal philosopher must prescnt some reasons why his or her 

account would k prefersble to other accounts which would emphasize different fcatures of 

law and legal practice. It is hard to sce how tbe pmentation of these reasons or arguments 

could fail to involve eithcr an expücit or implicit apped to noms which would commead or 

justify an account of law. Thus. legal positivists should view their own practice as 

governed by noms. 

But. a second point mua bc made, Even if legal positivists agme t b t  their task is 

govemed by noms. this does not mean that the distinction betwccn describing the law and 

* Ibid.. 39. 
61 Ibid.. 39. 



morally justifying the law has been collapsed (as Dworkin argues it is). In other words, 

the normative appmach to philosophy of law is compatible with one of the central theses of 

legal positivism: namely. that the descriptive and morally evaluative tasks rcrnain distinct. 

In fact. some legal pitivists explicitly acknowledge that their descriptions or accounts of 

law are govemed by noms. For instance. Waluchow is a Hartian legal positivist who is 

explicit about this point. He states. "one can allow non-moral value to influence. and 

indeed in some instances govem. theoretical description without courting the threat of 

moral and intellectual dcception lurlring in Dwoikin's c0nce~tions."~2 He argues that 

"meta-theoretical values like simplicity. comprchensiveness and coherence govem the 

development and assessrnent of descriptive accounts of a pnctice of law."63 However. 

this does not mean that the description is not ncutral with respect to moral or pditical 

values.64 Althougb meta-theoretical values may be appeded to in onier to justify an 

account of law. this does not mean that theorists must appeal to moral values in order to 

justify their accounts of law morally. Thus. the appmch by legal positivists is not 

inconsisicnt with Dworkin's initial characterization of the interpretative approach. Only 

when Dworkin makes other inferences about the interpmative approacb (namely . that it 

necessarily means that the legal thconst must momlly justify the Iaw) do profound 

di ffe rences emerge. 

But cvm Dworkin's actual approach to philosophy of law in b w ' s  is 

rcmarkably similar to the appoach by legal positivists. Generally, his argument is similar 

62 W J .  Waluchow, ve posiriripm, 19. 
63 WJ. Waluchow, T?Man=es of Legd Poaitivisan." 3s399. 
*~aluchow claims that the nonnativity of legd tbeory is compatible with the 

"neutrai description thcsis" which states that "it is both possible, desirable and 
philosophically enlightming to d e ~ n b e  (and explain) a le al system as it is wiîhout at the 

legal poaitivists including Hart would hold tbis thesis. 
t same time engagiag in its moral evaluation.* (Ibid., 398) aluchow claims that many 



to the conceptual analysis that g a s  on elsewhere. He begios with a concept which is 

deemed central to understanding the nature of law and legal theory (Le. interpretation). He 

anal y zes the concept of interpretation by appaling to diffmn t practices in w hich 

interpretation a'cun and by appealing to language, to some extent. Then he argues that 

certain conclusions are implied by the nature of interpretation. ûworkin ends up making 

claims which are indeed general: since it would hold truc of al1 accounts of legal theory and 

legd practice that the interpretation or description of law must involve the moral 

justification of law. hvorkin's actual appmach to philosophy of law parailels the approach 

by many legal positivists. As an example. Ict us briefly consider Raz's general argument. 

He kgins with a concept that is deemed central to understanding the nature of law and legal 

theory (i.e. authority). He analyzes the concept of authority by appealing to different 

practices in which authority occurs and by appepiing to hnguage, to some extent. Then be 

argues that ceriain conclusions arc implied by the nature of suthority and the fact that law 

essentially claims to be authontaiive. Raz ends up making claims which a= general: since 

exclusive legal positivism is argued to k the k s t  account of law and lcgal practice in 

geoeral. Thus, Dworkin's actual approach to philosophy of law is nmarkably simiiar to 

the approach by lepl  positivists like Raz The only clifference is that Dworkin is 

attemping to make mcta-thtorttical claims about the appnisch of legd theorists; claims 

which are themselves 'neutial' and unived but whicb would imply that the claims of lep1 

theorists a n  not (and can not be) univeml or neutral with respect to rnora1it~.6~ Thus. 

65 In his "Geoeral and Particulnr Jurispmdcace: Th- Cbspters in a Story" ln 
, Edited by Stephcn Guest (Aldenhot: Dartmouth Publishing Co.. Ltd.. 

1996). Willia*wining makes the point that Dworün's central idus have "genenl. if not 
univeml signficance" (138). Waluchow in The Many Faces of Lcgd Positivism' 
comments on Twining's article and points out that "Dworkin's mecp-theoretical claims 



for Dworkin. the approach by legal theonsts would be counter not only to the approach by 

legd positivists. but also to his own approach in b w ' s  E e .  

Although Dworkin's actual approach to philosophy of law and his initial 

characterization of the interpretative approach is consistent with the appmcti of 

contemporary legal positivists. his conclusions about lepl theory and legal practice are not. 

But. once again. we can note that it is not surprising that his conclusions would not be 

accepted by other legal theorists since they do not follow from his account of interpretation. 

In this dissertation. 1 am iovestigating and evaluating the cuncnt debate in 

philosophy of law. The main guiding principle in this investigation is the idea that the 

current debte and the positions of contemporary legal theonsts can be bcst understd in 

ternis of underlying assumptions about the nature of the philosophicd task. In this chapter. 

1 began by l d n g  at w hat ~eemed to be a very different approscb to philosophy of law. 

namely Dworkin's interpntative approach. 1 began by examining Dworkin's account of 

interpntation as 'constructive'. and showed to what eetent his account is plausible. I then 

examined the conclusions about law and legal theory that he wants to draw h m  this 

account of interprttation. sbowiog that bis main conclusions (namely. that the legal theorist 

must appcal to the same principlcs as the legel practitioner. and that both the legal theorist 

and the legal p~ctitioner must morally justify the law in their respective interpretations of 

law) do not loilow from a plausible account of constnictive interptstion. Finally. 1 

lwked at some of the undedying assumptions about the natun of philosophy. and found 

about how lcgd theory must k done a n  universal; but the daims of a legd theory arc 
not." (405). 



that then is a surprising similari ty in approaches between Dworkin and other contemporary 

legal theorists. Both Dworkin and contemporary legal theorists emphasize the nonnativit y 

of law. Funher. contemporary legal positivists need not disagree with Dworkin's daims 

about the nonnativity of the philosophical task. Legal positivists can retain their neutrality 

with respect to morality . and still hold that their approach io the study of iaw is govemed 

by noms. Even hvorkin's approach to philosophy of law in b w ' s  is very similar 

to the standard approach by legal positivists. Both Dworkin and contemporary legal 

positivists locus on the analysis of concepts which arc deemed (or argwd to be) central to 

law or legal practice, and draw general conclusions about law (or. in Dworkin's car .  law 

and legal theory ) based on the anal y sis of these key concepts. The fact that Dworkin draws 

the wmng conclusions does not change the fact that his actual approach to philosophy of 

law is in keeping w ith the appmches by contemporary legai posi tivists. 

Althougb we can say generally that contemporary legal theorists approach the study 

of law thmugh description and the analysis of concepts. what this actually means and how 

we can asseps competing accounts of law is unclear. In the next chapter. I will focus on 

the nature of comeptual analy sis as understood by contemporary leal  t heorists. Because 

he Concept of Law has ken  so influmtial in this regard. 1 will focus my attention on 

Hart's account of law and its underlyiog assumptions about the nature of philosophy. 

After clearing up an ambiguity in Hart's approach to philosophy of lew . 1 will show how 

Hart understands conceptuai analysis, and I will explain what implications this 

understanding has for the evaluation of competing accounts of Iaw . ûther contemporary 

legal theonas &are many of the same assurnptions about pbilosophy's mle in the study of 

law. In orda to show that they share Hart's overall appmch to p h i l q h y  of Iaw and to 

bis stanâards for evaiuating competing accounts of Iaw, 1 will Cocus. in the second pr< of 



this dissertation, on specific philosophen (Hart. Raz and Ftnnis). Hart's approach to 

philosophy of law not only provides r foundation for the evaluation of accounts of law 

given by othet contemporary legal theorists. but it also indicates some of the shortcomings 

of this approach to law (which I will consider in the concluding chapter of ibis 

dissertation). 



ter 2: The C o n m m r v  View of Philo~o~hv of Law. 

In the first chapter. 1 argued that even Dworkin sham some assumptions about the 

nature of philosophy of law with conternporary legal p s i  tivists. Generall y spcaking. 

conternporary philosophen of law work with the assumption that Iaw is normative and 

legal practice is a nom-govemcd activity . So. i t is important (if not essential) for legal 

theorists to explain the normativity of law in their accounts of law. Contemporary 

philosophm of law also seem to ncognize that their own activities are. in some sense. 

govemed by noms. I t  would make little sense to talk about the relative adequacy of 

competing accounts of law if legal theory were not governed by some kinds of norms. 

What norms govem philosophy of law depends on how the activity of legal theory is 

understood and practiced. Finally, despite his conclusions about the nature of legal theory . 
Dworkin's actual approach to philosopby of law is in keeping with the appmach of 

contempotary legal positivists. Like contemporary legal positivists. Dworkin analyzes 

concepts in onder to maâe gmeral claims about the nature of law and lepl  theory. As we 

shall sec. contemporary philosophen of law aim to proâuce accounts of law w hich are 

general not in the J e n r  that they must take account of every possible variation in lcgal 

systems and legal practices. but they are gcneral in the sense that they must accurately 

explain the core or paradigm cases of al1 legal systems and legal practices. l 

1 Contemporary philoaophea of law largely follow Hart's critique of definitions of 
law which purport to provide a clear boundary between legal practice and non-leal 
practice. Han argues that such definitions an impossiMe and distdve of law end legal 
practice. Thc k s t  that can k achieved is an aceount of law w hich accuratel y explains the 
paradigm cases of Iaw and legal practice in genenl. Thus. as we shall sec. Hart's account 



In this chapter. 1 will continue to argue that there is a common understanding of the 

nature of philosophy of law among contemporary legal theorists, by focusing on Hart's 

account of legal philosophy. By examining Hart's account of legal philosophy, a clearer 

picture emerges of the contemporary understanding of conceptual anaiysis and the way in 

which cornpeting accounts of law should be evaluated. But before we examine the nature 

of conceptual anal ysis. one funher way in w hich contempotary philosopb y of Iaw is 

distinguished from traditional philosophy of law must k examined: namely. the place of 

rnetaphysics in the philosophicai study of law. 

s and the Place of M e t a v s i c s  in C o n t e m r v  Ph j . Conce~tual - Analvsi of Law. 

One obvious way in which the contemporary debate in philosophy of law diffen 

from traditional îonns of the debate is in the attempt to avoid metaphysical issues. 

Generally. contemporary legal theonsts try to bracket-off or put aside metaphysical or 

ontological disputes. and focus instead on the analysis of language or concepts. I t  is hoped 

that an adequatc account of law and its relation to morality can be pmvided tbmugh the 

analysis of concepts alone without getting caught in seemingly unending metaphysical or 

of law is not refuted because it does not accurately explain primitive Iaw or international 
Iaw kcause his account of Iaw explicitly only explains 'normal' cases of Iaw. This does 
not mean that primitive law and international Iaw are not legaf systems; rather, they are 
proprly undemtood as bordedint cases of Iaw and legd systems. Similarly, Finnis argues 
that his account of Iaw d a s  not imply that unjust law and unjust Iegal systems am not Iaw 
or legd systems; rather, unjust l cg l  systems arc pmprly unâerstood as bondcriine cases 
of the paradigm case of l e p l  systems. For botb Hart and Finnis, it is the uadentsnding of 
the padigm case of law and Iegd system which i s  general in the sense that it is not relative 
to a particular saiety or a @culsr historicai pend. 



ontological disputes. Hart explici tl y derri bes his work in the The Conce~t of Law as one 

"concerned with the clarification of the general frarnework of legal thought."2 He adds that 

at many points this involves questions about the "meaning of words."3 Thus. much of 

Hart's work concerns the analysis of concepts like 'obligation' (concentrating on the 

difference betwem ' k ing  obliged' and 'having an obligation'). 'imperatives' (exploring 

the differences between requests. pleas. warnings. orders and cornmands). 'sovereignty' 

(contrasting his account with Austin's oversimplified view of sovenignty) and 'rules' 

(distinguishing primary and secoudary rules). And the rest of Hart's work i s  conccrned 

with the implications of his concepual analysis of these tenns. When metaphysical storms 

do threaten (for example. in the chapter "Law and Morals" whcre he considers traditional 

theories of natural law ). Han msponds by endeavounng "to disentangle [traditional natural 

law theoriesJ from their metaphysical setting and restate [them J ... in simpler ierms."4 He 

suggests that the metaphysicd perspective of traditional natural law theories. which focuses 

on a telcological view of nature. is alien to modem minds and the subjcct of much 

disagmment among philosophers. But instead of dismissing the theory of natural law . 
Hart attempts to restate the theory in simpler and allegcdly nonmetaphysical ternis like 

survi val. 

The work of Joseph Raz is aioo explicicly concemed with the analysis of concepts. 

In Au- of b w ,  Raz states that the fint pan of bis book supplies a "philosophical 

analysis of the concept of lcgitimatc  uth ho rit^."^ Much of the mst of the book is concemed 

with implications of this initial analysis. If we look at the presuppositions of Raz's account 

2 1%1, v. 
3 Ibid., v. 

lbid.. 184. 
5 Joseph Raz, ne A 

Clarendon Press, 1979). vi. 



of authority. namely. his account of noms in Ractical Reasons and Noms. we see that he 

also appraaches the subject by putting aside metaphysical and epistemological disputes and 

by attcmpting to focus on conceptual analysis alone.6 

The fact that contemporary lepl positivists wish to put aside metaphysical concems 

should not be surpnsing given the history of positivism and legal positivism in pariicular. 

However. what is. perhaps. a little more surpnsing is that the contemporary dcbate 

betwem legal positivists and natural law theonsts appears to have nothing to do with 

rnetaphysics. since contemporary aatural law theonsts also attempt to put aside 

metaphysical issues and presuppositions. and Cocus on conceptual analysis. 

Contemponuy naturai law theonsts like Dworkin and Fmnis do not kgin with 

metaphysical assumptions about morality or noms. As shown in the first chapter. despite 

Dworkin's cnticisms of 'semantic' philosophy of law. he begins his account in Lg-9 

with an in-depth analysis of the concept of 'interprctation'. He attempts to base his 

theory of law and its implications on this analysis of the concept of interpntation. But even 

a more traditional natural law philosopher li kc Finnis attempts to base hi s account of law . 
n a  on ii teleological view of nature or with the prcsupposition of the immanence of values. 

but with an account of the basic goods of human life including 'practical nasonableness'. 

He argues that his account of basic goods (jusi like Aquinas' account of g d .  according to 

Finnis) is not anal yzed and fixed in mctaphysics befon being applied to morals. He states. 

they are noi infemd from speculative principlw They are 
not idencd fmm facts. They arc not inferreci fmm 

6 ln j b c c ,  Raz statcs thst "the preseni study is primarily an 
essay in conceptual analysis." ( 10) Furiher. Raz avoids sane of the more difficicult 
cpistemologicd (and. I would add, metaphysical ) proMcms by focusing on the relative 
justification of practical statements instcad of king cooamed with esiablishing the 
justification of ultimate values. ( I I )  



metaphysical propositions about human nature. or about the 
function of a human being, nor are they infemd from a 
teleological conception of nature or an y other conception of 
natun. They a n  not inferred or derived from anything. 
They are underived (though not innate)? 

Finnis understands g d s  and basic goods in lems of reasons for action. He focuses on 

one ùasic good. practical rcasonableness. and i ts requirements. and his account of law is 

ultimately based on his analysis of these concepts. I t is only ai the last chapter of his book 

that Finnis considea questions about natun. G d  and existence. Finnis' account. as well 

as any other contemporary legal theorist's account. may end up having implications for 

metaphysical disputes, however such metaphysical concems are. at the beginning, put 

aside in favor of conceptual analysis. 

Wc have seen that contemporary legal theorists share a numki of assumptions 

about the nature of philosophy of law. Genetally. they believe that the object of study is a 

nonnative practice and that their accounts mus< adequately capture the nonnativity of law . 
They also generally belitve that their own activities are norm-govemed. Finally . 
contemporuy legd theorists attmpt to bracket-off metaphysical issues and focus instead 

on the analysis of concepts. Thmugh the analysis of key concepts of Iaw. contemporary 

philosophers of law produce general accounts of Iaw. But how do contemponry legal 

theorists understand conceptuil analysis? And how does this understanding affect the way 

in which compting accounts of Iaw an a u w c d ?  

7 &, 33-34. 



Since contemporary legal philosophy has been influenced to a large extent by Hart's 

The Concwt of' b, let us tum to this work for an initial understanding of the task of Iegal 

philosophy and conceptual analysis. In the preface. Han explains how he understands his 

work in Thc Conceoi olLgw. He stucs that his work concems "the clarification of the 

general frarnework of legal thought."8 He adds that this involves raisin$ questions which. 

"may well be said to be about the meaning of words.@ In another work. Hart describes 

the fact that he was influenced by the linguistic philosophy of J.L. Austin and Ludwig 

Wittgenstein. 10 The influence of linguistic philosophy was shown in his conviction that 

longstanding philosophical perplexities could often be 
resdved not by the deployment of some gencral theory but 
by the sensitive piecemeal discrimination and characterizaiion 
of the düfemnt ways, some nflecting different foms of 
human life. in whicb human language is used.11 

Hart adds that "it rems to me (and still stems) that attention to the diverse and cornplex 

ways in which words work in conjunction with lcgal niles of diffennt types would serve to 

dispel confusion ...." 12 Thus. Hart sees his own task as one iduenced by linguistic 

philosophy and focusing on the use or 'work' of words. 

But this docs not mean that Han's account is wbject to Dwor)[in's criticisms of 

"semantic theories". In the first chapter of this disscrfation. wc saw that Dworkin 

described Han's accwnt of law as a semantic theory in the sense that i t purportcd to suppl y 

necessary and sufficicnt conditions for the use of the word "Iaw". We ala, saw in the first 

chapter that Hart denied that he evet pmvided such an account of law. Now we can 

8 ç ~  i%l* v. 
Ibid.., v. 

10 H.L.A. Hart, -dence pnd, 2. 
1 1 Ibid.. 2. 
12 lbid., 3. 



consider w hy Hart makes this denial and the consequences of this denial for our 

understanding of conceptual analysis. Hart has two responses to Dworkin's charge that his 

account suffers from the semantic sting. First. Han argues that his work is concerned with 

the rneaning of a concept and not with the criteria for the word's application. 13 Thus. for 

him. the meaning of a concept and conceptual analysis in general are differcnt from 

identifying the cnteria or conditions for how words are used. Second. Hart argues that 

conceptual analysis. though it may raise questions about the use of words. d a s  more than 

this. He States, "notwithstanding its concem with analysis the book [The Concwt of Law) 

may also be regarded as an essay in descriptive sociology."14 And. in the Postscript to 

e Concept of Law, Hart describes his aim in this book as providing. "a theory of what 

l 3  l%l. 246. Hart does make some potentially misleading comrnents in other 
works about his view of conceptual analysis. For instance. in his b v s  on Bentham and 
his Bsavs in JunsDrudence and Phfiosophr he makes some p s i  bly misleading comments 
about definition and meaning when he adopts part of Bentham's three-step methodology 
(of phrascoloplerosis, paraphrasis, and archetypation) for dealing with words like 
obligation, rights and law which do na have a straightforwanl comspondence with reality. 
Basically. Bentham argued that thesc words should not bc understood in isolation. but 
rather they should be understood in the contcxt of the statements in which they appear 
(phraseoloplersosis). Then. ther  statemenis should be paraphrased or translated into other 
statements ( d e n  in factual tenns) without the word in question (paraphrasis). Finally. 
confusions found in the use of these expcssions arc made mon explicit (ahtypation). 
Hart agrees thai i t is mon profitable to deal with the statements in which words like nghts. 
obligations. etc.. appear instead of focwing on these words in isolation. But he argues that 
instead of' gi ving a factual paraphrase of the statemtnts. Bentham oftm speci fia (and 
should specify) the conditions under whicb ther  statmients are truc and the rnanner in 
which they are used. Hart s r~ues  that this is a profitable way oldealing with these words. 
For example. on page 35 of "Definition and Theory in Jurispndeace" in Esspw 
l u  ' i los0 . Hart explains the meaning of the phme X has a right" 
anXE%EE!t O Q O ~ O R S  by "speifying the conditions under whicb sucb 
statements are tme and the manncr in which they arc urd." (Ibid., 40) Thus, by 
emphasizing the impon~are of 'specifying conditicms' and the "manner in which they am 
used." Han does provide mme rcason for Dwoikin's misinterpntation. But. becaw 
Dworkin neglects othcr aspects of Hart's account and because he pus more emphasis on 
this aspect than is wananted. he ends up with a distorted and oversimplified view of Hart's 
account of conctptd analysis. 

1 4 a  1%1. v. 



law is that is both pneral and descnptive."15 Thus. although philosophy of law is 

ccncerned wiih words and their meanings. it is also descriptive of lea l  practice and actual 

laws. 

If conceptual analysis is 'descriptive'. does this mean that an account of law (which 

involves analyses of concepts) can be awssed by seeing whether it adequately describes 

law and legal practice? In one sense. this is a misleading account of Hart and a misleading 

account of legal theory. In ordinary speech. a description of something is a representation 

of this something through words. l6 ûîcourse. the paradigm example of this pictorial 

account of description is the description of particular empirical objects. One cm easily 

assess the adequacy of empirical descriptions by simply looking to see if the description 

'fits'. But this ordinary account of description becomes more problematic when other 

kinds of objects. besides parcicular empincal objects. a n  described. What can one look at 

to assess the descriptions of gmeral tems and evduative ternis? 1s there really anything 

comsponding to temis like 'Iaw', 'legal practice' and 'obligation'? Can we assess 

competing theories of law by seeing which theory better reprernts legal practice. as a 

w hole? This is a misleading way to Lod< at botb Han's account of philwophy of law and 

the general appmch of contemporary legal thcorists for a numkr of reasons. Let us fi rst 

consider Hart's view of philosophy of law. 

It is misleading to think of legal theones as simply representing law and legal 

practice. because it xcms to imply that there is some object comsponding to the word 

'law'. Hart follows Bentham. not in calling tenns like 'law', 'obligation' and 'rights' 

16 For an example of a common way of taîking about description, set W.G. 
Runciman's "Descnbing" in : A 0- Review of P s h .  
(Vol. WW<I. 1972). 372-3!? 



fictions. but in agneing that then is not a direct or straightforward conespondence between 

these words and realit y. l 1 t is for this rcason that Hart thinks definitions of law are 

distortive. A definition "locates for us the kind of thing to which the word is used to refer. 

by indicating the futures which it shares in common with a wider family of things ruid 

those which mark it off from otlters of that same farnily." l 8  But descriptions. conceived of 

in the ordinary sense as representations. do the same thing as a defini tion. An adequate 

description would enable us to 'see' that which the description rcpresents. As a nsult. it 

seems that a description of h w  can be assesscd by simply looking to see if it comsponds 

to its object. But Han must (and does) mean something more by a 'description' of law 

than simply npresenting law and lcgal practice, because some of the same problerns 

accompanying definitions of law would accompany such a description. For instance. cases 

like international law and primitive law show chat my attemp CO rcpnsmt law w il1 k 

problematic, because no one defini tion or description can take account of these cases 

equally well. A description of law which oaks to picturc or reprisent law through woids 

will necessari1 y distort somc of these boiderline cases by attemping to emphasize 

similarities that al1 kinds of law have, 

But to conceive of thcories of law as descriptive in the ordinary sense is also 

distortive of the gmeral approach of'contempmry legal theorists. If wc look very bnefly 

at the general accounis of law given by contemporary lepl tbeorists like Hart. Raz. 

Dworlrin and Finnis, we c m  set ihat they arc mon concerned with expiaining law and legd 

l7 See H.L.A. Hart's m y s  on B m .  on page 129 wherc Han describes 
Bentham's account of fictional objccts. Sec dso 'Definition and Theory in Jurisprudence" 
in in Ju d where Hart acknowledges that questions such 
a s e m i s m  mbiguous and require a meihod like 
Bentham's appmsch in order to dtol witb them. 

1%1. 14. 



practice than with repnsenting law and lepl practice. J t  is for this reason that issues about 

the importance of concepts for understanding the law a n  relevant in disputes ktween 

diffennt contemporary legal theonsts. instead of issues dcding only with the 

comprehensiveness of their theories. Finnis States that "the diffennces in description 

derive from differences of opinion. among the descriptive thcones. about what is important 

and significant in the field of data and expenence with which they are al1 eqwlly and 

thoroughly familier." l9 As we saw earlier. Raz makes the same point when he States that a 

good (heory of law "... is based on evaluative considerations in tbat its success is in 

highlighting important social structures and processes. and every judgcment of importance 

is evaluative."m In contempomy philosophy of law thew is a focus on the importance of 

concepts not because these concepts enable us to picturc or represent law. but becaur these 

concepts enable us to explain the nature of Iaw and legal practice. 

For example. Hart focuses on the nature of rules (in particular. the distinction 

between primary and secondary niles) and he argues that they an the key to understandi ng 

the norrnativity of legd practice. Raz. on the other hand. argues that the notion of authotity 

(or claiming authonty) is the key to explaining the nature of law. It is the authoritacive 

nature of law which distinguishes law from both coercion and morality. Thus. Raz 

analyzes the concept of authonty and the implicatioas of the law's daim to authority. The 

focus in their respective accounts of law is not on representiog Iaw but rathcr on explaining 

its natun and function. And. if we consider contemporary natural law philosophem like 

Dworkin and Finnis, the importance of different concepts for cxplaining Iaw and legal 

practice becornes evcn mon the issue. ûworkin focuses on the natun of in terp~t ion and 



the implications of this nature on how legal theory and legal practice should be understood. 

Finnis argues that the normativity of law must be understood fmm the perspective of the 

person with practical nasonableness. Thus. Finnis focuses on the concepts of basic goods 

in general and the concept of the particular basic good of pract ical reasonabieness and its 

rquinments. Contemporary philosophers of' law a n  concemed about the importance of 

different concepts for explaining and understanding the law. 

If the aim of conceptuai anal ysis is explanation instead of representation. dots this 

mean Hart is wmng in calling his account 'descriptive'? Hart's account is still descriptive. 

but not in the straighdomard sense that we have just examined. Han connects his 

concerns for concepual analysis and descriptive sociology by stating thai, 

many important distinctions. which a n  not immediately 
obvious. between types of social situation or rclationships 
may best be bmught to light by an examination of the 
standard uses of the relevant expressions and of the way io 
which these depend on a social content. itsclf'often left 
unstated.21 

Thus, the analysis of words. which involves the "e~amination of the standard uses of 

relevant expressions." does not simply tell us about how words are used by legal 

pmctitioners. It also tells us about the cmtext in which tbose words are used (in this case. 

law and legal ptactice). In other words. conceptual anal ysis is 'descriptive' in the senr 

ihat it describes not simply how words are u r d  by legal pmctitioners but also the actual 

mle these concepts bave in the practices and institutions in which those words arc 

situatcd.22 

21 çL 1961, v. 
22 In the ncrt section and the next chapter. it will be shown in m m  detail what 

this means. As we will sec. this understanding of conceptual andysis is. to a Iargc extent. 
iduenced by the worlr of the Wittgenstcinian Pcter Winch. 



If we look at Hart's comments on the resul ts of his conccptual anal ysis. a more 

complex pictun emerps. We see that more is involved in the assessrnent of the adequacy 

of analyses of concepts than simply 'looking' to see whether they adequately describe law 

and legal praciice. Hart states that the union of prirnary and scconàary rules is  the "key to 

the science of jurisprudence" and that these two rules have a central place in his accouni of 

law, "because of their explanatory power in elucidating the concepts that constitute the 

framework of legd thought."a Hart believes that with this conceptual framework. certain 

problems and misconceptions in the legal theory and legal practice can be rcdved. If this 

is the goal. then the adequacy of Hart's account and other accounts oflaw can be asstssed 

in  ternis of their theoretical value; Le. their usefulness in elucidating concepts and 

nsolving theoretical pmblems arising in the practice and study of law. Hart expands on 

lhis point when he states that 

if we a n  to make a msoned choice between these concepts 
[offcred by Natural law theorists and legal positivistsl. ii 
must bc k a u s e  one is superior to the other in the way in 
which it will assist our theoretical inquiries. or advance or 
clarify our moral deliberations, or botb.24 

Thus. if an account of law and legal pmctice c l c m  up cdusions within philosophy of law 

or even confusions found among practitioners of law (or arnong citizens' views of law ), 

ihen such an accouat is m m  adcquate than one that d a s  not; it is certainly more adcquate 

than one that causes confusion. It is for this rcason that Hart thinks that the union of 

primary and secondary rules i s  the "key to jurisprudence": it clears up theoreticai 

conlusions and misconceptions in l ea l  pbilosophy, especially, but not exclusivcly, those 

confusions due to theories such as Austin's. 



But Hart thinks that his account of'law has even more value than this. An adequate 

account of law and legal practice is often conceived of as a prerequisite for clear-headed 

moral deliberations about the law. After all. how can we answer questions about the 

morality of laws or legal systems unless we are clear about what Iaw is? Hart suggests that 

an adequate account of law should not cause confusion or misconceptions in our moral 

deliberations about law. whether such deliberations are theoretical or even pctical. In 

fact. an adequate account of law should aciually provide some assistance in our moral 

delikrations about law. Thus, Hart argues that his account of Iaw is adquate (and 

prcferable to alternative accounts) because it is more useful in clearing up confusions and 

misconceptions in our theoretical discussions about law and in our moral deliberations 

about law. 

What emerges from Hart's view of conceptual analysis is  a more pragmatic account 

than one rnight firot expect of how competing accounts of law should be assessed. He 

suggests that theoretical value, not simply empirical adequacy, should guide philosophy of 

law. 

In this chapet. a generai picture about how contemporary legal theorisis view their 

own philosophical task has emergcd. We have seen that contemporary legal theorists like 

Hart descri be their philosophical task in ternis of the anal ysis of concepts relevant to 

explaining the nommtive practicc of Iaw. We have also scen how an ambiguhy about the 

descriptive nature of coaccptual aaslysis sbodd be msolved by vicwing the assessrnent of 

competing accounts of law in ternis d'th& value in assisting theoretical inquiry about Iaw 



and morality. But befon we consider exactly how this assessrnent works hy assessing and 

comparing some contemporary legal theories in detail. a few preliminary questions must be 

discussed. 

Fiat. if i t is true that conceptual anal ysis must k undetstood in ternis of the 

usefulness or value of analyses for thwrctical and moral discussion. then an we left with a 

purely pragmatic account of legal theory? ln other words. does this mean that lea l  theories 

should be assessed in terms of their kash' value in cleanng up confusions and furthering 

discussion? If tbis is a pragmatic account of legal theoy. then it is pragmatic in a much 

broader sense than it is nomally understood. Ragmatism is often understood as a 

consequentialist account of meaning and tnith. with an emphasis on the practical 

consequences of kliefs. The pragmatic meaning of a wotid or concept is determined by the 

difference that word or concept makes in practice. Thus. it i s  often ihought that then was 

not only an anti-metaphysical bent to pragmatism. but also an anti-theontical bent. 

Nanowiy constnied. pragmatism argues that meaning and tmth arc dctermined by practical 

consequences alone. Pragmatism. so namnvly understood. does not have much to do with 

Hart's vision of how lcgal philosopby should be done and assessed. But. let me bncfly 

show. that a broader understanding of pragmatism is compatible with Hart's account of 

legal theoy. 

Bmadly spealring. pmgmuiism can k understood in tenns of its opposition to one 

way of theorizing which William James called "vicious abstractionism." James describes 

the proccss of viciow abstractionism in the following way: 

we conceive of a concrete situation by singling out some 
salient or important fatum in it. and clasoing i t  undcr that; 
h o ,  instead of adding to its pmvious cbanclm al1 the 
positive consquenca which the new way of concciving it 
may bnng. we proaed to use our concept pnvately; reducing 



the originally rich phenornenon to the naked suggestions of 
the name abstractl y taken. treating it as a case of 'nothing but' 
that concept. and acting as if al1 the other characters from out 
of which the concept is abstracted were expunged.25 

In other words. theonsts make the mistake of "vicious abstractionism" when they take a 

concept or idea which has its mots in expenence and practice, and end up treating that 

concept as if it had no relation to expericnce and practice. James wanted to emphasize that 

concepts must bc understd in the context of the expetiences and practices thai shaped 

them. If we take this insight as central to a broader understanding of pragmatism. then a 

pragmatic understanding of conceptual analysis is not so diffennt from Hari's 

understanding of it. A pragmatic understanding of concepual analysis would emphasize 

the practices and experiences which shaped the concepts (and are. in tum. shaped by those 

concepts). Main1 y because of Wittgensteinian influence via Peter Winch. Han descri bes 

his own account of conceptual anal ysis in remarkabl y similar tenns. As I mentioncd 

above, Hart describes the importance of making distinctions and analyzing concepts with 

an eye to "...the different ways, some reflecting diffennt fomis of human life. in which 

human language is ~ d . ' * ~  Understanding concepts in t e n s  of the 'work' they do in 

different practices or foms of life is in keeping with a b m d  understanding of pragmatism. 

And certainly the later Wittgenstein and pragmatists ükt William James &arc beliefs about 

the confusions nsulting from isolating concepu ftom the practices (or forms of life) in 

w hich they an situated. But this does not mcan that pragmatism (or the latet Wittgenstein). 

so understood, is  anti-theoretical; such a b d  understanding of pragmatism mey be 

against the kind of theory which would deny the practical context of concepts. but i t  would 

25 William James. "Abstractioaism anci 'Relativisrnus" in T k  
of T a  (Cambridge: H a n r d  Univmity PIMS. 1975): 301. 

26 H.L.A. Hart. -ence m. 2. 



not be against the theoretical inquiry into the meaning of concepts which attempts to situate 

concepts within their practical and social contexts (or foms of life. to use Wittgenstein's 

tenns). nius. Hart's account of conceptual analysis is pragmaiic only to the extent that the 

rneaning of concepts of law must be undentood by the 'work' they do in practice. 

Second. if legal thcory is understd in this broad pragmatic way dots this mean 

that accounts of law in general are determined by their theoretical value. regardless of 

whether or not they 'fit' or correspond with legal ruility? In other words. if legal theory i s  

asrssed in ternis of i ts value in furthering theoretical and moral discussion. w hat happens 

to the descriptive aim of philosophy of law? This bnngs in an issue that contemporary 

legal thconsu would like to put aside. since it seerns like an old-fashioned metaphysical 

issue; namel y. how does Our theoretical understanding of reality relate to reality itself? 

Must thcre be a choice betwecn the theontical value uf out ideas and their comspndence 

with nality? Then a n  two ways one could dcal with this question. First. one could argue 

that because of the Wittgensteinian influence on contemporary philosophers of law like 

Hart. questions about whether out concepts or ideas conespond to mality would be 

consideml illegitimatc. To treat rcality as something distinct from our understanding of it. 

is to isolate the concept of reality from its place in forms of life and practices. This. as 1 

argued eadier, is an instance of vicious abstnctionisrn and is the cause of many confusions 

lound within philosophy. Thus. this question not only is not an issue among 

conternporary philosophers of law, but it should not k one. But ibis may not k a 

satisfying answer to those who do not share this post-Tractatus Wittgensieinian 

philosophical outlook. So one might attempt to desl with the question in a second way. At 

this point we might not need to choose between theoreticai value and a t ~ t h  that 

comsponâs to nality. For it would oeem that an analysis of coacep which is 



theoretically valuable (in that ii temoves confusions in legal theory and practice. as well as 

in our moral delikmiions) sbould 'fit' rcality (in the correct sense of the word. whatever it 

is). uniess we bring in some evil genius dmiving us from above. In other words. if a 

certain way of conceiving of things clears up confusions in our deliberations about law and 

morali ty. then don't we have a prima facie mson for thinking that law and legal practice 

(or what the words or concepts mfcr to) comspond to these concepts? 1 think we have a 

prima facie mason for klieving that a legal theory 'fits' legal naii ty if that legal theory is 

valusMe in clarifying and assisting our theoretical and moral discussions about law. And 

this would give us a more concrcte way (putting aside those everlasting metaphysical issues 

about the nature of nali ty) of detertnining which thcones bettcr Yit' legal rcality . Thus, 

although we may be assessing competing accounts of' law in tenns of their value in 

furthering tâeomtical inqui y and moral discussion. this fonn of assessrnent need not be 

opposed to descriptions of reality. 

A third question anses if analyses of concepts are assessed in terms of theontical 

value. namely. would n a  this imply that we can make words mean what we want them to 

mean as long as good consequeoces nsult? In other words, is not the logic or nccessity 

that is oîtm attnbuted to the implications of conceptual analysis undemincd by asrssing 

the analysis of concepts by its useful coa~ucnc t s ?  Does this mcan that the consistency of 

accounts of law is inelcvant for their assessrneni? No< et all. Ap in .  if a pmgrnatic 

understanding of conceptual analysis is undemtd ia a h d c r  rase as simply arguing 

that concepts mut k analyzed in ternis of the differcnt pmctiees or fonns of life from 

which they amse, then this rampant subjectivim and irrationdity dœs not anse. TO U ~ U C  

that we can make words man whatever we want is to understand words or concepts in 

isolation from the practices in which they were formed; it w d d  m c ~ n  treptiog w o A  and 



concepts as if they have meaning in isolation fmrn other wonls and concepts. This is not 

the case for a pragmatist in the bmad sense of the word. and it would not be the case for 

Hart. In fact. the theoretical and even practical value would k undermined by changing the 

meaning of words any way we want; words and concepts have meaning and value because 

of their. in some cases necessary. relation to other concepts and because of their place in 

ceriain fonns of life. Thus, we can assess accounts of law internally by seeing whether 

conclusions do in fact follow f m  the analyses of concepts. This should be the first way 

in which one should criticially examine an account of law. But the appcal to i n t e d  

consistency may not be enough to decide between competing accounts of law (for instance. 

t h o r  accouats offercd by contempofacy legai positivists and those offered by 

contemporary natuml law philos op ber^).=^ Tbus. the appeal to the theoretical value of 

accounts of law is relevant for as~ssing competing accounts of law which are internally 

consistent. 

A fouith question anses if accounts of law am asscsscd in ternis of their value for 

moral delibcrations: would this mean that we must tc-examine the debate between natuml 

law theorists and legal positivists about the political and social consquences of adopiing 

each pi t ion? 1s Ekntham right when he argues thiit the acceptance of natural law theory 

will l a d  to anarchy or consmatism?28 1s Racibnich nght when he says tbat the adoption 

of lcgal positivism led to and will lead to the kind of complicity found among judges and 

2' And. as we saw, k h  klieves that the ody wry to chooae ktween the 
concepts offend by contemporary le@ positivists and coatcmporay h~tuml law 
philosophm is by appealing to thcir respective value in furthenng theoretical inqui y and 
moral deliûeration, 

28 Hart presents a good historicai ovcrview of tbc reasons Bentham and Austin 
give for the separaiion of Iaw and mmlity in his article, "Pbsitivim and the Sepration of 
Law and Morais." originail y publirbed in 19s in -w Review , and later 
puMished in maso v of W. Edited by Feinôerg and Griws. (Califod: Wadsworth 
Publisbing CompanYM-81. 



lawyen dunng Nazi ~erman~?29 We can even turn to more contemporary legal theonsts. 

1s Dyzenhaus right wheo he argues that the acceptance of legal positivism hns bad moral 

consequenm evidenced by the excessive compliance of courts in Apartheid South 

Africa?30 Or is Fredenck Schauer nght when he argues that the adoption of lcgal 

positivism is a potential solution to the excessive compliance of courts in unjust legal 

systems?31 If legd theories are themselves assessed in ternis of their value for assisting 

moral dclibcration, dasn't this mean that the focus of the debate shouid be on the moral 

cmsequences of adopting a particular theory of Iaw? 

This way of talking about the debate k t w e m  legal positivism and natuml law gets 

at the emotional hean of tbe âebate. The abuses of power by legislators and the cornpliancc 

of judges and lawyen in unjust ngimes like Nazi Gennany and Apartheid South Africa 

seem to k so contray to the spirit and intentions of law that it is hard not to cal1 ther 

situations perversions of Iaw (and. indeed. perversions of our shand humanity). We want 

to h o w  why these perversions of law happened. and how to pnveot them h m  happening 

again. 

Some legal poaitivisis and natural law philoropben suggcst that if ody judges and 

lawyers in Nazi Germany or Apartheid South Afnca thought about the Iaw in a different 

way then, mayk, they would not have compkd. Or, more geaerally, they argue that if 

people thought about Iaw in a ceriain way. then abuses of Iaw could bcttei k avoided. 

How cm both legal positivists and natuml law philosopbers make the same daim? 

z9 Sn, for example. Gusîav Radbruch's "Eve Minutes of legal PhilosophyH in 
Lpw, 103-104. 

vid Dyzenhaus, m s  in Wickd So-w h 
tivt of 

~ F r e d e r i c k  Scbwr,  'Positivism as Maù" in n e  AUton0mV of LW: 



Basically. a legai positivisi argues that only thmugh the separation of law and morality can 

one think clevly about the law and avoid two dangers: 

the danger tbat law and its authority may k dissolved in 
man's cmceptioas of what law ought to be and the danger 
that the existing Iaw may supplant momlity as a final test of 
conduct and so escape cri ticism.32 

If the law and its authority are "dissolved in man's conceptions of what law ought to be*, 

l e d  to anairhy. If the existing Iaw "supplants morality", then this will lead to the 

conservatism of people accepting the law because it is law. Furthet. if we consider a 

judges' duty to apply the law in conjunction with natwal law, then we have the min 

dangers of a judge's rcnegadc behavior and a judge's excessive compliance with the law 

(and, perhaps, the oppms~ive morality of bis Society). Only by rpamting law fmm 

morality can we avoid each danger. 

But some natuml îaw p h ~ l ~ ~ p h e ~  argue that it is precisdy this sepration between 

law and morality that was the pniblem in Nazi Gennany and Apartheid South Africa. It 

was this separation between law and morality that legitimized the excessive compliance by 

judges and lawyers. Radbruch writes. 

This view of the nature of a law and its vaiidity (we cal1 it the 
positivistic theory) has rendend the jurist as well as the 
people defenseless agaiost laws. howevcr arôitrary, cruel, or 
criminal they may be. In the end. the positivilc theory 
equatet the law with power. there is law ody when thtic is 
power. 33 

32 H . U .  Hart. "Posiiivism and tbe Separation of Lsw and Mods" in 
v of-, 65. 
Gu-v Radbruch. "Fivc Minutes of bgal  Philosophy" in of W. 

103. 



It was a judge's duty to apply the law. and if Iaw i s  determined independently of rnomlity. 

then it was a judgt's duty to apply even unjust laws. Thus, judges in unjust ngimes cm 

Icgitimize their cornpliancc witb unjust laws by appealing to iheir duty as judges and a 

positivistic conception of law. There is a passage in a book about South Africa called Cw, 

Bcloved Cou- which illustrates this view of judges. After describing how a judge is 

called Hooourable because of his or her high office and serious dutics. the author writes, 

The Judge docs no! make the Law. It is the People 
that rnake the Law. Thcrefolc if a Law is unjust, and if the 
Judge judges according to the LPw. that is  justice. even if i t  
is not just. 

It is the duty of a Judge to do justice. but i t  is only 
the People that can be just. Thenfore if justice be not just. 
that is not laid at the door of the Judge. but at the door of the 
People. which means at the door of the White People that 
make the law .s4 

Thus, some natud law phi l0~0phe~  argue that with a positivistic conception of law. the 

excessive cornpliance of judges in unjust rcgimes is not only legitimized. but considend 

honorable because it is in keeping with their duties as judges. 

There are two factors which complicate the dcbate. Fint. the question of whether 

or not hem are (or werc) bad coascqutnces of accepting a given understanding of law has 

different answers depending on whom we arc talking about. Are we nferring to the 

general acceptance of a theory of Iaw by citizens or by lcgd practitioacrs like judges?35 

34 Alan Paton. ÇrWhs-g. (New York: Charles Scribner's Sons. 
1948): 158. 

35 In his article, "Choosiag a Legal Theory on Moral Oloundsa 
& Policy. (Vol .4. 1%. Issue 1). Sopr distinguisha two forms of & m e  
d d s  with MacComick's moral arguments in Cavour of legai positivism which focus on the 
practical consquences for citizens (and not legal oofcials). Second. he d d s  with the 
HartFuller debue whichfocuses "not on the connection bctwecn kgal theoy and 
individu1 moral ~tsponsibility. but on the comection ktwetn Iegal tbeory and the ability 
of those knt  on doing evil within a legai system to acbicve tbeir ends." (Ibid.. 37) The 
focus. in the second case. is  on legd ofiicipls like judges walring within a legd syst«n. 



Some of the cnticisms of legal positivism. for instance. only involve legal officials and the 

consequences of their acceptance of legal positivism. For example. Schauer responds to 

the cnticism that "...legal p s i  tivism is either the cause of or the appropriate name for the 

ovemillingness of lcgal officials to suspend bad laws (or to apply and enforce laws badly) 

just because they are 1aw."3~ .  He responds by focusing primarily on the consequences of 

a citizen's acceptance of legal psitivism. and only at the end of the article dœs he tum to 

consider too briefly the consequences of a legal official's accepiance of legal positivism. 

But obviously the dutics of a citizm with respect to the law diffcr significantly fmn the 

duties of a judge or 0 t h  legal piactitioners. And it is the duty of a judge to apply the law 

that. in conjunction with a pwitivistic view of law. allegedly leads to this ovemillingness 

CO apply bod laws. Furtber. it is harder to argue that the apathetic responsc by citizens in 

Nazi Germany or Apartheid South Africa to unjust law s was due to the acceptance of legal 

positivisrn. since they a n  not as unifocmly cducated about the law as legal practitionen and 

many other factors corne into play when we consider everyday people's motives. Thus. it 

is more prolitable. 1 think, to focus mention on the consequences attmding to judicial 

acceptancc of lep1 p s i  tivisrn or natural law and not a ci tiza's acccptancc of Ieal  

ps i  tivism or natural law philoeophy . 
But t h e n  is a second factor tbat complicates this issue. What complicates this 

whole debate is tbat neither accwnt of Irw (Le. neiiher lcgd posicivism nor natuml law) by 

itself should have these consequences. As I have argued eailier. contemporary natural law 

In bah  cases. Soper u~ues that the issue CMMH k decidd by appl l  to the pfacticai 
consequences. But the important point, for our purposes ben, is to note that the= is a 
diffennce in the kind of argument depending oo wbetkr the focus is on citizens or on kgal 
ofiicials. 

Frcderick Scbauer, "Füsitivism as Paria&' in A m  w: . .  . 
-, 32. 



philosophy d a s  not deny that there are unjust laws or that there i s  such a thing as a limited, 

legal validity as distinct fmm the full. moral validity of law . And if the moral validi ty of 

law is determined by what is actudly moral (as opposed to what may pass for moral in a 

given society). then then is no reasm why a judge sbould be confused in the way Hart and 

Bentham argue that they would be. Only if a judge mistakenly conflates moral and the 

narrow legal validity of Iaw (and thus misunderstands naturel law philosophy) or if the 

judge mistakenly conflates moraiity with what passes for modity in a given Society will an 

oppressive conservatism or an imsponsible and immoral subjectivisrn result. Thus. the 

acceptance of natuml law, by itself. should not have thesc bed conscquences: only a 

misunderstanding of natural law or a mistaken view of modity has bad social 

consequences. 

Similady, legal positivism. by itself. does not lead to the excessive complicity of 

judges in unjust rcgimn. The theories of law by contemporay legal positivists like Han 

and Raz arc theones of law. and not theones of adjudication. In other words. thcir 

accounts of law a n  attempts to explain the natu= of law. and not explain how judges ought 

to decide cases.37 Although lego1 positivism proposes that law should be understood 

37 Evm some natural law philoaophen like Robert P. George seem to separate 
issues about the nature of law and issues about how iudnes ounht to decide cases. In .. V Y 

"Naturai law and Poeitive Law" (Thr Aut . * .  v of b ,  Pos i t~v~srn~ ,  
George argues that whether or na a j u d g e a d  have an expansive mlc (appealing to 
moral principles in applying and cicating law as Dworkin sug~ests) or a very limited role 
(simply applying the law without making monl judgements as Judge Bork argues for) 
cannot bc decidcd bv awcal to natural Iaw wincioles. He states, "while the role of the . .. 
judge as a lawtreator reswnibly varies f& jurikiictim to junsdiction according to cach 
j urisdiction's own euthoritaiive &temmtiones - that is 10 say . each j iaisdiction's podi tive 
law - Judge Bork'o idea of a body of Iaw that is p-dy d fully (or atmost fully) 
analyzabie in technical t m  is fuily compatible with classical unde~tmding~ of natud 
Iaw thcory." (Ibid.. 331) Thus, the issue betwecn Dwoikin and Judge Bork kcomes. 
according to George. the question oî what degrec of iaw-cmating power our law places in 
the hands of judges. And this question is propedy conceived of as an issue of positive Iaw 
not naturat law. (Ibid., 332) 



independently of morality , this does not mean that moral considerations should not be pan 

of the duty or obligation of a judge. In fact. nothing about what judges ought to do is  

implied by a positivistic account of law.38 ûnly  if a judge has the mistaken view that an 

undmtanding of law as separate from morality implies that a judge ought not coosider 

morality. then the excessive consewatism of judges in Nazi Gemany or in Apartheid South 

Africa would result. 

Now it could be the case that given certain social conditions. the acceptance of 

natural iaw or legal positivism would tend to bave bad social conscquences. It may k the 

case that certain kinds of misuaderstandings am more likely given other prevailing betiefs 

in a given society. But wbnt role should these practical considentions have in decidias 

which account is valuable in furthering themtical inquiry and moral discussion? 

Dyzenhaus states that we should "adopt the view of law that gives us the best rcsults in 

pra~tice."3~ This is a pragmatic conception of Iaw in the aanow senr of the word. If we 

38 Dyzenhaus is aware of this criticism of his project. He states, "Hart and Raz 
claim that their theory does na include a plitical doctrine of jrdicial nsponsibility - one 
which tells judges how they ought hto go about ihe rnorally charged business of dcciding 
bard cases. Rather judgcs have a discrrtionary power to make Iaw in hard cases." 

CU svstmy: S -. 209) He responds to this criticism by pro 
ktween lcgal positivism md the encessive cornpliance of judgcs in South Africa. He 
argues that an dlegiance to an ciuthoritarian idml af poiitial rcspaisibility (whicb leaves no 
m m  for discretion) is a central tcnet of coatemporary lepl positivism and. because of this, 
legal positivisn encouraps judges to îake a "plain fact" interpretive appiosch to the Iaw. 
and t h ,  in tum. Icads to an excedve conscnatism in judges in unjust rcgimes. 

What this shows is  the need to conncct legai positivism and a the~ry of 
adjudication in ordr to argue that legal ps i  tivism lcrQ 6 bÏ~d coascqucnces in judicial 
practice. W b t  may have motivated Bentham and other Iegai psitivists in faming their 
account of Iaw may have k c n  an attempt to check the powm of judges and place p o w a  in 
the more dernomtic (or outhoritarian) hands of legislators. but motives an not 
automatically k interdwged with implications. And a &tivistic account of law does not 



are pnmaril y interested in social nfm or change, then such considerations are central. 

But social reforrn can be achieved at the cost of thtoretical illumination. Aîtcr al\, noble lies 

and myths might effkct change better than the tnith. In his book. b l u s i v w  

w u ,  Waluchow examines the validity of these "causallmoral arguments." He 

argues that the tmtb or philosophical value of a theory is  independent of the conscquences 

of adopting the theory or its possible misappli~ation.~ He points to the fact that people 

have argued chat scientific advances (like the Copemican revolution) would have 

detrimental e f f e t s  on the rnorality of society; but thes criticisms do na address the truth 

or empiricai adequacy of these scientific theones. The racumng and central question in 

assessing the validity of causallmoral arguments. according to Waluchow, is  "what is the 

goal in offering such a theory end for what purposes is it ernployed?" 42 Again. if we are 

primarily interestcd in effecting social change among the masses. then a more nmwly 

pragmatic appmecb which addresses motives aad feeling would secm to k more effective 

in pmducing results chan an account which adârcsses re9sw.G But Hart and many 

contemporary legai philosophem arc primarily intemted in theontical illumination; tbey 

want to undentand the nature of Iaw and legd institutions and the nature of rnorality . They 

would not (and do not) accept this nammly prapatic account of philosophy of Iaw. and. 

tbus. they should not appeal to this uamw pngmatic criterion for assessing their work. 

Whether or not Hart is nght in bis vicw of philosophy of law is not the issue now. At this 

point. we arc intemsted in detemining what is Hait's account of philosophy of Iaw. So. 

for now. we can put aside questions about whetber dopihg lepl positivism or natural law 

40 W.J. Waluchow. Ipdygivc Ldppl Pbs- .. . 88-94. 
41 Ibid.. 88. 
42 Ibid.. 93. 
43 As, unfortunately, the success of various foms of propopnda st diffmot 

points in history heve shown. 



has good or bad nsults in practice. and focus on the value each theoiy has in furthering 

theoretical inquiry and moral discussion. 

$. Conclusion. 

By considering a few prelimiaary questions about Hart's view of philosophy of law 

and how competing accounts of law should be assessed. a number of points about Hart's 

understanding of conceptual analysis have k e n  clanfied. Philosophy of law involves 

focusing on concep which arc central to an understanding of law. Words arc understood 

and concepts arc analyzed in ternis of the practices which shaped them. Based on an 

analysis of key concepts of law. gened conclusions can be made explaining the nature of 

law. Thus. contemporary accounts of law can k assesrd in two ways. Fint. they can be 

examined and assessicd in ternis of iheir internai consistcncy. Do the conclusions in fact 

follow from their analysis of key concepts of law? As we saw in Chapter 1, hvotkin's 

conclusions about Iaw and legai practice did not follow from his analysis of the concept of 

interprtation. But pmviding an initmally consistent account of law may not k enough to 

decide betwem competing. coosistent accounts of Iaw. Thus. a second way in which 

contemporary accounts of Iaw are asscssed is in tems of tkir value in furthering 

theoretical inquiry and moral discussion. We have sec that this should na be undemood in 

a namw. pragmatic way. Competing accounts should not k assessed by considering 

which accounts, when adoped by lcgal practitionen. will have the best results in practice. 

The emphasis in Hart's appmrh is on thcontical illumination. not (et least diiectly) on 

social nform. 



But in d e r  to fully understand how diffennt accounts of law can be assessed in 

ternis of both their intemal consistency and their value in furthering thcontical inquiry and 

improving moral discussion. we must put these ideas into practice. In the next thme 

chapten. 1 will consider somc main figures in contemporary philosophy of law. First, I 

will examine contemporary legal positivism by focusing on the works of Hafl and Raz. I 

will show how tbey. generally. aim to distinguish law from boih coercion and morality. 

In Chapter 3.1 will examine Hart's attempt to chmctenze law in a way that distinguishcs 

law from both carcion and morality. I will argue that althougb Hart manages to 

accomplish his main aim. the theoretical value of his account i s  1 imi ted. Although Hart has 

succceded in namwing and clarifying the rope of a positivistic account of the nature of 

law. ii is precisely this namwing that is the =son for its lack of sipificancc for d e r  

aras  of thought. In Chapter 4,1 will examine Rat's attempt to achieve an even more 

extreme separation of law from morality. He argues that if the authoritativc nature of law is 

propetly understood. tbeo the existence and content of law are independent of al1 mord 

j udgements. 1 w il1 show that Raz's account of authority fails to support enciusive legal 

positivism. At best. his account of authority supplements inclusive legal positivism. 

Second. 1 will examine Finnis' naturd law thcory. I will show that Finnis' account 

of law and his approach to the phihophical study of law bas much in comrnon with 

contemporary legal positivism. It is for this mason that Finnis' luituml Iaw theory is 

palaiable to contemporary philosophers of law. However. 1 will also show that i t  is for 

this same mason that many of Finnis' main clsims about momlity mniin unsupported. 

Thus. ultimately the same pmbicms t h t  plague contcmporary lepl poOtivists in providing 

an account of law occur again when Finnis attempts to provide a moral basis for Iaw. 



In the third and final section of the dissertation. the shortcomings of the 

contemporary approach to philosophy of Iaw will be mode evident. And it is here that we 

shall find two alternative appmaches which hold more promise for producing accounts of 

law which are botb general and theoretically valuable. 



Hart's work in The Concc~t of Lgw was. and continues to k, so infiueotial 

because it offers an alternative to traditional positivistic accouots of law. and yct maintains 

the central insight of traditional positivism. namely , that law is separate from morality . As 

opposed to traditional positivistic accounts of law. Han believes that law should no< k 

understood in tmns of coercivc orders or cornmanch. He argues that such a command 

theory cennot account for the normativi ty of IPW . Y et this does not mean that, in 

accounting for its normativity, law must be conceived of as esscntially moral or as 

nccessaril y connected w ith morality. In effcct. wbat Hart attempts to do in The Conce~t of 

Law is to distinguish law fmm both coercion and morality. He ends up concluding that 

law is normative (and, thus, must be understood in tenns of the combination of pnmary 

and secondary rules) and is only contingently connected to morality. 

The central ideas in Hart's approech have infiuenced later ccmtemporary legal 

positivists like Raz. Raz also attempts to di~inguish law from both carcion and morality, 

but he takes things further than Hart. By appeding to the concept of authority and by 

arguing that the essence of Iaw is the claim to authority. Raz disthguisha Iaw fmm 

coercion or power. on the one band, and from al1 moral judgments. on the other. He 

concludes that Irw. with a propr understanding of its nomativity. has not even a 

contingent connection with mmlity . 



Thus, due to the influence of Hart, we can understand the main aim of 

contemporary legal positivism as attempting to find m m  between a rock and a haid place. 

Lcgal positivists want to distinguish law from the rock of carcion and the hard place of 

morality . Wi th the airn so conceived. two issues emerge. Fint. can lepl  positivists like 

Han and Raz chmctenze law SKI tbst it is didinguished from both coercion and morality? 

In other words. do their conclusions follow from their analyses of concepts? Second, if 

they can accomplish what they set out to do. tben am thcir theories of law theoretically 

val uable? 

In this chapter and the next. 1 will examine the works of both Hart and Raz with 

these two issues in mind. In the first section of this chapter. it will be shown that Hart's 

main aim in The Concwt of is to distinguish Iaw from both carcion and morality. ln 

the second section, it will k shown how Hart incorporates Wittgensteinian ideas about 

rules and rule-follow ing (and the accompany ing idea of the intemal point of view ) in order 

to accomplish this aim. In the third section. Hart's account of Iaw will be assesscd in 

ternis of its theontical value. Although Hart does manage to distinguish law from both 

morality and coercion. he ends up with an account d l a w  which has limited theontical 

value. It is this conclusion that will lead us to consider alternative accounts within 

contemporsry philosophy of law in which motality has a more prominent d e .  l In the next 

chapter. Raz's attempt to mke  a more extnme sepraiion between Iaw and morality will k 

examined. 

1 1 will look at Fiaais' chcoq d n a t d  lsw in Chapter 5 of this dissertation. 



Hart begins The Concept of Law by showing that the penistence of the question 

"What is Law?" is due to t h m  issues that keep recurting. Frst. how do law and legal 

obligation differ frorn and bow am they related to. ordcrs backed by thnats?2 Second. is 

law a branch of morality or Justice. and how is legal obligation related to moral 

~bligation?~ Third. "what are rules and to what extent is law an affair of ni les?"^ The first 

two issues are long-standing issues in philosophy d law and political philosophy in 

general.5 The battle in The R C D U ~ ~ ~ C  between Thrasymachus and Socnites about the state 

is. in philosophy of law. transposed to law. 1s law simply a coercive system where "might 

makes [legally] right". In other words. is the law best understood in tennsof power? If 

we distinguish law and power. dœs this mean that we musc appeal to some ideal or to the 

forni of the Good in order to characterize it as an authority? in the pasi, there have ken 

two tendencies in philosophy of law: to rcduce the nature of law to either cœrcive power 

(for example. the command theones of legal positivists like Bentham or Austin) or to 

d u c e  it to a moral authority (for example. the natural law philmphy of Aquinas). These 

auempts to =duce law either to cocrcion or to morality often took the fonn of a definition 

which. according to Hart. ends up distorthg actual lcgal practice. Hart argues that in oder 

to do justice to the wide range of lcgal phemmena. we should not begin with a stipulative 

definition. but rather we should kgin by considering the actual attempts to nduce law to 

either carcion or morality. By seeing the defects in such attempts, Hart argues that a 

2 Q 1961.7 and 13. 
3 Ibid.. 7 and 13. 
41bid.. 13. 
5 As we shall sce. the third issuc arises k c s w  of Hart's sttcmpt to discinguish law 

fmm both cœrcive oders and moral obligation. Hart linds this middle ground by 
conceiving of law as essentidly rule-governcd, and explaiaing the nonnativity of sucb a 
nile-govemed activity in tcmis of the intemal point of vicw . 



middle position can k maintained which would account for the nonnativity of law and yei 

distinguish law fmm morality. 

Thus. Hart sees his work in The Conceot of b w  as attemping to deai with these 

recumng issws about the relation ktween law and both coercion and morality. Moreover. 

he believes tbat law can be situattd between thtse two extrcmcs. He States. 

it is often said that a legal system must n s t  on a scnr of 
moral obligation or on the conviction of the moral value of 
the system. since it does not and cannot rest on merc power 
of man over man ... But the dichotomy of 'law based mercly 
on power' and 'law which is accepted as morally binding' is 
not exhaustjve.6 

In other wods. just because it is possible to distinguish Law from coercion. d a s  not mean 

that law cannot be distinguished from morality. In fact. the structure of Hart's book takes 

the fom of, first. distinguishing law from Austinian commands, and. tben. distinguishing 

his law fmm morality. After setting up the main issws in the first chapter. Hait spnds the 

ncxt thrce cbapters chamctenzing an Austiniad command theory of law and citicizing this 

theory. In the next thme chapters (V-Vil). Hart attempts to ovcrcome some of the defects 

in the command theory of Iaw by explaining Iaw in ternis of two kinds of rules and by 

1961. 198. 
7 The position that Hart describes and criticizes is not Austin3 theory per se. but "a 

position whicb is. in substance. the r m e  as Austin's doctrine but probably diverges fmm it 
at certain points." He adds, 'Foi out principaî coocern is not with Austin but with the 
credentials of a certain type oî theory which hm pcrennial attractions whatever its dcfects 
mav be.* (Ibid.. 18) It is this aualifkation bv Hart that rnakes Mole's criticisms of Hart in 

of Po&jvis[ 
198'7) l imitd.  Mole-thst Hart's 

account of Austin is inaccurate, and that Hari's view is compatible with both Austin's view 
and even Aquinas' view. Mdes may be nght tbat Hart did not get Ausiin rigbt. but this. as 
Han says hem. is  not his main aim. The fact is that m e  traditional legd positivists did 
hold a theoy like the one tbat H u t  describes and that the anaiysis of this d e f d v e  account 
enables one to sec certain chsracteristics of law which srnetirne go unnotiad. 



dealing with some potential cnticisms of his a p p r o a ~ h . ~  Finally. in chapters Vlll and IX. 

Hart distinguishes his account from natural law theories and shows that there is. 

nonetheless. a minimum content shared by legal systems and morality. Thus. even the 

fom of the book exemplifies his main aim to distinguish law from both coercion and 

morality. Given that the main aim of Hari's work in The Conce~t of Law is to distinguish 

law from both carcion and morality, how does he find room between these two entremes? 

2. Hart's Concept of u w :  Rules. Rule-followiu and The -. 

Although Han argues that it is the combination of primary and secondary niles that 

is the 'key to the science of jurispruâence'. 1 will argue that it is his incorporation of some 

Wittgensteinian ideas of niles and rule-following. and its accompanying account of the 

intemal point of view. that enable him to characterize the nomativity of law witbout 

cdlapsing (or essentially connecting) law and morality. And since Hari's main aim in 

providing a theory of law is to distinguish law from boch coercion and morality. it is the 

nature of r u l a  and nile-following pnerally that really an the key to his concept of law. 

Hart acknowledges that his philosophy of law is iduenccd  by Wittgenstein's 
. . I n v e s t m ,  and the work of later Wittgensteinians like F. Waismann and 

Peter Winch? Because 1 am primaiily interestcd in Hart's incorpomtion of Wittgensteinian 

In Chaptcr VI], Hart deals with different venions of rule-scepticism and 
criticisms about the supposd formalism of pasi tivistic accounts of law. 

ln the notes ai the back of The Concc t of Law, Hart notes that Wittgenstein and 
Iater Wittgensteinians infiucnccd his account of rules. rule-following and o p .  texture. His 
account of open texture w u  iafluenccd by Waismann and bis account of mies and rule- 
following (and the intemal point of view) was infîuenced by Winch's of a S g i a l  

w ts to  Pbüpgpgby (London: Routledge, 1958) Sec dso pages 274- 
275 in . wbcrc Hart describes the televance of some 
Wirge y""ne refem to the fact chat Wittgenstein (as well 



ideas about nile-following and the intemal point of view, 1 will focus on his use of 

Winch's The ldea of a Social Science and its Relation to Philoso* and the understanding 

of Wittgenstein that Hart received through this work. 1 will argue that it is this 

understanding of Wittgenstein's ideas about nile-following and the intemal point of view 

that Hart received through Winch's work that enabled him to distinguish law fmm boih 

morali ty and coercion. l 

In The ldea of a S M  S c k ~ c e  and its Relation to Philoso~hy, Winch is interested 

in the nature of philosophy and how it relates to the social sciences. As a tesult. he 

attempts to chatacterite both philosophy and social practices. He argues that philosophy 

has a positive role and not simply the negative role attnbuted to it by philosophers like Ryle 

of clearing up linguistic or conceptual confusions. According to Winch. philosophy in 

general is concemed with questions regarding the nature and intelligibility of reality. 1 1 

Philosophy seeks to explain the nature of intelligibility; that is. it attempts to explain what it 

as Austin) inîiuenced his understanding of general concepts and the nature of niles. He 
specifically den to Waismann's "Verifiabiiityw in he Rocee ' 
Soei- (Vol. 19. IM9) and how this wzrk infIuen3h 
texture of - - language. 

10 One oniy meds a cursory dance at the schdarship on Wittgenstein to know that 
t h m  i s a wide range of interpcctations of the -cal In . * 

ve ons. lt is this wide 
range of interpmitions wbich mkes it pmblcmatic to argue t h a x ' s  position is either in 
keeping wicb Wittgenstein or opposed to him. For instance. John Hurd argues in bis article 
"Wittgenstein versus Hart: Two Models of Rules for Social and Legal Theory" that Hart's 
account of niles and . iule-following . is opposed to Wittgenstein's position in the 

vest i . But Hurd c m  only maintain this opposition ôetween Han 
and Wittgenstein by a= that Wittgenstein makes no distinction ôetwccn niles and 
habits, and. in fact, Wittgenstein defines rules in tcrrns of habits. (Sec "Wittgenstein - 
venus Hart: Two ~ o d d s  of Rules for Social and Lcgal Theory." w v  of the SoCIpl 
h n c e s .  Vol. 2 1, No. 1. Match 1991.73). This is a controvenid interptation of 
Wittgenstein. and certainly Winch's accwnt of Wittgenstein is contmy to Hurd's accouni. 
Because of the seemingly unending contrwersy about how to interpret-W~ttgensiein's 
accwnt of rule and nile-following. it is more productive f a  wr purposes to focus on a 
relati vel y clear exponent of Wittgenstein (li ke Winch) we lcnow influenced Hart's account 
of rules and nile-following. 



means to undentand something. The philosopher dealing with a particular social practice is 

concemed with "the kind of understanding sought and conveyed by the practitioners [of the 

particularsocial p ra~t ice]"~~ For instance. a philosopher of law is concemed with the kind 

of understanding w hich is sought and conveyed by legal practitioners l i  kt judges and 

lawyers. But this does not mean that the philosopher of law simply has the negative aim of 

cleanng up conceptual confusions found within both the practice and past philowphical 

attempts to understand this practice: rather, philosophy of' law. for example, also has the 

positive role "... of increasing philosophical understanding of w hat is involved in the 

concept of intelligibility."13 Thus. while the specific aim of different branches of 

philosophy ( l i  ke philosophy of law ) is to attempt to elucidate the kind of understanding 

found within a specific social practice. the mon genrral aim of philosophers is to expiai n 

the concept of intelligibility. But for the philosopher to taûe the right approech to social 

practices. a certain understanding of the nature of social practices is needed. Thus. Winch 

also characterites social practices in gencral. and it is in his characterization of social 

practices tbat his understanding of rule-following and the intemal point of view emerges. 

Winch makes it clear that when a philosopher or wciologist~~ studies a social 

practice like science, religion or law. he or she is not concerned with behaviour as such. 

but with meaningfd behaviour. The philosopher is concerned with distinguishing differcnt 

l4 Because Winch considers sociology a brancb of philorophy (sec page 43). his 
nmarks about the ~~~iological study of social practices in generai are relevant to the 
philosophical study of'diffemt socid pctices. This may be what Hart was thinking of 
when hc dernôcd his work in The C of as an essay in descriptive mcidogy 
(WC 1961. v). II uriology is unds in Winch's way lhcn the central pmMem in 
sociology (giviag an account of the na tm of social pbenomeao in @nerai) belcmgs to 
philosophy as well, and the genenl m#hods and aims of philoaophy serve to aâdnss this 
proMem in sociology . 



types of meaningful behaviwr and difierentiating meaningful behaviour fmm behaviour 

that is not meaningful. The philosopher of law. for example, is  concerned with 

distinguishing legal practice from other kinds of social practices (Iike, for instance. science. 

religion. etc.) as well as determining what distinguishes meaningful behaviour like lepl 

practice h m  behaviour which is not meaningful. Winch illustrates these points when he 

considem the example of voting: 

what he [the voter] does is not simply to make a mark on a 
piece of paper. he is casting a vote. And what 1 want to ask 
is. what gives his action this sense. rather than. say, that of 
king a move in a game or pan of a religious ntual? More 
generally. by what critena do we distinguish acts which have 
a sense from those which do not?ls 

What makes behaviour meaningful? Winch argues that a behaviour is meaningful if i t is 

govemed by rules (in the Wittgensteinian sense that he explains). Further. because the 

existence of mles piesupposes a social setting. the implication is ihat al1 meaningful 

behaviour is social. l 6  

Given this understanding of meaningful bchaviour, what implications does this 

have for philosophicd or sociological study of a social practice? Winch argues that an 

explanation or description of meaningful behaviour which ignores the fact that people act 

for reasons (for example. an explanation of human action solely in tems of habit or 

'outwad behaviour) is to treat human behaviour in the same way as the 'behaviour' of 

scientific objccts like plancts; and this distorts the naturc of human activity. Generally, 

Winch is trying to argue that the centrai concepts of social life am incompatible with the 

15 Peter Winch, The ldriQPf a h i 3  S c w e  9np its Bel.tion to -, 49. 
16 lbid.. 1 16. 



central concepts of the natural sciences. 1 Not on1 y is this sharp division between the 

study of social practices and the study of nature due to the incompati bility of their central 

concepts. but this division is also due to the fact that "... the former conceptions [the 

concepts in the study of social practices] enter into social life itself and not merely into the 

observer's description of it." I R  The fact that the concepts used in understanding a social 

pcactice "enter into" the social practice means that the participant's conceptions are relevant 

to the sociologist or the philosopher; and. monover, it is the job of the philosopher of law, 

for example, to undentaod concepts as they are situated within legal practice. l9 Accorùing 

to Winch. this implies that the philosopher or sociologist must taâe a kind of intemal point 

of view and "...undentand the consideratioas w hich govem the lives of its  participant^."*^ 

The fact that a philosopher or sociologist must take this kind of intemal perspective does 

not mean that he or she must stop at the unnflective understanding chat the participant 

posseses. but that "... any more nflective understanding must necessaril y presuppose. if 

i t  is to count as genuine understanding at di. the participant's unrcflective 

understanding."* Thus. the philosopher or sociologist mus( take an intemal point of view 

in order to ultimatety amve at a more mflective understanding, grounded in the umfiective 

undenianding that the participants posscss. of the practice. 

Winch is quick to add that the fact that the philosopher of law. for instance, must 

consider the conceptions of legal participants or situate concepts within legal practice does 

not mean that the philosopher is no longer uncornmittcd. In d e r  words. the fact that the 

'7 lbid.. 94. 
I8 lbid., 95. 
l9 This also means. sccording to Winch, that the empirical methods of the natural 

sciences are unsuited to the task of the philosopher or sociologist. 
20 IbUI., 88. 
21 Ibid., 89. 



philosopher must take an intemal point of view of the practice, does not mean thai the 

philosopher of law must approve of or accept legal practice as a whole. He States. 

to take an uncommitted view of such competing conceptions 
(found in àiffercnt and 'competing' social practices like law. 
science or religion] is  pculiarly the task of philosopher; it is  
not its business to award prizes to science, religion or 
anything else. I t  is not its business to advocate any 
Weltu11scitauung ... In Wittgenstein's words. 'Philosophy 
leaves everything as it was'.22 

Thus. Winch klieves that a philosopher or sociologist should take an intemal point of view 

to ground a teflective undemtanding of a social practice in the dten unrcflective 

understanding of its participants; and yet such an intemal perspective still can mean that 

philosophy (or sociology) remains uncommitted. 

How d œ s  Hart i n c o r p i e  some of these Wittgensteinian ideas in order to 

distinguish law from b t h  carcion and morality ? Let us first consider how he 

distinguishes law fmm coercion. Hart begins by constmcting an Austinian theory of law in 

w hich law is understood in ternis of habits and commands.23 Essentially . the 'command' 

theory understands laws as general coenive orden issued by a sovenign (a person or body 

of pemns internally suprernc and extemally independent). The laws are genedly okyed 

and the sanctions are generaily btlieved to follow fmm disob~dience.2~ Thcn, Hart 

22 lbid.. 1 03. 
23 HM makes it clear that Austin mistakmly refers to comive orders as 

"commands." Hart argua that the word "command" is  oftcn used in military contexts 
(with a bierarchical organizatim) and the concept of 'command' presupposcs the authority 
of one who issues cornmands and not the power to inflic! bann. (SM 8 1%1.#)) As we 
shall sec when wc consider Raz's appmach to philosophy of Iaw, it is this notion of 
authonty (as distinguisbed from bah powa and moral judpmcnt) that will k central to his 
account of law. 

l%i, 25. 



pments three kinds of criticismsoCthiscommand theory of law. First. he criticizes the 

Austinian notion of laws as coercive orden. He argues that such an understanding of law 

in tems of orden ttacked by threats is descnptively inadequate and even distortive kcause 

it does not account for the different types of laws (spccificalty. laws which confer both 

private and public power). and different ways in which laws originaie (for enample. 

cugtomary law). Even with respect to criminal law (when the command theory sams 

most adequate) it does not account for the fact that such laws apply equally to those who 

enacted them. Second. Hart criticizes the Austinian notion of subject in terms of habits of 

obcdience. He argues that an understanding of subjects solely in terms of habits of 

obediencc fails to account for the continuity of lep1 authority and the persistence of laws 

thmugh the passage of different law-makers. In order to account for the continuity of legal 

authotity and the persistence of laws. the notion of a rule is nceded. Third, Hart criticizes 

the Austinian notion of sovercign as intemally suprcrne and extcmally independent. 

Basically, Hart argues that the notion of a law-maker requires the concept of power- 

conferring niles. Different anempts to characterize a sovereign as supmne and yet not 

limited by laws are unconvincing and descriptively inadequate. Hart ends up concluding 

that "the root cause of failun is that the elements out of which the thwry was consinictcd. 

viz. the ideas of orders. obedimce. habits. and thrtats, do not includc. and cannot by their 

combination yield. the idca of a nile. without which we canot h o p  to eluciâate even the 

most elemmtary forms of law."*5 

Within these criticisms of the command theoy of Iaw, the need for distinguishing 

pnmary and secondary rules emerges. But m m  significantly, the need to conceive of a 

legal systern as essnitially rule-governcd in a Wittgensteinian pense emerges. The neal for 



a Wittgensteinian conception of niles emerges kcause of the need to account for the 

nomativiiy of law. Then are two features of the Austinian account of laws which Hart 

uses as spnngboards for intducing the fact that Iaw must be understood in tenns of des .  

First. problems understanding legal subjects in ternis of habits of obedience lead Han to 

explain the difference between habits and rules.Z6 What the appeal to habits of obedience 

fails to account for in a legai system is what Hart calls "the intemal aspect" of rules and 

nile-following.z7 To describe the behaviour of citizens with respect to law by refennce to 

habits of behaviour is to describe only the "observable behaviour" alone. It i s  to neglect 

altogether the ways citizens view their own actions and the law. Han states. 

When a habit is general in a social group. this generality is 
m m l y  a fact about the observable behaviour of most of the 
group. In order that then should be such a habit no 
members of the gmup ned in any way think of the general 
behaviour. or even know that the behaviour in question is 
general: still less necd they sirive to teach or intend to 
maintain i t.28 

To describe human behaviour solely in temis of obsewable behaviour is to tmat activities 

w hich have meaning and intentionality as if they were meaningless and as if they had no 

reason. It is to tmt human activity in the same way as the khaviour of planets. It is the 

same as describing a process like voting solely in tenns of making marks on paper. An 

essential aspect of the activity is rnissing. namely the "intemal aspect". The intemal aspect 

dœs not nfer to some subjective feeling that citizens must posress: Hart states that "such 



feelings are neither necessary nor sufficient for the existence of 'binding' rules."*g Rather. 

the existence of niles (with their intemal, as wcll as extemal. aspect) is shown by the 

cri tical reflective attitude to certain patterns of behaviour as a 
cornmon standard. and that this should display itself in 
cri ticism (incl uding self-criticism). demands for confonnity, 
and in acknowledgements that such criticisrn and demands 
arc jiistified. all of which we find in iheir characteristic 
expression in the normative terminology of 'ought'. 'must'. 
and 'sbould'. 'ri ght' and 'w rong'.3U 

Hart's main point is the same point that Winch is trying to make. In the case of law 

and any other social practice. we an dealing with the activities of' human beings and not the 

behaviour of mere things. Ractitioners have a certain rcflective or often unnflective 

understanding of their own activity. and this understanding should bc the basis for a 

philosophical (or sociological) understanding of that activity. The fact that legal oflicials 

like judges and legislators use a normative vocabulary and criticizc the kbaviour of people 

with reference CO the law must k relevant to wr undetstanding of the Iaw. It  is ihis critical 

attitude and normative tenninology w hich shows that law is a normative activity , and, as 

such. i t is govcmed by rules. 

Then is a second way that the importance of undcnîanding law in tenns of rules 

emerges from the dcfccts in an Austinian theoy of law. Haic argues tbat to conceive of law 

in tenns of mercive oders completely distorts the obligetory chamcter of Iaw. Hart 

emphasizes the conceptuai difftrcnce bawwn k ing  obliged aml having an obligation? 

He argues that Austin's command theory provides an accwnt of why a person is obliged to 

z9 Ibid., 56. 
3O Ibid., 56. 
31 Ibid.. 80. 



obey the law. but not why a person has an obligation to obey the law.32 But what makes 

us think that ci tizens arc " having an obligation" rather than "king obliged"? Again. Hari 

refen to the fact that legal officiais express the attitude that laws are standards of conduct, 

and that they use a normative vocabulary including 'obligation' and 'duty'. But this, 

accoding to Hait, is not suficient for undersianding the notion of obligation. The fact that 

someone has an obligation pnsupposes the existence niles, but then can k mles without 

accompanying obligations (for example, rules of etiquette or correct speech).33 Hart lists 

thne characttristics that niles must have in order to conceive of them as implying 

obligations for those following the rules. First. "Rules are conceived and spoken of as 

imposing obligations when the general demand for conformity is insistent and the social 

pressure brought to bear upon those who deviate or threaten to deviate is gnat."'4 Second. 

"the niles supported by this senous pressure a n  thought impottant because they an 

believed to be necessary to the maintenance of social life or some highly prizcd feature of 

it. "35 Fmall y. "it is generally rccognized that the conduct required by these niles may . 
while kncfiting others, conflict with what the penon who owes the duty may wish <O 

do. "36 In other words. niles arc thought of as imposing obligations if there is serious 

32 Tim Dare makes a similar point on pages 1 1 - 13 of his article "Raz, 
Exclusionary Reasons. and Lepl  Positivismea & ViI1.I. June lm). He States 
"Cnidely put. Hart accuses Austin of confusing powa witb autbonty. The command- 
backed-by-sanction Ibn>ry tells me why 1 am obliged to obey the law. but not why 1 bave 
an obli ation to do so," (Ibid., 15.) 

5 3  a 1961.83. Note thn dthough the intemal point of vicw of lcgd officialsi is 
not sufficient for understa~ding the notion of digation, it is sufficient for understanding 
the normativity of Iaw; and, in conjunction with the union of primary and secondary rules, 
this more rcstricted appesl to the intemal point of view of legal dficiais is necessary and 
sufficient for charactnizing the existence of a lep1 system (and distinguishing legal niles 
from other kinds of rules like d e s  of etiquette or comct speech). 

34 Ibid., 84. 
35 Ibid.. 85. 
36 &id ... 85. 



social pressure to confonn to the rules (even if they conflict with individual wishes). 

because the rules are thought to be important. Again, Hart is appcaling to how participants 

view their own practice to detemine whether or not law is normative and to determine in 

w hat sense law is obligatory. 

Thus. Hart distinguishes law from carcion by appcaling io the participant's own 

understanding of thei r activity.s7 Due to the cntical mflective attitude of legal official s and 

to the normative vocabulary used. we can see that law is govemed by rules which are 

noms. But. moreover, because serious social pressure is insisted upon and kcause 

participants think that there should bc such pressure because these rules are thought to be 

important. we know that lew cannot ôe understood simply in ternis of king obliged, but 

rather must be understood in ternis of having an obligation. Hsit ends up with a view of 

law as essentiall y rule-govemed, normative, and obligatory . and thus he successfull y 

distinguishes law from men carcion or power.38 But does this mean that law is also 

3' Legal participants includc legal officials like judges. legislaton and lawyem and 
private citizens. As we saw. altbough the intemal point of view of citizens is needed to 
understand what it means to have an obligation (raiber thm king obliged), it is the interna1 
point of view of legal officials alone whicb is necded to characterire a iegal system as 
normative (and thus distinguish law from coercion and from morality). When Hart 
describes the ncceswy and sufficient conditioas for the existence of a legd system, he 
requires only general obedience (rcgardless of their view of tbe Iaw) on the part of citizens 
and the acceptance of primary mlcs as standards for kbaviour by lcgal officials. (See 
Ibid.. 1 13) In order to characterize a lela! system in a way that distinguishes it fiom 
coercion (and. as we shall sec. in a way that also distinguishes it from moraiity). only the 
intemal point of view of legal officials needs to be considered. In the third section. I will 
considcr the rationale for and implications of this restriction of cbt intemal point of view. 

38 It is important to note that Hart is not dcnying that Iaw invdves sanctions and 
social prrssute; in fact. rccognizing that theme are sanctions and wcid p i e s s ~  is an 
essential part in undeniending the digrtory nature of law - but it is only a pait. As we 
have seen, Han argues that an undentanding Iaw solely in t m s  of sanctions and social 
pressure distcnts the obligatary nature of law. What is necded. in addition to the 
recognition of sanctions and social pressure. is the recognition that kgal pctitioners inrisr 
upon these sanctions ôecawe legal rules are thought to bc important. In other wods. what 
is nadcd to chsnctcrize th oôligatory nature of Iegal illes (which is their t ~ e ,  undistortcd 
natum) is the intemal point of view of participants. 



essentiall y moral or necessanl y connected with morality ? Let us now consider how Han 

distinguishes law from morality. 

Hart acknowledgcs that there are iwo major problems that philosophers face when 

they try to detemine the relation baween law and morality. First, 'morality' is a genetal 

tenn. and. like al1 general tenns. it has a considerable a m  of vagueness or open textudg 

In other words, there is some disagrcement about what principles are moral and what are 

not. Second. and mon significantîy. "even whcre hem is agreement on this point and 

certain rules or principles are acceped as indisputably belonging to morality , then may still 

be p a t  philosophical disagmrnent as to their status or relation to the nst of human 

knowledge and e~perience."~~ In other words. the= a n  disputes about tbe very nature of 

morality (for exampie. disputes about whether morality is objective). If philosophers want 

to argue that Iaw is or is not connected with morality, it stems that there rnust be some 

agreement about what is moral and the nature and status of morality. 

Hart deds with these pmbkms by attcmpting to evadc them. He evades issues 

about the nature of morality by, instcad. dcaiing with four cardinal featum w hich are ' ... 
constantly found together in those principles. niles and standards of conduct which are 

most commonly accounted 'mord'" a In other words, Hart dcscriks four features found 

in principles which people commonly cal1 'moral'. Then he attempts to show that morality 

(undentood in tems of these four principles) is distinguishcd f m  Iaw and other social 

practices. He believw chat such an appmch will cnaMe him to distinguil Iaw from 

morality, and yet be neutral with respect to diffeennt accounts of the nature of morality. 



The four features w hich are characteristic of principles. rules. etc., w hicb people 

commonly account as moral are: 1. importance (moral rules and pnnciples a n  rcgarded as 

important). 2. immunity from delikrate change (moral iules and principles cannot be 

brought into king or changed by deliberate enactment ). 3. voluntary charactcr of moral 

offenses (the attribution of moral blame and responsibility requins that the action was done 

intentionally and by someone who could have done othemise), and 4. forms of moral 

pressure (moral pressure is not exerted by threats or appeals to lear or interest. but instead 

then is an appeal to the mpect for moral rules or the demands of morality). So 

characterized. mordity can be fairly straightf'omadly distinguished from laws and legal 

systems. 

Hart is aware that somc might criticize bis account by saying that it is ta> wide and 

formal. It would include practices which are not only irrational but barbamus. Hart 

msponds by saying that he has taken this wider account of morality, 

not merel y because the weight of usage of the word 'moral' 
favours this bm&r meaning, but because to take the 
n m w e t  restricted view (for instance, that would rcquire 
that a11 moral principla am rational J, which would exclude 
these [so-called inational and barbamus practices of m e  
societies J. would force us to divide in a ve y unredistic 
manner elements in a social structure which function in an 
identical manner, in the lives of these who live by it?2 

Thus, Hart describes moral principles in tenns of the functim they perform in a Society and 

in ternis of how people vicw these principla. As a result, principles of racial ineqiiality arc 

just as 'moral' as principles of the equality of al1 people, as long as they a n  'believcd to be' 

important, immune from deliberate change, supported by an appeal to the demaads of 

42 Ibid., 177. 



morality and based on the notion that moral rcsponsibility requins intention and the ability 

to do otherwisc. 

It is clear that Han is describing what passes for moral in society, and not what is 

moral1 y right. Very few natural law phi losophen (with the possi Me exception of Dworkin) 

would argue that therc is or should be a naessary connection between law and what passes 

for morality in a given society. In fact. traditional natural law pbilosophen (and many other 

philosophers) would moi1 at the suggestion that the principles goveming the Nazi 

movement in Germany or the Apartheid movemcnt in South Afnca wen in any sense 

morally nght. Thus, any account of morality that would include inetional and barbamus 

actions as morally nght actions seerns prima facie suspcct. as well as irrelevant to the 

debate between legal positivism and natural law. But. furthcr. it is n a  at al1 clear that then 

i s  value in such a generd account of modity. kcausc it is far from clear whether such an 

account is in fact as neutral as Hart suggests it  is. The cmphasis in Hart's account of 

morality i s  on the function the niles perfonn in a given sociay (the assumption i s  thst 

monilly right niles a n  be identified by their function. indepmdently of their content) and 

how people view these rules (the assumption is that morally nght nila can ôe identificd by 

nfercnce to people's beliefs about morality instead of the na- of momlity). To 

ernphasize these features as the identifying features of moial rightness would diston sume 

views about the nature of morality and not othen. For instance, these four faturcs of 

m d i t y  adquaiel y descn be a culturall y relati vistic (and, indad. a sociological) account of 

morality. But any vim of moral rightncss as objective (and thus independmi of how 

people view morality) would be distortcd because Hart malces it stem as if momlly right 

niles cm bc identified by how people vicw them and not with reference to what rnod 

rigbtmss objcctively consists in. Similady, Hart's account may includc 'rationalistic' 



accounts of morality, but it also distons the nature of these accounts by viewing rationality 

as incidental to the identification ofthem as morally right. Thus, although Hart provides an 

account of what passes for moral that is general in the sense that it includes anything that 

passes for moral in society. it is not neutral about the nature of morality itself.43 

In Chapter IX of The Conwt of h w ,  Hart provides other reasons why law should 

not be conceived of as necessarily connected to morality, even though they might sham a 

minimum content. But. at this point, we are mom interested in whether Hart's concept of 

law is separate from morality (and not. at this point, whether a concept of law should be 

conceived of as necessarily connected with the concept of morality ). Thus. we can deal 

with the connection between law and morality in Hart's account by focusing on his 

concept of law and showing in what sense it is or is not connected with morality. Han 

argues that law is esrntiall y rule-governed. nonnative and a source of obligations. Does 

this mean that law must k conceived as necessarily related to morality? In two different 

senses. Hart can say no. 

First. if we consider the connection between actual laws and actual legal systems 

and morality, it is obvious that Hart's account of law only implies a contingent connection 

between laws or legal systems and morality. Because be describes the normativity of law 

and its obligatory character in terms of the way legal participants treat or view the law, it i s  

clear that as long as participants generally think that laws are important and use laws as 

43 in 1%1 (see pages 178 and page #)I), Hart docs distinguish the accepted 
morality from the critical morality (i.e. that morality we use to criticize the acccpted 
morality). According to Hart, implicit in criticism of the accepted morality, two 
rquimmmts that pinciples ought to have: rationality and g e n e d i ~ .  But. again, Hart 
seems. at times, to presuppose a relativistic account of cbe mitun of morality by arguing 
that critical m l i t y  and the accepted morality may diffkrdy about the "radicdly different 
ideal cooccptions of society" and about the weight or empbuis placed on "different mod 
values. " (bid.. 179) 



standards for cnticism. then the law is normative and obligatory. Whethei the laws are in 

fact important or whether or not the laws should be used as standards for cnticism are 

imlevant for the purposes of characterizing the 'intemal' aspect of mie-following. 

Because Hart characterizes law by appealing to this intemal aspect of rules. the Tact that 

some rules are just and important. and others are not. is a contingent feature of laws and 

legal systems in geneml. Hart has also shown by appealing to the intcmal point of view 

that laws and legai systems are not necessarily connected to what passes for moral in a 

given society. Basically. because people view and use laws in a diffemnt way than they 

view and use moral pinciples, law and morality are different social pmctices. Since social 

practices a n  dif'ferentiated by differcnt rules and the difirrnt way niles are viewed and 

used by participants. morality, conceived of in this Wittgensteinian way. is a diff'crent 

social practice fmm law. Thus. Hart's attempt to distinguish law from moraiity by 

characterizing morality in ternis of the four cardinal featurcs has the limited value of 

showing that if social practices a n  conceived of in a Wittgensteinian fashion (in ternis of 

rules and the intemal point of view). then the social practice of morality can be 

distinguished from the social pmctice of law. 

Second. if we ask the meta-level question whetber Hart's account of law (or his 

concept of Iaw) is itself connectai with the concept of morality. we can say no. As wc saw 

with Winch. a philosopher can charactcize a social prec<ice like Iaw with an appeal to the 

'intemal' point of vicw or the participants and stilt nmain uncommitted. Philosophm of 

law need not (and should na) praisc or critical l y eval uate the Iaw when thtir aim is to 

charactciize the understanding which is sought and wnvcyed by legal practitioners. But 

d a s  Hart understand the appeal to the inteml point of view in the same way as Winch? 



Therc has k e n  some debate about how Hart understands the appeal to the intemal 

point of view in The Conceot of b w  because of an ambiguity about the distinction ktween 

internal and extemal. Neil MacCormick describes the ambiguity in the appendix to 

Reasoniw and L ~ @ T ~ ~ Q J Y . ~  He asks w hether the distinction between i ntenial and 

extemal is a distinction ktween levels of understanding or a distinction between degrees of 

vo~itioualcommitment~ Understd as a distinction ktween levels of understanding. 

taking account of the 'extemal' point of view involves a theorist describing sirnply the oven 

behaviour of people (like Winch's exarnple of malllng marks on a paper)d6, while taking 

account of the 'internal' point of view involves a theorist considering the intentions and 

purposes of participants in a description of a practice (like Winch's exarnple of voting). 

Understood as a distinction between levels of volitional cornmitment, an 'extemal' point of 

view is the view of the theorist who appals to the n o m s  and pnnciples which guide 

44 Neil MacCormick. "Appendix On The 'lntemal Aspect' of Noms" in 
Thcory (Oxford: Clarendon Press, L QIB). 275292. 

46 MacCormick appeals to a passage fmm EuIliverts Travels to illustrate this 
extemal point of view. He states that the extemality of the Lilliputian commissioner's 
report was "extemal in the s e n s  that it  revealed a failun to undentand Gulliver's conduci 
excep in its overt behavioural manifestations." (Ibid., 291 .) However. the passage 
MacConnick cites is wt completcly cxternal in this sense. The fi& part of the passage is 
indeed an 'extemal' description of a watch; that is. a description of the outwani appeaiance 
and movements of the watch without any appeal to the purpose for which it was 
constnicted. However. the las$ put of the passage consists of a conjecture about the 
purpose of the object. The last part of the passage states. 'And we conjecture that it is 
either some unknowa Animal. or tbc God that he worships; but wc arc more inclined to the 
Latter Opinion, ôecause be assurcd us (if we understood him right. for he expssed  
himself very imperfectly) that be rldom did anything witbout cmsulting it. He called it his 
Oracle. and said it pointed out the timt Tor eveiy Action of bis life." (bid.. 275.) This is 
still an appeal to the internal point of view of Gullivcr. even if the Lillipums are wrong 
about the actual use or purposc of the object for Gullivcr. In fact. this passage is satirical 
k a u s  dtbough the purpose ihey ascribe to the object is technically w m g .  it bas grains 
of truth which illuminate for us the way time actually functions in our liva. It is important 
to set that we take account of the internai point of view by a d b i n g  purpose and 
intentionality to artefacts and actions, even if we may k wrong about the a c t d  purpose 
and intention. 



participants' behaviour without king committed to those noms and principles (in other 

words, the theonst is making 'detached' statements); an 'intemal' point of view is the view 

of the theonst who appeals to noms and principles which guide participants' behaviour 

and is himrlf (or herseln committed to thor noms and principles (in other words. the 

theorist is making 'committed' statementsh4' MacConnick argues that "There are. it is 

submitted. two very important distinctions then; yet it seems to k the case that Hait has 

to some extent at ieast conflated the~n.""~ Postema also argues that Han distinguished 

'detached' and 'committed' points of view oniy after The Concent of Law was publishcd49 

Although, Han did no< explicitly make this distinction between detached and committed 

statements (or between levels of volitional commitment), implicitly in many passages he 

reveals the fact that he is appealing to the intemal point of view of participants in a 

'detached' way?O For instance. his detached stance is revealed in his characterization of 

47 Sec also the introduction of this dissertation for Raz's account of the distinction 
betwccn detached and committed statements. 

48 Neil MacCormick, " A p p d i x  On The 'Interna1 Aspect' of Noms" in 
easo (Oxford: Clarendon Ress .  lm), 291. 

-OS tema. T h e  Nomati vity of Law" in in Contem-mm- . 83. 
t is probably Hart's failurc to rnake explicit that his account of the internal point 

of view includes both 'dctachtd' and 'committed' statemtnts of accePtance that has misled 
philosophem like G. Randoph Maya  ("The lntemal Aspect of Law: Rethinking Hari's 
Contribution to Lcgal Positivism" Soc' m i c e  Vol. 15, No. 2. Summer 
1W9) to characterize the internal point-s of individuals who are committed 
to the law and the extemal point 6f vim in temis of those who exhibit a variety of attitudes 
towards the law including " e purely self-interestcd cornpliance in which one okys the 
rules for bis part on1 y ." (1bEd.. 234) In other wods. Mayes mistakenly conmts the 
internal point of view and the entcrnd point of view by rcfming to a difference in those 
committed to the Iaw and those tbat manifwt a more detached acceptance of the law. It is 
for this nason (and because Mayes thinks that such a committed acceptance of the Iaw 
involves a moral cornmitment which is relative) that Mayes argues tàat "a theoy of law 
developed entirely (rom an intemal perspective wouid not have any univerdity." (Ibid. , 
154) As we saw. the internai point of view. according to Hart. includes pople that 
'accept' the law (appeal to Iaw as a srpnâarâ for criticism) for whatcver rcason (Le. becaur 



morality. The fsct that Han concedes that the praciice of 'morality' can include irrational 

and barbamus actions shows that the intemal point of view docs not necessarily imply that 

the philosopher or sociologist must approve of (or be committed to) what they describe (or 

only include under the name of 'morality' th- actions which they thernselves accept as 

rnorally nght). Similady, when Hart describes the nonnativity d law by appealing to the 

way judges 'treat' the law and the way people 'view' the law. his agnosticism about their 

reasons for tnating and viewing the Isw nvepls his 'detached' stance. Thus. Hart's 

account of the appeal to the intemal point of view. like Winch's. is compatible with (and in 

foct involves) making detached statements about the law. The Wittgenstein saying that 

"Philosophy leaves everything as it was" is not just a guide for doing philosophy, but an 

implication of a Wittgensteinian approsch to social pmctices. What is esrntial for both 

Winch and Hari is that a nflective. philosopbicnl understanding of law, based on the 

sometimes udec t ive  understanding p u e d  by participants, is ac hieved. 

Thus. Hart docs manage to chatacterize law in such a way that i t  is distinguished 

fmm both morality and coercioa. The question rcmains whcthcr it is thmtically valuable 

io conceivc of Iaw in this way. In the third section of' this chapter, 1 will show that despite 

sorne of the advantagcs of bis accouoi (in pmmotiag a clarity of sorts). ther  advantages 

are bught at the price of theontical value. 

3. m e  thprcticel value of ypi i 's  sccount of Iaw. 

As we saw. Hart s~cces~fully distinguishes Iaw fm b a h  coercion and momlity. 

Legal practice. he aigues. is normative. and its narmtivity is evident fmm the language 
-- .- - - - - - -  

tbey think the Iaw is moral or vaiid, or b u r  t k y  ihink that it is in their owa self-intenst 
to treat the law as such, etc.). 



used by legd offîcials and by the critical nflective attitude that is  exhibited by their words 

and behaviour. It is this account of the nonnativity of Iaw which distinguishes law from 

mere coercion and morality. But. mormvcr. the obligatory nature of legal niles can also be 

san  by considering how legal participants view their own pcsctice. By taking account of 

the intemal point of view of lepl officiais and legal participants in general. Han can show 

that law is not only normative, but law al- imposes obligations. Hart argues that pnvious 

legal positivists distat both the normativity and obligatory nature of law by characterizing 

law solely in ternis of coercion and power. Thus. the practice of'law must be understood 

as a systtm of rules which has a certain chamcter (consisting of both pimaiy and 

secondary rules) and has a certain function in people's lives (the systcm of niles is viewed 

as a standard for cnticism by legai officiais and it is viewed as important by legal 

participants in gencral). 

Further. because the nonnativity and obligatory nature of law is understood in 

terms of how participants view law and legal pmctice. then is no necessity that laws and 

legal systems are actuall y moral or even the same as what passes for moral. What is  

actuall y moral1 y nght may be objective and thus independent of how peopt e may view law 

aad rnorality (Han wants to allow for this possibility). Similady. kcause people vim 

mord niles in a diffmnt way thsn they view legal niles (and kcause moral niles have a 

diffemit function in the lives of people ihan do legd alles). law is distinguisbed from what 

passes for moral in a given society . Finally . despite the fact that Hart's account of law 

involves rcfet~~:e  to lepl participants' understanding of tbe practicc of Iaw, his concept of 

law itsclf does not involve a judgmmt about the moral wortb of laws in paiticular or Iaw in 

pneral. His pbilosophy of law has left legal practice as it was. 



But just because Hart cm distinguish law fmm both coercion and morality does not 

necessatily mean that this conception of law i s  theorctically valuable. In this section. 1 will 

argue that Hart's concept of law has limited theoretical value. The limited theoretical value 

of Han's account of law will be shown in two related parts. First, 1 will consider the value 

of his distinction between pnmary and secondary rules. Second. I will consider the value 

of conceiving of the nomativity of law in the way that he does. 

Let us first consider why Hart thinks that the union of pnmary and secondary niles 

is the "key to the science of jurisprudence". One nason that Hart's ncogni tion of the 

distinction between primary and secondary niles is of value is kcause it comcts an 

oversimplification in Austinian command theory. To conceive of legal rules in tenns of 

commands and 'king obligeâ' is to characterite al1 legal niles in a uniform manner. Hait 

is right to say that not al1 laws funciion the samc way in a legal system. Not al1 laws 

simpl y tell people w hat to do. some law s also give people the power to crcate. change and 

abolish laws and other laws give people 'private' powers to make coatracts. for instance.S1 

Austin distoned the nature of law by failing to take accwnt of the diffennt functions laws 

peifonn in a legal system. Thus. Hari's recognition of the distinction ktween primary and 

secondary niles has value because it corrects an ovenimplification found in m e  

positivistic accounts of Iaw. 

Ever siace C m  wrs ppublisbed, hem have k e n  a numkr of 
cnticisms about how the distinction between phuuy and secondiry rules should be drawn. 
Even commentators sympathetic to Hafi's position (cornentators like Neil MacComiick 
and W J. Waluchow) have suggcsted ways in which Hast's distinction ktweeci primary 
and occondary d e s  should be modificd. The exact nature of the contmversy is n a  
important for out purposes, since the main insight of Hart (thpt legd thCorim. in pmviding 
an adquate account a€ law. must take accouat of the diffmnt funetions that legd niles 
perform) is still considerd to k a significmt advance by contcmporaty pbilosophen of 
law . 



But a central feature of Hart's account of primary niles is the rule of recognition. 

What is  the theontical value d Hart's contribution of the rule of recognition in 

understanding the nature of law? The significance of the nile of recognition is that it 

enables Hart to conceive of validity in tems of rules; that is, it enables him to understand 

validity without appealing to a source d validity outside the context of legat niles. 

According to the Austinian command theoy. a sovenign, 'outside' the law. is the source 

of Iegal niles. According to some natural law theories. God. morality or rationality is  the 

'extemal' source of valid legal niles. The validity of niles for Austin and soin natural law 

theories is due to a source distinct fmm and extemal to niles. By positing a rule of 

recognition, Hart can trace the source of the validity of niles to a fundamental nile, the n le 

of recognition. Thus. Hart's conception of law is  tnily an affair of rules which does not 

nced to posit anything outside i ~ l f  to explain how laws are cnatcd or abolished or 

recopivd as valid. His account of Iaw has a theoretical attraaiveness kcause it conceives 

of law as a self-contained and self-gcnerating system of niles. In this way, Hart's concept 

of law justifies the philosophical locus on law as a social practice distinct fom other social 

prac ti ces. 

But is it accurate CO think of Iaw as a self-containcd and a self-gencrating system of 

niles? In the preface to the second edition of ldea d a  S c i u  its R m  

to  pbilnspohr, Winch descriks somc ihings he would say differcntly if hc had the chance 

to wnte the book again? He mgrets his daim that al1 NIiUngful bchaviour is  ipso facto 

rule-govemed.sJ One rcason he regrets making this claim i s  that it gives the wrong 

impression of "social practicts. traditions, institutions etc. as mon or less self-containcd 

52 Peter Winch. The a Scie- R i o m  to PhilpppOby, ix. 
53 ibid.. xiv. 



and each going its own, fairly autonomous, way."" Social practices. according to 

Winch. do not mmly overlap, but "they are frequentl y intemally rclated in such a way that 

one cannot even k intelligibly conceived as cxisting in islolation fmm othen."5"hus, it 

is possible chat in characterizing law as a self-contained and self-generating system of mlcs 

Hart has distorted the nature of law. 1s legal practice one of those 'infrequent' cases of a 

social practice that can k conceived in isolation fmm othcr social pnictices. or does such a 

concept of law distort the nature of law by characterizing it as 'going on in its own. fair1 y 

autonomous way'? Is it theoretically valuable to conceive of law as a self-eontained and 

self-geneniting system of rules? Because the nonnativity of law i s  so central to Hart's 

concept of law, it is important to set if the nomativity of law can k adequately explained if 

law is viewed as an isolatcd social practice. If Hart's account of the nonnativity of law 

(which is infîuenced by his account of law as a self-containui and self-generating system of 

niles) has limited theoretical value. then so docs bis appeal to the nile of recognition. 

As we saw. Hart distinguishes law from both coercion and morality by arguing that 

law is a normative pctice.  Further. he characterizes the nomativity of law by appealing 

to the interna1 point of view of legal offkials (i.e. he refm to the fact that legal oficials 

'treat' the law as a standard for criticism). Thetc are a nurnber of criticisms of various 

aspects of Hart's account of Iaw. but 1 will locus on thme criticisms dealing with Hart's 

account of normati vity and hi s use of the internai point of view of lep l  officids. These 

- v 
. . 

54 Ibid.. xv. Thcm is a passage in Wittgenstein's ~ O S O  
which alro stem ta question the porriblity d characterizhg a soc- 
containcd and self-generating systtm of des.  In Part 1, section 84, Wittgenstein writes. '1 
said thst the application of a work is not everywhere bounded by rules. But what d a s  a 
game look like that is everywhcre bounded by rules? whose rules aevcr let a doubt cncp 
in. but stop up al1 the cracks where it might? - Can't we imagine a rule detcrmining the 
application of a rule, and a doubt which it removes - and so on?" (39) 

55 Ibid., xv-xvi. 



cri ticisms will hel p shed Iight on w h y Han seprates questions about the existence (and 

nomativity) of law from questions about the function of law in generai and the grounds of 

the normativity of law. 

Let me consider three cnticisms which, although corning h m  very differcnt points 

of view. ultimately challenge the theoretical value of Hart's account of the nomativity of 

law. In an article entitled *Positive Law and Systematic Legitimacy: A Comment on Hart 

and Habermas". ms' qualification to Hart's psitivistic account of law is also a criticism 

of the limited theoretical value of Hart's concept of law.S6 Hart argues that the lcgal 

theorist needs to consider only the intemal point of view of legal officiais like judges and 

legislaton in oder to charactenze the existence of a kgal systcm. And it is this restriction 

of the interna1 point of view to legd officials (and the detached stance Hart makes) which 

enables Han to distinguish law from morality.s7 But Ons argues that by nstricting the 

intemal point of vicw to lepl officials that 'tnat' the law as valid and use i t  as a standard 

for cnticizing behaviour, Hart ignores the intemal perspectives of "the dispossessedm like 

black Africans in Apartheid South Afnca.S8 ûrts statcs that "a legal system may cxist for 

56 Eric W. ûrts, "Positive Law and Systemic Legitimacy: A Comment on Hart 
and Habermas" BatioJuris (Vol. 6, No. 3. December 1993). 245278. ûrts states that 
"the exception - the nquirement of systematic legitimacy - is bettcr conceived as a major 
qualification. rather than a refutatioa, of Hart's thtory of positive law ." (Ibid.. 262) He 
argues that although this qualification adds a new dimension to Hart's account of law. tbe 
separation of Iaw and modity (and Iaw fmm coerciw) still stands. But, wnetheless, 
Ori's qualification is still a criticism of Hart' s concept of Iaw as it siands. 

57 Note that Hart dots appeal to the internai point of view of legai participants in 
geoeral (including Qtizens) in o d e r  to chcterize the fact that people vim the law as 
obligatory (in contrasi to king  obiigcd to obcy the law). But it is the chanctenzation of the 
iaw as normative (which involves only the awa1  to the intemal point of vicw of lcgal 
ofkials) which enables Hart to distinguisb law fmm both carcion md modity md thus 
pmvides the minimum neccssay and suniant conditions for tbe existence of a legai 
systcm. 

58 Eric W. Chts. "Positive LPW and Systrmic Legitimacy: A Comment on Han 
and Habermas" m o  J-, 251. 



the ' d e n '  and tme 'subjects' of these systems, but from the perspectives of those 

excluded. they are systems not of'law. but of irrational coercion."sg He adds thst 

the interna1 perspective in this way suggcsts a critical legal 
pnnciple mandating recognition of members of society with 
rational capacity ... Societics marked by laws that dcfined 
classes of pople as simply 'objbcts' without legal capacity 
crnoot be cdled Vega!' from the point of view of the 
dispossessed. Such systems are only 'rational' from tbe 
perspectives of tbose empowend in the system.60 

Thus. althougb Hart aims to distinguish the nonnativity of law ftom mere coercion, he 

succeeds at distinguishing law from coercion on1 y by restricting the intemal point of view 

to lcgal pnctitioners. But. with such a restriction. obviously coercive systerns of law 

(coercive, perhaps. to a minonty or a powerless majority) are considercd as nonnative as 

any other system of Iaw? Thus. Hart succeeds at discinguishing law from both coercioa 

and morality at the expense of fovering over diffennces ktween those systems of law 

wbich a n  treated as 'normative' by Iegd practitioncrs and those systems of Iaw which are 

sources of noms for aii people. As a nsult, Hart neglects the chance to have the richer and 

more complex conception of law that Hakm hasP2 . 
59 Ibid., 257. 
60 Ibid.. 258. 
61 Although such an unjust system of law is nomative in the rnse Lat legd 

ofllcials tnat the Iaw as standards of cnticism. it is not clcar whether Hart would say that 
such a legd system imposes obligations on citizens. His account of obligation involves 
citizens regsrding the law as important and worthy of social pressure and sanction. It is not 
clear how many people must regard the Iaw in this way in O& to say that the Iaw imposes 
obligations vs obliging or carcing people. 

62 Ibid.. 299. Olts argues that only by addiog a dimension d l e d  "criticai kgality' 
to Hart's account of Iaw can a conce of Iaw ulre account of the special chamcter of 
"Iawless" regirnes like that of Nazi # ermany and Apartheid South Africa and what ORS 
cdls Law's imperialism. (M., 210) He argues tbat HW's distinction betwcen positive 
morality (what pesses for morality in a giwo gmup) anâ critical morality (the pinciples of 
rationality and gentrality used to miticize pi t ive  m d i t y )  coo du, be drawn ktween 



Finnis provides a slightly differcnt, thaugh related criticism of Hart's account of 

nomativity and the internal point of view. He argues thet Hart's use of the intemal point 

of view in his account of nonnativity i s  too gencral. In characterizing the nomativity of 

law. Hait's appeal to the internal point of view of legal officiais is tcm geneml because 

although judges. for instance, must have a critical reflective attitude in the rnse  that they 

must accept the law as standards of criticism. the rcasons for this acceptance (or for this 

critical mflective attitude) are open. Hart states. "iheir (namely. those w ho accept the 

sysiem voluntarily] allegiana to the systern may be besed on many different 

considerat ions: calculations of long- tenn interest; disinterested interest in othea; an 

unreflccting inherited or traditional attitude: or the men wish to do as &ers do."" Thus. 

Hart's account of the law is general in the sense that it includes. in the intemal point of 

view, legal practitioners who 'accept' the law (in the sense that thcy mfer to the law as 

stanâards of criticism) for w hatever masons they may have. 

Finnis argues that the position of' Hart (as well as that of Raz) is 'unstaMe and 

un~atisfactory."~~ Hart's position is unsatisfactory becaur he includes in his account of 

the intemal point of view people with considerations and attitudes (li ke those moved by 

self-intetest. and those with an unrcflecting inherited or traditionai attitude) which are 

manifestly "... diluted or watend-down instances of the practical vicwpoint that b h g s  Iaw 

positive law (as Hart describes it) and critical legality (whicb arc thwc non-moral standards 
uscd to criticite positive morality). Cnticd Iegaîity includes such criteria as procedural 
rationdity . qua1 rigitts of participation and universaMy. Thus. Hart can and should add a 
dimension (narnely, cri ticd legality) to his account of law aud such an addition would still 
imply that Iaw is rparate from moiality. 

63 çL 19151,19R Thus. when Hart refem to legai prîicipmt's 'accepting' the 
law, ihis includts participants making decpched statements about the Iaw (statements ma& 
from the point of v i m  of one who regards the law as valid. yet the speaker is not 
committing himrlf or herseIf to this point of view), and those tôat arc mking committed 
statcments about the Law (statements made by those thst actuilly acccpt tôe Iaw as valid). 

@& 13. 



into being as a significantly differentiated type of social order and maintains it as  SUC^."^^ 

Hm admits chat the transition from pre-legal to legal social order can be explaincd by the 

defects found in the pre-legal order (defects of uncertainty, the static chaniacr of des .  and 

the inerriciency of diffuse social pressure); in fact. the character of sccondary mies is 

described in tenns of their function (that is. their ability to nmedy defects found in this pre- 

legal order). But Finnis argues that this function of secondary rules (and of leal  systems 

in general) is treated as incidental to the characterization of the normativity of law (and the 

existence of a legal system). As a rcsult, Hart's appeal to the intemal point of view 'waters 

down' the practical perspective which would take account of the function of law. Finnis 

adds that Hart's account is  also unstable ôecausc if "disinterested concem for others is 

detached fmm moral concem. as it is for Hart. then what it involves is  unclear. and in the 

absence of clarification. it must be considercd to have a nlationship to law and legal 

concerns as uncertain and floating as its rclationship (on this view) to moral concem."66 

The conclusion Finnis rcachesis that only a point of view, in which legal obligation 

is trcated as prcsumptively a moral obligation. will ccmstitute a central case of the legal 

point of view; "for only in such a viewpoint is it a matter of ovemding importance that law 

as distinct from othcr forms of social order should corne into being. and thus become an 

object of the tbeonst's description."67 In other w d s ,  Finnis argues that Hart is not 

spcific enough in chamcterizing the intemal point of view with respect to nomtivity : a 

pmper chamcterization of the intemal point of view no< only takes account of the fact thai 

some people accept the Iaw (or tnat the law) as standards of criticism and behaviout. but it 

must also take awount of the proper or ri@ reasons for acaptiag the Iaw or for trcating 



the law in this wqr. Oniy by restriniog the intetnsl point of view to those that w 

practically nasonable. a n  the function of law (and its distinctive character as a social order 

which seeks to address certain problems or defects found in pre-legal society) bc 

adequatel y descri bai. 

Soper provides a third criticism of Hart's account of the nomativity of law . In 

eon, of Law. Soper describes contemporary legal positivism in tenns of its search for 

normativi tyP8 Unlike tradi tionai legal positivists. conternporaiy legal posi tivists like Hart 

seek to describe law in such a way that its normative natun is adequately accounted for. 

But. because of -me positivistic assumption about the nature of legal theory. the search 

for nonnativity becomes futile. Soper argues that "the positivist's insistence on 

maintaining bis theory's purity forces him to say notbing about eithcr the grounds for or the 

natun of normative judgcment. Yet at the same time the positivist insists that the Iaw is a 

normative ~ys t em."~~  Hari accounts for the nomativity of law by appealing to the intemal 

point of view of judges end d e r  legal practitioners. But because this intemal perspective 

of judges involves those that appeal to the law as standerds of criticism (for wbatever 

tesson). Han hm effective1 y discwnected the gmund of norrnativity from his account of 

the normativity of law. In other worôs, Hafi describes the law as normative only in the 

minimal xnse that legal ollicials treat the law as standards of criticism (ngardless of their 

Rasons for doing so). And this anemic account of normativity , according to Soper, is one 

of the TeMons that Han's concept of law h a  iittle relevance to legal practitioners and 

philosophers a1ike.m 
- 

68 Philip Soper, T@rv of Law, 26. 
69 bid. ,  30. 
70 It is kciusc of the imlevance of coatmponuy philosophy of Iaw in general for 

both legal practice and pâilosopby that So r argues that lcgal pbiloaophy should k 
viewed as a branch of moral philosopby ( P" bid., 7). 



These three cnticisms have an essential point in  common. They al1 are ultimately 

critical of Hart's use of the intemal point of view in his characterization of the normativity 

of law. They al1 argue that because Hait's account of nonnativity involves a restricted 

appeal to the interna1 point of view of leal oficials and because he characterizes their 

acceptance of the law indcpendently of the reasons for their acceptance. Han's account of 

law has limited theoretical value. 1 t has limited theoretical value because i t has effectivel y 

bracketed-off questions which a n  important both for the study and practice of law. What 

he has effectively done by characterizing normativity in this way is remove questions about 

the function and purpose of law in general from the characterization of law as law. 

Although Hart includes in his account of law the 'function' of laws as standards of 

cri ticism for lcgd practitioners. the rasons why these rules a n  tnated as standards of 

criiicism (and the ultimatc purpose of laws and legal systems in gemal) a n  imlevani for 

detennining the existence of law. Thus. questions about the function and purpose of law 

need not be dealt with when one attempts to answer the question "what is law?': al1 one 

needs to consider is the fairiy empincal question whethcr legal pmtitioners trcat the law as 

standards of cnticism (and if people generally o k y  the law). Furiher. questions about the 

grounds of nonnativity arc equally irrelevant to the characterization of law as such. All that 

needs to be considered is whether legal officiais 'tmt' the law as a nom. rcgardless of 

their reasons and ngarûless of the rigbt reason for doing so. Hart's account of the 

existence and mmativity of law has limitcd theoretical value because it bncketîoff 

questions which are mt  only theoretically interesting, but also important. 

But Hart m y  argue that it is m m  valuable to seprate questions about the existence 

of law and questions about the function of law in genenl or questions about the giounds of 

the nonnativity of Iaw becaur it minimizes confusion. Hart often argues that confusion is 



minimized by distinguishing different questions, and dealing with them separately. For 

instance. questions about the existence of law (or its legal validity) should be scprated 

from questions about the moral worth of law (or its moral validity). And. as we saw, even 

traditional natural law philosophem like Aquinas would not deny thet there is a differcnce 

between legal validity and moral validity ... But why should questions about the function 

and purpose of Iaw in general or the grounds of the nonnativity of law be tnated separately 

fmm questions about the nature of law? What value d a s  this kind of separation have for 

theoretical inquiry? One possible answer that Hart might give is that an account of law that 

is neutral with respect to the diffennt functions of law would include more practics which 

are trcated as legal practices (iacluding unjust and inaiional legal systems). Thus. Hart's 

concept of Iaw has the advantage of king gmernl enougb to include many social practices 

that people would comrnonly count as legal systems. And although some people (like Ons. 

for instance) might argue that because of its generality distinctions ktween different kinds 

of legal systems ÿust vs. unjust leal systems or rational vs. imtional legal systems) are 

disregarâed, Han wouid just mspond h t  we could deal with these questions at a later date. 

He would suggest that although questions about the function and purpose of law in general 

(and. indeed, questions about ihe distinction betwan unjust and just legai systems) a n  

philosophically intercsting and important. these a n  different questions fmm the question 

'what is law?" and must k d d t  with separatcly. 

But just kcause we c m  deal with questions separsicly does not rnean that we 

should. And, if we conceive of somethiag (like Law) scparately fmn philosophically 

intemsti ng and important questions. then the value o€ this conception. philosophical l y 

speaking, cornes into question. In oUKt W ~ S ,  with Hart's account of nonnativity (as 

condtutcd or shown by the legal practitioner's 'matment' of the Iaw as nonnative). Hart 



pnsents a general account of the normativity of law. Yet this generality is bought at the 

price of tnviality, because Hart's account leaves it inexplicable why offwials do treat the 

law in this way and, perhaps more significantl y. why they should treat the Iaw in this way. 

And with such a superfîcial trcatmcnt of the nomativity of law. what relevance could this 

account of law have for any inquiry into either the morality of law or the function or 

purpwe of law? If Hart's concept of law is to have any positive value in furthering 

theoretical inquiry and moral delikration, then it stems that Hari's concept of law should 

have some relcvance to these philosophically intercsting and important questions about the 

function and purpose of law . But he seems to explicitl y characterize law in such a way that 

answers to these questions a n  imlevant to the concept of law. Further, 1 cannot see what 

nlevance Hari's concept of Iaw would have for the moral evaluation of laws and legal 

systcms, except the minimum value of including al1 social practices that people commonly 

refer to as legal. But if it is crue (as even Han admits) that most people (including, 

presumabl y philosophers) can recognizc and cite examples of Iaw and generall y know 

about the standard case of a legal system? then why is Hart's formal account of iaw nally 

nadad? 

Although Han would pmumably a g m  with Winch that the aim in studying a social 

practice is to pmvide a mflective understanding bascd on the unrrflective understanding of 

its prcicipants, it Jams that Hart has ended up by simply describing the unreflective 

understanding of its participants. And if philosopby of law is to have any value for 

theoretical inquiry. it mut  go beymd the unreflective understanding po~scsscd by 

participants of Iaw . 



4. Conclusio~. 

Hart has successfully provided a ,n account of law which i s distinguished from 

both carcion and morality. Thus. questions about the nature of law are distinguished fmrn 

questions about tbe moral wonh of law. But Hart goes further than this. Because he 

conceives of the normativity of law in ternis of the 'un~ective '  acceptance of law by legal 

practitioners. questions about the function and purpose of law are also distinguished from 

questions about the existence of law . But once he bas seprated important philosophical 

questions from questions about the nature of law, be ends up with a very forma1 account 

of law which has limited thcontical value. Hait has sacrificed philosophical insight and 

devance for generality and ncutrality. And al1 the king's horses and al1 the king's men 

cannot make Han's account of law relevant again. 

ln the next chapter, Raz's account of law wi l l be examined. Raz attempts to make 

an even more extrmc separation between law and morality. In oder to do this, he focuses 

on the concept of authority. As we shall sec. the purpose or purposes of the mediating 

function of authority is the central issue betwan inclusive and exclusive legal positivism. 

Should an account of law (and its authoritative nature) k neutral with respect to the 

purpose (or purposes) of law (and authority)? In the next chapter we shall see why Raz's 

appeal to the authoritative nature of law cannot s u p p t  the sûong conclusions he wants to 

draw about the separation ktween law and moraiity. 



At one point in The Conceot of Law, Hart criticizes Austin's use of the word 

"command." Hari argues that a carcive order should not be conceived of as a command. 

since commands pnwppose the notion of authority and not power. He states, "to 

command is characteristically to exercir authority mer men. not power to inflict ham, and 

though it  may be combined with thrcats of harm a command is  pnmady an appeal not to 

fear but to respect for authority.' l Although Hart acknowledges that this account of 

command (based on the notion of authority) i s  much closer to the nature of law than 

Austin's account of law in tenns of coercive oders, he states, 

A command is. however. too close to law for our purpose: 
for the element of authonty involvcd in Iaw has always been 
one of the obtacles in the path of any casy expianation of 
what Iaw is. We cannot tâerefae prof,tably use. in the 
elucidation of law , the notion of a command which also 
involves it.2 

Joseph Raz is a philosopher who has k e n  influenced by Hart's appmach to law. He 

agrecs tbat law should be distinguished from positions like Austin's which identify law 

with power or coercion. He also agms with Hart chat the main insight of traditional 

positivisis is that Iaw should be separate fmm morality. But wherc Raz breaks new grwnd 

and diverges from Hart's appcorich to philosopby of Iaw is by focusing on the notion of 



authority. Raz takes up the implicit challenge in Hart's words by attempting to nmove this 

obstacle from the p t h  of understanding what law is. 

Unlike Han. Raz believes that the concept of authonty is essential to understanding 

not just how law differs fmm coercion and power, but to understanding how the existence 

and content of law is completely separate from moral judgment. In the concluding section 

of "Authority. Law and Morality", Raz describes the significance of the concept of 

authority : 

The significance of this featurc is both in its distinctive 
characta as a method of social organisation and in its 
distinctive moral aspect, which bn ngs special considerations 
to bcar on the determination of a correct moral attitude to 
authontative institutions. This is  a point misscd b a h  by 
those who regard the law as a gunman situation writ large. 
and by those who in pointing to the close comection 
ktween law and morality assume a linkage inconsistent with 
it.3 

Raz argues that the concept of authonty is  essential for understanding the natun of law. 

He also argues that traciitional legal positivism and natural law philosophy are inadequate 

because. by identifying law with carcion or by connecting law and morality. they fail to 

account for the auihontative natun of law. But even Hart's appmach to law. which 

attcmpts to distinguish law from carcion and morality, fails to go far enough. Because 

Hart's account of law (and the accounts by other inclusive kgal psitivists) imply that thcm 

is a conneciion kiwcen Iaw and morality (alkit a contingent conneciion betwan laws and 

legal systems and momlity). cvm inclusive legai positivism cannot account for the 

authoritativc nature of Iaw. Raz argues that by understanding law in ternis of its daim to 



authority. we shall see not just that there is no necessary connection between law and 

morality, but that there is not even a contingent connection. 

This chapter will examine Raz's concept of authonty and its connection to his 

account of law. In the first section. it will be shown why Raz believes that an 

understanding of the authoritative nature of law implies that law is to k distinguished from 

both mercion and al1 moral judgmcnt. In the second section. 1 will examine one of the 

objections to Raz's concept of authority in Waluchow's Jnclusive Positivism. I t  will 

be shown that Waluchow's objections get to the heart of the issue between inclusive and 

exclusive legal positivists. In the third section. 1 will consider one possible response to 

Waluchow's objections. Hannah Arendt describes a very tradi tional account of authori ty 

which has some fcatures in common with Raz's concept of authority. With this traditional 

account of authority. Waluchow's objections miss the mark. However, in the fourth 

section, we shall sec why Raz cannot accept this traditionai account of authority. By 

seeing how Raz's account of authority diffen fmm Arendt's traditional account. we shall 

see why Raz cannot support the stmng conclusions hc wants to make about the relation 

between law and morality by sppealing to his account of authority. 

Raz p w n t s  his clearcst sccount of ruthonty and its connection with the nature of 

law in "Authority. Law and Morality " .  He disiinguishes & f a t 0  or effective authority 

W. -324. He dm has some elements of his account of suihority in & and 
v of FneQm (OxTorô: Clarendon Ress. 1986) and h 

idcas and arguments in "Facing Up: A Reply" (Tbc So 
Vol. 62,1989,1153- 1235) But his clezvcst account of 



from drjure or legitimate authonty. According to Raz, an understanding of effective 

authority presuppors legitimate authority. since effective authority is understood partly in 

tenns d i t s  daim to be legitimate (or the belief that it is  legitimate). Legitimate authority 

pmvides reasons for action (in the case of practical authority) or reasans for belief (in the 

case of theoretical authority), but not just any kind of nasons. Authoritative reasons aie 

prr-emptive in the sense that they not on1 y provide nasons for action (or bclief') but also 

displace other reasons. ln othet words. authoritative directives an reasons for action, but 

other reasons (that is, the reasons on which the directive depended, Le. *dependent 

reasons") are excluded as reasons for action. 

Raz illustrates these points by constnicting an analogy between legitimate authority 

and an arbitrator. The arbitrator's decision itsclf is a nason for action for the disputants; 

that is, "they ought to do as he says because hc gays so."s Monover, "the arbitrator's 

decision is aloo m a t  to replace the reasons on which it depends." The reason that the 

decision also replaces the dependent rcasons is because, otherw i r  , the arbitrator's dccision 

would not settle the dispute. People come kfore an arbitrator because they arc in dispute 

about what nasons are applicable (or about what nasons have more weight). Thcy corne 

kfore an arbitrator to settle this dispute. The arbitrator can oniy settle this dispute if each 

side agrees to abide by the decision of the arbitrator. In other words, each side must agree 

to follow the arbitrator's judgment of the balance of rasons and not their own, because that 

is the point in having an arbitrator. Thus, the arbitrator's decision, in order to settlc the 

authority and bis exclusive legal positivism is found in the micle "Authority, Law and 
Morality ." 

%u!t, 297- 
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dispute. must be a reason for action for both sides. but must also replace "the reasons on 

the basis of wbich hc was mtant to de~ide".~ 

Legitimate authority is similar to the authonty of the arbitrator. The directives of 

legitimate authori ties are based on Rasons which are applicable to the subjects of the 

directives. Raz calls this fint characteristic of legi timate authority the "Depndence 

Thesism. The Dependence Thcsis states that 'al1 authoritative directives should be based. 

among other factors, on reasons which appl y to the subjects of' those directives and w hich 

b a r  on the circumstances covered by the directives."g But then is a second way in which 

legitimate authority i s  similat to the authority of an arbitrator; namely. in both cars. the tact 

that a directive is  issud is i t d f  a nason for action which excludes or replaces dependent 

reasons. Raz calls this second characteristic of legitirnate authority the "Rcemption 

Thesis." But hem is also a thinl feaiun of legitimate authority which describes the type of 

argument which can be used tocstablish the legitimacy of authority . The "Normal 

Justification Thesis" states that 

the normal and primry way to  establish that a pmon should 
be acknowledged to have authonty over another person 
involves sbowing that the alleged subject i s  ktter to comply 
with rcasons which apply to him (atber than the alleged 
authoritative directives) if he accepts the directives of the 
alleged authority as authoritatively binding and tries to 
foliow them, than if he tries to follow the teasons w hich 
apply directly to him.9 

'f'he Depndence Thesis and the Normal Justification thesis togaher constitute what Raz 

cdls the "service" concepion of authority. since they basicdly state that authority ought to 

serve the govemed. Authonty serves the govemd by mediating ktween people and the 
- 
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nasons w hich appl y to them. Funhet. "the mediating role of authori ty cannot be carried 

out if its subjects do not guide their actions by its instructions instead of by the reasons on 

which they are supposed to depend."iO Thus. just like in the arbitrator example. the point 

of king an authority is undermined if the directives arc not treated as nasons for action 

which exclude the reasons upon which ihey are supposed to depend. 

How is this concept of authority relateci to the nature of law? Raz kgins with the 

assumption that "neceshly law. evey legal system that is in forcc anywhere. has de facto 

authority."' The fact tbat law bas & f i t o  authority means that law is effective in 

imposing i ts will on people and. momver. that law necessarily claims to be authoritative 

(or it is believed to be authotitative). The law's claims to be authoritative (and its status as 

a Je facto suthority as opposed to a men sowce of power or carcion) are also evident 

from the language and opinions expnssed by the institution of Iaw.12 Raz points to the 

fact thai we cal1 oCFicials "authorities" and subjects act as if they ought to obey even bad 

laws whilc they a n  in force. Thus, like Hart, Raz appeals to the sometimes unrcflective 

understanding of le~al pailicipants in onler to support a more mflective understanding of 

law as distioguished from men cœtcion. 

If iaw is sincerely claiming to be authoritative. thcn it must be capde of k i n g  

authoritative. This means that law must bave iomecbaracteristics that legitimatc 

authmicies posscs in orôer to be capable of king a legitimate authority (and thus capable 

of sincenly claiming to be authoritative). Raz mtes. "...one canna sincerely daim that 

someone w ho is conceptull y incapable of having authority has authori t y if one 



understands the nature! of one's claim and of the pmon  of whom it is made." 13 Similady, 

a law or legal system cannot sincerely daim to be authoritative if i t i s  conceptually inc~pable 

of having authority. For instance, Iaw must be normative in order to be a source of 

authoritativc dirrctives. Thus, Raz appeals to the fact that the law claims to be authoritative 

to argue that law cannot be understood simply in ternis of coercive orders. If law is 

identified with coercive orden. ihen it is noi capable of king authoritative (and it is no? 

capable of sincerely claiming to be authoritative). But since we know that law does claim 

to k authoritative, then a theory of lew which equates law with carcion is inadequate. 

But there an other charactcristics that law must have in order to be capable of being 

authoritaiive. In order to determine what characteristics law must have, Raz considers two 

kinds of nasons for not having legitimate authority: one can lack the quisite moial or 

normative conditions, or one can lack non-moral or non-normative conditions (like the 

ability to communicate, for example). Raz states. "it is natural to hold that the non-moral, 

non-mmtive conditions for having authority are also the conditions for the ability to have 

authority."i4 The fact that non-moral conditions are often taken for grantcd in discussion 

about the legi timacy of govemments shows that these condi lions cstablish the copabili ty of 

possessing autbonty. Thus the f a t  that the Iaw claims to be a legitimate authority implies 

that L e  Iaw possesses al1 the non-moral and non-nomiritive conditions for king a 

legitimate authority. 

Two of these non-moral and non-normative conditions am relevant for establishing 

&e truth of exclusive positivism (and distinguishing Iaw h m  dl mord judgmcnts). 



First. a directive can be authoritatively binding only if it is, 
or is a< least presented as. someone's view of how its 
subjects ought to behave. Second. it must be possible to 
identify the directive as king issued by the aîleged authority 
without relying on reasons or considerations on which the 
directive puiports to adjudicate. l 5  

To understand why rhese two conditions are necessary for the authoritative nature of law, 

we must focus on the purpose of authority in general. As we saw eadier. it is the purpose 

of authority to authoritatively settle disputes by mediating between people and the reasons 

which apply to them. If the directives were not pnsented as someone's judgment about 

how subjects ought to act. then the role or purpose of authori tative directives is 

undermined. How can an authority senle a dispute about how people ought to act if the 

authority's statement does not express a judgment about what people ought to do? The first 

condition is a conceptually necessary featurc of the concept of authority. 

Raz also argues that the second condition is closel y tied to the mediating role of 

authority.16 If the role of authority is to authoritatively settle disputes by mediating 

between people and the reasons which apply to them, and if people an in dispute about the 

reasons which may apply to them, chen the directive must be identifiable without reference 

to those reasons in dispute; for, othmuise. the point of authority is undennined. In other 

words. people can benefi t by an authority's decisions Y.. on1 y if they can establish their 

[the decisions'] existence and content in ways which do not depend on raising the same 

issues which the authoaity is thcre to settie."~ ' If an authoritative directive is to mediate 



between people and the reasons which apply to them, then the directive itseif must k a 

reason for action which replaces the reasons upon which it depended. 

What implications does this account of law have for the conneciion between law 

and morality? Bnefty put. the existence and content of actud laws must k determinai by 

factual conditions alonc and not by refemnce to any motai judgment. Since it is ptecisely 

judgrnents about morality which an often in dispute and which law is meant to settle, then 

the existence and content of law (in order to settIe these disputes about morality ) must be 

able to bc determincd without making a moral judgment (and appealing to these points of 

dispute). This implies that traditional natural law phifosophy (which i s  thought to equate 

m m 1  and legal vdidity) canmt account for the authoritative nature of law. Even inclusive 

legal positivism cannot account for the authoritative nature of Iaw since it argues that monil 

considenitions and moral judgment are contingent possibilities in detennining the existence 

and content of some laws. If the essence of law is the daim to authority, and if in order to 

sincerely make this daim the existence md content of Iaw must k detemincd by appealing 

to social facts alone (wi thout making moral judpents), thcn incl usive legal positivism 

mischaracterizes the nature of law . 

In his book. m s i v e  Positiviyn, Waluchow pmsents a number of cnticisms 

of this argument (and d e r  arguments) that Raz gives in suppoii of exclusive legal 

positivism.18 ûne part of Wduchow's critique of The  AutMty Argumentn is partieulady 

l8 WJ. Waluchow. m v e  
. .  . -. Sec chaptet4 entitled "taelusive 

v. Exclusive Positivism" whem hc d&%h a number of arguments in ~uppmt of 
exclusive legd positivim. He distinguishes Tbe Linguistie Argument (104), The 



helpful in clarifying Raz's account of authority and its implications for understanding the 

nature of law. With due consideration of Waluchow's objections, the main point of dispute 

between inclusive and excl usive legal posi tivism cornes into sharper focus. 

Wduchow considers both theontical and practical authotities in orûer to argue that 

altbough in some cases authoritative directives might pre-empt dependmt nasons. there is  

no necessity that they must always do so. Waluchow considen the example of a theoretical 

authority like Einstein. If I do not know anything (or know very little) about physics, then 

Einstein's belief in p is and should be an errclusionary reason for my believing thai p. But, 

Waluchow argues. if 1 am a reasonably competent physicist. tben although Einstein's belief 

in p gives me one reason for believing in p. then is no mason why 1 should exclude the 

other reasons which are relevant to the tnith or falsity of p. Becaux Einstein's expertise is 

great in the field. I rnight assign more weight to his belief than 1 would my own or other 

people's, "but accepting the authority of an expert's klief does not mean that 1 must treat 

myself as completely imomptent.'~9 Waluchow argues that the same is true in the case of 

practical authorities. Why musi wc assume that iflaw is  to be authoritative. chen citizens 

must treat themselves as completely incompeient? Why csa't citizens trcat a legal directive 

as a reason (perhaps a weighty nason) which must be considmd in the balance of 

reasons? 

Argument frorn Bias ( 105 loti), The Institutional Co~u~cction Argument ( lOd 1 13). The 
Argument from Explanatory h w e r  (1 13- 1 17). The Argument from Functioo ( 1 17- 123). 
and The Authority Argument (123-140). Raz does not himrelf advance dl of thesc 
arguments (and. i n d d .  be thiiiLs that some of these arguments. for example The 
Linguistic Argument. arc weak). althwgh he does refer to them. Ch pages 4 W 2  in &, 
Raz provides two arguments w hich Waluchow calls The Argument from Explanatory 
Power and The Argument from Functioa. And. of coume, Raz's argument fmm authority 
is found in bis article "Authority. Law and Monlity." I will k looking at some of the 
cnticisms Waluchow makts agaiast what he considm to be Raz's most powerf~l 
argument. namely 'the Authority Argument". 

l 9 ~ .  131. 



Raz would respond by saying that the role or function of authority (settling disputes 

by mediating ktween people and reasons) is undermined if the existence and content of 

authoritative directives cannot bc deiermined independently of the dependent masonr But, 

Waluchow nsponds, why should we assume that this is the only function of authority? 

Perhaps one pupse of practical authorities is to educate people about what reasons should 

apply in given ~ases.2~ If so. then t h e  is no nason wby the existence and content of legal 

directives must always be determincd independently of their rationale. 

At the heart of Waluchow's objections and Rads nsponse to these objections is an 

issue about the proper understanding of the rnediating function of authority. If the sole 

function of law is to authoritatively settic disputes, then Raz's claim (that law can only 

mediate between people and Rasons w hich may be in dispute by excluding these reasons 

from the detemination of the existence and content of legal directives) has some cndence. 

But if Iaw has other functions (like the function of educating people about the reasons 

which apply to them), then why cannot law mediate by piacing more weight on some 

wsons and letting people use their own judgment? 

Stephen Pcny 's objection to Raz's accouat of authonty also reinforces 

Waluchow's point?' Perry ultimaiely challcnps the exclusive role of exclusionary 

ieasons in expiaining al1 kinds of law. He desciiks exclwionsy reasons as mediating 

betwan people and dependent nasms; hc -tes thnt nila arc exclusionay if they are 

directions to compl y with the authonty's judgment of what is nght. rather than one's own 

judgment.22 He argues thnt. genedly, a secondsrder nason "... is a nason for tnating a 

20 Ibid., 134. 
21 Stepben Pmy. "Judicial Obligation, Recedent and the Common L iw '  

O 



first-order reason as having greater or lesser weight than it would ordinarily receive. so that 

an exclusionary reason is simply the special case wherc one or more first-order reasons are 

treated as having zero ~ e i g h t . " ~ ~  In other words. Peny is arguing that then are other 

kinds of autbon tative or second-order reasons besides exclusionary nasons (w hich is one 

extreme case of second-order reasons). Further. he argues that one cannot adequately 

reprisent some kiads of law like common law decisions by appealing to exclusionary 

nasons. Thus. Rrry is arguing that law can mediate between people and nasons. not just 

by excluding dependent reasons but also by giving dependent masons more weight than 

they would n m a l l y  have. The challenge for Raz that Perry and Waluchow make i s  to 

explain why the mediating function of authority must always be understood in t e n s  of 

exclusionary rcasons (and not Perry 's account of second-oder reasons in general ) and w hy 

aut hori t y cannot have other functions (li ke a pedagogical function) besides authoritativel y 

settling disputes. 

The= is. 1 will argue. one account of authority which excludcs dercnce to a 

pedagogical function and implies that authority mediates between pople and dependent 

rrasons by providing reasons for acting which replace dependent reamns. Hannah Arendt 

describes a traditional account of authority. As we shall sec, although this account of 

traditionel authority is not susceptible to Waluchow's and Perry's objcctions, it  has other 

signifietant problems which effedvely nile it out as an option for Raz 



In an essay entitled "What is Authority",W-Imnah Arendt presents an account of 

authority which is similar to Raz's account in some important respects. But w hat she 

makes clear is one reason w hy authority must mediate ktwten people and Rasons that are 

applicable to them by pmvidiog exclusionary Rasons for action. and why an objection like 

Waluchow's misses the mark. Thus. let us consider Arendt's account of traditional 

authority in order to sa one possible nsponse that can be given to Waluchow's objection. 

But as we shall sec shonly. not only is Arendt's account of traditional authority unpalatable 

for Raz. but it also does not have a place in contemporary society (especially contemporary 

liberal society). 

Arendt bcgins by providing a few rcmarks on what authority never was. She 

argues that because authority demands okdience. it is often mistaken for power or 

violence. But "authority pncludcs the use of extemal means of coercion; where force is 

used. authority itself has failed.*25 Thus, like Raz. Arendt distinguishes authonty and 

carcion. Arndt adds. "authority. on the other hand. is incompatible with petsuasion. 

which presupposes equalility and works thmugh a process of argurnentati~n."~~ Thus, like 

Raz, Anndt conceives of authority as a replacement for judgmmt and argumentation on the 

pan of citizens. The authority's judgment i s  the nason f a  action or belief which replaces 

al1 other masons upon which the judgment depends. She concludes by saying "if authori ty 

is to be defined at all, then. it must be in contradistinction to both cacrcion by fom and 

persuasion thmugh ar~umcnts."*7 Thus. both Arendt and Raz argue that it is central to the 

24 Haanah Arendt. 'What Is Authority?" in etwe F u m :  
(New York: Pcngui!-1. 

26 Ibid.. 93. 
2'7 Ibid.. 93. 



notion of authonty that i t  is to be distioguished from both coercion and argument or 

judgment. 

But why must authority k opposed to persuasion t h m g h  argument? According to 

Arendt. the concept of Authority bas its cleamst expression in the philosophy of Plato and 

Ari~totle.~~ Let me consider Rato's philosopher king in 'Jhc ~ u b l i ~ a s  a clear example 

of an authonty. At the end of book K. Plato describes the relation between the 

philosopher-king and those that should be ruled. He descn k s  the man w ho should be 

ruled as having "his best part nanirally weak. so that i t  could not rule the b r d  within 

him..,". Plato adds. 

Such a man ought to k ruled; and that he may have a ruler 
like the mler of the best man. we say he ought to be the slave 
of the best man, wbo has the divine as rulet within himsclf. 
We do not believe. as Thrssymachus did about d i n g  
subjects. thst they should k ruled for his own hurt; w t  
think it k t t e r  for everyoae to k mled by the divine and 
wise. if possible having this as his own within himself, if 
not, imposed f o m  without. in order that we may al1 be qua1 
and f'riendly as fat as possible, al1 having the same guide.29 

The authority of the state is  legitimate (and thus opposed to tyrannical nile) because it is the 

rule of reason. In other worûs, the nile of the philosopher king is legitimate because he 

possesses a knowledge that transcends the world of appearanccs. Further. the mie of the 

philosopher king is needd because the= a n  people in the state that are niled by their 

28 Ibid., 104. Arendt dso argues chat authwity bas been historically manifestad in 
the Roman Empire anci in the incorporation of the Roman concept of authority by the 
Roman Catholic Chutch. Although the Roman concept of authority, ualike the Ratonic 
conception. is based on a foundation of trsdition ( d e r  &an mason), it still bss many of 
the same basic f a t u m  found in the Piatonie account of authaity. 

z9 ~ l a t o .  ~ o o k  IX of . (in of . Translated by 
. 

W.H.D. Rouu. Edited bv E n e m  a n d e o k :  Mentor - u 

Books.. 1984), 392. 



passions and appetites (and. indeed. 'naturally' pwsess weak reason). Thus. the function 

of the philosopher king i s  to mediate between the people and the right rrason which applies 

to them. The philosopher king does not try to teach the people the right nasons because 

ihey a n  incapable of understanding them. And the authority of the state is not nceded by 

those who are capable of such philosophical understanding, since they can be penuaded 

through argument. 

Arendt refers to the differcnt analogies Aato makes to describe the relation ktween 

ruler and those r ~ l e d . ~ ~  The niter and those rulcd are compared to the shepherd and his 

sheep, the helmsman of the ship and the passengers, the physician and the patient, and the 

master and slave (as in the above quotation fmn n e  R ~ D u ~ .  Arendt remarks that 

in all thcse instances either expett knowledge commands 
confidence so that neithcr force nor persuasion are necessary 
to obtain cornplianec, or the nilet and ruled belong to two 
altogether diffennt categories of beings. one of which is 
alrcady by implication subject to the other, as in the cases of 
the shephcrd and his fîock or the master and his slaves.gl 

In any ca r ,  the authority of the state is needed because then i s  an existing inequaiity 

between people. This inequality is due to the faci thai some pople are incapeble (either 

through nature or cimimstancc) of knowing the tmth. People who arc incapable of 

understanding the tmth. Carnot be persuaded thrwgh argumentation; they must k 

persusdcd through other m a s  (i.e. by an appal  to authority). Thus. the philosopher king 

i s  needed to provide people with guiûance: and the philosopher-king is an authority rather 

3O Hannah Arendt. "What 1s Authonty?" in &twcppPPrt & Fu-: . . . *, 108-108-309. 



than a tyrant because it is right that philosophers should mle over people who Jack 

philosophieal understanding.32 

If authority is understd in this way. then Waluchow's (and Peny's) objections 

miss the mark. Waluchow appcals to theoretical experts like Einstein io argue that another 

person. comptent in physics. necd not disngad other rasons in treating Einstein as an 

authority. But what Waluchow effectively docs is bnng in an equality which is 

inconsistent with the concept of authority. Plato might use the example of physicien and 

patient to describe the relation between ruler and those ruled, but an example of a specialist 

in cardiology. for example, and a general medical doctor canna illusirate a nlation ktween 

one in authority over the other (rather. it is a relation between colleagues who share 

expertise in the general field of medicine). Or to use Waluchow's example. the nlation 

between an expeit in relativity li ke Einstein and anotber physicist is a relation between two 

people who shan an expertise in physics. ûnîy if an equality is psupposed, can 

persuasion through argumentation have a place. But if pcnuasion thmugh argumentation 

has a place. then authority (in the way A m d i  conceives of it) d a s  not. The enamples that 

Wduchow uses do not illusttatc the nlation ktween an authority and those subject to this 

authority because they do not imply an essential inquality between them. 

4. w t ' s  account of t t g  
. . 

32 The p d g m  case of authority. accoding to Arendt. is  the auttiority of the 
parent over the cbild. Young childicn cannot k pai~usded thmu@ argumentation because 
ihey are net capable (y&) of undtrstanding the masous. The legitimatc authority of rbe 
puent over the child is bssed on a real inqul i ty  ôetwecn parent and cbild. Arendt argues 
that tbis pradigm case of authority f om the b i s  of the political notion of authority. 



If Raz would embrace Arendt's accoun t of traditional authonty . then he could 

rcspond to Waluchow's objections; but there are many reawns why Raz (and many 

contemporary philosophers of law) would not embrace this account of traditional authonty. 

To embrace Arendt's account of tmdi tional authori ty would mean ps i  ting an inequality 

between mlen and those ~ l e d  grounded in some significant differcnce in knowledge. If 

Raz posited a fundamenial inequality between nilers and those mled, then he could argue 

that there is a conceptual necessity in the notion of authority that its primary role as 

authoritatively settling disputes by mediating ktween people and the rasons which are 

applicable to them must involve exclusionary rcasons for acting. 

But although this traditional account of authonty can avoid objections Iike 

Waluchow's. this account of authoriiy prcsmts other. more significant problems for Raz's 

account of law. First, it introduces into law a kind of 'mystification' that Bentham wamed 

against. It assumes that legal practitioners li ke judges and legislators have some special 

knowledge or capabilities that onlinary citizens do not posscs. and this gives the illusion 

that their actions or decisions are beyond nproach. But. second. this account of authonty . 
although possibly applicable to oome khds of social organizations at some points in history 

(for example. Roman society dunng the Roman Empire and rcligious authonties like the 

Roman Cathoîic Church in its heyday), is not applicable to coatempomry socicty. 

especially contemporary liberal saciety. One of Arendt's main arguments is chat authonty, 

along with tradition and religion, bas vanisbed fmm tùc modem world.33 She derriks 

the brcakdown of traditional authonty which ha9 been checred by liberais and lamcnted by 

conseivatives. The basic presumptions of authority (incqudity and a rcference to some 

specialiled or transcendent knowledge) a n  no longer acceped, e~pccialiy in likral 

33 Ibid.. 91. 



dernocracies. Thus. Raz can avoid objections like Waluchow's, but only by incorporating 

a traditional notion of authority which is antitheticd to legal positivism and which no longer 

has a place in conternporary society. 

If Raz denies that his account of authoriiy is the same as Arendt's. he cannot avoid 

Waluchow 's cnticism; there i s  no necessity that authority cannot have other functions and 

aims besides settling disputes and then is no necessity that authority must mediate between 

people and dependent nasons by excluding dependent reasons. As Pcrry suggests. 

authority could also mediate between people and the rcasons which apply to them by 

placing more weight on some nasons than rhey would nonnally have and. thus, by 

affecting people's judgments on the balance of reasons. 

Raz could attempt to supplement his argument from authori ty w i th other arguments. 

For instance. suppose Raz emphasites the fact that in a liberal democracy (with different 

conceptions of modity. and different ways of living) the= is a need for an authority to CO- 

oidinate activities by moderating between these different conceptions of the g d .  There 

a n  two kinds of nsponses that can be made to Raz's appeal to tbe ca-ordinating function 

of law. Fint. if citizens are capable of the same kind of understanding that judges, 

lawyen. etc., possess. then why could not one of the functions of this 'authority' be to 

educate people about rationate for tbe laws which apply to them? Would no< such an 

education help to ensure that people would better obey the law and that there would k l e s  

confusion about the m d n g  and justification for specific laws? Then is noching 

conceptuslly incompatible with arguing that one aim of 'liberal suthdty' is to teach pople 

the 'rationale' for its dscisions. Raz's account of authonty cannot by itself' p d u d e  this 



very teal possibility." But. second. it seems that the appeal to the coordinating function 

of law simply pnsents an argument about how law should be and not how law is. In other 

words, by appealing to the fact that law can only CO-ordinate people's actions by providing 

exclusionary reasons for action, Raz is really saying that if Iaw is to successfully CO- 

ordinate people's actions, then law ought to k conceived in ternis of exclusionary reasons 

for acting. And although we might agne tbat law should provide exclusionary w o n s  for 

acting if i t  wants to achieve this aim, this is not the same as saying that the nature of law 

must be understood in ienns of exclusionary reasons for acting. 

Raz could also supplerncnt his argument frum authority by arguing that because 

people have different conceptions of morality. detcrmining the existence and content of law 

through the appeal to morality would inttoducc vagueness and confusion into Iaw. This 

argument assumes that an essential function of law is to provide publicly ascertainable 

standards.3s Even if the rcfemnce to morality does cause vagueness and confusion in a 

legal systern.36 why does this show that morality c m o t  ever be part of detemiinhg the 

existence and content of law? Al1 this seems to show is that if we a n  trying only to 

minimite confusion. theo we should try to avoid rcfcnm?c to morality. But why should we 

think that this is the only aim of law? 

34 Raz could argue thet authority qua authority has a coordinating function and not 
a pedagogical function; and it is  authority qua authority which is  essentially legai. Thus. 
judges in their "legal" and authoritative capPeity have a co-ordinating function. while judps 
in their "non-kgal" capacity am pedonn a pdgogical function. But this soit of mponx 
only pushes the same question k c k  one step. Since. if authority is by definition connectecl 
with this cwrdinating function, thm the question bemmcs why the essence of Iaw mua 
bc associated with this authori tative function unâ not d e r  functims. 

35 Raz gives this argument in &, 48-52. 
36 It is not clear why we shwld assume that al1 teferences to modity will 

introduce vagueness and confusion into law. khrps in liberal societies it is more 
plausible to assume that thece will k disagemcnt about how to view morality. but even in 
liberal socicties it stems tbat some m o d  principles (for example. that it is m d l y  wmng to 
kill the innocent) are f i d y  uncontmversial. 



Similarly, Raz could argue that people do no( have the time to make the kind of 

judgments needed in order to undentand the rationale of judges: th us. the existence and 

content of law sbould be detennined independently of these kiods of j~dgrnents.3~ But. 

again. it's hard to sec why ail moral judgments require a great deal of time. and why this 

would imply that this aim of law (that law is an expedient for people who do not have time 

to use their judgment) must be the only (and over-riding) aim of law. 

No supplementation of Raz's argument from authority will work because the 

mcessity for the complete sepration ktween morality and the existence and content of law 

involved in exclusive legal positivism is undemined since L e  rationale (and conceptual 

necessity) of distinguishing authority from persuasion through argumentation is tejected. 

Thus. Raz's liberal account of authority cannot provide a reason in support of exclusive 

legal positivism over alternative accounts of law. At most. Raz's account of authonty only 

illustrates one function of law (to attempt to sctile disputes and moderate between different 

conceptions of life) which is found along with other functions (for example. a pedagogical 

function). And the only eccount of law which is relativeiy neutral with respect to these 

differen t functions of law is inclusive legal positivism. 

Raz attempted to distinguish law from bah coercion and morality by appcaîing to 

the authoritative nature of law. Law is authoritative in the sense that it mediates between 

37 Raz provides this supplementition to bis sccouat in "Facing Up: A Reply" 
thmi C-w Rcview, 1180. He statcs. "One point wherc my account of 

justification of authhty was at fault is in not emphuizing cnougb the value, to some 
people on lome occasions. of wt having to decide for themaelves. The cos& of decision in 
time. labour. mental energy Pad saillety." (Bd., 1 la) 



people and dependent reasons. But there is no necessity that this mediation be understood 

in the extreme way that Raz understands it, in ternis of settling disputes by supplying 

exclusionary nasons for action. Raz's account of authonty cannot suppon his exclusive 

legal positivism. because the= is no conceptual necessity that authon ty must prcclude 

persuasion thmugh argumentation or moral judgment. Thus, then is no necessity that the 

existence and content of law must be detemincd independently of morali ty . Ooes this 

mean that we are left with the generdity and neutmlity of inclusive legal positivism? If, as 

we wiw in the last chapter, this generality and neutrality are bought at the price of theoretical 

value. does this mean that the k s t  that we cm hope for is a forma1 account of law with 

limited theorerical value? 

In the next chapter. we shall lmk al an atternpc to supply a mort substantive account 

of Iaw. Finnis's natural law phiiosophy is an attempt to provide an account of law which 

is descriptively adquate from the point of view of practical rcasonableness. This involves 

a discussion of the moral grounds of the nomativity of Iaw and a discussion of the main 

function of law. Because tbe normative and descriptive elemeats arc esscntially connected 

for Finnis, an account of law can be both normative and descnptively adequate. In fact. as 

we shal l set, conceptual anal ysis requins an appcal to evaluative considerations to justify 

the importance of the concepts focused on (and the imlevance of other concepts). What 

emerges is a natunl Iaw philosophy with some very contempomy wumptions about the 

nature of philosophy and the nature of law . In fact, fianis' account OC law explici tl y 

incorporates elements fmm Raz's account of the authoritative nature of law. However. it i s  

these simitarities with contcmporary legd philoosophy t&at makc one pa< in w h i  rnse 

Finnis' account of law is in the tradition of natutal law philosophy and in what sense 

Finnis' theoy of naturel Iaw differs fmm other normative accounts of law. 



In this chaper. we have seen that many of Raz's supplementary arguments give 

Rasons why legal directives should be constructeà in a way that replaces moral judgment 

and supplies reasons for action. Thus. although Raz may not k able to argue that law 

must exclude moral judgrnent. he may be able to argue that law should be undersid in 

this way . In The Moralitv of Freedom Raz. in effeet. provides a normative argument for 

his account of authority. And. because Raz and Finnis sham so  many assumptions about 

the nature of law and the nature of philosophy. a compatison of their respective normative 

arguments for the nature of law will help clanfy in what sense Finnis' account of law is in 

the tradition of natutal law philosophy (and in what sense it i s  not). and the reasons why 

Raz's normative arguments cannot support general conclusions about the nature of law. 



ter 5: The State of  C o ~ m r a w  Naty.1 b w  Philoio~hy. 

In the pmvious chapter. we saw that although legal positivists like Hart can 

consistently distinguish a concept of law frm both coercion and rnonility. this does not 

mean that this concept of law is theonticdl y valuable. In fact. the attempt by l e p l  

p s i  tivists like Hart to characterize the nomativity of law apart fmm morality nsulis in a 

superficial account of the nomativity of law which has little relevance to irnpoaant 

philosophical and practical questions about law. Thus. i t would stem that a difkrent 

approach is needed in o d a  to make inqui ry into the nature of law philosophicall y and 

practicall y significant. One suggestion mode by Soper is to conceive of philosophy of law 

as a braoch of political and morai theory. This suggestion by Soper is not a new one; 

traditional natural law philosophy conceives of inquiry iato the nature of law es a form of 

moral inqui y. But traditional natural Iaw philosophy also seems to maice inquiry into the 

nature of law a metaphysical and rcligious issue as well. and this way of conceiving of 

philosophy of law is antiihetical to the contemporary apporh  not only to philosophy of 

law but also to moral and policical philosophy. Thus, it rems that traditional natural law 

philosophy with its teleological account of nature is. to use Hm's words, t w  "alien to 

modem minds" to be urful for theoretical inquiry. But this is not the end of natural law 

philosopby. For. in m e n t  yem. natural Iaw has made a corne-ôuck due to the effoits of 

philosophers like John Finnis and Gcnain Griser. Although contemporary natural law 

philosopby conceives of law in mod ternis, such an account of Iaw, they argue, does not 

pmuppose a telcological account of nature or a religious point of view. Fuccber, 



contemporary natutal law philosophen pmceed through the anal ysis of concepts and the 

consideration of the implications of this anaiysis. For these reasons. the contempotary 

natural law approach of Finnis and Grisez is in keeping with the contempo- approach to 

pbilosophy of law in general. Thus. unlike traditional natunl law philosophy, 

contemporary natural law philosophy scems to have more promise because it i s  not so alien 

to modmi minds: and. unlike contemporary legal positivism, it seems to be awiwan of the 

deficiencies in contemporary legal positivism because it attempts to deal with the moral 

gmunds for the nonnativity of law. 

In this chaptcr. I will examine contemporary aatural law philosophy by focusing on 

Finnis' account of natural law. In the fint section. I will briefl y outline the basis for 

Finnis' account of law by focusing on bis work m w  and Nwml W. In the 

second section, 1 will examine Finnis' account of law. 1 will argue tbat such an account of 

law has many featurcs in common with the accounts of contemporary legal positivists like 

Raz and Han. It will be shown that what distinguishes Finnis' account from contemporary 

legal positivism is its refewnce to the common g d .  In the thid and final section, l will 

show that although Finnis' mord theory has oome featurcs in common with traditional 

natural law philosophy, thcm are also significant differcnces. By comparing Finnis' 

account of natural law and Raz's normative account of law as given in D e  M o d t v  or 

-m. 1 . 1  will show in what seose Finnis' natutal law theory diffen from other 

normative accounts of law . But despite some genenl similanties with traditional natural 

law pbilosophy. the diffemica are significant beeaw they ultimately undnmim Finnis' 

moral philosophy . &cause Finnis shares with contemporary legd psitivis(s many of the 

l Joscph Rat. MpBlity d F e ,  (Oxford: Clurndon Ress. 1986). 
Heuceforth known as ME. 



same assumptions about how philosophy should approach social behaviour and action. the 

problems facing legal philosophers also ôecorne proMcms for moral philosophers. 

1. The basis of finnis' account of law. 

FInnis begins his account of natural law with a discussion of the basic foms of 

good which he calls the "evaluative substratum of dl moral judgementsn.* The discussion 

of the basic lonns of g d  is considercd a "substratumn of moral judgements because such 

a discussion ncither consists of nor pnsupposes any moral judgements. In Finnis' words. 

the discussion of the basic fonns of good "concern the acts of pctical understanding in 

which we gmsp the basic values of human existence and thus. too. the basic pnnciples of 

al1 practicol rea~oning."~ But it is not just the discussion of the basic goods (or how we 

come to understand the nature of basic goods and how we corne to mcognize which goods 

are basic foms of good) that is prc-moral. As we shall sec the basic f o n s  of good a n  

also pan of this evaluative substratum. Thus. the basic fwms of good are not. for rinnis, 

moral g d s ,  but rather the pmsuppositions of moral judpments about the gcmd. right. 

etc.. and. in fact, al1 practical judgments. 

Finnis conirasis two senses of the word 'gd'. Good cm nfer to some particular 

objective or goal that one considen desirable. For instance, finishing this chapter is a good 

because it is a particular goal that 1 consider desirable. Finishing this chapter i s  a rason for 

my cumnt activity of writing. But ihis rcason is not my ultimatc reason; it does not 

completely explain my actions. Ultimately. I write this chaptei and this dissertation 



because 1 want io know (for example). This implies that 1 consider knowledp to be 

intrinsically valuable (and not just valuable because of its utility). 1 regard knowledge as an 

aspect of my own flounshing. Further. i recognize that the good of knowledge can be 

iealized or participated in in an indefinite number of ways. In these respects know ledge i s  

not a good in the sense of a particular objective or goal that one considers desirable (that is, 

an end externe1 to the means by which a petson attempts to attain it). but it is a general form 

of good or "value" (that is, something that is participated in through the activity). To say 

that knowledge is a value or a basic form of good is to say that "nfemce to the pursuit of' 

knowledge makes intelligible phcular pur suit^."^ Knowledge is a basic value because it 

is an aspect of human flourishing. With respect to the basic g d  of knowledge, we can 

suite a basic practical principlc; for instance. "knowledge is a good to be pursued. and 

ignorance should be avoided." This expression of our understanding of the ôasic good of 

knowledge can provide a starting point or an orientation for our reasoning about what to 

do? 

Finnis argues chat the= a n  seven basic forms of good (Life. Knowlcdge. Ray. 

Aesthetic experience. Sociability (Friendship), Ractical Reasonableness and Religion). 

with comsponding basic practical principles. But how do we know that these a n  bsic 

goods and basic practical pnnciples? Finnis takes gnai pains to counter what he considers 

to be a common misunderstanding of naturel law; namely that basic goods or basic 

practical pnnciples a n  derived from a teledogical account of nature (or that values aie 

derived h m  facts).6 He States. 

Ibid.. 62. 
5 Ibid., 63. 

Finnis and Grisez orgue that this is dso r misinterp~i~tatioa of Aquinas. They 
argue that this misinterpretation of Aquinas and natursl law is due more to V s s q ~ z  and 
SUWCZ than it does to Aquinas' own wods. But not dl interpnten of Aquinas a- with 



They are not iiircmd fmrn facts. They are not infened 
from metaphysical propositions about human nature, or 
about the nature of' good or evil, or about 'the function of a 
human being', nor a n  they infemd from a teleological 
conception of nature or any other conception of nature. 
They are not infemd or derived fmm anythiag. They a n  
underived (though aot innate).' 

Finnis argues that the basic fonns of g d  aie self-evident or obvious. He argues that they 

cannot (and need not) be demonsmted. This does not mean that everyone actually 

recognizes each value or chat a value cannot be meaningfulully denid or that the= arc no prc- 

conditions for recognizing the value. But what the self-evidence of the basic foms of good 

does mean is that "to someone who fixes his attention on the possibilities of attaining 

knowledge[or any other basic value] and on the chamter of the op-minded and wise 

man. the value of knowledge [or any other basic value] is obvi~us."~ In other words. 

"while an awarcness of certain "Tactual' possibilities is a necessary condition for the 

reasonable judgement that  th [or any other ôasic vaiue) is a value, still that judgement 

itself i s  denved from no otherjudgement whatsocver."g 

Each of the h i c  values is basic in the sense that each is equally selfevidenily a 

form of good or an aspect of human flourishing, none cm be rcduccd to a mere aspect of 

another. and each can be nasonably regarded as the most important. Tbere is no objective 

hieiarchy among ôasic values. But it is important to note that although there is no objective 

. . them. Sec, for instance, Chapter 3 in Th- The M 
Aauipss. (Washington. D.C.: The Catholic University 1902) 

wben Ralph Mclnemy explicitly cnticizcs Finnis' and Gnstz's account of Aquinas. 
7 &, 33-34. 
*~bid. ,  71. 
9 Ibid.. 73. 



hierarchy. each person has (and should have) a subjective order of priority among the basic 

values because of differences in upbnnging. capacitics, opportunities. and tempeniment. 

So far. we have not mentioned morality. And, indeed. the discussion so fat 

concerned the "evaluative substratum" of al1 practical (including moral) judgements. 

Referrnce to the basic values makes actions intelligible. but it d a s  not. without 

qualification, make actions moral. Morality, according io Finnis, is the p d u c t  of the 

requirrmmis of practical reasonableness, one of the basic values. Thus. we must look 

closer at the basic value of practical nasonableness in order to understand the nature of 

morality. 

Practical reasonableness i s  "the basic good of king able to bri ng one's ow n 

intelligence to bear efiectively (in practical rcasoning that issues in action) on the proôlems 

of choosing one's actions and lifesty le and shapiag one's own character." l But this does 

not simply mean that one has the fnedorn of sclf-dctemination; rather. the good of 

practical nasonableness involves bringing one's intelligence and nason to ba r  on 

determining both 'innef character. as well as actions and choices. Thus. practical 

reasonableness involves the frcuiom of rlf-dciednation according to rason. Another 

way of understanding the basic good of practical tt850nableness is  in terms of its relation to 

the other basic goods. The basic good of practical nasonableness bas an essential 

nfennce to the other basic goods since. "one participates in the good of practicd 

reasonaMeness by shaping one's participation in the 0 t h  basic goods. by guiding one's 

commitments. one's selection of pmjects. a d  what one dots in carrying thcm out." The 

problem of pisccical nasonableness is the ptoMem of deciding what basic pods one 

Io lbid.. 88. 
11 Ibid.. 100. 



should focus on and deciding how the basic principles corne to bear on definite actions and 

pmjec ts. 

In order to be practically reasonable (or pariicipate in the good of practical 

reasonableness). one must fultill a numbet d intemlated requirements. These 

requirements are al1 expressions of the most general moral principle: "that one remain open 

to integral human fulfillmmt. " l Further, ordinary moral princi pies about murder. 

stealing, etc., can be denved from one or mon of these requirements. In tbis s e n r .  the 

requirements of practical reasonableness are intemediate moral principles, intemediate 

bctween the most gaeral moral principle and odinary moral principles. 

Finnis describes ten requirements of practical masonableness. '3 1 will very briefly 

state the ten nquinments. First, one must have a cohmnt , harmonious or ntional plan 

of life, which involves cornmitment to one or a few basic values. Second. then should be 

no arbitrary prefemnce among values. According to F i ~ i s .  the assessment of which value 

or values one should concenttate on should bc based on one's assessment of one's 

capabilities, circurnstances and tastes. no< a devafuation or exaggention of a basic good or 

an overvaluation of an instrumental good. Third, one should ncogaize a fundamencal 

imprtiality among people, since the h i c  goods can be pursucd by any human k ing .  

This means that one should not arbitrarily discount or exaggerate the goodness of another 

person's participation in the h i c  goods. Finnis describes this third requi nmcnt as 

cnticism of selfishncss, double-standards and indiffennce to the gwd of others. The 

fourth and fiftb nquircmnt of practical reascmableness are wamings to avoid hvo 

12 John Finnis. d m  (Oxford: Clareah Press, lm), 76- 
Set in &, Chiper 5 entitled T h e  Basic Reqwmnents of Ractical 

Rcasonablencss" (1W 127) whett hc descriôes nine rcquitements of practicd 
reasonableness. Sec also Finnis' 4 7478 ln-cbis book. he a 
tenth requinment tbat i s  not found in W. 



tendencies: the tendency towards fanaticism and the tendency toward lazineu. The fourth 

requircment States that one should have a certain detachment from spcific pmjects (that is, 

one should not anribute to a particular project the significance which only a basic good can 

claim). while the fiftb nquirement states that one should not treat one's comrnitments too 

lightly (that is, they sbould not be abandoned too lightly). Six. one should choose actions 

which are effective and useful for achieving our goals and one should considcr the 

fonseeable consequences of one's actions, within nason. Finnis is making a nod to a 

tmth of consequentialism and utilitananism (namely, the truth that the consequences and the 

efficiency of actions are devant to morality). but he maintains tbat this sixth q u i m e n t  

must be understood in light of the othcr requirrments The seventh requirrment states that 

one should respect al1 the h i c  values in every act. Although one can focus or emphasize 

one basic value over ohers, one sbould never "damage or impede the realization or 

participation of any one or more of the basic foms of human good."14 In 0 t h  words, 

one ought not to choose an action which involves acting dimtly against a basic value. 

According to Finnis. it is this seventh requinment on which nsts the inviolability of basic 

human nghts. And it is ibis rquirement that pu*, a serious qualification on the sixth 

requirement. Eigbt. one should favour and foster the good of one's communities. Nine, 

one should follow one's conscience. Finally, ten, one should never knowingly choose 

apparent goods. evm if they bring desirable emotions, experiences or satisfactions. 

According to Finnis. past pbilosophers have located the essaice of morality in 

individuel requircments of pmctical rcasonableness For instance. Kant focuscd on the 

seventh requircment, while utililpnans focused on the sixth rrpuimnnit. But momlity. 

pioprly conceived. involves the consideration of al1 the nquimnents of practical 

14&, 118. 



reasonableness. since sucb a consideration i s  needed in order to flourish as a persm. To 

ful fi Il the requinments of pnctical re8sonableness (and participate in the basic g d  of 

practical rcasonablcness) is to be moral; and because of the vanety of basic human goods 

and because of the diffeennt possible ways of participating in each good. a moral life has 

many different foms. But how docs this account of motaliry and the basic f m s  of good 

relate to the nature of law? In the next section, 1 will consider Finnis' account of law and 

its relation to morality. 

2. Finnis' account of law and its r&&n to moyplify. 

Finnis describes the main features of legal order in two parts. Fint. hc describes 

three charactenstics of legal systcrns. He states that it is characteristic of legal systems that: 

(i)  they daim authority to ngulate al1 foms of human 
khaviour ... (ii) they daim to k the supnmc authonty for 
their respective community , and to =gulate the conditions 
under w hich the membm of that community can participate 
in any other normative s y s t m  or association; (iii) they 
cbaradenstkally purport to 'adopt' niles and normative 
arrangements (e.g. conmcts) from otber associations within 
and without the complete community, thenby 'giving them 
lepl force' for that community; they thus maintain the 
notion of completenus and supmmacy wihout pmtending to 
k eithet the anly association to which their membcn may 
reasonabl y belong or the onl y complete community wi th 
whom their memben may have deaiiags. and without 
stnving to f m r e  and provide substantively for every 
activity and anangement in which their m m b m  rnay wish 
to engage.' 



These three characteristics are very similar to Raz's account of law . and this simil anty is 

not coincidental. Finnis i s  quite explicitly acknowledging what he considers to be the tmth 

in Raz's account of law. According to Finnis. Raz is correct in saying that a charactenstic 

of dl legal systems is that ihey daim to be authoritative. Further, Finnis accepts Raz's 

understanding of authority in ternis of exclusionary nasons for acting.I7 The f i n t  two 

characteristics basically state that Iaw involves a daim to authority which i s  both 

comprehensive and supnme. In Authoritv of Law, Raz acknowledges that the law's 

da im to authority is comprehensive and suprtrne. and in Tact these are some of the 

distinguishing features of law. The last charactenstic would also be accepted by Raz. since 

it involves the fairly uncontmversial c l a h  that laws purport to adopt rules fmm other 

normative associations (thus giving them legal force). The fact that the authority of law i s  

compatible with the existence ofother nomative associations is i m p o m t  for 

understanding the meaning of the supremacy and comprchensiveness of law: it is the law's 

ability to confer legal force on rules and normative arrangements found in otber 

associations which makes the law supnme and comprheusive. Finais describes this third 

characteristic as the "absorptive or ratificatory capacity" of Iaw.I8 

Tbe only way in which thesc characteristics of law scem to differ from Raz's 

account is in the rcference to a "complete community." For Fianis. the central c a r  of law 

and le@ system is the law and legal system of a complete community. I g  A complete 

community is "an all-rwnd association in which would be CO-odinated the initiatives and 

activitics of individuals, of families, and of the vast network of intermediate 
- 

l7 fiid.. 234. 
l8 lbid., 267. 
191bid.. 148. 



 association^."*^ The point of a complete community is to "secure the whole ensemble of 

material and other conditions, including foms of collaboration, that tend to favour, 

facilitate. and foster the tealization by each individual of his or her personal 

developmeni."* Thus. the th= characteristics ollaw (that law daims to be an authonty 

which is Wh comprehensive and supreme. and law purports to adopt niles and normative 

arrangements from other associations) m ust be u ~ d e r s t d  in the conter< of a complete 

community; that is, these defining features have their foundation "from the standpoint of 

pnictical reasonableness, in the requinment that activities of individuals. families and 

specialized associations be co=ordinated."22 

That the function of law is to secure CO-ordination, in iiself, would not be debated 

by Raz. In fact. one of Raz's arguments for understanding authority in ternis of 

exclusionary reasons for action is based on an appeal to the co-ordinating function of law. 

Raz states that "if authority is to be jusiified by the nquircments of ccçordination we must 

regard authonîative utterances as exclusionary reasons. The proof is concained in the 

classical analysis of authority. Authority can secure co-ordination only if the individuals 

concerned defer to its judgement and do not act on the balance of nasons. but on the 

authoriiy's instructions."*3 Tbus. Raz is arguing that ùccause it is the function of authority 

to secure CO-ordination, then authority must be understood in tmns of exclusionary masons 

for action. Further, because the essential feature of law for Raz is law's daim to authority, 

then law also must be understood in ternis of its function of rcunng coordination. Thus. 

mlbid., 147. 
21 Ibid.. 147. 
22 Ibid.. 149. 
23 Joseph ûaz. mit- 64- 



both Raz and Finnis understand Iaw in tems of its function of secunng CO-ordination. But 

does this mean thai they shan the same view of the nature of law? 

Finnis' account scems to go funher than Raz's account of law for two nasons. 

Fint. Finnis argues tûat only by sdving these interaction and CO-ordination problems can 

law further the common g d  of the community. By "common goodn. Finnis means. 

a set of conditions w hich enables the members of a 
community to attain for themselves rcasonable objectives. or 
to realizc nasonabl y for themselves the valuc(s), for the sake 
of which they have nam to collaborate with cach ocher 
(positively andlor negatively) in a community.*a 

In other words. authonty (conceived of in tems of exclusionery reasoas for action and in 

tenns of its function of dving coordination problems) is only justifkd if it furchers the 

common good. A d  kcause furthering the cornmon good is a rcquirement of piactical 

reasonableness, such an ultimate justification for authotity is  a moral justification. Thus. 

fianis scems to differ from Raz b u s e  he provides a moral justification for authonty.25 

Although Raz's appeal to the "normal justification thesis" is an appeal to morality in order 

to chacactetizc legitimate authonty. such a statement is detacbed since it is n a  made by a 

committed participant. The moral justification forauchority that Finnis provides is one 

made by a cornmittcd participant (ihat is, the pcticdly msaiabie person). But 

then is a second mason w hy Finnis' account of law seems to go furtbcr than Raz's account 

of law. Although Finnis believes that the thme cbracteristics listed above characterize al1 

law and legal gystcms, he does n a  believe that they are sufficient to distiapish law fmm 

24&, 155. 
z ~ b e  moral justification for authonty that Enair pmvides is one made by a 

commi ttcd participant. Raz's appeal to the justification thesis" i s  an appd to 
m d i t y  in order to justify legitirnaie authority. but it is a dccidcdly &tachecl statemeat. 



'the chansmatic personal govemance of a sovereign administering 'palm-tree justice' by ad 

hoc decre~s."*~ Thus, then is a need for furthet characteristics of law. In the third section 

of Chapter 10. Finnis lists the five main features distinctive of legal order wbich are 

characteristically (though not inevitably) found togethet. As we shall see. these fivc 

features are fairly uncontroversial. 

Firstly. then. law bnngs definition. specificity, clarity, and 
thus predictability into hurnan intcrsctions. by way of a 
system of niles and institutions so intemlated that rules 
define, constitute. and regulate the institutions. while 
institutions cmte and administcr the rules, and settle 
questions about their existence. scope. applicability . and 
operation.27 

The f int  characteristic involves an aim of law which lcgal positivists have empbasized. 

Legal positivists have rccognized that laws should be clear and spcific in order to properly 

guide ci tizens. The fact that this aim of law is recognized is uncontroversial; what has 

been criticizcd is the tendency to make chis aim the sole or ovemding aim of law. This 

fint characteristic also involves the notion of the legal 'circle' in which law can. in a sense. 

rcgulate its own creation. In another chapter Finnis shows w hy this apparent paradox (that 

an authontaiive nile cm k generated without prior authorization) cm be avoided.28 But 

the important thing to note for our purposes is that the fact that law regdates itrlf is one of 

the key insights that legal positivists since Hart bave m0gdzed.2~ 

28 See tbe second section in Cbspter 9 of m. 
One of the criticisms that Hart mkes with respect to an Aminian account of 

authority is that it fails to poperly accouat for the way in which laws regulate Iaw-makers. 



The second characteristic involves the pnmary legal method for showing chat a nile 

is valid. Finnis States, 

The pnmary legal rnethod of showing that a mle is valid is to 
show (i) that the= was at some past time. i l ,  an act (of a 
legislator, court, or ochm appropriate institution) wbich 
according to the  les in force at 11 amounted to a valid and 
thercfore operative act of mie-cmtion. and (ii j that since tl 
the rule thus created has not... c e a d  to be in force by virtue 
either of' its own ternis or of any act of repcal valid accordiag 
to the niles of repeal in force at times 0, t ) ,  .. . 30 

In this second characteristic. Finnis i s  describing a very common way of undetstanding 

legal validity. Basically. he is saying that once a nile has been enacted by the propr 

institution. then the rule stays in fom until rcpealed. No direct rcfennce to morality or 

natural law is appealed to in Finnis' account of the validity of laws. Thus. there i s  nothing 

here that a contemporary legal positivist would disagm with. 

The (hird main characteristic of law is that, in addition to rrgulating the creation. 

modification. etc.. of rules. law also ngulates "the conditions under which a private 

individual can modify the incidence or application of tbe rule (whether in relation to himself 

or to other indi~iduols)."~ 1 la d e r  words (using Hart's temiinology). then are niles 

which confer not only public powers, but private powca on individuals (for example. the 

power to make a contract). Finnis is simply rccognizing that thent arc differcnt kinds of 

legal mles. and this recognition. of course. i s  what Hart thoufit was the key to the science 

of jurisprudence. 



Founh. law brings clarity and predictability to human actions by "treating of 

(usually datable) past acts (whether of enactment, adjudication. or any of the multitude of 

exerci ses of public and private 'powen') as gi ving. no W.  sufficient and e~clusionary 

reason for acting in a way then 'pmvidcd for'."32 Finnis is describing the role of 

pnccdent in law . The appeal to pncedent provides a stable derence point for resolvi ng 

disputes. as well as a framcwork for detemiining action in the future. OF course. the fact 

that judges appeal to the past in interpreting law and making decisions is uncontroversial. 

The fifth and final main fcature of Iaw (which ninfoms the fourth) is the woiking 

postulate tbat "every present practical question or CO-ordinatio~ problem has, in every 

respect. k e n  so 'pmvided for' by some such past jundical act or acts ...."33 Finnis argues 

that although this postulate is a fiction. it  is still significant since it minforces the other four 

characteristics of law and legal thought. 

Accwding to Annis. these five featurcs of law stand as a "sufficiently distinctive. 

self-contained. intelligible. and practically sipificant social anangement which would have 

a completel y adequate rationale in a world of saints."" Tbe fact that we do not livc in a 

world of saints rneans mt ody that certain forma1 featum d legal wder mua  be amplified 

(for instance, to pnvent abuse of power), but also that law is also a coerOve order. Now if 

rinnis'account of Iaw ended here. it would be hard to sec why bis account of law is in the 

tradition of naturel law philoaopby. The first thne characteristics of law arc almost 

identical to Raz's account of the authoritativc nature of law. The next five featurcs of law 

arc farniliar and uncontroversial featuns of law. Rndly, to say that law is also a coercive 

32 1bid.. 269. 
33 Ibid.. 269. 
34 Ibid.. 269. 



order is undeniable given the existence of prisons and othei foms of punishment. What 

makcs Fionis' account of law diffecient fmm contcmporary legal positivism? 

What distinguishes bis account from legal positivism is Finnis' insistence that these 

forma1 feoiurcs of law a= rclated to the rquirements of practical rcvonableness 

(specifically, the requirements of justice and the common good). Finnis argues that we can 

best see the dation ktween thme features of law and morality by considering what it 

means for a legal system to "work well " . The specific virtue of l ea l  systems is called the 

"Rule of Laww and he briefly surnmarizes eight ways in which a legai system exemplifies 

the "Rule of Law."35 Finnis argues tbat the fundamental point of these eight desiderata is 

to "secure to the subjccts of autbonty the dignity of self-dinction and fmdom from certain 

foms of rnanip~lation."~6 Tbis is the value of pndictability. clarity. etc. Thus. the rule of 

law is  a nquircment of justice or faimess. And becaw the nquirements of justice arr 

simply the "mncrete implicatioasof the basic rcquimnent of practical nasonableness that 

one shouid favour and foster the commoa g d  of one's c~rnmunity"?~ ultimatel y the nile 

of law i s  justified because it contn butes to the common good. f t is this refennce to the 

common good (and thus a nfercnce to the rcquinments of practical rrasooablmcss or 

morality) in Finnis' account of law that distinguishes his account of law from legai 

positivism. Thus. Finnis ends up with the following, multi-facetcd definition of law with 

reference to the common good: 

The temi ' law'hs  bea uscd with a focal mcaning so as to 
d e r  primarily to rules made. in accordance witb regulativc 
legd niles. by determinate and effective authority (itsclf 

35 Md..  270. Fionis gets much of his aceount of the Rule of Law from Fuller's 
Raz's The Rule of Law and its Virtue" (197'7) 93 L.Q.R. 195. 

37 Ibid., 1 64. 



identified and, standardly. constituted as an institution by 
legal niles) for a 'cornplde' community. and buttnssed by 
sanctions in accordance with the nile-guided stipulations of 
adj udicative institutions, this ensemble of niles and 
institutions king directed to rcasonabfy resolving any of the 
community's coordination problems (and to ratifying, 
tolerating, ngulating. or oveniding CO-ordination solutions 
from any other institutions or sources of noms) for the 
common good of that community. according to a manner and 
f o m  itsclf adapâed io that common good by Icaiures of 
specificity, minimizatioa of arbitrariness. and maintenance of 
a quality of rcciprocity ktween the subjects of the law both 
amongst thcmselves and in their relations with the lawful 
authori t i e ~ . ~ ~  

Rcfennce to the common gadjustifies not only the main function of law (resolving co- 

ordination pmblems). but ieference to the common good also justifies and explains the 

manner and fom (indicated by the five main featuns of law ) that the law chmcteristicall y 

takes. Thus, it is this cornplex refetence to the cornmon good in Finnis' account of law 

which distinguishes his account of Iaw f m  contemporary legal positivism. 

It is important to sec why Finnis believes that this refercnce to the common good is 

not simply an added on normative element which is malytically separate from the 

description or analysis of law. Finnis agnes with contemporary legal positivists that the 

descnptiveîexpl8i18tory study of social science is distinct from the justificatoylcritica1 

practical rrasoning about ibe good and the nght in pwticular socid pmctices.39 But he also 

believes that and ytic jurisprudence (or a punl y descriptive theory of Iaw ) can on1 y escape 

mcthodological arôitianner by prcsupposing evaluatioos in the selection or the formation 

of concepts.~o With a description a analysis of Iaw, some concepts must k focused on to 
- - - - - - - 

38 Ibid.. 276277. 
39 ~obn Finais. "Intmductioa' in m. Vol. II. (Edited by John Finnis), 

xii. 
40 ibid.. xi-xii. 



the exclusion of othen; some concepts are important for our understanding of the nature of 

law. and other concepts am not. ln order to determine what concepts are important for 

understanding a social practice like law. then must be an appeal to some evaluations. Hari 

focurs on the concepts of a nile and nile-following (and the accompanying idea of the 

intemal point of view). while Raz focuses on the concept of authority (and exclusionary 

reasons for action). Accding to Finnis. both Harc and Raz must pnsupposc evaluptions 

in order to justify theit choice of concepts. Finnis also focuses on the concepts of niles and 

authority, but unlike Hart and Raz, he makcs explicii the masons why these concepts arc 

important for understanding the nature of law. Finnis States. 'In short, Natural law theory 

tries to do opnly. critically, and discussably what most other analytical and descriptive 

theorists do covertl y and dogrnatical l y. " 

Fimis is proposing a conception of law which is in the tradition of natural law. He 

argues that. unlike pitivistic accounts of law. a swnd theory of natunl law describes law 

from the point of view of the penon who is practically masonable. It is the distinction 

betwcen what is ptaaically reasonable and prsctically unrcaamable which eaables the lcgal 

thconst to distinguish the imporcuit fmm the unimportant for the purpose of understanding 

the nature of law. But. momver. the projcct of understanding Iaw in a way that is both 

descriptive and generat is mly justifiecl if the conditions and priaciples of practical 

reasonablmess (or good and ppet  order among people) cm be identified. Finnis wntcs. 

41 IW.. xii. 



unless some such daim [to be able to identify conditions and 
pnnciples of practical right-mindedneu] is justified. analytic 
jurisprudence in pa~ticular and (at least the major part of') dl 
the social sciences in general cm bave nocnticaily justified 
cntcria for the formation of generat concepts. and must be 
content to be no more than manifestations of the various 
concepts peculiar to particular peoples anch  to the particular 
theonsts who concem thcmselves with those people.42 

Basically. Finnis is saying thac unless an account of law or any other social science can be 

grounded in some non-relative distinction ktween right and wmng conduct (or between 

masonable or unrcasonabîe conduct), then the attempt to provide a general philosophical 

account of law or any other social science is doomed to failum. The most that can be hoped 

for is a sociological account of particular legal systems or particular social practices at 

particular historical periods. 

But sumly we caa make general statements about law and legal practice without 

appealing to morality or to the rationality of people. For instance. Hart describes law and 

legal systems in ternis of niles (including the distinction ktween primary and secondery 

niles) and nile-following (witb teference to the intcrnal point of view). Although hc admits 

that there are some borderline cases of legal systems which do not quite fit this description 

of law (for example. primitive law and international law). an understanding of law in tenns 

of rules and nile-folîowing is  both descriptive and pnenl. Similady, Raz's sccount of law 

is based on a conception of authority which is descriptive and gened. Thus. both Hart 

42 &, 18. Finnis makes a similar statement in intc introduction to the second 
volume of m. He states, "Natural Iaw thtory argua that tbe formation and 
selection of concepts for social descriptions and evaiuations must - uiiless tbose 
descriptions and explmations a n  to remain entidy parochicd - be guided by the 
evalwtions which criticial reflection on the human situation shows to ôe criticaily justified." 
(lbid.. xii) 



and Raz seem to make general statements about law and legal practice without appling to 

morali ty or to the objective rationality of people. 

But we also saw in the lasi two chapters some problems with their respective 

accounts of law. Raz's appeal to authority can not support the strong conclusions he wants 

to make about the separation of law and morality. We also saw that although Hart manages 

to distinguish law fmm both coercion and moiality by appcaling to a Wittgensteinian 

account of rules and rule-following (and the intemal point of view), the nsulting account of 

taw is one that is very formai. In order to describe geneml features of law and legal 

systems that are found in different countnes and in different times with different 

'moralitics'. Han must restrict bis description to very formal claims about law.43 Thus. his 

main insight is the recognition of the distinction ktwecn primary and secondary rules. and 

the role of the rule of recognition: a legal system is conceived as a self-contained and self- 

genenting systern of iules. However. the theoretical value of conceiving of a lep1 system 

in this way can only be assessed whea his account of the nonnativity of law is examined. 

When Hart attempts to cbaracterize the nomtivity of law, he ends with an equally fornial 

and unilluminating account. Basically. the normativity of law can bc understood simpiy in 

temis of how legal officiais '(rest' the Iaw; that is, law is nomutive in the sense that legal 

43 Although he would deny that his account is forma!. Hart does ackmwledge that 
an account of law or morality w hich is formal can not k adequste. In fact, Hait's accoun t 
of the minimum content of law tbat is shared with morality is an attempt to bnng in more 
substantive issues into his account of Iaw. He states. "the simple truisms we have 
discussed not only disclose the corn of good sense in the doctrine of Natud Law. They 
arc of vital importance for the understanding d law and monls. and tbey explain why the 
definition of the ùasic foms of these [law and mords] in purely formal tems, without 
nfennce to any specific content or social needs. bas provcd so inadequate." (a. 1W) 
However, the tmisms he lists are based on the assumption that survival is one of the main 
aims of morality and law. But by constming moiality in tems d the aim of suwival. Hart 
hm transformed modity into romething that coines closer to mmMing pudence chan 
natutal law morolity . Hart seems to want to remUn neutd about the nature of monlit y, but 
such an account of maality (in tenns of an aim for swvivd) is h d l y  neutd. 



officials treat the law as norms for cri ti cism and behaviour and view the law as important. 

The fact that legal officials treat the law as norms or view the Iaw as important is, again. 

fairly uncontroversia1. But what Hart leaves inexplicable is why legal officials do tmat or 

view the law in this way, and. perhaps more significantly, why they should. If an account 

of law is to be theoretically valuable something more needs to be said about the gmunds for 

the normativity of law and the function of Iaw in general. And if these gmunds or if the 

function of law is not in some senx universal or general, then the projcct of providing a 

general account of law which is theorctically valuable becornes pmblematic. Thus. what 

Finnis should say is that without a non-relative distinction between right and wrong 

conduct, the pioject of providing an account of Iaw which is both general and thcoretically 

valuable is undermined, 

But this does not mean tbat natural law philosophy is the only possible candidate 

for suppl ying a general and thcoreticall y valuable account of law . 1 t rems tbat other 

normative accounts of law might also proâuce gmeral and theoreticdly valuabie accounts 

of law. Two questions anse. First, what distinguishes natural law philosophy from other 

normative accounts of law? Second. why d a s  the nlativity of morality or rationality 

undennine the attemp to make general and theontically valuable accounts of law? In oder 

to answer these questions, 1 will briefly consider as an example, Rat's normative account 

of law prcsented in Mo- Freedpm.J4 Raz's normative account of law is 

. . 
4 4 ~ l t h o u ~ h  I will concentrate on this work. 1 will dso consider 

lic Dom: w a  W. (Mord:  Clarendon Ress. 
1991) w hem he c4d arguments in of FrcQaPm. 

Raz describcs the FraQpm as a work in politid morality of 
libenlism. Acending to Raz, political *tY is conamcd with the priaciples which 
should guide politicai action. It provider, "the principla on the b i s  of which the h o r y  
of institutions cnistmcts arguwnu for havin8 pditicrl iiigitutiaos of this chivacter n t h r  
than chai." (ME, 3) In other words. e F m  is not jiist an argument for 
the modity of libediun. but it ais rn-uis for juuifying the c b t w  of 



particularly interesting becaur of its sirnilanties to Finnis' moral philosophy. By 

compnng Raz's normative account and Finnis' account of morality. not only will we see 

why a non-relative distinction between right and wmng is needed in order to justify a 

general and theontically valaMe account of Iaw (and why Raz's normative arguments 

cannot support a general account of law), but also we shall sce more clearly in what sense 

Finnis' account of law is in the tradition of natural Iaw philosophy. 

Finnis' account of law in N-w and Naural IZiOhlg is similar in many 

respects to Raz's account of law in The w t v  of F d o m .  They both argue that legal 

systems have de facto sutbority and daim to have legitimate authority. They both argue 

that this daim to be authoritative must k understood in ternis of exclusionary masons for 

action. They both argue that the function of legal authonties is to cwrdiniite actions by 

authori tatively attling disputes. Thus. authority is not needed just kcause came people 

are stupid or wicked; authonty would be needcd even if everyone was intelligent and 

good. Uitimatcly. both Raz and Finais a m  that even if cveryone were intelligent and 

good, t h e  would be a need to CO-ordinate the activities of people becaux of cofliding 

ways of king gooâ (of diffennt ways of living a good life). Let me elaborste on this point 

by first considering Raz's account of political morality. and then rcviewing Finnis' 

position. 

Then arc two mlated aspects of Raz's political m d i t y :  his moral pludism and 

his account of well-being. Raz describes four conditions of penonal well-king. Fimt, 

"al1 but the biologically determincd aspects of a pmon's well-king consist of the 



successîul punuit of goals which hc has or should have."?' Our well-king can be 

promoted only by Our freely accepting goals and pursuits. These goals fom nested 

structures with m o n  limitcd goals emkdded in more comprehensive goals. Second. 

'people adopt and pursue goals because they klieve in their independent value ..Y In 

other words. we pursue goals not simply becaur tbey are our goals but becaur we believe 

thcy are worthwhile. The mson we pumue the goals we do is because of the value of the 

goals. Third. " M n g  a person's biologically detennined needs and desins bis well-king 

depends. at the deepest level. on his action rcasons and his success in following them.'" 

In Raz's account, then is an emphasis on success. and success in our most comprebensive 

goals is one of the most important aspects of our weil-being. Founh. 'a person's well- 

k i n g  depends to a large extent on success io socially defined and detennined punuits and 

activities."q8 In other wonis. we inevitably derive our comprehensive goals from the stock 

of social foms available to us. But, Raz adds, that well-king also requins that these 

social forms arc morally souad. Momlity and individuel well-being are not independent and 

mutually conflicting systems of values. Both morality and wcll-king involve values which 

depend on social foms; in both cases, values a n  dmwn fmm the "communal pool". 

Thus, the source of value is the same from the point of view of morality and from the point 

institutions like Iaw. In fact, he states that "the doctrine of f d o m  is part of a view of the 
foundations of lcgitimacy of political a~thoritie~~" ( Ibid, 2 1) Thus, this work a n  also be 
seen as providing a normative argument for the authdtative nature of law. 

45 30ee 
46 Ibid., 3#3. 
47 Bide. JOB. 
48 fhu.. 309. 



of view of individual ~el l -being.~~ Although then may be occasional conflicts between 

morality and personal well-being. these codlicts am only occasional and accidental. 

But Raz's political morality must also be understood in light of his moral pluralism. 

According to Raz, "moral plurdism asserts the existence of a mu1 titudt of incompatible but 

morally valuable forms of life."so Fons of life are incompatible if "given nasonable 

assumptions about human nature. they cannot nonnally be cxemplified in the same life."s* 

But moral pluralism asserts m m  han the f'act that diffmnt foms of life are incompatible: 

it also states that differcnt forms of life "display differcnt vinues, each capable of king 

pursued for its own ~ a k e . " ~ 2  In other words. if 1 pursue the life of contemplation, for 

instance. then will be viriucs t b t  elude me (for instance, viitues of the life of action). Raz 

delines a weak moral pluralism in ternis of maximal forms of life; "a fom of life i s  

maximal if. under nompl circumstances. a person whose lire is of that kind cannot irnprove 

49 lbid.. 3 18. At times. Raz scems to undentand morality in terms of respect for 
the well-king of al1 people. He statcs that "monlity is thought to be concemcd with the 
advancement of the well-king of inâividuals." (Ibid.. 267) If so. ihen then is some 
plausibility to his claim that the grounds for penrond well-king are dso the grounds for 
rnorality. But. as somc commentaton have nghtly noticed (Set. for example. Chnstopher 
Moms' "Well-king. Reasons. and the Politics of Law" mcs: A Jou 

Soç& P o l 1 1  . . , Vol. 106. NO. 4. Jul y 19-96 R"' 
sornetimes characterizes morality evcn more broedly to mem 'evduative'. For instance. he 
seems to use the tcns  moral pluralism and value pluralism interchangeably. Further. in 

CS in (be Riblic DoW. Raz states that "morality, 1 think. must be part of those 
background considentions which WC nsort to in viriue of king rational animals. Le. 
rcasoning animals. Rit in a d i f h n t  way: then arc values and masons w hich 
unconditionally govem our thought. We cal1 some of thex moral.' (Ibid., 3 13) This 
seems to suggest that at lcast some part of momlity is universai and not deriveâ h m  social 
forms. But because Raz says t h t  only "some of these" am moral. it is hard to sec what 
this mcans for our undastanding of modity  in general. 

%ME. 131. 
51 lbid., 395. As an example, Raz statcs that king aa ideal tacher and an ideal 

family person am compatible. wbile a p e m  crnnot nonnrlly livc a üfc ôoth of 
contemplation and of action. or ope casmot possess al1 the virtues of bath a nun and a 
mother. 

52 Ib id... 3%. 



it by acquinng additional virtues. nor by enhancing the degree to which he possesses any 

virtue, without sacnîicing another virtue he possesscs or the degree to which it is present in 

his life."53 A weak fonn of value pluralism i s  the klief tbat then an several maximal 

foms of life. Although Raz klieves that his arguments support a stronger version of 

moral pluralism ,s4 he instead argues that valuing autowmy cornmits one to weak moral 

pluralism. Basically, he argues that because autonomy rrquins the excrcise of choice. and 

moral choice rcquires gmuinely diffennt moral options. then t h m  must be a differrnce 

behueen the masons for the diffèrent moral options, i.e. weak moral pluralism.55 He 

argues that moral pluraiism is  "naturally combined with the view that individuals sbould 

develop freely to find for themselves the forrn of the good which tbey wish to pursue in 

their life." 56 

Raz argues that " p l  itical morali ty is concemed primaril y w i th pmtec ting and 

promoting the well-being of people."s7 Because the well-king of people quires that 

people make their own choices (as much as possible) about thcii goals and pursui ts. t&e 

state should allow, as much as possible, that people an fne to do so. In fact. the state 

should actively create the conditions needed for the existence of viable options in soeiety.58 

53 Ibid. * 3%. 
54 A stmg moral pluralism tbai holds: fint. that incompatible virtues are not 

completely ranked relative to each individual; second. that tbe incompatible vinues are not 
completel y rankcd by some impersonal cnteria of moral wcwth; and thid, the incompatible 
virtues exemplify diverse fundamental concems. (Ibid., 396-397). 

55 Md., 398. And. in fact. Raz argues thst then is r widesprcad k l i c f  in 
significant options (and compnhensive goals) which an. in addition <O king significantly 
diffennt. also incommensurable. (Ibid., 321) 

56Ibid.. 133. 
b ' v, 
~ ~ ~ m r n o t i n g  the wcll-being of pople is 

not completely clear, kcause Raz d a s  aot pmvide coacnte examples abut  staic 
intervention and about the differcnce bawcen g o d  social fams and bad social foms. In 
his ariicle "Perfectionism with a Liberal Face? Nervous Libmls and Raz's Political 
Theayw (SpfidTbCorv m. Vol. 20, No. 1, Spring lm), Patrick Neal 



Further. because then is a pluralism of value and. in fact. a pluralism of moral value. there 

are many ways in which people can live a morally good Me. Thus. just k c a w e  the stpte 

positively acts to ensure that people can live morally valuable ways of life, (his d m  not 

mean that the state is enforcing one standard of good on people. The state serves people 

best by simply crcating opponunities for people to make their own choices about what kind 

of valuable life they will lead. 

Now. how does al1 this relate to the authoritative nature of law? Basically, for Raz. 

law (and authority) is justified ultirnately because it pmmotes and pmtects the well-king of 

people. AuthoRty. understood tbmugh an analogy with an arbitrator. hss two related 

features, dependence and pn-cmptiveness. The dependence thesis states that authorities 

should always act for dependent Rasons (i.e. the authonty's decision should be baxd on 

reasons which would apply independently to subjects).Sg The pn-emptive thesis states that 

the decision of an authority oot only is a mason for acting but it also replaces the reasons on 

which it ~tepends.~~ The dependence thesis is a moral thesis because it states how 

authorities ought to use thtir powers. The dependence thesis is related to the nomal 

justification thesis wbich describes the normal way to establish that a person has authority 

over another ("by showing tbat tbe allegcd subjeet is likely kttcr to comply with rasons 

which apply to him (other than the alleged authontative directives) if he accepts the 

directives of the alleged autbority pr authontatively binding and tries to follow thcm, rather 

than by trying to follow the masons whicb apply to him dircdy."6 1) The dgndence 
- -- 

cnticizes the fact that Ru does not provide ccmcnte cxampies or illustrations. He ends up 
concluding tbat Raz's account is "a punly fornul pdectionism. a pifectioaism without an 
account of perfection." (W.. 54). And this criticism is oomewbat warranted given Raz's 
foml account of mord values a d  chir plee in the political modity of likdism. 

59 m. 47. 
atbid . .  46. 
61 lbid., 53. 



thesis and the normal justification thesis an mutuall y reinforcing and together constitute 

what Raz calls 'the service conception of the fundon of authorities"; thet is, that the 

function of authority is to serve the governed?z The service conception of authority 

describes what authontics should do, and thcy should serve the govemcd by promoting 

and protecting the well-king of people. Further. the prc-ernptive thesis specifically 

addresses the pluralistic state of aikirs. because it pmves a way of dealing with 

incompatible. and somctimes incomparable. values w hich govem people's lives. Because 

an authority's decision is a mson for action which replaces dependent reasons. authority 

can coordinate action among people who have very different values and goals. As Raz puts 

it. the praftice of authority allows for the creation of a pluralistic culture because "it enables 

people to unite in support of some 'low or medium level' genenlization despi te pmf'ound 

disagreements conceming their ultimate foundations. which some seek in religion. others in 

Marxisrn or in Liberalisrn, etc."63 In other words. because people can pursue different 

valuable goals and because the pursuit of these goals (and their free choice of which goals 

to pursue) mntn butes to the well-king of people. tberc is a necd to coordinate activicies in 

such a way that disputed ideas about the good life or about morality a n  not involved in the 

identification of directives. Thus, for Raz. authonty is justifitd because it serves the 

govemcd by promoting and pm(ecting the well-king of people in sociay. 

Finnis argues that the authority of law is ultimately justified because it contributes 

(botb in forrn and in content) to the cornrnon good. It is worth rcpcating Fin~s'  account d 

the common good. By "common good", be means. 

62 Ibid., 55-56. 
63 Ibid.. 58. 



a set of conditions which enables the members of a 
community to attain for themselva nasonable objectives. or 
to realize reasonably for themrlves the vatue(s), for the sake 
of which they have nason to collaborate with each other 
(pi tivel y anaor aegativel y) in a community .@ 

It is bard not to sec similarities between Fimis' account of the common good and Raz's 

account of what the state should do. Both agrce that the state should, in some sense, 

enable people to make their own choiccs about their goals and objectives. Both a g a  that 

in order for people to achieve their goals, then is a need for collaboration end a need io 

coordinate this collabation. And both believe that an authority whose decisions are 

reasons for action which replace other dependent nasons can best solve problems of co- 

ordination. Although Raz appcals to the "well-being" of people. Finnis in a similar way 

appeals to "human flwrishing". Both understand "well-kingw or "human fiounshing" in 

ternis of g d s  or values. Botb agm that "well-bcing" or "human flourishiaga takes many 

f m s .  As we saw before, Finnis argues chat there arc seven basic forms of human good 

(or Seven basic valws) w hicb are objective1 y equal in value. To act moral1 y. one must 

fulfill the requinments of practical reesonableness (one of the basic values). But this does 

n a  mean ihat the= is only one way of king moral. The requircments of pmticil 

reasonableness provide a proper orientation to the basic values; but because of differences 

in temperaments. capabilities, upbringing and opportuaity, people will emphuize diffennt 

basic values. For instance, 1 may fwus more on knowledge, while Michael Jordan might 

focus more on play. As long as Michrel and I respect dl the d e r  basic goods and follow 

the other nquircments of pra*icd msonableness, we botb can live moral hm. Mord 

livn may have very diffemnt foms because of dilfennccs in th subjective hiemhy of tbe 



basic values. But also, because we can prticipate in a basic value in an indefinitely many 

ways, the lives of two people that emphasize knowledge may Vary considerably. Thus the 

state in pmmoting or protecting the "well-being" of people or the common good is not 

enhcing one conception of the good on people. Thus. b t h  Finnis and Raz end up 

justifying a liberal conception of the state, in sligbtly diffennt ways. 

What is the difference, then. between Finnis' naturel law philosophy and Raz's 

normative justification of law and liberalism? Thcre arc two main differences between 

Finnis' and Raz's accounts. First, Fianis describes seven basic values which are self- 

evident and na relative to a given place or a historical petiod. Although Raz d a s  talk 

about compriehensive goals which arc viewed as intrinsicall y valuable, he providcs no 

reason for tûinlung that t h =  is a set numkr of compnhensive g d s  (or compnhensive 

values) which arc self-evident and not relative. And dtbough Raz is considercd to be a 

reaîist with respect to valws65, much of what hc a y s  about values and goals seems to 

imply that they are relative to a given society at a given histoncal period. He argues thai 

comprcbmsive goals may bc bsed on a social fomi by being an instance of it (for 

65 For a g d  ovmiew of Raz's political morality, sec Christopber W. Moms' - "Well-Being, Re6sons. and Politics" mcs: An- Jourpplpf S u .  P o u  . . 
,817-833. He describes Raz's rccilism with te9pcct to values or 

m i n g  way: "Raz is rome sort of m d  redist or naturalist. riut is. he 
njects accounts of ethics which deny truth vdues CO moral judgments or pmpositions, and 
he rejects accouw of practical nasai as memly instrumentai." (Ibid.. 829-8393 Moral 
dih and natiuali& r e m  to k very diffenit b e ~ ,  but "malismm is a noioriously 
ambiguous terni (and some would argue that "natunlismw i s  rs well). If by "ndism". Raz 
mcans that moral judgements have truth value. then prhaps he is more accurately called a 
cognitivist with mpect to maraiity. Since the= are rcalist and mt i -d is t  ccmceptionr of 
truth. an occount of the d i s m  of m d  judgments with derence to t ~ t h  is  misleaâing 
unless mon is said about the nature of tnith, As fot the relation bctween reaiism and 
viewing pop~ticai mason as mercl y instnimciiîal, as Moms notes, one can deny that m o d  
judgements have mth value without acnpting instnnicntdism about rcason. Thus. Raz's 
'ndism' with respect to monlity s#ms vagw. A d ,  in -v of Frrcdpm, Raz 
describes values and morality without rcfenace to nilism or tmth. 



example, a conventional mariage) or by slightly deviating fmm a conventional social fom 

(for enample. an open mamage) but also combining elernents from other social foms (for 

exampte, a sexuai pursuit frec of emotiond in~olvement).~6 By social foms, Raz means 

"the public perception of common social forrns of action, eacb of which has the intemal 

richness and complcxity w hich makes i t into a possible comprehensive persona1 goal."67 

According to Raz. he is not putting fornard a ccmventionalist position; he is oot saying that 

because a practice i s  socially approved. it is for this reason that it is valuable. Rather. he is 

arguing that a compnhensive goel can only be valuable if it c m  k his goal. and it a n  only 

be a goal if it is founded in social forms. Thus. social foms present in a society at a given 

time put a limit on what compnhensive foms cm be valuable. What this seems to suggest 

is that I do not make things valuable and society does not make things valuable, but 

perhaps value kloags to an intersubjective realm. But this still means tbat value is still 

miaiive to a given time and place. and this is a different sense of value from what Finnis 

has in mind. 

But because Raz's account of value is different from Finnis', bis account of 

political morality (end thus the scope of his normative account of law) also diffen. Raz 

statcs "the principles of political rnorality themselves grow out of the concrctc expcrience of 

a piticular society with its own institutions. Theit validity is limited by their 

bac kground."68 Political morality , for Raz. is dways a case of prcaching to the conveiled. 

Because values depend so much on socid f m s  of a particulsr society. moral values do as 

well. Thus. Raz's moral justification of law is only valid in the context of contcmporary 

liberal societies. This is one reason that Raz' normative justification of authority cannot 



support a general c lah  about the nature of law as such. Ftnnis' account of law. on the 

other hand. (and the morality pmsupposed in it) is universai and. thus. applicable in al1 

places ai al1 times. He States that principles of natural law 

wauld hold good. as principles, however extensively they 
were overlooked. misapplied. or defined in practical 
thinking, and however littlt they were recognized by those 
who nflectively theorize about human thinking. That is to 
say. they would 'hold good'just as the mathematical 
pnnciples of accounting 'hold good' even when. a s  in the 
medieval banking community . tbey are unknown or 
rnisundct~tood.~~ 

Thus. unlike Raz. Finnis' normative account of Iaw 'holds good' in al1 human societies and 

at al1 times. So Finnis can make daims about the normative grounds of law which are 

general, w hile Raz can not. 

Fimis' account of' law is in the tdition of natural Iaw philosophy in the sense that 

it emphasizes basic human goods which arc universal. But Finnis' account differs from 

Aquinas' natural law philo~phy in thme signifiant and intemlatcd respects. Flist. Finois 

emphasizcs that his naturai law philosopby is not b e ~ d  on a ieleological account of nature, 

but it not ai al1 clear t h t  Aquinas' natuml law philosophy is n a  based oa a teleological 

account of nature in gencral and an account of human nature in pnrtic~lar.~O One of the 

69 m, 24 
Ralph ~ e l n e t n ~ .  in Elbjca T-8: -y of Th- . . 

m. argues that Finnis a d  Grisez fail to sa that tbe is-ought pWcm is not applicable 
to Aquinas' philosophy because of difierences in bis account of what 'is'. Sec Choper 3 
of this book. Finnis and Gtiwz do respond to Mclnerny in "Tût Basic Riaciples of 
Naairal Lw: A Reply to Raiph Mclnemy." M W ,  Vol. 
26 ( 19e 1) pp. 2 1-3 1. But thcy rcspond by distancing theit position fmm Aquinas'. 

Henry Veatch and Joseph Rautenkrg also aque tbit one of the ways in 
whicb Aquinas' ariural Iaw philorophy differs fiwi the moral philosophy of Grisez. 
Finnis and Boyle is  in their accounts of eibicaî knowltdge. For A q u k  (and Aristotle) 
"ethical knowledge is unquestionably W on a kmwledgc ofmauie. and more 



driving forces of Finnis' account of natural law is his insistence that one should not derive 

an ought from an is. It is Finnis' belief in a gap ktween îact and value which motivates 

his claim that natural law is  not derived fmm an account of nature or human nature. But 

there are two pmbiems with Finnis' use of the is-ought distinction with respect CO naturel 

iaw philosophy. First, it i s  truc that, given how facts are often construed. it  is illegitimate 

to derive an evaluation from punl y factud statements. But given a teleological conception 

of nature. it is not clearly illegitimate to derive 'oughts' from how things are. Accotding to 

a teleological understanding of nature. natural things 'move' or 'change' in a direction that 

is perfective of their nature. The acom is  potentially a tne. and given pmper conditions an 

acom will becorne a tree. And, evcn in the case of' an acorn, therc is a sense in which an 

acom 'should' becorne a tm, and if it does not becorne a tm then something has gone 

wrong? But human beings also have potentialiiies: tbey also move and change in a 

direction which i s  perfective of their nature. Al1 humans desin to pedect themrlves; that 

is, al1 humans desire hoppinesr. Humans fail to perfect thcmsclves becaur of 

specifically on an understanding of human natus. for a human king  is an integrel part of 
nature. and possibly of supernature as well." (Veatch and buteaberg, "Does the Grisez- 
Fianis-Boyle MotPl Philosophy Rest on a Mistake" eeview of -CS: A 
A Vol. 44, Junc 1991,820) 

71 Of course, moral 'oughts' apply only to bein~s capabte of rationality (and 
beiags capable of cboosing otbmvise than they do). Thus, kcause human beings cm 
deliberate and choosc actions which mean that tbeir potentiaiities will aot k fulfilled. they 
cm k beld monlly nsponsible for their actions while plants c a ~ o t .  But then is an 
important similarity k t w a n  human beings and othcr living kings like plants. All living 
crcatufes are inclined toward an end dictatecl by their nature. Even human beings natudl y 
are inclincd toward an end appmpatc to theirainire (i.c. the perfection of thcihional - 
capeeity). Even when human kings make the w m s  choicts, they rmke these choices 
b u s e  they desire happines (i t .  perfection of tbeir nature). Thus. dcspite the diffmnce 
in the lond of 'ought' applicable to human beings and the kind of ougbt applicable to non- 
rationai living thingr, a gened point can be ma&: because ends are implicit in a Thomistic 
account of nature. 'oughts' uc dso implicit in an arcount of human nature (or nature in 
gened). Thur, normative !itatements u n  still k &nvd f m  natum if naaire is consinicd 



circumstances andlor kcause they may not know what to do in order to be happy. If there 

is a sense in which people can perfect themselves by doing certain things and if' al1 peopls 

desin to pedect themselves, then clearly they ought to perfonn actions which tmly perfect 

themselves. Thus, the is-ought problem is not applicable to Aquinas because he is not 

deriving oughts from an 'id which is purely factual. 

But therc is a second pmblem with Finnis' appeal to the is-ought gap in order to 

claim chat natural law is not 'based' on an account of human nature. The second problem 

deals wi th an arnbiguity in the notion of king 'based on'. A conception of the 'good' can 

k based on an account of human nature in the sense that human nature is pnor to the 

notion of the 'good' Thus, we can view something as ' g d  because it i s  desired. for 

instance. Certainly, Aquinas and Finnis would agrce that the basic foms of gooâ a n  not 

'good' because they arc desited; rather, the basic forms of good are desircd because they 

are g d .  Thus the notion of 'good' is  prior to desin and inclination. But this does not 

mean that we do not come to know what an ôasic g d s  by understanding human nature. 

Although basic goods are pnor to desire in being or in natun. they may be posterior in 

knowledge (or in how we come to know them as good). In ternis of an orôer of 

knowledge or learning, it  is possible (and. indeed. likely) that we mua fimt understand 

human nature and buman desire kforc we CM come to know what are basic g d s  and 

what is the nature of basic goods. In this sense, the nature and order of basic g d s  may 

k 'bascd on' human natun and a teleological account of nature in general. Thus, Aquinas 

'bases' the order of natural Iaw prccepts on buman natun. He states that 

Since. however. good has the natun of an end, and evil. the 
nature of the contnry. hmce it is that alt those things to 
wbich man has a naturat inclination are naturally 
rpprehended by nason as king good, and consequently as 
objects of pursuit. and thcir contraries as evit, and objects of 



avoidance. Therefore, the order of the precepts of natural 
law is according to the order of aatural in~linations.~2 

Aquinas proeeeds to describe inclinations which are s h e d  by al! living things. inclinations 

w hich are s h a d  by dl animals. and inclinations w hich arc peculiar to human nature. The 

order of the precepts of !aw is based on the ordcr of inclinations. Finnis' response to this 

passage is to say that Aquinas mistakenly injected metaphysical considerations into the 

reconstruction of practicai disc0urse.~3 But it is only a mistake because Finnis fails to see 

that the is-ought gap is not applicable io a teledogical account of nature and because he fails 

to distinguish diffennt senses in which natural law can k 'based on' human nature and 

inclination. 

But. because Finnis separates his account of aatural law from an account of hwnan 

nature. then is a second way in which Finnis' account of natural law diffen from Aquinas' 

natural law philosophy. Because basic goods arc, for Finnis. understood indepndently of 

any order in human desire and inclination. Finnis describes scven basic goods or ends for 

humans which a n  objectively equal: and. thus, people should respect ail of the basic 

goods in their actions, ngardless of which goods they may desire or feel inclincd to prefer. 

This is very diffennt from Aquinas' account of the ultimate good. Aquinas argues that the 

one ultimate end (Le. an ultimate mason for secking anything at ail) is bappineû. All 

human kings desire happiueu k c a w  hsppimss is what is  tnily perfective d human 

nature. Because humans am by nahm rationd (this is the distinctive mark of out 

humaaity), it is tôt pedectioa of our rational nature whicb is out highcst perfection. Thus. 

the contemplative life is for Aquinas the most happy life. But this does not mean that 

72 St. Thomas Aquinas, -, I-II, qg. W. aa.2.637. 
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everyone should spend al1 their tirne thinking. To Say tbat the perfection of our rationality 

is the highest value is not to say that there an not otber intrinsically valuable goods: but it 

d a s  mean that al1 other g d s  (like lire and companionship) must be understood as good 

of a nitional beiag. The 'good' or end for human ttcbeings has a hierarchical structum 

because Aquinas bases the order of 'goods' with a cornplex. hierarchical account of human 

nature. 

The diffèrence in the account of ' g d  and i ts relation to human nature (or a 

teleological account of nature) can k attribut4 to a third differcnce in the philosophical 

approaches by Finnis and Aquinas. Finnis empbsizes the analysis of the Ianguege of 

morals in his account of natural law. while Aquinas hrings in metaphysical and empincal 

observations about human nature and action in his m d  philosophy . Veatch and 

Rautenberg d e d k  the consequence of this empbasis on the language of morals. Because 

Finnis emphasizes the language of morals, be cornes up with a concl Won sirnilar to one 

that Ham cornes up with; if what is tmly distinctive of the laaguage of morals is its 

univedizability (that 'ougbts' apply to ail people), thcn emphasis on desim and 

inclinations is not relevant to rn0rality.~4 As a nsult. Fmnis describes goods primarily in 

terms of reasons for action and independently of desire or inclination. ln this way . Finnis' 

account of 'good' has mon in common with Kantian duties tâan with Thomistic g~ods.~s 

Basic human goods. for Finnis, an to be respectai even if tbey ue not desired. Thus, 1 

can ask of Fianis, why should 1 respect the good of luiowledge when 1 have no desire or 

inclination for kmmledge. while 1 cannot ask Aquinus wby 1 should punue b l e d p  

(kcause. by Aquinas' account. we desin perfection of' out nature. i.e. knowledge. 

74 Veatch and buteaberg, 'Das the Grisez-Fimis-Boyle Mo& Pbilasophy Rest 
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whether we know i t  or not). Thus. not only i s  Finnis' theory of law in keeping with 

contemporary philosophy of law, but his approach to ethics is also much more in keeping 

with contempomry ethics than i t is with the Thomistic appmach to morality . 
But becaur Finnis sbnrcs many assumpions with contemporary ethics. many of 

his main conclusions about morality will remain unconvincing. The stnngth of Aquinas' 

natural Iaw philosophy is in its metaphysical grwnd. Not only was bis moral philosophy 

consistent with his metaphysics. his moral philosophy was also rcinforced by it. Without 

this metaphysical gmund. Finnis must appeal to the self-evidencc of basic goods. But even 

if 1 accept that the basic goods are self-evident (and this is certainly a controversiai point), 

why must 1 accept that the= is no objective hierarchy among goods? Finnis stems to ihink 

that an objective hiemrcby is netded in otder that everyone should respect al1 of the basic 

go&. But only if an objective hierarchy of goah implies that 'lower' goods are treated as 

purely instrumentai will it follow that people should not respect al1 the basic goods.76 

Aquinas' hienuchical accwnt of g d  is a counter-example to Finnis' argument. Thus. 

rinnis' nitionale for klieving that thm is no objective hierarchy seerns to be bascd on the 

mistakcn belief that an objective hicnrchy implies that 'lowef goods arc purcly 

instrumental. rinnis also seems to argue that the basic goods are objbctively equd because 

they a n  not reducible to any one g006 But, again. if we consider Aquinas' account that 

the perfection of our rationai na tun  is the highest g& this does not mean that the 

pmrrvation of life, for instance, is reducible CO rcsson; it simply means thst ahct goods 

- -- 

76 Rdph Mclnemy maka this point in 
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9f . He states. "whether the acctptance of an objective hierarcby among 
h w e s  me of a buis for forbidding acting d i d y  a y i a i i  a basic vduc is 
not evident. Only if the hiemhy mduced a bwic good to merely ios~mental status would 
this follow." (lbid.. 58) 



must corne under the guidance of mson in otder to be constituents of the human g 0 d 7 7  

lf the rationale for believing that the basic g d s  a n  objectively equnl is undennined. can 

finnis appeal to self-evidence? Although it may k uncontroversial that people can desire 

each of the ùasic goais for its owa sake and that you can find some person to 'treat' eecb 

good as the highest. i t  i s  by no means self-evident tbat they are al1 equally high. It is by no 

means self-evident, as Raz shows, that compnhensive or basic goods are even 

comparable. 1s i t  nally self-evident that play is as valuable as life? Is it really self-evident 

that any basic good is as valuable as practical reasonableness? Thus. it seems that Finnis 

canot support his belief thai the basic goods are objectively equal. 

But t h m  is another problan w ith the justification for Finais' account of m l i t y  . 

He argues that his natural law philosophy is not based on a teleological account of nature or 

hurnan nature by showing that the basic foms of gooâ are not denved. But the basic 

Foms of good are not rnorality as such. The basic foms of good are what makes actions 

intelligible. and not, wiihoui qualification, what makes actions moral. Morality (and moral 

oughts) i s the product of the requircments of practical rcaso~bleness since these 

rcquircments provide the pmper orientation to the other basic goods. But what is the 

justification for the requinmenu of praciical msonablcness? Why should we klieve that 

the nquirements of practical msonableness an not cultudly relative? Finnis implicitly 

seems to suggest that by following the rquinments of practical ressonableness. one 

remains open to 'integral human fulfillment". Tùus, Finnis stems to justify the 

univcrsality of the nquircments of prpctical nssonableness by appmling to "intepl human 

fulfillment". But what is lacking in bis account of natuml Iaw is an enplmation of the role 

Mph Mclnnùy d e s  this point in 
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of integral human fulfillment and how reference to it justifies the univemlity of the 

nquinments of pmctical reasonableness. Further, it seems that refemnce to "integral 

human fulfillment" would imply an essential relation between mord oughts (the 

nquircments of pmctical nasmableness) and a teleological account of human natum. 

Without more elaboration on the nature of "integral human fulfillment" and its role in 

justifying or explaining morality. Fianis' account of morality (and, in particulsr, the 

universality of the mquiremmts of practical reasonableness) lacks both justification and 

explanatioc. 

Finnis' account of function, fonn and manner of law is almost identical to the 

accounts given by contemporary legal pdtivists. The only diffcrence baween Finnis' 

account of law and the accounts givm by contcmprary legal positivists is nfcrence to the 

common good. Finnis argues that this rcfcrence to the common good in his account of law 

is not some edded-ai katurc of his account of law . Wi thout an appeal to the common 

good, an account of the function. fom and mattcr of Iaw is arbitrary. But i s  it true that the 

accounts given by mtempotay legal positivists are arbitrary in the way Finnis suggests? 

Thm are two possible responses contemporary legd positivists can give. Fint, they could 

argue that thcir choicc of co~~: tp ts  like rules and autbority is justüicd kcause of its value in 

furthering theoretical inquiry and moral delibemtion. But. as we saw in the prcvious 

chapea. the accounts given by contemporary Iegd p i  tivists have limi ted theoretical value 

because of their fonnal cbaracter. But. second, contemporary legd postivi sis could argue 

that ihere is an impîicit justification for th& f o m l  accounts of law; namely. that an 

account of law in tem of tules and authority is themtically valuable because it is inutml 



with respect to diffennt conceptions of morality.'* The question becomes whether it is 

theoretically more valuable to pmmt an account of law that is neutral with respect to 

diffennt conceptions of moraiity or whether it is more valuable to present an account of law 

with reference to the 'right' morality. It scems that i t is more valuable to pnsent an eccount 

of law with refetence to the nght morality (since such an account could deal with both 

formel and substantive elements of law). if it con k shown to be tôe right morality. But, 

because Finnis' account of morality lacks justification (and. indeed. he cannot show that 

the requircments of practical rcasonableoess am universal). bis project of providing a 

general account of law (involving a general account of the normative grounds of law) is 

undenninecl. 

Finnis comctly saw that an account of law. in otder to be both general and 

theoreticall y valuable. must pmvide an account of the grounds of nmativi ty of law and 

the function of law. He also saw tbst such a gencral and tbeorctically valuable account of 

law nquind a distinction k t w e m  nght and wrong conduct (or rational and imtional 

conduct) which is not relative to place a d  time. His naairal Iaw philo~ophy seemed CO 

provide a theory of law which is in kceping with contemporary philosopby of law and yet 

deali with more subsîantive issues a h t  the #rounds of the normativity of Iaw. 

fB Bentham's lepl positivism ptobably docs not have this implicit justification, 
since the uliimate justification for bis account of Iaw is is most likcly bamî on utilitarian 
pnnciples. But even this implicit justification gîven by contcmporary lcgd positivists may 
be ultimatcly based on an appeaî to the m d  principle of tolemna characteristic of liberal 
moraiity. 



But the problems that faced legal positivists in their accounts of law were 

encountered by FInnis in his ethics. Focus on the language of momls takes the ground out 

from under a moral theory which seeks to provide universal moral principles. Without a 

gmunding in human natun and metsphysics. Fimis is left with a fonnal account of good 

with no dation to desire or inchation. or to human natun. He is also left witb an appeal 

to self-evidcnce in order to justify not only the existence and natun of the basic goods, but 

also thcir objective quaiity. Furiher. his account of the rquircments of practical 

reasonaMeness secm to k jwificd by iiefennce to integral human fulfillment. Becauee 

Finnis wants to separate metaphysicd issues from moral issues, his account of integral 

human fulfillmcnt is empty and. thus, canaot justify the content or the universality of moral 

principles. And. if his account of morality (and its universality) lacks justification. so does 

his general daims about the nature of law . 



Conternporary philosophen of law sharc many assumptions about the nature of 

philosophy and the nature of social practices. Conternporary legai philosophen assume 

that the aim in philosopbically studying legd practice is to make gemral. explanatory claims 

about the nature of law. Even philosophers like Dworkin andyze concepts in order to 

make general clairns about legal practice. Philosopbers of law also assume that social 

practices. including their own philosophical practice, a n  normative practices. The fact that 

social practices like law are normative means that the philosopher must takc account of the 

normativity of social practices in providing an adquate philosophical account of them. We 

have seen that what distinguishes contemporary legal positivism from more traditional 

foms of legal p s i  tivism is tbe attempt to characterize law as a normative practice and not 

as a mercly coercive one. The fact that philosopby of lew is itsclf a nmative practice 

mcans that the adequacy of compcting accounts of law must bc assessed witb refemnce to 

the nonns that govem philosophical inquiry. But, as we have seen, what is often not 

explicitly discussed by contemporary legal theorists a n  the noms which govern 

philosopby of Law. 

In ordcr to sec what nonns do govern the contemporary philosophical study of law 

(and how contemporary accounts of law should be evaluated), more necds to k 

understoad about the way contempoiay philosophem app-h the study of law. In 



Chapter 2. we have seen that contemporary theonsts share assumptions about how they 

should appmach the philosophical study of social practices like law. Generally spaking. 

philosophers try to braeket-off or put aside metaphysical or ontological disputes and focus 

iostead on the analysis of language or concepts. Tbey believe that a gened account of law 

can be produced thmugh the analysis of concepts and an examination of the implications of 

this analysis. As we saw. coatemporary foms of natural law philosophy fan be 

distinguished h m  more traditional foms by their insistence on rpiuating metaphysical 

and ontological questions f m n  ethical and political questions. Finnis often appeals to the 

Humean position that an 'ought' cannot bc derived from an 'is' to argue that a natural law 

ethics cannot be based on metaphysical assumptions about nature or human nature. Thus. 

contemporary natural law philosophers share with contemporary legal positivists the 

assumption that an adequate understanding of law can k achievcd without a discussion of 

metaphysical or ontological issues. A general and philosophical understanding of law can 

be ac hieved through the anal ysis of concepts. 

But w het do conternporary philosophers of law mean by conceptual anal ysis? in 

Chapter 2, we have seen w hat the anal ysis of concepts is  not . Rrst. the anal ysis of the 

concept of law does not simply involve supplying the necessary and sufficient conditions 

for the use of the word 'law'. The locus in analyting the concept of law i s  not simply 

showing in what contexts the woid 'law' is used, but in understanding and explaining the 

nature of law. Such a philosophicd understanding may mean (and oficn would mean) that 

some lep1 participants arc using the word 'law' incomctly. &cause legal participants like 

judgcs, Iawyers and citizcns can practice Iaw withwt a more reflective undersisnding of 

tbeir own pmctice (and. indeed, their use of the wotd 'Iaw' is govemed by sometimes v e q  

namw practicd concerns ratber tban theoretical concerns), k i r  use of the wod ' 1 ~ '  



cannot be the sole criterion for assessing a philosophical analysis of the concept of law. 

Although the analysis of concepts involves examining "the standard uses of relevant 

expressions"'. it d a s  not consist solely of an enumeration of these standard uses or an 

enumeration of the conditions for these standard uses. A philosophical understanding of 

the practice of law must pnsuppose the unnflective understanding that legal participants 

possess; but it must involve more than a description of the unreflcctive understanding in 

order to be philosophical. 

Second. the analysis of the concept of law does not simply involve providing a 

repnsentation of legal pmctice. Contemporary philosophers of law follow Han and 

Bentham in criticizing as overiy simplistic a strsigbtfonwaid comspondence between 

wods like 'law' and reality. An analysis of the concept of law does not simply involve 

providing a linguistic picture of the practice of law which can be a s e s r d  by simply seeing 

whether the description %ts' reality. In Chapter 2 we saw tbat to view cmtemporary 

philosophy of law in this way is to distoit not only the way contemporary philosophen of 

law approach the study of law but dso the way differcnt accounts of law are assessed. 

Although analyses of concepts of law ate descriptive in the sense that they must take 

account of the concicte practices in w hich these concepts anse and an situated, the Pim of 

concept~l analysis is  to explain and understand law rather than pmviding a linguistic 

nflcction of legal practice. 

In the previous chaptem. we saw that the accounts of law given by contemporsry 

legal philosophen consist of two parts, and, because of this, diffemt accounts of law can 

be assessed in two ways. Fint. coatemporary accounts of Iaw involve the anal ysis of 

concepts. Conceptupl analysis involves not only expîaining or elwidating the meuiing of 
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concepts. but also explaining or elucidating the implications of this analysis. Thus. we can 

assess different accounts of law by seeing whether they are internally consistent (that is, 

whether the alleged implications do in fact follow fmm the conceps so analyzed), as well 

as whether or not they do justice to their subject-matter. Whether an analysis of a concept 

does justice to its subject-matter is, as we shall see. a problematic question. It is 

problematic kcause, as we have just notice& concepual analysis is not straightforwardly 

descriptive of either practices or linguistic usage. But we shall corne back to this question 

in the next section. For now. let us briefly consider the intemal consistcncy of diffennt 

accounts of law. In t h m  cases. 1 have argued that the conclusions which philosophers 

have attempted to justify through the analysis of concepts did not follow fiom their 

respective analyses. First. Dworkin argued that. b a r d  on a proper understanding of the 

concept of interpretation, both the judge and the legal theonst in their interpretations of the 

law must appeal to moral pnnciples in order to morally justify the law. In Chapter 1, I 

have shown that Dworkin cannot support his conclusion tbat the descriptive and morally 

normative elements of legal thcory and legal practice are inextiicably connected by 

appealing to his understanding of interpretation as ~constmctive". in other words. I have 

argued that Dworkin's conclusions about law and legal theory do not follow fmm bis 

analysis of the concept of interpretation. Second. one of Raz's strongest arguments in 

support of exclusive legal positivism is b a d  on an appeel to the concept of authority. In 

Chaper 4.1 have shown that Raz's exclusive legal positivism cannot be supported by his 

analysis of the concept of autbodty. Both Dwoikin's and Raz's account of law 

cnticized kcause their stmg conclusions about the relation bctwrm law and modity did 

not follow fmm their analyses of key concepts of Iaw. Rndly. in Chapter 5 we a w  thai 

Finnis' attemp to p v i d e  a gcneml account of the nomiativity of law was undemhed by 



his analysis of the concepts of basic g d  and practical reasonableness. &cause he could 

noi show that the requirements of practical reasonableness (i.e. morality) are not culturaliy 

relative, his analysis of practical reasonableness could not support bis general claims about 

the nonnativity of law. Thus. contemporary accounts of law can be assessed by appealing 

to a nom of consistency, and seeing whether conclusions can be supponed by (or do 

iodeed follow from) the analysis of concepts. 

But there is a second part in understanding and evaluating contemporary accounts 

of law. Contemporary accounts of law must also involve some justification for the 

concepts chosen for analysis. As we saw in the preceding chapters. diffennt philosophen 

of law focused on diffennt concepts: hvorkin f'ocused on the concept of interprctation, 

Hart focused on the concept of nile (and the rclated concept of nile-following). Raz 

foeuxd on the concept of authonty. and finnis focused on the concept of practical 

rationaiity. Each philosopher believed that the concept thet he analyzed was important for 

the task of understanding the nature of law. Explicitly or implicitly thcre mut be some 

justification for focusing on the concepts that are analyzed. As we saw in Chapter 5. 

Finnis argues convincingl y tbat anal ytic jurisprudence cm on1 y escape methodological 

arbitrariness by presupposing evaluations in the selection of conceps.2 He argues that 

only contemporary natural Iaw philo~ophers make explicit the nasons why they foeus on 

the concepts they do; he states 'Natural law theory tries to do opnly, cnticdly. and 

discussably what ma t  aher anaiytical and descriptive theonsis do covettly and 

2 Finnis also argues that evaluatioos are presupposcd in the formation of concepts. 
1t is not clear what kind of evahations Finnis thinks a n  pesupposcd in the formation of 
concepts. But what is dear is t h t  this issue cm only k dccidcd if it cm k detehned 
what it means for an analysis of a concept to do justice to its wbject-matter. I shall 
considet these issues in the next section. 



dogmatically."~ut. as we saw in Chapter 2. Han does provide some justification for the 

concepts he chooscs to analyze. He States. 

if we are to make a reasoned choice between these concepts 
[offered by Natural law theonsts and legal positivists 1, it 
must be because one is superior to the oiher in the way in 
which it will assist our theoretical inquiries. or advance or 
clarify our moral delibentions. or both.4 

Generall y speaking, an account of law (and the importance of the concepts chosen for 

anal ysis] is evaluated by nference ro its theoretical value, that is. its value in furt hering 

theoretical inquiry and clarifying moral deliberaiions. Finnis would not lind fault with this 

way of describing the importance or significance of concepts of law. Thus, we can assess 

competing accounts of law by seeing which account is useful in overcoming confusions 

and misconceptions in out theoretical discussions about law and in our moral deliberations 

about law. 

In Chapter 3.1 examined Hart's account of law. It was shown that although Han's 

account of law does not suffer from the intemal inconsistency that Dworkin's and Raz's 

accounts suffer from. he ends up with an account of law which bas limited theoretical 

value. But in the process of assessing the theoretical value of Hart's account of law . two 

further assurnptions about the nature of conceptual analysis emerge. These two 

assumptions. togethet with his pneral understanding of the nature of legal philosophy. 

force him to choose behween a nlativistic account of law and a gened and formal account 

of law with limited theoreticai value. In this conclusion, 1 will examine the two 

assumptions wbich emerge from the evaluation of Hart's account of law and show that they 

lead Han to choosc what is for hhim the lelr~er of two evils, namely, a formal account of law 

3 John Fianis, "Intniduction" in NrurJ, xii. 
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with limited theontical value. But 1 will also generalize this criticisrn by arguing that these 

two fuiiher assumptions guide contemporary philosophy of law in general. Thus. because 

of some shand assumptions about the nature of philosophy, contemporary philosophy of 

law in general is lexi to ch- between two altematives which have limited philosophical 

value; they must choose between a rclativistic account of law or an extnmcly formel 

account of law. Only by challenging the basic assumptions which guide contemporary 

philosophy of law. cm a genuine alternative be found. In the final section of this 

dissertation. 1 will argue that the= is a more promising way to do philosophy of law by 

showing how an alternative appmch challenges some of the basic assumptions in 

contempocary philosophy of law . 

Two fuder assumptions emerge fmm Our enamination and evaluation of Hatt's 

account of law. The first assumption hm its ongin in a Wittgensteinian understanding of 

philosophy and social sciences5 and it explains how concepts should be aaalyzcd. 

Concepts in general should be undentood end analyzed as situated wiihin the prsctices in 

which they arise and occur. Concepts of law, for instance, should not k undemtd apart 

fmm the practice of law and the participants who use them. Thm an two rcwns why the 

analysis of concepts should be understood in this way. Eint. because philosaphy of law 

involves the philosophical study of a social pnctice, and social practiccs and human 

5 As wc saw in Chspter 3. Hart reccivcd this WittgensteiDian understanding of 
pbilosophy and socid mences through Peter W~nch. Of course, it is pauible that Winch's 
understandias of Wittgenstein is not Wittgenstein's understanding of philosophy; but, for 
our purporcs. all wc aeed to know is the Witt~enricinian understanding of philosophy that 
Hart nceivcd from Winch. 



behaviour have a meaning and intentionality that the behaviour of physical objects do not 

possess, the philosopher of law must take account of this 'intenial aspect' in order to take 

adequate account of social practices. This means that the often unreflective understanding 

of their own activity that practitioners possess should provide the basis for a more 

refiective. philosophical understanding of the practice. But t h e  is also a second reason 

why the analysis of concepts should be understood in this way. Wittgensteinians like 

Winch argue that when philosophy in general bas gone wrong i s  when concepts are treated 

in isolation or abstracted from concnte praciices. Plato's realm of forms and Descartes' 

ego may be dramatic examples of the isolation and nification of concepts, but they have a 

subtle and. for Wittgensteinians like Winch, a subversive influence on cootemporary 

philosophical minds. In this way. Wittpnsteinians share with William James an 

opposition to "vicious abstractionism" and argue that philmphy musc undentand concepts 

as they 'work' within concrete social pactices. 

As we saw. boa in Chapters 2 and 3, Hart agrces that concepts should k andyzed 

and understood in the social contexts in which they are situated. He descriks the 

importance of malring distinctions and anal yzing concepts wi  th an eye to " ... the diffemt 

ways. oome nflecting differcnt fomis of human life, in which Ianguage is used."6 He also 

States t hat , 

many important distinctions. which aie not immediaiely 
obvious, ktween types of social situation or rclationships 
may best be brwght to light by M exmination of the 
standard uses of the relevant expressions and of the way in 
which these depend on a wcial conte*. iteelf often Ieft 
unstated? 

6 H.L.A. Hart. q o ~ u r i r ~ n i d c n c e p n d  2- 
7 a 1%1. v. 



Han stresses the need io analyze concepts with reference 10 the concnte practices in which 

they are situated. But. moreover. Hart's account of the existence of niles and the 

normativi ty of law involves enplici t refercnce to the way participants view their own 

practice and the language they use. He States that the existence of niles is shown by the 

critical reflectivc attitude to certain patterns of behaviour as a 
common standard. and that this should display itself in 
cnticism (including self~t ic ism).  demands for confonnity 
and in acknowledgments that such criticism and demands an 
justified. all of which we Wnd in their characteristic 
expression in the normative teninology of 'ought'. 'rnust' 
and 'should'. 'right' and 'wrong'? 

Hart appeals to the intemal point of view of Iegai oolcials in order to characterire the 

nmativity and existence of a legal system; because legal oflicials treat laws as standards 

of criticism and use a normative vocabulary when taking about the law. laws am noms for 

judgment and khaviour. He iakes account of the normativity of law by stressing the 

attitude and languagc of legal ofkials. The unnflective understanding which legal 

participants possess kcomes the basis for Hart's account of law . 
The second assurnption which emerges fmm the examination and evaluation of' 

Han's account of law is perhaps one of the central assumptions of analytic philosophy; the 

idea that questions and issues whicb can be distinguished should be treated and u n d e n t d  

separatel y. The underl ying idem is that the w hok can be ôcst understood tbiough a careful 

examination of the parts. A complex phenomenon like law can only k u a d c n t d  when 

aspects of this phenomenon an distinguished and undcrstood rpamtely. Questions about 

what is the case should be distinguished and tmated scpatatcly from questions about what 



ought to be. And with respect to what i s  the case. metaphysical questions about nature and 

hurnan nature should be disiinguished from empirical questions. 

Distinguisbing a 'descriptive' account of law from a morally justificatory account of 

law is the comerstone of legal positivism. and Hart's contemporary version of legal 

positivism is no exception. Fu~her .  as we saw in Chapter 2, Han attempts to put aside 

metaphysical issues (even whcn he characterizes traditional natural Iaw philosophy) when 

he deals with questions about the existence or nature of law. But Hart goes further and 

attempts to distinguish more substantive questions from the question of the existence and 

nature of law. As we saw in Chapter 3, the significance of the rule of recognition is that it 

enables him to take account of legal validity without refennce to a groumi of validity which 

would transcend legal rules. The nile of recognition cnables him to separate issues of legal 

validity from some possiôiy metaphysical and moral issues about some entre-legal gmunds 

of the validity of laws. Further. his attempt to deal with the nomativity of law invol ves 

separating a factual issue (that legal oflicials do in fact treat laws as noms) fmm a more 

substantive issue (the grounds for the normativity of law or the rcasons why legal officiais 

do or should trcai laws ps noms). Thus. it is clcar fmm Chapter 2 Ihat these two 

assumptions guide Hart's account of law . 
It is the fact Chat these assumptions guide Hart's aceount of Iaw that leads him to a 

f'onnal account of law with limited theoretical value. The first assumption basically means 

that his understanding of law (and bis analysis of concepts of law) must k ba rd  on the 

unmflective understanding of lep1 practitioners. Concepts mua be understood in ternis of 

the context in which they arc situated. But how can a more rcflective undecstanding of' a 

practice (and a philosophical andysis of a concept) k achieved if tbe basis for this 

~flective understanding (and this philosophical anaiysis) is the unrcfleetive understandin# 



which participants posrss? In other words. if the analysis of the concept of' law is based 

on how participants use the word and view the practice. how can we conclude anything 

more than how participnts use the word and view the practice? 

If Hart is to achieve a mon dective understanding of the practice of law then he 

must pose questions which participants may not have considered. But then i t  would k 

even mon questionable to appeal to the way participants use words and view their own 

practice to answer questions which they themselves have never considered. Perhaps by 

examining the urueflective understanding of parkicipnts a philosopher could determine the 

seemingl y more reflective understanding of how concepts 'work' w i thin a social practice. 

But the fact that participants in diffemt lcgal systems view their own practice in diffemnt 

ways means that the thmt of relativism is very red for a philosopher who equotes the 

meaning of concepts witb the way in which concepts 'work' in concmte practices. The 

on1 y plausible w ay to escape relativism wi th respect to the mcaning of concepts of law is  if 

meaning is grounded in some shared ways in which legal participants understand their own 

behaviour. Thus, Hart makes extremely formal claims about law in oder to make his 

claims general and non-relative. His accwnt of law focuses on the very general claim that 

law is normative (and not mmly coercive) and its nomiativity can k undentood in ternis 

of' rules. Further, his understanding of niles and rule-f'llowing is bascd on some fairly 

uncontrovmial claims about the way legal officials view niles. hpirically speaking, legal 

participants in different legal systems and even in the spme leyl system rnay disrgrce abut  

the grounds for the nomtivity of Iaw, but they do not tend to disagrne abwt the fact that 

lepl officials tmt the Iaw as standards for criticism. Hart's account of the nomativity of 

law is format with respect to the gmunds for the nomativity of law. Thus. kcause Hart 

undeniands the meaning of concepts in &mis of the w o k  they do in c ~ ~ ~ t c  p ~ c t i c c s  he 



can only escape nlativism (and succeed in making general claims about the law) by putting 

aside more substantive issues and making fomal claims about the law . But it is these more 

substantive issues which seem to distinguish a philosophically valuable understanding of 

law from the unnfiective understanding which participants pwsess. Thus. the fomal 

account oïlaw which Hm ends up with may k more dect ive  because it is mow general, 

but it lacb the substantive content nceded if it is to k theorctically valuable. 

The second assumption that guides Hart's account of law provides further support 

for bis formal account of law. Basically the second assumption means that questions and 

issues which can k distinguished should be treated and understood separately. Thus. 

issues about the gmunds for the m a t i v i t y  of law con be distinguished fmm the Tact that 

laws a n  treated as n o m  by legal orticials. Conceiving of law as a self-contained and self- 

generating system of rules is attractive because it enablcs us to distinguish questions of 

legal validity from psibly mctaphysical and moral questions about the more ultimate 

grounds for this validity. But ail chis separating of questions means that more substantive 

questions (and often more traditional philosophical questions) a n  distinguished fmm less 

contmversial and empirical claims about the way people tend to view the law. The rcsult is 

an account of law w hich may be less cwtmversial than tmdi tional accounts. but has limi ted 

theoretical value because it has effcctively put aside most questions of philosophical value. 

But can this cnticism of Hart be generalized to contemponry philosophy of law? 

Do these two assumptions guide contcmporary philosophy of law in gcneral? Becaur 

contemporary legal positivists arc gmtiy iPnuenced by Hart's work, it is fairly e u y  to set 

that they sbam these two assumptions. Obviousl y, cmtcmporary legal pdtivisb ammpt 

io distinguish questions about the existmcc of Isw from the issue of its moral justification. 

Furiber. cmtcmporary legd positivists tend to undentund conceptual analysis as quiring 



thcm to situate concepts within the practices in which they anse. As we saw in Chapter 4, 

Raz appeals to the way legal participants view their own practice and the way they use 

words in order to explain the meaning of concepts. For example. to argue that the law 

claims to be authontative, he appeals to the fact that we cal1 oEicials "authorities" and the 

fact that subjccts act as if they ougbt to obey even bad laws while they are in force? This 

indicates that the analysis of concepts (and the meaning of concepts) must be based. at least 

to some entent. on the unnflective understanding the participants possess. But d a s  this 

mean tbat othercontemporary legal poaitivists like Raz arc faced with the same choice as 

Hart: that is. does the fact that these two assumptions underlie Raz's appmach to 

philosophy of law meon that he is forced to cboose ktween relativistic account of law and 

a formal account of law with limitcô thcotetical value? 

Consider Raz's account of the authonty of law. Raz attempts to undeatand the 

authontative nature of law by situating this concept within the concrete pnrtices in which it 

&ses. In other words. in order to give a proper analysis of the authoritative nature of law 

(which is not viciously abstract), such a concept must bc understood as situated within 

concnte practices. But a problem emerges. Legal participants in different times and 

differcnt places scem to have very diffcrent conceptions of autbority and. especially. 

different conceptions of the grounds of authority. How can Raz provide a general account 

of the authontative nature of Iaw giva the apparent relativity of the "interna1 point of view' 

of participants? Basically, what Raz ends up doing is providing an extremely f m a l  

account of the authoritative nature of law. His account is  fomal in two icrpects. Firg. 

becausc he descri bcs the authoritativt nature of law in tenns of i ts 'daimn to bc 

authoritative. Raz's account of the authoritative natun of law is fomd with rwpect to 

9ALM. 30. 



w hether the law actuall y is or was authoritative or noi. Thus. it is irrelevant for his account 

of law that for citizens of the Roman Empire. for example, the law was an authurity. while 

many citizens in contemporary liberal societies may not even tnat the law as an authority. 

It would even be inelcvant if citizens had at some time and place viewed the law and legal 

systerns as evils to be avoided, as long as it makes sense generall y to say that law "claims" 

to be authoritative. Because bis account of the authoritative nature of law is formal with 

respect to whether or not the law and lepl  systems are or wen authoritative. it is equally 

indifferent to histoncal changes in people's understanding (and possibly the nature) of 

authonty. The fact of the Enlightenment. and the changes this movemcnt made to out 

understanding of authority (and to the nature of specific kinds of authorities) is imievant to 

Raz's fonnal account of law . 
But Raz's account of the authoritative nature of law is not only forma! with respect 

to whether or not lepl systems are (or have ben) authoritative, it i s  also fonnal with 

respect to the grounds for the lcgitimacy of authority. In other words. Raz's account of the 

authoritative nature of law is independent of whether or not law should be trcatcd as an 

authority (and equally apostic about the possible gcwnds for tnating the law as an 

authority). Raz is not unaware of the fact that people disagm (and have, et diffenat times 

and places disagrced) about the gmunüs for legitimate authority. In fact, the grounds for 

the legitimacy of authonty is the traditionai subjcct matter of political philosophy. Raz can 

ody have a general account of the authoritative nature of Iaw wbich &scribes Law as it is 

rather than describing law as it ought to be. if his account is f o d  with respect to the 

gmunds for legitimate authority. 

In d e r  to have a germai account of Iaw. Raz must describe the autboritative 

of law in a general and formal way; but, as we saw in Chapter 4, it is k c a u r  of the 



fonnality of the concept ofauthority that his exclusive legal positivism could not be 

supported with relerence to it. Such a romal account of the authoritative natun of law 

(and thus such a formal account of law) provides no reasons why the law's function as 

mediator must exclude other functions that law may perform; or, in othcr words, Raz's 

formal account of law cannot show why the lsw's c l a h  to be authoritative is  more essential 

to its natun than the law's daim to educate. for enarnple. But as we saw in Chapter 4, if 

Raz attempts to beef up his account of the authoritative nature of law (in order to provide 

reasons why the claim to be authontetive necessarily excludes other functions of law), then 

Raz ends up with a traditional account of authority which is relative to some places and 

m e  times (with the paradigm place and time king the Roman Gnpirc and the extnmely 

problernatic place and time king contemporary likral societies). 

Even in Chapter 5, we saw that Raz clead y situates concepts of momlity within 

concrete social practices. He States. "the principlcs of' political morality themselves grow 

out of the concrete expcriences of a particular society witb its own institutions.* l It is for 

this nason that he concludes that " k i r  validity i s limiied by their background." ' 1  In 

oraiitv of Fretdom, hc cleatiy sees chat because concepts of morality have their meaning 

in concrete social practices. bis moral justification of law can only be valid in context of 

contemporary liberai society ( a d  it is for this nason that the moral argument h m  cannot 

support his general daims about the authoritative natun of lew). Thur. in Raz's writings. 

we can see not only the same two assumptions which guide Hart's W O ~ ,  but we can also 

see how these two assumptions can lcad to two consequences (a wlativistic account of the 

meaning of concepts. and a formol account with limited theoretical value). 



Although i t is fair1 y easy to see that contemporary natural law philosophers li Le 

Finnis share with contemporary legal positivists the same two assumptions. it is  not so 

easy to see that these two assumptions have the same deleterious effects on their account of 

law. But I will show not only that these two assumptiais do in fact guide Finnis' natural 

law philosophy. but also that similar problems arise for the account of ethics which 

grounds his theory of law. ln Chapter 5, it  was shown that contemporary natural law 

philosophers attempt to be mon palatable to modem minds by arguing that their account of 

natural law is not based on a teleological account of nature (or any account of nature at all). 

Finnis argues that issues about what ought to be must be distinguished from issues about 

what is the case. In Tact avoiding the suppordly illegitimate leap from is to ought is one of 

the distinguishing and guiding featuns of contemporary natural law philosophy . Further, 

Finnis and other contemporary natural law pbilosophers shan with contemporary legal 

positivists the view that philosophy promds through the analysis of concepts. Both in his 

account of momlity and in his account of the manner, rom and function of law, Fimis 

appeals to the language used by people (and their unreflective understanding) as a basis for 

his natural law philosophy. Thus. it i s  clear that Finnis &am with contemporary legal 

positivism, at lcast to some extent. the same two assumptions about philosophy. But it is 

much harder to sce what effcct this has on Finnis' account of law, btcause these 

assurnptions affect his account of law only indinctly by affccting his account of morality. 

As we saw in Chapter S. fimis argues that nstural law cannot be based on an 

account of nature because an ought cannot b! detived h m  an is. But what FInnis 

effectively does is show that the evalusiive substratum of al1 prsctical judgmenb or the 

basic fonns of g w d  are underivcd and self-evident (thus, they q u i r c  explanetion and 

elucidation but w t  justification or derivation). Thcr basic fomis of g d s  ultimate 



rasons for actions. and. as such. they rationally motivate us  to choose actions which 

panicipate in these basic forms. Momover. the= is no hierarchy of basic goods since none 

can be nduced to an aspect of another. But it is important to see that these basic forms of 

good are not rnodity ; refemnce to the basic values makes actions intelligible. but it does 

not, without qualification. make actions moral. The question of motality is what stance we 

should take to these basic goods in order to fully flourish as a human bcing. And it is the 

requirements of practical nasonableness which a n  our moral guides for Our participation in 

the other basic g d s .  In Chapter 5. we saw that the only justification that Finnis seems to 

give for the requinmcnts of practical rcasonablencss involves an implicit appeal to human 

flounshing or "integral human f~lfillrnent".~~ But ôecaupe he separates metaphysical or 

factual issues and moral issues. he fails to elaborate the nature and role of "integral human 

fulfillment." In Chapter 5. it was shown that Finnis ends up with an empty notion of 

integral human fulfillment which. as a result. cannot support his account of morality. 

Thus, Finnis faces the same pmblem in his aecount of morality that contemporary l t p l  

positivists face in providing an account of law. Because Finnis analyzes concepts 

( including moral concepts) by si tuating thcm within concrete pmctices and by separating 

questions about what i s  the case (factually and meiaphysically) from questions about what 

ought CO k the case, he can only avoid rdativism and provide a general account of law 

(based on lhis non-relativistic account of morality) by providing an account of human 

l2 In a later work. Finnis acknowledges that one &fat in -w 
is its M u r e  to explain the mk of integral human fulfillmcnt. Sa comments in the 

selected bibliography on page 150 of' "Ractical Rinciples, M d  Tmth. and Ultimate 
Ends" (B . , Vol. 32, 1987.W- 151). As we saw in 
Chaper S. t b i t  sccms essentiil to expliinhg wby the 
requircments mentioncd am quimneats of practical rrasonablcness 



goods which is as formal and empty as the account of integral human fulfillment upon 

which it i s  based. 

3. -ve io c o n t ~ ~ o s o o ~ v  of law . 

A promising approach to philosophy of law cannot be found within contemporary 

philosophy of law as it is undersid in this dissertation. since the problem with 

contemporary accounts of law can k traced to assumptions undedying contemporary 

philosophy of law in genetal. If philosopheis of law aim to provide general accounts of 

law by putting aside metaphysical (and sometimes moral and political questions) and by 

analyzing concepts as they are situated within concnte practices. then the threat of 

relativism is  quite rcal. The Tact of the matter i s  tbnt if we are true to the idea of situating 

concepts within concrete practices and if we believe tbat the meaning of a concept is qua1 

to the 'work' it d a s  in concrete practices. then it is hard to ignore the faci that practices and 

concepts change. A practice like Inw is complex and dynamic. càanging with time and 

varying with differcnt social, economic and environmental conditions. The laoguage 

people use to describe the law (and taik about conceps of law). as well as the unrcflective 

understanding evidenced by the kbaviour of legal participants, Vary considenbly over time 

and in differmt places. In oider to provide accounts of Iaw which an general and not 

relativistic. contemporory philosophem of law must focus on ex~mely  general and romal 

concepts of law. ûuly r o m 1  accounts of law (for instance. in ternis of niks) cm account 

for the diffmnces found in tbe umfiective understanding of legal participants in diffeennt 

times and places. But forma1 accounts of law effectively treat Iaw and legal pctices as 

static by attemping to make the meaning of concepts like 'authority' and 'law' pneral. 



Such accounts a n  not only distortive. but also. as we have seen in this dissertation. they 

have limi ted theonti cal value because they are forma1 with respect to phi losophical l y 

intercsting and substantive issues. 

If we a n  sincere about the idea that concepts must be understood in the concrete 

practices in which they anse and are situated. then an alternative to this contemporary 

approach is to base our undentanding of law and legal practice on concepts w hich are 

essentially understood as dynamic. Concepts are stili analyzed in the sense that their 

rneaning must be understood by the work they do in concnte practices. But this alternative 

approach is guided by the assumption that concepts do change and in understanding the 

reasons why they change we can gain a mon reflective undentanding of the nature of taw 

and legal practice. 

There are two examples of philosophem who approach the study of social practices 

in this way. The first example is Hannab Arendt's approach to understanding the concept 

of authority.13 As we saw in Chaper 4, Arendt is n a  simply interested in providing a 

static understanding of the concept of authority which i s  round in al1 times and al1 places. 

Unlike Raz, Arendt is intcrcsted in the hhistory of the concept of authonty (its origin, 

development and. in this case, its decline). But shc is not simply interested in stating the 

fact that the concept of authority bas changed; she is also interestcd in the masons why this 

concept has changed. In this sense. Anndt goes beyond the unreflective understanding of 

participants and provides a propriy philosophical account. Further. because she can 

situate concepts within more concrete historical pmctices, she cm include within the 

analysis of the conccpt mon substantive issues (like the masons for the legitimacy of 

l3 Sec Hannah Arendt's "What is Auhority?' In MW-: 



authority). Thus. Arendt's approach to philosophy seems to be more promising than the 

approach by contemporsry legai pitivists because it is truer to the idea of situating 

concepts within concrete ptactices and because it goes beyond the unnflective 

understanding of participants and deals with more substantive issues. 

A second example of this approach to the philosophical study of social practices is 

Foucault's W e  wd Pesh: The R i a  of the R i a  .la ln this work. Foucault 

analyzes the concept of punishment . Li ke contemporary philobophen of law . Foucault 

analyzes concepts by situating them within the concrete practices in which they anse. But 

like Arendt, he works with the assumption that concepts are as essentially dynamic as the 

concrete praciices in which they a n  situateci. Foucault focwes. mainly, on the changes in 

how people view punishment (and the changes in the unreflective understanding evidenced 

by changes in behaviour and pmctices). But. again. he is not just doing a history of an idea 

in the sense that he simpl y States differcnt ways in which an idea li ke punishment has 

changed. Foucault is primarily intemted in tbe rasons why a concep like punishment has 

changed. and he ends up making some general clairns about knowledge and power by 

focusing on how our undershnding of punishment has changed over time. Again. by 

situating a concept like punishment within m m  concrete and dynamic practices. Foucault 

can deal with more substantive issues than contempotary philmphers of law can. But 

also Foucault's work is not rcduced to the history of the idea of punishmmt becaur the 

reasons for the changes in oui understanding of punishment can k genedized and suppon 

a philosophical account of know ledge and society .' Thus. this approach to philosophy 

14 Michel Foucault Pi . Translated by 
Alrn Sheridan. New Y&; Vin 

15 Foucault has of- mainuincd what 1 wodd d l  the conindictory opinion that he 
is not prcscnting a positive philwopby or thcoq ad that he is pmscating a critique d 
society. But it seems that bis critique of society must k bsed on somt positive claims 



seems to have more promise than the appmach of contemporary legal philosopheis, but it 

also does more justice to the aim of situating concepts in the practices in which they anse 

and are shaped. 

But there is a problem with the approach of Anndt and Foucault for philosophen 

intetested in providing a genmil account of law. Although Anndt and Foucault do make 

general claims about society and knowledge tmsed on their analyses of dynamic concepts 

like authonty and punishment. the value of these generai claims for understanding law, in 

general. is questionable. Foucault. for example. ends up with the general thesis that 

knowledge i s  power. This statement has value as a criticism of institutions and some 

philosophical accounts of knowledge and practices. but as the basis for a positive 

philosophical account of an institution like law (or any other institution) its value is 

questionable. The question why one account of knowledge and social practices is 

preferable to another becornes a question why one power relation is preferable to another. 

and there is nothing which can be appealed to in otder to justify why one power relation is 

pnferable to another. SimiMy. Arendt's analysis of the concept of authority certainly has 

theoretical value as a check on accounts of authority like Raz's which would neglect the 

origin and historical development of the concept of authority. Arendt's account of authority 

exposes the fonnalisrn of Raz's account of authority and. by implication, its limited 

theoretical value. But because 'authority' is a dynamic concept, it cannot provide a basis 

for a general account of law. And given that practices like law are viewed as essentially 

dynamic, it i s  hard to sec how a gentrai accwnt of Iaw is possibie. Thus. although the 

about the nature oî knowledge in order to have some force. Even mahtainiag that 
lcnowldge is power (which is the minimum that Foucault is clairning in a book like 

d PYPISh) is still a gentml and positive philosophical daim which is illustrated 
and implicitly argued for his anaiysis of the ccmcep of punnishment. 



appmach by Arendt and Foucault is trwr to the idea of situating concepts wi thin pmctice. it 

is hard to see how a general and positive account of law is possible. 

The second alternative way to do philosophy of law which 1 wili argue bas more 

promise than the appmach by contcmpoiary philosophers of law and the approach by 

philosophers like Arendt and Foucault is based on a challenge to the second assumption 

guiding contemporary philosophers of law. The second assumption states that if issues can 

be distinguished then they should k dealt with separately. This assumption led 

contemporary philosophers of Iaw (even contemporary natural law philosophcrs) to 

distinguish metaphysical issues from botb factlul and moral issues. And. as we saw in the 

prcvious section. it is because of this insistence on septating metaphysical issues from 

factual issues and both metaphysical and factual issues from moral issues, that Finnis was 

Id to negloct explainhg the nature and rdc of integral human Fulfillment in his account of 

morality. An enplmation of the nature and role of integral human fulfillment will. no 

doubt, involve a metaphysical and factwl discussion about human natun (and possibly 

nature in genenl). This need not mean that an account of morality is *derivedw from an 

account of nature, but an accwnt of rnorality may be based on an account of natun without 

king derived in this namw rnse. Further. as we saw in Chapter S. an account of nature 

may wt be factuol in the n a m w  way that it is often coaceived by analytic philosophem. 

Thus. an alternative way to do philosophy of Iaw is to 'base' an account of law (and social 

practices in general) on a metaphysicd account of nature or human nature. One obvious 

example of this appmch 10 philosophy of law is  Aquinas' natural law philobophy. AS 1 

have shown in Chapter S. Aquinas's account of modity is ' b d  on' and reinforcd by 

his teleological account of nature and human natuIt in ~eneral. As 1 have also shown in 

Chaper 5, this docs not invdve an illcgitimate move frum oufit to is- 



But, in general, this second alternative (tbe suggestion that metaphysics may 

provide a basis for a general account of law) is part of a more geneml alternative that 

philosopby of law should not k understood as an autonomous area of philosophy. 

Philosophy of law is indeed essential1 y connected with moral and political philosophy. 

Further. moral and political philosopby arc not essentially unconnected with metaphysics or 

questions about human nature. It is  the atkmpt to cbaracterize law in a way chat is distinct 

from d e r  philosophical questions that has led to formal and theoretically unillluminating 

accounts of taw. 

The problem with this second alternative means that we must deal wi th disputes that 

seem to originate with Thales and with the beginning of philosophy itself. I t  means dealing 

with disputes and questions which Wittgenstein had ôanishcd fmm the arena of 

philosophy. And there is a question whether we can go back to Our old dispensation. Can 

we regain our old faith in the possibiiity of an encompassing philosophical perspective and 

the intelligibiiity of the worîd? What 1 have tried to show in this thesis i s  that the possibility 

of a general and philosophical account of Iaw mcans ahdoning the Wittgenstcinian 

assumptions which underlie contemporary philosophy of Iaw (and. prhaps. contemporary 

philosophy in gmeral). Although the alternative appmech may invoive more contmvcrsial 

and disputcd questions than are found in contemprary philmphy of law. it also involves 

more substantive and fundamental questions. The scarch for answm will not k 

strsighdomard. but at least the srarch bascd on this alternative appmrdr hcilds mon of a 

prwnir for a general philosophical undcntanding of Iaw which is theof~tically valuable. 

And, in the end. it is this promir and faitb in the promise of philorophical inquiiy that 

must ôe out ultimate guiding aswmption in philosophy. 
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