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" La guerre n’est pas une relation d’homme a homme, mais
une relation d’état a état dans laquelle les particuliers ne sont ennemis
qu’accidentellement, non point comme hommes, ni méme comme
citoyens, mais soldats (...), on a le droit d’en tuer les défenseurs tant
qu’ils ont les armes a la main mais sitot qu’ils les posent ou se
rendent, ils redeviennent simplement des hommes et 1’on n’a plus de
droit sur leur vie" .

Jean Jacques Rousseau
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Abstract

The promotion of International Humanitarian Law and the legal
rules relating to the prisoners of war have evolved as a reaction to the
atrocities of war. The norms concerning the rights of Pows and
mechanisms of protection are today both internationalized and
institutionalized, but that has not always been the case. This survey
illuminates how the norms regarding the subject- matter evolved via
the various and successive pertinent international treaties up to the
Third Geneva Convention relative to the Treatment of Prisoners of
war of 1949 and the Protocol Additional to the Geneva Conventions
relating to the protection of Victims of International Armed Conflicts
of 1977. Thus, the intention of the thesis has not only been to use a
historical overview of the development of Pows’ rights, mechanisms
of protection, but also, specify the expansion of the concept of
"belligerents" and "protected persons" entitled to the legal status of
Pows. And to avoid any ambiguity, the study deals with the persons
deprived of that status, despite the fact that they form part of armed
forces and despite their effective participation in hostile activities.
They are designated under the appellations of spies and mercenaries.

As far as the methods used are concerned, a variety of methods
were used to cover the subject-matter. The historical method was used
for the coverage of the evolutionary process of the protection and the
categories of persons entitled to the legal status of prisoner-of-war,
and the mechanisms adopted to ensure the respect of the norms
concerned. In addition to the historical method, the judicial analytical
method was used to analyse the provisions of the conventions
mechanisms used for the protection of Pows. Finally the thesis used
the comparative method so as to display the various facets of
similarity and dissimilarity in terms of protection ensured by the
international instruments and in terms of categories of persons entitled
to the legal status of prisoner-of-war. The comparative method was
equally used to set up a brief comparison in the issue of protection
between the International Humanitarian Law and the Islamic Law.
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It is worth stating that the protection of prisoner-of-war and the
mechanisms adopted to put into practice that protection evolved
through time. The reader of the thesis can also easily notice the
expansion of the concept of prisoner-of-war. Nevertheless, despite this
positive evolution, one cannot ignore the existing deficiencies either in
terms of protection and persons entitled to the prisoner-of-war status
or the mechanisms of protection.

In conclusion, it should however be emphasized that the
contractual parties should undertake the revision of protection norms
in order to promote them for the benefit of prisoners of war. The
revision should be made in the light of the deficiencies and
insufficiencies noticed during the application of the relevant legal
rules. As for the mechanisms, efforts should not be spared to promote
and make them more efficient.
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(") : " 1t is essential that there should be a" de facto relationship" between the resistance organization and the party to an
international law which is in a state of war .It may find expression merely by tacit agreement if the operations are
such to indicate clearly for which side the resistance organization is fighting. But affiliation with a party to the
conflict may also follow an official declaration, for instance; by a government in exile, confirmed by official
recognition by the high command of the forces which are at war with the occupying power. These different cases
are based on the experience of the 2™ world war, and the authors of the convention, wished to make specific
provision to cover them. Commentary of Convention III relative to the treatment of Prisons of War, Geneva, p 60.
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(®): The declaration on the Granting of Independence is a document which is considered as one of the most important
resolutions 1514 of UN December 1960 entitled “Declaration on the Granting of Independence to Colonial
countries and peoples”. Commentary on Protocol additional I of 1977, p.43 .

() : With Resolution 2105 of 20 December 1965 the General Assembly recognized the legitimacy of the struggle of
colonial peoples against colonial domination in the exercise of their right to selfdetermination and independence,
and it invited all states to provide material and moral support to national liberation movements in colonial
territories. Commentary Protocol Additional (1) of 1977, p.44
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o3 8 3 gmaiall el cojadl (ol » () 1949 alal LGN BN & 355 Dad
ler ayiad ¥ Adalid ol A sSal aaeW 5 (o siley cpdll dnellaill daluall ol 8l ol Hal an d8lasy)
Ly ) gl il lilEall a9 gl A8LEY) o34 & duan (i 134 5 @) 5 3alall 50l
Corps des troupes 4adUayy) 4 Suall 3 8l 5 Les forces francaises libres s
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Al Lallad) o) ol DA ¢ gt g L] L) il Glilial) (e dadl) cilS )
Dl b She L) oy dgaday dalie Gl 8 L3 S (e a8 )l (G 9l8l LS e (a peady
a3 AN lleall s cailSy ) g1 deld Gl ol LS cpuiaall e Lguds
i) A A S AasSal) e aant Adaadlal) i gy e Jleel e A gpa 3308
Jla by el Ca i gy @il dae () 1990 ale cu oSI Alsal (8l jall #lial axy
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(") : Au cours de la deuxiéme guerre mondiale, La qualité de belligérant avait été déniée par certains Etats a des corps de
troupes dépendant d’un gouvernement ou d’une autorité qu’ils ne reconnaissent pas, tel avait été notamment le cas
pour les troupes frangaises enrolées par le Général de Gaule et les troupes italiennes qui dés le mois de Septembre
1943 avaient combattu dans le sud de I’Italie contre les armées allemandes.

Le Traité "d’armistice” de 1940 entre la France et ’Allemagne stipule que les ressortissants frangais qui continuaient a

porter les armes contre I’Allemagne ne jouiraient pas de la protection des lois de la guerre.

En fait,a la suite des démarches du CICR ; les troupes du Général "De Gaule" bénéficiaient du régime de prisonniers de

guerre, aucune réponse en revanche ne fut donnée aux démarches accomplies en faveur des militaires italiens se

trouvant dés la fin 1943 dans une situation analogue. Commentaire Conventionnel IIl de Geneéve 1949.
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(3 ) : Commentaire de la Convention (IIT) de Genéve au traitement des Prisonniers de Guerre, 1949, P14.
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Al Gl dalay " ik e e (13) salall il us <1907 <1899 olal (slaY
il Galul pally Galud allS caia loja @Il A 153 OF g Guall 8l
Ualas cpelliic) 35 AV 138 (50 Cua gl Dad (& G saly (pAll G gaill (s2ga g
(g g8 5y (53 Gl A Suall ALl (g o poad agedl (50 Of Ay cm (5

o Sle ol s Aalall 1929 alal Cayia 48 (e (81) salall < ginl N
sadll Al A8 e (4) skl Gai |jaly ol L oosiall (13) salall () saae
» 1l ela Cua npall Oalal el Ay g (5 gl b iy (o S (4/1) A A
oalaiYS gie be ja adlsl 3 155K oF (90 daluall il @l 881y cpdll (alasl)
el (gagaias el Galul yally A pad) il jillall aall e Cpaga gall Cpinal
a5y of Aoy yd oSl e 4 il Aaidal)l cilaadll o Jled) Glasg ol i
L8y i Aalial) <l il e g e
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(") : Article 13. Les individus qui suivent une armée sans en faire directement partie, tels que les correspondants et les
reporters de journaux, Les vivandiers, Les fournisseurs quitombent au pouvoir de I’ennemi et que celui-ci juge utile
de détenir, ont droit au traitement des prisonniers de guerre a condition qu’ils soient munis d’une légitimation de
l’autorité militaire de ’armée qu’ils accompagnaient.
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(") : Article -6. de la Convention de la Haye de 1907 « ne sont pas faits prisonniers de guerre a condition qu’ils
s’engagent sous la foi d’une promesse formelle écrite, a ne prendre pendant la durée des hostilités aucun service
ayant rapport avec les opérations de la guerre ».
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R P T ©)
() : ICRC ANNUAL REPORT OF 1972, GENEVE, 1973, p 50.
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Atticle 5. Lorsqu’un navire de commerce ennemi est capturé parun 1907 akal ie Lalall cla Y A8&) (e (5) sl (i : (1)
belligérant,Les hommes de son équipage, les nationauxd’un Etat neutre ; ne sont pas faits prisonniers de guerre. 11
en est de méme du capitaine et des officiers, également nationaux d’un état neutre

s’ils promettent formellement par écrit de ne pas servir sur un navire ennemi, pendant la durée de la guerre.

1923— 1922 Axd slaY dysall cjall o) 8 a (36) sl kil : ()
Atrticle (36) « ...Sauf que dans le cas d’aéronefs publics non militaires consacrés exclusivement au transport des
passagers, ceux-ciont droit a étre reldchés a moins qu’il ne soient au service de ’ennemi ou ressortissants ennemis aptes
au service militaire ».
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() : L'emploi de mercenaires constitue une menace 4 la paix et a la sécurité ; et c'est de ce fait une extension du crime
d'agression, il est aussi interdit par la réglementation conventionnelle en matiére de conflits armés et reléve par
conséquent des crimes de guerre. I1 figure dans une liste séparée, parce qu'il fait l'objet d'une convention séparée
dont les éléments tiennent de l'agression et des crimes de guerre. Chérif Bassiouni, Introduction au Droit Pénal
International, brouyant, Bruxelles, 2002,p 126.
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(") : Vittoria (1492-1546) : was a Spanish renaissance Roman Catholic philosopher and the ologian known especially for
his contributions to the theory of just war and international law. He is considered the “father of international law”.
En.wikipedia.org/wiki/Francisco-de-Vittoria.

(®) : Suarez Francisco Suarez (1548- 1617) was a Spanish Jesuit. Philosophier and the ologian.
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(") : Les mercenaires apparaissent comme des criminels aux motifs vils. Ils ne peuvent prétendre au statut de prisonniers
de guerre parce qu’ils prennent les armes contre les causes justes pour défendre les intéréts racistes ou colonialistes.
Le mercenaire est poussé par le désir d’obtenir un profit personnel, il ne peut se confondre avec le volontaire.
Michel- Cyr- Djienna Wembou Daouda Fall: Droit International Humanitaire : Théorie Générale et Réalités
Africaines. L’Harmattan. Paris. France. 2000. p.85.
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(") : Article 1: Paragraph?2 - “The crime of mercenarism is committed by the individual, group or association,
representative of a state or the state itself who with the aim of opposing by armed vio lence a process of self-
determination, stability or the territorial integrity of another state, practices any of the following acts :

a) : Shelters, organizes, finances, assists, equips, trains, promotes, supports or in any manner employs armed forces
partially or wholly consisting of persons who are not nationals of the country... for personal gain, material or other
wise.

b) : Enlists, enrolls or tries to enroll in the said forces.

c) : Allows the activities mentioned in paragraph (a) to be carried out in any territory under its juridication, or in any
place under its control, or affords facilities for transit, transport or other operations of the above mentioned forces.
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(") : International Convention against the Recruitment, use Finance and Training of Mercenaries. 4 december 1989.
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(") : Article (47) was adopted by consensus at a plenary meeting, it came as a result of a compromise, it was approved
by some and criticized by others. Who considered it timorous, incomplete, or of doubtful orientation, One
delegation stated that it did not belong to Protocol I which has an essentially humanitarian character. Paragraph 1
deals with the status of the mercenary, while paragraph 2 is aimed at resolving this most difficult problem of the
definition of this category of combatants for the first time in International law. Commentary of Protocol I
Additional to the Geneva Conventions of 1949 relating to the protection of victims of international armed conflicts.
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(") : Article (1) paragraph (1) of the conventions of the OAU for the Elimination of Mercenarism in Africa, Liberville 3
of July 1977.

() : Draft Convention on the Prevention and Suppression of Mercenarism (produced by the International Communion of
Inquiry on Mercenaries in June 1976).

(*) : Katherine Fallah: "Corporate Actors: the legal status of mercenaries in armed conflicts", International review of the
Red Cross, Volume 88 Number 863. September 2006. p 607.
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(") : A Spy: an agent employed by a state to obtain secret information especially of military nature concerning its
potential or actual enemies.
One who secretly keeps watch an another or others. The American heritage Dictionary of the English Language.
Fourth edition. Copyright 2000 by Houghton Mifflin Company.

(2) . Espion: Agent secret chargé d’espionner, de recueillir des renseignements et de surprendre des secrets pour le
compte d’une autre personne, de son pays. Le Petit Larousse Compact. Nouvelle Edition. Paris Cedex 06.1995.
p.405
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(") : Article 83: Scouts or single soldiers if disguised in the dress of the country or in the uniform ofthe army hostile to
their own; employed in obtaining information. If found within or lurking about the lines of the captor are treated as
spies and suffer death. Instructions for the Government of Armies of the United States in the field (Liberer Code)
24 April , 1863.

() : Article 88. A spy is a person who secretly in disguise or under false pretence, seeks information with the intention
of communicating it to the enemy: Ibid.
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(") : Article (88/2) The spy is punishable with death by hanging by the neck, whether or not he succeeds in obtaining the
information or in conveying it to the enemy. Lieber Code.

(2) : Article 24. Les ruses de guerre et 'emploi des moyens nécessaires pour se procurer des renseignements sur
I’ennemi et sur le terrain sont considérés comme licites.

(3 ) : Article 30. I’espion pris sur le fait ne pourra étre puni sans jugement préalable.
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(") : Article 31. L’espion qui, ayant rejoint I’armée a laquelle il appartient, est capturé plus tard par lennemi; est traité
comme prisonnier de guerre et n’encourt aucune responsabilité pour ses actes d’espionnage antérieurs. Réglement
Annex¢ a la Convention (IV) de la Haye. 18 Octobre 1907.
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(1) : Commentaire du Protocole Additionnel (I), 8 Juin 1977. p.572.
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(") : Réglement annexé 4 la Convention (II) concernant les lois et coutumes de la guerre sur terre (articles de 4 jusqu
20) laHaye. 1899 et Réglement annex¢ a la convention (VI) concernant les lois et coutumes de la guerre sur terre
(articles de 4 jusqu'a 20) laHaye.
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(1) : Commentaire de la Convention (III) de Genéve. Op.cit., p.323
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(1) : Commentaire de la Convention (III) de Genéve, op.cit., p.326.
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(1) : Commentaire de la Convention (III) de Genéve, op.cit., p.328.
) : Ibid, p.328.
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(1) : Commentaire Convention (II), op.cit., p.330
) : Ibid, p.331
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ooy of dal e comesSall el pall I (34) aaldd) (e (JSY) 880 sy ouady
Y al e A a Jlel (B Gpimall gl daily Aday 2y la) Gaillag A simal) (5 Y)
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G Heal o clelasl ol jaly Sueall 5oy mew g2 Sal el e gaiy 43 54l
) 1949 alal 23 481 3 SIS Gl slaie) 3 28 5 @)(3/34 saldl)
Jaaios o} 01929 48EY B33 21949 ale 4l Gf Haal s 85 JLEYL sl
Indemnité de travail"dasd al"sl "desdl daie" mllaias Gagic) Ji "cul )" xlhias

(") : Atticle 34/ Alinéal. Les prisonniers de guerre ne recevront pas de salaire pour les travaux concernant
l'ad ministration, I'aménagement et I'entretien des camps.

(2) . Article 34/ Alinea 3..... Ces accords spécifieront également la part que l'administration du camp pourra
retenir.. .etc.

(3) : Commentaire de la convention (II10. op.cit., p332.
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(") : Ibid, p.333
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£13) dainal) alaill & g sall 138 Gl 3 jalall Agal) Gl o e Jeadl il oS1 4805Y)
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Slo i 4l e patid sald) Guit e 40 50 Wl G)(57) sl e Y 5 sl
ey Glaidl i gl a3l Gubd e S OF Coall oul dadi ) 3 5alal Ayl
M) L dexy ) Bhliall 8 Jleadl Aadl cilalad (ad¥) e Gl (Janll

) Seaa Jusby cpiltal) ol el L2

(62) 3all (e Al 5l el uY) jSusma Jleely ulSA) Y (apady
Jleely Calla g ¢haY Aapives ddiay Cpismall (5 ud) al Gl 5 alall cillalud) adx ol
Ml ol Lt il ) jSimall 3 laly Jaali 48 ja

& Aatine ddiay Cpigall Coall (5 uY &8s jalall Agall G e 5 38l sda aiiy
o) Y Gl S Jals cailda

Oe L siaiin A J Y] e e Adlall 3 ) sall ypass o J AN ey Sl 8
Cinal e die Aallee ) zUsg 5uV1 558 oW Ll o saty A Agall e ol 3 alall 450
oy Lagd A0 A 8Lasy)

lebany A aladl s vie Copall il ae 4S8 53 Sy @A) L aladll aass ]

¢anle ) Nie dxa

("): "... La guerre n'est point une relation d'homme a homme, mais une relation d'état a état, dans laquelle les
particuliers ne sont ennemis qu'accidentellement..."
671 U <Gl gasall s liall dea sena /31 ()
(3 ) : Commentaire de la Convention (III), op.cit., p.335.
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(2) : Les mesures de représailles a leur égard sont interdites.
(3 ) : Commentaire de la Convention (IIT), op.cit., P152.
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: Commentaire de la Convention de Genéve (III), op.cit, P239.

: Toute latitude est laissée aux prisonniers de guerre pour ’exercice de leur religion, y compris 1’assistance aux
offices de leur culte, a la seule condition de se conformer aux mesures d’ordre et de police prescrites par ’autorité
militaire.

(3): Les ministres d’un culte, prisonniers de guerre, quelle que soit la dénomination de ce culte, seront autorisés a

exercer pleinement leur ministére parmi leur coreligionnaires ».

() : Ibid, P.240.

This document is created by GIRDAC PDF Converter Trial version

GIRDAC PDF Converter Full version does not add this green footer
Full version can be ordered from http://www.girdac.com/Products/Buy.htm




Vs sandl o out) Al de am g oS Cua ¢l e Jiinae 3 Gaalasall (5 Y
M 53all el (e agileya (s Sl 5 agudil yredaty Ulial agl jransy

ol G gial (e ) ) da Sa Lgialind 2005/05/23 Fmoth Alul b
O a S 1l seli 5 dila) Jlee by (Bleii Vi) a gndy alinall 4y 4381 jal (aldl)
2005 <l 18 gubis sasiall ¥l dasSs culal cgalilit o Jiiaa e cpaldl) J8
Gigan e U a3 eyl Gl gl i) e anly colaly ol g ) ALY 58 5e
o lgilaSy @) inas (o Cish (e dugs 4aey DDA e AL Belu) Vs et
A 8 ala AlpaS il Al G ol o 5ilal gl 5 Leilal Sl JMAY) e Jail pu) Al
S A el )l (B agiaa g (pdll elsn 21967 @ dm Cmpadll Y e (sl
Uil agise dic (G hallde JB o ag Ciay gl ol padl 8 agiS 53 25 ¢ V) dey agilis ol
A 8 gy S Al cagmay (8 Wb gl OIS G JIsa ) 8 ins caelin i 5l agiDIA)
Sle oy » T LAWY e (120) sald) Lale (aii Y el a1 3hs Al aa il
ccanl gl Al VL g 3 Sl s ndll el ol o (e aSLE (1 3 3alad) A1)
Oe @al o) 3l Gl phal ooy 4l AT adise 8 eladll 2y o aginn siladl e (Sal 1)
®) oSl 1) agipy il ligda o) yialy )it 8 3 gall

Bl agd eansy () 5 (5 Yl Bac Lsal car jlatial ad cpdll Jla U Ball Gubd eUac)
G Sunall iline o agmi )i gy cpgine (i e Gl omY) On Gadll e
sl i 4Gl WS AUy gl agdl 5 aginie (i (e s ml La ) Jaall (385
S Osins sl gl (B gl Gl el Ja ) e » b A LSV e (35)
Om A aa Siled A ey Al saclidll wsily e jall (ol aclie daly () i
Janl) Jilad 5 il Sumal) Calide o (e jas caginial 8y aghad (i e all (5l
ASal (A Sy L «da DU bl agd Sy L L ) G gar a5l i
a8 il e JEiee 8 ) ) desSa J8 e QA AEWYI (e (35) skl

(") : In addition, the wiping of menstrual blood on a detainee in March 2003
was considered authorized to show the futility of the situation. It was also reported that these techniques were used
before prayer times and that in some cases detainees were not allowed to wash themselves.
() : As a result of their investigations, the government indicated that it had identified five confirmed cases of
mishandling of the holy Koran by guards and interrogators, including kicking and stepping on the holy Koran.
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(") : Further concerns were raised by the removal of a military Muslim cleric from his position at Guantanamo Bay,
leaving the Muslim detainees unattended in violation of “the standard minimum Rules for the treatment of
prisoners”. They removed him and did not replace him, under allegation that he was spying. Report on the situation
in Guantanamo Bay, reported human rights allegations, April 2006, P120, Paragraph 164, OHCHR.
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(1) : « Ils devront avoir la possibilité de se livrer a des exercices physiques et de bénéficier du plein air ».
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(1) : Commentary Convention(Ill),op.cit.,p.163
(2) : The following are some of the detention or interrogation practices that are alleged to have been authorized or used
by U.S.A during the’ war on Terror’’.Techniques are often used in combination. Neither gender nor age has offered

This document is created by GIRDAC PDF Converter Trial version

GIRDAC PDF Converter Full version does not add this green footer
Full version can be ordered from http://www.girdac.com/Products/Buy.htm




RN a8 38 pa Ly A aga g Ala B g ) (g LG

daalae A2 8k it @) gl Gadall dailly 5 S el Coall il S 50 iy
Vs Syl sl o slal el s Con gar 4l Lo sianall Alelaall g 3538 g glly (3laty Lok
lie (asaidl Gl e @l e 4al o) &5 130 V) S el e il Gadall s
On el K Y S (04) salall dadl) deluall a2, GG AEEY) e (04) saldl
e pasdll Jpas 2 Ala by b laaly 3 ed) i 8 guiaaly cplilad
Aglad) Jlee W) 8 43S jlie o aaSlad ol 3 aladl Al jeay (JHaall o gldll auza gl
Lo e Ly saladl A0sall 408000 ol sl Cangay alae Y oSa o jiae ()5S 35 (i
Ll o (gohiy gaall jul 8l 2 (adall 5 ial 38 pal) s o Jsil) s «Gons
asiall paddll Lualy i mase conll gl S e S Laa 4l Us ey 5 S
OSSN aa s agple (a giall A 8Sall (3 58al) (o La 2ay (5 AN auda ol (& Gl (8 cale
ise (B gl vie Gusnidl e @l Gy ol Aald Al iy Syl sl
Alia & L il 5 (gl daging o pal) 5yl 48l e 19494le 3 Caua
3y o U Jad Gl E) dagii e (sl (edSl Al coall il S e Bl

Auaiie daSas ddanl 51 (58l aia )
@Y Al Coall el K e 8 SlSE s 8 4l g saclall w38 () sang
A A ddanl gy paddll Gl gl dpaad GalRY) Jeall (e ally (Jiina i
pasee liay g sl S LS sl paddll Jdlay o Al Game B g
aall s SN Gl gl ) GalasY s "ASE" 5 e (e 3 gealall inddl B Jaily
Slo T LA das) e el ya) de @l i g ety (Diiais, 2as 5l 3 il

(e (2) 3)93 (5) de\ 4\7339 Cﬁ)h:‘ Lﬁﬂ\ J}Aﬁj‘ &ﬂ\‘).ﬁu;\ ML&S ud‘yuaa_\djlum

protection. This list does not claim to be exhaustive: barbed wire, forced to walk bare foot on, hand over detainees
mouth/ nose to prevent breathing, blindfolding, cigarette burns, death threats, electric shocks, dousing in cold war,
humiliation, enforced crawling to make animal noises, being urinated upon, wrapped in Israeli or Us flags During
or prior to interrogation. Amnesty International: United States of AMERICA: Guantanamo and Beyond: The
continwring pursuit of unchecked executive power, 13 may2005,p.151.
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(1) : Article60-At the commencement of a judicial hearing of a prisoner of war, the detaining power shall notify the
representative of the protecting power as soon as possible, and in any case before the date fixed for the opening of
the hearing.

(2) : Ibid,p.,482.

(*) : Commentary of Convention(IIl),p.430
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Laaia b))l 53 1245 2002/03/21 &k (Military Commission Order n°l )
glaall 351 55 J (e gLl da cpaad A AN LS Cam g laall B a5 kel il g A
ladll e ad e e Y Uy O Sl (Sectiond-c-2) OmSwe 3Lkl e 45 V)
Section ) gléall 35 55 48 )1 Gaalaal) @dl i amds (5 ¢(Section 4-c-3-a) GmSal
@ acliy 555 ol SoeW Gut N ool V) Caling M Sladll o3 Wi (4-¢-3-b
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(") : Ibid : P 498.

() : Article (67) of Rome Statute of the International Criminal Court, articles (17) — (19) of the International Criminal
Tribunal for Ruanda, articles (18) — (20) — (21) — (25) — (26) of the Statute of the International CriminalTtribunal
for the former Yugoslavia.

() : Given the danger to the safety of the United States and the nature of international terrorism..., I find that it is not
practicable to apply in military commissions under t-his order, the principles of law and the rules of evidence
generally recognized in the trial of criminal cases in the United States district courts.

2004 « S Gl aa jell ¢ 55l s 528, /51 (Y
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(") : Voir 'Annexe a la Convention Relative au Taitement des Prisonniers de Guerre du 27 Juillet 1929. Accord-type
concernant le repatriment direct et I'hopitalisation en pays neutre des prisoners de guerre'.

() : Article (68): 'Des accords entre belligérants fixeront en conséquence, aussitot que possible, les cas d'invalidité ou de
maladie entrainant le repartriement direct', Convention Relative au Traitement desPprisonniers de Guerre, Geneve
27 Juillet 1929.

(3 ) : Commentaire de la Convention (IIT) de Genéve, op.cit., p.542.
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(1) : Commentaire de la convention (IIT) de Genéve, op.cit., p.543.
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(") : Article (74) de la Convention de Genéve 1929: "Aucun rapatrié ne pourra étre employé a un service militaire actif".
(2) : Commentaire de la convention (IIT), op.cit., p.539.
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"Les prisonniers de guerre victimes d'accidents de travail... seront mis, en ce qui concerne 1929 i8.& oa (71) 33 : (1)
le rapatriement ou eventuellement l'hospitalisation en pays neutre".
(2) : "Des accords entre les belligérants fixeront en conséquence, aussitdt que possible, les cas d'invalidite ou de malade
entrainant le rapatriement direct, ainsi que les cas entrainant éventuellement I'hospitalisation en pays neutre".
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Commentary of convention (II) op.cit., p.553. Jb3l : (2

Ibid. , p.554. Lkl : (¢

ALl Al Glalll (Lay 1949 olad AN A8 S Baldl G (13-5-2-1) 3 sall kil : (¢
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."e«-‘"ﬁﬁ

(") : Ibid, pp. 526-527.
(2) : Commentary of convention (II), op.cit., pp. 529-530.
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(") : Ibid, p.530
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) : "Prisoners of war shall be released and repatriated without delay after the cessation of active hostilities".
) : " .Les prisonniers de guerre seront liberes et rapatries sans delai apres la fin des hostilities active"
715 Ua Gl ga el s liall dea seaa /31 (F)
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Al dagy aige o gl ol b Lkl dallae didag el e (alae aidi
e Galae 2aiys Al sall el il Ja claSla Ley o gie e a3 sed L Cudsal) (Y1
onlall Al s As sl ulall a IV el el 3l Ja sl il e cpe s
aladl o Bliall 5al) Galae 43 asiy Lo Gaaad Ll Cajeid oY1 ulaill Wl Al
) Gl caaly (Jon Ciga ol gl dpal sadt 5l sl Bl (B Clsal) Y

(") : A ceasefire is a temporary stoppage of war or any armed conflict, where each of the parties agrees with the other to
suspend aggressive actions. Ceasefires may be declared as part of a formal treaty, but they also occur as part of an
informalunderstanding between opposing parties, Wikipedia www.answers.conv topic/armistice.

(2) : Hostilities may be suspended pending negotiation between the parties, Negotiation may or may not be preceded by
the display of white flag which merely means that one side wishes to enter into communication with the other. The
parties may then enter into an armistice, and when all matters are agreed, a peace treaty may be concluded.
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@) ML) Cayia A8UEY L8 5 Alaall Jlae V) olgii) any agiale)

o A Sl Agal gl ) e 3 padl s Adllaial) Jsall (e Ul 3] s BT 3
VB 14 0aY) Gdae sacal [1991/1/17 Gl Adllaiall Jsall 5 31 jad) G ol
sbadll o3 Lagaa s 1991 ale (687)5 (686) i A Lgiay gl 5l 1a (s
G DU (3O} iy e agillagl ) agilel s ol oml e gAY 5
Loy e alazy 8 4 sall Aaadl) (i€ gl ) alud Gl 130855 5 oAy ladiall Cal ylaY)
seile) s s onY) ezl AY) o 438 5dh 1991 esle 3 as Al all e Sal (e
1991 basle 4 (e i) s Bale) s 1 8Y) lilee layg cagithagl )

adbud) g ddagl) cilBlis) cla B s ol oo I 8Y) 1 AL g Al
o seiay Adalay) ey caBladl 5 gl clBlas) C¥la 3 Y oo Z)aY) Jsla U8
Jleel) (il ) Cargy il a Fhingdly 5 saiall L 2Dldly dingdl allaias o S
U ina Slo dngl) mllaias (gohany ¥ (8l e Jlitall 1LY u call JOA dglaal)
Gluall "l Coall " ey ©) saaae ey 8 il JUEEY) Caig el Ll 5 e all
Coall O G (il s e aghird O Cng ey "Liagdl" 1956 diwe alaall S V)

: Iran-Iraq war from wikipedia, the free encyclopedia, en.wikipedia.org .

: Text of UN resolution on Gulf war (598), adopted on July 20 1987. paragraph 1 the SC demands "as a first step
towards a negotiated settlement Iraq and Iran observe an immediate cease-fire ... and withdraw all forces to the
internationally recognized boundaries without delay".

Paragraph 3. "urges that prisoners of war be released and repatriate without delay after the cessation of active
hostilities in accordance with the third Geneva convention of 1949".
ar.www.wikipedia.org «_all e s sall banSss 50 ()

()
)
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ABEY) (e (118) Bakall il L dledl) dghaad) Jlee) elgiil 3 yaas agidasl ) agidle)
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(") : US Army Field Manual of 1956 Section VI "an "armistice (or truce, as it is sometimes called) is the cessation of
active hostilities for a period agreed upon by the belligerents. It is not a partial or temporary peace, it is only the
suspension of military operations to the extent agreed upon by the parties".

() : Wikipedia, the free encyclopedia "A peace treaty is an agree ment between two hostile parties, usually govern ments,
that formally ends an armed conflict, It is different from an armistice, which is an agreement to cease hostilities, or
a surrender, in which an army agrees to give up arms. En.wikipedia.org/ wiki/peace-treaty.
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198 o caaall i 1 (1
(2) : Paris peace accords, from Wikipedia, the free encyclopedia, en.wikipedia.org
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(") : Article 8- of the agreement on ending the war and restoring peace in Vietnam (Paris 27 January 1973),« The return
of captured military personnel and foreign civilians of the parties shall be carried out simultaneously and completed
not later than the same day as the troop withdrawal mentioned.

- Article 5 — the parties shall exchange complete lists of the above mentioned captured military personnel and
foreign civilians on the day of the signing of this agreement”.

(2) : 15 Ethiopian prisoners of war repatriated, Archive page, [CRC, 2/8/2002.
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(1) : Commentary of Geneva Convention (IIT), op.cit., pp.178-179
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(2) : Article 04- of the Code of the US Fighting Force : « I will accept neither parole non special favors from the

enemy ».
(*) : Commentary of Conevention (III) op.cit., p.179.
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(1) : Commentary de la convention (IIT) de Geneve. Op.cit. ; p.593
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(") : Michel Cyr Djiena Wembou Douda fall: droit International humanitaire : théorie générale et réalités africaines ,
I'Harmattan ,Paris 2000,p.104

() : An attempt to escape is considered by the detaining power as a breach of discipline and therefore punishable, while
the adverse party considers it as an act which cannot be held to be a crime.

(3) . Article 28 paragraph (2) :<<Arms may be used, after summoning, against a prisoner of war a attempting to
escape>>,fromthe project of an International De claration laws and Customs Brussels 27 august — 1874.
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(2) : Attempted escape is therefore liable only to disciplinary punishment and not to judicial proceedings. Commentary
of Convention (IINop. cit. , p 445

This document is created by GIRDAC PDF Converter Trial version
GIRDAC PDF Converter Full version does not add this green footer

Full version can be ordered from http://www.girdac.com/Products/Buy.htm



B e s ) (04) saldl UMS o the u.s Military code of conduct s Suall & gl
Bye yul Bac 8y Alla 8L ja juud) A8aDle aae AW Caya 4850 <) 8 GalaY)

el s e aey Al

(1) : Article 04-If lam captured , 1 will continue to resist by all means available, 1 will make every effort to escape and
aid others to escape .
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dreadful sufferings of war .Vincent chetail: "the contribution of the International Court of Justice to International
Humanitarian law ", IRRC, Vol. 85.N850,June 2005,p.239.
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(") : La recommandation II du groupe international d’experts proposant que : le CICR soit invité a préparer, avec
l’assistance d’experts du DIH (droit international humanitaire) représentant diverses régions géographiques et
différents systémes juridiques, ainsi qu’en consultation avec des experts de gouvernements et d’organisations
internationales, un rapport sur les régles coutumieéres du DIH applicables aux conflits armés inter nationaux
compétents. Jean-Marie Henckaer : ‘Etude sur le droit international humanitaire coutumier, Une contribution a la
compréhension et au respet du droit des conflits armés’, RICR, Vol. 87. 2005. pp.290- 291.
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ey call il Gy e io)sie a3 Manual on Intelligence Interrogation
<us «Definition of prisoner of war and Enemy prisoner of war ." sa=ll sl
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LAV, Sal Aiaiall (33)5(19) ¢(18) «(17) «(15) «(14) ¢(13) A sall (s e
4).1949 Aat 2

(") : National imp lementation of International Humanitarian Law. Review IRRC.

(*) : Volume 88 Number 863 September 2006, p. 695.

) : Ibid, p.696.

(*) : Section 1003 of the Detainee Treatment Act of 2005: "No individual in the custody or under the physical control of

the United States Government, regardless of nationality or physical location, shall be subject to cruel, inhuman, or
degrading treatment or punishment".
(4) : US Army Field Manual on Intelligence Interrogation, pp. 110-111.
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(2) : Article 84. "Le texte de la présente convention et des conventions spéciales prévu a l'article précédent sera affiché,

autant que possible dans la langue maternelle des prisonniers de guerre, a des emplacements ou il pourra étre
consulté par tous les prisonniers". Convention Relative au Traitement des Prisonniers de Guerre de 1929.
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(') : Hans. Peter Gasser: "Le Droit International Humanitaire et la Protection des Victimes de la Guerre", Institut Henry-
Dunant. Genéve/Edition Paul Haupt. Berne , 1993. Mis A Jour par l'auteur en Novembre 1998. WW W.ICRC.org.
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(") : Sylvie Stoyanka Junbo: "La Diffusion du Droit International Humanitaire" , études et essais sur le Droit
Dnternational Humanitaire et sur les principes de la Croix Rouge. CICR. P.366.www.icrc.org.
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(") : Communique de presse 08/195 Genéve : "Des Officiers apprennent a transformer des régles de guerre en actions
concretes". CICR. 30-10-2008. WWW.ICRC.org.

(*) : Conseiller au CICR de lunité des relations avec les forces armées et de sécurité, et ancien officier de I'armée
britannique.

() : "Ce Cours donne aux participants des indications sur la mise en ceuvre dela loi des conflits armées et des droits de
I'homme applicables. Nous voulons faire en sorte que les régles juridiques qui on été acceptées par la majorité des
états soient intgrées dans I'€ducation et l'entrainement militaires". Communique de presse 08/195 Genéve. Op.Cit.,
WWW.ICRC.org.
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(") : Resolution of the Diplomatic Conference of Geneva of 1974. 1977 — Resolution 21- Dissemination of knowledge of
International Humanitarian Law Applicable in Armed Conflicts.
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(") : Resolution (21) of the Diplomatic Conference of Geneva of 1974. Dissemination of Knowledge of International
Humanitarian Law Applicable in Armed Conflicts.

"Urges National Red Cross Red Crescent Societies to offer their service to the authoritirs in their own countries with a

view to the effective dissemination of knowledge of International Humanitarian Law.

Invites the International Committee of The Red Cross to participate actively in the effort to disseminate knowledge of

International Humanitarian Law.
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(') : Extrait de "Droit International Humanitaire , Passer du droit 4 l'action, rapport sur le suivi de la Conférence
Internationale pour la Protection des Victimes de la Guerre, XX VI Conférence Internationale de la Croix Rouge et
du Croissant Rouge". CICR. 1995 . WWW.ICRC.org.
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(*) : Exploring Humanitarian Law (EHL) is an educational programme for adolescents that was developed in 1999 by
the ICRC in close association with the Educational Development Center (EDC), And with the active participation
of 20 countries, including 7 from Africa. The objective of the program is to introduce adolescents to the basic rules
and principles of International Humanitarian Law as the law intended to protect victims of armed conflict.

(") : Churchill Ewumbue. Monano And Carlo Von Flue: "Promotion of International Humanitarian Law through
cooperation between the ICRC and the African Union". IRRC December 2003. Vol 85 N°852.
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() : Article 7-2.2 of the Seville Agreement: "the ICRC shall contribute to the development of the National Societies in
the following matters, in coordination with the federation"

A Support of the national societies in terms of providing adequate training to its members.....

b. Support of the National Societies 'programs for disseminating knowledge of International Humanitarian Law and the

fundamental principles'. www.redcross.in/en/history.

() : The Second World Red Cross and Red Crescent Conference on Peace recommended that "National Societies
should develop more effective means to disseminate knowledge of International Human Law among all sections of
their population, through their existing or future activities. This dissemination should be an integral part of all major
programs".
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(") : Mustapha Rachidiou: "Droit International Humanitaire. Creation d'un centre specialise a Alger." El Watan.

(2) : Actualites: Jean-Luc Noverraz, chef de la delegation d'Alger du CICR "Il y a beaucoup de choses a faire".
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(") : "Tout ordre de caractére criminel est inadmissible". Michel- Cyr Djienna. Wembou: op.cit., p.138.

(2) : Article (8) de la Charte du Tribunal de Nuremberg "Le fait que l'accusé ait agi conformément aux instructions de
son gouvernement ou d'un supérieur hiérarchique ne le dégagera pas de sa responsabilité, mais pourra étre considéré
comme un motif de diminution de la peine...", Michel — Cyr Djienna: op. cit., p.138.
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(") : Commentary ofarticle (29) of Convention (III), op.cit., p.621.
) : Ibid, p.623.
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(2) :Jana Birchunv Getty: “Abu Gharib soldier sentenced to three years in jail”’, Guardianweekly.co.uk. (Wednesday 28
September 2005).
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(") : The first case was held before the War Crimes Chamber from March 2004-2005. The court found 14 members of
the Territorial Defence of Vukovar (a unit according to the indictment which was part ofthe Yogoslav Army. JNA).
Guilty of serious violations of humanitarian law, including the mistreatment and death of 200 prisoners and
civilians. On 30 January 2006. Milan Bulic was sentenced to eight years imprisonment for involvement in war
crimes against Croatian prisoners of war in November 1991 in Croatia.

The Supreme Court upheld this conviction on 2 March 2007. Serbia National Judicial decision: Geneva Academy
of International Humanitarian Law, WW W .adh-Geneva.ch.
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(") : Ce mécanisme est justifié par la rupture des relations diplomatiques entre belligérants.
La puissance protectrice est un «FEtat chargé par un autre Etat (dit puissance d’origine) de sauvegarder ses intéréts et
ceux de ses ressortissants aupres d’un troisieme Etat dit (Etat de résidence).
On parle ainside « substitut » s’il s’agit d’un organisme humanitaire tel que le CICR.
Michel- Cyr Djienna Wembou. Op.cit. ; p.118.
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(2) :Michel- Cyr- Djienna Wembou : op.cit., p.118.
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(") : Ibid, pp 118-119.
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(") : Principle (6) (b) War crimes :" violations of the laws or customs of war which include ... murder or ill-treatment of
prisoners of war". Nuremberg principles from wikipedia.,the free encyclopedia, en.wikipedia.org.

(2) : Article 2: the International tribunal shall have the power to prosecute persons committing or ordering to be
committed grave breaches of the Geneva Conventions of 1949 namely : willfull killing, torture or inhuman treatment,
including biological experiments, willfully causing great suffering or serious injury to body or to health....etc
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(") : The Security Council « demands that Iran and Iraq observe an immediate cease-fire (...) and withdraw all forces to
the internationally recognized boundaries without delay ». UNSC Resolution 598 (On July 1987).
() : The Security Council “urges that prisoners of war be released and repatriated without delay after the cessation of
active hostilities in accordance with the third Geneva Convention of 12 August 1949”
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