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Relevance of crimes in Shari’a
(Islamic Jurisprudence)
and man-made criminal legislations

Legal Counselor. Ali Adnan AL-Feel
Ms. Miami Ali Golmiran — A jurist

Abstract

The theory of relevance of crimes and penalties interrelation is
considered a significant achievement of modern criminal law jurists. Thus, it
1s necessary to shed the light on the concept of “Relevance of Crimes” and
the conditions and terms of such relevance with an illustration of the opinions
of Islamic jurisprudence and man-made legislations. Additionally, the rules &
procedures of trials related to crime relevance issues are also discussed.
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Legal principles of acts resulting from Patent rights
A comparative study of UAE, Jordanian and French
legal systems

Dr. Nouri Hamad Khater
Associate Professor — Transactions Department
Faculty of Shari’a and Law
UAE University

Abstract

Patent rights occupy an eminent position within the intellectual
copyrights in general, and the industrial copyrights, in particular.
Admitting patent rights resulted in several significant impacts at the
legal and economic levels alike. Thus, patent legislations have closely
focused on that issue. Among the most important impacts of such an
issue are the articles governing the acts based on patent rights.
Legislations have identified the basic legal principles governing these
acts. Therefore, we find it highly essential to discuss these legislations,
explain their principles and compare such basic principles to the
general principles of legal acts. This study is based on making a
comparison between three legislations, which are: the French, UAE
and Jordanian legislations.
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Credibility of Genetic Profiling in Establishing

Paternity
A legal comparative study

Dr. Fawaz Saleh

Assistant Professor of Civil Law
University of Damascus

Abstract

Genetic profiling offers a new dimension for the possibility of exploring
biological truth. It plays an important role in establishing paternity in Western
legislation, though two conflicting trends are apparent in this connection: free
and restricted.

In both trends, however, proving the biological truth is not the only
objective of the legal rules organizing the establishment of paternity. The
present study has also indicated that genetic profiling poses a threat to human
rights, especially inviolability of the human body. Scientific evidence would
certainly help determine paternity through the use of biologically accurate
techniques. In the event of disputed paternity, however, genetic profiling has
no role in determining the paternity that is more useful for the child:
biological or legal. It is incumbent, therefore, to restrict the principle if
freedom of proving through genetic profiling. The judge must exercise
control over this way of proving, resort to which is to be left to the discretion
of the judge himself.

Arab legislation derived from Shariaa (Islamic Law) has not yet dealt
with genetic profiling, except for Tunisian law No.75 for 1998. However, the
absence of legislation with regard to genetic profiling has not prevented
Judges from resorting to this means (Lebanese courts, for instance).

Contemporary Islamic jurists differ with regard to establishing or
negating paternity by means of genetic profiling. Decisions issued by the
Islamic Jurisprudence Academy at its 16" session excluded the use of genetic
profiling in the negation of paternity and that it must not supercede leaan, i.e.
the case of a husband negating paternity of a child begotten by a wife he
claims to be an adulteress.
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Patent rights occupy an eminent position within the intellectual
copyrights in general, and the industrial copyrights, in particular.
Admitting patent rights resulted in several significant impacts at the
legal and economic levels alike. Thus, patent legislations have closely
focused on that issue. Among the most important impacts of such an
issue are the articles governing the acts based on patent rights.
Legislations have identified the basic legal principles governing these
acts. Therefore, we find it highly essential to discuss these legislations,
explain their principles and compare such basic principles to the
general principles of legal acts. This study is based on making a
comparison between three legislations, which are: the French, UAE
and Jordanian legislations.
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Arabic grammar and also in light of their linguistic, legal and traditional
denotations.

Texts should be interpreted and understood in light of the significance of
their original cause of revealing or occurrence. Many of these texts came
into being on specific occasions and for specific reasons, and such a
background must be taken into consideration in applying them to
present-day situations. Knowledge of the cause generates knowledge of
the effect.

Texts should be comprehended in light of the significance of their own
context. Words must be related to the entire context in which they occur.
They should not be cut off from preceding or subsequent words. By so
doing, the text becomes major evidence supporting speaker’s intent.
However, significance of the context should not be confused with
significance or revealing or occurrence; the context certainly influences
the text and its meaning(s), while the cause of revealing or occurrence
(while helping understand the text) has no impact on the text and
meaning(s) thereof.

The text has top be 8undertstood and interpreted in light of their nature
of the stage, reality, place and time circumstances. This helps reach good
understanding of the text and the viability of its application i9n reality.
Time and place may affect verdicts, situations, decisions, objectives and
strategies. Thus, they may alter probabilities and invert situations.
Consideration of a stage in accordance with time and placer factors had
prompted scholars, from the time of the Prophet’s Comrades (Sahaba)
till now, to change and amend rulings with the change of time, place,
conditions, circumstances and traditions.

Texts must be understood in light of the original intent of the Legislator,
namely the protection of the total interests of people: their religion, their
selves, their minds, their offshoot, and their monies. Therefore, scholars
and researchers examining texts with a view to understanding and
interpretation thereof musty juxtapose partial texts with the general intent
and total rules of Shariaa, so that the verdict may be soundly based on
both generalities and particularities relevant to the subject of the text and
significance thereof.

As a whole, these seven controls constitute a framework for dealing

systematically with legal Islamic texts, and the appropriate application
thereof to day-to-day cases and occurrences.
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Abstract

The subject of this paper is of paramount importance because the

understanding of the texts of Islamic laws and deduction of provisions
therefrom must be undertaken in accordance with systematic controls that
help protect researchers and scholars from deviation in reasoning and
deduction, and from falling into errors.

To correctly understand, interpret and hence apply such legal texts, these

controls must be carefully observed. This paper presents seven such controls
and outlines the rules and provisions pertaining to each.

)

)

)

Ascertainment of the authenticity of the text on which a verdict is to be
based. This control applies to Al-Ahad, i.e. the Prophet’s sayings
reported by only one of his comrades (Sahabah) only, because the Quran,
and the sayings reported by more than one of the Prophet’s comrades
(motawaterah) are utterly authentic.

The text to be studied and consequently used for deduction purposes
must be compared with other relevant Quranic and Prophetic texts. The
mutual influence of such texts must be examined, especially with regard
to their individual significance. Any apparent contradiction must be
noted, and the comparison should ultimately lead to the most viable
opinion.

The words used in the text must be carefully examined to detect all
possible denotations and implications in order to reach sound
understanding of the text. Islamic legal texts had been spelled out in
Arabic. It is therefore imperative that the words of such texts should be
interpreted against an Arabic background and in light of the rules of
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