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consideration that the two contracting parties would want to apply the latter

act had they known of the invalidity of the former.

From only the previously mentioned article did German law maker and others
formulated a theory, «The contract transformation theory», and included in
it what is called the contract liable to invalidation, and formulated a set
of conditions, jointly required for its application. The conditions include:
the original act should be invalid, the original invalid act should contain
elements of the second act to which the original act will be transformed, the

possibly desired second, from the two contracting parties, should be legal.

Therefore, the study proves that contract transformation is a well established
figh methodology, with a wider scope in Islamic figh compared to
secular law. The study also proves that contract transformation in figh is
in accordance with its objective methodology and is functional among
stable figh regulatory framework and that it is applied with conditions and

regulations keeping in mind the intentions of the parties involved.
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4) A commission agency (wakala be-ajr) contract becomes an «ijara lazema»

among some Fugaha

5) Transfer (Hawala) with liability conditions on the indebted is transformed

into a transfer (Hawala) as mentioned by Al Sarakhasi.

6) Vending with coercion (vending bel ikrah gair al moljei>) like under the
threat of incarceration and minimal damage, spoils the vending according
to Hanafia but does not invalidate it so that ownership is rightful upon
cashing and is transformed into a rightful mandatory one upon agreement

of the coerced.

* The rule that states that meanings and intentions of a contract are taken into

consideration and not the linguistic and format

* In vending and leasing (ijara) contracts if the price and the charges are
cancelled, vending contract is transformed to a grant and the leasing contract

to a lending one among a group of Fuqaha.

It is thus apparent from the aforementioned cases and similar ones that the
transformation of contracts is a well established Figh methodology upon
which many cases are based. This proves the objectivity of the Islamic Figh
methodology and the flexibility of Islamic contracts that include rightful

regulations fulfilling its best interest.

On the other hand, the study shows that many laws stipulated the contract
transformation theory while others have not and that according to the
Germanic law and Germanic doctrine in the nineteenth century. The secular
German law, article number 140 took into consideration the contract
transformation theory and limited it to invalid lawful act that fulfills the

conditions of another act provided that the latter will be applied taking into
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Contract transformation in Figh and law

A Comparative study

The importance of the study lies in the fact that it elucidates the capacity
of sharia compliant contract to respond to the sharia compliant practical
interest and demands. This preliminary study proved that - on the basis that
assimilation has priority over accommodation-- contract transformation is a
well established figh methodology proved in Quran, linguistics and among
fugaha. Contract transformation in figh means changing/ altering/ modifying
from one contract to another, and the term Inkilab al akd (transformation/
alteration of the contract) is the most widely accepted among fukaha in the

past. Transformation regulations differ according to the situation, i.e:

* The transformation of «al wast» or « al —haala» including many varieties
such as the transformation of al wakala al sahiha to wakala and to sharaka

and to invalid ijara

* The transformation of the contract whose terms have not been fulfilled to

another, examples include:

1) The transformation of the grant with compensation condition contract
to a sale contract with all the terms and conditions associated with a sale

contract among some Fugaha

2) The transformation of the suspended/cancelled contract to a valid one
once it has been approved such as the «officious sale» (al Foudoly sale)

among some Fuqaha

3) The commission merchant/agent becomes officious when he/she

transgresses the limits of his/her agency
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