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law correct its defects & problems, & their pursue for achieving
the inclusive world peace that humanity must live under with
security , freedom & prosperity.

It would be a pleasure for me to present my gratitude &
thanks to my professor Dr.Salih Bakr Al-Tayar for what he has
offered me of precious advices & guidance that were very useful
for me during the research & readings & following.



Third study: ending war by concord & referee: in which I
handled: the legitimacy of concord & referee, & the rules in
dealing with messengers & ambassadors & merchants.

In the second unit which I named (the obligatory nature of
the Islamic international law) I handled :

In the first chapter: the basis of the obligation of the Islamic
international law, for which I spared three studies:

First study: the permeability of the Islamic law to the
international rules.

Second study: the borders to the application of the rules of
the Islamic international law concerning time , place & persons.

Third study: the explanation of the rules of the international
I[slamic law.

In the second chapter: I handled the rules that mix with the
international law, in which there are three studies:

First study: the nature of the international curtsey in the
terrestrial & Islamic law.

Second study: the nature of the international ethics in the
terrestrial & Islamic law.

Third study: the nature of the international justice in the
terrestrial & Islamic law.

Then I placed a summary to talk about the importance of
the international Islamic law, & the most important results
reached via the research. I concluded that the need for the
international islamic rules is urging & mandatory in the present
time, so that humanity can live safely under its shade, & to unite
the Islamic countries at least at the level of their international
relations & external movements, & to be opened up on other
peoples & have a civilized dialogue with them, &  their
participation in rectifying the rules of the general international

-K.



origins is concerned, to take out the legislative rule in the new
issues related to the relations of Muslims with the others.

By this , the Islam establishes justice via its rules with all
people whether Muslims or non-muslims ,because in the eye of
Islam , rights are respected & do not fall down with time, & this
is the best about the Islamic legislation, that preserves the
legitimate rights for the Islamic as well as the non-islamic
countries.

It is worth mentioning that (treaties, agreements, & custom)
are considered among the original private references in the
general international law, as (judgment& jurisprudence) are
considered among the explanatory references, that has been
applied by the judges in the international court of justice.

As for (chapter two),l talked in it about:(the validity of the
Islamic international law at the time of the prophet &his
following caliphs),& I divided the chapter into three studies:

First study : dealing with non Muslims in the Islamic state:
in which I handled: the specification of the concepts of the
Islamic state, & those of conscience(Jewish, Christians &
mendeans).& the truth about the treatment of those of conscience
& dealers & trusties.

Second study: dealing with non Muslims of fighters & men
of war: in which I handled: the specification of the concepts of
Islam home, & war home. & to clarify the issue of jihad & the
legitimate defense in Islam according to the moral Islamic
principles that necessitates inviting the enemy to enter Islam
before fighting him, & not to attack them during the night , &
forbids killing of women & children, & forbids manipulating the
corps of the dead, & forbids poisoning or burning the enemy, &
forbids cutting or burning of fruitful trees, & encourages good
treatment of prisoners of war.



or moral trust.

God said in the Koran: (believers, fulfill your contracts).
(fulfill your promises towards god if you made any, & don’t
break your swears after you assured them & made god be your
witness over them , God indeed knows what you do).

The Islamic legislation clarified how to make deals &
treaties & the way to execute them & to be committed to them,
within this treaties are cancelled according to the way the
contracting countries behave &break their treaties. (in the time
the Koran ordered the prophet to fulfill the treaties & deals made
with the loyalist polytheists ,he also ordered him to break them
whenever there is betrayal ,at the condition that the prophet
should announce him to the public as a traitor because god does
not like traitors or betrayals).

God said in the Koran:(& if they broke their oath after they
have sworn it & impeached your religion then fight the leaders

of the atheism as they are people with no oaths so that they may
halt).

It is useful in the field of the international Islamic law to
concentrate on the importance of including (jurisprudence &
judgment) in the present time, to extract

Jurisprudent rules in the relations of the Islamic countries
with other countries. thereby the new international issues are
dealt with by a jurisprudence moving in the so called (the area of
the legislative emptiness), which can handle the evolution &
progress of the era.

It is in this frame that the importance of (the science of the
origins) is more prominent through the study of the participating
elements in the process of extraction of rules, & the study of the
terminological legislative evidence, & the non terminological
legislative evidence, & other studies in which the science of the

-f-



an independent (first chapter) to identify (the resources of
legislation in Islam)in which I dealt with three studies:

The first study: the major legislative resources in Islam,
that are the Koran & the Sunna (the life history) of the prophet.

Second study: the minor legislative resources in Islam, that
are the unanimous agreement & mind in the Shiite doctrine, &
measurement & preference & general interests in the Sunnite
doctrine.

Third study: the knowledge of the international Islamic
basics from their major & minor resources, in which I dealt with
the Islamic treaties ,custom, jurisprudence, judgment, the basics
of justice in Islam ,& the general legal principles in the Islamic
legislation.

Amongst the general principles that were adopted by the
Islamic legislation is the basic of (no damage & no damaging), &
the rule of (impossible to assign what is unsupportable ),& the
rule of(falling of the contradictories),& the rule of (pushing the
harm rather than gaining the benefit).

[ believe that if those general legal principles were applied
in the field of the general international relations then peace &
love would be spread all over the earth, because (peace &
security) were raised as a slogan by the united nations, but could
not achieve them because of the interests & avidity of the
western countries to put the hand over the fortunes of the third
world, thus making (justice & general principles of law ) become
secondary resources for (the general international law),which are
not taken in consideration by an international judge unless
conditionded.

Islam takes care of justice & making the promises &deals
&contracts, both at peace & war, & made consequently penalties
on those who break them, & banned betrayal in every substantial
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international judgment.

3 - the problems & defects of the terrestrial international
law, that were reflected on the conferences & treaties & their
explanations, & considering justice as a secondary
resource .some international law experts has mentioned the
intellectual defect upon which the general international legal
rules were based, to exclude the intellectual & cultural privacy of
the non-European peoples claiming that they are uncivilized
peoples , according to the statement of the section 38 of the main
system of the international court of justice, that was agreed on by
the united nations in section 92 of the charter saying(the
international court of justice is the main legal instrument to the
united nations, doing its job according to its main system
accompanying this charter, built according to the main system of
the permanent court of international justice & an inseparable part
of this charter).

4 - the necessity to formulate (the international Islamic
jurisprudence), by Islamic scientists & men of law, &
establishing the Islamic legal basics by agreements between the
Islamic countries, in order to participate positively in creating
better international relations built on moral basics.

Despite the fact that it is the countries’ interests that were
that main cause behind creating the international law , but these
interests cannot trespass their legitimate limits, & assassinate the
humane & moral issues in a terrible manner.

The water issue for instance is one of the most important &
sensitive issues in the present time, thus the country having the
source is not allowed to deprive the other countries in which the
river pass,& so on in all the international issues.

I wondered in the (first unit): (is there an Islamic
international law?) this mentioned question requires to search in
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That’s why I believe that the research I’'m presenting will be
larger, & more important &developed than what’s been proposed
in the past , because it puts the light inclusively on the references
of (the Islamic international law)& its applications,----&the basis
of its implementation.

It is the first academic study of its kind in this vital field,
because it relied on both doctrines , & took the scientific way in
following the scripts,& segregating them & explaining them in
order to reach the desired goals of the research, & to show the
greatness of the Islamic lawé&its fluency & its wide perspectives,
& to participate humbly in exploring the enormous legislative
fortune.

It is worth mentioning that I followed the academic
scientific method in assorting, the method that was practiced by
the professors of (the general international law) in their
researches & conclusions & analyses, to put the research in an
acceptable modern way.

It was all due to our professor Dr. Salih Bakr Al-Tayar who
guided me in rectifying the research to be up to the wanted
scientific level.

The architecture of the research:
I decided to divide this study into a preface that includes:

1 - the evolution of the terrestrial(general international
law),& its definition, to view the legal mechanism of some of its
items before the treaty of Westphalia in 1648 & thereafter when
we could sense (at that time)that (the general international law
was purely European governing the relations between the
western countries, then afterwards included the others.

2 - the shape of the general international law, its advantages,
references, as treaties & agreements, & the custom,& the
international jurisprudence ,& the basics of the law,& the
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general international law.

Worth mentioning that the subject we are dealing with is
rarely handled by authors, as Dr.Wahba Al-Zuhaily in his
book:(the international relations in islam in comparison to the
international law), &Dr.Abdulbaki Niima Abdallah in his
book(the general international law between the Islamic law &
the terrestrial law), in which he concentrated on the terrestrial
legal rules & did not give the Islamic law what it deserves,& Dr.
Subhi Al-Muhamasani in (the international law & the
international relations in Islam), & Majeed Khaddoori in (war &
peace in the Islamic law), & Dhafir Al-Kasimi in(the jihad & the
general international rights in Islam).

Dr. Abdulrazzak Al-Sanhouri referred to this subject from a
distance when he handled (wisdom of the basics of the Islamic
law) & its richness, highness & originality (in more than a book
& more than an occasion, especially in the last stages of his life,
after he read the references of jurisprudence more profoundly).

Some Islamic intellectuals has written in it, but very briefly,
as sheikh Dr.Fadhil Al-Maliki in his humble research(the Islamic
international law), in which he said:

(amongst the serious resolutions in the Islamic international
law is (the resolution of the denial of the polytheists )that the
vagueness of its political & ideological content lead to the
misunderstanding of its legal , political & jurisprudent aspects in
general).

He added: that(the signature of the Islamic state on its
membership in the international boards & societies is a potential
agreement on what this membership implies of conditions of
which: the commitment to the rules of the international law &
the application of the decisions of the international associations
& to bound strictly to the treaties).
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encountered within the alignment of (the formulation of the
Islamic brain)with new methods coherent with evolution,
especially that the principles of Koran orders us as Muslims to
follow the path of the sky, god says in his book :( then we made
you on a law of order so you follow it & do not follow the
desires of those who do not know) ,& thy also said:(for each of
you we made a law & a program),& he also said(you people we
have created you of male & female& made you publics & tribes
so that you may recognize each other ,the best of you in the eye
of god is the most pious).

That’s why I tried 'my best with all sincerity & subjectivity,
to examine the religious statements meticulously, searching the
references of hadith & jurisprudence & history to find (rules &
facts) delineating the relation of the Islamic state —at the time of
the prophet & the following kalifes-with other states.

This is a hard task, because it requires continuous search in
the folds of the books,& examining the religious rules in addition
to the difficulty to understand the jurisprudent terminologies
dispersed over here & there , I found myself obliged to return to
some of the explanatory books of Koran to get explanatory
opinions that might enrich & be of use to the research.

Here I must refer to the enormous responsibility placed over
the shoulders of our knowing scientists, to formulate the items of
(the international Islamic law)in jurisprudent terms & words in
convenience with the requirements of the era. more specifically
to formulate an international Islamic jurisprudence in the same
pattern of the political & economic jurisprudence, & to ration its
basics & sections in a modern language , enabling the Islamic
countries to make their treaties & agreements upon it, & to
organize their legal conditions to positively effect the
international relations.& we can Notice that the treaties &
agreements are of the main sources & references of the terrestrial
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The committee of the international law has agreed on so
many international rules that may harm third world countries, as
in its agreement on the issue of the international custom under
the light of the definition of section 38 of the court of justice,
stating:

- that(the concerned international customs are to be
considered a law proved by the successive use).

Which is a definition by the lower limit, as the logic men
say, because it is limited to the substantial element(i.c. the
repetition of an act), it is better to consider the complete version
of the definition of the international custpm, i.e. to agree on the
moral aspect in addition to the substantial aspect, which includes
the acceptance of the countries to be committed to an act & its
recurrence.

This phenomenon was criticized by Dr.Hamid sultan in his
book (the international law at peace time).

We can sense virtually & scientifically lots of legal defects,
that were a cause in the loss of many arab & Islamic countries’
interests, in my opinion these countries must have their own
international legal rules, making them strong enough to
participate positively in the present project of the united nations
to rectify the rules of (the general international law).

Inspired from what we have mentioned earlier here comes
the importance of the research in the (Islamic international law)
which leans on the basics of justice & morals. to give Islamic
views about terrestrial (the general international law).which isn't
such an easy job due to the dispersion of the statements within
books & references,& being hidden under the vague terminology
of jurists, & interlaced with other statements mentioned by them
in their jurisprudent researches.

It has a growing importance in the present time, because it is
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& the theory of the partisans of the terrestrial law, saying :
that the international law cannot be imagined without putting
articles that satisfies the countries, based on the treaties &
agreements.

& the theory of the combiners between the two former
theories, which was claimed by the Dutch (Cruteus) & the Swiss
(Vattel).

besides, the(Paris agreement) of 1856 can be considered
another great achievement to support the ethics of the
international law, where allowance was made in the seventh
article: to permit non-european countries to be a part of the
international community.

In the years 1899 & 1907 the (La Haye agreement) was
made, where many ethical rules were established that formed the
basis for some of the principles of the league of the nations , as
well as the united nations .

Here we must confirm that the evolutions that took place
were almost all convenient with the whishes of the European
countries, as for the other countries ,we see a clear injustice
towards them. As far as I'm concerned this is completely against
the principle of evenness between countries , the slogan that was
held by the united nations.

Strangely one of the articles of the charter of the united
nations has approved the general principles of the law according
to the principles that were agreed by the civilized countries (i.e.
the western countries), which is an article derived from the ninth
section of the permanent international court of justice.

As for the (committee of the international law ) in the united
nations, it was formed on the basis of two resolutions issued in

1946 & 1948, without any role for the Islamic & Arab countries
in it.



Writing in the terrestrial

(general international law) is not such an easy job, due to the
novelty of its rules & the controversy of its theories , which
drove James Dorte to put a book named (the controversial
theories in the international relations),which is the same reason
that drove Marcel Middle to write in (the sociology of the
international relations).

That's why [ tried my best to review what has been written
in the field of the international law, in order to abstract its
breaking points, & follow the controversies between its rules,

that was a cause in the loss of many countries rights, especially
the Islamic countries.

Putting In mind that the importance of studying the (general
international law)in the present time resides in the important
position it occupies , in spite of its novelty within the field of the
legal system of the present international community, it has
evolved through the European treaties, as the Westphalia treaty
for 1648 which is considered the greatest achievement in the
international relations, because it provoked the appearance of
many theories :

As the theory of the classics , who consider the natural law
the only source of organizing the international affairs, based by
(Hobzobovendov).
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