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ABSTRACT OF THE TIIESIS

This thesis is cntitled “ Terms and Conditions of the Taking by
Pre-emption” in Islamic Jurisprudence , Yemeni Civil Law,
(A Comparative Study) and some Civil Arab laws . It consists ol'an
introduction, a preliminary chapter , other three chapters and
a conclusion. We handled this exact rescarch and study of the taking
by pre-emption in positive law, Islamic Jurisprudenc and Yemeni
Law.

In the introduction of the thesis , we explained the subject of the
research it importance , the reason for its being selected and method
pursued . With regard to the preliminary chapter, which is divided into
three rescarches, we handled the general concept of pre-emption. It
has been defined linguistically and conventionally by Islamic
jurisprudents and various positive laws. The legality of pre-emption
has been elicited from the Sunn’a and unanimity of Muslim
jurisprudents . The discussion of the main characteristics of
pre-emption are that pre-emption is an exceptional right; the transfer
of pre-emption inheritance and its non-divisibility in each of the
positive law, Islamic Junisprudence and the Yemeni Law . Morcover,
the definition of the legal nature of pre-emption and the difference of
the positive law and the Islamic jurisprudence in its legal adoption
points out the views that pre-emption is aright, and the views that
have been considered as permission and lastly the views considered to
be at a middle rank between the right and permission.

In chapter onc, which consists of two studies in which the terms and
conditions should subsist in the pre-emptor. It is necessary that one
reason of pre-emption should cxist in the pre-cmptor. In it also the
reasons for the taking of pre-emption by pre-emptors were indicated
in some Arab legislations such as the Egyptian, the Libyan, the
Lebanese and Iraqi legislations with a study and a demonstration of
the views of legal jurisprudents in these reasons.
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Also a discussion of these reasons by Islamic jurisprudence was made
through an approach to these three views as indicated in the cause of
pre-emption . We explained the view of those who restricted the right
of pre-cmption to the pariner of thc common property, then to the
view of those who extended the reasons of pre-emption in addition
to the partner of the property , to the close neighbour . We then
procceded to the group who took a middle stand between the two
views. We followed that with a study of the reasons of pre-mptors
taking the pre-cmption in the Yemeni law showing the influence of
Islamic jurisprudence on it. The second condition of pre-emption is
that its rcason in the taking by pre-cmption should be stronger than
the others on accumulation. We discussed cases of accumulation of
numerous pre-emptors in the positive law , the Islamic jurisprudence
and the  Yemeni civil law, And pointed out that the rules of
accumulation of pre-emptors of different groups, then the rules of pre-
emptors’ accumulation of onc group and lately the rule of
accumulation when the purchaser is one of the pre-emptors.

The second chapter has been concentrated on handling of the
conditions that should be subsistent in the disposal allowing pre-
emption in the three researches whereby we handled the disposal
allowing pre-emption in the positive law in general and specifically in
the Yemeni law. A study of pre-cmption has been made onthe
unregistered sale, pointing out what characterizes the Yemenilaw
from the other laws in this linc of disallowing pre-emption on
unregistered sale. In this chapter we also proceeded in the discussion
of terms of the disposal permitting pre-emption in Islamic
jurisprudence indicating unanimity of jurisprudents on allowing pre-
emption on contracts of financial indemnity and their unanimity in
disallowing pre-cmption in contracts of donations as well, and their
difference in permitting pre-emption of non-financial indemnity.

We allocated the third and last chapter to the study of terms and
conditions which should subsist in the prc-empted money . This
consisted of three subjects in which we speculated on the terms of pre-
empted finance in each of the positive law, Islamic jurisprudence and
theYemeni law. We found in most of the Arab laws that they do not
allow pre-emption except in property while the Yemeni law allows
pre-cmption  in both moveable and immoviable property which means

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



A

that the laws that did not takc pre-cmption inthe movcables , had
given the right of recovery , which is being affected by Islamic
jurisprudence . In this regard, the definition the right of recovery
and  of its relation with pre-cmption was made so that we could
distinguish between the right of recovery and pre-emption. We found
that when discussing terms and conditions of pre-empted money , the
jurisprudents were divided into two groups . The first group feels that
pre-cmption should be restricted to pre-emption on property while the
second group went further and allowed it on moveable and

immoviable property.

Lastly we concluded our thesis with a number of elicitation and
proposals that have been totally arrived at through the comprehensive
study of the terms and conditions of the taking by pre-emption in
positive law, Islamic jurisprudence and the Yemeni law.

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



VY

Al gl e

e 0 gland (o (lune cpund o 30
Comdal e sl ¢ plil (g %
¢ =0y alall 5 padl S A bkl dsa e
C_alYAL 3l

Jan (e e O 2eat Lailall L3
¢ oYt Akl ¢ pid 5 e 3ad ¢ DAl
S PASARE SN IPRLE I RS PR\ IS B
. eYAAT
‘les,_‘:l\;_.auw‘_,_\p@meu?u
Cold S e il e pualad e 320
P VY

¢q_.lg‘}!\ulc@ou5‘;@;l\_)sjhm
1 5ed) e (Ja Aadall ¢ Qadsl e 2t
C a0 ¢ ol e g il Actilall
CFiaY (i LS b e e b )
A el e Iy A el (AN
tL'Jl_.._'L_lltl.:.l,):L_'li_)_.:n.ﬂ'l,L_C-L}Hl

.—aVTVo
Al 3 gana (7 dane ool JoSt el
Gl b ST S S pa p gidae 52 3)
L PSR P IS BN P TRy

 OLy) 4B gl e Y
: Ty k) &y guh Aiaad) g2l pa (0

gt g (Y

sl e 8 e i (T

Oy ALY Cabia 2l sa (¥
(',.h;.“m.h!\(‘

D G 3 o 5d (3Gl o (¢

: Q’_.:Lﬂ‘n O‘.!.ﬂ'l gl &ﬂ'l 1.}&1_- (0

D agagd Lo LAY £l (1

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



YYA

¢ 3ad (plag—d o Jlash) (Fiaall il
¢ Cagoe JSH o At Akl ¢ el

- B O e

Akl ¢ dg¥h e 3ad ¢ S iy el
¢ ol ¢ g dgaladl (ash o AR
W RV

ol by xigh elile (e daad Galls
Sl Lty oKaa ol 0 Zaall Ly o plis

edead ¢ Wiyyl dena ol Lae ihaddl
¢ gt dsaladl ¢ Al Akl ¢ Gudal
=AYV e 0 g

¢ polodl Al ¢ i yudl Gl uadd Sl
Je e A Akl o ylie s W e el
¢ bl ¢ Qg om ¢ plilly delilall 28 jal
CoVAAY L aYYA

s Cagprall 5368 0 daal pall Gued]
il e B AL pag) gl o))
¢ il o adt ¢ (alegh 5 JLSH Biaall
¢ obid ¢ Grgpme S e ¢ Al Akl
- gl Oy

O 05 5 G e ol (G opd e
e 3ad o Alue jalh Al Aad de
¢ gl Y AESal ¢ 5 paY) daddall ¢ adl N

B RUESY

_)\:nc_le_ﬂS\ ;_.)A.jll ¢ L}JL....AA.I&’I Lv_.)SJl
o F )l Osu ¢ sal
CERA R PITUN PR IR IO TR I

P do gl (4

Js—a ¥ i &8 A it ()

. _)‘__}u&”}

D psdiad A &8 Adagh (V)

el 7 5d e deall Aulla (VY

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



YV4

CERG Oy o eeae o Agiagal
g it ol e LSS
ellll 5 Sl oy Se g0 e 3

Cfelb Osn e sl

¢yl il o ol e LSS O
i e S i g e )
A Ba AS 58 ¢ AL e el ¢ (sl
Cod¥ g milal) B ilasa dadaay
cpYAOA - _aVYVY ¢ yuas

e 5all ¢ (o shall iy 8 deaa gplll
) Gihias dagdhay 4556 48 58 ¢ (U
e AYYVY oy aaac o gy il
. pY40A
Hmlwpdlwi@;mwﬂwﬂ
e 3l ¢ gda ) Gl Cle (2 0 Sen
¢ 5ol o ¢ s A A sdall ¢ ualsd
CoVAAE LA it Ol Qg

qul_'ﬁ'Ic-J;J'la‘L_g‘)‘,;J'lﬁSLyhu_,}A\
az.__c.\__\l:l\,H_'),ﬂ\,)_.ﬁnd_};.“ BE
°?\%VY‘L'JU:‘1‘C-"J.)H

G Oen ol e g il (o ol ual gl
Gl Bhsal ¢ ikl IS pa g sikae 52 )
4 _)_Sﬁ.“ J'I.quml_‘d'l r._')__*_s-“ (A.A'l.ﬁul
.‘g\al%*__b\i\\‘sou._ﬂsaj‘)}}

‘gﬂﬁﬂl‘ﬁ“‘)ﬁlﬁﬁg}ﬂl_ﬂ‘-‘%ﬂ@ﬂﬁ@

. C‘.Q.ml'l (\".

t zlgaal Bl

:E‘.a.'m“ C_}J-ctn..o]'l :i_s_,\.a_'i(\/\

:‘_,J.‘nh.“gbld\(g
Dol )y e cpmbaall pSled (V9

! Baasd) c_}&h.d'l (Y\

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



YA

¢ Le—iiSay dgal LD Auhaall ¢ 400 Aadall
. —AYYAY

e oal ¢ Saedl puod O o n ) geaidl
ol Gy e - SEl gl a )
cpYAAY AV ey

G 4 20 deaa G ol (38 5a pLaY) AQSY
o OSAE o e ueladl ¢ 3all ¢ 4alad (p daal

SARY _aVENY ¢ e g

Mm@ml@mnﬁ,ﬂtﬁieﬂj
¢S e 5al ¢ e @ Ak o e
¢ 3oaldlly ¢ A8, clideYt 35,8 aibhe
C b O

4dye pdead () dena ol Aadal lladl
A adall ¢ gaelal o el ¢ SN punl
¢ ol ¢ Cag e dpaladl GESH a0 I
.‘.\ﬂﬁ'l_,_;ﬂiﬁv

e 3a D galgieal ol et L
¢yl g A e Lkl b peall o il
C gl O e O« Sy
;“gji_,_éﬂ\tq_a@f.lba:b@mi@,m
¢yl y dellal) A el o S o el
c B Oy Qld e Sy
M\;ﬂ\‘wyxw\@&u,@u
CAVEYY ( jaa o sbad) Aaghe ¢ i

: tL‘é}'\ e e tl_‘ﬁl'l AN (T\‘

Pl (YT’

P Al cadall (o

: daiall Ay agiaall Db (Y £

Sl 780 e Bl Zp2la (YO

D eyl (T'\

bl )il (YV

t oS ad (YA

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



Y AN

el ¢ i jall G (ny O 2eal pladd
Ad sl dadae o Y Akl ¢ o
AL FLINNISE o VRS TIVEOL

e jead) ¢ plida 0 b xe Guall 5 ADD
TS SR EPA R K 1 - BN [P
.é__:)ljo,;._uz_)aul'.

¢ o On B (O dead (p o deaa O
Sl ¢ c_ut:.“ ;_}__).“ ‘ u.uJLml'l E\PWA|
Oy o asly iy debhall g

B FerT

tun.a\_i_‘n'l cj__"s.“s‘;‘;n}“m,J;ﬁlﬂ
cé_..:mds_)ﬂ‘n_)bium'l:\_a.ﬂn]'l
.e‘lq}\c—_h‘i‘o
w\tH\WHMAJ;\SAn
__AH\O‘@:.AJL..L_:.E..__JM‘L._L‘H
.‘..\‘Ho
___h\f\\sr;a‘.,\lﬂ\m‘q_lc—.),ﬁsﬂ
-e\qq.

LA LAYV gl

a ) Gl ol ae (g gadl QLD

D) qaled (=2

cabial galall sl el (Y9
. JL;AA’Y’I pLAlC-

s (Y

: g oAURN quadal (g
:L,'_I;‘Jl (T\

Aetd)) H‘L—"ﬁg-\; =2l e (v
=1 (Yl

sl y caDkuYh 4adl (Y'Y

¢ Caialaall 4 (\"T

 Jpalu! O eladll 43 (V'€

At ag 20 Al Jaadd (Yo

p g gall) el pal) W

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



YAY

Iy L_‘;: ‘;‘:‘)'j‘u Q'L‘“"“ L'é_..l.uhl'l L;g.afl_}nm
¢ 35l y il Lud o ¢ ealldl slaal
JJLM: J'IJ c_:l__l:uu—\&c——th) (}_}L"-‘-’
CoVANT VYA ¢ (g

L ane (o Jlaa Juiill o A Gl
¢ la o e (J0 Angdall ¢ ettt Al
. ‘p\qc\o ___A‘i" ‘ t;!,_);l;
.‘Q\QAV;QUJ;Q,)H; ul.ul:LﬁSA
il 3 e g dely Al Auid

PO RN V. PG PN WA W
s:i_'l._l‘)nj'l 3..'@6_1“ _)bso,sl.‘élb(_,,.n‘)l.u)“
.f.\‘Hi__Mi’tO‘S_)ALﬂ‘-

sl 2ia ¢ 3l Zanhall ¢ TN el pal
.l..\‘l"t\ si__,_)_u.‘&....}f\..n._i_)l.ul’l

e 3madl ¢ (inall o plAl 7 5l (8 da s
.?\Q“I\sqa.nl;.“ _)Sﬂ'l _)L:‘umts.!l
a_u':lg_'s]'l )\Jtl@@l,@d\g.ﬁncﬁ
.PNQAYSQJJ_%J‘&T_\J_)-J‘

.‘.\"Wn _)SHJ'I J'I.) ‘ aw‘,aﬂm‘ J,E.-_“
¢ Ot e mall ¢ A la¥t A_ualt (5 48al
‘:\__}:i_)x.“ :t_..bg_ﬂ'l J’I_n u_‘;)nl :L_n__l.l-:nl'l
.‘.HAA‘:.)\LEH

D el ol (T'.f\

b ke y Al b ol (£

s A4l ¢ilad c_}\ﬂ:mﬁ'

p bl daat afall ae deal (Y
s eligh of daad L2 (£Y

:AALIJ):& (il"

:Ounlu_),.'!‘ LR

:E)éo;ué;ﬁ_,:l.d(io
:&S;.“ m,j‘ﬂt.:..a(i'l

/ F gLl Jaan 2 (8

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



YAY

O3 ¢ g maall (Saall (AN B 4y ) seall
'C"*’JIG

¢ e ¥t dnadall ¢ Ball Al & Hlad
L2194 ¢ Ll delbl e dada
oYY ¢ (AN el ¢ ol B jolias
c._j__\.“ ¢ L.H“‘“‘“ U}JL_EJ'I C)&“sjuﬁ'l,]'l
L iSa ¢ Al Al ¢ Y1 el ¢ SN
.?\QQYcQL'L_JcQUJ.'th JJLu:
F‘).—Tl-“‘gr.)ﬁﬂn uyl__ﬂlc‘)ﬁ@‘éj'ljﬂ
ms@mlw‘s@\)\ﬂ;dis@ml
.‘a\‘i‘l\'¢oliﬁst.‘_:_,_)ggs_).lb.a

‘)ﬁ.“ J‘JG‘HJ\J‘ :k_a._lh."l;:\T}SH\é;
—__.._A\fﬁisO'l__l_ﬂaC_i}_);L_ls _)...al.a.al’l
ALY,
st;ig_);t_;‘&'ﬁl_)aj'ltf_i'l)ﬂ'np'l_'nj‘)b&(‘rlm\
CJ':_)‘S_._“ f—'l:l:h! _‘;’ua(;‘;td'l Al:_;nl'lsuunli]'l
.e\‘\/\'isoljglst’_u_»gsu_;ﬂl
c_')__j..“«u_un]'l U)JILQHC‘);::GSJ:;};A}“
ttl:,)g_;s@)-_“clﬂ)ﬂ'lﬁha:l_)b$ O.ut.]'n
tQ,);;___asu_g_)a.“Lﬂjm;\*;j_)bsc.mtﬂl
B agil o ¢ ALt A el (3,8
.FHA\“;Q,_&;@)A\

:.‘.La:.lmﬂlﬂ_)..}(if\

¢ as dana e .o LG (2‘1

L s dame draw -3 L3 (o.

:uns_).aot.qglu._‘.(o\

:ws_)-ﬂo‘.&;llm-.}(o“

: (:;})t\ﬂ.“ d*.n .2 (QT'//'“A

FTRTEE BEURTREY G
P goseandl BN e 2 (e0
 sseid 00 ae 3 (01
b s s L_g'._‘)_)ll ae 2 (eV

: sdaal C-)QP"""‘“ Je .3 (OA,./

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



YAL

el ¢ o el @ B pulaa
?\‘\T"sﬁﬂuﬂ

il 5Lie ¢ 2nil] G guai (Ao Giledl
o F00 O ¢ A Sl

¢ bl ",._ltu.ul'l dn e ¢ (;J_')ENI Plas
c )5 Oy ¢ 5 aldd
:._)_'J'Isu_ua“uyhl‘c)ﬁ.qj);)n]\
sic.'l.\lnn:la)ﬂ'l _)la‘i:\M‘-l.__an\cg_‘:tdl
. (-\“\VV - —AYYAY ¢ Slaas

‘L__,u,abl'n L'_ﬁS“ _)L]s .ﬁlaﬂljﬁ_iﬂ‘,.]c-,n
.?\QQ"t_}m

¢ (554 dusha ¢ J oV e jal ¢ ASLD Ga
¢ gV Ankall ¢l die Sl (3 sl
. A1281- 1440

‘cL’.'uas FM‘JS&]'IJ‘J&“L'ISLL“C}:
. —aY e

n 4 J'n\‘n“ a -'115“ ‘ :L'L'l‘._sx_‘l‘ é,;;ﬂ} :\T’ISLA'I
.ﬂ‘\*/\t}m&i}l&a}‘@‘
sfﬂ‘@sﬂhﬂijw‘é@‘
‘@L’J\ el ¢ let 3D Adall Ay yhanl
¢ elaiao ¢ W‘dﬂ#‘&.}fﬁat&m\w\
LN A8E AVt

AT\ PSP A - S R P B
c VAT ¢ 3 yaldll

¢ A uSWYb o laal sline ¢ AL s
- Eb O

:odeall 7 b axiall e L3 (08
e gl dase il ac o (Ve
:_)Ucnl‘ ég!)ﬁ}.auim..}('l‘

DaSall e L3 (Y

JPSPUPREN U (Y
tada Gaua S8 .0 (18
pcul e 23 L3 (0
P gt sead gaada 23 (37
D JalS 2eaa (Y
P ypsie G dana o3 (VA

:‘;au.ltwnogm.a(“

:quh(él.;.n‘;i.hma_)w(v'

¢ aall dane cihuas (VY

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



VAo

v U PO BRI PRI N 6 P RE
¢ L saad ¢ 3yt 300 Dudl ¢ G5 oind
c Y daalay Gaiall L ¢ 2V AAA Ll
ALl 8 Ll WYy aga sl o Aedd
rpndl Lloa (b gl Ciny ¢ g3l
¢ 0D il 23aN ¢ 5 paleall Lyl
¢ oS i puaued sl dsl
LY

£ 3 —tay S Gadl G gldl B Aaald
A ad Y Ay Al el
ae 8 sl tany ¢ YV puadll ¢ 5230l
CaYAA0 asl e Al Al ¢ Gsial
o 3y S0 Amalay (35l A0S ¢ J5YH 20

SA8Y LI (1) 45,
AAEA LI (VTY) 5,

1 10Y I (1) o)

AV L (1Y) 4

aY A0 pd (o) )

AT L (PTT) 8, il sdkeal
) AAA WL (A) 68

D hanaly VAT LI (V) Q) ol
(Ao o2l ) a5l e e
e g Ley Al LS 4

C:eplaally Cigag) b
PO gl saal agal s (VY

:t}:l\q_‘lﬂ\;mch.a(\’f

P guall dasae L2 (V¢

—: Glay ddl - Ll

t el gl o glall (Vo

D g maall Sadl g6l (v»
DAl (Sadt o plal (vv
: gﬁ_u_)‘)'l sl ol (YA
O [ P IS SOV P L (v4

Sl 2 D ALY s (A

Dl el Saal o sl (A

: aalag)) 5_S3al (AY

All Rights Reserved - Library of University of Jordan - Center of Thesis Deposit



