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mind That is, to me, expressive whether or not it is mingled with or coincident with
“pure’ expircssxon By contrast, merely driving fast in an auto is not, without more,
a form of expressive conduct; there would have to be something about the particular
conduct that would reveal the intention of the actor. All conduct, of every kind,
could be expressive in some sense, but to call all conduct “expressive conduct”
demeans the concept | am passionately devated to having First Amendment protec-
tion when the autonomous actor has chosen conduct as 2 means of expressing an
idea. That places the definition of expression/expressive conduct where it ought to
be: the individual, as an autonomous moral agent My perception is indmately and
absolutely related to expression as an attribute of the developing human (individ-
ual) personality. | do not come to my absolutist preferences out of any regard for
or concern about any “structural” need for expression as an attribute of social
governance. In that very fundamental sense, I part company with Brennan, Potter
Stewart, and most definitely with Alexander Meiklejohn. The First Amendment does
not have to be understood as a constitutional aspiration only within the context of
organizing or maintaining 2 government
Letter from Lyle Denniston to Rod Smolla (Oct 26, 1990) (reprinted with permission).
Lyle Denniston, of course, is not the only contemporary student of freedom of speech
to engage in a style of argument that treats speech as an absolute or nearly absolute
value. Justice Hans Linde of the Oregon Supreme Court, for example, s an ardent
defender of free speech, and his analysis of speech issues might well be characterized
as a form of qualified absolutism. See e.g., City of Portland v. Tidyman, 759 P.2d 242
(Ore. 1988). )

. 249 US. 204 (1919).

. 403 US. 15 (1971).

. 385 US. 39 (1966).

. This would have required a rigorous application of the “clear and present danger” test,

discussed in Chapter 3.

. Justice Black’s stirring opinion in the Pentagon Papers case, for example, stands as one

of the masterpieces in the defense of freedom of speech. His opinion in the case is
examined in Chapter 9.

See Bork, Neutral Principles and Some First Amendment Problems, 47 Ino. Lj. 1 (1971).
See generally F. HAMAN, SPEeCH AND Law N A FRee Sociery 16—40 (1981).

109 S.Ct. 1591, 1595 (1989).

See Hazelwood School Dist. v. Kuhlmeier, 484 US. 260 (1988); Bethel School Dist. No.
403 v. Fraser, 478 US. 675 (1986). These cases are discussed in Chapter 7.

See the discussion of the “neutrality principle” in Chapter 3.

See Steven Gey, A Constitutional Morphology: Text, Context, and Pretext in Constitutional
Interpretation, 19 Amz St. L] 587 (1987).

VINCENT Buranewl, THe TriaL OF PETER ZENGER (1957).

Id. at 95.

RicharD Lusunski, LiBEL AND THE FIRST AMENDMENT: LEGAL HiSTORY AND PRACTICE IN PRINT AND
BROADCASTING 34 (1987).

Curton O. Lawtorne, DeramaTiON AND Pusuc OrnciaLs: THE Evowving Law of Liset 266
(Southern [llinois University Press, Carbondale, 1IL, 1971).
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See Tollett v, United States, 485 F.2d 1087, 1098 n. 27 (8th Cir. 1973).

Joun D. STEVENS, SHARNG THE FirsT AMENOMENT: THE DevELOPMENT OF Free Expression 31
(Sage Publications; Beverly Hills, Cal, 1982).

Pennsylvania Constitution of 1790, Art. 1X, Sec. 7. .

Levy, Liberty and the First Amendment: 1790-1800, 68 Am. Hist. Rev. 22-37 (October
1962); L Levy, LeGACY OF SuprressioN (1960). , :
WilJAM BLACKSTONE, COMMENTARIES ON THE Laws of Encuanp, Bk IV, Ch. X1, 151-52
(London, 1765-69) (18th ed., New York, 1836, vol 2, 112-13).

Id

Levy, Liberty and the First Amendment: 1790-1800, supra.

THE Parers OF THOMAS JEFFERSON, vol 1, 353 (Julian Boyd ed., Princeton, NJ., 1950).
Id vol. X111, 442 (letter from Jeferson to Madison, July 31, 1788).

Hd. vol V1, 304.

TroMAs JEFFERSON, NOTES ON THE STATE OF VirGINIA 159 (William Peden ed., Chapel Hill,
N.C., 1955). ’

Henry Schofield, “Freedom of the Press in the United States,” Essays oN CONSTITUTIONAL
Law & EqQuiry 521-22, 535 (1914), cited in Zechariah Chalee, Jr., Free SPEECH IN THE
Unitep Stares 20, n. 38 (Harvard University Press, Cambridge, 1941).

Z Charee, Free SpeecH N THE UNITED STATES 19 (Harvard University Press, Cambridge,
1941).

Id at 18.

Abrams v. United States, 250 US. 616, 630 (1919) (Holmes, J., dxsscnung)

Levy, LEGACY OF SUPPRESSION, supra,

d

id

H StoriNG, WHAT THE ANTIFEDERAUSTS WERE For (1981).
James Madison, "Report on the Virginia Resolutions, 1799,” Eruiors Desares, 1V, 528
(2d ed. 1941).

Tue Feoeraust No. 69, it 417-18 (A. Hamilton) (New American Library ed. 1961).
Storing, supra, 64—65.

Letter of Thomas Jefferson to James Madison, Bovn. THE PAPERs OF THOMAS JEFFERSON,
supra, X1l 438—40.

THe WRITINGS OF JAMES MaDisoN, vol. 5, 269 (G. Hunt ed, New York, 1904).

See B. Scuwartz, THE BiL OF RIGHTS: A DOCUMENTARY Hxsronrﬁ‘z7—80 (1971).

THE WRITINGS OF JAMES Mapison, supra, vol. 5, 319.

LEvy, LEGACY OF SUPPRESSION, supra, at 4.

James Madison, letter to Thomas Jefferson (Oct. 17, 1788), Bovp, Parers oF THOMAS
Jerrerson, supra, at X111, 422-23.

Sce W. Mizer, The First LiszrTy: RELGION AND THE AMERICAN REpuBuC (New York, 1986).
1 Annats of Cong. 755 (Aug. 17, 1789).

32 US. (7 Pet) 243 (1833).

THE Feperaust No. 84 (A. Hamilton).

For a sampling of the debate, see, e.g, L LEvy, supra; Anastalpo, Book Review, 39 N.Y.U,
L Rev. 735 (1964); Anderson, The Origins of the Press Clause, 30 U.CLA L Rev. 455
(1983); Hamburger, The Development of the Law of Seditious Libel and the Control of the



Press, 37 STan. L Rev. 661 (1985); Mayton, Seditious Libel and the Lost Guarantee of a
Freedom of Expression, 84 Cowum. L Rev. 91 (1984).

55. Rabban, The Ahistorical Histerian: Leonard Levy on Freedom of Expression in Early Ameri-
can History, 37 Stan. L Rev. 795 (1985).

56. In Leonard Levy's second look at the period, he was struck by how, notwithstanding
many of the legal restrictions on free expression that continued during the period, the
press and the public behaved as if those restrictions did not exist. See L Lvy, EMeRGENCE
OF A Free Press (1985).

57. Barenblatt v. United States, 360 U.S. 109, 126 (1959).

58. American Communications Association v. Douds, 339 US. 382 (1950).

59. Dennis v. United States, 341 US. 494, 52425 (1951).

60. See the discussion of these rationales in Chapter 1.

61. A report released in September 1989 by People for the American Way, a liberal civil
liberties organization founded by television producer Norman Lear, claimed to have
found 172 “censorship attempts and other challenges to public education” in forty-two
states over the course o a year of study. The censorship efforts sought to remove from
school curricula and libraries everything from sex education textbooks to Rolling Stone
magazine to the popular Steve Martin movie Roxanne.

62. Art Censorship Dispute Escalates at Corcoran, Richmond Times-Dispatch, Aug. 31, 1989.

43, Abrams v. United States, 250 US. 616 (1919) (Holmes, J, dissenting).

6+4. Whitney v. California, 274 US. 357, 376 (1927) (Brandeis, J., concurring).

Prraa R CJ"‘ R gl

1. Obviously, the arguments made in this book as to the best view of the First Amendment
requirements in a particular area will not always square with existing constitutional law.
In those instances, the First Amendment rules stated here are assertions as to how
constitutional requirements should evolve. This assumes the value of an active and
independent judiciary working to evolve “newer and better” free speech doctrines,
consistent with the guiding principles articulated here. These principles are advanced,
however, with a great deal of modesty and humility; in many cases my own thinking on
them is constantly changing. For an outstanding and provocative argument that this
reliance on formal principles created by an active judiciary is misguided, sec RoserT
Nacet, ConstiTuTioNaL CuLTures: THE MENTAUTY AND CONSEQUENCES OF JUDICIAL REVIEW
(1988). The assertions are stated boldly, not out of arrogance or certitude but out of the
conviction that public discourse on these problems is best advanced by making one’s
views as clear and crisp as possible.

2. The Thirteenth Amendment is one of the few constitutional provisions that directly
implicates private conduct The Thirteenth Amendment, the first of the three “Civil War
Amendments,” [latly bans slavery and involuntary servitude. It acts directly upon private
entities—slaves were owned by private businesses and individuals.

3. While the Constitution, including the First Amendment, generally restrains only govern-
mental activity, under the so-called “state action” requirement many Supreme Court
decisions have established situations in which ostensibly private discrimination is
treated as governmental action because of some connection between the private actor
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and the government. When the private actor is performing a “public function,” for
example, its activities are treated as governmental The Supreme Court has thus held
that segregated primary elections conducted by political parties in Texas involved public
functions, and violated the Fourteenth Amendment. In Marsh v. Alabama, 326 US. 501
(1946), the Court held that a “company town,” a privately owned area encompassing
both residential and business districts that looked exactly like any other town and in
which the private company had assumed all the normal functions of running a city, was
subject to the limitations of the First and Fourteenth Amendments. The Court has also
held that apparently private activity will be treated as state action when the state and
private entities have a “symbiotic relationship,” as when a private restaurant leases space
in a public parking garage, or when the state has commanded or encouraged acts of
private discrimination. In an enormously important development, the Supreme Court
has also held that private civil suits for damages between one private individual or entiry
and another implicating speech—such as a lawsuit for libel or invasion of privacy—are
governed by the First Amendment because such suits are enforced through the legal
rules and civil justice system of the state, and thus constitute governmental activity, See
New York Times Co. v. Sullivan, 376 US. 254 (1964).

4. See, e.g., Ward v. Rock Against Racism, 109 S.Ct. 2746, 2754 (1989) (“The principal
inquiry . . . is whether the government has adopted a regulation of speech because of
disagreement with the message it conveys.”)

5. See, e.g., Comelius v. NAACP Legal Defense & Educ. Fund, 473 US. 788, 806 (1985);
Perry Educ. Ass'n v. Perry Local Educators’ Ass'n, 460 US. 37, 46, 49 n9 (1983). See
generally Post, Between Governance and Management: The History and Theory of the Public
Forum, 34 UCLA L Rev. 1713, 1824 (1987).

6. This statement comes {rom a famous defamation case, Gertz v. Robert Welch, Inc, 418 US,
323, 33940 (1974). In Milkovich v. Lorain Journal Co., 110 S.Ct. 2695, 2705 (1990), a
more recent defamation decision, the Supreme Court held that “the fair meaning of the

passage is to equate the word ‘opinion’ in the second sentence with the word ‘idea’ in
the first sentence.” In Milkovich the Court refused to create a special constitutional
doctrine creating “a wholesale defamation exemption for anything that might be
labeled ‘opinion.’ " Id. at 2705. Instead, the Court in Milkovich read the Gertz passage
as a restatement of the “marketplace of ideas™ concept. Id. Milkovich did not in any way
upset the core of the neutrality principle, which forbids government from penalizing
ideas on the grounds that they are false. The case is instead a technical adjustment in
the First Amendment doctrines governing defamation. Rather than establish a dichot-
omy between “fact” and “opinion” in defamation law, the Court established a dichot-
omy between “fact” and “non-fact™ Milkovich thus left in force the First Amendment
requirement that, at least in defamation actions brought by public figures involving
issues ol public concern, the alleged defamatory statement be factual in natute. See
generally R Smoua, Law of Deramamion (1986).

7. "If there is a bedrock principle underlying the First Amendment, it is that the Gov-
ernment may not prohibit the expression of an idea simply because society finds the
idea itself offensive or disagreeable.” Texas v. Johnson, 109 S.Ct. 2533, 2544 (1989),
citing Hustler Magazine, Inc. v. Falwell, 485 US. 46, 55-56 (1988); City Council of
Los Angeles v. Taxpayers for Vincent, 466 US. 789, 804 (1984): Bolger v. Youngs
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Drug Products Corp., 463 US. 60, 65, 72 (1983); Carey v. Brown, 447 US. 455,
462-63 (1980); FCC v. Pacifica Foundation, 438 U.S. 726, 745—46 (1978); Young v.
American Mini Theatres, Inc. 427 US. 50, 63-65, 6768 (1976); Buckley v. Valeo,
424 US. 1, 16-17 (1976); Grayned v. City of Rockford, 408 US. 104, 115 (1972),
Police Dept. of City of Chicago v. Mosley, 408 US. 92, 95 (1972); Bachellar v. Mary-
land, 397 US. 564, 567 (1970); United States v. O'Brien, 391 US. 367, 382 (1968);
Brown v. Louisiana, 383 US. 131, 14243 (1966); Stromberg v. Calilornia, 283 US.
359, 368-69 (1931).

. Milk Wagon Drivers Union v. Meadowmoor Dairies, 312 US. 287, 293 (1941).
. 340 US. 268, 282 (1951) (Franklurter, J., concurring).

10.
11

Paris Adult Theatre 1 v. Slaton, 413 US. 49, 67 (1973).

403 US. 15 (1971). The Cohen decision was previously discussed in Chapter 2, in
relation to Justice Hugo Black’s approach toward the “speech v. conduct” dichotomy.
Id. at 25.

485 US. 46 (1988).

See generally R SMoUA, Jerry FALWEW v. LARRY FLYNT: THE FiRsT AMENDMENT ON TRIAL
(1988); LeBel, Emotional Distress, the First Amendment, and “This Kind of Speech™: A
Heretical Perspective on Hustler Magazine v. Falwell, 60 Covo. L Rev. 315 (1989); Post,
The Constitutional Concept of Public Discourse: Outrageous Opinion, Democratic Delibera-
tion, and Hustler Magazine v. Falwell, 103 Harv. L Rev. 601 (1990); Smolla, Emotional
Distress and the First Amendment: An Analysis of Hustler v. Falwell, 20 Anz L). 423
(1988).

See generally Nimmer, The Meaning of Symbolic Speech Under the First Amendment, 21
UCLA. L Rev. 29 (1973).

See Stromberg v. California, 283 U.S. 359 (1931) (striking down a state statute that
barred displaying of a red flag “as a sign, symbol or emblem of opposition to organized
government”); Texas v. Johnson, 109 S.Ct. 2533 (1989) (overturning conviction for
flag desecration); United States v. Eichman, 110 S.Ct. 2404 (1990) [the sequel to
Johnsan, in which the Court struck down the federal Flag Protection Act of 1989, 18
US.CA 8§ 700 (Supp. 1990)]. The flag desecration cases are the principal focus of
Chapter 4.

See generally K GREENAWALT. SpEeCH, CRME, AND THE UsEs OF LANGUAGE 80-126 (1989); }.
Mu On Liserty (1859); Scanlon, Freedom of Expression and Categories of Expression, 40

U. Pirt. L Rev. 519 (1979).

Brandenburg v. Ohio, 395 U.S. 444 (1969). The Brandenburg case, and the meaning of
the clear and present danger test, are discussed at length in Chapter 4.

The points made here are a principal focus of the discussion concerning the clear and

present danger test in Chapter 4.

The least restrictive means requirement is a component of both the “strict scrutiny”

level of judicial review applicable to content-based regulation of speech and the

reduced level of scrutiny applicable to non-content-based regulation. See, eg., Sable

Communications of California, Inc. v. FCC, 109 5.Ct. 2829, 2836 (1989) (Government

may only “regulate the content of constitutionally protected speech in order to pro-

mote a compelling interest if it chooses the least restrictive means to further the

articulated interest”); United States v. O'Brien, 391 US. 367, 377 (1968) (When
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21

22,
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33
34
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37.

38.
39.

40.
4].
42.

43.

government regulation is “unrelated to the suppression of free expression” the “inci-
dental restriction on alleged First Amendment freedoms” must be “no greater than is
essential to the furtherance of that interest”). One of the few exceptions to this
requirement is in the regulation of commercial speech, where the Supreme Court
requires only a “reasonatble reladonship” between the means and ends. See Board of
Trustees of State University of New York v. Fox, 109 S.Ct. 3028 (1989).

This is reflected in rules such as the “overbreadth” and “vagueness” doctrines. See
Broadrick v. Oklahoma, 413 US. 601 (1973); Gooding v. Wilson, 405 US. 518 (1972)-
Baggett v. Bullite, 377 US. 360 (1964). '

See R SMOUA, SUING THE Press: Liset, THE MEDIA, AND Power (1986).

Gertz v. Robert Welch, Inc., 418 US. 323 (1974).

376 US. 254 (1964).

See Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967); Associated Press v. Walker, 388
US. 130 (1967); Gertz v. Robert Welch, Inc., 418 US. 323 (1974).

475 US. 767 (1986). '

. See generally R Smouia, Law ofF Deramanon, Ch. 6 (1986).

. 110 S.Ct. 2695 (1990).

. New York Times Co. v. Sullivan, 376 US. 254, 270 (1964).

. See the discussion of the flag desecration cases in Chapter 4.

. Redish, The Content Distinction in First Amendment Analysis, 34 Stan. L Rev. 113, 128

(1981).

- Sce generally Farber, Content Regulation and the First Amendment: A Revisionist View, 68

Gro L Rev. 727 (1980); Karst, Equality as a Central Principle in the First Amendment, 43
U. Cut. L Rev. 20 (1975); Redish, The Content Distinction in First Amendment Analysis,
34 Stan L Rev. 113,128 (1981), Stephan, The First Amendment and Content Discrimina-
tion, 68 VA L Rev. 203 (1982); Stone, Content Regulation of the First Amendment, 25 Wi,
& Mary L Rev. 189 (1983). A major branch of First Amendment law deals with
“reasonable time, place, or manner” regulatons, such as regulations on the hours or
location or velume of speech.

391 US. 367 (1968).

See generally Alfange, Free Speech and Symbolic Conduct: The Draft-Card Burning Case,
1968 Sue. C1. Rev. 1.

. See, e.g, Perez v. United States, 402 US. 146 (1971); Heart of Atlanta Motel, Inc. v.

United States, 379 US. 241 (1964); Katzenbach v. McClung, 379 US. 294 (1964).
See the discussion of causation principles in Chapter 4.
See generally John Hart Ely, Flag Desecration: A Case Study in the Roles of Categorization

and Balancing in First Amendment Analysis, 86 Harv. L. Rev. 1482 (1975)
See Chapter 4, )

Ward v. Rock Against Racism, 109 S.Ct 2746, 2754 (1989) (emphasis in original);
Clark v. Community for Creative Non-Violence, 468 US. 288, 293 (1984).

See Alfange, supra, at 23-26.

Blasi, The Checking Value in First Amendment Theory, 1977 ABF. Res ] 521, 640.

See Yick Wo v. Hopkins, 118 US. 356 (1886); Gomillion v. Lightfoot, 364 US. 339
(1960).

See Tinker v. Des Moines Independent Community School District, 393 US. 503
(1969).
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. See generally G. WriTe, HiSTORY OF THE SupsiME COURT OF THE UNITED STATES: THE MARSKALL

CourTt AND CuLTURAL CHANGE, 1815-33 (1988), Siegel, The Marshall Court and Republican-
ism, 67 Tex L Rev. 903 (1989). This split in thinking continues to have great vibrancy.
For an example of civic republicanism as the principal organizing theme in the work
of a major American constitutional theorist, see M. TusNET, RED, WHITE, AND BLUE: A
Crimicat ANaLYsis oF ConsTiTunioNat Law (1688).

. ArisTOTLE, THE PouTics, Book I, Ch. 1, reprinted in G. CHRISTIE. JURISPRUDENCE: TEXT AND

READINGS ON THE PriLosorsy oF Law 13 (1973).

. Idoat 12,

. T. Hopses. LeviaTnan, Part 11, Ch. 18, reprinted in G. CHRSTIE, supra, n. 2, at 327.

. See Bowers v. Hardwick, 478 US. 186 (1986).

. The Roman origins of the term “censor” are discussed in Chapter 11, in connection

with the tendency of censorship to follow changes in new communications technolo-
gles.

. These are much the same impulses expressed in Allan Bloom's popular book. See Auan

Broom, THE CLOSING OF THE AMERICAN Mino (1987).

. See J. M, On Lieerty (1859) (S. Collini ed. 1989).
. 109 5.Ct. 2533 (1989).

10.
11.
12,
13.
14,

15.

The events leading to Johnson's conviction are described in Chaprer 1.
Texas PenalL CODE ANNOTATED, Section 42.09(a) (3) (1989).

205 US. 34 (1907).

283 US. 359 (1931).

310 US. 586 (1940).

The Gobitis children relied primarily on verses from Chapter 20 of Exodus:

3 Thou shalt have no other gods before me.

4 Thou shalt not make unto thee any graven image, or any likeness of any thing
thatis in heaven above, or thatis in the earth beneath, or that is in the water under
the earth:

5 Thou shalt not bow down thyself to them, nor serve them:

Gobitis, 310 US. at 596.

319 US. 583 (1943).

319 US. 624 (1943).

For an excellent discussicn of these cases, see H KaLVEN, Jr, A WORrTHY TRADITION:
FreepoM OF SeecH IN AMERICA (1988).

Bamette, 316 US. at 640-641.

The complexities of regulation of speech in public schools are discussed at greater
length in Chapter 7.

394 US. 576 (1969).

415 US. 566 (1974).

418 US. 405 (1974).

See the discussion of O'Brien in Chapter 3.

Texas v. Johnson, 109 S.Ct 2533 (1989).

376 US. 254 (1964).
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28.
29,

30.
3L
32
33
34
35.
36.

37.

38
. 1d at 2410, citing Terminicllo v. Chicago, 337 US. 1 (1949) (religious and ethnic

40.
41
42.

43,
44,
45.

46.
47.
48.
49.
50.

51
52.
53.

54

These issues are discussed in Chapter 7.

This point is underscored by the views of Justices Scalia and Kennedy in the recent
political campaign expendirure case Austin v. Michigan Chamber of Commerce, 110 5.Ce
1391 (1990), discussed in Chapter 6. Sec also R Bor, Tug TEMPTING OF AMERICA 333-36
(1990).

109 S.Ct. at 2548, Johnson, Kennedy, J., concurring.

Id. at 2548-57 (Rehnquist, CJ, dissendng).

Id at 2555.

Pub. L No. 101-131 § 2, 103 Stat. 777 (1990).

United States v. Haggerty, 731 E. Supp. 415, 418 n.3 (W.D. Wash. 1990).

United States v. Eichman, 731 F. Supp. 1123, 1125 n.1 (D. D.C. 1590).

United States v. Eichman, 731 F. Supp. 1123 (D. D.C. 1990); United States v. Haggerty,
731 F. Supp. 415 (W.D. Wash. 1990).

Only a few prior cases in history had been given such expedited weatment. They all
involved particularly dramatdc situations, such as President Truman's seizure of the
steel mills during the Korean War, Youngstown Shect & Tube Co. v. Sawyer, 343 US. 579
(1952); the Pentagon Papers case, New York Times Co. v. United States, 403 US. 713
(1971); the Watergate Tapes case, United States v. Nixon, 418 US. 683 (1974); and the
Iranian hostages case, Dames & Moore v. Regan, 453 US. 654 (1981).

United States v. Eichman, 110 S.Ct 2404 (1990).

autacks); Cohen v. California, 403 US. 15 (1971) (vulgar draft protest); Hustler Maga-
zine, Inc. v. Falwell, 485 US. 46 (1988) (scurrilous caricatures).

New York Times, June 12, 1590, at B7.

2 A pe TocQuUEVILLE, DeMOCRACY IN America 109 (Bradley ed. 1948).

Austin v, Michigan Chamber of Commerce, 110 5.Ct 1391, 1415 (Scalia, ], dissenting)
(1990).

d

See Smolia, Flag Bumning: Round Two, TriaL Macazing, Sept 1990, at 20-23.

See generally Rabban, The Emergence of Modem First Amendment Doctrine, 50 U. Cit L
Rev. 1205 (1984).

See ). Kuen, Woonte GurHre: A Lire 81-83 (1980).

R GowosteIN, PouTicar RepressiON IN MODERN AMERICA 10508 (1978).

ZECHARIAR CHAFEE, Jr, FREE SpeecH IN THE UnNiTED STATES 40 (1941).

40 Stat. 553 (1918).

The pravisions of the Sedition Act of 1918 were, [ortunately, repealed on March 3,
1921. The prior provisions of the Espionage Act of 1917 were left in force.

Chalee gives the following figures: 1,956 cases commenced, and 877 convictions.
CHAFEE, supra, at 52, n. 30.

249 US. 47 (1919).

Sec generally Strong, Fifty Years of “Clear and Present Danger:” From Schenck to Branden-
burg-——And Beyond, 1969 Sup. Ct. Rev. 41 (1969); McKay, The Preference for Freedom, 34
NYU. L Rev. 1182 (1959).

This point is often made by Professor David Rabban. See Rabban, supra. Professor
Rabban is one of the preeminent scholars on the history of the First Amendment, and
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57.
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59.
60.
61.
62.
63.
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1 am often indebted te his insights. See also P. FreuND, ON UNDERSTANDING THE SUPREME
Courr 27-28 (1949).

See R POLtENBERG, FiGHTING FarThs: Tue Aprams Case, THE SupreME COURT, AND Free Speecu
212 (1587).

Schenck v. United States, 249 US. 47, 51 (1919).

R Polenberg, supra, at 213,

Schench, 249 US. at 51 (emphasis added).

See generally E BaNDER, JusTicE Howmes ex CATHEDRA (1966).

See the discussion of free speech clichés in Chapter 2.

240 US. 204 (1919).

249 US. 211 (1919).

250 US. 616 (1919).

For an excellent treatment of the Abrams case, see R POLENBERG, supra.

1d. at 47.

See STONE, SEIDMAN, SUSTEIN, AND TUSHNET, CONSTITUTIONAL Law 950 (1986).

See Rabban, supra.

See Holmes, The Path of the Law, 10 Harv. L Rzv. 457 (1897); Holmes, Natural Law, 32
Harv. L Rev. 40 (1918).

268 US. 652 (1925).

274 US. 357 (1527).

Thus Justice Brandeis’s views of free speech are less expansive than the six principles
for the general marketplace set forth in Chapter 2. It is not clear, for example, that
Brandeis would be comfortable with the modern emotion principle.

299 US. 353 (1937).

301 US. 242 (1937).

It should be pointed out that in 1931 the Court had voided a Minnesota statute
authorizing prior restraints. See Near v. Minnesota, 283 US. 697 (1931).

347 US. 483 (1954).

Z CHAFEE, supra, at 397.

Rabban, supra, at 1205, 1213.

341 US. 494 (1951).

159 F.2d 169 (2d Cir. 1947).

385 US. 116 (1966).

394 US. 705 (1969).

395 US. 444 (1969).

414 US. 105 (1973).

See the discussion of the history of the prior restraint doctrine in Chapter 2, and the
application of the doctrine, in the modern national security context, in Chapter 9.
See R Smoua, Law oF Deramanion § 4.12 (1986).

This is a distillation of the neutrality, emotion, and causation principles discussed in
Chapter 3.

See Chapter 3.

See Chapter 9
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1. See Smolla, Let the Author Beware: The Rejuvenation of the American Law of Libel, 132 U.

2

10.
1L

Pa L Rev. 1 (1983).

The various forms of invasion of privacy and their relation to the First Amendment are
discussed later in this chapter. For the classic restatement of the elements of the four
commonly recognized forms of invasion of privacy, “false light,” “intrusion,” “publica-
tion of private facts,” and “appropriation,” see Prosser, Privacy, 48 Caur. L Rev. 383
(1960). The tort of appropriation {(or invasion of the “right of publicity”) is the
member of the privacy family that most clearly protects interests distinct from emo-
tional distress; it consists of exploitation of the plaintiff's name or likeness, usually for
commercial gain. See generally Gordon, Right of Property in Name, Likeness, Personality
end History, 55 Nw. L Rev. 553 (1960). The essence of false light, a close cousin of
defamation, is a falsehood placing the plaintiff in a light that would be highiy offensive
to a reascnable personr. RESTATEMENT (Seconp) OF Towrts § 652 E (1977). It thus impli-
cates a relational interest similar to that of defamation. The tort of intrusion involves
an invasion of the plaindff's private space or solitude—such as eavesdropping on
private conversations or peeping through the bedroom window. See R SMoLLa, Law of
DeFaMATION, supra, at § 10.03 (collecting cases). Publication of private facts involves
publication of true private facts that would be highly offensive to a person of ordinary
sensibilities. See Sidis v. F-R Publishing Corp., 113 F.2d 806 (2d Cir. 1940). Both
intrusion and publication of private facts implicate “invasions” of interests distinet
from mere outrage at a speaker’s message; they are forms, so to speak, of “psychic
trespass.” Indeed, the intrusion tort requires no speech at all—though it is often
committed as an incident to gathering informadon.

. See David Anderson, Reputation, Compensation, and Proof, 25 Ws. & Mary L Rev. 747,

764-66 (1984); Green, Relational Interests, 31 Il L. Rev. 35, 36 (1936).

. Rosenblatt v. Baer, 383 US. 75, 86 (1966).
. 376 US. 254 (1964).
. For an outstanding account of the case, see the newly released book by Anthony Lewis.

ANTHONY Lewis, MAKE No [aw: THE SULLIVAN CASE AND THE FirsT AMENDMENT (Random
House, 1991).

. See Curtis Publishing Co. v. Butts, 388 US. 130 (1967); Associated Press v. Walker, 388

US. 130 (1967).

. Gertz v. Robert Welch, Inc,, 418 US. 323 (1974).
. These rules are too detailed to be worth documenting at length here. See generally Bruce

W. Sanford, Liset AND Privacy: The Prevention aND DErFENSE OF LiTiGATION (1985): Robert
D. Sack, Liset, StANDER, AND RE1ATED ProsiEms (1980): Randall P. Bezanson, Gilbert
Cranberg, and John Soloski, Liset Law AND THE PrESS: MYTH AND Reaury (1987); Lois G.
Forer, A CiiLUNG EFFECT: THE MOUNTING THREAT OF LIBEL AND INVASION OF PRIVACY ACTIONS
TO THE FirsT AMENDMENT (1987); Rodney A. Smolla, Law oF Deramanion (1986).

See Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 US. 749 (1985).

I have been an active player in that debate. See, ¢.g, Rodney A. Smolla, SUING THE Press:
LiBet, THE MEDIA, AND Powgr (1986). While | am an ardent defender of New York Times
Co. v. Sullivan and its progeny, I have also been active in efforts to reform libel law, and
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was Project Director of The Annenberg Washington Program Libel Reform Project.
Because of the extensive nature of these prior efforts, this book contains no detailed
discussion of libel—surely to the relief of many!

See Chapter 1.

See Post, Cultural Heterogeneity and the Law: Pornography, Blasphemy, and the First
Amendment, 76 Caur L Rev 297 (1988).

See generaily J. T. McCarnity, Toe RiGHTS OF Puscity aNp Prvacy § 1.1, at 1-3, 14
(1987).

See Chapter 3.

Ser Eisenstadt v. Baird, 405 U.S. 438 (1972); Griswold v. Connecticut, 38]1 US. 479
(1965).

Legal protection for privacy was given its first great boost in an influential nineteenth-
century law review article written by Samuel Warren and Louis Brandeis. Warren and
Brandeis, The Right to Privacy, 4 Hasv. L Rev. 193 (1890).

See generally K L Scueerele, LEGaL SECReTs. EQUALITY AND EFRICIENCY IN THE CoMMON Law
(1988).

Ser generally W Prosser, W. Keeton. D Dosas, R Keevon & D Owen, Prosser Axp KegTow
on Torrs sec. 117, ar 849-51 (5th ed. 1684). Although the judicial response to
Prosser’s taxonomy of privacy was overwhelming, the classification was not withour its
academic critics. See Bloustein, Privacy as an Aspect of Human Dignity: An Answer to Dean
Prosser, 39 N.Y.U. L Rev. 662 (1969).

See Gilbert v. Medical Economics Co., 665 E.2d 305 (10th Cir. 1981); RESTATEMENT
(Seconn)y OF TorTs § 652D, comment h (1977).

See MeNally v. Pulitzer Publishing Co., 532 F.2d. 69 (8th Cir. 1976), cert. denied, 429
US. 855 (1976); Thompson v. Curtis Publishing Co, 193 F.2d 953 (3rd Cir. 1952},
Kapellas v. Kofman, 1 Cal3d. 20, 81 Cal. Rpur. 360 (1969); Winegard v. Larsen, 260
N.W.2d B16 (lowa 1977).

In Sipple v. Chronicle Publishing Co., 154 Cal. App. 3d. 1040, 201 Cal. Rptr, 655 (1984),
discussed at text accompanying note 34 infra, the court denied the private facts claim
ol the person who distupted an assassination attempt on President Ford's life, on the
ground that the private fact disclosed—the plaintiff's homosexuality—was not truly
private, and was newsworthy, :
This analytic approach is suggested by Brainerd Currie's “interest analysis™ in conflicts
of taws. See Currie, Marricd Women’s Contracts: A Study in Conflict-of-Laws Mcthod, 25
U. Cwi L Rev. 227,

Since the nominee is likely a public figure, the analysis will only be morally binding on
journalists, not legally binding. 1 the nominee were classified as a private figure (as,
for example, his or her partner might be), then the analysis would be legally binding
as well

See Porten v. University of San Francisco, 64 CalApp.3d 825, 828 (1976).

See Kapellas v. Kofman, 1 Cal3d 20, 35 (1969); Coverstone v. Davies, 38 Cal.2d 315,
323 (1952).

See Forsher v. Bugliosi, 26 Cal.3d 792, 808-09 (1980); Gill v. Hearst Publishing Co,,
40 Cal2d 224 (1953).

See De Gregorio v. CBS, Inc., 123 Misc. 2d 491,473 N.Y.5.2d 922 (1984) (fim of male
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and female construction workers holding hands, in segment called “Couples in Love
in New York,” when both were married or engaged to others, held not a false porirayal).
See Sidis v. F-R Pub. Corp., 113 F.2d 806 (2d Cir. 1940), cert. denied, 311 US. 711
(1940).

The passage of time may affect both the determination of newsworthiness and the
degree to which an individual may be deemed to have “reclaimed” a higher privacy
quotient. See Briscoe v. Reader’s Digest Ass'n, 4 Cal.3d 529, 93 CalRptr. 866, 483 P. 2d
34 (1971).

This is in some respects analogous to the concept in the law of evidence in which
otherwise inadmissible material may be introduced when ‘the side that could have
objected has “opened the door” to a subject by initiating questioning about it.

. United States Department of Justice v. Reporters Committee for Freedom of the Press,

109 S.Cu 1468, 1476 (1989).

. 154 Cal. App. 3d 1040, 201 Cal Rptr. 655 (1984).
34. See Sipple v. Chronicle Publishing Co., 154 Cal. App.3d 1040, 201 CalRptr. 665 (198¢4)

(court of appeals found that plaintiff's homosexuality was not private, and that the
publications were newsworthy).

1d at 1044

Id. citing Los Angeles Times, Sept. 25, 1975.

The privacy intensity quotient of the information is high, and in the facts suggested,
the dissemination is less than in the Sipple case. For the partner, the dissemination may
be limited to only the innermost circle; for the nominee, it has extended also to the next
circle of friends and professional associates.

See generally Comment, The Right of Privacy: Nommative-Descriptive Confusion in the
Defense of Newsworthiness, 30 U. Cnt. L Rev. 722 (1963).

Some courts have rejected the private facts version of invasion of privacy, on the theory
that no definition of newsworthy is possible. See Anderson v. Fisher Broadcasting
Companies, 300 Or. 452, 712 P.2d 803 (1986). See also Hall v. Post, 323 N.C. 259,372
S.E2d 711 (1988) (rejecting action because duplicative of tort of infliction of emo-
tional distress).

Miami Herald Publishing Co. v. Tornillo, 418 US. 241, 258 (1974).

Id

Zimmerman, Requiem for a Heavyweight: A Farewell to Wairen and Brandeis’s Privacy Tort,
68 Corn L Rev. 291, 332-34 (1983).

See Morganthau, Tower's Troubles, NEwsweek, Mar. 6, 1989, at 16-23 (examining the
cridicism of John Tower in the changing attitude of Washington).

See Neff v. Time, Inc. 406 F. Supp. 858, 861 (W.D. Pa. 1976) (the court stated that a
“factually accurate public disclosure is not tortious when connected with a newsworthy
event even though offensive to ordinary sensibilities™).

See Bloustein, The First Amendment and Privacy: The Supreme Court justice and the
Philosopher, 28 Rutcers L Rev 41, 56—57 (1974); Nimmer, The Right to Speak from Times
to Time: First Amendment Theory Applied to Libel and Misapplied to Privacy, 56 Caue. L
Rev. 935, 962 (1968).

See Virgil v. Time, Inc, 527 F.2d 1122, 1128 (9th Cir. 1975) (“The extent to which
areas of privacy continue to exist, then, would appear to be based not on rights
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bestowed by law but on the taste and discretion of the press. We cannot accept this
result”); Diaz v. Oakland Tribune, Inc, 139 Cal. App. 3d 118, 188 Cal. Rptr. 762, 772
(1983) (juries are “uniquely well-suited” to decide what is newsworthy).
For a compendium on this fertile debate, see R Smoua, Law o DeFamaTion, supra, Ch.
2. '
Rosanova v. Plavboy Enterprises, Inc., 411 F. Supp. 440 (S.D. Ga. 1976), affd, 580 F.2d
859 (5th Cir. 1978).
The assumption of risk rationale is one of the primary justificatons for the actual malice
standard in defamation. See Gertz v. Robert Welch, Inc, 418 U.S. 323, 345 (1974).
See generaily Smolla, Dun & Bradstreet, Hepps, and Liberty Lobby: A New Analytic Primer
on the Future Course of Defamation, 75 Georcetown L Rev. 1519, 154045 (1987). In
Connick v. Myers, 461 U.S. 138 (1983), discussed in Chapter 7 in the context of speech
by government employees the Court noted: “When employee expression cannot be
fairly considered as relating to any matter of political, social, or other concern to the
community, government officials should enjoy wide latitude in managing their offices,
without intrusive oversight by the judiciary in the name of the First Amendment.” Id.
at 146, Similarly, in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc, 472 US. 749
(1985}, the Court held that its First Amendment rules governing the types of damages
recoverable in defamation suits did not apply to defamation actions not involving
“matters of public concern.™ Id. at 763. (The case arose out of an erroneous and
damaging credit report.) _
See Henry, Forcing Gays Out of the Closet, Timg, Jan. 29, 1990, at 67; Gelman, Denworth,
and Joseph, “Outing”: An Unexpected Assault on Sexual Privacy, Newsweex, Apr. 30, 1990,
at 66.
Shilts, Is “Outing” Gays Ethical?, N. Y. Times, Thursday, Apr. 12, 1990.
Kirp, McCarthyism in Disguise, San Francisco Examiner, May 10, 1990.
See Fuchs, Florida Star v. BJ.F.: A Matter of Public Significance (1990) (unpublished
manuscript on file with author}.
See generally Jones, Naming Rape Victim Is Still a Murky Issue for the Press, N.Y. Times,
June 25, 1989, at 18, col 1.
420 US. 469 (1975).
430 US. 308 (1977).
443 US. 97 (1979).
109 5.Ct 2603 (1989).
Id. The problem of liability for printing rape victim names had generated considerable
litigation in lower courts prior to Florida Star. See, e.g., Ross v. Midwest Communica-
tions, Inc., 870 F.2d 271 (5th Cir. 1989), cert. denied, 110 S.Ct. 326 (1989); Nappier
v. Jefferson Standard Life Ins. Co., 322 F.2d 502 (4th Cir. 1963); Poteet v. Roswell Daily
Record, Inc, 92 N.M. 170, 584 P.2d 1310 (N.M. App. 1978); Ayers v. Lee Enterprises,
Inc., 561 P.2d 998 (1977).
See gencrally Massaro, Experts, Psychology, Credibility, and Rape: The Rape Trauma Syn-
drome Issue and lts Implications for Expert Psychological Testimony, 69 Minn. L Rev. 395
(1985).
Florida' Star, 109 S.Ct. at 2611 (emphasis added).
It should be pointed out here that the Court’s antagonism to a law aimed specially
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against the mass media would not necessarily apply when the law creates a speciai
exemption favoring mass media. This type of exemption was approved by the Court in
the 1990 Michigan political expenditure case Austin v. Michigan Chamber of Commerce,
110 5.Ce 1391 (1990), discussed at length in Chapter 6.

Marcus and McMahon, Limiting Disclosure of Rape Victims' Identities, 64 S Cat L Rev
1019 (1991).

Zacchini v. Scripps-Howard Broadeasting Co., 433 U.S. 562 (1977).

See, e.g., Martin Luther King, Jr., Center for Social Change, Inc. v. American Heritage
Products, Inc, 250 Ga. 135, 296 S.E.2d 697 (1982).

See, e.g., Spellman v, Simon & Schuster, 3 Med. L Rep. 2406 (1978). The same might
be said when a famous person's name or likeness is taken and the person never permits
endorsements. Note that these cases sometimes have overtones of the tort of "false
light,” in that the plaintiff may be complaining that his or her identity has been
affiliated with products or causes with which he or she does not wish to associate.
See Namath v. Sports lllustrated, 48 A.D.2d 487,371 N.Y.5.2d 10 (}st Dept. 1975), affd,
39 N.Y. 2d 897, 352 N.E. 2d 584, 386 N.Y.S.2d 397 (1976).

See, ¢.g., Eastwood v. Superior Court, 149 Cal. App. 3d 409, 198 Cal. Rptr. 342 (1983).
533 FSupp. 1076 (SD.N.Y. 1962).

391 US. 367 (1968). The O'Brien principles are discussed at length in Chapter 3.
See Pearson v. Dodd, 410 F.2d 701 (D.C. Cir. 1969), cert. denied, 395 US. 947 (1969)
(no liability for the theft of private documents from a senator’s office because they were
stolen by members of the senator’s staff, not the newscaster).

See Florida Star v. BJ.F,, 109 S.Ct. 2603 (1989).

ResTATEMENT (SECOND) OF TorTs § 652 E (1977).

See Machleder v. Diaz, 538 FSupp. 1364, 1375 (S.D.NY. 1982).

See Time, Inc. v. Hill, 385 US. 374 (1967); Cantrell v. Forest City Publishing Co., 419
US. 245 (1974).

305 S0.2d 172, 175-76 (1974).

424 US. 448 (1976).

385 US. 374 (1967).

419 US. 245 (1974).

There is still debate over the appropriate fault level for false light claims. The majority
position now appears to be that fault rules for false light should be identical to
defamation, thus incorporating the two-tiered standatd of actual malice for public
plaintiffs and negligence for private plaintiffs. See Braun v. Flynt, 726 F.2d 245 (5th Cir.
1964}; Wood v. Hustler Magazine, lnc..‘736 E.2d 1084 (5th Cir. 1984). Because the
false light tort does vindicate less weighty interests than defamation, the other view is
that all false light claims should be based upon proof of actual malice. See Dodrill v.
Arkansas Democrat Co., 265 Ark 628, 590 S.W.2d 840 (1979): Goodrich v. Waterbury
Republican-American, Inc., 188 Conn. 107, 448 A2d 1317 (1982).

See Chapters 3 and 4.

In Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988), the Court was [aced with a crude
parody run by Hustler depicting the Reverend Jerry Falwell as an incestuous drunk. The
Court ruled without dissent that the parody was protected under the First Amendment.
The case is discussed in Chapter 3, in connection with the emotion principle.
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See generally, R SMoua, JERRY FALWELL v. Larry FuyNT: THE FiIRST AMENDMENT ON TRIAL
(1988); LeBel, Emotional Distress, the First Amendment, and “This Kind of Speech™ A
Heretical Perspective on Hustler Magazine v. Falwell, 60 Cowo. L Rev. 315 (1989); Post,
The Constitutional Concept of Public Discourse: Outrageous Opinion, Democratic Delibera-
tion, and Hustler Magazine v. Falwell, 103 Harv. L Rev. 603 (1990); Smolla, Emotional
Distress and the First Amendment: An Analysis of Hustler v. Falwell, 20 Az L). 423
(1983).

Texas v. Johnson, 109 S.Ct. 2533, 2544 (1989), citing Hustler Magazine, Inc. v. Falwell,
485 US. 46, 55-56 (1988); Members of the City Council of the City of Los Angeles
v. Taxpayers for Vincent, 466 US. 789, 804 (1984); Bolger v. Youngs Drug Products
Corp., 463 US. 60, 65, 72 (1983); Carey v. Brown, 447 US. 455, 462-63 (1980);
Federal Communications Commission v. Pacifica Foundation, 438 US. 726, 74546
(1978); Young v. American Mini Theatres, Inc. 427 US. 50, 63-65 (1976); Buckley v.
Valeo, 424 US. 1,16-17 (1976); Grayned v. Rockford, 408 US. 104,115 (1972); Police
Dept. of City of Chicago v. Mosley, 408 US. 92, 95 (1972); Bachellar v. Maryland, 397
US. 564,567 (1970); United States v. O'Brien, 391 US. 367, 382 (1968); Brown v. State
of Louisiana, 383 US. 131, 142—43 (1966); Stromberg v. California, 283 US. 359,
368-69 (1931).

See United States Department of justice v. Reporters Committee for Freedom of the
Press, 489 US 749 (1989).

M. Kunpera, THE Unsearasie Licrness oF Being 96 (M. H. Heim trans, 1984),

AT gl Yl el 12al SO0 S sl ol

. Sce generally Rodney A. Smolla, Academic Freedom, Hate Speech, and the ldea of a

University, Law AND CONTEMPORARY PrOBLEMS (Summer 1991). Portions of this article
appear in this chapter, in somewhat different form.

. See L. Bowuncer, THE ToteranT Sociery (1986). .
. The debate has been prominent at virtually every college and university in the country

in the last two years. See generally, Hate Goes to College, AB.A. J. 44 (July 1990); Gibbs,
Bigots in the Ivory Tower. An Alarming Rise in Hatred Roils U.S. Campuses, TiME MAGAZINE.
May 1990, at 104; Lessons from Bigetry 101: Racism on Campus, NEWSWEEK. Sept. 25, 1989,
at 48—49, Campus Anti-Bias Codes: A New Form of Censorship?, Anti-Defamation League
of B'nai B'rith Civil Rights Division Policy Background Report (1989) (copy on file with
author); Crowd at Homecoming Boos Black Queen, Curon. of Higher Epuc, Nov. 4, 1989;
Fields, Colleges Advised to Develop Strong Procedures to Deal with Incidents of Racial
Harassment, Criron. of Hicuer Epuc, July 20, 1988, at All; Wilson, Colleges’ Anti-Harass-
ment Policies Bring Controversy Over Free-Speech Issues, Ciron. of Higuer Epuc, Oct. 4,
1089, at A38. It has received abundant attention in editorial pages. See, e.g., Hentoff, The
Colleges: Fear, Loathing, and Suppression, Viliage Voice, May 8, 1990, at 20~21; Handoff,
Campus Follies: From Free Speech . . ., Washington Post, Nov. 4, 1989, Will, Liberal
Censorship, Washington Post, November 5, 1989, at C7; Everson, On Outlawing Hate
Speech, Guip NoTes, Nov./Dec. 1989, at 9; Lawrence, The Debates over Placing Limits on
Racist Speech Must Not Ignore the Damage It Does to Its Victims, Crron. of Higuer Epuc,
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Oct. 25, 1989; Laney, Why Tolerate Campus Bigots?, N.Y. Times, Apr. 6, 1990; Verkuil,
Free to Speak, but Willing to Listen and Learn, N. Y. Times, Apr. 25, 1990.

. The debate over hate speech has generated a rich body of scholarly literature. See, 2.g.,

Au, Freedom from Fear, 15 Lincow L Rev. 45 (1984); Delgado, Words That Wound: A Tort
Action for Racial Insults, Epithets, and Name-Calling, 17 Harv. CR-C.L L Rev. 133 (1982);
D'Amato, Harmful Speech and the Culture of Indeterminacy, 32 Ww. & Mary L Rev. 329
(1950); Greenawalt, Insults and Epithets: Are They Protected Speech?, 42 Rut. L Rev. 87
(1990); Kretzmer, Free Speech and Racism, 8 Caroozo L Rev. 445 (1987); Lasson, Group
Libel Versus Free Speech: When Big Brother Should Butt In, 23 Duq L Rev. 77 (1984);
Lawrence, If He Hoilers Let Him Go: Regulating Racist Speech on Campus, 1990 Duke L].
431 (1990); Love, Discriminatory Speech and the Tort of Intentional infliction of Emotional
Distress, 47 WasH & Leg L Rev. 123 (1990); Massaro, Equality and Freedom of Expression:
The Hate Speech Dilemma, 32 Wi & MaRy L ReV: 211 (1990); Matsuda, Public Response
te Racist Speech: Considering the Victim’s Story, 87 Micu. L Rev. 2320 (1989); Fost, Racist
Speech, Democracy, and the First Amendment, 32 Wa & Mary L Rev. 267 (1990); Richard-
son, Racism: A Tort of Outrage, 61 Ore L Rev. 267 (1982); Smolla, Rethinking First
Amendment Assumptions about Racist and Sexist Speech, 46 WasH & Lee L Rev. 171 (1950);
Strossen, Regulating Racist Speech on Campus: A Modest Proposal?, 1990 Duke L j. 484
(1990); Wright, Racist Speech and the First Amendment, § Miss. CoL L Rev. 1 (1988); Note,
A Communitarian Defense of Group Libel Laws, 101 Harv. L Rev. 682 (1988).

. 347 US. 483 (1954).
. See generally R KLuGer SiMpe JusTice: THE HisTORY OF BROWN v. BOARD OF EDUCATION AND

Brack AMERICAS STRUGGLE FOR Equauty (1976).

. A rich new jurisprudence of “emnpathy™ is now prominent in feminist, critical legal

studies, and “law and literature” scholarship. See, e.g., Henderson, Legality and Empathy,
85 Micn. L Rev. 1574 (1987); Yudol, “Tea at the Palaz of Hoon™: The Human Voice in Legal
Rules, 66 Texas L Rev. 589 (1988). Professor Toni Massaro has cogently observed that
we should avoid both “foolish formalism™ and “unguided emotion” in our legal reason-
ing. See Massaro, Empathy, Legal Storytelling, and the Rule of Law: New Words, Old Wounds,
87 Micx L Rev. 2099, 2126 (1989) (stating that we should “revisit our experience and
feelings, along with other guides to reasoned judgments,” and that we should “guard
against empathic or intellectual blind spots when we construct and critique legal institu-
tions and standards that govern us™).

. See Campus Anti-Bias Codes: A New Form of Censorship? ANTI-DEFAMATION LEAGUE OF BNal

Brurh Cvit RiGHTs Division Poucy Backcrouno Report 1 (1989) (copy on file with
author).

. Lessons from Bigotry 101, NEWsWEEK, Sch 25, 1989, at 48.
10.
11

ANTI.DEFAMATION LEAGUE REPORT, supra note 8, at L.

Wilson, Colleges” Anti-Harassment Policies Bring Controversy Over Free-Speech Issues,
CHroN. OfF HiGHER Epuc, Oct. 4, 1989, at A38.

The University of Alabama president, Roger Sayers, issued a statement declaring that
the university “neither endorses nor toleraies statements, behavior, tokens, or insignias
which deride or disparage any individual or group.” The Faculty Senate steering
committee condemned “racism in all its forms.” The student government unanimously
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passed a resolution denouncing the racist behavior.

Matsuda, supra note 4, at 2333, n. 71, citing Harris, Hindman’s “Nega” Example Reveals
Problem, Cavalier Daily (University of Virginia), Nov. 10, 1988, at 2, col. 2.

Wilson, supra note 11, at A38.

Matsuda, supra note 4, at 2333 n. 71

Id.

Wilson, supra note 11, at A38.

Matsuda, supra note 4, at 2333 n. 71.

See, e.g., Au, Freedom from Fear, 15 Lincoln Law Rev. 45 (1984); Delgado, Words That
Wound: A Tort Action for Racial Insults, Epithets, and Name-Calling, 17 Harv. CR-CL. L
Rev. 133 (1982); Kretzmer, Free Speech and Racism, 8 CArDOZO L. Rev. 445 (1987);
Matsuda, Public Response to Racist Speech: Considering the Victim’s Story, 87 Mic. L Rev.
2320 (1989).

See D. Downs, Nazisin Skokie (1985). The Village ol Skokie is a suburb on the northern
side of Chicago, nestled between Morton Grove on the west and Evanston on the east.
Its _southern boundary is the northern boundary of Chicago; it is not a gold-coast
lakefront northern suburb; while predominanty white-collar and middle- to upper-
middle-class, it is not as luxuriously wealthy as many of its neighboring communities
to the north—in per capita income in the 1970s it ranked 44th out of 201 Chicago
suburbs,

At one time, the village had a substantial German population. In the 1930s it had
supported 2 German Nazi organization. This Nazi group died out when the United
States entered World War 11

Downs, supra note 20, at 21.

Skokie v. National Socialist Party of America, 366 N.E2d 347 (1977).

Skokie v. National Socialist Party of America, 373 N.E2d 21 (1978).

Skokie Village Ordinance No. 77-5-N-995, reprinted in L. BowunGER, THE TOLERANT
Sociery 252 n. 47.

Skokie Village Ordinance No. 77-5-N-994, Section 27-56, reprinted in BOLLINGER, supra
note 26, at 252 n.47.

Skokie Village Ordinance No. 77-5-N-996, Section 28.42.1, reprinted in BOLUNGER,
supra, at 252 n. 47. '

Id., section 28.42.2.

Collin v. Smith, 447 FSupp. 676 (N.D. llL 1978).

Collin v. Smith, 578 F.2d 1197 (7th Cir. 1978).

Smith v. Collin, 436 US. 953 (1978).

D. Downs, supra note 20 (quoting Nazi leader Frank Collin).

347 US. 483 (1954).

Id ac 494.

Lawrence, The Debates over Placing Limits on Racist Speech Must Not Ignore the Damage
It Does to Its Victims, CuroN. oF HicHer Epuc, Oct. 25, 1989.

375 US. 399 (1564).

Id at 402.

See Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).
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438 U.S. 265 (1978).

Id at 357-58 (Brennan, J., concurring in the judgment in part and dissenting in part).

Id; Washington v. Davis 426 US. 229 (1976); Brown v. Board of Education of

Topeka 349 U.S. 294 (1955). See Bolling v. Sharpe, 347 US. 497, 499 (1954) citing

Korematsu v. United States, 323 US. 214, 216; Hirabayashi v. United States, 320 US.

81, 100. ‘

Professor Charles Lawrence of Stanford has been particularly ardculate in advancing

this view. See Lawrence, supra note 36. .

See Chapter 3.

Holmes, The Path of the Law, 10 Harv. L Rev. 457, 459 (1897).

See generally H Kawven, A WortHy TrArCimion: FREEDOM OF SPEECH iN AMERICA 77-106

(1988). '

315 US. 568 (1942).

Id at 571-72.

343 U.S. 250 (1952).

Id at 251, quoating ILL Rev. STaT. ch. 38, div. 1, § 471 (1949).

Id at 253.

403 US. 15 (1971).

485 US. 46 (1988).

The Cohen and Falwell cases are discussed in deuwil in Chapter 3, in connection with
the emotion principle.

In a line of cases emanating from New York Times Co. v. Sullivan, 376 US. 254 (1964),
the Court has created significant First Amendment protections for libelous speech. See,
e.g., Philadelphia Newspapers, Inc. v. Hepps, 475 US. 767 (1986); Gertz v. Robert
Welch, Inc, 418 US. 323 (1974).

In Roth v. United States, 354 US. 476,478 (1957), the Court held that “obscenity is not
within the area of constitutionally protected speech or press.” The legal definition of
obscenity has gone through several mutations since Roth, but the basic principle that
obscene speech is not constitutionally protected remains. See Pope v. lllinois, 481 US.
497 (1987); Miller v. California, 413 US. 15 (1973).

268 US. 652 (1925). Gitlow is discussed in Chapter 4, in connection with the evolution
of the clear and present danger test.

435 US. 829 (1978).

See Smolla, Rethinking Assumptions About Racist and Sexist_Speech, Wask. & Lee L Rev,
Supnl

See discussion of the test in Chapter 4.

391 US. 367 (19G8). See the discussion of O'Brien and the principles governing the
noncontent regulation of speech in Chapter 3.

The constitutional violation might be conceptualized in two ways. Discriminatory
application of an otherwise neutral law on the basis of a suspect class (such as racial
identity) or the exercise of a fundamental right (such as free speech) triggers “strict
scrutiny” under the Equal Protection Clause and is usually a constitutional violation.
See Yick Wo v. Hopkins, 118 US. 356 (1886). Alternatively, the act of selective
prosecution might simply be used as evidence that the ostensibly content-neutral
governmental interest is a sham, and the real motivating force is punishment based on
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the content (and, indeed, viewpoint) of the speech. This showing should disqualify the
government from use of the O’'Brien test, and trigger strict scrutiny under the First
Amendment. Under the neutrality principle, such viewpoint-based discrimination is
virtually a per se constitutional violadon. See the discussion of the neutrality principle
in Chapter 3.

See Sewell Mfg. Co., 138 N.LLRB. 66 (1962).

See generally R Smoua, Jerry FALWELL v. LARRY FLYNT: THE FirsT AMENDMENT ON TRIAL
(1988).

See generaily, R Smota, Law oF DeramaTion (1986).

See the discussion of privacy in Chapter 5.

The writings of Professor Robert Post on the relationship of torts such as defamation,
invasion of privacy, and infliction of emotional distress to notions of community,
offensiveness, and the purposes of the First Amendment are exceptionally insightful.
See Post, Cultural Heterogencity and Law: Pornography, Blasphemy, and the First Amend-
ment, 76 Caur. L Rev. 297 (1988); Post, The Social Foundations of Defamation Law:
Reputation and the Constitution, 74 Caur. L Rev. 691 (1986).

See the discussion in Chapter 5.

395 US. 444 (1969). ’

See the discussion of Brandenburg in connection with the evolution of the clear and
present danger test, in Chapter 4.

The Supreme Court’s most recent foray into the fact/opinion distinction in libel law
further bolsters this assertion. In Milkovich v. Lorain Joumal Co., 1105.Ct. 2695 (1990),
the Court declined to create a special constitutional doctrine iminunizing “opinion™
from defamation liability. (See the discussion of this issue in Chapter 3.) In a back-
handed way, however, the Court’s ruling did immunize all speech that is not factual in
nature from defamation liability. The Court thus construed its prior decision in Phila-
delphia Newspapers, Inc v. Hepps, 475 US. 767 (1986), as standing “for the proposition
that a statement on matters of public concern must be provable as false before there
can be liability under state defamation law, at least in situations like the present, where
a media defendant is involved.” Milkovich, 110 S.Ct at 2706. The Court similarly relied
on its prior decision in Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988), emphasiz-
ing that an action by a public figure was precluded under the First Amendment in the
absence of statements that could “ ‘reasonably have been interpreted as stating actual
facts about the public figure involved' " Mitkovich, 110 S.Ct at 2705, quoting Hustler,
485 U.S. at 50. The Court also endorsed its prior decisions in Greenbelt Cooperative
Publishing Ass'n v. Bresler, 398 US. 6 (1970) and Old Dominion Branch No. 496, Nat.
Asso. of Letter Carriers v. Austin, 418 US. 264 (1974), protecting “rhetorical hyperbole.”
Milkovich, 110 S.Ct at 2704-05.

In Milkovich, the Court thus tied First Amendment requirements to the traditional
common-law doctrines defining what type of speech qualifies as “defamatory.” Signifi-
cantly, the common law excluded name-calling, insults, epithets, and verbal abuse from
the definition of “defamatory.” R SmouA. Law OF DEFAMATION, supra, at § 4.03.

See Smolla, Dun & Bradstireet, Hepps, and Liberty Lobby: A New Analytic Primer on the
Future Course of Defamation, 75 Geo. L Rev. 1519, 154045 (1987).
See Chapter 5.
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75.

76.
77.

78.

. See Rankin v. McPherson, 483 US. 378 (1987). In Rankin the Supreme Court had

belore it the issue of whether an employee in a Texas county constable’s office could
be fired for stating, upon hearing the news bulletin that someone had auemp(cz.i (2
assassinate President Ronald Reagan, “If they go for him again, ! hope they get him.

Id at 380. Notwithstanding the employment setting, the Court held that this speech
was clearly on an issue of “public concern” and held that the employee could not be
fired. The case is discussed in detail in Chapter 7.

Given the relatively primitive state of the “public speech/private speech” dichotomy,
the legitimacy of this final “private speech” exception is far from certain See Chap-
ter 8.

In re RAV, No. C8-90-1656 (Minn. Sup. Ct 1991), 59 US.LW. 2453,

This point has been made repeatedly and eloquently by Professor Martha Minow of
Harvard. See Speaking and Writing Against Hate, 11 Caroozo L. Rev. 1393, 1399 (1990).
See also MaRTHA MINOW, MAKING ALL THE DIFFERENCE: INCLUSION, EXCLUSION, AND AMERICAN
Law (1990); Minow, Making All the Difference, 39 De Paur L Rev. (1989).

As discussed in the final pages of the next chapter, Justice David Souter's vote has
already resulted in 2 more conservative approach to another free speech problem, the
placement of conditions on speech funded by the government.
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- See Reich, The New Property, 73 YAte L). 733 (1964); Reich, The Liberty Impact of the

New Property, 31 Wn. & Mary L Rev. 295 (1990).
See generally Smolla, Preserving the Bill of Rights in the Modern Administrative-Industrial
State, 31 WM. & Mary L Rev. 321 (1990).

. 5ee, e.g., United Public Workers of America v. Mitchell, 330 US. 75 (1947): United

States ex rel. Knauff v. Schaughnessy, 338 US. 537, 544 (1950); Bailey v. Richardson,
182 F.2d 46, 59 (D.C. Cir. 1950), aff'd by an equally divided Court, 341 US. 918 (1951).

- See generally Nahmod, Artistic Expression and Aesthetic Theory: The Beautiful; the Sub-

lime, and the First Amendment, 1987 Wis. L Rev. 221 (1987); Sobel, First Amendment
Standards for Government Subsidies of Artistic and Cultural Expression, 41 Vanp. L Rev.
517 (1988). ’

- See generally Note, Standards for Federal Funding of the Arts: Free Expression and Political

Control, 103 Harv. L Rev. 1969 (1990).

- National Arts Legislation: Hearings on S. 165 and S. 1316 Before the Special Subcomm. on

the Arts of the Senate Comnt. on Labor and Public Welfare, 88th Cong., 1st Sess. 191, 198
(1963).

- Boren, Arts and Humanities: Funding lIssues in the 1015t Congress, Issue Brief, Congressio-

nal Research Service, Library of .Congress, July 11, 1990.

. Giving USA, 35th ANNUAL REPORT ON AMERICAN PHILANTHROPY (1989).
. 5. Rep. 300, 89th Cong,, Ist Sess. 4 (1965).
- M.STRAIGHT, TWIGs FOR AN EAGLE'S NEST 79 (1979), quoted in Standards for Federal Funding

of the Arts, Harv. L Rev,, supra.
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Masters, Under Pressure from Critics, Arts Agency Rejects 4 Grants, Washington Post, June
30, 1990, at Al, Al4.

See Boren, supra, at 13.

Fred Grandy (R-lowa), Guest Columnist, USA Today, June 28, 1990, at 10A.
Glueck, Border Skirmish: Art and Politics, N.Y. Times, Nov. 19, 1989, 2, at 1, col. 2.
Serrano had received a $15,000 grant from the Southeastern Center for Contemporary
Art (SECCA) in Winston-Salem, North Carolina. The Endowment had provided a
$75,000 grant, matched by an additional $75,000 from private donors, to the SECCA
to help fund a program called “Awards in the Visual Arts Program,” and Serrano was
one of the ten artists selected by a SECCA panel to receive a fellowship. Serrano had
created the offending photograph prior to receiving the grant from the SECCA, but it
was included as part of 2 body of work that was part of a traveling exhibit under the
SECCA program. See Boren, supra, at 9.

Mathews, Fine Ant or Foul?, Newsweek. July 2, 1990, at 49.

Pat Robertson, Guest Columnist, USA Today, June 28, 1990, at 10A.

135 Cona. Rec S8862 (July 26, 1989),

Department of the Interior and Related Agencies Appropriations Act of 1990, Pub. L
No. 101-121, tic. 111, § 304 (a), 1989 US. Cope Cong. & ApMiN. News (103 Scat.) 701,
741

See Rorie Sherman, Calm Presence in the Middle of Art Battle, National Law Journal, july
2, 1990, ac 8. :

See Kim Masters, NEA to Publish “Obscenity” Guidelines, Washington Post, June 22, 1990,
at Cl; Judith Weinraub, NEA Issues Obscenity Guidelines, Washington Fost, July 11,
1990.

Weinraub, supra.

Masters, Washington Post, supra.

413 US. 153 (1973).

See generally Van Alstyne, The Demise of the Right-Privilege Distinction in Constitutional
Law, 81 Harv. L Rev. 1439 (1968).

See . Locke, Two TREATISES ON GOVERNMENT (1690).

T. JeFreRsON, THE DECLARATION OF INDEFENDENCE (1776). (The Declaration was nominally
the work of the drafting committee of the Second Continental Congress, but Jefferson
wrote it virtually in its entirety.)

Txe Feperaust No. 51, at 349 (. Madison) (J. Cooke ed. 1961).

See, e.g, Connecticut Board of Pardons v. Dumschat, 452 US. 458, 463 (1981) (dis-
cussing parole as not implicating any “underlying right"); Leis v. Flynt 439 U.S. 438,
442-43 (1979) (characterizing pro hac vice practice as a “privilege of appearing upon
motion” but “not a right granted either by statute or the Constitution”). See generally
Smolla, The Reemergence of the Right-Privilege Distinction in Constitutional Law: The Price
of Protesting Too Much, 35 Stan. L Rev. 69 (1982).

See, e.g, Sable Communications of California, Inc. v. FCC, 109 5.Ct. 2829, 2836 (1989)
(applying strict scrutiny in context of free speech).

K Dawis, ADMINISTRATIVE Law Treatise § 11:4 (1979).

See generally Smolla, The Reemergence of the Right-Privilege Distinction in Constitutional
Law: The Price of Protesting Too Much, 35 Stan. L Rev. 69 (1982).
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See Abrams v. United States, 250 U.S. 616,619 (1919) (Holmes, J., dissenting); Rabban,
The First Amendment in Its Forgotten Years, 90 Yae L). 514 (1981); Rabban, The
Emergence of Modern First Amendment Doctrine, 50 U. Cui. L Rev. 1207 (1983).

155 Mass. 216, 29 N.E. 517 (1892).

Id at 220,29 N.E. at 517. '

1d, 29 N.E. at 517-18.

Id, 29 NE. at 518.

162 Mass. 510, 39 N.E. 113 (1895), aff'd sub nom. Davis v. Massachusetts, 167 US. 43
(1897).

Davis v. Commonwealth of Massachusetts, 167 U.S. 43,47°(1897), quoting Common-
wealth v. Davis, 162 Mass. 510, 511, 39 N.E. 113 (1895).

Western Union Telegraph Co. v. State of Kansas on the relation of C.C. Coleman, 216
US. 1, 53 (1910) (Holmes, ., dissenting).

Id :

Id. (emphasis added).

Power Manufacturing Co. v. Saunders, 274 US. 490, 497 (1927) (Holmes, J.
dissending).

See generally Van Alstyne, The Demise of the Right-Privilege Distinction, supra; Smolla, The
Reemergence of the Right-Privilege Distinction, supra; Sullivan, Unconstitutional Condi-
tions, 102 Harv. L Rev. 1415 (1989); Epstein, Foreword: Unconstitutional Conditions,
State Power, and the Limits of Consent, 102 Harv. L. Rev. 5 (1988).

408 US. 593 (1972).

Id. at 597.

Katz v. United States, 389 US. 347, 350 (1967).

The neutrality and precision principles, as applied in the general marketplace, are
discussed in Chapter 3.

See, e.g., Ward v. Rock Against Racism, 109 S.Ct. 2746, 2754 (1989); Regan v. Taxation
with Representation of Washington, 461 US. 540 (1983); Police Dept. of City of
Chicago v. Mosley, 408 US. 92, 95-96 (1972).

United Public Waorkers of America v. Mitchell, 330 US. 75, 100 (1947).

See, e.g, Washington v. Davis, 426 US. 229 (1976).

644 E. Supp. 811 (D. D.C. 1986).

Id. at 815,

461 US. 540 (1983).

468 US. 364 (1984).

461 US. at 542.

Id

1d. at 548.-

Id

1d. at 549

Buckley v. Valeo, 424 US. 1 (1976).

461 US. at 551-52 (Blackmun, J., concurring).

47 US.C. § 390 (1967).

The special First Amendment considerations surrounding broadcasting are discussed
in Chapter 11.
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468 U.S. at 380.

Public Broadcasting Act of 1967, 47 US.C. §8§ 396, 398.

468 US. at 402-03.

Id. at 405.

Id at 403.

As discussed in Chapter 12, in connection with the Meese v. Keene litigation, this
distinction berween the government acting as market regulator and as market partici-
pant is also known to other branches of constitutional law, such as Commerce Clause
jurisprudence. The important point is that government not be permitted to receive the
special more lenient constitutional treatment that is sometimes granted to it as a
market participant, when it is in fact acting primarily as a regulator.

Speiser v. Randall, 357 U.S. 513, 526 (1958).

As discussed in Chapters 2 and 3, speech on political matters lies at the heart of the
protections of the First Amendment. See, ¢.g, Landmark Communications, Inc., v.
Virginia, 435 US. 829 (1978); First National Bank of Boston v. Bellotti, 435 US. 765
(1978); New York Times Co. v. United States, 403 US. 713 (1971); Time, Inc., v. Hill,
385 US. 374 (1967); A MEIKLEJOHN, FReE SPEECH IN ITS RELATION TO SELF-GOVERNMENT
92-95 (1948) R SMOLLA, JERRY FALWELL V. LARRY FLYNT: THE FIRsT AMENDMENT ON TRIAL
230-32 (1988) Wellington, Freedom of Expression, 88 Yate L). 1105, 1110~16 (1979).
“There is practically universal agreement that 2 major purpose of {the First}] Amend-
ment was to protect the free discussion of governmental affairs.” Mills v. Alabama, 384
US. 214, 218 (1966).

See Elrod v. Burns, 427 US. 347 (1976).

See, ¢.g., Braadrick v. Oklahoma, 413 US. 601 (1973) (upholding stringent state
regulation of political activities for state employees); United States Civil Service
Commission v. National Association of Letter Carriers, 413 US. 548 (1973) (uphold-
ing prohibition on federal employees participating in active political management or
campaigning). .

427 US. 347 (1976).

445 US. 507 (1980).

Id at 518.

110 S.Cu 2729 (1990).

Id at 2731.

Id at 2736.

330 US. 75 (1947).

5USCA §7324.

413 US. 548 (1973).

391 US. 563 (1968).

461 US. 138 (1983).

Id at 143.

Id at 146.

483 US. 378 (1987).

Id. at 381,

Id

I1d. at 383.
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Id at 384.

Id at 391

457 US. 853 (1982).

Id at 857.

id

Id at 858.

Id. at 858-859.

Id. at 874.

Justice Brennan's opinion was joined by Justices Marshall ind Stevens, and in part by
Justice Blackmun. Justice White voted with these four Justices to remand the case 10
further develop the factual record, but did not join in the First Amendment discussion
of the plurality.

457 US. at 864.

Id at 866-67.

Id. at 868 {quoting Tinker v. Des Moines Independent Community School Dist., 393
US. 503,511 (1969) {quoting Burnside v. Byars, 363 F. 2d 744, 749 (5th Cir. 1966)}}.
Id

Id at 88688 (Burger, CJ., dissenting).

N. Y. Times, Aug. 15, 1982, at E5.

374 US. 398 (1963).

Id. at 406.

450 US. 707 (1981).

271 Ind. 233, 391 N.E.2d 1127 (1979).

}d at 237,391 N.E2d at 1129.

450 US. at 717.

I at 717~18.

480 US. 136 (1987).

109 S.Cu 1514 (1989).

I Rev Stat, ch. 48, par. 433 (1986).

109 S.Ct at 1517.

110 S.Ct. 1595 (1990).

Id at 1601.

See, e.g., Memorial Hospital v. Maricopa County, 415 US. 250 (1974); Shapiro v.
Thompson, 394 US. 618 (1969); Crandall v. State of Nevada 73 US. 35, 6 Wall. 35
(1868). .

See Bell v. Burson, 402 US. 535 (1971) (involving suspension of driver’s license);
Haig v. Agee, 453 U.S. 280 (1981) (involving revocation of passport); Zemel v. Rusk,
381 US. 1 (1965) (involving refusal of United States to issue passports for travel t
Cuba), . ‘
See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).

The Court has distinguished between the right to interstate travel and international
wavel, refusing to give international travel the same constitutonal protection as a
fundamental right that it has extended to travel within the United States. See, e.g., Haig
v. Agee, 453 US. 280 (1981); Califano v. Aznavorian, 439 US. 170 (1978); Zemel v.
Rusk, 381 US. 1 (1965). See also Regan v. Wald, 468 US. 222 (1984) (refusing to
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accept constitutional challenge to restriction on travel to Cuba).

From the text of a current United States Passport. The Supreme Court has referred to
this as a “letter of introduction” issued by the sovereign. Haig v. Agee, 453 U.S. 280,
292 (1981). See also Zemel v. Rusk, 381 US. 1 (1965).

453 US. 280 (1981).

Id. at 282-83.

Id. at 283.

1d. at 306. -

439 US. 170 (1978).

Id. at 176 (emphasis added).

314 US. 160 (1941).

1d at 171

See G. GUNTHER, ConsTITUTIONAL Law: Cases aND MaTERIALS 302-03 (10th ed. 1980).
See Smolla, In Pursuit of Racial Utopias, Fair Housing, Quotas, and Goals in the 1980s,
58 S. CaL L Rev. 947 (1985); Smolla, Integration Maintenance: The Unconstitutionality
of Benign Programs That Discourage Black Entry to Prevent White Flight, 1981 Duxe L].
891.

314 US. ac 173.

Id

Id.

Id. at 17374 (quoting Baldwin v. Seelig, 294 US. 511, 523 (1935)).

See, e.g., Bantam Books, Inc. v. Sullivan, 372 US. 58 (1963); Kingsley Books, Inc. v.
Brown, 354 US. 436 (1957); Lovell v. Griffin, 303 US. 444 (1938). Prior restraints
are discussed in Chapter 2, in connection with the historical backdrop of the First
Amendment, and in Chapter 9, in connection with national security.

See, ¢.g., Talley v. State of California, 362 U.S. 60 (1960); Thomas v. Collins, 323 US.
516 (1945). See Chapters 2 and 9.

This “condemnation” of the broadcast spectrum was, to be sure, metaphorical, but
regulation of broadcasting “in the public interest” has traditionally been grounded in
the concept of “spectrum scarcity,” and the power of Congress to allocate spectrum
space (through its agent, the FCC) as the trustee of the public. See generaily Red Lion
Broadcasting Co. v. FCC, 395 US. 367 (1969).

162 Mass. 510, 39 NE. 113 (1895) aff'd sub nom. Davis v. Massachusetts, 167 U.S.
43 (1897).

Hague v. CIO, 307 US. 496, 515 (1939).

Carey v. Brown, 447 US. 455, 461-62 (1980).

See, e.g., Perry Education Assn. v. Perry Local Educators’ Assn., 460 US. 37,46 (1983);
United States Postal Serv. v. Council of Greenburgh Civic Assns., 453 US. 114, 132
(1981); Consolidated Edison Co. of New York v. Pubhc Serv. Comm'n of New York,
447 US. 530, 535~36 (1980).

326 US. 501 (1946).

See, e.g., Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473 U.S. 788, 802-03
(1985).

Perry Education Assn. v. Perry Local Educators’ Assn., 460 US. 37, 46 (1983).
Id
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