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Shari‘a

In recent years, Islamic law, or Shari‘a, has increasingly occupied center
stage in the languages and practices of politics in the Muslim world as
well as in the West. Popular narratives and quasi-scholarly accounts have
distorted Shari‘a’s principles and practices of the past, conflating them
with distinctly modern, negative and highly politicized reincarnations.
Wael Hallaq’s magisterial overview sets the record straight by examining
the doctrines and practices of the Shari‘a within the context of its history,
and by showing how it functioned within pre-modern Islamic societies
as a moral imperative. In so doing, Hallaq takes the reader on an epic
journey, tracing the history of Islamic law from its beginnings in seventh-
century Arabia through its development and transformation in the fol-
lowing centuries under the Ottomans, and across lands as diverse as
India, Africa and South-East Asia, to the present. In a remarkably fluent
narrative, the author unravels the complexities of his subject to reveal
a love and deep knowledge of the law which will engage and challenge
the reader.

Wael B. Hallaq is James McGill Professor in Islamic Law in the
Institute of Islamic Studies at McGill University. He is a world-
renowned scholar whose publications include The Origins and Evolution
of Islamic Law (Cambridge, 2005), Authority, Continuity and Change in
Islamic Law (Cambridge, 2001) and A History of Islamic Legal Theories
(Cambridge, 1997).
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Preface and acknowledgments

Following the collapse of the Soviet Union, Islam has come to fill a pivotal
conceptual role of an antithesis to the West, the self-described abode of
liberal democracies and the rule of law. With the widespread rise of the
Islamist movements during the last three or four decades, so-called
Islamic law, or Shari‘a, has increasingly occupied center stage in the
languages and practices of politics — mainly in the Islamist camp itself,
but also in the Western world. Popular narratives and a staggering array of
quasi-scholarly accounts have distorted Shari‘a beyond recognition, con-
flating its principles and practices in the past with its modern, highly
politicized, reincarnations. This book is about distinctions; about what
Shari‘a — as doctrine and practice — represented in history; how it func-
tioned within society and the moral community; how it coexisted with the
body-politic; and how it was transformed and indeed appropriated as a
tool of modernity, wielded above all by the nation-state.

Although this book has, in many ways, been in the making for over two
decades, it was written between 2004 and 2008, during which period
much in my thinking on the subject continued to change and develop.
Over time, this thinking and the resultant book became increasingly
grounded in frameworks of enquiry beyond the field of law in general
and Islamic law in particular. And like many other books, its several
chapters and sections were written under variable conditions. In part
owing to these variations, and in part because of the inherently diverse
nature of its subject-matter, the book deals with issues at various levels of
description and analysis, and can therefore be read on more than one
plane. Students beginning their exploration of the Shari‘a and its history
as well as readers peripherally interested in theoretical moorings may
ignore the theoretical parts of the book, especially the second section of
the Introduction and perhaps chapter 13 — a license that neither the
specialist nor the advanced student might want to take.

I am fully aware that some readers might find the second section of
the Introduction difficult to negotiate, even misconstruing its relevance to
the work as a whole. This latter impulse should be resisted, since that

vii
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viii Preface and acknowledgments

theoretical section is vital to positioning the work in the larger context of
scholarship and the manner in which academic discourse has shaped
modern politics and, importantly, our conceptions of law. This position-
ing is normative practice in such fields as anthropology, but has yet to be
attempted in Islamic legal studies. Its value resides in depriving scholarly
work of a claim to authoritative knowledge, in creating a dialectic between
authorial intention and readership, and — more crucially — in positioning
scholarship in a specific and highly localized context from which an
attempt is made to understand the Other, the Subject. This positioning,
which relativizes scholarly discourse, tends to reduce the risk of reconsti-
tuting the Other, which has thus far been a problematic enterprise in
modern academia. This section, heavily Foucauldian, is therefore not
about my ways of analyzing the subject-matter of Islamic law throughout
the book (although I am no doubt indebted to Foucault, among many
others, for certain analyses in Part III), but rather about the book itself and
its place in the knowledge that has been generated in the field.

In the Introduction, I also point to the Bibliography at the end of this
book as a register of the extensive debt I have incurred to others, be they
legal historians, legal anthropologists, philosophers or thinkers from other
disciplines. I learned a great deal from them even in those cases where
I vehemently disagreed with much of what they had to say. Not to be
excluded from this register of debt are my “ashab,” the traditional Muslim
jurists whose brilliant intellects and erudition continue to instruct in the
exquisite art of methodical reasoning and systematic thinking. More
personally, I have also incurred numerous debts to various individuals at
McGill University, the most notable being Robert Wisnovsky, Laila
Parsons, and Rula and Malek Abisaab — all of whom challenged my
thinking and imagination on various issues of scholarship, and offered
their friendship and care. With these colleagues, good dinners invariably
turned into intellectual feasts.

My students deserve a special note of thanks for assisting me in the
preparation of this book. Walter Young has been a magnificent assistant
and a joy to work with. He checked the manuscript for consistency of foot-
notes and other technical errors, and supplied the great majority of refer-
ences to three English translations of figh works in Part II (cited in square
brackets). Fachrizal Halim, Ratno Lukito, Gregory Mack, Junaid Quadri,
Aida Setrakian and Mida Zantout have all been very helpful in providing me
with research materials. Emily Zitter-Smith, a finely trained lawyer and
scholar, made valuable cautionary remarks that drew my attention to the
various ways a Western lawyer might misinterpret what I have to say.

To Steve Millier I record here my continuing debt for his editing of my
writings. Marigold Acland (of Cambridge University Press) has been a
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Preface and acknowledgments ix

model of generosity, efficiency and perspicacity, to whom I have accumu-
lated a large debt over the years. An anonymous reader of the Press made a
host of constructive and thoughtful comments, from which the book
benefited. To her/him, I am deeply grateful. As Dean of Arts at McGill,
the magnanimous John Hall has created an academic environment from
which I have reaped great benefit. His successor, Chris Manfredi, admir-
ably continues his unwavering support to a scholarly tradition otherwise
increasingly under attack in North American academia. To both of them,
I am immensely grateful. Last but not least, I record my profound debt to
Charry Karamanoukian for her patience, immense kindness and moral
support, as well as, no less, for her habit of engaging me in the larger
theoretical issues that underlie this book.
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Introduction

1. The prisons of language and modernity

To write the history of Shari‘a is to represent the Other.' Yet, such a
representation brings with it an insoluble problem that ensues from our
distinctly modern conceptions and modern “legislation” of language.? As
our language (in this case, obviously, twenty-first-century English) is the
common repository of ever-changing modern conceptions, modern cate-
gories and, primarily, the nominal representation of the modern condi-
tion,> we stand nearly helpless before the wide expanse of what we take to
be “Islamic law” and its history. Our language fails us in our endeavor to
produce a representation of that history which not only spoke different
languages (none of them English, not even in British India), but also
articulated itself conceptually, socially, institutionally and culturally in
manners and ways vastly different from those material and non-material
cultures that produced modernity and its Western linguistic traditions.
Take for instance the most central concept underlying this study, the
very term “law.” Arguably, cultural and conceptual ambiguities related
to this term (never to my knowledge identified, let alone problematized,
by legal Orientalism) are responsible for a thorough and systematic

—_

If not the Double-Other who is the Other in history. It is taken for granted here that history,
both Islamic and European, is the modern’s Other, and since in the case of Islam this
history is preceded by another Other — namely contemporary Islam — then it would
arguably qualify for the status of Double-Other or, if you will, a Once-More-Otherized-
Other.

F. Nietzsche saw this “legislation” as constituting a fundamental quandary where a “word
becomes a concept” having “to fit countless more or less similar cases ... which are never
equal and thus altogether unequal” (“On Truth and Lies,” 81, 83). Creating truths of its
own, this legislation establishes concepts that become commonly accepted as “fixed,
canonical, and binding,” when in fact truths themselves “are metaphors” that represent
“the duty to lie according to a fixed convention” (ibid., 84). The quandary then resides in
the originary fact that “Every word is a prejudice.” Nietzsche, Human, All Too Human, 323
(emphasis mine).

On the modern condition, see Bauman, Society under Siege; Bauman, Liquid Modernity;
Giddens, Consequences of Modernity; Toulmin, Cosmopolis.

S}

[
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2 Shari‘a: Theory, Practice, Transformations

misunderstanding of the most significant features of the so-called Islamic
law. Subjected to critical scrutiny in Europe for over a century, Islamic law
could only disappoint. It could never match up to any version of European
law. It was seen as ineffective, inefficient, even incompetent. It mostly
applied to the “private” sphere of personal status, having early on
“divorced” itself from “state and society.””* Its penal law was regarded as
little more than burlesque; it “never had much practical importance” and
was in fact downright “deficient.”” Of course much of this was colonialist
discourse and doctrine (though no less potent for all that) cumulatively
but programmatically designed to decimate the Shari‘a and replace it with
Western codes and institutions. But linguistics played a part here too, for
if concepts are defined by language, then language is not only the frame-
work that delimits concepts (no mean achievement) but also that which
controls them. Prime evidence of this is the routine and widespread
pronouncement, usually used to introduce Islamic law to the uniniti-
ated, namely, that the Shari‘a does not distinguish between law and
morality. The absence of distinction becomes a clear and undoubtable
liability, for when we speak of any law, our paradigmatic and normative
stance would be to expect that that law must measure up against what zwe
consider to be “our” supreme model. The moral dimension of Islamic
law, in language and in its conceptual derivation, is thus dismissed as
one of the causes which rendered that law inefficient and paralyzed. The
morality that is so enshrined in it introduces an ideal element distancing
it from messy and disorderly social and political realities. Morality is
therefore fated to be dismissed as rhetoric, nothing more. Its adverse
effects in the law are cause for lament, but not usually for analysis,
although when attempted in very recent studies,® analysis has yielded
some enlightening results.

It turns out that Islamic law’s presumed “failure” to distinguish between
law and morality equipped it with efficient, communally based, socially
embedded, bottom—top methods of control that rendered it remarkably
efficient in commanding willing obedience and — as one consequence — less
coercive than any imperial law Europe had known since the fall of the
Roman Empire. Thus the very use of the word law is a prior: problematic;
to use it is to project, if not superimpose, on the legal culture of Islam
notions saturated with the conceptual specificity of nation-state law,
a punitive law that, when compared to Islam’s jural forms, lacks (note

* These stereotypes remain tenacious even in recent scholarship. See, for example, the
descriptions of Collins, “Islamization of Pakistani Law,” 511-22.

> The words of one of the foremost scholars on the penal law of Islam. Heyd, Studies, 1.

S E.g., Peirce, Morality Tales; Wiirth, “Sana‘a Court,” 320—40.
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Introduction 3

the reversal)” the same determinant moral imperative. (It is in light of
these reservations that the use of the expression “Islamic law” in this work
must be understood.) In order for this expression to reflect what the
Shari‘a stood for and meant, we would be required to effect so many
additions, omissions and qualifications that would render the term itself
largely, if not entirely, useless. (Yet, such conceptual alterations, if carried
out systematically — as they ideally should — for every technical term,
would ultimately paralyze expression and writing altogether; hence my
earlier insistence that the problem is insoluble.)

Closely related to the issue of state coercion, and its homogenizing
effects, is the attribution of failure in the applicability of “Islamic law” to
the realia of social, political and other practice, a failure to assert the
integrity of the law’s order and its sovereign will. Yet this alleged failure
represents in fact another modern misreading of history, i.e., of the hands-
off approach adopted by the Shari‘a as a way of life and as a matter of
course. The notorious and extraordinary diversity of figh, or legal doc-
trine, is ample attestation to this approach, although juriszic diversity was
only one of many other forms of pluralism, all of which, even in their
extreme forms, were recognized by the so-called “law” of figh. These
conceptual conflations lie at the root of Western misjudgment of the
relationship between legal doctrine and real practice, a problem that
continues to plague the field today.

Incriminated in this terminological and linguistic distortion is also a
vast array of concepts that, charged with latent meanings, seem to be
supremely ideological. Witness, for instance, the standard term describ-
ing the legal transmutations that were effected in the Muslim world
through direct and indirect European domination. The term of choice is
“reform,”® articulating various political and ideological positions that
inherently assume the Shari‘a to be deficient and in need of correction
and modernizing revision.” “Reform” thus insinuates a transition, on
the one level, from the pre-modern to the modern, and on the other,
from uncivilized to civilized. It is framed by a notion of universalist
historicism in which the history of the Other merges into the major and

<

Reversal, that is, of the widely used critical pronouncements to the effect that, for instance,
“Islamic law does not have a general theory of contract,” or “does not distinguish between
law and morality,” and that it is therefore altogether representative of a history of absences.
Forcefully attesting to the confining effects of the prison of language is the fact that I was,
despite all efforts, unable to avoid the use of the term in Part III of this book, where issues of
“reform” are discussed in detail. This failure bespeaks not as much of inconsistency
(at least not an unconscious one), but rather of the inherently systemic connectedness
between perceived “historical facts” and their conceptualization in language.

More on this term, see chapter 16, section 1, below.

©

©
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4 Shari‘a: Theory, Practice, Transformations

defining currents of the European (read: universal) civilizational march.
Universalism, a conceptual translation of what was once called “ontolog-
ical imperialism,”'° represents a tool of encompassing the Other into
the Self through a range of modifications that always aim at altering the
Other’s essence.

Thus, the very term “reform” epistemologically signifies an unappeal-
able verdict on an entire history and a legal culture standing in need of
displacement, even eradication from both memory and the material
world. If the study of “reform” is thus engulfed by these ideological
associations, then the scholarly trajectory and agenda can safely be said
to have been predetermined. All that needs to be done is to show how
Western-inspired “reform” was parachuted in to rescue Shari‘a’s subjects
from the despotisms of the jural (if not also political) tyranny of the past
and to escort them along the path of modernity and democracy. Closely
intertwined with this project, and stemming from the same set of ideo-
logical assumptions, is another goal: that of saving “brown women from
brown men.”!! If “reform” is viewed as the most recent stage in Shari‘a’s
history, then that history has been organically and structurally ordered in a
narrative that had no choice but to produce a particular closure, a partic-
ular ending, so to speak, to a drama that is seen as having been predeter-
mined from the very beginning of its own history. So much then for a
dispassionate study of pre-modern Shari‘a, except as a relic of a dead past
that has neither a true genealogy nor a spatiotemporal continuity. The
epistemic ordering of historicity from the vantage point of “reform” con-
stitutes an integral, though not the most important, part of a larger field of
discourse which continues to deny, and thus fails to integrate, its episte-
mic and cultural relationship to colonialism.

From another perspective, the ideology of “reform™ has also meshed with
scholarly discourse, affecting it in fundamental ways, in both Western and
Islamic academia. Justifications of “reform” — ranging from corruption and
abuse to an endless variety of systemic maladies — are reenacted as historio-
graphical premises and as historical facts.'* The fundamental ideological
assumptions of the reforms, suffused by the political need to centralize,
bureaucratize and homogenize (all of which are harnessed in the interest
of building and strengthening a modern, controlling state) become para-
digmatic scholarly truths. For instance, the logic of modern state taxation

19 The expression is that of Emmanuel Lévinas. See Young, White Mythologies, 44—45.

11 For a theoretical context, see Spivak, “Can the Subaltern Speak?” esp. 91-104. Adverse
effects of this project are discussed in chapter 16, below.

!2 Representative of this discourse is Tariq al-Bishri (al-Wad* al-Qaniini, 67, 78-80) who
echoes such notions as those discussed in chapter 17, below.
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Introduction 5

becomes an unquestionable, nay axiomatic, truth of polity, whereas
decentralized salarization — a practice thousands of years old — now trans-
lates into “corruption,” “abuse,” “inefficiency” and “disorder.” In all of
this, modern scholarship proceeds with extraordinary innocence, unaware
of the culpable dependency of its project on the ideology of the state.'?

No less incriminated in the “legislation of language” is the perduring
adjective “religious,” which seems not only inseparable from the epithet
“Islamic Law” but also apodictically and semantically present in its very
linguistic structure. “Islamic law” for long did not signify a geography, a
living sociology or a materially engaged culture but a religion, a religious
culture, a religious law, a religious civilization, or an irrationality (hence
the presumed “irrational nature” of this law).'* By the rules of linguistic
entailment, therefore, the “religious” functioned in opposition to such
concepts as “rationalism” and, more starkly, “secularism.” In other
words, the very utterance of the word “religious” spoke of the absence of
the secular and the antonymic rational. With this essentialist, yet
language-driven, conception of “Islamic law,” the emphasis continued
to be more on the religious, irrational and un-secular “nature” of the
discipline, and less on how it functioned in social/economic/political
sites, and what its “religiosity” meant practically to the actors involved
in its production, application and reception.

Furthermore, repugnance toward religion, especially when seen to be
intertwined with law, undercuts a proper apprehension of the role of
morality as a jural form, to name only one effect. Such a predetermined
stand vis-a-vis religion and its morality renders inexplicable what is other-
wise obvious. The cultural logic of capitalism tends to chip away at the
centrality of the moral in the pre-modern universe. Historical evidence
must thus be fitted to measure what makes sense to us, not what made
sense to a “non-rational” pre-capitalist, low-level material culture. For an
entrenched repugnance to the religious — at least in this case to the
“Islamic” in Muslim societies — amounts, in legal terms, to a foreclosure
of the force of the moral within the realm of the jural. Theistic teleology,
eschatology, socially grounded moral gain, status, and much else of a
similar type, are all reduced in importance, if not totally set aside, in
favor of other explanations that “fit better” within our preferred, but
distinctly modern, counter-moral systems of value. History is brought to

13 Tt is disappointing, but hardly surprising, that this innocence continues to infect scholar-
ship up to this day. See, for one example among countless others, the otherwise com-
mendable work of J. Akiba, especially “From Kadi to Naib,” 44-46, and passim. Further
on this problem, see Bourdieu, “Rethinking the State,” 53 ff.

14 See, e.g., Schacht, Introduction, 202—04.
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6 Shari‘a: Theory, Practice, Transformations

us, according to our terms, when in theory no one denies that it is our
(historiographical) set of terms that should be subordinated to the imper-
atives of historical writing.

2. On being self-conscious
“Knowledge,” Foucault wrote,

must struggle against a world without order, without connectedness, without
form, without beauty, without wisdom, without harmony, and without law. That
is the world that knowledge deals with. There is nothing in knowledge that enables
it, by any right whatever, to know this world. It is not natural for knowledge to be
known. Thus, between the instincts and knowledge, one finds not a continuity
but, rather, a relation of struggle, domination, servitude, settlement. In the same
way, there can be no relation of natural continuity between knowledge and the
things that knowledge must know. There can only be a relation of violence,
domination, power, and force, a relation of violation. Knowledge can only be a
violation of the things to be known, and not a perception, a recognition, an
identification of or with those things.

It is for that reason that in Nietzsche we find the constantly recurring idea that
knowledge ... simplifies, passes over differences, lumps things together, without
any justification in regard to truth.'”

The most central and determinative fact about the academic field
within which this book situates itself is that it was born — like many other
fields dominating today’s academia — out of the violent, yet powerfully
homogenizing ventures of nineteenth-century Europe. It was born within,
and out of, a global project of domination whose web-like matrix of power
structures would generate the unprecedented analytical prognoses of
Friedrich Nietzsche and Michel Foucault. The passage quoted above,
however insightful, merely alludes to the epistemic structures of political,
economic and cultural power within which “Islamic law” as a field of
enquiry was conceived, raised and nurtured. Stated contrapuntally, there
would have been no such construction as “Islamic legal history” — and, as
a consequence, no such book as the one offered here — outside of, and
external to, the discursive parameters of nineteenth-century Europe. Out
of “a world without order, without connectedness” and “without form,”
Europe invented the knowledge that is Islamic law.

The discourses of power that shaped this invented field never presented
themselves as a uniform body, but were considerably varied and often
internally oppositional. These discourses argued for particular, at times
unique, colonialist interests, and simultaneously conceptualized Islamic

15 Foucault, “Truth and Juridical Forms,” 9, 14.
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Introduction 7

cultures and societies in dramatically different ways. They produced
histories of science and geographies, and as many approaches to the
study of the Muslim world as the humanities and the social sciences
could muster. But these discourses of power, despite their variegated
orientations, were at once eminently unidirectional and launched on a
trajectory that vigorously labored in the service of a group of mutually
integrated and coherent goals. It was precisely these goals that predeter-
mined their linear trajectory.

This is not to say, however, that power’s discourses — even when they
emanate from a common source and share a single teleology — are inher-
ently, intrinsically or essentially linear, for they often (if not consistently)
take into account and embrace those discourses that are produced, nzer
alia, by power’s own subjects, the very site of its unfolding effects as well as
its temporal and cerebral manifestations. To this extent, Foucault was
right when he argued that “[w]e must make allowance for the complex and
unstable process whereby discourse can be both an instrument and an
effect of power, but also a hindrance, a stumbling block, a point of
resistance and a starting point for an opposing strategy.”'® Such allow-
ances may be neither ignored nor underrated because the actor’s will-
to-power — whether it unfolds in primeval or systemic and structured
ways — is inherently entangled with its subject’s negation of both the
processes and the effects of that power. The subject not only harnesses
these processes and mechanisms to resist that power, but also — and
equally, by force of entailment — militates to reverse these processes. It is
in the nature of power, therefore, to be not only self-contradictory but,
due to this inherent self-contradiction, productive of internally opposing
and resisting elements. Power is inherently productive of discourses that
both expose and obscure its schemes, as well as discourses that construct
and augment — and simultaneously undermine — its own ambitions. It is
precisely because of this internal contradiction that power has in every way
and consistently been engaged in eternal processes of generation and
corruption.

Foucault had thus come to revise an earlier position on this theme'” and
posit, as we see here, the non-linearity of power discourses. It is argued
that in his Orientalism, Edward Said failed to take note of this non-linearity
in Foucault’s thought and thus commensurately neglected to account for
the subject’s agency in the formation of Occidental knowledge about the

16 Foucault, History of Sexuality, 101. For a useful commentary on theorizing resistance, see
Hirsch, “Khadi’s Courts,” 208-11.
17 Young, “Foucault on Race and Colonialism,” 57-58.
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8 Shari‘a: Theory, Practice, Transformations

Orient.'® This is certainly possible. But it is also equally possible, and
perhaps more probable, that Said was interested not so much in dissecting
the mechanisms of colonial power and its oppositional discourses at home
and in the colonies, as in analyzing the effects of power, not only as the
latter stem from a particular body of knowledge but also as they generate
and foster a particular set of representations which in turn constitute their
subjects. These effects — most especially in the colonial context — do not
seem to have concerned Foucault."’

Yet, when speaking of the programmatic modalities of power, especially
as exercised in the colonial context, it is the effects that count most, for
they demonstrate — though ex post facto — the results of the interplay
between actor and subject. These results, the final accounting, adjudge
at the end of the day who influences whom (and whose will dominates
another’s). In as much as power is “a field of force relations,” and in as
much as it inherently encompasses opposing discourses in this field, there
must be, in the very name of power, a dominating discourse or set of
discourses that not only outdo competing and oppositional discourses
but, more importantly, outlive them; hence the centrality of power-effects
as a discrete analytical unit. For if power were not productive of a partic-
ular hegemony — that is, a hegemony of particular relations — it could no
longer be called power; thus, power must continue to embody subversive
oppositional discourses that operate against it, both as process and as
effect. While the limits of subversive discourse may place restrictions on
the dominant relations of power, these relations must ultimately win the
day. It bears repeating that this asymmetry must ineluctably obtain in
order for us to identify power as power.

The theoretical construct of this asymmetry appears less to have been
ignored than to have been tacitly assumed by Said in his Orientalism. On
the other hand, the “unscrupulously Eurocentric”?° work of Foucault
may explain his emphasis on the process of power relations rather than
on their effect, for his justifiable preoccupation with the European com-
plexity of what he called “discursive formations” and “epistemes”?!
diverted his attention from the quite different logic of power relations in

Ibid. See also Slemon, “Scramble for Post-colonialism,” 50-52.

For Foucault’s disinterest in power as “a general system of domination exerted by one
group over another,” see his History of Sexuality, 92, as well as 93-94, 97.

Young, “Foucault on Race and Colonialism,” 57 and 61 where Young observes that
Foucault’s “apparent endorsement of an ethnology which would analyse not the forms of
knowledge developed by other societies for themselves but how they conformed to a
general theoretical model of how societies function, developed out of western structural
linguistics, seems today startlingly ethnocentric.”

21 Foucault, Les mots, 1415 and passim; Foucault, Archaeology of Knowledge, 34-78.
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Introduction 9

the colonialist project. This was a logic of asymmetry that refused entry to
the oppositional and resistant relations that existed in the wholly internal
European scene.

I do not wish to engage in a total negation of such relations in the
laboratory of colonialism, but I would argue that this laboratory poses a
different set of conditions that cannot successfully be subjected to
Foucault’s theoretical and critical apparatus. For one,?? Foucault’s field
of power relations and discourses did not have to account for sudden and
colossal ruptures in epistemologies, cultures, institutions, psychologies,
and theologies. His field was applicable to a span of about four centuries
that witnessed the systemic evolution (however rapid) of surveillance,
discipline and punishment, but less so the all-too-quick downfall of the
systems from which these new forms emerged. In other words, in the
systemic structures he called “episteme,” there were — comparatively speak-
ing — no genuinely foreign or violently crude impositions, and no qual-
itatively different and culturally and systemically alien will-to-power.*> In
fact, and again with the benefit of comparative perspective, these new
European forms — inextricably connected with the rise of nation-states in
particular and modernity in general — gradually and internally metamor-
phosed into their present incarnations. Europe, in other words, emerged
out of itself. It is precisely this background that allows, nay drives,
Foucault to declare that these discourses of power, in their oppositional
trajectories, are inseparable, for discourses “are tactical elements or blocks
operating in a field of force relations; there can exist different and even
contradictory discourses within the same strategy; they can, on the con-
trary, circulate without changing their form from one strategy to another,
opposing strategy.”?* In the colonialist context, hegemonic strategies
cannot turn into their opposite, for if they did, there would emerge the
absurdity, if not aporia, of the perfect interchangeability of actor and
subject.

Thus, for power to deserve the name it bears, its processes and strat-
egies — in their confluence and opposition — must yield particular effects
that both directly and obliquely flow from these processes and strategies.
That power can neither exercise total control, nor precisely predict its own
effects, is evident both in Foucault’s Europe and in the colonial labora-
tory. But this is not to say, as Foucault does, that the same strategy, as

22 See n. 19, above.

23 This colonial “sovereignty” over epistemic and other transformations is powerfully docu-
mented and analyzed in Massad, Colonial Effects. See also Chatterjee, Narion and its
Fragments; Merry, “Legal Pluralism,” 872-74.

2% Foucault, History of Sexuality, 101-02.
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10 Shari‘a: Theory, Practice, Transformations

opposed to the effect, can itself turn into an “opposing strategy.” For to
argue this position amounts not merely to vitiating the substance of
power, but to depriving it fully of its ozwn agency, let alone potency.

With these caveats in mind as to the lack of predictability in the field of
power-effects, and duly acknowledging the non-linearity of power dis-
courses, it is still possible to argue, as this book does, that one of the
strategies of colonialist power was the production, in the midst of undeni-
able diversity, of a considerably linear body of knowledge that invented
two interrelated realities: one, thus far, with predictable effects and the
other lacking (then as now) any form of predictability. The former con-
sisted of a scholarly narrative of Islamic legal history, a narrative that
brought into existence the field of “Islamic legal studies,” if not the very
constructed entity we now call “Islamic law.” For it can easily be main-
tained that, at the very least, there existed no sociology of knowledge
about Islamic law as the law of the Other before the rise of the colonialist
project. It remains true, however, that the narrative was a slowly emerging
phenomenon, wavering between opposing strategies within power dis-
courses until the end of the eighteenth century, and was not to be stream-
lined into a more linear strategy until the second half of the nineteenth
century, the zenith of the development of the colonialist laboratory. By
that time, the foundations of the power discourses on “Islamic legal
culture” were established, thereby ushering in the invention of the new
tradition we have come to call “Islamic legal studies.”

This tradition, to be sure, was not constructed for its own sake, nor was
it merely an appurtenance of intellectual curiosity in European academe;
for it would be naive of us to think that the fields nowadays subsumed
under the humanities and the social sciences were created in isolation
from the colonialist project, itself subordinate to the larger project of
modernity.?> Thus, due to sheer relevance — quite evident when com-
pared, say, to psychoanalysis — the tradition came to serve (in the most
systemic, though not always systematic, of ways) the imperatives of the
colonialist project. The invented narrative of “Islamic legal studies” aided
not only in fashioning colonialist policies that transformed the native legal
cultures, but also in shaping the culture of empire itself.?® Yet this culture
was not the site where this invented reality proved most unpredictable or
where it stood beyond the control of the processes and strategies of power

25 See N. Dirks’ introduction to Cohn’s Colonialism and its Forms of Knowledge. For a useful
critique of knowledge generated in the social sciences, see Wallerstein, Uncertainties of
Knowledge.

26 On this theme, see Said, Culture and Imperialism; Cohn, Colonialism and its Forms of
Knowledge; and Dirks, Scandal.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 12:53:03 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.002
Cambridge Books Online © Cambridge University Press, 2014




Introduction 11

itself, although it was no doubt a preeminent instance of this unpredict-
ability. The latter, instead, lay in the effects of power-processes as they
unfolded in the native legal cultures of the colonies. And it is here, in the
formation and unfolding of these two invented realities, that the concerns
of this book lie.

Thus, if every discourse must partake in the field of force relations (here
taken for granted), then every discourse inevitably enters into a relation-
ship with the processes of power. Of necessity, this entrance, the ticket to
participation, is granted equally to every discourse, whether or not it is
subversive and oppositional to the very structures and processes of power.
This inclusivism is an essential attribute of power, for power by virtue of
its constitution must absorb any oppositional discourse in order to main-
tain and, when need be, transform itself into new forms. But it does not
follow that the field of force relations admits all discourses as equally
effectual or equally legitimate. Within that field, total legitimization is
the prerogative of those discourses that accommodate the dominant prac-
tices of power and validate these practices as a system of knowledge.
Oppositional discourses, on the other hand, are often absorbed through
silencing, a process that, by allowing these discourses an entry into the
field of force relations, guarantees managing them into marginalization
instead of permitting their exclusion to develop into an independent field
of force relations. Unless, that is, these oppositional discourses gather so
powerful a momentum as to displace the otherwise paradigmatic dis-
courses, in which case we will be witness to no less than a Kuhnian
revolution that operates on the level of power-systems.?’

An all too obvious consequence of the foregoing is the contention that
there exists no discourse that locates itself in complete isolation from
power-systems, entirely outside their structures and interests. Every dis-
course, to be meaningful and relevant, must take a stance in the field of
force relations, a stance that ranges from the ontologically and epistemi-
cally affirmative to the contradictory and invalidating. If this much is
accepted, then it cannot be claimed that only colonialist and Orientalist
discourses are allowed entry into the field of force relations, exclusive of
the discourses that oppose them. Yet, if we admit the proposition that
every discourse about the “Orient” carves for itself a place in the field of
discursive force relations, and that Euro-American Orientalism does not
hold a monopoly over that field, then what is the meaning of power in
relation to oppositional, even invalidating, discourses? Conversely stated,
how would the latter hold up against the hegemonic force relations and the

27 Ruhn, Structure of Scientific Revolutions.
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12 Shari‘a: Theory, Practice, Transformations

systemic jury that reserve for themselves the right of dismissal or accept-
ance, legitimation or delegitimation?

If both the jury and advocates — namely, the oppositional discourses
competing for a favorable verdict — are necessarily bounded by the system
in which they operate, then it would apodictically follow that they them-
selves are subject to the laws dictating how the power-system runs. That is
to say, oppositional discourses within the field of force relations, including
those that provide “a starting point for” a subversive and “opposing
strategy,” stand entirely subordinated to the laws and rules of power-
systems. The Kuhnian and post-Kuhnian commentary on shifting para-
digms may provide, at least in part, several insights into the workings of
subversive discourses, but the point which must be unequivocally stated is
that whatever conflictual relations oppositional discourses may develop in
their bids to control the arenas of power (power being the only site of their
existence) they can only pretend to the ownership of an otherwise non-
existent truth.

It goes without saying then that there exists no necessary relation
between truth and the systemic rules of power, for power posits its own
parameters of truth. The subjecting of these rules to subversive dis-
courses, in which the latter invoke and appropriate the former, constitutes
the first act of resistance. Subversive discourses are at their most effective
when they feed on the decaying organs of the entrenched power-
discourses, those which partook in the very definition of the systemic
rules. The post-modern post-colonial critique is such a predator, born
out of modernity’s deliquescence, out of its weaknesses and the decline of
its absolutist claims. It has not been (and is not likely to be) able to free
itself of the system or its rules,?® but, as a subversive strategy, it has
effected a metamorphosis in the truth of power. It has provided and
(more accurately) is in the process of providing a glimpse into a transmuted
truth, but a truth of power nonetheless. It is only within these constrictive
and inescapable parameters that one can write, and it is squarely within
these parameters that any discourse can emerge.

But this is not to say that the transmutation, however modest, is anything
less than an improvement, not in the sense of modernity’s myth of progress,
but in the amoral sense that such a transmutation opens, ever so slightly
wider, the door to the articulation of subversive strategies. Some might call
this a new knowledge, a state-of-the-art, an epistemic and a scientific
progress, and in this they might be right. Some others might call it no
more than a pawn in the complex game of power, and in this they might

28 Spivak, “Can the Subaltern Speak?” 87 ff.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 12:53:03 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.002
Cambridge Books Online © Cambridge University Press, 2014




Introduction 13

be equally correct. The present book constitutes, in a deliberate and con-
scious way, a protracted footnote on the dialectic between these two visions.

3. The scope and organization of this book

It is obvious that the present book navigates a vast expanse of territory,
both geographically and historically. It sets out from seventh-century
Arabia, with all the attendant — though only presumed — backgrounds
that find their beginnings in as early an epoch (and legal culture) as
ancient Babylonia. For it is one of the central assumptions of this book
that Islamic law is a creature of the legal culture of the Near East,
especially those forms of it that the Arabs of the south and the north
lived and experienced between the fifth and seventh centuries AD. The
book ends its narrative with the present, a temporally wide expanse that
matches its vast geographical coverage. While a systematic, spatiotem-
poral account is impossible to achieve, a deliberate effort has been made to
break the conventional mold that assigns to the Arab Middle East a
privileged status. Although this approach entails maintaining a proper
coverage of the Middle East while permitting other areas to be more
or less represented, no claim can be made here to the effect that all
important Islamic legal cultures in time and place have been accounted
for (Sub-Saharan Africa, for instance, readily comes to mind). Such a
comprehensive project — where Islamic law past and present will be dis-
cussed — presupposes the existence of decades of research and scholarly
writing that, in this field, have barely begun.

Nonetheless, a non-exhaustive but still wide spatiotemporal coverage has
its own epistemic and methodological problems, especially if attempted
within the realistic constraints of page economy (scholarly publication
being increasingly subject to the harsh rules of profit and loss). For instance,
how, when we posit a theory of universals that insists on the uniqueness of
all individuals in the world,?® do we justify generalizing about any feature of
Islamic law? How can we, for example, trust any proposition proclaiming
that the law college, the madrasa, conducted its affairs in a particular fashion
when legal education differed so much between, say, East Java and Egypt?
Or, how can any portrayal of the workings of the Islamic law court be
trustworthy when courts in one and the same region have been shown to
practice and apply law differently? How can we offer any account of the
courts, law colleges and every other subject within our purview, without
making allowances for spatiotemporal variations?

2% For a frame of reference, see Aaron, Theory of Universals.
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14 Shari‘a: Theory, Practice, Transformations

It must be asserted once and for all that definitive, water-tight solutions
or answers to these perennial questions — about Islamic law or any subject —
entail either one of two responses: silence (which zpso facro contradicts the
very act of scholarly writing, clearly not an option), or the production of
strictly micro-accounts that can hardly traverse their atomic realities (for if
they were to claim transcendence into the general, they would fall into the
same epistemic predicament that forced them into their micro-existence
in the first place). The passage from the micro to the macro, furthermore,
has been a common practice, often entangled in the same epistemic and
historiographical dilemmas plaguing grand narratives. So how can one
write any macro-history — without which, arguably, scholarship would
remain both atomized and fragmentary — in a manner that avoids the
pitfalls associated with generalization?

One possible answer relevant to our context is that such pitfalls, strictly
speaking, are inevitable, that they come with the territory, arising when-
ever a proposition purports to describe more than a single, atomic partic-
ular. At a certain level, therefore, this epistemic predicament is also the lot
of micro-history, since even here the historian routinely deals with a
plurality of particulars, all of which are uniquely individual, but some of
which will be, perforce, discursively marginalized in relation to those
which stand at the center of the historian’s gaze. In principle, this depri-
vileging of data represents the same predicament we are associating with
macro-history. Micro-history’s “thick description,” it is readily admitted,
“succeeds in using microscopic analysis of the most minute events as a
means of arriving at the most far-reaching conclusions.”>® It might be
said that the intended purpose of this history is to reveal the workings
of the larger structures. Yet such leaps from the seemingly insignificant
particulars, the subject-matter of the micro-historian, to the general has,
in strictly epistemological terms, escaped historiographical scrutiny,
whereas macro-history has been an obvious and easy target. And this
epistemological bias is hardly the result of qualitative differences in the
historiographical practices of the two types of history-writing, despite the
obvious external differences in their approaches. It is the undisguised
plurality in the heart of macro-history that exposes the latter to criticism.
To speak about Cairo, Damascus, Shiraz and Fez in one stroke seems far
more objectionable than speaking of a staggering multiplicity of profes-
sions, institutions, networks, classes, practices, and a broad variety of
cultural and other features of a Cairo, a Damascus or a Kayseri. What
makes such micro-accounts more palatable is not particularly a more

3% Levi, “On Microhistory,” 102.
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convincing rationale or epistemic, “scientific” justification, but a percep-
tion of the historian’s successful management of data, a perception (if not
the illusion) that the constitutive elements of the subject studied are
manageable and therefore can be accounted for, calculated, checked
and, ultimately, controlled. That control is the micro-historian’s assur-
ance that her conclusions result directly from the evidence she has used
and adduced. But what, in the end, makes this so different from the
writing of macro-histories?

An answer to this question provides the justification for the scope of
this volume. A generalization purporting to describe a class is obviously
falsifiable, or deemed problematic, if one or more instances presumed
to belong to members of the class turn out to be at variance with, or to
contradict, that generalization. An accurate historical narrative is there-
fore one which can account for exceptions and show that, in all its
propositions, it is anchored in a set of valid lines of reasoning that derive
from the evidence deployed. Without engaging in Foucault’s “evidence as
illustration,”31 I think it is useful to borrow his notion of “episteme,” a
notion referring to systems of knowledge and practice that share in com-
mon a particular structure of concepts which qualitatively distinguish
them from other systems of the same species. Foucault’s interest lay of
course in the distinction between modern systems and their respective
predecessors (or corresponding antecedents), as well as in the “epistemic
breaks” that occurred in these systems.>? But the concept of episteme can
be usefully applied to map out the system of knowledge and practice that is
Islamic law. The local and regional differences of this practice are infin-
itely varied, having been influenced by a multiplicity of cultural, eco-
nomic, customary, geographical, historical and myriad other factors,
from Morocco to the Indonesian Archipelago. Given this endless variety,
how can one, without being reductive, speak of Islamic law?

It is crucial for a proper understanding of this book to distinguish
between the systemic components of the Shari‘a — those referred to as an
episteme — and other contingent features that vary from one place or time
to another. In other words, until the dawn of modernity, there always
existed within the Shari‘a structures of authority and discursive and
cultural practices that did not change over time and space — that is, until
they met their structural death®’ in the nineteenth and early twentieth

31 Gutting, “Foucault and the History of Madness,” 47-67.

32 Foucault, Archaeology of Knowledge, 34—78; Flynn, “Foucault’s Mapping,” 31-33.

33 «Structural death” refers to the collapse of the organic features that made the Shari‘a
system, in the first place possible, and, in the second, reproductive. The veneer of the
Shari‘a that survives today in the civil codes of Sunnite Muslim countries and in the
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16 Shari‘a: Theory, Practice, Transformations

centuries. For instance, the function and modalities of legal education,
despite the shades of difference in educational practices across time and
space, were constants, defining in part what it is to be a Shari‘a-trained
scholar or Shari‘a-trained student. The same applies to the functions of
the jurisconsult (mufti), the judge (¢adi), the author-jurist (musannif), the
law professor (shaykh), the notary (shuriri), the court scribe (kanb), and
several other “functionaries” who were constants insofar as their szructural
performances were concerned.”® For these performances were not
dictated only by the forces driving the system, by sheer necessity or by a
logic of forward motion. Indeed, they were also dictated by a deeply
rooted ethic, the realization of which constituted an integral part of the
fulfillment of these “functions” and the highest achievement in practicing,
performing and living the Shari‘a.

This is not to say that, like education, court practices did not differ from
one place or time to another. They did, at times considerably, depending
upon the society in which the courts operated, and upon the polity that
ruled. In fact, it is eminently arguable that court practices differed from
court to court within the same city or town, with the changing of gadis in
the same court, or even the changing of the scribe. As much as villages
adjacent to each other differed relatively in cultural practices, so did their
notions of justice and the ways in which their judges, deputy-judges,
witnesses and scribes carried these notions through. But the structural
mechanisms, procedures, substantive laws, values and ethic of adjudica-
tion followed a unified notion of justice, whether adjudication took place
in eleventh-century Fez or fifteenth-century Samargand. This paradig-
matic notion of justice was constituted, shaped and defined by a synthesis
whose elements ranged from a particular, grounding religious ethic that
was overwhelmingly Quranic, to a social ethic that placed primary empha-
sis on the integrity of community and social harmony; to a fairly unified
body of adjectival law; to an undisputable and cohesive body of legal
doctrine; to a particular set of assumptions about the moral community
as a participant in the law court and legal process; to a particular relation-
ship between legal knowledge and political power; etc. There was, it is
true, a great jural variety effected by, among other factors, differences in
customs and social norms, but the variety existed within a szructural and
systemic uniry. It is this unity that the present work attempts to delineate,

politicized education of “traditional law” has been severed from its juridical, juristic and
legal ability to reproduce, precisely due to the absence — or death — of those structural and
systemic features that allow us to inspect and speak of the Shari‘a’s episteme.

3% Including the important wagfand its educational and legal functions. On this institution as
functioning across “chronological, geographical and ethnic boundaries,” see Deguilhem,
“Government Centralization of Waqf,” 223.
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but not without accounting — to the extent permitted within the bounds of
a single volume — for a number of jural varieties that existed in certain
places and times throughout the lands of Islam.

Another point of central importance is that this book is about Islamic
law, not about law in Islam — two considerably different subjects of
enquiry. Islamic societies, like almost all societies before they were sub-
jected to the imperatives of modernity, were extremely pluralistic in
“legal” constitution, permitting several levels of jural and moral gover-
nance, legal mechanisms, and mediation-based and arbitrative resolution.
Legal norms were generated, among others, by the family, the clan, the
tribe, the village, the neighborhood, the socio-religious community and
the dynast. To study the Shari‘a can never amount to the study of the
entirety of these forms, for the latter, like the Shari‘a, stand on their own as
subjects of enquiry. Subordinating them to the Shari‘a amounts to deny-
ing their importance, if not existence. And this is precisely what this
volume does not intend to do, although there is an urgent need to begin
exploring these corollary norms, not only for intrinsic reasons — on their
own an abundantly sufficient motive — but also because without such an
exploration we cannot hope to understand the Shari‘a in a better and fuller
manner. It is essential for this attempt at understanding to account, in
both practice and theory, for these corollary systems and norms that the
Shari‘a inevitably meshed with, promoted, resisted or suppressed.

As the subject of this book, the Shari‘a is taken to be the total sum of its
synchronic and diachronic history. In other words, understanding the
Shari‘a of a particular time and place is untenable without coming to
terms with its cumulative tradition, for its own history continued to be,
at every turn in its life, an integral part of its living experience. History not
only provided continuity, a recurring experience on a linear progression,
but also augmented its totalistic experiences in every moment the Shari‘a
came to be substantiated in a particular place and time. Its sources, its
theoretical and legal principles, and its textual narratives were constantly
reproduced and recreated, providing the substrate and subject-matter
for its practices and discourses at every turn. To argue that the Shari‘a
is what it is at a particular moment of its subjects’ experiences, that its
history obfuscates and distorts its spatiotemporal manifestation, is analo-
gous to setting aside considerations of past and childhood experiences
in the psychoanalysis of an individual. For every stage in the Shari‘a, both
in fact and in doctrine, has contributed to creating, defining and shaping
the next.

Accordingly, in the first chapter, I begin by offering a synopsis of the
epoch in which the Shari‘a came into existence, of the background against
which it grew, and of the socio-legal formations within the first centuries.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 12:53:03 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.002
Cambridge Books Online © Cambridge University Press, 2014
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The demographic, cultural, linguistic and economic ties that existed
between the Southern and Northern Arabs constituted a crucial element
in the formation of an early Islamic legal culture. The main argument here
is that the sources of the Shari‘a’s formation were not foreign intrusions
such as those which modern legal systems adopt or are forced to adopt
from other hegemonic systems. This dominant mode of legal transplan-
tation seems to discolor modern scholarship’s perception of the imper-
ceptible ways most pre-modern systems interacted with one another. In
the seventh and eighth centuries, when the body of the law — at least as
substantive doctrine — came into being, the sources that supplied the raw
materials had already permeated the practices of the Near East for cen-
turies. It was not an identifiable source of a Jewish or Roman law book that
made contribution, but the aggregate and synthetic practices already
existing in the region, in their Iraqian, Syrian, Peninsular and North
African variations. In short, it is a vain effort to try to identify discrete
sources that Muslims encountered, and from which they derived such
materials as could have conceivably been integrated on a wide scale within
the expansive geography of legal culture. Nor can one, with any reason-
able assurance, determine the exact origins of a legal concept or juridical
institution, for such a determination would then be engulfed in arbitrary
historiographical exercises, nationalist anachronism, and the remarkable
ability to ignore the pliability and mutations of such concepts and insti-
tutions in the course of their less-than-neat development.

The first chapter, then, offers an account of the emergence of the
Shari‘a out of a synthetic legal tradition that pervaded the Near East for
millennia, an evolution whose determinants were many and the foremost
of which was a new sociological formation represented in the nascent
Muslim community and its private, highly individualistic legal experts.
These experts, the jurists (fugah&), defined the contours of the shard
system that emerged, not only in its law and legal institutions, but also
in its uniquely private, independent, and socially and morally grounded
nature. The jurist-as-a-private-individual, as a politically independent,
socially responsible figure, was signally an Islamic invention that deter-
mined the course of legal history for the next twelve centuries. But this
type of jurist was in turn determined and shaped by a new concept of
community that the new religion brought into existence.

The remainder of the first chapter follows the evolution of an Islamic
judiciary as well as the formation of the legal schools (madhahib;
sing. madhhab), both of which constituted the first two of four major devel-
opments that gave the Shari‘a its final shape. The third of these develop-
ments was the rise of a fully formed legal theory and interpretive
methodology (usil al-figh), the concern of chapter 2. Since the fourth
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development, i.e., substantive legal doctrine, requires more expansive
attention — even if presented in outline — its discussion in the book is
deferred to form the entirety of Part II.

In chapter 3, I turn to legal education, the means by which the juristic
class was reproduced. Hence, this chapter offers a brief account of the
workings of the educational circle (kalaga) as well as of the law college
(madrasa) that oftentimes enveloped the circle’s activities. The madrasa,
an important but by no means the exclusive educational forum, provided
not only a point of contact between law and politics, but also an effective
corridor through which the ruling class attempted to create and augment
political and religious legitimacy. Topics covered in this chapter are no
doubt intrinsically important, but they are also fundamental for under-
standing nineteenth- and twentieth-century developments where the
appropriation of the Shari‘a by the modern state was made possible
through dynastic control of traditional legal education.

With chapter 3, and with the doctrinal background provided in Part II,
the essential and structural features of the law will have been covered.
Chapter 4, “Law and society,” assumes this coverage in taking into
account the interaction of law with society and its moral props.
Customary practices of mediation and arbitration are shown to intersect
with judicial practice and complement it as well — a dialectic latent in the
prescriptions of legal doctrine. The gadi’s assembly, the equivalent of the
Western court of law, is discussed as an arena of social and moral contest-
ation, where society, notions of honor and the ruling regime compete and
strategize for a share in justice. The dependency of the court on the all-
important mufti (jurisconsult) betrays the latter’s centrality to the judicial
functioning of the system and to the structural capability of the Shari‘a in
accommodating change through the farwa, a change to which the author-
jurist (the musannif) also contributed significantly. Finally, in the last
section, this chapter provides a brief discussion of the place of women in
the legal system.

It will be noted that most of our data on the operation of the court in
chapter 4 come from the Ottoman period, it being assumed (largely on the
basis of pre-sixteenth-century literary sources) that, aside from limited
changes the Ottomans implemented, the court practices were continuous
until the beginning of the nineteenth century.

Closing Part I is chapter 5, which introduces the role of government
that was epitomized in the metaphoric usage “Circle of Justice,” a long-
standing Near Eastern culture of political management that engaged the
Shari‘a as a means not only toward garnering legitimacy but also toward
maximizing administrative capabilities. It is summed up in the following
logic of sequence: for good government to achieve its raison d’érar there
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must be justice, and for justice to be realized there must be good govern-
ment. The Circle worked well for both the ruling elite and the jurists — the
former, in their capacity as utilizers of the civil population; the latter, in
their capacity as the population’s representatives and its defenders. As the
jurists saw it, sustaining just rule was the ultimate means of realizing God’s
law. As the ruling elite saw it, the law was a means to an end: the welfare of
rule and ruler. Be that as it may, it was clear that both the Shari‘a and the
ruling elite stood in a mutually beneficial relationship. This chapter then
goes on to deal with the legal balance that was achieved through the
symbiotic relationship that existed over the centuries between the
Shari‘a and executive power, from Iran to North Africa. But the legal
balance described here was also the discursive practice that needed to be
integrated into the “Circle,” and this necessarily reflected the interaction
of various elements of a pluralistic legal culture, where within the ambit of
the Shari‘a, and constantly interacting with it, there existed customary
law, professional regulations, neighborhood by-laws, and royal edicts and
proclamations.

With the same spirit of economy practiced throughout the book, Part IT
provides a synopsis of some important aspects of legal doctrine
(cf. Appendix A). One or two caveats must be noted, however. First and
foremost, note should be taken of the simplified presentation in Part II.
Many works of legal doctrine, notwithstanding their technical efficiency of
expression and virtuoso style of exposition, filled multiple thick volumes,
at times reaching two or three dozen.?> Part II, in contrast, purports to
give no more than an outline of select topics. Each of these is material rich
enough for several analytical and descriptive tomes, in which one could
adopt a legal, anthropological, moral-philosophical, economic or other
approach, depending on the nature of the subject-matter. Furthermore,
although the coverage attempts to account for the four Sunnite schools as
well as that of the Twelver-Shi‘ites, I cannot claim to have been successful
in providing sufficient coverage for each school on every point of law
I discuss. On some points, the schools were not equal in coverage, and
in some cases one or two of them may have been silent. In most cases, only
the school’s authoritative doctrine was noted, but no school had a stand-
ard, unified body of laws, and so there might be worthy opinions, at
variance with the authoritative doctrine of the school, that were not
noted. Thus, what I have attempted to do is to present those opinions
and substantive principles that show the structure and framework of legal
doctrine, for any full, all-school analysis of even a single point of law would

33 See, for instance, the Bibliography, for the works of Sarakhsi, Mawardi, Ibn Maza, ‘Ayni
and Majlisi.
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require many pages of writing. Finally, the absence from this Part of an
account of the all-important law of wagf may be noted, but a succinct
exposé of it will be necessary for, and is therefore found in, the narrative of
chapter 4.

With Part III, the book moves to the modern period, not a chronolog-
ical measure of time so much as a dramatic transformation in the episteme
and structure of the law. Hence, the “modern” takes off where and when
such transformations occur, in India, for example, at least half a century
earlier than in the Ottoman Empire and North Africa. One of the major
themes here is the constellation of effects brought about by the introduc-
tion into the Muslim legal landscape of the modern project of the state,
perhaps — together with capitalism — the most powerful institution and
feature of modernity.>® The identification of the bureaucratic, corporate
and technological state as the major player in modernity requires an
analytical dissection — however brief — of its ramifying effects on the
Shari‘a, its institutions, epistemologies and paradigmatic, discursive prac-
tices. This dissection, conceptual in nature, is the concern of chapter 13.
The next chapter begins a historical narrative of legal colonialism in India,
Indonesia and the Malayas, three regions that experienced direct military
occupation. Chapter 15 turns to the Ottoman Empire, where the absence
of such an occupation did not significantly alter the extent of legal trans-
formations or of Shari‘a’s dismantling. Similar accounts are given for
Egypt, Algeria, Morocco and Iran. The list of countries covered is obvi-
ously far from exhaustive, it being the case again that a full discussion and
analysis of even a single country would warrant an independent volume, if
not many more. But in keeping with our approach to the “episteme”
(discussed above), the intention is to draw out through various examples
systemic and structural changes that are deemed central to the modern
transformation — what Hodgson aptly called “The Great Western
Transmutation.”>” In this analysis, Indonesia, India (and in chapter 16,
Pakistan), Iran, the Ottoman Empire, Egypt and Algeria are deemed
central case-studies illustrating varieties in the transformation of (or
break in) the episteme.

Chapter 16 continues the discussion of the transformation after World
War I, focusing, first, on the methods through which changes in the law
were effected. Second, as the Shari‘a was reduced to little more than
altered provisions pertaining to family law, the coverage of this sphere
becomes a central concern — a sphere wholly determined by the state’s
will-to-power. Precisely because family law preserved the semblance of

36 Hodgson, Rethinking World History, 44-71. 37 Ibid.
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Shari‘a’s substantive law, it is of particular interest to examine how a new
patriarchy, engineered by the state, came to replace its predecessor. This
fundamental change in legal episteme is but one register of the drastically
different conditions that modernity came to impose on family life and
matrimonial relationships, on legal institutions, and on society at large.
These changes, coupled with the emergence of oppressive modern states
and a deep sense of moral loss, have all combined (together with much
else) to produce a massive movement that is dominantly political but also
legal and cultural in orientation. This is the Islamist movement which has
been influencing much of what is happening in the Muslim world today.
The remaining parts of chapter 16 therefore address the intricate relation-
ship between the state, Islamists and the ulama in a number of key
countries — key, as developments in them have deeply affected most
other regions in the Muslim world.

The place of the Shari‘a in the modern world is no better exemplified
than in the debates occurring in today’s Muslim world over legal theory,
what had been termed in Shari‘a history as usil al-figh. These debates
illustrate the crises that engulfed the Shari‘a, both as a legal tradition and
as a marker of cultural — even political —identity. The discourses of several
prominent thinkers are discussed in chapter 17, with a view to showing
how these discourses articulate the Muslims’ self-perception of where
they stand in the modern world, in its complex forms of secularity, its
counter-morality and its staunch materialist bent.

In writing this book, I have incurred a profound intellectual debt to at least
two groups of scholars and thinkers. Although the academic study of
“Islamic law” has yet to expand commensurately with its staggering
current importance, recent scholarship, particularly since the turn of the
millennium, has produced much of scholarly value and use to this book.
Standing foremost on the list are, on the one hand, legal anthropologists
whose work has helped reinvent Islamic legal studies, and, on the other,
social and socio-legal historians of the Ottoman period, the best-covered
area in the historical study of the Muslim world. Of no less importance for
the theoretical grounding of this book are the works of post-colonial
writers, as well as of historians of the formation of modern Europe. The
Bibliography represents a register not only of the works I have used, but
also of that debt.

Needless to say, the wide scope of this volume makes it necessary that
I deal with questions and themes that I myself have previously studied and
written about, with the inevitable consequence that some parts of the book
have come to draw on my earlier work. Therefore, chapter 1 and section 2
of chapter 3 sum up much of my Origins and Evolution of Islamic Law; and
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apart from the first, second and last sections of chapter 2 and sections 1, 4,
5, 6 and 10 of chapter 17, the material in those chapters generally derives
from my History of Islamic Legal Theories, although important abridgment,
revision and added analytical commentary have taken place in every case.

It should be noted that a number of footnote citations in Part II are
placed in square brackets. These citations, referring to three recent
English translations of figh works,>® are supplied for the benefit of those
who cannot read the original Arabic texts and who wish to delve further
into the study of legal doctrine. While most of these references have been
added subsequent to the completion of Part I, a few, based on the original
texts, had already been relied upon in writing this Part. Therefore, any
reference to these works outside square brackets will refer to the original
Arabic source, not to its translation.

Finally, a word about calendars. In Parts I and II, this book uses a dual
system of dating (e.g., 505/1111). The first date refers to the Hijri calen-
dar, the other to the Gregorian. The Hijri dating is abandoned in Part III,
since the sources, many of which are European or Europeanized, gener-
ally use the Gregorian dates.

38 They are: Misti, The Reliance of the Traveller; Marghinani, Al-Hidaya, 1 (vol. II yet
unpublished); and Ibn Rushd, The Distinguished Furist’s Primer.
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1 The formative period

1. The Near Eastern background

By the time of his death in 11/632, the founder of Islam had left behind a
small state in Medina (previously Yathrib) whose ideological props were
fiercely uncompromising moral principles fitted into a larger context of
tribal justice. With the rapid conquests of lands lying between western
China and the Iberian Peninsula, the new religion generated a full-
fledged, sophisticated law and legal system in the relatively short span of
the three and a half centuries that followed its inception. Our concern in
the present chapter and partly the next is to sketch the outlines of this
formative development.

Long before Islam appeared on the scene, Mecca and Medina had a
long history of settlement and formed part of the cultural continuum that
had dominated the Near East for millennia. The two towns were not at the
center of imperial culture, but they were tied to it in countless ways. Prior
to the Arab expansion in the name of Islam, Arabian society throughout
the region had developed the same types of institutions and forms of
culture already long established in the lands to the south and north, a
development that would later facilitate the Arab conquest of the entirety of
that region, including its two major Empires.’

In the century or so before the rise of Islam, there existed three centers
of empire, the Byzantine (around the eastern Mediterranean coast), the
Sasanid (today’s eastern Iraq and Persia) and the Yemenite (in the south-
east of the Arabian Peninsula itself). The Yemen was subsidiary to the
former two by virtue of being, at different times, either a vassal state of the
Ethiopian kingdom — which in turn was a constant ally of the Eastern
Roman Empire — or under the direct occupation of the Sasanids. But early
on the Yemen had experienced a long history of independent kingdoms
that attained a high level of civilization, both material and cultural. It
possessed a strategic commercial position, lying on the ancient trade

! Lapidus, “Arab Conquests,” 50.
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28 The pre-modern tradition

route from the Indonesian Archipelago and India to Syria. Spices,
incense, leather, silk, ivory, gold, silver, glue and precious stones were
among the many items that made their way through the Yemen to
Pharaonic Egypt and later to the Greek, Roman and Byzantine Empires.
The Ma‘nite, Saba’ite and Himyarite kingdoms that flourished there
developed a sedentary style of life and governance, complex forms of
religion, and an elaborate urban existence complete with markets, palaces
and imposing houses, supported by sophisticated agrarian and commer-
cial networks. During the last decades of the sixth century, the Sasanids
took over the Yemen, having much earlier set up an autonomous state
headed by the LLakhmid kings to rule Hira, a major city on the west side of
the Euphrates. Facing the Sasanids on the other side of the Fertile
Crescent stood the Roman and, later, Byzantine Empires which relied
on the Ghassanids to protect their interests in the region against the
Sasanids.

The Ghassanids and the Lakhmids served the purposes of their imperial
overlords well. Originally southern tribal confederations, they had long
experience with citied life, high civilization and the forms of rule typical of
such cultures. Both had their roots in the eastern parts of the Yemen
which, since the second or third century BC, if not earlier, had enjoyed a
high level of spiritual and religious culture, complex forms of political life,
and knowledge of agriculture, trade and commerce. Hira, the Lakhmid
capital, was a center of the fine arts, sciences (particularly medicine),
architecture and literature. It possessed a rich agricultural and commer-
cial economy, exclusively controlled by the Lakhmid tribal confederation.
It manufactured leather and steel armor, and produced all sorts of cotton,
wool and linen textiles. It had been the recipient of massive Arab migra-
tion since the first century AD, when the Azd, a constituent group of the
Tantkh confederation, settled its surrounding area. The Ghassanids of
Syria, on the other hand, had developed a sophisticated agriculturalist
economy and an active trade network, and engaged in the manufacture of
a variety of products. Their religious beliefs and mythologies had ancient
pedigrees, having been significantly influenced by Mesopotamian spiritu-
ality, and in turn affecting (in this as well as in material ways) the Roman
Empire, of which Syria was a province.?

To the south of the Lakhmid and Ghassanid vassal kingdoms lay a vast
area inhabited by Bedouin tribes, and dotted with oases where agricultur-
alists could produce wheat, grapes, dates and other foodstuffs sufficient to
sustain their sedentary existence and to provide for the passing caravans.

2 Ball, Rome in the East.
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The Bedouin tribes, as part of their normal activities, engaged in an
extensive system of trade and commerce, a system that prevailed in the
lands between the lower eastern Mediterranean and the Arabian Sea and
between this latter and north-eastern Arabia. They also provided passing
caravans with camels, afforded them protective escorts, and themselves
engaged in trade on a relatively significant scale. The agriculturalists in
turn depended to some extent on the resources afforded by camel-
nomadism and by commercial and trading activities based on the camel
industry.” Thus, the Bedouin played an important role in the life of the
three polities that surrounded them. In the south, the large tribe of Kinda
controlled the trade routes from the Yemen through Hadramawt and its
ports, as well as many routes that connected the Yemen and Hadramawt
with the Najd.* When Islam appeared on the scene, these latter regions
were predominantly Arabic-speaking; and in the north-east, the Arab
migrations had already begun to displace Aramaic-speaking populations
as early as the first century AD. Likewise, by the same time, the entire area
that lay between northern Arabia and Edessa, including Palmyra, was
mainly Arabic-speaking. The spread of Arabic and the displacement of
Aramaic were in good part due to the energetic work of the Bedouin Arabs
as traders, caravanists and soldiers.’

Through trade and nomadic migration, the Bedouin were thus in close
contact with each other throughout the Near East, from Syria to Najd, and
from Iraq to the Yemen. Large markets and international fairs provided the
tribes with the opportunity to collect taxes, and opened the eastern parts of
the Peninsula to contacts with merchants from India and China.® The
markets had a religious function as well, in that they apparently housed
idols and hosted religious festivals and ritual performances. In this network
of trade and worship, the most significant commercial center of western and
central Arabia was Mecca. Strategically located at the juncture of two
intersecting trade routes, it was in contact with the Syrian and Iraqi north,
the Yemenite south, central and eastern Najd, and, through the Red Sea
coastal area, Abyssinia and eastern Africa. The city’s involvement in trade
certainly started before the first century AD, when it became a cultural
satellite of the Nabatean Arabs, as evidenced by the fact that the people of
the region adopted Nabatean Arabic for writing and worshiped major
Nabatean deities, such as Hubal, Manat and al-Lat — all of whom came to

3 Donner, “Role of Nomads,” 73-88.

4 Piotrovsky, “Late Ancient and Early Medieval Yemen,” 213-20, esp. at 217.

> Potts, Arabian Gulf, 1, 227; Dussaud, Pénétration.

6 Potts, Arabian Gulf, 11, 251, 332, 339-40; During Caspers, “Further Evidence,” 33-53;
Levenson, European Expansion, 11.
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play a significant role in the religious life of Mecca and Yathrib. The Hejaz
was also a commercial satellite of the Nabateans and a focus of their trade;
in fact, various pecuniary and commercial contracts they used were to
continue as part and parcel of the Shari‘a.” In more ways than one,
Mecca was connected not only with every major tribe and locale in the
Peninsula, but also with the Near East at large.

Thus, Peninsular society led a dynamic existence, with direct and indi-
rect ties to an international market of material goods and cultural and
institutional products. Although its geographical and material conditions
did not allow the full absorption of southern and northern imperial institu-
tions, the region nonetheless developed a level of culture and all sorts of
material products that played a part in Arabian social, economic and legal
life.® Moreover, from a legal standpoint, Arabian society was in possession
of two sets of laws, one serving sedentary, agriculturalist and commercial
needs, the other supporting nomadic tribal conditions, heavily dependent
on customary laws. This dichotomy clearly was not collateral with social
structure, but rather with the type of activity engaged in by particular
groups. In criminal matters, for instance, both the Bedouin nomads and
the sedentary populations followed, more or less, the same set of customary
Bedouin laws. The murder of a man, Bedouin or not, required either
commensurate revenge or payment of blood-money, an ancient Near
Eastern law that was as much present in the pre-Islamic Peninsula (docu-
mented in the Quran) as in ancient Mesopotamia.’ In commercial dealings,
on the other hand, even the nomads entered into pecuniary and mercantile
transactions and contracts that had commonly been practiced in the Near
East for centuries, probably as long ago as Babylonian and Assyrian times.
In ancient Thamudite and Lihyanite inscriptions (dating from several
centuries before Islam in north-west Arabia), many texts deal with
property rights, both movable and immovable (wells, land), as well as
with penal cases and pecuniary transactions.'® As early as the first century
BC, the Yemen had already produced a sophisticated system of law. The
Qatabanian kingdom was in possession of a commercial “code,” including
a Law Merchant, which, among other things, applied to foreign traders in
their dwelling places outside the city gates.'!

All in all, the Peninsular Arabs maintained extensive relations with their
neighbors to the south and north, with whom they shared ethnic, linguistic

7 See, e.g., Ibn Qudama, Mughni, IV, 312. See also, more generally, Edens and Bawden,
“History of Tayma’,” 48-97.

8 For a detailed account of economic and material life in pre-Islamic Arabia, see ‘Ali,
Mufassal, VII.

° VerSteeg, Early Mesopotamian Law, 107 ff.  '° ‘Ali, Mufassal, V, 475.

1 Piotrovsky, “Late Ancient and Early Medieval Yemen,” 214. See also ‘Ali, Mufassal, V, 476.
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and cultural grounds. The Meccan traders, as well as the Prophet and his
Companions, were thoroughly familiar with the cultures of the Fertile
Crescent and Yemen, and developed a sophisticated knowledge of legal
practices which, through various channels, came to inform the law that
was to develop in time into the Shari‘a.

2. Quranic legality

Muhammad’s mission in Mecca was religious and ethical, calling for
humility, generosity and beliefin a God who has neither a son nor a father,
being categorically dissociated from the idols worshiped by the Arabian
tribes. His call was largely concerned with faith, morality and the purity
of mundane existence. During this early phase, the message was articu-
lated in terms of continuity with monotheism, but representing a purer
form of the otherwise corrupted versions of Christianity and Judaism.
Muhammad himself was a member of the monotheistic Hanifiyya, a
Meccan religion formed around the figure of Abraham and the worship
at the Ka‘ba, which the latter reportedly built.'? Insofar as we know about
its beliefs and practices, the Hanifiyya appears to have been an agnate of
Judaism, providing the spiritual background and precedent for the new
religion.

Upon migrating to Medina, Muhammad began to face new realities, as
he now was no longer fighting for recognition but rather stood in the role of
leader. He also had to deal with the Medinan Jews who, like the Meccan
tribes, opposed him and viewed his novel message with suspicion. Deeply
disappointed by their position, he began to veer away from certain practices
that the new religion had thus far shared with Judaism. Jerusalem was
replaced by the Kaba as the sacred shrine of nascent Islam. Quranic
revelation soon began to reflect further independence in the identity of a
new Islamic community, the Umma, which had now become entitled to its
own Law that paralleled, but was distinct from, other monotheistic laws.
New verses were revealed, ushering in a list of commands, admonitions and
explicit prohibitions concerning a great variety of issues, from eating swine
to theft. Throughout, we find references to the Jews and Christians and
their respective scriptures. But the message becomes ever clearer: if the Jews
and Christians were favored with legally binding revelations, so too are the
Muslims. Each community of believers must thus have its own law."> The
Quran repeatedly stresses that the believers must judge by what was
revealed to them, for “who is better than God in judgment.”!*

12 Rubin, “Hanifiyya and Kaba.” ' Goitein, “Birth-Hour of Muslim Law,” 24-25.
14 Quran, 5:49-50. See also 2:213; 3:23; 4:58, 105; 5:44-45, 47; 7:87; 10:109; 24:48.
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The formation of a new identity was further reflected in the increasing
rate of substantive legislation, above and beyond matters of ritual. Wine
drinking, gambling and several other practices were subjected to limita-
tions or outright prohibition. The ancient tax of the zakat, known in South
Arabia two centuries before Islam emerged,'” was rehabilitated in order to
provide for the weak and dispossessed, and to assist in the common cause
of the new religion. Similarly, a ban on feuding was imposed, and criminal
penalties were made commensurate with the injury caused. The fixing
of penalties and the establishment of a centrally distributed alms-tax
permitted the creation of a unified community, an Umma, whose mem-
bers began to regard themselves as individuals independent of tribal
affiliation.'®

The limitations placed on tribal solidarity are also evidenced in the
Quranic legislation on inheritance, according to which the family, includ-
ing the deceased’s male agnates, are declared the sole heirs. And while the
male retained much of the powerful status that he had enjoyed in pre-
Islamic Arabia, Islam granted wives and daughters substantial rights,
including the recognition that females are full legal persons. Meccan
practice, nearly identical to Mesopotamian law prevalent since Assyrian
times,'” required the bride’s family (normally her father) to give her the
dowry that the husband had paid to them. This practice of enhancing the
financial security of women was confirmed by the Quran, and further
augmented by allotting a daughter a share of inheritance equal to one half
of the share of her brother.'® This allotment appears to have been unpre-
cedented in Arabia. Rights to the dowry and inheritance were connected
to another principle that was to become central in later Islamic law,
namely, the financial independence of wives: all property acquired by
the woman during marriage, or property that she brought into the mar-
riage (including her dower and trousseau),'® remained exclusively hers,
and the husband had no claim to any part of it.*°

Another novel rule was the introduction of the principle of %dda, a
waiting period imposed on divorced women. Whereas before Islam
divorce was complete and final upon its declaration by the husband, the
Quran now prescribed postponement of the irrevocable dissolution of
the marriage until three menstrual cycles had been completed or, if the
woman were pregnant, until the birth of the child. During this period,
which allowed for reconciliation between the spouses, the husband was

15 Beeston, “Religions,” 25969, esp. at 264.  '° Hodgson, Venture, I, 181.
17 See Stol, “Women,” 126; VerSteeg, Early Mesopotamian Law, passim.

18 See chapter 8, section 6, below.

19 On the trousseau, see chapter 4, section 5, below.  2° Quran, 4:19 ff.
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obliged to provide both domicile and financial support for the wife.
Furthermore, a divorced woman with a child was to suckle it for a period
of two years, and the father was required to provide for mother and child
during this same period. If she chose to do so, she could remarry her
husband only after she had been married to (and divorced by) another.?!
Then as now, the intention was to force men to think hard before they
rushed into divorcing their wives.

The Quran provided more or less detailed coverage of other areas of
family law, as well as of ritual, commercial and pecuniary rules. Yet,
although these rules surely did not constitute a system, their fairly wide
coverage and the rapidity with which they appeared suggest a conscious
effort toward building a new legal system. This new conception does not
mean that there occurred a clean break with the legal traditions and
customary laws of Arabia. Despite his critical attitude toward the local
social and moral environment, Muhammad was very much part of this
environment which was deeply rooted in the traditions of Arabia and other
parts of the Near East. Furthermore, as a prominent arbitrating judge
(hakam), he could not have abandoned entirely, or even largely, the legal
principles and rules by which he performed this prestigious (but now
prohibited) function. Yet, while maintaining continuity with past tradi-
tions and laws, the new religion exhibited a tendency to articulate a
distinct law for the Umma — a tendency that marked the beginning of a
new process whereby all events befalling the nascent Muslim community
henceforth were to be adjudicated according to God’s law, whose agent
was none other than the Prophet. This was clearly attested in both the
Quran and the Constitution of Medina, and became a cardinal tenet of
jurists for centuries to come.??

Although many new rules and principles were introduced, the old
institutions and ancient customs remained largely unchallenged.
Indeed, as we shall see later, much of Arabian law continued to occupy
a place in Shari‘a, but not without modification. Examples include,
among many others, prayer (saldz), fasting, alms-tax,”> mercantile trans-
actions, contracts,24 forms of sale, barter, retaliation and qasd;';fmt.25 The

2
22

—

Ibid., 2:237; 65:1-6; 2:233; 2:230.

Serjeant, “Constitution,” 3. For the later jurists, see the opening pages of ShafiT’s Risala.
3 See Goitein, Studies, 73-89, 92-94.

24 VerSteeg, Early Mesopotamian Law, 178; Schacht, “From Babylonian to Islamic Law™;
Schacht, Introduction, 218.

If the body of a murdered person was found on lands occupied by a tribe, or in a
residential quarter in a city, town or village, fifty of the inhabitants had each to take an
oath to the effect that they neither had caused the person’s death nor had any knowledge of
who did. If fewer than fifty persons were available, those present had to swear more than

25
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adoption of these ancient laws by the mature Shari‘a was justified by the
jurists on the grounds that the Prophet did not repeal them and, in fact,
sanctioned them implicitly, if not explicitly, by adopting them in his own
practice and dealings.?®

3. Conquests and emerging communtities

Within a decade or so after the Prophet’s death in 11/631, extensive
military campaigns, accompanied by an effective administration, were
under way. Although not systematic, the campaigns were geared toward
major centers. The Muslim army consisted primarily of tribal nomads and
semi-nomads who, rather than take up residence in the newly won cities of
the Fertile Crescent, Egypt and Iran, for the most part inhabited garrison
towns as a separate class of conquerors. These garrisons usually consisted
of amosque surrounded by markets and an army camp. The tribal fighters
were accompanied by their wives, children and slaves, all of whom were
accustomed to living in open spaces. The camp was typically divided in
such a way as to maintain each tribe or clan separately from each other,
with spaces in between. However, as the camp was gradually transformed
into a permanent settlement and the population of the conquerors
expanded, these spaces were filled, and a commingling of clans was
inevitable. The product was a compact town having a permanent seden-
tary society,?” the context in which Islamic law and its juristic community
were to flourish.

In addition to Old Cairo (Fustat), Kifa and Basra in southern Iraq
constituted the chief settlements during the early stages of conquest.
Damascus in Syria was exceptional in that the new arrivals chose to
dwell in an already established city — one that was already inhabited by
Arabs and was thus intimately familiar to them from before the rise of the
new religion.

Despite its tribal and other differences, the new Muslim leadership saw
itself as the promulgator of a religion whose lynchpin and cornerstone was
the command of God, a command embedded in, and given expression by,
the Quran. It did not escape the chief leaders in Medina, the capital, or
their military representatives in the garrison towns, that their warriors
needed to learn the principles of the new order, its new ethic and world-
view. Tribal Bedouins to the core, the soldiers must have found alien the

once until fifty oaths had been obtained. By doing so, they freed themselves of criminal
liability, but nonetheless remained bound to pay blood-money to the agnates of the person
slain. Nawaw1, Rawda, VII, 235 ff.; Maqdisi, ‘Udda, 529-31.

26 E.g., Ibn Hazm, MuSam, II, 838-39.

27 For a description of settlement in Fustat, see Abu-Lughod, Cairo, 13.
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new ideas of Islam, its mode of operation and its generally non-tribal
conception, not to mention its organization. ‘Umar I and his advisors
(many of whom had also been Companions of the Prophet) quickly
realized that they could not count for long upon appeasing the Bedouin
contingents through allocations of booty, and that they must — in order to
transform their tribal character — induct these men and their children into
the ideas of the new religion. This explains why, in each garrison town and
in every locale where there happened to be a Muslim population, a
mosque was erected.?® This place of worship was to serve several func-
tions for the emerging Muslim community, but at the outset it was limited
mainly to bringing together the Muslims residing in the garrison town for
the Friday prayer and sermon, both intended, among other things, to
imbue the audience with religious values.

In keeping with the policy of the Prophet, Caliph ‘Umar I’s aim was to
promote Quranic values as the basis of communal life, for these values not
only were the distinctive features of the new enterprise but also were
essential to its continued success. To this end, he deployed to the garrison
towns Quran teachers who enhanced the religious values propagated by
the commanders and their assistants.?? The Quran represented the rally-
ing doctrine that shaped the identity of the conquerors, thereby distin-
guishing and separating them from the surrounding communities.

The propagation of this new religious ethic was as much needed in
Arabia as anywhere else. The great majority of the tribes inhabiting
Mecca, Medina, T2’if and the various agricultural oases, not to mention
the nomads of the desert, were still little accustomed to the new political
order and even less so to its unworldly and uniquely monotheistic ideas
and principles. In the spirit of the Quran, and in accordance with what he
deemed to have been the intended mission of the Prophet (to which he
himself had contributed significantly), ‘Umar I promulgated a number of
ordinances and regulations pertaining to state administration, family,
crime and ritual. As a leading Companion, Caliph and charismatic leader,
he regulated, among other things, punishment for adultery and theft,
declared temporary marriage (mut‘a) illegal, and granted rights to con-
cubines who bore the children of their masters. Similarly, he upheld Abu
Bakr’s promulgations, such as enforcing the prohibition on alcohol and
fixing the penalty for its consumption.’® He is also reported to have
insisted forcefully on adherence to the Quran in matters of ritual and
worship — a policy that culminated in a set of practices and beliefs that

28 Hoyland, Seeing Islam, 561 ff., 56773, 639.
2% Shirazi, Tabaqat, 44, 51; Ibn Hibban, Thigat, 149, 157.  *° Jamma‘ili, ‘Umda, 463.
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were instrumental in shaping the new Muslim identity and that later
became integral to the law.

While Abu Bakr’s and ‘Umar I’s enforcement of Quranic laws points to
the centrality of the Quran in the emerging state and society, it is also clear
that the new order had to navigate an uncharted path for which the Quran
provided little guidance. A large portion of pre-Islamic Arabian laws and
customs remained applicable and, as we saw earlier, survived in somewhat
modified form into the legal culture that was being constructed. But the
new Quranic laws created their own juristic problems that rendered many
of the old customary laws irrelevant. For instance, the Quran prohibited
the consumption of alcohol, but did not specify a penalty. This penalty,
thought to have been fixed arbitrarily, was soon altered by ‘Umar I to
eighty lashes, apparently on the ground that inebriation was analogous to
falsely accusing a person of committing adultery (gadhf), for which offense
the Quran fixed the penalty at eighty lashes. The connection between
fornication and inebriation is at best tenuous, but the analogy shows us
how, from the beginning, the Quran provided the framework for legal
thinking, bringing its contents to bear upon as many situations as nomi-
nally could be justified. Generally speaking, any matter that could be
conceived of as falling within its juristic purview, even through expansive
reasoning, was dealt with in Quranic terms or an extension thereof. And it
was within this larger framework of the permeating effect of the Quran that
pre-Islamic customary laws underwent modification and change.

4. The early judges and the evolution of Prophetic authority

Appointed during the first decade of the Hijra, the earliest gadis were men
who had been proficient tribal arbitrators (hakams) and who possessed
experience, wisdom and charisma. Although their verdicts were not bind-
ing in a modern legal sense, disputants normally conformed to their
findings. Many of the proto-gadis were recruited from the ranks of these
pre-Islamic arbitrators, although other appointees did not have the benefit
of such experience.

The first judges enjoyed hardly any general jurisdiction, having been
confined to the garrison towns where the conquering Arab armies resided
with their families and other members of their tribes.?! The policy of the
central power at Medina was clear on this matter from the outset: the
conquered communities were to regulate their own affairs exactly as they
had been doing prior to the advent of Islam. Abu Bakr’s letter to his

31 Dimashqi, Tarikh, 1, 202.
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generals is typical, and represents the standard Muslim policy adopted
during the entire period of the conquests. The new Arab masters were to
“establish a covenant with every city and people who receive[d]” them, to
give these people “assurances and to let them live according to their
laws.”>? This attitude was to become standard policy and law throughout
the rest of Islam’s history.

The proto-gadr was directly responsible to the chief commander of the
garrison town, who appointed, supervised and dismissed him. He was
regarded as the commander’s assistant as well as his deputy, acting in his
stead whenever the commander left the town on a campaign. Thus, many
early judges were assigned policing responsibilities, while others were
charged with finance and administration.?> In matters of law, roughly
defined, the judgeships were limited in jurisdiction, not only to the
newly formed Muslim communities but also to adjudging disputes and
conflicts that arose among tribal groups whose main occupation was
soldiering. During the first decades, when military activities were at
their peak, the Arab tribes had not yet formed into communities of the
sort that existed among the conquered populations, with their complex
forms of social and economic life. It was only with the passage of time,
when this occupying population had finally settled permanently in these
towns, that their lives acquired this same complexity, constituting a full-
fledged society whose daily, mundane problems spanned the entire range
of law. This was the state of affairs nearly a century after the Prophet’s
death, as reflected in the changing character of the gadr’s office.

The early gadis also engaged in the cultural practice of story-telling, as
many of them were appointed with this double function. This additional
duty usually entailed recounting stories of a generally edifying nature,
related to the Quranic narratives of ancient peoples and their fates, biblical
characters and, more importantly, the exemplary life of the Prophet. The
first official judicial appointment appears to have been made by the Caliph
Mu‘awiya in or around 41/661,>* who enjoined them with the specific
duty of “cursing the enemies of Islam™ after the morning prayer and of
explaining the Quran to worshipers after the Friday prayer. This last
performance may have ranged from a popular ceremony to a more serious
discussion of the Prophet’s biography and interpretation of the Quran. It
was activities of this sort that promoted (a) the cultivation of the Quranic
and Prophetic narratives among the new Muslims, making these narra-
tives the cultural, ideological and spiritual base of the emerging commun-
ity; (b) the redefinition of the gadi’s jural scope of activities in religious

32 Brock, “Syriac Views,” 204-05. > Waki‘, Akhbar, 111, 223.
3% Dimashqi, Tarikh, 1, 200.
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terms; and (c) initiating the study circle, an educational and intellectual
institution that was to emerge two centuries later as the centerpiece of
Islamic legal education and training in legal practice.

By the last quarter of the first Islamic century, a new generation had
lived almost entirely under the acculturating effects of the new religion,
having grown up under the influence of Quranic teachings and various
kinds of religious preaching and instruction. Unlike their parents, who
had become Muslims at a later stage in their lives, at times under coercion
(by virtue of the apostasy wars), they, together with the children of non-
Arab converts, had imbibed from infancy the rudimentary religious mor-
ality and values of the new faith. By the time they reached majority, they
were frequent mosque-goers (i.e., regular consumers of religious preach-
ing and religious acculturation) and were involved in various activities
relating to the expansion and building of a religious empire. It was there-
fore the learned elite of this generation — which flourished roughly
between 60/680 and 90/708 — who embarked upon promoting a religious
ethos that permeated, indeed impregnated, so much of Muslim life and
society. Many gadis began to show serious interest in religious narratives,
including stories and biographical anecdotes about the Prophet. The
story-tellers were among those who promoted this narrative, which was
to become paradigmatic. Already in the 60s/680s, some gadis had started
propounding Prophetic traditions, the precise nature of which is still
unclear to us.>”

The early sources appear to support the view that legal authority during
the better part of the first Islamic century was in no way exclusively
Prophetic. It must be remembered that by the time Muhammad died,
his authority as a Prophet was anchored in the Quranic event and in the
fact that he was God’s spokesman — the one through whom this event
materialized. To his followers, he was and remained nothing more than a
human being, devoid of any divine attributes (unlike Christ for his com-
munity, for instance). But by the time of his death, when his mission had
already met with great success, he was the most important living figure
the Arabs knew. Nonetheless, these Arabs also knew the central role that
‘Umar I, Aba Bakr and a number of others had played in helping the
Prophet, contributing to the success of the new religion. Like him, they
were charismatic men who commanded the respect of the faithful.
Inasmuch as Muhammad’s authority derived from the fact that he
upheld the Quranic Truth and never swerved from it, these men — some
of whom later became caliphs — derived their own authority as privileged

33 Ibn Hibban, Mashahir, 122; Waki‘, Akhbar, I, 120, 125, 130.
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Companions and caliphs from the same fact, namely, upholding the
Quranic Truth. Thus, caliphal authority would not have been seen as
derivative of that of the Prophet; in fact, it ran parallel to it. Muhammad
was the messenger through whom the Quranic Truth was revealed — the
caliphs were the defenders of this Truth and the ones assigned to imple-
ment its decrees. Thus, the early caliphs (even until the middle of the
second/eighth century) tended to see themselves, and were seen, as God’s
direct agents in the mission to enforce His statutes, commands and laws.
The titles they bore speak for themselves: “God’s Deputy on Earth” and
“The Commander of the Faithful.” They held their own courts and
personally acted as qddz‘s.36 They also adjudicated — during the first
century — issues that required authority-statement solutions, without
invoking Prophetic authority.

Caliphal legislation, however, did not always derive authority from the
office itself, as has been argued by some scholars.?” Much of caliphal legal
authority rested on precedent, consisting mainly of generally accepted
custom and the practice of earlier caliphs, of the Prophet’s close
Companions and, naturally, of the Prophet himself. In fact, any good
model was to be emulated. ‘Umar I reportedly advised the judge Shurayh
to ensure that his rulings conformed with Quranic stipulations, the deci-
sions (gad@’) of the Messenger of God and those of the “just leaders.”>®
There is no reason to believe that the caliphs themselves did not abide by
the same sources for legal guidance. When ‘Iyad al-Azdi, Egypt’s ¢gadr in
98/716, asked ‘Umar II about a case apparently involving the criminal
liability of a boy who had violated a girl with his finger, the caliph
answered: “Nothing has come down to me in this regard from past
authorities.” He delegated to the gadi full authority to deal with the case
“in accordance with your discretionary opinion (ra’y).”>° Had the caliphs
been legislators in their own right, they would have deployed their own
codes of law, and ‘Umar II would not have hesitated to rule in this matter.
The caliphs and their office, in other words, were not independent agents
of legislation, but integrally dependent upon prior exemplary conduct and
precedent, only one source of which happened to be the decisions of
previous caliphs (who themselves acted on the same sources of religious
authority).

Thus, throughout most of the first century, the scheme of authoritative
sources was: the Quran, the sunan (including a thin layer of caliphal law)
and considered opinion (ra’y).*° Sunna (pl. sunan) is an ancient Arab

36 Crone and Hinds, God’s Caliph, 43. 27 Ibid. 3% Waki, Akhbar, I1, 189.
3% Kindi, Akhbar, 334. The judge ruled for the girl, granting her fifty dinars in damages.
0 Waki‘, Akhbar, 1, 77, 113, 135 ff., 139, 325-26, 312-74.
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concept, meaning an exemplary mode of conduct, and the verb sanna has
the connotation of “setting or fashioning a mode of conduct as an example
that others would follow.” In pre-Islamic Arabia, as in many tribally
structured societies, any person renowned for his rectitude, charisma
and distinguished stature was, within his family and clan, deemed to
provide a sunna, a normative practice to be emulated.*! Some caliphal
practices came to constitute sunan since they were viewed as commend-
able.**> The concept of sunna thus existed before Islam and was clearly
associated with the conduct of individuals, and not only with the collective
behavior of nations, as is abundantly attested in the Quran.

When the caliphs and proto-gadis referred to sunan, they were speaking
of actions and norms that were regarded as ethically binding but which
may have referred to various types of conduct. Such sunan may have
indicated a specific way of dealing with a case, but they could also have
constituted, collectively, a general manner of good conduct, such as when
it was said that “so-and-so governed with justice and followed the good
sunna.” The earlier Prophets, as well as Muhammad, represented a prime
source of sunan. In a general sense, therefore, sunan were not legally
binding narratives, but rather subjective notions of justice that were put
to various uses and discursive strategies.

Within three or four decades after the Prophet’s death, it became
customary to refer to his biography and the events in which he was
involved as his sira. While this term indicates a manner of proceeding or
a course of action concerning a particular matter, a sunna describes the
manner and course of action as something established, and thus worthy of
being imitated.*’ Yet, the Prophet’s sira, from the earliest period, con-
stituted a normative, exemplary model, overlapping with notions of
Sunna.** At the time of his election as caliph, for instance, ‘Uthman
promised to follow “the sira of the Prophet.” This phrase in ‘Uthman’s
oath refers to the personal and specific practice of the Prophet, a practice
that is exemplary and thus worth following. It was his violation of this
practice that allegedly led to ‘Uthman’s assassination. An early poem
accuses him of having strayed from the established sunna (sunnar man
mada), especially the Prophet’s sira, which he had promised to uphold.*?

By the time of ‘Uthman’s caliphate (23/644—-35/656), the Prophet’s sira
and Sunna no doubt carried significant weight as exemplary conduct. In
fact, evidence suggests that the Sunna of the Prophet emerged immedi-
ately after his death, which was to be expected given that many far less

41 Bravmann, Spiritual Background, 139 ff. See also Ansari, “Islamic Juristic Terminology,” 259 ff.
*2 Ton A‘tham, Fuzith, 1, 252. ** Bravmann, Spiritual Background, 138-39, 169.
* Ibid., 167; also at 130, 154-55. % Ibid., 12629, 160.
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significant figures were seen by the Arabs as having laid down sunan. It
would be difficult to argue that Muhammad, the most influential person
in the nascent Muslim community, was not regarded as a source of
normative practice. In fact, the Quran itself explicitly and repeatedly
enjoins believers to obey the Prophet and to emulate his actions. The
implications of Q. 4:80 — “He who obeys the Messenger obeys God” —
need hardly be explained. So too Q. 59:7: “Whatsoever the Messenger
ordains, you should accept, and whatsoever he forbids, you should abstain
from.” Many similar verses bid Muslims to obey the Prophet and not to
dissent from his ranks.*® Moreover, Q. 33:21 explicitly states that “in the
Messenger of God you [i.e., believers] have a good example.” All this
indicates that to obey the Prophet, by definition, was to obey God. In
establishing his modus operandi as exemplary, the Prophet could hardly
have received better support than that given to him by the society in which
he lived and by the Deity that he was sent to serve.

That the Prophet’s Sunna constituted an authoritative source of action
cannot be doubted, but its status as an exclusive sunna-based authority
was not to emerge until much later. Thus, the process that ultimately led
to the emergence of Prophetic Sunna as a substitute to sunan went through
anumber of stages before its final culmination as the second formal source
of the law after the Quran. In the first stage, his Sunna was one among
many, however important it was increasingly coming to be. For example,
in the hundreds of biographical notices written about the early gadis by
Muslim historians, it is striking that Prophetic Sunna surfaces relatively
infrequently — certainly no more frequently than those of Abt Bakr and
‘Umar I. The second stage of development appears to have begun some-
time in the 60s/680s, when a number of gadis, among others, began to
transmit Prophetic material, technically referred to by the later sources as
hadith. This activity of transmission is significant because it marks the
beginning of a trend in which special attention was paid to the Sunna of
the Prophet. It is also significant because it was the only sunna to have been
sifted out of other sunan, and to have been increasingly given an inde-
pendent status. No religious scholar or gadi is reported to have exclusively
studied, collected or narrated the Sunna of Abu Bakr, for instance; nor
that of the more distinguished ‘Umar I. The fact that the Prophet’s Sunna
acquired an independent and special status is emblematic of the rise of the
Prophet’s model as embodying not just spiritual but legal authority.

The distinction drawn between Prophetic Sunna and other sunan con-
stituted an unprecedented and fundamental transformation, albeit one

16 See, e.g., Quran 3:32, 132; 4:59 (twice), 64, 69, 80; 5:92; 24:54, 56; 33:21; 59:7.
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gradual in nature. It was both the result of a marked growth in the
Prophet’s authority and the cause of further epistemic and pedagogical
developments. Epistemic, because the need to know what the Prophet
said or did became increasingly crucial for determining what the law was.
In addition to the fact that Prophetic Sunna — like other sunan — was
already central to the Muslims’ perception of model behavior and good
conduct, it was gradually realized that this Sunna had an added advantage
in that it constituted part of Quranic hermeneutics; i.e., to know how the
Quran was relevant to a particular case. To know how it was to be
interpreted, Prophetic verbal and practical discourse, often emulated by
the Companions, was needed. And pedagogical, because, in order to
maintain a record of what the Prophet said or did, approved or disap-
proved, certain sources had to be mined, and this information, once
collected, needed in turn to be imparted to others as part of the age-old
oral tradition of the Arabs, now imbued with a religious element.

Along with the Prophet’s Companions, the story-tellers contributed to
the crystallization of the first stage of Prophetic dicta. Both of these groups
constituted the sources from which the Prophetic biography, in both its
real and legendary forms, was derived. At this early stage, however, all
Prophetic information was practice-based, oral, fluid and mixed with non-
Prophetic material. On the other hand, the men and women who had been
close to the Prophet, especially those who had interacted with him on a
daily basis, could speak in real and credible terms of details of the
Prophet’s life. They knew him intimately and they knew the Quran equally
well. These persons — together with the story-tellers — kept the memory of
the Prophet alive, and it was these people and the information they stored
in their minds and imaginations that became important for another group
of Muslims: the legists (who were often story-tellers themselves).

The early Muslim leadership — caliphs, Companions, military com-
manders and men of social standing and charisma — acted within a social
fabric inherited from tribal Arab society, in which forging social consensus
before reaching a decision or taking an action was normative practice.
This is one of the most significant facts about the early Muslim polity and
society. In the spirit of this social consensus, people sought to conform to
the group, and to avoid swerving from its will or normative practice, as
embodied in a cumulative history of action and specific manners of con-
duct. What their fathers were perceived to have done or said was as
important as, if not more important than, what their living peers might
say or do. When an important decision was to be taken, be it by a caliph or
a gadr, a precedent, a sunna, was nearly always sought. It should not then
be surprising that the Prophet’s own actions were largely rooted in certain
practices, mostly those deemed to have fallen within the province of sunan.
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Thus, when the Quran lacked relevant or obvious provisions, the nat-
ural thing to do was to look for leading models of behavior or a collective
conduct perceived to have been a good course of action. It is not unex-
pected therefore that the Prophet’s sira should have been the focus of such
a search, for he was the most central figure of the Muslim community, the
Umma. It was this constant pursuit of a model combined with available
Prophetic dicta (accumulated during the first few decades after
Muhammad’s death) that explains the emergence by the 60s/680s of a
specialized interest in his Sunna. This is not to say, however, that the
Prophetic Sunna replaced, except in a slow and gradual fashion, other
sources of authority, or that it was committed to writing at an early date.
By this time, Prophetic Sunna was, among the available sunan, no more
than a primus inter pares, used by gadis along with the sunan of Abu Bakr,
‘Umar I, ‘Uthman, ‘Ali and other Companions. In fact, reference to non-
Prophetic sunan continued to be made for long thereafter.

Apart from this repertoire of sunan and the superior Quran, the gadis
and caliphs also relied heavily on considered opinion, which was, during
the entire first Islamic century and part of the next, a major source of legal
reasoning and thus of judicial rulings. But considered opinion was not
always restricted to personal, individual reasoning. Around 65/684,
Shurayh was reportedly asked by another judge about the value of criminal
damages for causing the loss of any of the hand’s five fingers, and in
particular whether or not they are of equal value. Shurayh answered:
“I have not heard from any one of the people of ra’y that any of the fingers
is better than the other.”*” Here, “the people of ra’y” are persons whose
judgment and wisdom is to be trusted and, more importantly, emulated.
In Shurayh’s usage, ra’y, or considered opinion, comes very close to the
notion of sunna from which, in this case, ra’y cannot in fact be separated.
Considered opinion was also associated with the notion of consensus,
especially when the former emanated from a group or from a collective
tribal agreement. Consensual opinion of a group (grama‘a ra’yuhum
‘ala ...) provided an authoritative basis not only for action but also for
the creation of sunna. A new sunna might thus be introduced by a caliph on
the basis of a unanimous resolution of a (usually influential) group of people.
Other forms of consensus might reflect the common, unanimous practice of
a community, originally of a tribe and later of a garrison town or a city.

If there was a consensus to be reckoned with, it was that of the learned
men who lived in the cities, both the established centers and those that had
begun as garrison towns. These men, flourishing between 80 and 120 H

47 Waki<, Akhbar, 1, 299.
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(c. 700 and 740 AD), were private individuals whose motive for engaging
in the study of law was largely a matter of piety. While it is true that a
number of these did serve as judges, their study of the law was not
necessarily associated with this office or with the benefits or patronage
accruing therefrom. Instead, they were driven above all by a profoundly
religious commitment to study, and this, among other things, meant the
articulation of a law that would in time come to deal with all aspects of
social reality. (That they were men of piety did not make them idealists,
for their sunan, considered opinions and interpretations of the Quran were
not only practice-based but largely positivist commodities placed in the
service of the very society that gave rise to these products.)

Intense personal study of religious narratives was largely a private
endeavor, but it overlapped and mutually complemented the scholarly
activity in the specialized circles of learning (%alagas), usually held in the
mosques. Some circles were exclusively concerned with Quranic inter-
pretation, while others were occupied with Prophetic narrative (to emerge
later as Prophetic Sunna). Yet, a number of circles were of an exclusively
juristic nature, led by and attracting the most distinguished legal special-
ists in the lands of Islam. The scholars of the legal circles were acknowl-
edged as having excelled in law, then termed figh or %/m. Some of these
scholars possessed a special mastery of Quranic law, especially inheri-
tance, while others were known for their outstanding competence in ritual
law or in sunan.

During the period in question, the eminent legal specialists conducted
their activities in the major centers of the new empire, namely, Medina,
Mecca, Kifa, Basra, Damascus, Fustat, the Yemen and, marginally,
Khurasan. The Hejaz and Iraq claimed the lion’s share of these activities,
generating close to 70 percent of the entire body of legal scholarship.*®
Early legal scholarship was thus conducted where the Arabs, together with
their Arabicized clients, constituted a significant proportion of the
population.*’

The activities of the legal specialists initiated what was to become a
fundamental principle of Islamic law, namely, that legal knowledge as an
epistemic quality was to be the final arbiter in law-making. They made piety
itself an integral part of this knowledge, for piety dictated behavior in
keeping with the Quran and the good example of the predecessors’ sunan.
Those who made it their concern to articulate and impart legal knowledge
acquired both a special social status and a position of privileged epistemic
authority. In other words, those men in possession of a greater store of

48 Hallaq, Origins, 65.
49 For more on this, see Motzki, “Role of Non-Arab Converts,” 293-317.
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knowledge grew more influential than others less learned, gaining in the
process — by the sheer virtuousness of their knowledge — exclusive author-
ity as legists. Irrespective of their economic or ethnic background, the
legal scholars emerged as distinguished leaders, men of integrity and
rectitude, by virtue of their knowledge and personal conduct. This epis-
temic and moral authority became a defining feature of Islamic law.

The emergence of legal specialists was one development that got under
way once Muslims began engaging in religious discussions, story-telling
and instruction in the circles. Another, concomitant development, start-
ing during the 60s/680s and continuing long thereafter, was the emer-
gence of Prophetic authority as a legal source independent of other
narratives and model practices. The Prophetic model may have, in terms
of authority, challenged and competed with other sunan as well as with ra’y
but it was more often the case that the sunan and the ra’y constituted the
subject-matter from which the content of Prophetic narrative was itself
derived. Prophetic hadith was a logical substitution for these sources,
since the latter — by virtue of the Companions’ intimate knowledge of
the Prophet — represented for Muslims an immediate extension of the
former.

The dramatic increase in Prophetic authority at the turn of the second/
eighth century involved projecting on Muhammad post-Prophetic sunan
as well. Legal practices and doctrines originating in various towns and
cities in the conquered lands, and largely based on the Companions’
model, began to find a representational voice in Prophetic Sunna. The
projection of the Companions’ model back onto the Prophet was accom-
plished by a long and complex process of creating the narrative of hadith.
Part of this narrative consisted in the Companions’ recollection of what
the Prophet had said or done, but another part of it involved extending the
chain of authority back to the Prophet when it in fact had previously ended
with a Companion. The creation of massive quantities of zadith — including
fabrications that had little to do with the acknowledged, continuous tradi-
tion oflegal practice — began to compete not only with Arabian, caliphal and
Companion sunan, but also with those of the Prophet that had become the
basis of legal practice.

Until recently, Western scholarship subscribed to the view that the rise of
this genre signified the emergence of Islamic law out of secular beginnings,
or what has been termed the “administrative” and “popular” practices of
the Umayyads.’® In other words, law could become Islamicized only upon
the creation of a link between secular legal doctrine and the verbal

>0 Schacht, Origins, 190-213; Schacht, Introduction, 23-27.
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expression of Prophetic Sunna, namely, the hadith. This view can be
validated only if it is assumed that the sunan that appeared prior to
Prophetic hadith were not conceived by the new Muslims as being religious
in nature, that they were disconnected from any religious element that may
be defined as Islamic, however rudimentary. But this would be to assume
wrongly, since the sunan, which preeminently included Prophetic sira and
Sunna, were indeed religious and furthermore were inspired by the early
Muslims’ interpretation of what Islam meant to them. They also included
the sunan of the Companions and early caliphs and these must be seen, on
their own, as representations of Islam’s religious experience. The very
process by which these sunan were projected back onto, and subsumed
under, the Prophetic authority in itself attests to the significant level of their
Islamic content.

While Prophetic sunan and sira had existed from the very beginning, it is
undeniable that much of the hadith was inauthentic, representing accretions
and significant additions to this Prophetic history that the early Muslims
knew. Masses of hadiths, all of them equipped with their own chains of
transmission, were put into circulation throughout Muslim lands, but they
often contradicted the memory and practice of Muslim communities in
some regions. Nowhere was this more obvious than in the case of the Hejaz,
especially Medina, where the legal scholars believed that their memory of
the Prophet’s actions — performed there as part of his Sunna — still survived
amongst them. For these scholars, the Prophetic Sunna and their own
practice were identical, and reference to one was nearly always a reference
to the other, although it was often the case that the Prophetic example was
both implied and even taken for granted rather than explicitly mentioned.

With the rapid proliferation of kadith narratives during the course of the
second/eighth century, significant differences between /adith and Prophetic
Sunna began to manifest themselves — especially to those living in the
Prophet’s homeland. For the Hejazis, these kadith had little to do with what
they viewed as the “true” and “authentic” Sunna preserved by the actual
practice of their own community. For Medinan scholars then, the true
Sunna of the Prophet was attested by their own practice, and not by a literary
narrative that had nothing to commend it except its own self-affirmation.
The continuous practice of the Medinans, as reflected in the cumulative,
common opinion of the scholars, became the final arbiter in determining the
content of the Prophet’s Sunna. The literary narrative of hadith acquired
validity only to the extent that it was supported by this local usage.”’! The
Medinese scholars’ conception was that their own practice represented the

>1 Malik, Muwarta’, 664, 665, 690, 698, and passim.
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logical and historical (and therefore legitimate) continuation of what the
Prophet lived, said and did, and that the newly circulating Zadiths were at
best redundant when they confirmed this practice and, at worst, false when
they did not accord with the Prophetic past as continuously documented by
their own living experience of the law.

Nor was the Iragian concept of Prophetic Sunna always expressed in
hadith from the Prophet. Their sunna was embedded in the legal realia
of practice and, like that of Medina, it did not always need to be
identified as Prophetic. It was nearly always understood to have ema-
nated from the Prophetic past, although the scope of this past often
exceeded that of the Prophet himself to include the experience of some
of his Companions. The Iragians, in other words, also saw themselves
as connected through their own practice, or “living tradition,” with the
Prophetic past via an appeal to the Companions, many of whom had
left the Hejaz to settle in the garrison towns of southern Iraq and
elsewhere.

This picture of legal practice as Prophetic Sunna is representative of
developments at least until the end of the second century (c. 815 AD).
Each locale, from Syria to Iraq to the Hejaz, established its own legal
practices on the basis of what was regarded as the sunna of the forefathers,
be they the Companions or the Prophet, although the Prophet more often
than not merely sanctioned the ancient Arabian sunan. The pre-Islamic
sunan adopted by the Prophet, like those sunan sanctioned by the post-
Prophetic generations, became lodged within the realm of Prophetic
authority. The Prophet, in time, was to emerge as the single axis of this
authority.

The central phenomenon associated with the rise of an exclusive
Prophetic authority was the proliferation of formal zadith which came to
compete with the practice-based sunan — what we call here sunnaic prac-
tice. The competition was thus between a formal and nearly universal
conception of the Prophetic model and those local practices that had their
own view of the nature of Prophetic Sunna. With the emergence of a
mobile class of traditionists, whose main occupation was the collection
and reproduction of Prophetic narrative, the formal, literary transmission
of hadith quickly gained the upper hand over sunnaic practice. The tradi-
tionists were not necessarily jurists or judges, and their impulse was
derived more from a religious ethic than from the demands and realities
of legal practice. Nevertheless, at the end of the day, their Zadith project
proved victorious, leaving behind as distant second the local conceptions
of Prophetic Sunna — a Sunna that did not have the overwhelmingly
personal connection to the Prophet claimed by the traditionist version.
That many local jurists participated in the traditionist project to the
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detriment of their own sunnaic practice is eloquent testimony to the power
of the newly emerging hadith.

By the end of the second/eighth century, it had become clear that the
traditionist movement was in a position to achieve significant victory over
sunnaic practice, a victory that would be complete about half a century —or
more — later. For ShafiT (d. 204/820), who was one of the most vocal
hadith protagonists of his day, Prophetic Sunna could be determined only
through formal hadith. He attacked the sunnaic practice as a mass of
inconsistencies, decidedly inferior to what he saw as the authentic kadith
of the Prophet. The most distinctive feature of his theory was the para-
mount importance of kadith, which he took to override the authority of
Iragian, Medinese and Syrian sunnaic practices. Yet, his insistence on the
supremacy of Prophetic hadith (and the Quran) as the paramount sources
of the law did not gain immediate acceptance, contrary to what some
modern scholars have argued.’? It took until more than half a century after
his death for the hadith to become (with the Quran, of course) the
exclusive material source of the law, thereby once and for all trumping
sunnaic practice.”’

During the first two centuries of Islam, the concept of sunnaic practice
could hardly be distinguished from consensus, since the sanctioning
authority of the former resided in the overwhelming agreement of the
legal specialists who collectively upheld this practice. As an expression of
sunnaic practice, consensus was seen not only as binding but also as
determinative of hadith. It was not conceived merely as “the agreement
of recognized jurists during a particular age,” a definition that became
standard in later legal theory. Rather, consensus during this early period
strongly implied the agreement of scholars based on continuous practice
which was, in turn, based on the consensus of the Companions. It should
be stressed here that the latter was viewed as essential to the process of
grounding later doctrine in Prophetic authority, since the consensus of the
Companions, ipso facto, was an attestation of Prophetic practice and
intent. The Companions, after all, could not have unanimously approved
a matter that the Prophet had rejected or prohibited. Nor, in the con-
ception of early jurists, could they have pronounced impermissible what
the Prophet had declared lawful.

Throughout the second/eighth century (and for decades thereafter), the
legally minded employed ra’y in their reasoning. Whether based on
knowledge of sumnaic practice or not, ra’y encompassed a variety of

%2 Spectorsky, “Sunnah,” 51-74.
? But not among the Malikites who continued to uphold a revised form of Medinese
sunnaic-consensual practice; Baji, Ihkam, 480-85.
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inferential methods that ranged from loose reasoning to arguments of a
strictly logical type, such as analogy or the argumentum a fortiori. The
Medinese, the Iragians and the Syrians made extensive use of it during
the second/eighth century, subsuming under it nearly all forms of argu-
ment. By the beginning of the second/eighth century, more sophisticated
techniques of reasoning began to surface, although many of the old, and
somewhat archaic, juristic formulations were not phased out completely.
Ra’y, therefore, became the umbrella term for a wide variety of legal
arguments, and it remained for nearly a century thereafter the standard
term designating legal inferences.

During the second half of the second/eighth century, a new generation of
scholars was reared in an environment permeated by Prophetic hadith,
which had come to assert, more than at any time before, the personal
authority of the Prophet. The more pronounced this authority became,
the less freedom the jurists had in expounding discretionary opinion. For
after all, the raison d’étre of Prophetic authority was its ability to induce
conformity of conduct to the Prophetic model. Insofar as it included discre-
tionary and personal opinion, ra’y frequently — though not always — stood as
antithetical to this notion of authority.

Because it included what later came to be considered loose methods of
reasoning, ra’y inevitably acquired negative connotations and as a result
suffered a significant decline in reputation toward the end of the second/
eighth century. It was not fortuitous that this decline coincided with the
rise of hadith as an incontestable expression of Prophetic Sunna. The
latter, in other words, could leave no room for reasoning not based on
textual evidence, demanding that a choice be made between human and
Prophetic/Divine authority. Non-textual ra’y obviously was no match for
the Sunna.

By the middle of the second century (c. 770 AD), and long before hadith
asserted itself as an unrivaled entity, ra’y had already incorporated system-
atic and logical arguments of the first order, arguments that were in turn
far from devoid of Sunnaic support. These types of argument were too
valuable to be jettisoned, and so had to be protected as valid forms of
reasoning. In a gradual process of terminological change that began
immediately after the middle of the second/eighth century and which
reached its zenith sometime before the middle of the next century, ra’y
appears to have been broken down into three categories of argument, all of
which had originally been offshoots of the core notion.

The most general of these categories was 7jz2had, which term, during the
first/seventh and most of the second/eighth century, appeared frequently
in conjunction with ra’y, namely, as guhad al-ra’y, which meant the
exertion of mental energy for the sake of arriving, through reasoning, at
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a considered opinion. Later, when the term ra’y was dropped from the
combination, ythad came to stand alone for this same meaning, though
this terminological transformation was short-lived.

The second category of arguments to emerge out of ra’y was giyas,
signifying disciplined and systematic reasoning on the basis of the revealed
texts, the Quran and hadith. In addition to analogy, its archetypal form,
qiyas encompassed the a fortior: argument in both of its forms — the a
maiore ad minus and the a minore ad maius. For example, if uttering an
impolite word before one’s parents is prohibited by the Quran, then
striking them would obviously be equally prohibited. The same is the
case with selling wine: if drinking it is unlawful, then selling it, though
less offensive, would be equally impermissible.’*

Another argument under the heading of ra’y was istihsan, commonly
translated as “juristic preference.” We have no adequate definition of this
reasoning method from the period before Shafiq, most of our knowledge
of it being derived either from ShafiT’s polemics against it (hardly trust-
worthy) or from late Hanafite theoretical reconstructions of it (which
involved an ideological remapping of legal history). It seems, however,
safe to characterize the second/eighth-century meaning of istihsan as a
mode of reasoning that yields reasonable results, unlike strictly logical
inference such as ¢iyas which may lead to an undue hardship. But it was
also employed as a method of achieving equity, driven by reasonableness,
fairness or/and common sense. For example, according to strict reason-
ing, punishment for thievery (cutting off the hand) is to be inflicted on the
person who moved the stolen goods from the “place of custody” (hirz),
irrespective of whether or not he had accomplices.”® According to iszihsan,
if several people have committed theft, even though only one person
moved the stolen object from its Airz, they must all face the same pen-
alty.”® This latter mode of reasoning was deemed preferable, for since the
rationale of punishment in Islamic law is deterrence, all participating
thieves should be held accountable. However, like ra’y, which acquired
a bad name because it included personal opinions that lacked formal
grounding in the revealed texts, iszzhsan too was rejected. But unlike
ra’y, it survived in the later Hanafite and Hanbalite schools as a secondary
method of reasoning, though not without ingenious ways of theoretical
rehabilitation.>”

One jurist whose writings exemplify the transition from what we
may call the pre-hadith to the hadith period was Shafiq, a champion of

> Malik, Muwarnta’, 737-39. 5% For later doctrine, see chapter 10, section 2, below.
%6 Cited in Ansari, “Islamic Juristic Terminology,” 294.
>7 Hallaq, History, 107—13. See also Makdisi, “Ibn Taymiya’s Autograph,” 446-79.
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Prophetic narrative as an exclusive substitute for sunnaic practice. His
writings manifest a stage of development in which ra’y met with the first
major attack in an offensive that ultimately led to its ouster (terminolog-
ically and to a certain extent substantively) from Islamic jurisprudence.
Categorically labeling ra’y as arbitrary, he excluded it, along with stihsan,
from the domain of reasoning altogether. Hadith on the other hand
reflected, for him, divine authority, leaving no room for human judgment
except as a method of inference, which he interchangeably called gzyas/
yrihad.

ShafiT appears to have been the first jurist consciously to articulate the
notion that Islamic revelation provides a full and comprehensive evalua-
tion of human acts. The admittance of ¢iyas (jzihad) into his jurispru-
dence was due to his recognition of the fact that divine intent is not
completely fulfilled by the revealed texts themselves, since these latter
do not afford a direct answer to every eventuality. But to Shafi1, acknowl-
edging the permissibility of giyas does not bestow on it a status independ-
ent of revelation. If anything, without revelation’s sanction of the use of
this method it would not be allowed, and when it is permitted to operate, it
is because gzyas is the only method that can bring out the meaning and
intention of revelation regarding a particular eventuality. Qiyas does not
itself generate rules or legal norms; it merely discovers them from, or
brings them out of, the language of revealed texts. This theory was to
become the basis of all later legal theories, elaborated under the rubric of
usul al-figh.

5. Evolution of the judiciary

By the close of the second century H, the ¢adr’s court had taken its final
shape. All the basic personnel and logistical features had been introduced
by this point, so that the size of each court was a function of the business
arising before the court. A gadr might have one, two or more scribes
depending on the size of his court and the demands placed on it, but the
scribe’s function itself was by then integral to the proceedings, whatever
their magnitude. The same went for all other court officials and functions.

As early as the 130s/750s, witness examiners became a fully established
institution.’® Its beginnings appear several decades earlier, when the
proto-gadis needed to enquire into the rectitude of witnesses who either
testified to the claims of litigants or attested to the legal records, contracts,
and nearly all transactions passing through the court. Once the examiners

8 Waki', Akhbar, 111, 106, 138.
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were satisfied, the judge appointed these witnesses to the court.’® Thus,
by this time, witnesses had become not only a fixture of the court but also
paid employees of the gadz, who always controlled the budget of the court.

The court’s prestige and authority were enhanced by the presence in it
of men learned in the law. These, we have seen, were the legal specialists
(fugaha’, muftis) who, mostly out of piety, made the study and under-
standing (lit. figh) of religious law their primary private concern, and it was
this knowledge that lent them authority.®® The sources are frequently
unclear as to whether or not these specialists were always physically
present in the court, but we know that from the beginning of the second
century (c. 720 AD) judges were encouraged to seek the counsel of these
learned men and that, by the 120s/740s, they often did.®! It is fairly certain
that the legal specialists were regularly consulted on difficult cases and
points of law, although evidence of their permanent physical presence in
the court is meager. The practice of consulting trained jurists was there-
fore normative, although it was not necessarily required by any official
political authority. In Andalusia, on the other hand, soliciting the opinions
of legal specialists was mandatory, insisted upon by both the legal pro-
fession and the political sovereign. There, a judge’s decision was consid-
ered invalid without the prior approval of the learned jurists.

The court’s personnel also included a number of assistants (a‘wan) who
performed a variety of tasks. One of these was the jilwaz, the court
chamberlain, whose function it was to maintain order in the court, includ-
ing supervising the queue of litigants and calling upon various persons to
appear before the judge. Some courts whose jurisdiction included regions
inhabited by various ethnic and linguistic groups were also staffed by an
interpreter or dragoman.

In addition to witnesses, chamberlains, and often legal specialists, the
courts also used the services of other functionaries, generally known as the
qadi’s assistants. Among these were men whose function it was to search out
and apprehend persons charged with a felony or to bring in defendants
against whom a plaintiff had presented the court with a claim. They were
also sent out by the judge to look for witnesses who might have seen, for
example, an illegal act being committed. It is possible that at times these
functions were discharged in part by the court examiner himself, although
we have reason to believe that, in larger courts dealing with a considerable
volume of cases, there would have been other officials assigned specifically
to perform such tasks. Some of these assistants specialized in “public call-
ing,” thus acquiring the technical title munadis. These munadis usually

% Ibid., 111, 422, 494.  °° Hallaq, Authority, ix, 166-235.
81 \Waki‘, Akhbar, 11, 423; 111, 86. See also chapter 4, section 3, below.
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appeared in markets and public spaces, communicating the gadr’s messages
to the public on court-related matters. They also summoned to court certain
individuals, sought either as witnesses or as defendants.

The judge’s assistants also included a number of wmana’ al-hukm
(lit. trustees of the court) whose tasks involved the safekeeping of con-
fidential information, property and even cash. One such official was
responsible for the court’s treasury, known as the tabur al-qudar (the
judge’s security chest). Its location was in the state Treasury but the key
to it remained with the judge and/or his trustee. All sorts of monies were
kept in it, especially those belonging to heirless deceased persons, to
orphans and to absentees.®?

Another trustee, the gassam, was responsible for dividing cash and
property among heirs or disputed objects among litigants. This official
was usually hired for his technical skills and knowledge of arithmetic. Last,
but by no means least, a major official of the court was the judge’s scribe
(katib), who usually sat immediately to the right or left of the judge,
recorded the statements, rebuttals and depositions of the litigants, and,
moreover, drew up legal documents on the basis of court records for those
who needed the attestation of the judge to one matter or another. His
appointment to the court appears to have been the first to be made when a
new judge assumed office, and he was required to be of just character, to
know the law and to be skilled in the art of writing.®?

The scribe’s function was closely linked with the rise of the institution of
the diwan, which represented the totality of the records written by the
scribe, kept by the judge and normally filed in a bookcase.®* The diwan
usually contained records of actions and claims made by two parties in the
presence of the judge, who typically signed them before witnesses. It also
contained: (a) records of statements made by witnesses to the effect that a
certain action, such as a sale or a pledge, had taken place; (b) a list of court
witnesses whose just character was confirmed; (c) a register of trustees
over wagqf properties, orphans’ affairs and divorcees’ alimonies; (d) a
register of bequests;® () copies of contracts, pledges, acknowledgments,
gifts, donations and written obligations as well as other written instru-
ments;°® (f) copies of letters sent to, and received from, other judges,
including any relevant legal documents attached to such letters;®” and
(g) several other types of registers, such as a record of prisoners’ names

2 Kindi, Akhbar, 405. °* Hallaq, “Qadi’s Diwan,” 423.

Waki‘, Akhbar, 11, 159; Ibn al-Najjar, Muntaha, 11, 582.

Kindi, Akhbar, 379; Qalqashandi, Subh, X, 284.

Waki‘, Akhbar, 11, 136; Kindi, Akhbar, 319, 379; al-Husam al-Shahid, Sharh, 57-62; on
written obligations, see Thung, “Written Obligations,” 1-12.

Kindi, Akhbar, 410; Samarqandi, Rusim, 46.
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and the terms of their imprisonment, a list of guarantors (kufala’), and a
list of those possessing powers of attorney.®®

The diwan was acknowledged to be the backbone of legal transactions and
the means by which the judge could review his decisions as well as all cases
and transactions passing through his court. It therefore embodied the com-
plete record of the judge’s work in the court, and represented the chief tool by
which judicial practice preserved its continuity. By the middle of the second/
eighth century, it had become the established practice of outgoing judges to
deliver their dizwans over to the newly appointed gadis succeeding them, a
practice that was to undergo gradual change thereafter when, beginning with
the last decade of the second century (805-815 AD) or thereabouts, the new
judge began his duties by having his scribe copy the dizwan of his predecessor.
This transfer or copying was normally the second step taken by the judge
upon receiving investiture, the first being his appointment of a scribe.

Whatever the means of transferring the diwan, access to predecessors’
records was essential not only for continuing the new judge’s work in
protracted cases but also for reviewing the work of earlier judges, espe-
cially the immediate predecessor. Such a review was usually prompted
either by complaints against the outgoing judge or by credible suspicion
on the part of the new judge of abuse, corruption or one form or another of
miscarriage of justice that might be associated with his predecessor. It was
access to the dizwwans that allowed judicial review in Islam to take on a
meaningful role, a role that was, to some limited extent, equivalent to the
practice of appeal in Western judicial systems.®°

In addition to arbitrating disputes and deciding cases, ° the ¢ads super-
vised the performance of all his assistants and deputies, and engaged in the
following extra-judicial activities: (a) supervision of charitable trusts
(awqay), their material condition, their maintenance and the performance
of those who managed them; (b) acting as guardian for orphans, admin-
istering their financial affairs and caring for their general well-being;
(c) attending to the property of absentees, as well as that of anyone who
died heirless; (d) hearing petitions for conversion from other religions to
Islam, and signing witnessed documents to this effect for the benefit of
new Muslims; (e) attending to public works; and (f) leading Friday pray-
ers and prayers at funerals, as well as announcing the rising of the moon,
which signaled the end of the Ramadan fast.”*

%8 Hallaq, “Qadr’s Diwan,” 421, 428-29; Qalgashandi, Subh, X, 274, 291-92; Samargandi,
Rusum, 34, 39 ff.

%% On non-formal venues of appeal within the Shari‘a, see Gradeva, “On Judicial Hierarchy.”

70 \Waki‘, Akhbar, 11, 415; 111, 89, 135.

" \Waki, Akhbar, 11, 58, 65; Kindi, Akhbar, 383, 424, 444, 450.
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Sometime after the middle of the second/eighth century, there appeared a
new set of tribunals that stood at the margins of the Shari‘a courts. These
were the mazalim (lit. “courts of grievances™), generally instated by gover-
nors and viziers, theoretically on behalf of the caliph, and presumably for the
purpose of correcting wrongs committed by state officials. Theoretically,
too, they were sanctioned by the powers assigned to a ruler to establish
justice and equity according to the religious law (siydsa shar@yya).”> At imes,
however, they represented absolutist governance and interference in the
Shari‘a, however marginal this may have been given that the jurisdiction of
these tribunals was both limited and sporadic.

The mazalim tended to apply a wide range of procedural laws — wider, at
any rate, than those adopted by the Shari‘a court judges.”> They seem also
to have been far less stringent about testimonial evidence, admitting, for
instance, coerced statements and issuing summary judgments. Their
penalties, furthermore, exceeded the prescribed laws of the Shari‘a.
They thus applied penal sanctions in civil cases, or combined civil and
criminal punishments in one and the same case. Yet, the mazgalim tribu-
nals functioned less as an encroachment on the Shari‘a courts than as a
supplement to their jurisdiction. Characterized as courts of equity, where
the sovereign showed himself to be conducting justice, the mazalim tri-
bunals operated within four main spheres: (a) they dealt with claims
against government employees who transgressed the boundaries of their
duties and who committed wrongs against the public, such as unlawful
appropriation of private property; (b) they prosecuted injustices commit-
ted in the performance of public services, such as unfair or oppressive
collection of taxes, or non-payment of salaries by government agencies;
(c) they heard complaints against Shari‘a judges that dealt mainly with
questions of conduct, including abuses of office and corruption; and
(d) they enforced Shari‘a court decisions that the gadi was unable to carry
out. It is noteworthy that mazalim tribunals did not arrogate to themselves
the power to hear appeals against Shari‘a court decisions which, as we have
seen, were to all intents and purposes final.”*

6. The great rationalist-traditionalist synthesis

Thus far we have seen that by the beginning of the third/ninth century, the
judiciary had reached a mature stage of development, with all its essential
features having taken final shape. By this time, substantive law had also

72 More on styasa shariyya, see chapter 5, section 3, below. 73 Mawardi, Ahkam, 74-75.
" TFor a discussion of successor review, see Powers, “Judicial Review,” 315-41; and, briefly, in
chapter 12, section 1, below. Further on the mazalim tribunals, see chapter 5, section 2, below.
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become more comprehensive and highly detailed in coverage.”” Yet, the
dawn of the third/ninth century marked the beginning of a second phase of
evolution that was nearly as long as the first. Put differently, while legal
developments during the first two centuries of Islam were no mean feat,
they were only the foundation of what was to be erected later. For there
remained two absolutely essential and fundamental features of the law
that had yet to emerge, or at least had not done so in a mature form. And it
was not until much later that these two features took final hold and shape.
These features were, first, the emergence — out of the Great Synthesis — of
an integral theory of law and, second, the formation of the doctrinal
schools (to be discussed in the next section). We first turn to the arrival
of the Great Synthesis, without which no legal theory (indeed no
Sunnism) could have emerged.

We may recall that the traditionalist movement (akl al-hadith) gained
momentum toward the end of the second/eighth century, thereby pushing
further aside the school of ra’y which, not long before, had enjoyed a
strong position in the articulation of the law. By the middle of the third/
ninth century, hadith achieved further victories against ra’y, leaving it
trailing behind. Long before this century ended, there emerged six “can-
onical” hadith collections, designed — in their contents and arrangement —
to service the law. Furthermore, a clear pattern of scholarly affiliation with
these two movements began to manifest itself. Whereas a few jurists of the
second/eighth century were seen as traditionalists (and many of these
acquired such descriptions posthumously, decades after the century
came to a close), the third/ninth century produced more traditionalists
and traditionists than rationalists, and they were clearly identified as such.
It is also significant that, during this century, migration (or conversion)
from the rationalist to the traditionalist camp was frequent, whereas
movement in the opposite direction was rare to non-existent. While
we are unable to unearth examples of conversion to the rationalist camp
from this century, the sources tell of such movement for the preceding
century.”®

After the close of the second/eighth century, exclusive affiliation to one
or the other camp became the general rule, clearly marking the gap
between the two approaches. By the end of the third/ninth century, on
the other hand, most jurists are reported to have combined the two in
some way, and Muslim historians and biographers make it a point to
mention this Synthesis in the biographies of jurists flourishing during
that period. A century later, only a few are described as exclusively

7> See PartII, below.  ’® Ibn Khallikan, Wafayat, 1, 342.
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belonging to one camp or the other. Indeed, few jurists who lived before
and after this period are described as having “combined” the methods of
the two camps. In other words, this designation was most relevant during
the period in question, and for good reason.

The intellectual and legal history of Islam between 150 and 350 H
(c. 770 and 960 AD) represents a dynamic competition among several
forces that crystallized in the opposing movements of traditionalism and
rationalism, movements out of which emerged the Great Synthesis.
During most of the third/ninth century, the traditionalist movement
opposed rationalism, including its method of ¢iyas. The Inquisition
(Mihna), pursued by the caliphs and rationalist scholars between 218/
833 and 234/848, was about whether or not the Quran was created, but
perhaps even more about the role of human reason in interpreting the
divine texts. The final defeat of the rationalists implied (and in effect
consisted of) an acknowledgment that human reason could not stand on
its own as a central, much less exclusive, method of interpretation but had
rather to operate solely, in the final analysis, in the service of revelation.
The defeat, therefore, was relative, with the Mihna marking the climax of a
struggle between two opposing movements, namely, the traditionalists,
whose cause Ibn Hanbal was seen to champion, and the rationalists,
headed by the caliphs and the Mu‘tazilites, among whom there were
many Hanafites. The forms that these two movements took by the end
of the Mihna represented the most extreme positions in the religious/
hermeneutical spectrum, and if conflict between them was about anything
fundamental, it was, at the end of the day, about interpretation.

Most jurists subscribed to neither of the two positions as they emerged
at the end of the Mihna or even later. The traditionalism of Ibn Hanbal
was seen as too austere and rigid, and the rationalism of the Mu‘tazila and
their supporters among the akl al-ra’y as too libertarian. When Ibn Hanbal
and the traditionalists won the Mihna, moreover, they did not prevail on
account of their interpretive stand, nor by virtue of their doctrinal and
intellectual strength (although their tenacious piety no doubt won them
popular admiration). Rather, their victory was due in part to the weaken-
ing of pronounced rationalism and in part to the withdrawal of political
support from a stance that was becoming unpopular. Hence, the limited
success of the traditionalists was largely a function of the weakness of the
rationalists. Indeed, the conflict represented by the Mihna meant that
extreme forms of traditionalism and rationalism did not appeal to the
majority of Muslims. It was the mid-point between the two movements
that constituted the normative position of the majority; and it was
from this centrist position that Sunnism, the religious and legal ideology
of the majority of Muslims, was to emerge. The middle point between
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rationalism and traditionalism was thus the happy synthesis that emerged
and continued, for centuries thereafter, to represent the normative
Sunnite position. The end of the Mihna was the take-off point of this
Synthesis. By the middle of the fourth/tenth century, the Synthesis was
fully in place. Therefore, it was not the defeat of rationalism or the
absolute victory of traditionalism that underpinned the emergence of
usul al-figh, but rather a redefinition and methodical disciplining of the
former and the rise and dramatic increase of the latter.

The Synthesis, we have said, was a process that began toward the very
end of the second/eighth century and the beginning of the next, when
Prophetic hadith asserted itself as a competitor to ra’y and even to regional
legal practice. The internationalization of legal scholarship — i.e., the
intense geographical mobility of legal scholars within the wide expanse
of Muslim territory, from Andalusia in the west to Transoxiana in the
east — began early on, but became a truly normative practice by the end of
the second/eighth century. And with this crucial phenomenon in place,
loyalty to the sumnaic practice diminished. A scholar who traveled far
and wide found the variations in regional sunnaic practice difficult, if not
impossible, to transpose. The Islamicization of such regions as Khurasan
or Transoxiana could not depend on the sunnaic practices of the Kiifans,
Basrans or Medinese. A universally transmitted hadith from the Prophet
proved more appealing as a material and textual source of the law than the
living, sunnaic practice as defined by a specific city or legal community,
since the latter had developed their own judicial and juristic peculiarities
in keeping with their own particular environment. Prophetic hadith was
free of these peculiarities, and was, as a textual entity, more amenable to
use in new environments. Medina, Mecca, Kafa, Basra and Damascus
ceased to be the only major centers of the Muslim empire, and were
rivaled, after the first century of Islam came to a close, by major new
centers, such as those in Khurasan, Transoxiana, Egypt and North Africa.
Even the garrison towns finally succumbed to kadith, acknowledging that
their doctrines could not continue to withstand the mounting pressure
from this genre. Their legal doctrine may not have undergone significant
change due to the influx of Aadith, but it needed to be anchored afresh in
the rock of this imposing material. The Hanafites had to accommodate
this new genre no later than in the third/ninth century, and the radical
traditionalists had to moderate their ways of thinking as well. Movements
ignored the hadith and the emergent Synthesis at the peril of extinction.
Rationalism, too, had to be met half-way. Ibn Hanbal’s jurisprudence —
restrictive in its ways of reasoning — was soon abandoned by his immediate
and later followers. The later Hanbalite school adopted not only gzyas,
abhorrent to Ibn Hanbal, but also, in the long run, #stihsan, originally a
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Hanafite principle that ShafiT had severely attacked as amounting to
“human legislation.”77 In other words, for the Hanbalite school to survive,
it had to move from conservative traditionalism to a mainstream position,
one that accepted a synthesis between traditionalism and rationalism. The
Zahirite school, by contrast, gradually disappeared from the scene, largely
due to its uncompromising insistence on the literalist/traditionalist
approach.

By the beginning of the fourth/tenth century, the majority had come to
embrace the Synthesis between rationalism and traditionalism. It was with
this development that wusul al-figh (legal theory) was at last defined.
Expressed differently, though somewhat tautologically, legal theory
emerged as a result of this Synthesis, which itself embodied, and was
reflected by, this theory. One of the first groups to begin propounding
legal theory in its organic and comprehensive form was a circle of
Baghdadian Shafi‘ites, headed by the distinguished jurist Ibn Surayj
(d. 306/918). He and his disciples were traditionalists, jurists and spec-
ulative theologians, a combination that was uncommon in the preceding
era, but had by his time become largely normative. This group was to
conceptualize legal theory as a synthesis between rationality and the
textual tradition, that is, between reason and revelation. Thus, Ibn
Surayj must be credited with paving the way for his students, who would
discourse on this Synthesis and elaborate it in greater detail. This explains
why the first and foremost Shafi‘ite authors to write works on usil al-figh
(as a full-fledged methodology) were his students, such as Aba Bakr
al-Farist (fl. c. 350/960), Ibn al-Qass (d. 335/946), Aba Bakr al-Sayrafi
(d. 330/942) and al-Qaffal al-Shashi (d. 336/947). However, it must be
emphasized that the legal theory produced by this circle of scholars was
not the product of an ongoing process of elaboration based on an estab-
lished tradition, as later theory came to be. Instead, it was largely the
product of the specific historical process that had begun a century or so
earlier, and that had culminated under the influence of the Synthesis
formed at the close of the third/ninth century and the first half of the
fourth/tenth. Their theory can thus be characterized as the child of its
environment, and it owed little more to Shafi7 than partial and nominal
affiliation. The Hanafites, for instance, did not lag far behind in elaborat-
ing their own theory of law.

In due course, I will address the process by which the authority of Shafi1
as founder of the Shafi‘ite school was both constructed and augmented,
but for now it suffices to assert that the achievements of Ibn Surayj, of his

7 On istihsan, see next chapter, section 7.
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generation and of the generation to follow, were projected back onto Shafi1
as the first synthesizer, namely, as the architect of the all-important usil
al-figh. In fact, Shafi1 had little to do with the elaboration of usil al-figh,
since he advocated the Synthesis in a rudimentary and incomplete form.”®
And there were others, during the decades after his death, who discoursed
on certain aspects of legal methodology and reasoning, usually advocating
or refuting one specific position or another. Thus Shafi7’s theory was not
accepted as a standard”® by the community of third/ninth-century jurists,
while his followers, until Ibn Surayj’s time, remained few. It is likely,
however, that it was his thesis, however modest, that made it possible for
Ibn Surayj and his students to attribute the achievement of usi! al-figh to
him.®® By the middle of the fourth/tenth century, therefore, an elaborate
and comprehensive theory of usiz/ had emerged. The next century and a half
witnessed a phase in the history of this theory that produced the standard
works on which later expositions so heavily depended, but the essential
developments had already occurred by 350/960 or thereabouts.

7. The formation of legal schools

Concurrently with the emergence of the Great Synthesis, and not entirely
dissociated from it, a fourth and final development had taken place,
bringing Islamic law to full maturity, or, to put it differently, to the end
of the formative period. This development was represented by the full
emergence of the doctrinal legal schools, the madhhabs, a cardinal evolu-
tion that in turn presupposed the rise of various systemic, juristic, educa-
tional and judicial elements.®!

Two stages of development preceded and paved the way for the rise of
the doctrinal schools: the first was the stage of study circles and the second
the stage of the personal schools. In order to understand this process of
evolution, it is perhaps best to begin with a survey of the meanings that are
associated with the Arabic term madhhab, customarily translated into the
English language as “school.”

78 For the order of legal sources (usil) in Shafi, see the important work of Lowry, “Does
ShafiT Have a Theory of Four Sources of Law?”; Lowry, “Legal-Theoretical Content of
the Risala.”

Which wusiil al-figh works became after the fourth/tenth century. To appreciate the sig-
nificance of this assertion, it is important to realize that while later legal genres were
consistently defined along school lines (mmadhhabs), usil al-figh was the only important
discourse that was not amenable to madhhabic affiliation. See Hallaq, “Usiul al-Figh:
Beyond Tradition,” 191-97.

For a detailed discussion of these issues, see Hallaq, “Was al-Shafi‘i the Master Architect?”
On the many aspects of the madhhab in Islamic legal history, see the various valuable
contributions in the recent work of Bearman ez al., eds., Islamic School of Law.

79

80
81

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:05:35 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.003
Cambridge Books Online © Cambridge University Press, 2014




The formative period 61

Generally, the term madhhab means that which is followed and, more
specifically, the opinion or idea that one chooses to adopt; hence, a
particular opinion of a jurist. Historically, it is of early provenance, prob-
ably dating back to the end of the first/seventh century, but certainly to the
middle of the second/eighth. By the early third/ninth century, its use had
become frequent, although the doctrinal schools — for which the term was
later reserved — had not yet emerged.

The term madhhab is associated with four meanings that have emerged
out of, and subsequent to, this basic usage, and which contributed to, or
reflected, the formation of schools. The first of these was the technical
meaning of the term as a principle underlying a set of cases subsumed
under such a principle. For example, a posited assumption of the
Hanafites is that misappropriation (ghasb), in order to obtain, must
involve the unlawful removal of property from its original place, where it
had been in the possession of the owner.®? The Hanbalites, on the other
hand, define misappropriation as mere seizure of property, whether or not
itis removed from its original place of ownership. Thus, taking possession
of a rug by sitting on it (without removing it) is considered ghasb by the
Hanbalites, but not by the Hanafites. In terms of recovery of damages, this
basic difference in definition contributed to generating significant differ-
ences between the two madhhabs. Whereas the Hanbalites make the
wrongdoer (ghas:b) liable to the original owner for all growth of, and
proceeds from, the misappropriated object, the Hanafites place severe
restrictions on the ability of the owner to recover his accruing rights.
The reasoning is that the growth or proceeds of the misappropriated
property were not yet in existence when the property was “removed”
from the hands of the rightful owner, and since they were not in existence,
no liability on the part of the ghdasib is deemed to arise. This example
illustrates a central meaning of the term madhhab as a legal doctrine
concerning a group of cases, in this instance cases pertaining to the
recovery of damages, which are subsumed under a larger principle. And
it is in this sense that it can be said that one school’s madhhab differs,
sometimes significantly, from another’s.

The second meaning of madhhab represents a combination of the basic
meaning outlined above and the first technical meaning, namely, a prin-
ciple underlying a group of derivative cases, as exemplified in the case
of damages. Once jurists consciously developed such principles, it was
possible to use the singular term madhhab to refer to the collective doc-
trine of a school or of a mujrahid, first with reference to a segment of the

82 For a treatment of misappropriation (ghasb), see chapter 9, section 3, below.
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law (e.g., the law of misappropriation) and second, by implication, the
entirety of a school’s, or a mujtalid’s, substantive law. Historically, it must
be stressed, the reference to a mujtahid’s collective doctrine preceded refer-
ence to a school, since schools developed out of these mujrahids’ doctrines.

The third sense of madhhab referred to the mujrahid’s individual opin-
ion when this enjoys the highest authority in the collective doctrinal
corpus of the school, irrespective of whether or not this mujrahid was the
school’s so-called founder. The most fundamental feature of what we will
call here “madhhab-opinion” was its general and widespread acceptance
in practice, as reflected in the courts and farwas. Thus, when an opinion is
characterized as “al-madhhab” (with the definite article added), it signifies
that that opinion is the standard, normative doctrine of the school, deter-
mined as such by the fact that practice is decided in accordance with it.
The emergence and use of this term entailed a unanimity of doctrine and
practice, which in turn entailed the existence of a school that, by defini-
tion, shared a common doctrinal ground.

Finally, the term madhhab refers to a group of jurists and legists who are
loyal to a distinct, integral and, most importantly, collective legal doctrine
attributed to an eponym, a master-jurist, so to speak, from whom the
school is known to have acquired particular, distinctive characteristics.
Thus, after the formation of the schools, jurists began to be characterized
as Hanafite, Malikite, Shafi‘ite or Hanbalite, as determined by their doc-
trinal (not personal) loyalty to one school or another. This doctrinal
loyalty, it must be emphasized, is to a cumulative and accretive body of
doctrine constructed by generations of leading jurists, which is to say,
conversely, that loyalty is not extended to the individual doctrine of a
single jurist-mujtahid. This, fourth, meaning of madhhab must thus be
distinguished from its rudimentary predecessor, namely, a group of jurists
who followed (but who, as we shall see, were not necessarily loyal to the
doctrine of) a single, leading jurist. The latter’s doctrine, furthermore, was
not only non-accretive and non-collective (in the sense that it was the
product of the labor of a single jurist), but also merely represented a
collection of the individual opinions held by that jurist. By the middle of
the fourth/tenth century, or shortly thereafter, these meanings were all
present, and were used variably in different contexts.

How and when did the concept of madhhab evolve from its basic mean-
ing into its highly developed sense of a doctrinal school? As we have
already seen,® the early interest in law and legal studies evolved within
the environment of the study circles, where men learned in the Quran and

83 In section 4, above, but see also chapter 3, below.
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the general principles of Islam began to discuss, among other things,
various quasi-legal and often strictly legal issues. By the early part of the
second century (c. 720-40 AD), such learned men had already assumed
the role of teachers whose circles often encompassed numerous students
interested specifically in figh, the discipline of law. However, by that time,
no obvious methodology of law and legal reasoning had yet evolved, so
that one teacher’s lecture might not have been entirely distinguishable,
methodologically and as a body of principles, from another’s. Even the
body of legal doctrine they taught was not yet complete, as can be attested
from each teacher’s particular interests. Some taught rules of inheritance,
while others emphasized the law of ritual. More importantly, we have little
reason to believe that the legal topics covered later were all present at this
early stage.

By the middle of the second/eighth century, with substantive law having
become more systematic, the jurists had begun to develop their own legal
assumptions and methodology. Teaching and intense scholarly debates
within study circles must have sharpened methodological awareness,
which in turn led jurists to defend their own, individual conceptions of
the law. Each jurist, on adopting a particular method, gathered around
him a certain following who learned their jurisprudence and method
from him.

Yet, it was rare that a student or a young jurist would restrict himself to
one circle or one teacher; indeed, it was not uncommon for aspiring jurists
to attend several circles in the same city. During the second half of the
century, aspiring jurists did not confine themselves to circles within one
city, but traveled near and far in search of reputable teachers. Each
prominent teacher attracted students who “took figh” from him. A judge
who had studied law under a teacher was likely to apply the teacher’s
doctrine in his court, although, again, loyalty was not exclusive to a single
doctrine. If he proved to be a sufficiently promising and qualified jurist, he
might “sit” (jalasa) as a professor in his own turn, transmitting to his
students the legal knowledge he gained from his teachers, but seldom
without his own reconstruction of this knowledge. The legal doctrines that
Abu Hanifa, Malik and Shafii, among many others, taught to their
students were largely a transmission from their own teachers. None of
these, however, despite the fact that they were held up as school founders,
constructed his own doctrine in its entirety, as later Islamic theoretical
discourse would have us believe. Rather, all of them were in fact as much
indebted to their teachers as these latter were indebted to their own.

During the second/eighth century, therefore, the term madhhab meant
a group of students, legists, judges and jurists who had adopted the doctrine
of a particular leading jurist, such as Abt Hanifa or Thawri (d. 161/777) —a
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phenomenon that I will call here a “personal school.” Those who adopted
or followed a jurist’s doctrine were known as ashab, or associates, namely,
those who studied with or were scholarly companions of a jurist. Most
leading jurists had ashab, a term that often also meant “followers.” Thus,
Abu Hanifa, Awzad, Abi Yuasuf and Thawri, to name only a few, each had
ashab, and each was associated with having a madhhab, namely, a personal
school revolving around both his circle (kalaga) and personal doctrine
(figh). This was true even in the cases of Abti Hanifa and his student Aba
Yisuf, each of whom initially had independent followings, even personal
madhhabs, although these personal madhhabs were later brought together
under one doctrinal (not personal) madhhab — that of the Hanafites.?*
(Incidentally, the cases of Abu Hanifa and Abu Yusuf illustrate and docu-
ment the development from personal to doctrinal schools.)

Nonetheless, doctrinal loyalty was not yet in order. It was not unusual
for a legist to shift from one doctrine to another or simultaneously adopt a
combination of doctrines belonging to two or more leading jurists.®”
Around 185/801, for instance, the Egyptian judge Ishaq b. al-Furat is
said to have combined the doctrines of several jurists, foremost among
whom were the Medinese jurist Malik, whose disciple he was, and the
Kifan Aba Yasuf.®® Even after the middle of the third/ninth century,
some jurists were not yet sure of their affiliation, a fact that became
inconceivable once the doctrinal schools emerged. Muhammad b. Nasr
al-Marwazi (d. 294/906) was said to have long been unable to decide
which doctrine he should follow: that of Shafi, that of Aba Hanifa or that
of Malik.®” The fact that he finally adopted ShafiT’s doctrine, without
combining it with others, is significant, since by his time it had become
normative practice to adopt a single doctrine, and the combination of
parts of various doctrines had ceased to be acceptable conduct.

Personal schools were not, strictly speaking, either normative or exclu-
sively dominating. Only when a leading jurist attracted a loyal following of
jurists who applied nothing other than his doctrine in courts of law or in
study circles, or issued farwas in accordance with it, can we say that a
personal school of his existed. This was indeed the case with a number of
prominent jurists, including Abt Hanifa, Ibn Abi Layla, Aba Yusuf,
Shaybani, Malik, Awza, Thawri and Shafi1. All these had loyal followers,
but they also had many more students who did not adhere exclusively to
their respective doctrines.

8% On the spread of the Hanafite school, see Tsafrir, History of an Islamic School.
85 See Kindi, Akhbar, 383; Schacht, Origins, 7.

86 Kindi, Akhbar, 393, and 477 for another case; also Subki, Tabagat, 11, 213-14.
87 Subki, Tabaga, 11, 23.
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Indeed, the standard reference of the technical term madhhab was to the
doctrinal school that possessed several characteristics lacking in its per-
sonal counterpart. First, the latter, when fulfilling the condition of exclu-
sive loyalty, comprised the substantive legal doctrine of a single leading
jurist, and, at times, his doctrine as transmitted by one of his students. The
doctrinal school, on the other hand, possessed a cumulative doctrine of
substantive law in which the legal opinions of the leading jurist, now the
supposed “founder” of the school, were, at best, primi inter pares and, at
least, equal to the rest of the opinions and doctrines held by various other
jurists, also considered leaders within the school. In other words, the
doctrinal school was a collective, authoritative and authorized entity,
whereas the personal school remained limited to the individual doctrine
of a single jurist. For example, in the Hanafite doctrinal school, three
categories of doctrine were recognized. The first, the so-called zahir
al-riwaya, was attributed to Abti Hanifa and his two students, Abu Yusuf
and Shaybani. In theory, this possessed the highest level of authority, since
it was transmitted, and surely elaborated, by jurists considered to have
been among the most qualified in the school. The second category, known
as al-nawadir, also consisted of doctrine belonging to these three masters,
but without the sanctioning authority of the later, distinguished jurists.
Finally, the third, termed al-nawazil, represented the doctrinal construc-
tions of the later, prominent jurists.®® In contrast with the personal school
of Abu Hanifa, where his own doctrine constituted the basis of his follow-
ing, the later doctrinal school of the Hanafites was a composite one, in
which Abt Hanifa’s personal doctrine was one among many.

The second characteristic was that the doctrinal school constituted as
much a methodological entity as a substantive, doctrinal one. In other
words, what distinguished a particular doctrinal school from another was
largely its legal methodology and the substantive principles it adopted — as
a composite school — in dealing with its own law. Methodological aware-
ness on this level had not yet existed in the personal schools, although it
was on the increase beginning with the middle of the second/eighth
century.

Third, a doctrinal school was defined by its substantive boundaries,
namely, by a certain body of law and methodological principles that
clearly identified the outer limits of the school as a collective entity. The
personal schools, on the other hand, had no such well-defined bounda-
ries, and departure from these boundaries in favor of other legal doctrines
and principles was a common practice.

88 For a detailed discussion of these doctrines, see Hallaq, Authority, 47-48, 181 f.
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The fourth characteristic, issuing from the third, was loyalty, for depar-
ture from legal doctrine and methodological principles amounted to
abandoning the school, a major event in the life (and the biography) of a
jurist. Doctrinal loyalty, in other words, was barely present in the personal
schools, whereas in the later doctrinal schools it was a defining feature of
both the school itself and the careers of its members.

How, then, did the doctrinal schools emerge? A central feature of the
doctrinal school — yet a fifth characteristic distinguishing it from the
personal school — was the creation of an axis of authority around which
an entire methodology of law was constructed. This axis was the figure of
the one who came to be known as the founder, the leading jurist, in whose
name the cumulative, collective principles of the school were pro-
pounded. Of all the leaders of the personal schools — and they were
many — only four were raised to the level of “founder” of a doctrinal
school: Abi Hanifa, Malik, ShafiT and Ibn Hanbal, to list them in chro-
nological order. The other schools, perhaps with the possible exception of
the Zahirite school, did not advance to this stage, with the result that, as
personal schools, they did not survive beyond a relatively short duration.

The so-called founder, the eponym of the school, thus became the axis
of authority construction.®® As bearer of this authority, he was called
the imam, and characterized as the absolute mujtahid, presumably respon-
sible for having created the school’s methodology on the basis of
which its substantive legal principles and legal doctrine were constructed.
The absolute mujtahid’s knowledge of the law was presumed to be all-
encompassing and thus wholly creative. The school was named after him,
and he was purported to have been its originator. His knowledge included
mastery of legal theory (usil al-figh) in all its attendant disciplines:
Quranic exegesis, fadith and its criticism, legal language, the theory of
abrogation, figh, arithmetic, and the all-important science of juristic dis-
agreement (tkhrilaf).

All these disciplines were necessary for the imam because he was the
only one in the school who could engage directly with the revealed texts,
from which, presumably, he derived the foundational structure of the
school’s legal doctrine. The imam’s doctrine therefore constituted the
only purely juristic manifestation of the legal potentiality of revealed
language. Without it, in other words, revelation would have remained
just that, revelation, lacking any articulation as law. Furthermore, his
doctrine laid claim to originality not only because it derived directly
from the revealed texts, but also, and equally importantly, because it

8% For a detailed analysis, see ibid., 24-56.
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was gleaned systematically from the texts by means of clearly identifiable
hermeneutical and substantive legal principles. Its systematic character
was seen as the product of a unified and cohesive methodology that only
the founding imam could have forged; but a methodology itself inspired
and dictated by revelation. To explain all of this epistemic competence,
the imam was viewed as having been endowed with exceptional personal
character and virtuosity. The embodiment of pure virtue, piety, modesty,
mild asceticism and the best of ethical values, he represented the ultimate
sources of epistemic and moral authority.

This conception of the founding imams cannot be considered histor-
ically accurate, at least not entirely, for although they were highly knowl-
edgeable jurists, they were certainly not as singularly accomplished as they
were made out to be in the Muslim tradition. Yet, this conception of them
as absolute mujrahids amounted to nothing less than what we might call a
process of authority-construction that served, in turn, an important func-
tion, and can hardly be dismissed as either misrepresentation of history or
historical myth. In order to elevate the founding imams to this sublime
rank of absolute mujtahids, each of whom could be made responsible for
founding a school, a number of things had to happen. Two of these
deserve special attention. First, as we saw earlier, no leading jurist around
whom a personal school evolved constructed his own doctrine in its
entirety. Indeed, a substantial part of any doctrine was transmitted from
teachers and other mentors. Yet, the doctrinal school founder is made —in
the discourse of each school — solely responsible for forging his own
doctrine directly out of the revealed texts and, furthermore, through his
own methodologies and principles. This process was accomplished by
dissociating the doctrines of the imams from those of their predecessors,
to whom in fact they were very much in debt.’® Much of legal doctrine
adopted by the imam from his teachers was claimed by his immediate and
later followers to originate with the imam himself, thus severing the link —
and with it abolishing the debt — to his predecessors.”’

The second is a complementary process of authority construction
whereby the imams were made to appropriate the juristic accomplish-
ments of their successors. Ahmad Ibn Hanbal provides a pronounced
instance of this form of authority construction. Whereas Abt Hanifa,
Malik and ShafiT were, to varying extents, jurists of high caliber, Ibn
Hanbal could hardly be said to have approached their rank, as many of
his own followers in fact admitted. For instance, the distinguished
Hanbalite jurist, Tuaft (d. 716/1316), openly acknowledged that Ibn

% For a detailed treatment of this process, see ibid.
o1 Malik, Muwara’, 748; cf. Sahnan, Mudawwana, IV, 563.
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Hanbal “did not transmit legal doctrine, for his entire concern was with
hadith and its collection.”®? Yet, within less than a century after his death,
Ibn Hanbal emerged as the founding imam of a legal school of some
renown. We may suppose, despite Tufi’s statement, that Ibn Hanbal did
address some legal problems as part of his preoccupation with /adith. This
is probably the nucleus with which his followers worked, and which they
later expanded and elaborated.®® It is therefore reasonable to assume that
the bare beginnings of legal Hanbalism, which had already established itself
as a theological school, are to be located in the activities of jurists belonging
to a generation or two after Ibn Hanbal’s death. Of particular importance to
the construction of legal Hanbalism was Abtu Bakr al-Khallal (d. 311/923)
and Umar b. Husayn al-Khiraqi (d. 334/945), whose extensive juristic
efforts essentially transformed Ibn Hanbal into the author of a methodo-
logically coherent legal doctrine that sustained all later doctrinal develop-
ments. To say that Khallal, Khiraqi and their associates (ashab) were the
real founders of the Hanbalite school is to state the obvious.’*

Yet, Khallal and Khiraqi would never have claimed for themselves
anything more than credit for having elaborated the law in a Hanbalite
fashion — whatever that may have meant to them — and they themselves
possessed none of the prestige that was conveniently bestowed on Ibn
Hanbal and that they efficiently used to construct a school in the master’s
name. That Khallal and Khiraqi long escaped notice as the real founders
of a doctrinal Hanbalite school illustrates the second process of authority
construction we alluded to earlier, namely, that the doctrines of the
reputed founders were not only dissociated from those of their predeces-
sors, but also expanded to include the juristic achievements of their followers.

The generation of Khallal, as well as the two that followed, produced
jurists who, by later standards, were known as the mukharrijin (sing.
mukharry), a rank of legal scholars whose juristic competence was first
rate but who, nonetheless, contributed to the construction of a doctrinal
school under the name of a reputed founder. The activity in which the
mukharry engaged was known as zakhryj (lit. finding solutions), said to be
exercised either on the basis of a particular opinion that had been derived
by the founding imam or, in the absence of such an opinion, on that of the
revealed texts, whence the mukharry would derive a legal norm according
to the principles and methodology of his imam. In both direct and indirect
takhry, then, conformity with the imam’s constructed legal theory and his
general and particular principles regarding the law was deemed theoret-
ically an essential feature.

92 Tafi, Sharh, 111, 626-27.  °> Hurvitz, “Mukhatsar of al-Khiraqi,” 4-16.
°* Hallaq, Auzthority, 40-43, 49; Hurvitz, “Mukhazsar of al-Khiraqi,” 4—16.
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However, a close examination of this juristic activity during the forma-
tion of the doctrinal schools reveals that the imam’s legal doctrine and
methodology were by no means the exclusive bases of reasoning. For
example, the early Shafi‘ite jurist Ibn al-Qass reports dozens, perhaps
hundreds, of cases in which zakhryj was practiced both within and without
the boundaries of the imam’s legal principles and corpus juris. In fact, he
acknowledges, despite his clearly Shafi‘ite affiliation, that his work is based
on both Shafi?’s and Abt Hanifa’s doctrines.”® For example, in the case of
a person whose speaking faculty is impaired, ShafiT and Abd Hanifa
apparently disagreed over whether or not his testimony might be accepted
if he knows sign language. Ibn Surayj (who was the Shafi‘ite equivalent of
the Hanbalite Khallal, and Ibn al-Qass’s professor) conducted zakhry on
the basis of these two doctrines, with the result that two contradictory
opinions were accepted for this case: one that such testimony is valid, the
other that it is void. What is significant about Ibn al-Qass’s report is that
Ibn Surayj’s takhry activity in deriving these two solutions was deemed to
fall within the hermeneutical contours of the Shafi‘ite school. The two
opinions, Ibn al-Qass says, were reached “according to ShafiT’s way.””®
At times, however, Ibn Surayj’s takhry became ShafiT’s own opinion. As
to how the judge should deal with the plaintiff and defendant in the
courtroom, Ibn al-Qass reports that “Shafi7’s opinion is that the judge
should not allow one of the two parties to state his arguments before the
court without the other being present. Ibn Surayj produced this opinion by
way of takhri.”®"

The madhhab thus meant not only the doctrine of the reputed founding
imam but also the cumulative substantive doctrine propounded by his
successors, a doctrine that was at times claimed by these successors, but
at others attributed by them to the imam himself. The eponym (whose
knowledge was presumed to have been all-encompassing, and to have been
utilized by him to confront revelation directly) thus becomes the absolute
and independent mujtahid, and all subsequent mujtahids and jurists, how-
ever great their contributions, remain attached by their loyalty to the
tradition of the madhhab that is symbolized by the figure of the founder.
What made a madhhab (as a doctrinal school) a madhhab is therefore this
feature of authoritative doctrine whose ultimate font is presumed to have
been the absolute mujrahid-founder, not the mere congregation of jurists
under the name of a titular eponym. This congregation would have been
meaningless without the centripetal effect of an authoritative, substantive
and methodological doctrine constructed in the name of a founder.

3 Ibn al-Qass, Adab, I, 68.  °® Ibid.,1,306. °7 Ibid., 1, 214 (emphasis added).
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But why did the doctrinal schools come into being in the first place?
Wholly native to Islamic soil, the madhhabs’ gestation was entirely occa-
sioned by internal needs. The embryonic formation of the schools started
sometime during the eighth decade after the Hijra (c. 690 AD), taking the
form of study circles in which pious scholars debated religious issues and
taught interested students. The knowledge and production of legal doc-
trine began in these circles — nowhere else. Legal authority, therefore,
became epistemic rather than political, social or even religious. That
epistemic authority is zhe defining feature of Islamic law need not be
doubted, although piety, morality and religiosity played supporting
roles.’® A masterly knowledge of the law was the sole criterion in deciding
where legal authority resided; and it resided with the scholars, not with the
political rulers or any other source. This was as much true of the last third
of the first/seventh century as it was of the second/eighth century and
thereafter. If a caliph actively participated in legal life — as ‘Umar II did —it
was by virtue of his recognized personal knowledge of the law, not so
much by virtue of his political office. Thus, legal authority in Islam was
personal and private; it was in the persons of the individual jurists (be they
laymen or, on occasion, caliphs) that authority resided, and it was this
epistemic competence that was later to be known as yzihad — a cornerstone
of Islamic law.

Devolving as it did upon the individual jurists who were active in study
circles, legal authority did not reside in the government or ruler, and this
was a prime factor in the rise of the madhhab. Whereas law — as a legislated
system — was often “state”-based in other imperial and complex civiliza-
tions, in Islam the ruling powers had, until the dawn of modernity, almost
nothing to do with the production and promulgation of legal knowledge.
Therefore, in Islam, the need arose to anchor law in a system of authority
that was not political, especially since the ruling political institutions were,
as we shall see, deemed highly suspect. The study circles, which consisted
of no more than groups of legal scholars and interested students, lacked
the ability to produce a unified legal doctrine that would provide an axis of
legal authority. For while every region, from Kafa to Medina and from
Fustat to Khurasan, possessed its own distinct, practice-based legal sys-
tem, there was nevertheless a multiplicity of study circles in each, and
within each circle scholars disagreed on a wide variety of opinions.

The personal schools afforded the first step toward providing an axis of
legal authority, since the application (in courts and farwas) and teaching of
a single, unified doctrine — that is, the doctrine of a leading jurist around

98 On epistemic authority as the defining feature of Islamic law, see Hallaq, Authority.
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whom a personal school had formed — permitted a measure of doctrinal
unity.”® Yet, the large number of personal schools was only slightly more
effective than the multiplicity of study circles, so an axis of authority was
still needed. The personal schools, forming around all the major scholars,
were doctrinally divergent and still very numerous, numbering perhaps as
many as two dozen. Furthermore, the leader’s doctrine (which was little
more than a body of legal opinions) was not always applied integrally,
being subjected, as it were, to the discretion or even reformulation of the
judge or jurisconsult applying it. Doctrinal and juristic loyalty was also still
needed.

The second/eighth-century community of jurists not only formulated
law but also administered it in the name of the ruling dynasty. In other
words, this community was — juristically speaking — largely independent,
having the competence to steer a course that would fulfill its mission as it
saw fit. Yet, while maintaining juristic (and largely judicial) independ-
ence, this community did serve as the ruler’s link to the masses, aiding him
in his bid for legitimacy. As long as the ruler benefited from this legitimiz-
ing agency, the legal community profited from financial support and an
easily acquired independence.'®® Rallying around a single juristic doc-
trine was probably the only means for a personal school to gain loyal
followers and thus attract political/financial support. Such support was
not limited to direct financial favors bestowed by the ruling elite, but
extended to prestigious judicial appointments that guaranteed not only
handsome pay but also political and social influence. These considera-
tions alone — not to mention others — can explain the importance of such
rallying around outstanding figures whose legal authority as absolute
mujtahid-imams had to be constructed in order to raise their personal
schools to doctrinal entities. This construction, involving — among other
things — the backward and forward attribution of doctrines to the imam,
was a way to anchor law in a source of authority that constituted an
alternative to the authority of the body-politic; or, to put it more accu-
rately, it came to fill a gap left untouched by Muslim rulers. Thus, whereas
in other cultures the ruling dynasty promulgated the law, enforced it, and
constituted the locus of legal authority (or legal power), in Islam it was the
doctrinal madhhab that produced law and afforded its axis of authority. In
other words, legal authority resided in the collective, juristic doctrinal
enterprise of the school, not in the ruler or in the doctrine of a single jurist.

°® On the importance of teaching and students in the formation of legal schools, see
Melchert, Formation of the Sunni Schools of Law.
100" As will be discussed in detail in chapters 3 and 5, below.
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2 Legal theory: epistemology, language
and legal reasoning

In the foregoing chapter, I took up two out of four developments that
contributed to the formation of the Shari‘a, namely, the judiciary and the
legal schools. Part I of this book will present a conspectus of figh, the third
development. In this chapter, the aim is to sketch the fourth and last
component of the Shari‘a, namely, legal theory, properly known as usil
al-figh.

In the previous chapter, I also discussed the Great Synthesis, which
gave rise to a foundational definition of the conflated roles of reason and
revelation in Sunnite Islam. Legal theory was perhaps the most determi-
native manifestation of this Synthesis which, in its final stages, emerged
around the middle of the fourth/tenth century. This, needless to say, is
precisely the period that witnessed the elaboration of the first complete
system of legal theory. It is not easy, however, to reconstruct this system
from the fragmentary sources that have survived from that period. Thus,
to offer an informative and — for the later period — representative account
of this theory, I utilize mainly the prolific and magnificently elaborated
sources from the fifth/eleventh century, but not without occasional refer-
ences to earlier and later works. The choice of that century has to recom-
mend it the added fact that its theoreticians produced some of the most
influential treatises for the course of theoretical developments in the
centuries to come. In the case of Twelver-Shi‘ite jurisprudence, I shall
present an outline of the significant theoretical controversies that emerged
after the ninth/fifteenth century, since these controversies have come not
only to define the character of that jurisprudence but also to effect sig-
nificant legal and political changes in Iran and consequently the rest of the
Muslim world.

1. The function of legal theory

Before proceeding with our account of the subject-matter of legal theory,
it is pertinent to enquire into the use and function of this theory. Until the
1960s, little work was done on usi/ al-figh, due in part to the extraordinary
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difficulty of this field. Since the 1970s, by contrast, the field has benefited
from several important contributions, but the population of scholars
working on this specialized domain has unfortunately remained very
small, and by all current indications, it is shrinking progressively. The
expansion of this field during the 1980s and 1990s has done little to ensure
either further growth or even a steady continuity.

Be that as it may, and despite a number of excellent contributions, there
remains a serious problem that continues to be — perhaps unnecessarily — a
subject of great controversy. Many scholars have viewed legal theory as an
exclusively theological discourse, studying it as though it were an exten-
sion of that genre. In doing so, they have in effect reduced it to a discourse
that has little to do with figh, much less with the realia of judicial practice.
(Although it must be at once said that the flipside of this misplaced
valuation was a positive result, namely, bringing our attention to the
intellectual complexity and exquisite theorization of usi/ al-figh, intrinsi-
cally important in themselves.)

There is little doubt that the abstract nature of legal theory — not to
mention the frequent theological and linguistic questions in which it
found itself implicated — was conducive to nurturing this approach. But
these cannot alone be held responsible. For it is readily conceivable that,
despite these highly intellectual preoccupations, the approach of modern
scholars might have been otherwise. The more responsible culprit is the
dominating but erroneous perception that Islamic law, even in its
practice-oriented law (figh), was dissociated from social and political
reality: an old scholarly doctrine developed in the wake of colonialism.'
If the substantive legal doctrine of figh was viewed thus, then little wonder
that abstract legal theory was relegated to a theorized entity where juristic
output remained insulated from the society that produced it.

The next few chapters will show this perception to be entirely flawed.
For now, and given the thrust of the arguments to follow, we do well to
ask: In what ways did legal theory function in the Islamic legal system?
Was its role descriptive or prescriptive? And, if one or the other, to what
purposes?

To begin with, the relevant historical data are obvious and subject to no
disagreement. Most important in this context is that legal doctrine repre-
sented by figh historically preceded the conscious, deliberate and discur-
sive elaboration of usit/ al-figh theory. The much later emergence of this
theory thus precludes it from being prescriptive of foundational law,
which acquired a full-fledged form as early as the end of the second/eighth

! On the background that gave rise to such notions, see chapters 14 and 15, below. See also
Motzki, Origins, 295.
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century. Legal doctrine grew out of varied juristic approaches and
included methods of reasoning that were rejected by the later theory.
Nonetheless, very little of figh law was changed or revised in light of the
systematic and strict methodology insisted upon by usi! al-figh theory. For
example, the juristic opinions of the second/eighth-century Hanafites
largely remained intact throughout the centuries, despite the modifica-
tions that legal theory introduced to the ra’y forms of reasoning, said by
Shafi1 and his like to be arbitrary in nature. The substantive effects of
these modifications were instead limited to the accommodation into a
textual environment, not of the opinions (or conclusions) themselves, but
rather of the lines of reasoning sustaining these opinions. The juristic
efforts of Aba Shuja‘ al-Thalji are a case in point.? As significant as this
accommodation to traditionalist jurisprudence may have been, it remains
true that the juristic figh? conclusions of the second/eighth century per-
sisted, thereby limiting the effects on this law of the legal theory that was to
emerge later. To this extent, therefore, usit/ al-figh cannot readily qualify
as a descriptive theory.

If legal theory neither prescribed nor (in any historiographical sense)
described the foundational law of the second/eighth century, then what
was its function? Which is also to ask, on a larger scale: Why did it come
about in the first place? Before providing an answer, it is necessary to
refine the premise implied in the first question. While it is true that legal
theory was least interested in articulating an “objective” historical descrip-
tion of a juristic reality, it was not devoid of an intense concern to present
an idealistic reading of history, a reading that sought to articulate norms,
not the historical facts of discursive practice. Yet, this reading, as exem-
plary as it sought to be, was connected in fundamental ways to that
discursive practice. In other words, it was not a figment of the jurists’
intellectual imagination, but the culmination of an effort to spell out, in
concrete terms, the best way of “doing” law. And this way was the best that
reality could offer, however eclectic the theoreticians might have been in
appropriating this reality. In sum, and insofar as the first two centuries of
legal doctrine were concerned, legal theory was not prescriptive, but
normatively and thus eclectically descriptive.

Inasmuch as figh itself represented the normative construction of law
for societies that articulated their world — and lived customary practices —
in a variety of ways, so did usil al-figh seek to capture the normatively
preferable methods of interpretation and reasoning employed in the world
of figh law and its interaction with the social and judicial world. Thus, by

2 Hallaq, Origins, 126-27.
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the very act of its coming into existence, legal theory was announcing the
jurists’ intention of “doing” law in a particular way, whose details are
the aggregate elements making up that theory. From around the middle
of the fourth/tenth century, therefore, legal theory took up the role of a
prescriptive system while simultaneously maintaining its normative,
descriptive function.

As of this time, the descriptive function was fulfilled by the successive
productions of theoretical works that both reflected and articulated the
developments within legal practice, legal doctrine and, ultimately, legal
theory itself. In other words, the legal theoreticians, by virtue of their
constant and intense interpretive engagement with their own tradition,
managed to inventory accretions and developments within their own field.
But this inventory was not so much for its own sake as it was a part of the
internal dialogical needs of the theory itself, where synchronic develop-
ments are recorded as part of the argument in favor of continuity. If the
synchronic (read: continuous) practice of the past is X, then X is not only
legitimate but should also be upheld as a model for future action. This
typical argumentative stand represents the transition from the descriptive
to the prescriptive modes of legal theory. In other words, the descriptive
meshes into, and finally becomes, the prescriptive. An example of this
descriptive/prescriptive role is the discourse that evolved over the chang-
ing qualifications of the muftz, where early theory associated him with the
master-jurist (mujtahid) while later formulations relegated his credentials
to the level of zaqlid (i.e., a jurist who is not qualified to practice yzhad).
This reduction in qualifications was of course descriptive, but it played a
rationalizing role in rendering normatively acceptable the dissociation of
the mufti from the ranks of mujtahids.>

The prescriptive function, however, was often far more complex than
we have thus far allowed for, and, juristically speaking, it had far-reaching
consequences. Legal theory’s formally declared purpose is to provide a
juristic methodology and a hermeneutic that can be utilized in the for-
mulation of rules on the basis of the “four sources” (usil), the first pair
of which are the material sources, the Quran and the Sunna. The other
two were juristic consensus (77ma‘) and a set of inferential tools labeled
together as gqiyas. This stated purpose thus smacks of notions of fresh
interpretive confrontations with the material sources, as if for the first
time. The jurist-mutahid is assumed to embark on finding the law
concerning a particular case for the first time ever, or at least, /s first
time. There is little in the discourse of legal theory to forewarn the

3 See Hallaq, “Ifta’ and Ijtihad in Sunni Legal Theory,” 33-43.
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jurist-mujrahid of the hermeneutical need to reckon with a formidable,
preexisting body of figh law (although knowledge of this law was deemed a
requirement).* On first impression, therefore, legal theory appears
to prescribe a methodology that was used, or should be used, by the
so-called absolute mujrtahid whose knowledge is assumed to be all-
encompassing and whose juristic and interpretive capabilities permit
him to construct a system of legal doctrine out of the raw textual materials
available to him. Yet, there was no doubt in anyone’s mind that this era of
the “great mujrahids” was completely over by the time legal theory man-
aged to formulate this discourse. Nor was there, after this era, any per-
ceived need to have a new system of figh constructed. Yet, the high
standard of juristic-interpretive expectations was maintained until the
early nineteenth century, when law and its celebrated legal theory were
largely decimated.

That this standard was consistently maintained should in no way be
surprising, since legal theory was designed for the purpose of showing how
figh can be constructed from beginning to end. In other words, the legists
might just as well have said, the theory was intended to afford jurists all the
interpretive tools needed to address any eventuality, from those novel,
unprecedented cases to those preexisting ones that require a minor or not-
so-minor hermeneutical tweak to accommodate them within a social
context. In actual historical reality, however, cases of the novel type
were highly infrequent, and the major thrust of theory was in fact directed
toward servicing the preexisting type.

After the fourth/tenth century, legal doctrine had reached an exquisite
level of detail and sophistication, and one would be at pains to find a case
entirely without precedent. Yet, the jurists needed legal theory after this
time no less than they had before. Just as many elements of it were
employed to construct early law, it was summoned in later periods to
adjudicate between the many legal opinions that it had itself produced
over time. It is well known that Islamic jurisprudence was highly individ-
ualistic, giving rise to an extreme version of “jurists’ law.” Each case may
engender two, three or even a dozen opinions, each espoused by a differ-
ent jurist and each located along a spectrum ranging from the norm of
permission to that of prohibition, with several grades of each in between.
While this staggering plurality is a cardinal feature of Islamic legal doc-
trine, the usil system managed to develop juristic mechanisms and strat-
egies that could effectively deal with this multiplicity. Different opinions
on a single issue were to be pitted against each other in an effort to

* Ibid., 35; Shawkani, Irshad, 252.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:23:10 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.004
Cambridge Books Online © Cambridge University Press, 2014




Legal theory 77

determine which of them was epistemologically the soundest or the
weightiest, with the understanding that epistemology did not operate for
its own sake but functioned as both the mechanism and the yardstick of
rationalizing mundane and other contingencies. Pitting opinions against
each other through systematic comparison was a process known as zarjih,
namely, weighing conflicting or incongruent evidence.” What was at stake
therefore was that body of evidence made up of textual raw materials and
lines of legal reasoning that support and justify an opinion about a partic-
ular case. The scope of this evidence was vast, ranging from the Quranic,
Sunnaic and consensus-based materials to numerous types of linguistic
inferences and ways of legal reasoning. Legal theory provided for the
entire spectrum of these activities, laying down the guidelines and princi-
ples as to what kind of evidence was superior and which inferior. For
example, legal theory defines what univocal language means, and declares
this category of texts to be superior to other textual sources which are also
defined. In the same vein, the theory details how legal reasoning is to be
conducted, and on the basis of what type of textual evidence the jurist
should or can argue.®

Now, the operation of rendering one opinion preponderant over
another was closely identified with the juristic activity of zashih,’ literally
meaning “making something correct,” but technically used to refer to a
hermeneutical process by which an opinion is established, among all the
competing opinions, as the most authoritative in the school. Depending
on the nature of the case being “authorized,” the activity of zashih could
draw on any aspect of legal theory.® What needs to be asserted is that this
activity was as important to the history of the Shari‘a as the development
of the legal schools themselves, for if we appreciate the role these schools
(madhhabs) played in taking over the legislative functions (and thus legal
power) of the ruler, then we also must appreciate the importance of
reducing the multiplicity of opinions into a single juristic voice that
represents the single stance of a school on any particular case of law.
The efficiency of the schools would have been greatly (if not totally)
diminished had they been unable to develop this “strategy” for coping
with multiplicity of opinion (zkAnlaf), and their success and the success of
this strategy of zashih were heavily dependent on the tools of legal theory.
The latter’s prescriptive functions were necessary hermeneutical, juristic
and even political assets. That legal theory had hermeneutical and juristic

> Weiss, Search, 729-38; Hallaq, Authority, 126-32. S Raz, Mahsil, 11, 434-88.
7 On the relationship between zarjih and rashih, see Hallaq, Authority, 133-35.
8 For an array of widely different examples, see ibid., 139—46.
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functions is now hardly a novel position,’ although there remains much
room for further appreciation of its intimate connections with the practical
rulings of figh.'® That it was implicated in political functions is also clear,
although this oblique but real involvement remains farthest from current
scholarly thinking on the subject. On the evidence of our foregoing
analysis, there should remain no doubt that legal theory afforded the
tools that enabled the schools to act as a substitute for the absent legal
power of the sovereign.

2. Theological and epistemological foundations

It is one of the fundamental premises of this book that a dialectical relation-
ship existed between any juristic discourse and the site in which this
discourse was designed and intended to function. The dialectic itself should
be seen as a distinct discursive type, different from both the source and the
site. It is also different in the sense that it constitutes the effect of this
admixture, or the result of the two coming together or confronting each
other. We shall see that these abstract and theoretical principles will apply to
Islamic legal culture from beginning to end, a delineated sphere that is not
necessarily diachronic but rather, and above all, conceptual and real. In
other words, both structurally and conceptually, Islamic legal culture
moved from one layer of discourse to the next through a dialectic that
injected itself in between; a dialectic that, when absent, bars any transition
to the second layer. We will see these principles in operation throughout the
pages that follow, as we discuss legal doctrine, its application, and the
juristic discourse that was prompted as a result of the encounter between
the written juristic word and the social world. They will also become
evident in our account of legal theory, which conceptually affords the widest
range that law can carve out for itself in the socio-political universe. Yet, this
theory, having exhausted its philosophical-legal claims on this universe,
goes on to build on this layer of discourse yet another. The result is a multi-
layered theory that altogether constitutes and affords a “complete” set of
discourses that can interact with and act upon other sets, producing at every
stage of interaction a dialectical effect. We shall see this to be also the case in
other aspects of Islamic legal culture, but to make a first attempt at clar-
ification, we should point to the juristic-interpretive role of legal theory in
enabling the schools to assume the legal/legislative role that sovereigns

° Hallaq, History, passim; Hallaq, Authority, passim.

10 See, e.g., my review of Weiss, Search, and “Alta Discussion” in Weiss, Studies, 399 ff.
A marked advance in recent scholarship is Ahmad, Structural Interrelations of Theory and
Practice.
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usually play. The points of interaction, first between the interpretive rules of
legal theory and the competing opinions of legal doctrine, and second
between these two and the judicial demands of social reality, represent
together a point of conflation that produces a dialectical relationship (one
that was, as we will see in due course, highly particularized and localized).
In other words, legal theory, legal doctrine and the social sphere (the latter
defined to include economic and other spheres within society) were three
fields of practice operating each on its own, yet influencing each other in a
nearly infinite number of ways.

What might be considered the first layer of discourse in Islamic juris-
prudence is one that anchors law in the web of divine creation, undoubt-
edly the single most important narrative about this law. Ultimately, law'’
was the systemic hallmark of submission to the Lord of the World, Rabb
al-Alamin, who literally owns everything — everything being, after all,
created by Him.!? Technically, therefore, law becomes subservient to,
and dependent on, the mother science of theology which established not
only the existence, unity and attributes of God, but also the “proof” of
prophecies, revelation and all the fundaments of religion. Taking these
theological conclusions (the domain of theological science itself) for
granted, law goes on to build upon them. The Quran was shown by
theology to be the Word of God, while the Prophetic Sunna was estab-
lished as a religious foundation by virtue of the demonstrative proofs of
Muhammad’s Prophecy. These two sources were therefore shown to be
demonstrably true by means of theological and thus strictly rational argu-
ment — a process with which legal theory had no direct concern. Thus
established, the two primary sources constituted in principle the final
authority on all matters legal.

Consensus, on the other hand, was a purely juristic tool, requiring, from
within the law, conclusive authorization as a legal source. Since the Quran
and the Sunna logically constituted the only demonstrative, certain sour-
ces, it was from these two veins that arguments for the authority of
consensus were mined. As it turned out, and after several initial attempts
to support consensus with Quranic provisions, the jurists realized that the
Quran did not possess the arguments necessary to accomplish the task. It
was probably no earlier than the end of the third/ninth century that
Prophetic hadith was adduced to support the premise that the Islamic
community as a whole could never err. Only then did consensus find the

1 Tn this context, as in any other in which I refer to the Shari‘a, my use of the term “law” is
predicated on qualifications I made in the Introduction, section 1, above.
12 For a lucid discussion of these and related theological themes, see Weiss, Spiriz, 24-37.
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textual support to qualify it as a certain source of law,!> although it must
be added that the very epistemological theory that demanded this proof of
certitude had itself not long since achieved a degree of maturity.

Similar to this was the case of ¢iyas, the fourth formal source of the law.
While the Quran proved somewhat more useful here, it was again the
Sunna and the practices of the Companions (as an extension of Prophetic
authority) that permitted the jurists to formulate an authoritative, proba-
tive basis for this source.

If man is the most sublime of God’s creatures, then his intellectual
faculty is distinguished by the highest degree of sophistication. Unlike
the eternal and indescribable knowledge of God, human knowledge is
both definable and quantifiable, being, in other words, liable to classi-
fication, division and assessment. It is classifiable into the necessary and
the acquired, two epistemological pegs on which the entire theoretical
and fighi discourse of the law was hung. It was the chief intellectual tool
that allowed the jurists and the community of Muslims to make sense
of the legal fragments encountered on a daily basis, whether in the
noble books of jurisprudence, in the courts of law, or in the family or
marketplace.

Necessary knowledge is that which is imposed on the mind and which
can by no means be rejected or subjected to doubt. By definition, it does
not arrive there by inference, since it is either a priori or engendered by
sense perception. The knowledge that one exists and the principle that a
particular thing cannot be present in two different places at the same time
are necessary forms of apprehension that need no reflection or inference.
Some jurists labeled this knowledge as innate, while others called it
intellective, assuming it to exist in the mind ab nitio. Sensory knowledge
likewise engenders necessary knowledge, such as, for example, when I
burn my tongue drinking hot tea. I no more need inference to know that
I scalded my taste buds than I am able to dissociate this knowledge from
my mind. I immediately feel it even as the sensation of burning grips my
mind. On the other hand, acquired knowledge is by definition attained
through inference and reasoning, and as such remains subject to falsifica-
tion. Acquired knowledge is, therefore, no more than probable, whereas
necessary knowledge engenders nothing short of certitude.

The epistemic dichotomy of probability/certainty occupied the heart
of Islamic theoretical discourse and was to shape the intellectual world of
both Sunnite and Shi‘ite jurists for over a millennium. Several grades of
knowledge below certainty were distinguished, ranging from strong

3 For a detailed discussion of juristic developments on this issue, see Hallag, “On the
Authoritativeness of Sunni Consensus,” 427-54.
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probability to weak. Receding below probability there were degrees of
doubt (shakk) and ignorance (jahl), and when the latter was exacerbated,
it was identified as complex ignorance (jahl murakkab).

For sound knowledge to obtain, concepts must be predicated upon
each other, and these in turn must be predicated upon a definition whose
delimitation, tautologically speaking, is essential for determining the
meaning of concepts and the reality of knowable things. “Definition” is
thus defined (hadd al-hadd) as a statement that includes those attributes
belonging to a concept and that simultaneously excludes those that do
not belong to that concept. It must be coextensive and coexclusive with
the definiendum; namely, the definition must exist whenever and wher-
ever the definiendum exists; similarly, whenever and wherever the defi-
niendum does not exist, the definition must not exist. It must, in other
words, be true in all instances that those qualities belonging to the thing
defined be existent in that thing, whereas those that are not necessary
parts of that thing be left out.

During the fifth/eleventh century, elements of Greek logic were intro-
duced into the theory of definition, tying it to the theory of universals,
Porphyry’s five predicables, syllogistics and a host of other subjects. On
this theory, definition can be attained by means of genus and differentia,
which Ghazali accepted but which Ibn Taymiyya refuted as arbitrary and
subjective.'® This split over Greek logical elements in legal theory was to
characterize the Islamic legal tradition until the dawn of modernity. But it
must be stressed that even in the case of those who incorporated Greek
logical categories into their discourse on definition and select other topics,
the legal theories they elaborated remained largely preoccupied with the
epistemic dichotomy of certitude and probability. It was this dichotomy,
as well as the traditional non-Aristotelian definition, that had an effect on
the figh construction of rulings.

Be that as it may, certainty was a juristic desideratum, at least insofar as
the legal sources (rather than the individual opinions of figh) were con-
cerned. On this both Sunnite and Shi‘ite jurists agreed. Knowledge of
God, for instance, must be certain for one to be a true Muslim; in other
words, one cannot claim membership in the community of believers if one
is not sure whether God exists or whether or not He created the world or
sent Muhammad as a Messenger. Nor can one claim such membership if
one entertains doubts about the Quran as the Word of God, or the Sunna
of Muhammad as that of a Prophet. By the same token, there is no place
for doubt about consensus or giyas, whose overall certainty must be

14 See Hallaq, Ibn Taymiyya, 4—6n.
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accepted without any qualification (for the Twelver-Shi‘ite perspective,
see below). Doubts raised about any of these sources would mean that the
entire edifice of the law, the foundation of the community, is subject to
uncertainty; and any such doubt would therefore give rise to the possibility
that there is a disjunction between God and his creation and that his
followers instead constitute a community of pretenders.

Yet, while the sources themselves, as sources, had to be known with
certainty, the particular legal conclusions or opinions drawn from them
did not need to be more than probable, i.e., more likely true than not.
Outside of the four sources, therefore, probability dominated. As a set of
rules applied to society, figh was mostly an exercise in probability, since a
jurist could only conjecture what the law might be in any particular case.
For God did not reveal a law but only texts containing what the jurists
characterize as indications (or indicants: dalils). These indicants guide
the jurist and allow him to nfer what he thinks to be a particular rule for a
particular case at hand. And since each qualified jurist (mujrahid)
employs his own tools of interpretation in undertaking the search for
God’s law, his conclusions may well differ from those of another. One
jurist’s inference is therefore as good as that of the next, hence the
cardinal maxim: “All qualified jurists (mujrahids) are correct.” All jurists
are assumed to be “doing the right thing” in exerting their juristic effort
(yrthad) in reaching a rule or an opinion. This individual zkad — that is,
the yihad of the individual mujrahid — explains the plurality of opinion in
Islamic law, known as khilaf or ikhuilaf. Each case may elicit two, three,
sometimes up to eight or more opinions (aqwal), all of which remain
“opinions” that are equally valid, although one of them — for the purposes
of practice and application — must be viewed as superior to the others
(considered weak or less sound) and is thus chosen by a jurist or his
school to be the authoritative opinion to be applied in law courts and
issued in farwas. The so-called “weak” opinions, on the other hand, are
subject to verification or revision, although for other jurists or schools,
these very opinions may be deemed to possess the highest authority.
Thus weakness or soundness is a relative matter; the less sound opinion
is deemed so in relation to another, “stronger” opinion. In theory and
logic, however, a given problem can have only one correct solution,
irrespective of whether or not the community of jurists knows which
one it is. Obviously, in all cases outside the purview of consensus, the
jurists cannot decide which is the correct solution, for the matter remains
inherently subjective. Hence the other cardinal maxim: “The mujtahid
whose opinion is correct is rewarded twice [i.e., both for exercising his
effort and for getting it right], while the mujrahid whose opinion is
incorrect, is rewarded only once [for his effort].”
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To sum up, the theological-epistemological premises of legal theory set
the stage for a legal project that is thoroughly religious in nature: thor-
oughly, in the sense that there is implied a continuous link between the
Lord and human beings — a link sustained and nourished by the guiding
spirit of the Quran and the Prophethood (which ended with Muhammad).
This is not a Hobbesian conception where God created man and endowed
him with a disposition that allows him to live by a certain, all-knowing
rationality. Nor is it a Greek conception, where the gods created the world
according to an intellectual plan and left it to run by eternally functioning
organizing rules. Instead, God is ever-present, and is acutely conscious of
the details of human life.'> That “God does not know particulars,” as the
Hellenized philosophers claimed, was for Muslim jurists and thinkers
not only unthinkable but also a form of complex ignorance, for such a
scenario would have left man to his own devices, where no law or deter-
rence, moral or otherwise, may be possible. This Greek formula was
regarded as a successful recipe for anarchy in this world and eternal
punishment in the hereafter, despite the widespread recognition that the
all-wise philosopher-king ruled the here and now. The Hobbesian for-
mula, on the other hand, would have fared even worse in Muslim juristic
thinking, for this scenario is devoid of any source of epistemic authority
other than the rational faculty of man. The bottom line here is that no
man, however wise, rational or “philosophically predisposed,” can rule
the lives of his fellow men or dictate to them the terms of a good life. This
capacity to rule was God’s and God’s alone. His, not man’s, is the only
rule that counts.

Yet none of this contradicts the fundamental belief that man is the
most sublime of God’s creatures, and as such is endowed with a mag-
nificent intellect, unrivaled by that of any other created being. For while
Muslim thinking duly recognizes that man’s intellect is superior, it is
only a relative attribute. Man is knowing but obviously not omniscient,
capable of accomplishment but hardly omnipotent. Comparatively,
man’s knowledge and rationality are deficient and unable to unravel
the secrets of the universe. Thus, if the Grand Plan of Existence is a
mystery, then what is it that makes our ways of living good or bad, sound
or unsound, destructive or healthy? To know all of this is to listen to a
higher voice, but to listen and understand is to interpret, and to interpret
is to be engaged with God and his Speech. Knowledge of the law in
Islam is what was seen as a happy synthesis between human reason and
the divine word.

!> The Quran is replete with assertions to this effect. See, among many others, 9:15, 11:5,
29:62, 35:38 and 57:3.
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3. The legal norms

If divine guidance is needed, it is for the purpose of setting human life in
good order. The purpose is not to control or discipline, the two most
salient missions of modern law and the modern state that commands it.
Rather, in Muslim thinking, it is to live in peace: first, with oneself;
second, with and in society; and third, with and in the world. It is to do
the right thing, whoever or wherever one is. The state permits and forbids,
and when it does the latter, it punishes severely upon infraction. It is
not in the least interested in what individuals do outside of its spheres
of influence and concern. Islamic law, on the other hand, has an all-
encompassing interest in human acts. It organizes them into various
categories ranging from the moral to the legal, without however making
such distinctions. In fact, there are no words in Arabic, the lingua franca of
the law, for the contrastive notions of moral/legal. Thus, subsumed under
five norms, acts are regarded as shar (i.e., subject to the regulation of the
Shari‘a and therefore pronounced as law). Accordingly, each human act must
fall under one norm or another. The category of the forbidden (haram)
entails punishment upon commission of an act deemed prohibited, whilst
that of the obligatory (wajib) demands punishment upon omission of an
act whose performance is decreed as legally necessary. Breach of contract
or committing adultery/fornication (zind),'® not to mention uprooting
trees or hunting within the Meccan sanctuary, are just some of the infrac-
tions falling within the haram category, while prayer and payment of
pecuniary debts are instances of the wajib. Both categories require punish-
ment upon non-compliance, while the diametrical, ungraded opposition
punishable/non-punishable deprives the individual of any freedom of
action or choice. The distinctly punitive outlook embedded in these two
categories led many scholars to the notion, now a century old, that the
Shari‘a qualifies and acts as “law” only when rules belonging to these two
categories are involved (“law” here is, of course, essentially assumed to be
that which prevails as a positive system of rules). The three remaining
categories — the recommended (mandiib), neutral (mubah) and disap-
proved (makrizh) — do not, in the view of this scholarship, constitute law
proper, as they do not possess any zruly coercive or punitive content. In
other words, they are said to be unenforceable, since commission of the
disapproved and non-commission of the recommended do not entail
punishment. Instead, their omission and commission, respectively, entail
a reward, assumed to await the individual in the hereafter. Similarly, the
category of the neutral prescribes neither permission nor prohibition,

16 On zina, see chapter 10, section 2 (i), below.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:23:10 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.004
Cambridge Books Online © Cambridge University Press, 2014




Legal theory 85

leaving these up to the preferences of the individual. The neutral, it must
be stressed, is a strictly legal category rather than an area in which the
Shari‘a failed, or did not care, to regulate human acts. Put differently,
categorizing an act as neutral is both a deliberate choice and a conscious
commitment not to assign particular values to particular acts.

Neither Muslim jurists nor Muslim intellectuals at large have — until the
twentieth century — made any distinction between the legal and moral
components of Islamic law. The punitive character of the obligatory and
forbidden and the absence of this characteristic from the other three
categories failed to engender a distinction between the moral and strictly
legal, a phenomenon that should prompt us to wonder why Muslim jurists
failed (if indeed they did) to realize the typological significance of this fact.
To answer this question we must first understand that, by its very nature,
Islam — both as a worldview and as an intellectual system — made no real
distinction between the legal and the moral on the grounds that morality
and ethics were never perceived as anything less than integral to the law."”
(Indeed, what begs explanation is the modern separation between the two,
a divide that can hardly be described as normative or natural in the long
stretch of human history.)'® The categories of the recommended and the
disapproved do entail punitive consequences, but they are not earthly
consequences. That they are distinctly theological and eschatological
does not relegate them to a category below, and thus outside, the law.
In fact, in the Muslim system of thought, the force of heavenly retribution
is far graver than any earthly punishment, since the latter involves lighter
physical suffering and certainly is of shorter duration. Hell, or any
department thereof, is by dramatic contrast the eternal abode of those
who violate the law, particularly the more serious of its injunctions.
Historically, the genuine belief in this eschatological reality — inculcated
in the individual by a complex and lengthy process of acculturation and
socialization — explains the seemingly incredible, yet authentic, reports of
people voluntarily approaching the Muslim court to confess to commit-
ting (among other offenses) zina, a crime that entails the death penalty if
the adulterer is married.'® This penalty, however harsh and violent, was
deemed lighter than eternal consignment to Hell. The impending reality
of hellish punishment was thus as grave as, and in fact graver than, any that
a judge or a state could mete out.

17 Hallaq, “Fashioning the Moral Subject.”

18 See, e.g., Max Weber on the evolution of “rational” rules in the West, as discussed by
Lassman, “Rule of Man,” 83-98.

19 El-Nahal, Judicial Administration, 28. The morality of admission before the gadi was
enshrined in a Prophetic report, known as hadith Ma‘iz. See this and similar kadiths in
Ibn Abi Shayba, Musannaf, V, 540-41.
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This essentially psychological phenomenon also explains the force of
the oath as a substantive procedural element. If the plaintiff cannot
produce convincing evidence, the defendant must swear by oath that
the plaintiff’s claim is unfounded, an oath that releases him from liability.
Refusal to take such an oath in effect constitutes admission of guilt,
resulting in a decision in favor of the plaintiff, notwithstanding his
shaky evidence. For such a system to work — as it without doubt did for
centuries — moral considerations must be assumed to play an indubitable
role in the formation of human behavior. Accordingly, Muslim jurists
had no good reason to exclude the categories of the recommended and
disapproved from the realm of legality, or to assign them to an exclusive
realm of morality. The distinction, therefore, is patently Occidental,
emanating from both the death in western and central Europe of tran-
scendentalism and the (resultant) separation between law and religion,
or, more specifically, between the nation-state’s law (of “Caesar”) and
the church law (of “God”). It is incorrect, therefore, to impose this
distinction between the legal and the moral on Islamic law, for it is liable
to give birth, as it did, to unwarranted assumptions, thus distorting
several features of this law and its history.

Meshing the moral with the legal, these norms were subject to a great
deal of articulation and discussion. The impact of epistemological dis-
tinctions is felt here as elsewhere. The Hanafite school, for instance,
distinguished two categories of the obligatory, the wajib and the fard.
The former, based on probable evidence, is itself inevitably probable,
whereas the latter is certain, since it is based on clear and authentic textual
indications, which is to say that it is grounded in a language that not only
admits of a single interpretation but also is transmitted by means so
reliable that no doubt can be cast on its provenance.

The obligatory also raised questions about the precise time of perform-
ance. The issue at stake was whether such an act must be performed
instantaneously or whether a delay within a predetermined stretch of
time might be tolerated. If I command my butler to iron my shirt
“today,” is he under the obligation to perform the task instantaneously
or can he perform it later today? Some jurists argued that, rationally, the
butler would fulfill his obligation if he were to iron the shirt anytime
during the day. But as we have just seen, rationality by itself is insufficient
in legal argument. The answer to this question was instead made to rest on
a juristic consensus with regard to the penance due upon the violation of
certain rules, which penance required the freeing of a slave, feeding sixty
of the poor, or feeding one of the poor for sixty days. Although performing
penance is obligatory, the violator is entirely free to choose one or another
of these forms of expiation. So the obligatory category does, after all,
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involve a choice as to the time the act should be performed, as long as it is
performed within the limits of the prescribed period.

We have alluded to the recommended category as one that entails
reward for performance, but which upon omission requires no punish-
ment. As the purpose here is to encourage piety, omission does not
constitute violation of the law, since obedience to the lawgiver is in any
case rendered. Similarly, obedience is also attained in the category of the
permissible, or the so-called indifferent, whose commission or omission
is equally legitimate. That neither reward nor punishment is prescribed
should not be taken to mean that the law has failed to take a position on
this category of acts, as some “rationalist” theologians have thought.
Indeed, as we have already noted, it is a standing legal principle that
the law deliberately offers the Muslim individual a free choice between
the two.

Finally, legal theory also laid down another taxonomy related not to the
acts themselves, but to the status of their performance. For example, an
obligatory act, having been predetermined as such, must be performed;
but its performance is one thing while having been performed correctly is
another. Thus an act can also be valid or invalid, such as a contract or a
transaction of sale. When a contract is valid, it is binding and productive of
full legal effects; when invalid, it ceases to be so binding. But being invalid
does not mean that it is null and void, which is to say that it has no legal
effect whatsoever. In respect to an invalid marriage contract, for instance,
the law still recognizes the children of the union as legitimate, having, inzer
alia, rights of inheritance.

4. Legal language

But how does the jurist arrive at a legal norm or a ruling regarding a
specific act? In other words, what are the materials and interpretive tools at
his disposal that permit him to derive one rule or opinion but not another?
To answer these questions, we begin with a brief account of legal language
and the hermeneutical principles that govern its use.?°

In attempting to find a solution to a hitherto unresolved legal problem
(or to evaluate a preexisting legal opinion in a fresh effort of yzihad), the
jurist begins with texts that constitute his frame of reference, texts that he
intuitively deems relevant to the case befalling him. His analysis of these
texts comprises, first, the identification of the precise passage(s) applica-
ble to the case at hand and, second, the determination of the semantic

2% For concise statements of the theory on linguistic interpretation (kalam, alfaz), see
Shirazi, Luma‘, 6-35; Hilli, Ma‘aryj al-Usil, 51-121.
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force and implication of this textual material as it bears on that case. This
latter activity constitutes part of ¢giyas, which we shall take up later. The
former, however, involves a linguistic interpretation in preparation for
quyas, with a view to determining whether words within the relevant text
are univocal, ambiguous, general, particular or metaphorical. In other
words, before any inference is made, the text must be interpreted and
understood to be substantively relevant and fit as the basis of legal
reasoning.

The theory of legal language conceives of words as either clear or
ambiguous. Ambiguous words that can in no way be clarified remain
non-functional and hence unproductive of legal norms. On the other
hand, equivocal language that can be disambiguated (i.e., rendered
clear), as well as intrinsically clear language, are fit for the task of legal
construction. Yet, despite its problematic nature, language often does
contain univocal, clear expressions that engender certitude in the mind.
For instance, when we hear the word “four” we understand, without a
shade of doubt, that it is not five, three or seven. To comprehend the
meaning of “four,” we need not resort to any principles of interpretation,
nor to other explicative language. The language is self-evident and thus
belongs to the category of necessary knowledge (discussed in section 2,
above). The clarity and certitude that it generates renders it the most
evincive, a textual category labeled as nass.

But most expressions are not so clear, even when they appear to be so.
One such linguistic type is the metaphorical. It is the general assumption
of jurists that words are originally coined for a real meaning, e.g., “lion”
signifies a member of the species of big cats. A word is used in a meta-
phorical sense when applied by extension to something that is not the
original referent; thus, the expression “lion” may be applied in the Arabic
language to a man who is courageous. Legal examples of this use of
language include words such as “today” or “tomorrow,” which may be
used metaphorically when promising to perform a duty at a certain time.
In their real usage, the expressions “today” or “tomorrow” can include
late night hours, but they normally mean — in business transactions, for
instance — daytime hours. The challenge for the jurist here is to determine
whether a particular word in legal language is being used metaphorically
or in its real sense.?!

Of prime importance to such a determination are the contextual indi-
cations (gar@’in; sing. garina)** associated with the use of the real or
metaphorical term. To say in Arabic that “I met a lion on my flight from

21 Shashi, Usul, 42-50. 22 On gara@’in, see Hallaq, “Notes on the Term Qarina.”
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Paris to Montreal” is to provide sufficient contextual indications as to
make it clear that on my flight I made the acquaintance of a human being
whom I thought to be courageous. Similarly, when I refer to a tall man as a
“palm tree,” I am merely substituting this flora for his name or for his
person as a referent. In complex cases, however, it takes more than
common sense to determine whether a usage is real or metaphorical.
Such terms can be tested by the method of coextensiveness, namely,
whether the real usage would apply to all trees of the family Palmea, but
would not so apply to all tall things in the world. The exception, in this
case tall men, is metaphorical. Furthermore, the word would have to
satisfy all ordinary uses. Thus, if we proceed to refer to the arms of the
tall man as branches (ordinary for a tree but not for a human being), we
would be deemed to have gone too far, and this excess is evidence of the
metaphorical use of “palm tree.”

Metaphorical or otherwise, words may also be either clear or ambigu-
ous. When ambiguous, they can brook different interpretations, due to the
fact that the referent of such words includes several attributes or different
genera. One such ambiguity is found in homonymous nouns, which refer
to more than one object, such as the word “spring,” which may refer to the
season of the year, an artesian well or a coil of wire. Yet, a word may not be
a homonym and still retain ambiguity. For example, Quran 17:33 reads:
“And he who is killed wrongfully, we have given power to his heir.” The
term “power” here is markedly ambiguous, since it may include: (1) the
power to pardon; (2) the right to retaliate; or (3) the right to levy monetary
compensation. If the ambiguity can be resolved by seeking the help of
another text, then the ambiguity is disentangled in favor of one meaning or
another. If not, the rule would by necessity encompass all possible mean-
ings, as is in fact the case with Quran 17:33. Here, in the absence of further
clarification, the heirs in the event of homicide are given the full range of
the term “power,” granting them the free option of choosing which of the
three “rights” they should exercise.

General terms are also problematic in the sense that they can refer to
two or more individuals, as in the case of plural nouns and general state-
ments that include more than one genus. When confronted with such
language, the jurist is faced with the task of particularization, namely,
determining which genus or genera is meant by the general statement.
A classic example of particularization occurs in Quran 5:3, where it is
stated: “Forbidden unto you [for food] is carrion.” This was particularized
by a Prophetic kadith allowing the consumption of dead fish. That the
Quran can be particularized by a hadith, as this example illustrates, is
obvious; so can a hadith be particularized by the Quran, epistemologically
a more secure source of law.
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Particularization may be effected through a condition that is attached
to, or brought to bear upon, a general and thus ambiguous statement. In
3:97, the Quran states: “And pilgrimage to the House is a duty unto God
for mankind, for him who can find a way.” This language makes it clear
that the obligation to go on pilgrimage is waived for those who lack the
means to perform it. Particularization may also be effected through qual-
ifying general statements. This is known as the qualification of unre-
stricted language. For instance, if a man solemnly promises not to
resume marital relations with his wife (a declaration known as zihar),
but later reneges on his promise, the prescribed Quranic penalty or atone-
ment (58:3) is “freeing a slave.” But the Quran (4:92) also stipulates
“freeing a believing slave” as a punishment for unintentional homicide.
The latter verse, possessing specific language, was taken to restrict and
further define the meaning of “slave” in Quran 58:3. This restriction in
meaning represents a human transference, namely, an inference that the
jurists recognized to be their best guess at God’s intention, but far from
the necessary linguistic dictates of the revealed texts.

As a system of obligations, law depends heavily on prescriptive textual
expressions of the type “Do” or “Do not do,” known, respectively, as
imperative and prohibitive commands.?> Such expressions were not
devoid of interpretive problems, and much ink was spilled in constructing
a theory of this category. The very definition of the imperative mood was
itself open to wide disagreement. Some theoreticians saw it as language
demanding of a person that he/she perform a certain act. Others insisted
that the element of the superiority of the requester over the person ordered
must be present for the form to qualify as an imperative. Against the
objection that one can command one’s equal, they argued that such a
command, though it may take the imperative form, is merely a metaphoric
usage and should not be treated as a command in a real sense.

Essential to accurately construing the imperative is the determination of
the legal effects of language. When someone commands another, telling
him “Do this,” should this command be regarded as falling only within the
legal value of the obligatory norm, or could it also be within that of the
recommended and/or the indifferent? The position of the majority of legal
theorists seems to have been that imperatives, as a rule, are assumed to
engender obligation, unless shown otherwise by circumstantial or con-
textual evidence (qarina). In 2:43, the Quran says: “Hold the prayer,”
using language that was construed as eminently obligatory. But when
the same source, on the matter of freeing slaves, states: “Write them

23 For the imperative, see Ghazali, Mustasfa, 1, 411-35; Shirazi, Sharh al-Luma‘, 1, 199-219.
See also Wakin, “Interpretation of the Divine Command,” 33-52.
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[a contract of manumission] if you detect in them any good,” the language
was taken to be a recommendation.?* Furthermore, the seemingly imper-
ative form pertaining to the permissibility of hunting outside the sacred
territory of the Ka‘ba (Q. 5:2) was understood and adjudged to be an
indifferent act.

To make sense of these varied interpretations of what appears an
integral linguistic form, some jurists argued that the imperative is a
homonym, equally signifying obligation, recommendation and indiffer-
ence. Others begged to differ, espousing the view that the imperative form
always engenders obligation, and when it does not there must be con-
textual evidence, thereby making its construal as recommendation or
indifference possible, even necessary. Otherwise, standing on its own,
an imperative form must, perforce, impart obligation.

These varied, but mutually exclusive, exegetical positions do not seem
to have offered a satisfactory and consistent solution to the problem, for
none, on its own, could account for the range of uses that the imperative
form generated. Ghazali seems to have been one of the first to advance a
comprehensive theory that, I think, successfully resolved the issue. He
pointed out that the significations of linguistic forms, including the imper-
ative, must be understood in light of what has been established by con-
vention, which is known by means of widespread usage (tawatur)* of the
language. Through this pervasive usage, which cannot be falsified, we
know from past authorities what the convention is with regard to the
meaning of a word, or we know that the Lawgiver has accepted and
confirmed the meaning as determined by that convention. Such reported
usage also informs us of the existence of any consensus in the community
on how these words are to be understood or, in the absence of a con-
sensus, of how they were understood by authorities whose erudition,
rectitude and integrity would have prevented them from remaining silent
when an error in language was committed. It was through one or more of
these channels that words — as a linguistic convention — acquired their
meaning.?°

Like their imperative counterparts, prohibitive forms are seen as com-
mands issued from a superior to an inferior. Whereas the imperative
requires the commission of an act, the prohibitive calls for omission. But
unlike the imperatives, which do not require immediate performance,
prohibitions require immediate and constant omission of the act, for

2% Although the historical evidence suggests that in practice ex-slaves often carried with them
a document of manumission, notarized and witnessed by the court. See Peirce, Morality
Tales, 283.

23 For a definition, see further below.  2® See Weiss, “Language and Tradition,” 92 ff.
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failure to refrain immediately from performance itself constitutes an act of
performance, and this in turn necessarily entails an infraction.?’

Some theorists viewed prohibitives as encompassing commands not to
do either of two types of acts: sensory and legal. An example of the former
is, “Do not drink wine,” and of the latter, “Do not sell one gold coin for
two gold coins” (since this would involve prohibited usury, rba). The
sensory acts are prohibited because they are inherently evil, whereas the
legal acts are prohibited for a reason external to themselves. Drinking
wine or fornication are inherently evil acts, but selling gold is not, since it
is prohibited only when it is transacted in a particular fashion resulting in
unlawful consequences.?®

Is the opposite of a prohibited act obligatory? The jurists argued that if
the prohibited act has no more than one opposite, then it would be an
obligation to perform that opposite act. If the prohibited act has more than
one opposite, then the performance of any one of these opposites would in
effect constitute an omission of the prohibited act, rendering performance
obligatory. Arguably, being involved in the laudable acts of prayer, fasting,
working, etc., is oppositional to the prohibited act of adultery.

This opposition raised a central debate in legal theory as to the differ-
ence between meaning and implication. The meaning inheres in the very
language of the texts. By the imperative “sit down,” we normally under-
stand a command that someone take a seat. Implication, on the other
hand, is understood not directly from the semantic force of language but
rather from what can be inferred from it. In addition to the meaning that
requires one to be seated when told “sit down,” there is also the implica-
tion: “do not stand up.” This debate was relevant to the imperative and
prohibitive forms, but no less so to two forms of reasoning subsumed
under the category of giyas. We shall, therefore, take up this debate again
when dealing with giyas.

5. Transmission and abrogation of texts

The jurist’s interpretation of legal language would be meaningless without
the knowledge that this language has been transmitted with a certain
degree of credibility. A text that has been passed down via a dubious or
defective chain of transmitters, or transmitters who are known to be
untrustworthy, was held to lack any legal effect even though its language
might be clear and unequivocal. Thus all texts must pass the test of both
linguistic analysis and transmission before they are employed as the raw
material of legal reasoning.

27 Raz, Mahsil, 1, 338.  2® Hallaq, History, 57-58.
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The general principle with regard to the duality of interpretation/trans-
mission is that probable conclusions of legal reasoning are the result of
lack of certainty in either the denotation of a term or the transmission of
the text encompassing that term. A particular language sample may thus
be univocal (nass) in meaning, but reported through a chain of trans-
mission that is merely probable, rendering its overall legal effects likewise
only probable. Univocal language can also be transmitted by weak or even
highly dubious transmitters, thus making it useless in legal construction.
On the other hand, certainty can be gained in transmission but lost
through a lack of linguistic clarity. For example, a text transmitted by a
multiplicity of channels will, despite this epistemic advantage, generate no
more than probability if its language is not univocal.

In its entirety, the Quran is regarded as certain in terms of transmission,
since the entire community of Muslims was involved in its transmission
from one generation to the next. The foundational argument here stems
from the theory of consensus, namely, that it is inconceivable for the entire
Muslim community to conspire in either forging or distorting it. Thus, for
a text to be deemed credible beyond a shadow of doubt (i.e., to have
certainty), it must meet this requirement of multiple transmission, or
recurrence, known as tawatur. For certainty to obtain through multiple
transmission, three conditions must be met: first, the text must be con-
veyed from one generation to the next through channels of transmission
sufficiently numerous as to preclude any possibility of error or collabo-
ration on a forgery; second, the first class of transmitters must have had
sensory perception of what the Prophet said, did, or did not do; and third,
the first two conditions must be met at each stage of transmission begin-
ning with the first class and ending with the last narrator of the text.*’

Multiple, recurrent transmission brings about necessary knowledge,
which we have defined as immediate, uninferred knowledge that is
imposed on the mind and that needs no reasoning or reflection. Upon
hearing the recurrent report, the mind has no choice but to admit the
contents of the report a priori, as true and genuine. But this report is
lodged in the mind spontaneously. Hearing the report for the first time
will no doubt engender probability, but hearing it countless times, from
different sources, will ultimately lead to a point where one accepts the
contents as authentic. The hearer does not know how and when he
reaches such knowledge. Those who have never visited Mecca, for
instance, know with certainty of its existence, and this is effected by the
endless “reporting” of those who have seen it while on pilgrimage. But no

2% Tbn Barhan, Wugil, 11, 141-50; Shirazi, Sharh al-Luma, 1, 572 ff.; Hallaq, “Inductive
Corroboration,” 9—19; Weiss, “Knowledge of the Past,” 81-105.
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one can identify the exact report by which he or she reached this certainty
about Mecca, or at what point knowledge ascended from the realm of
probability to that of certainty. The theoreticians argued that this intellec-
tual transition from probability to certainty is as difficult to pin down as
determining the exact moment that night ends and the light of day begins.
And this point of transition may change from one person to another,
rendering the tawarur a largely subjective category. It is only when neces-
sary knowledge obtains that the number of channels of transmission heard
can be determined, not the other way around.>°

Any text transmitted through channels fewer than rawarur is termed
ahad (literally: solitary), although the actual number of channels can be
two, three or even more. The majority of theoreticians saw this category as
leading to probability, although a minority distinguished circumstances
under which some solitary reports may lead to certainty of the acquired
type.>!

With the possible exception of a few reports, the hadith is generally
considered solitary, and, unlike the Quranic text, it does not possess the
advantage of rawamur.’?> As we saw in chapter 1, there were far more
fabricated, and thus weak, kadiths than there were sound ones. But even
these latter did not always engender certainty, since most were of the
solitary kind and therefore yielded only probable knowledge. If all this
points to anything about Islamic law, it is its insistence that, as a practical
field, figh law (mostly a hadith derivative) does not have to enjoy certainty.
The latter is a category necessary only when the issue is either the epis-
temic status of the four sources qua sources or a higher order of belief,
such as God himself.

Yet, to be fit for practical application, a probable report must have
transmitters who, from beginning to end, are known for their reliable
and trustworthy character, and each must have met the next link in
person, so as to make it credible that transmission did occur. Throughout
the third/ninth century, and probably the fourth/tenth, the jurists held that
interrupted hadiths are nonetheless sound, “interrupted” meaning that
one or more transmitters in the chain are unknown. But this was predi-
cated on the assumption that the transmitter with whom the report
resumes after the interruption had the reputation of transmitting only
those hadiths that are sound. This assumption rests on another, namely,
that such a person would not have transmitted the /adith had he known it
to be inauthentic or fabricated. The later jurists, however, seem to have
rejected such hadiths, classifying them as unsound or defective.

%0 Ghazali, Mankhiil, 245 ff.; Shirazi, Sharh al-Lumas, 11, 578.
31 Hallaq, History, 62-63. 32 See Hallaq, “Authenticity,” 75-90.
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It is thus clear that the trustworthiness of individual transmitters played
an important role in the authentication of kadiths. The attribute that was
most valued, and in fact deemed indispensable and determinative, was
that of being just (‘adl), namely, being morally and religiously righteous.
A just character also implied the attribute of being truthful (sadig) which
made one incapable of lying. This requirement was intended to preclude
either outright tampering with the wording of the transmitted text, or
interpolating it with fabricated material. It also implied that the trans-
mitter could not have lied regarding his sources by fabricating a chain of
transmitters or claiming that he had heard the %adith from an authority
when in fact he had not. He had also to be fully cognizant of the material
he related, so as to transmit it with precision. Finally, he must not have
been involved in dubious or “sectarian” religious movements, for if this
were the case, he would have been liable to produce heretical material for
the sake of the movement to which he belonged. This last requirement
clearly suggests that the transmitter must be seen to be loyal to Sunnism,
to the exclusion of any other community.>>

Transmitters were also judged by their ability to transmit kadiths ver-
batim, for thematic transmission ran the risk of changing the wording, and
thus the original intent, of a particular Aadith. Furthermore, it was deemed
preferable that the sadith be transmitted in full, although transmitting one
part not thematically connected with the rest was acceptable.

By the early fifth/eleventh century, Sunnite legal theory came to
acknowledge a category of hadith representing a cross between the solitary
and recurrent types. The recurrent report is one that has the same word-
ing, irrespective of how widespread its transmission may be. It is a text
transmitted verbatim throughout all the channels in a recurrent fashion.
But the jurists discovered that some kadiths do not have the same wording,
although they all reflect the same meaning or theme (ma“ua). Taken
altogether, they are so frequently transmitted that they are in effect tanta-
mount to mutawatir. Because they are recurrent in their meaning, yet lack
identical language, they became known as rawatur manawi. The most
renowned examples in point are a dozen or so kadiths to the effect that the
community of Muslims will never agree on an error, providing in the
process the authority for consensus (Fma).>*

After having been transmitted in a solitary fashion, some /adiths gained
recurrence three or four generations after the Prophet. Known as wide-
spread (mashhir), these reports were deemed to occupy an epistemic

33 On the Twelver-Shi‘ite view, see section 9, below.
4 P — . .
3 On establishing consensus as a source of Shari‘a, see Hallaq, “On the Authoritativeness of
Sunni Consensus.”
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grade combining certain and acquired knowledge, which is to say that this
knowledge is neither immediate nor necessary. The knowledge engen-
dered by such reports is certain because of the multiplicity of reporting
during the later centuries of Islam, but it is not of the necessary type
because some reflection and analysis were needed to verify their authen-
ticity at the early stages of their transmission.

In attempting to arrive at a solution to a particular case, the jurist may
encounter more than one kadith relevant to that case. The problem that
arises is when these /Zadiths are contradictory or inconsistent with one
another. If he cannot reconcile them, the jurist must seek to make one
hadith preponderant over another by establishing that the former pos-
sesses attributes superior to, or lacking in, the latter. The criteria of
preponderance depend on the mode of transmission as well as on the
subject-matter of the hadith in question. For example, a hadith trans-
mitted by mature persons known for their prodigious ability to retain
information is superior to another transmitted by young narrators who
may not be particularly known for their memory or precision in reporting.
Similarly, a hadith whose first transmitter was close to the Prophet and
knew him intimately is regarded as superior to another whose first trans-
mitter was not on close terms with the Prophet. The subject-matter also
determines the comparative strength or weakness of a hadith. For
instance, a hadith that finds thematic corroboration in the Quran would
be deemed preponderant over another that finds no such support. But
when preponderance proves to be impossible, the jurist resorts to the
procedure of abrogation, whereby one of the kadiths is made to repeal,
and thus cancel out the effects of, another.

But what if the jurist encounters Quranic verses that bear upon the case he
is considering but nonetheless appear to him to be inconsistent or contra-
dictory? Here, abrogation (naskZ) was unanimously held as one of the
authoritative methods of dealing with contradictory texts. Just as Islam as a
whole came to abrogate earlier religions without denying their legitimacy,
abrogation among and between revealed Islamic texts was also admitted and
in fact practiced, without this entailing the diminution of the status of the
repealed texts as divine scripture. This method was specifically approved in
Quran 2:106: “Such of Our Revelation as We abrogate or cause to be
forgotten, We bring [in place of it] one better or the like thereof.” Yet, the
theory of naskh does not imply that the texts themselves are actually abro-
gated — only the legal rulings embedded in these texts. For to admit that God
revealed contradictory and even conflicting statements would mean that one
of the statements is false and that God, therefore, revealed an untruth.

The fundamental principle of abrogation is that one text repeals another
contradictory text that was revealed prior to it in time. But abrogation may
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result from a clearer consideration, especially when the text itself is made to
supersede another. An example in point is the Prophet’s statement: “I had
permitted for you the use of the carrion leather, but upon receipt of this
writing [epistle], you are not to utilize it in any manner.” Yet another consid-
eration is the consensus of the community as represented by its scholars. If
one ruling is adopted in preference to another, then the latter is deemed
abrogated, since the community cannot agree on an error. However, in the
post-formative period, a number of jurists tended to object to this principle,
arguing that a consensus that lacks textual support does not possess the power
to abrogate. Consensus, they asserted, must rest on revealed texts, and if these
texts contain no evidence of abrogation, then consensus cannot decide the
matter. Consensus, in other words, cannot go beyond the evidence of the
texts, for it is only the texts that determine whether or not one ruling can
abrogate another. If a ruling subject to consensus happens to abrogate
another conflicting ruling, then the assumption is that the abrogation must
be due to evidence existing in the texts, not to consensus.

The epistemological strength of texts also plays a central role in abro-
gation. A text deemed presumptive or probable cannot repeal another
having the quality of certitude. On the other hand, texts that are consid-
ered of equal epistemological value may abrogate one another. This
principle derives from Quran 2:106, which speaks of abrogating verses
and replacing them by similar or “better” ones. Hence, Quranic verses,
like recurrent hadiths, can repeal each other. The same is true of solitary
hadiths. Furthermore, by the same principle, the Quran and recurrent
hadiths may abrogate solitary hadiths, but not vice versa.

That the Quran can abrogate hadiths is evident, considering its distin-
guished religious and epistemological stature. And it is perfectly understand-
able, on the basis of the epistemological principles just outlined, why solitary
hadiths cannot abrogate Quranic verses (although a minority of jurists per-
mitted this type of abrogation). However, the question that remained con-
troversial was whether or not recurrent sadiths can abrogate Quranic verses.
Those who denied this power to the hadith argued their case on the basis of
Quran 2:106, in effect claiming that no sadith can ever acquire a status equal
to the Quran. Their opponents, on the other hand, couched their arguments
in epistemological terms, maintaining that both recurrent hadiths and
Quranic materials enjoy the status of murawatir, and since this rank yields
certainty, they are both equal in status and thus can repeal one another. (It
must be said, however, that in practice there are a few cases where both
solitary and recurrent Zadiths have abrogated Quranic verses.)>>

33 For a detailed discussion of recurrent and solitary traditions, see Weiss, “Knowledge of
the Past,” 81-105; Hallaq, “Inductive Corroboration,” 3-31.
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6. Consensus

The third source of law, consensus (yma©), guaranteed not only the
infallibility of those figh rulings (opinions) subject to juristic agreement
but also the entire structure of law. It is by virtue of consensus guarantee-
ing the entire structure of law that Sunnism defines itself versus the
“Muslim Other.” The community to which Sunnism by definition
belongs is that of al-sunna wal-jama‘a, i.e., those upholding: (1) the
Sunna of the Prophet as a wholly authoritative source (without making
the sanctioning authority of the Imam necessary [in reference to Twelver-
Shi‘ism]);>® and (2) the institution of consensus, which makes them: (a) a
unitary group that shares a well-defined set of principles; and (b) willing
subjects to a political and, generally, religious practice or a set of practices
defined and determined by these principles. It is noteworthy that these
macro-functions of consensus were simply assumed, and never subjected
to the analytical categories of the jurist-theoreticians.

What was thoroughly expounded was consensus as a micro-instrument,
defined as the agreement of the community as represented by its mujrahids
living in a particular age or generation, an agreement that bestows on
those rulings or opinions subject to it a conclusive, certain knowledge. But
this nearly universal understanding of consensus was not to be reached
until the end of the fourth/tenth century, if not later.

We saw earlier that by the end of the second/eighth century practice-
based sunna was intertwined with the local consensus of scholars.?” This
consensus, in turn, was frequently based on the idea that unanimous legal
practice issued, and continued with regularity, from the conduct and ways
of the Companions. The traces of this sort of consensus may be found in
the legal theory of the early fourth/tenth century, which represents a
middle point between the un-theorized second/eighth-century practice
and the fully mature and developed theory of the post-formative period.
The later theory granted the instrument of consensus the authority of
certitude, no matter how or by whom consensus is reached.

Later Malikite legal theory continued to integrate the history of the
school in Medina as a part of its theoretical rationalization. This theory
insisted that the consensus of the scholars of Medina, the hometown of
Malik, constituted a binding authority, an insistence that gave rise to a
discussion of whether or not any region in the world of Islam could
independently, and validly, form a consensus. Against the Malikites,
theorists of other schools argued that the Quran and, particularly, the
Sunna attest to the infallibility of the entire community, and that there is

36 See section 9, below. 37 See chapter 1, section 4, above.
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nothing in these texts to suggest that any segment of the community can
alone be infallible. Furthermore, they maintained that the recognition of
the consensus of a particular geographical area would lead to a paradox,
since the opinion of a mujrahid who partook, say, in a Medinese consensus
would be authoritative in Medina but not so once he left the city. The
Malikite claims, these jurists argued, gave rise to another objectionable
conclusion, namely, that a particular geographical locale possesses an
inherent capacity to bestow validity and authority upon the products of
yrhad, the cornerstone of consensus. This claim not only makes no sense
rationally, but also cannot be justified by the revealed texts: either con-
sensus is that of the entire community (as represented by all its mujrahids
who live in a particular generation), or it is not a consensus at all.>®

The universal validity of consensus must thus be justified, not by reason
or geographic privilege, but by nothing short of revelation. Consensus,
like gzyas, is a source of law, but it is a derivative source nonetheless. The
Quran and the Sunna were revealed, but not so consensus, whose justi-
fication must rest with the available indicants (dal/ils) in the two material
sources.

The argument that an entire community cannot agree on an error could
not be supported on purely rational grounds because, it was noted, both
the Christian and the Jewish communities did, after all, agree on many
falsehoods. The proof for the authority of consensus had therefore to be
sought from either the Quran or the Sunna. But early attempts by theo-
reticians to articulate a Quranic basis for consensus failed, since the Quran
(even its verse 4:115)>° did not offer evidence bearing directly on author-
itativeness. No less disappointing were the recurrent Prophetic reports
which contained virtually nothing to this effect. All that was available were
solitary reports speaking of the impossibility of the community on the
whole ever agreeing on an error. “My community shall never agree on a
falsehood” and “He who departs from the community ever so slightly
would be considered to have abandoned Islam™ are fairly representative of
the themes conveyed by these solitary reports. While a dozen or more of
these reports are relevant to the issue of authoritativeness, they give rise to
an epistemological problem. Solitary reports are probable and thus cannot
prove anything with certainty. Consensus is one of the four sources of the
law, and must as such be shown to have its basis in nothing short of certain
evidence.

38 On this theoretical discussion, see Hallaq, History, 80.

3% «And he who opposes the Messenger after the guidance has been manifested unto him,
and follows other than the believers’ way, We ... expose him unto Hell, a hapless journey’s
end.”
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To solve this quandary, the jurists turned to the reports that are the-
matically recurrent (zawatur manawi). Although solitary, these reports
not only are numerous but, despite the variation in their wording, possess
in common a single theme, namely, that through divine grace the com-
munity as a whole is safeguarded against error. The large number of
transmissions, coupled with their leitmotif, transforms these reports into
the ma‘naw? concurrent type, thus yielding certain knowledge of an infal-
lible nature.

Conclusively established as a source of law, consensus ratifies as epis-
temically certain any particular rule that may have been based on probable
textual evidence. The reasoning advanced in justification of this doctrine
is that if consensus on probable evidence is attained, the evidence cannot
be subject to error as the community cannot err in the first place. Thus,
consensus may be reached on the basis of the inferential methods sub-
sumed under qiyas, all of which are deemed probabilistic: it is consensus
that renders their conclusions certain. The proponents of this doctrine,
the majority, held the view that if consensus is reached on what appears to
be probable evidence, then the fact that consensus was possible makes it
necessary to believe that this evidence was certain after all.

Whatever the nature of textual evidence, there remained the question of
how consensus is determined to have occurred. Much theoretical discus-
sion was devoted to this issue, but in practice knowledge of the existence
of consensus on a particular case was determined by looking to the past
and by observing that the mujrahids were unanimous with regard to its
solution. And such cases were relatively few.*°

7. Legal reasoning

Before embarking on inferential reasoning, the jurist must establish the
meaning and relevance of the text employed, and ascertain its validity
insofar as it was not abrogated. Knowledge of cases subject to consensus
was required in order to ensure that his reasoning did not lead him to
results different from, or contrary to, the established agreement in his
school or among the larger community of jurists. The importance of this
requirement stems from the fact that consensus bestows certainty upon
the cases subject to it, raising them to the level of the unequivocal texts in

40 Tbn Hazm (d. 456/1063) collected the legal rules subject to consensus in a small tome,
Maratib al-Iima‘. However, Ibn Taymiyya (d. 728/1327) accused Ibn Hazm of an overly
expansive definition of consensus. In Nagd Maraub al-Ijma he resummarized legal rules
that he deemed to be subject to no juristic disagreement whatsoever. In a modern edition,
the Nagd consists of fewer than two dozen pages.
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the Quran and the recurrent kadith; thus, reopening such settled cases to
new solutions would amount to questioning certainty, including conclu-
sive texts in the Quran and recurrent hadith. Yet, as I have already noted,
the cases determined to be subject to the certainty of consensus remained
numerically insignificant as compared to those subject to khilaf, or juristic
disagreement.*! The point remains, however, that inferential reasoning is
legitimate only in two instances, namely, when the case in question had
not been subject to consensus (having remained within the genre of khilayf)
or when it was entirely new.

The theorists recognized various types of legal reasoning, some sub-
sumed under the general term g¢iyas, and others dealt with under such
headings as ustislah, istihsan and istidlal. We begin with giyas, considered
the fourth source of law after consensus.

Qiyas. The characterization of this category as a “source of law” need
not imply that it is a material source on the substance of which a jurist can
draw. Instead, it is a source only insofar as it provides a set of methods
through which the jurist arrives at legal norms. The most common and
prominent of these methods is analogy. As the archetype of all legal argu-
ment, giyas was seen to consist of four elements, namely: (1) the new case
that requires a legal solution; (2) the original case that may be found either
stated in the revealed texts or sanctioned by consensus; (3) the ratio legis,
or the attribute common to both the new and the original cases; and
(4) the legal norm that is found in the original case and that, due to the
similarity between the two cases, must be transposed to the new case.
The archetypal example of legal analogy is the case of wine. If the jurist is
faced with a case involving date-wine, requiring him to decide its status,
he looks at the revealed texts only to find that grape-wine was explicitly
prohibited by the Quran. The common denominator, the ratio legss, is the
attribute of intoxication, in this case found in both drinks. The jurist
concludes that, like grape-wine, date-wine is prohibited due to its ine-
briating quality.

Of the four components of giyas, the ratio legis (4lla) occasioned both
controversy and extensive analysis, since the claim for similarity between
two things is the cornerstone and determinant of inference. Much dis-
cussion, therefore, was devoted to the determination of the ratio, for
although it may be found to be explicitly stated in the texts, more often
itis intimated or alluded to. Frequently, the need arose to infer it from the
texts. For instance, when the Prophet was questioned about the legality of
bartering ripe dates for unripe ones, he queried: “Do unripe dates lose

41 See previous note.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:23:10 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.004
Cambridge Books Online © Cambridge University Press, 2014




102 The pre-modern tradition

weight upon drying up?” When he was answered in the affirmative, he
reportedly remarked that such barter is unlawful. The razio in this hadith
was deemed explicit since prohibition was readily understood to be pre-
dicated upon the dried dates losing weight; hence, a transaction involving
unequal amounts or weights of the same object would constitute usury,
clearly prohibited in Islamic law. On the other hand, the ratio may be
merely intimated. In one kadith, the Prophet said: “He who cultivates a
barren land acquires ownership of it.” Similarly, in 5:6, the Quran
declares: “If you rise up for prayer, then you must wash.” In these
examples, the ratio is suggested in the semantic structure of this language,
reducible to the conditional sentence “If... then...” The consequent
phrase “then...” indicates that the razrio behind washing is prayer, just as
the ownership of barren land is confirmed by cultivating it. It is important
to realize here that prayer requires washing, not that washing is consis-
tently occasioned by prayer alone. For one can wash oneself without
performing prayer, but not the other way round. The same is true of
land ownership. A person can possess a barren land without cultivating
it, but the cultivation of, and subsequent entitlement to it, is the point.

Ratios may be applicable to a class of cases or to an individual case
subsumed under a genus. In homicide, for example, capital punishment is
meted out when the elements of both intentionality and religious equality
(i.e., where the murderer and victim, for instance, are both Muslim or
both Christian) are present. But it must not be assumed that capital
punishment is applicable only where homicide is involved. For example,
apostasy and zina committed by a married person also elicit this penalty.

The ratio may also consist of more than one attribute, all of which must
be considered as “causing” a normative rule to arise from them. For
instance, the rario of the theft penalty encompasses five attributes: (1) the
taking away of something by stealth; (2) the stolen object must be of a
minimum value (normally set at 10 dirhams or their equivalent); (3) the
object must in no way be the property of the thief; (4) it must be taken out
of custody (hirz); and (5) the thief must have full legal capacity.** All of
these attributes must obtain for an act to qualify as theft (sariga) punish-
able by cutting off the hand. Each attribute is necessary; no single one by
itself suffices to produce the ratio legis.

In this case, the rationale behind the rule is comprehensible: stealing a
particular object under certain conditions qualifies as sariga; and as a
punishment and deterrent, the penalty of cutting off the hand is pre-
scribed. Likewise, the intoxicating attribute of wine renders it prohibited

42 For a detailed account of theft (sariga), see chapter 10, section 2 (iv), below.
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because intoxication incapacitates the mind and hinders, among other
things, the performance of religious duties. In this example, we compre-
hend the reason for the prohibition. Some properties, however, do not
disclose the reason. We do not know, for instance, why edibility should be
the ratio legis for the prohibition of usury; all we know is that no object
possessing the property of edibility can be the subject of a transaction
involving usury.

The attributes comprising the razio, once identified, must be confirmed
as the entirety of the attributes that give rise to the rule in the original case.
But again, there is a distinction between an explicitly stipulated razio and
one that is inferred. An example of the former may be found in the kadith
related to the barter of unripe dates cited above. In this hadith, the
language of causation is deemed clear: prohibition is instituted due to
the fact that unripe dates lose weight upon further maturity, a fact that
precludes their usurious barter for ripe dates.*’

The rario may be causally connected with its rule in a less explicit
manner, however. From Q. 17:23, “Say not ‘Fie’ to them [parents]
neither chide them, but speak to them graciously,” the jurists understood
that uttering “Fie” before one’s parents is prohibited due to the lack of
respect the expression entails. If the utterance of “Fie” is prohibited, then
striking one’s parents is a fortiori prohibited. The prohibition on striking is
indirectly engendered by the prohibition to utter “Fie,” and is not explic-
itly stated in the texts. At times, the sequence of events may also help
unravel the ratio, for the sequence is interpreted causally. The Prophet, for
instance, tersely commanded a man to free a slave upon hearing that the
man had sexual intercourse with his wife during the fasting hours of
Ramadan. Although the connection between the infraction and the com-
mand was not made clear by the Prophet, the sequence of events none-
theless renders them causally so connected. The Prophet would not have
behaved in this manner without the occurrence of a particular event that
precipitated his particular command.

The ratio legis may also be known by consensus. For example, it is the
universal agreement of the jurists that the father enjoys a free hand in
managing and controlling the property of his minor children. Here,
minority is the ratio for this unrestricted form of conduct, and property
the new case. Thus, the ratio may be transposed to yet another new case,
such as the unrestricted physical control of a father over his children.

A significant method for discovering and evaluating the ratio is that of
suitability (munasaba). The Quran prohibits the consumption of wine

43 Basri, Mu<tamad, 11, 775-77; Juwayni, Burhan, 11, 774 ftf.; Shirazi, Sharh al-Luma, 11,
844-45.
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because it possesses the attribute of inebriation, leading the intoxicated
person to neglect his religious duties. The theorists argued that even if the
Quran did not allude to the reason for the prohibition, we would still come
to the understanding that the prohibition was pronounced due to inebria-
tion’s harmful consequences. This is reasoning on the basis of suitability,
since we, independently of revelation and through our rational faculty, are
able to recognize the harmful effects of intoxication and thus the rationale
behind certain sorts of prohibition.

In light of our discussion in section 2, above, there are limits to ration-
ality within and without the method of suitability. Since the law cannot
always be analyzed and comprehended in (exclusively) rational ways,
reason and its products are not always in agreement with the legal prem-
ises and their conclusions. Suitability, therefore, may at times be relevant
(mul@im) to the law, and irrelevant (gharib) at others. No rario may be
deemed suitable without being relevant; and any irrelevant razio becomes,
ipso facto, unsuitable, which precludes it from any further juristic consid-
eration. In the case of divorced women who are of the age of majority,
male guardianship is waived by virtue of the life experience that such
divorcees have gained. Thus, such divorcees may remarry without the
need for a guardian’s approval. Logically, this reasoning would apply to
divorcees who are minor, but rationally this is inappropriate since it runs
counter to the aims of the law in protecting the welfare and interests of
minors.

Suitability’s goal is to offer “relevant” ways of rational reasoning that
serve the public interest (maslaha) as defined through the fundamental
principles of the law. In other words, interpreting law in the light of
suitability is accomplished independently of the revealed texts, since the
ratio is not, in the first place, textual.** Rather, it is rational and seeks to
conform to the spirit of the law, which is known to prohibit what is harmful
and promote what is good for this life and for the hereafter. The systematic
exclusion of harm and inclusion of benefit are the aims (magsud) of the
law, and it is to these goals that the rational argument of suitability must
conform. Protection of life, religion, private property, mind and offspring
are the most salient of these goals. These are known as the indispensable
necessities (daririyyat), for without them no society or legal system can
meaningfully exist. Then there are other supportive goals that fall under
the heading of needs (kajiyvar). While these are not regarded as indispen-
sable necessities, they are needed for maintaining an orderly society and
for laying the grounds to achieve the successful implementation of the

4 For a detailed account of maslaha, see Kamali, Principles, 338-56.
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darariyyar. An example of the hgjiyyar is the necessity to appoint a guard-
ian for the purpose of giving a female of a minor age in marriage. Here,
neither life nor offspring is threatened, but only the protection of the
interests of minors, a protection that is needed for ensuring the orderly
and just functioning of society.

The third and final category in the “aims of the law” is that termed
“improvements” (tahsiniyyar), which includes legal elements related to
issues not directly connected with the necessary and needed aims. Barring
slaves from giving testimony in a court of law does not directly serve the
daruriyyar and hajiyyat, but does serve the general aims of the law in that it
purports to maintain the high standards of social status on which testi-
mony rests. The menial social status of slaves was understood to impede
their independent testimony. Thus, while suitability is a rational method,
it must conform to the spirit of the law, a spirit that dictates to what extent
and under what circumstances suitability is to be accepted or not. This
spirit distinguishes between relevant and irrelevant suitability, for what is
irrelevant is compatible not only with this spirit, but ultimately with the
letter of the law.

Once the rario in analogical giyas is identified and confirmed to be the
relevant and complete common factor between the original case and the
new one, very little else is involved in the transference of the legal norm
from the former to the latter case. Analogy, however, is not the only
method of inference subsumed under giyas. Another important argument
is that of the a fortior: type. From Quran 5:3, “Forbidden unto you are
carrion, blood, flesh of the pig,” the jurists took the last four words to
include all types of pork, including that of wild boars, although the original
reference was to domestic pigs. Technically, the a fortior: consists of two
types, the a minore ad maius and the a maiore ad minus, thought to be the
most compelling forms of giyas. An example of the former type may be
found in the language of Quran 99:7-8: “Whoso has done an atom’s
weight of good shall see it, and whoso has done an atom’s weight of evil
shall see it.” From this verse, it was understood that the reward for doing
more than an atom’s weight of good and the punishment for doing more
than an atom’s weight of evil are greater than that promised for simply an
atom’s weight. An example of the latter type, the a maiore ad minus, can be
seen in judgments based on the Quranic permission to kill non-Muslims
who engage in war against Muslims. From this permission, it was under-
stood that acts short of killing, such as confiscation of the belligerent
unbeliever’s property, are also lawful.

A number of jurists argued that the a fortior: is not an inferential argu-
ment in the first place, for a proposition such as “the flesh of wild boars is
forbidden” needs no inference since the very language of the Quran
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engenders necessary knowledge of its own meaning and requires no
processes of inference whatsoever. The distinction, therefore, was one
between inferential and linguistic means of acquiring knowledge. In con-
tradistinction to a higher linguistic category containing statements that are
expressly revealed in order to specify the rule of a particular case, this
category of a fortiori propositions is intended to legislate in matters that
have not been explicitly specified but which are clearly understood from
the language of these propositions. Points of law in this category are
denored in the texts but not specifically stated. Yet, the denotation is so
strong that the ratio embedded in the language is grasped by the mind, if
not imposed on it, without any inference. However, while accepting the
strong denotational-linguistic force of the a forriori, the majority of theo-
rists insisted on subsuming it under the general category of gzyas.

A third type of argument is the reductio ad absurdum, a line of reasoning
in which the converse of a given rule is applied to another case on the
grounds that the ratio legis of the two cases are contradictory. The corner-
stone of this argument is the determination of a rule by demonstrating the
falsehood or invalidity of its converse. In other words, if a rule standing in
diametrical opposition to another is proven invalid or unwarranted, then
the latter emerges as the only sound or valid rule. Of the same type is the
argument that proceeds from the assumption that the non-existence of a
ratio leads to the absence of the rule that must otherwise arise from that
ratio. For example, in the case of an unlawfully appropriated animal, the
wrongdoer (ghasib) —according to the Hanafites —is not liable for damages
with regard to the offspring of the animal since the offspring, unlike its
mother, was not usurped.*’

The foregoing account has presented giyas from the perspective of
logical structure, only one, though significant, way of analyzing this cat-
egory. The importance of this sort of analysis lies in the fact that ever since
modern scholarship began to turn its attention to gzyas, it has systemati-
cally managed to reduce it to its analogical form, thereby neglecting its
other components. The tenacity of this misconception is evidenced in its
undiminishing force despite the glaring fact that corrections of this mis-
conception were made in the 1980s.%°

Be that as it may, and in addition to an analysis of its logical structure,
qiyas may also be typified according to the type of ratio legis involved and
the latter’s epistemic strength. From this perspective, giyas is classified
into two major types of inference, the causative and the indicative. In the
causative type, the razio and the rationale behind it are readily identifiable,

45 See chapter 9, section 3, below.
4% Hallag, “Non-Analogical Arguments in Sunni Juridical Q7yds.”
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but in the indicative type, the rationale is merely inferred or not known at
all. Wine is declared prohibited because of its intoxicating quality, and the
rationale behind the prohibition is that intoxication leads to repugnant
behavior, including carelessness and neglect in performing religious
duties. Here the rationale is known. In indicative inferences, however,
the rationale is known merely by conjecture, such as by positing that the
ratio behind the prohibition of usury is edibility (according to the
Shafi‘ites) or measurability by weight (according to the Hanafites). But
no revealed text clearly states that one or the other (or both) constitutes
the rationale behind the prohibition. Nonetheless, the difference between
the two types of giyas is often one of form, not substance. God could have
said “Pray, because the sun has set,” or He could have said “When the sun
sets, pray.” The former injunction gives rise to a causative inference,
whereas the latter merely allows for an indicative one. The relationship
between prayer and sunset is not, at any rate, causal but rather a matter of
concomitance.

Iszthsan. In chapter 1, we saw that second/eighth-century Iragian rea-
soning was not always directly based on the revealed texts, a fact that
prompted ShafiT to launch a scathing criticism of what he labeled
“human legislation.” A substantial part of this reasoning — which origi-
nally fell under the rubric of ra’y — became known as istzhsan. With the
traditionalization of the Hanafite school, a process whose beginnings
seem to have been associated with the contributions of Muhammad b.
Shuja‘ al-Thalji, Hanafite theorists after the third/ninth century endea-
vored to dissociate themselves from any reputation connecting them with
ra’y, now synonymous with arbitrary reasoning. Following the normative
practice that had evolved as the unchallenged paradigm of juridical
reasoning, they insisted that no argument of iszzhsan can rest on any
grounds other than the texts of revelation. In fact, they never acknowl-
edged that discretionary reasoning had ever existed in their jurispru-
dence. The resulting technical modifications that were introduced into
istthsan, however, rendered it acceptable to other schools, notably, the
so-called conservative Hanbalites.

In legal theory, iszzhsan was little more than another form of giyas, one
that was deemed to be — in some cases — “preferred” to the standard form.
Simply stated, istihsan is reasoning that presumably departs from a
revealed text but leads to a conclusion that differs from one reached by
means of giyas. If a person, for example, forgets what he is doing and eats
while he is supposed to be fasting during the month of Ramadan, giyas
dictates that his fasting becomes void, since food has entered his body,
whether intentionally or not. But ¢gzyas in this case was abandoned in favor
of a Prophetic hadith which pronounced the fasting valid if the act of eating
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was the result of a mistake. The giyas reasoning here is one that typically
falls within a large area of the law where no exceptions are allowed. If the
fasting during Ramadan is broken on any given day, then giyds requires
compensation. Yet, despite the fact that iszzisan is based on a text, the very
choice of this text represents the juristic intention to create an exception to
the law. If a mistake does not invalidate fasting, then no atonement or
compensation is required.

Some, but by no means all, iszzhsan exceptions were justified by sacred
texts. Many were in fact based either on consensus or on the principle of
necessity, the latter of which earned it ShafiT’s wrath. For instance, to be
valid, any contract involving the exchange of commodities requires imme-
diate payment. But some contracts of hire do not fulfill this condition, a
fact that would render them void if gzyas were to be invoked. The common
practice of people over the ages has been to admit these contractual forms
in their daily lives, and this is viewed as tantamount to consensus. As an
instrument that engenders certainty, consensus becomes tantamount to
the revealed texts themselves, thereby bestowing on the reasoning
involved here the same force that the Quran or the kadith would bestow.

Likewise, necessity often requires the abandonment of conclusions
reached by g¢ivas in favor of those generated by iszzhsan. Washing with
ritually impure water would, by g¢ivas, invalidate prayer, but not so in
isethsan. Here, gqiyas would lead to hardship in view of the fact that fresh,
clean water is not always easy to procure. The acceptance of necessity as a
principle that legitimizes departure from strict reasoning is seen as deriv-
ing from, and sanctioned by, both the Quran and the Sunna, since
necessity, when not acknowledged, can cause nothing but hardship.
Thus, iszzhsan in the context of necessity is viewed as legitimized by the
revealed texts, reflecting the reasoned distinction of textual evidence.*’

This distinction is ultimately one between two ratios, one establishing a
commonality between the original case and the new one, and the other —
while taking note of the rule generated by the first ratzio — forming an
exception to this rule based upon a more suitable and relevant text. This
suitability leads to what has been termed “a preferred giyds,”*® a category
to be distinguished from gzyas proper. An example in point is the analogy
between predatory birds and predatory animals. The human consump-
tion of the former’s flesh is deemed prohibited because the latter are
stipulated by the revealed texts to be ritually impure, and therefore pro-
hibited. The ratio here is the impurity of the flesh of both kinds of animals.
Consequently, food left by predatory birds is also considered impure,

*7 Makdisi, “Legal Logic,” 85. *® Sarakhsi, Usil, II, 204.
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rendering its consumption prohibited, just as is the case with carcasses left
by predatory animals. By ustihsan, however, food left by predatory birds is
permissible for humans. For when predatory animals eat, they secrete
saliva that comes in touch with their food, making it impure for humans.
Birds, on the other hand, do not transmit saliva when they feed, since their
beaks, made as they are of bone, remain dry while picking on food. Here,
we know that bones are ritually pure from revealed texts which permit the
use of the bones taken from dead animals. But all this textual support and
legal reasoning should not hide the essential fact that the real need to
create an exception to food touched by predatory birds boils down to the
principle of necessity. If all food that such birds touch becomes legally
inedible, then society is bound to face severe hardship, and this is contrary
to the fundamental spirit and wishes of the law.*°

Maslaha. Like the Iragian Hanafites of the second/eighth century, the
Medinese, including their chiefjurist Malik b. Anas, resorted to reasoning
that did not appear to be directly based on the revealed texts. This
procedure became known as iszislah/maslaha, loosely translated as “public
interest.” Later Malikite theory nonetheless denied that their Medinese
predecessors had ever reasoned without textual support. They argued that
to proceed thus on the grounds of public interest must, at the end of the
day, boil down either to a universal principle of the law or to a specific,
revealed text.

We have already taken note of the important role that public interest
plays in determining the rawno’s suitability (munasaba) in qiyas. It is
because of this relationship between the razio and suitability that maslaha
is deemed an extension of giyas. As such, most theorists do not devote to it
an independent section or chapter but treat it under the category of
suitability. This fact attests to the heavy emphasis giyas places upon the
non-literal extrapolation of rules, a phenomenon insufficiently appreci-
ated by students of legal theory.

Thus, on the basis of a comprehensive study of figh, the jurists came to
realize that there are five universal principles that underlie the Shari‘a,
namely, protection of life, mind, religion, private property and offspring.
The reasoning was that the law has come down explicitly to protect and
promote these five areas of human life, and that nothing in this law can
conceivably run counter to these principles or to any of their implica-
tions, however remotely. If the feature of public interest in a case can
be shown to be indubitably connected with the five universals, then
reasoning must proceed in accordance with istislah. The condition of

*9 For an expanded discussion of the razio legis in istihsan, see Hallaq, History, 110-11.
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universality is also intended to ensure that the interests of the Muslim
community at large are served.>®

8. Mujtahids, muqallids and fatwas

Central to the entire edifice of the Shari‘a is the idea that the human
intellectual faculty mediates between God’s will and human reality. This
faculty, termed zrzhad, is preeminently individualistic and juristic. Upon
the occurrence of an unprecedented case, it is called upon to provide a
solution, represented in the form of an opinion. [jzihad, one of the most
salient elements and defining features of Islamic law, is just that, an
opinion. It does not claim monopoly on jural truth, nor does it instigate
any powers of enforcement. It is precisely here where the “law” of the
Shari‘a, the grihadic opinion, differs fundamentally from the law of the
modern state. Islamic law, from at least this perspective, is not law, in
the modern sense, at all.’!

Now, the jurist in possession of this faculty is the muytahid, he who
exerts to the utmost his intellectual faculties with a view to arriving at a
solution that was, in all probability, intended by God for that particular
case. But what are the conditions that a jurist must fulfill in order to
qualify as mujrahid? Put differently, what legal qualifications are required
to allow a jurist to perform gzihad? It must first be stated that, although
theory formalized both the question and the answer to the issue of
qualifications, there was no formal procedure by which jurists were tested
for meeting these requirements. Exercising yhad remained a matter of
juristic practice, regulated by the prevailing local or regional norms of
that practice. Put differently, a jurist claiming the competence to practice
yrthad is one who has been latently sanctioned as such by the scholarly
community.

With this caveat in mind, the first condition expected to be met is that a
jurist should have expert knowledge of the 500 or so Quranic verses that
touch on legal subject-matter. Second, he should know all legal Zadiths
and must acquire proficiency in Zadith criticism, so as to be able to sort out
credible and sound hadiths from those that are not. But he may also rely on
those canonical works that have already recorded the hadiths that are
considered sound. Third, he must be knowledgeable in the Arabic

>0 Ghazali, Mustasfa, 1, 284-315.

>l While it is true that many modern legal systems (including that of the US) rely on private
legal opinion — making this latter an integral part of judicial practice — modern legal
doctrine does not derive from such a body of opinion. In the Shari‘a, opinion/jzhad is
the exclusive foundation of legal doctrine.
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language so that he can understand the complexities involved, for exam-
ple, in metaphorical usages, in general and particular language, and in
equivocal and univocal speech. Fourth, he must possess a thorough
knowledge of the theory of abrogation and of those verses that have been
abrogated by others. Fifth, he must be deeply trained in the art of legal
reasoning, in how giyas is conducted and in the principles of causation
(i.e., establishing the ratio legis and using it in inferences). Sixth, he must
know all cases that have been sanctioned by consensus, as he is not
permitted to reopen any of these cases and subject them to fresh legal
reasoning. However, he is not required to know all rulings of figh,
although this is recommended — especially those cases subject to disagree-
ment. Nor is he required to be of just character, even though the absence
of the quality of rectitude does have an effect on the authoritativeness of
his opinions, for judges and laymen are perfectly entitled to ignore them.

Once a jurist rises to the rank of a mujtahid, he can no longer follow the
yrihad of others and must exercise his own reasoning and judgment. This
requirement stems from the assumption that all mujtahids in principle are
correct in their legal reasoning, and that his opinion is as valid as that of
any other. Yet another rule that follows from the principle of equality of
yrihad is that a mujtahid must never follow the opinion of another less
learned than he is.

Anyone who is not a mujrahid is, by definition, a muqgallid, someone who
practices taqlid. A mugqallid is a jurist who follows the mujtahid and who
cannot perform grhad by himself. In the terminology of legal theory,
mugqallids are also laymen and laywomen. It is their inability to reason
independently on the basis of the revealed texts that consigns them to the
same camp as jurist-mugqallids. The layman’s access to the law can be had
only through referring to the opinion of the mujtahid; this opinion is
transmitted to them by the jurist-mugqallid and they have no choice but
to follow it.

The theorists agree that laypersons must follow a mujrahid as their sole
reference. The layperson is charged with the responsibility of enquiring
about the credentials and reputation of the jurists he or she consults. The
enquiry, usually conducted by “asking around,” amounts to soliciting the
testimony of witnesses, as happens, for instance, in the case of establishing
the rectitude of court witnesses.

In theoretical juristic discourse, the mujrahid is generally equated with
the mufti, or jurisconsult, who issues expert legal opinions (farwas).
Whatever scholarly credentials the mutahid must possess, the mufir
must possess too, but with a single difference: the mufti must be pious
and of just character and must take religion and law seriously. A person
who meets all these requirements falls under the obligation to issue a legal
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opinion to anyone who solicits it from him. As a master of legal science, he
is even under the obligation to teach law to anyone interested, this being
considered as meritorious as the issuing of farwas.

It is a remarkable feature of legal theory that its discourse typifies nearly
all legal categories, creating thereby distinct and neatly ordered classifi-
cations of such categories. Thus, interpretive legal activity or creative legal
reasoning is seen to belong exclusively to the mujtahid, but by no means to
the mugallid; nor, consequently, can a mujrahid be a muqgallid or vice versa,
even when the muqallid is a jurist — i.e., not a layman — on his own. In the
mundane realities of law, however, such neat classifications did not pre-
vail, as the functions of theory and applied jurisprudence understandably
stood apart. To conduct its mission effectively, legal theory had to cate-
gorize and typify. The category of the mujtahid could not be confused with
that of the mugqallid. As types, these two had to stand each on its own. In
reality, however, serious difficulties would have arisen if legal culture and
juristic activity were to be divided into such black-and-white categories.
The mujrahid, in the typology of legal practice, thus can be a mugallid, and
vice versa.

To explicate the spectrum of interpretive legal practice, the jurists
elaborated a juristic taxonomy whereby the entire community of legists
was divided into types according to levels of hermeneutical engagement.
Thus, in the majority of these taxonomies, the master-jurists ranked first,
followed as a second by major jurists who adhered to the masters’ method-
ologies by virtue of the major jurists’ independent conviction of the masters’
methodological superiority. These two classes would have been one,
identical category had the master-jurists, the founders of the schools,
not preceded them in chronological terms. The other categories, variously
defined as being anywhere from three to five in number, classified jurists
according to varying capabilities of yzhad, ranging from those who could
reason by ynhad on the basis of the legal methodologies of the master-
jurists to those who could only apply the doctrines of the mujtahids in their
respective schools.

The analytical value of these taxonomies is exceptional and wide-
ranging,> but for our purposes here we can read them only as serving to
illustrate the range of activities of a single jurist. The more accomplished
the jurist, the greater the number of activities in which he might be
involved. Needless to say, jurists operated within a system of authority,
which means that zaqlid constituted the great majority of cases with which
they had to deal. But jurists of a high caliber did deal with less common

%2 See Hallaq, Authority, 1-23.
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and “hard” cases which required competence of a more specialized and
sophisticated type. Such jurists functioned at several levels, but to the
exclusion of the first two types — i.e., the founding masters and their
“independent” followers — which became, historically, unique phenom-
ena. The raqlid of later jurists was of the best type, so to speak, for it
involved the reproduction of the masters’ opinion through careful reason-
ing and interpretation that at times were qualitatively superior to those the
masters produced. This zaqlid, therefore, is an intellectually independent
affirmation of authority and in no way involves “blind” adherence to the
legal doctrines of the masters. It is preeminently of the methodological
type, having nothing to do with the acceptance of figh conclusions at face
value. Yet, the great majority of cases handled on a daily basis by the
judges and jurisconsults involved simpler forms of zaglid, such as the
application of legal doctrine — generally much in the same way that a
Western judge applies the law in his or her court.’® Thus, all these
forms of taglid maintained a positive image since they amounted to an
assertion about affiliation and loyalty to the school. For no school, in the
first place, could have come into existence and survived without this
doctrinal loyalty. This loyalty, popularly summed up in Western legal
systems by the expression “law is conservative,” is nothing if not the
lynchpin of all legal systems in complex societies.

9. Twelver-Shi‘ite legal theory

As Sunnite legal theory found its complete, but by no means final,
expression during the second half of the fourth/tenth century, it would
be unreasonable to expect that Twelver-Shi‘ite legal theory could have
developed into a complete, structured form before then. In fact, an
extensive, elaborate and highly abstract formulation of Twelver wusil
al-figh was not to appear until much later, but by the middle of the fifth/
eleventh century a few works had already advanced a basic but complete
exposition of its subject-matter. The persecution of the Shi‘ites at the
hands of the Sunnite ruling elites meant that law in Shi‘ism was long an
incomplete project, not least because of the absence of crucial institutional
structures and the general lack of public financial and other forms of
support for the jural class and its intellectuals. This deprivation continued
to hold until the Bayids came to rule over Iran and Iraq around the middle
of the fourth/tenth century, a dynasty that sponsored Twelver-Shi‘ism as
its official creed (though the legal administration of the population in both

>3 Subject, that is, to our discussion in chapter 4 (below), namely, to the unique ways the gadz
dealt with the social, moral and other facets of local Muslim societies.
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regions continued to be largely, if not entirely, Sunnite). Bayid sponsor-
ship may in part explain the flourishing of a Twelver juristic and intellec-
tual class, but together with the Isma‘dli Fatimids in North Africa and
Egypt, it certainly gave Shi‘ism in general a tremendous boost.

The early Shi‘ite works display an ever-present consciousness of
Sunnite legal theory as a theoretical, methodological and hermeneutical
force to be reckoned with, but more so to be distanced and set apart from
what was being constructed by these authors as a separate hermeneutical
and discursive identity. On the first page of his somewhat pioneering
work, Shaykh al-T2’ifa al-Tas1 (d. 460/1067) nicely illustrates the con-
scious attempt not only to set the Twelver-Shi‘ite legal methodology
apart, but also to begin a counter-discourse of considerable intellectual
weight. “I am writing this book,” he states,

in accordance with the requirements of our ways of thinking (madhahib) and the
dictates of our precepts (usul). For, those writing on this subject would each follow
the dictates of his own madhhab’s precepts. None of our associates (ashab) has
written on this matter except our Shaykh Abi ‘Abd Allah in his short work on wusi/
al-figh, a terse work containing irregularities that need to be corrected and (weak)
expositions that need improvement. Our Great Master, al-Murtada ... did not
author anything on this subject that one can cite or use as a backing [to one’s
arguments and exposition].>*

Twelver-Shi‘ite legal theory, as well as its applied law, came to differ
from its Sunnite counterpart on a number of essential points and, obvi-
ously, on countless details. Even those differences that appear, according
to many modern scholars, to be minor, are not really minor when their
ramifications and consequences are fully considered. On some determi-
native issues, the differences are considerable, and so are their effects.
Shi‘ite jurisprudence rests on several major premises (very much as in a
syllogism), three of which are of immediate concern to us here. The first
relates to the divine appointment of the Imamate, which begins with the
foundational assumption that there exists a qualitative dissimilitude
between human and divine qualities. Man’s intelligence is ultimately
defective: God’s is perfect. He is all-knowing; we are not. We do not
know what He has in mind, and therefore possess incomplete knowledge
of His Law. All this of course presumes that obligations (tak/if) of worship
and obedience imposed on humans create another obligation on the part
of God Himself, that is, to make these very obligations known to the
human mind, for otherwise there would be no zaklif. As a means of
communicating His signs (ayar) that embody His Will and Law, God

> Tasi, ‘Uddar al-Usiil, 2. See also Abisaab, “Ulama of the Jabal ‘Amil,” 115.
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chose a number of persons who possessed superior qualities and made
them Prophets and Imams. The Imam is neither a second-class Prophet
nor a deputy, as the early Sunnite caliphs were conceived by the Sunnites.
He is a substitute for the Prophet, taking on the tasks and functions of the
Prophet in his absence (¢a@’im magam).>>

The second premise takes the Imam to be a sinless, infallible and perfect
being. By virtue of having been chosen as an Imam, he combines qualities
that are superior (al-afdal) to any other human living in his age. If it were
not for the convention of religious texts, the Imam would be no less a
prophet than the Prophet Muhammad himself. The distinguished al-
Shaykh al-Mufid observed that “it is divine law that forbade our Imams
being given the name of prophecy, not reason.””® The Twelver-Shi‘ite
Imams are thus not subordinate to the Prophet Muhammad but rather his
peers. Nay, whereas he is deemed to be a fallible human, they are deemed
immune from error. On the other hand, the Prophet was an instrument of
revelation, whereas none of the Imams was chosen for this task. But since
their knowledge is infallible, their ability to convey the divine Law to their
followers has the status of certitude. (This divine empowerment of the
Imams must be kept in mind when we turn, in a later chapter, to the jural-
political developments in modern Iran, for the Imamic ennoblement
appears to run counter to the claim that the jurist-master, the Marja
al-Taqlid, can replace and fully represent the Imam in the latter’s absence.
In fact, the Imams did not delegate their powers to anyone, and were
reported to have condemned as fraudulent any political governance in
their name.)>’

The third premise was constituted by historical events. Around 260/
874, the twelfth Imam disappeared, and since then he has been presumed
to be in hiding (ghayba) as a result of the persecution he suffered. Yet,
while hiding, he continues to bear the knowledge of law in its best,
infallible and most perfect form. In many ways, he in effect takes on a
divine status, since — according to a number of Twelver-Shi‘ite jurists —
there can be no access to God’s mind without resort to the Imam. Indeed,
it seems that with the exception of some jurists of the Usialist school, the
Imam represents for Twelver-Shi‘ism the locus of the law, if not its
probative source. At the end of time, the Imam will reappear, implement-
ing his just law with full force, but until then, several functions that
the Imams had fulfilled must somehow be dispensed. As we just noted,
the delegation of political rule was, until the twentieth century, out of the

%5 Eliash, “Ithna ‘Ashari-Shii Juristic Theory,” 22-23.  °° Cited in ibid., 24.
57 See Halm, Shia Islam, 88, and Eliash’s arguments in this regard, “Ithna ‘Ashari-Shi1
Juristic Theory,” 24.
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question, but other local communal functions were, by virtue of necessity
and with the passage of time, taken on by the chief jurists, the faqgiks. As in
Sunnism, the running of the community’s affairs required knowledge of
the law, knowledge whose sources were the Quran and the narrative of the
Prophet, his Sunna. But the Imam counts just as much, so his Sunna must
be included. The Shi‘ites have always held that the hegemonic power of
the Sunnites since the earliest phases of Islamic history has created a
system of knowledge that amounts to no more than a colossal lie, one
that is primarily political, but also theological, legal and otherwise.
Accordingly, no Sunnite kadith is to be trusted. The only trustworthy
hadith is that narrated by the Imams and their Companions, which hadith
came to be recorded in the Four Books (al-Kutub al-Arba‘a), very much
emulating the Six Books of Zadith compiled earlier in Sunnite Islam.
These four are: Kulaynt’s (d. 328/939) voluminous Kafi, said to contain
the majority, if not all, of the Imams’ kadith; Ibn Babawayh al-Qummi’s
(d. 381/991), Man la Yahduruhu al-Faqih; and al-Shaykh al-T1s1 (d. 460/
1067, later known as Shaykh al-T2’ifa), who supplied two of the four
works, al-Istibsar and Tahdhib al-Ahkam.>®

During the third/ninth century, vehement controversies erupted in
Sunnite circles over the role of human reason in determining the intellec-
tual and practical affairs of society. As a general rule, the more reason was
validly ascribed to human agency, the more humans were bestowed with
the authority to determine their own affairs and, correlatively, the lesser
authority the divine will had over the conduct of such affairs. The solution
to this intense intellectual debate came after a century, in the form of a
synthesis, dividing in more or less equal portions the competence between
reason and revelation. Qryas was to constitute a counter-balance to the
weight of revelation, and consensus itself was the very manifestation of
this rational-textual balance.

A similar dispute that acquired no less a sectarian dimension within
Twelver-Shi‘ism was that which erupted between the so-called Akhbarists
and Usdlists. Intellectual ingredients in the claims of the two camps may
be found in works written as early as the fifth/eleventh century, and so the
origins of the formation of the camps has been a point of disagreement
among Shi‘ites themselves as well as among modern Western scholars.”®
But it seems plausible to assert that while the seeds — and thus potential
differences between jurists — were planted from the very early centuries,
the culmination and final articulation of two clearly opposing positions

%8 For these four works, see Bibliography, below.
% Gleave, Akhbari ShiT Usil al-Figh, 26; Modarressi, “Rationalism and Traditionalism,”
154 f.
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came to the fore only by the end of the tenth/sixteenth century. The con-
frontation is said to have begun when Muhammad Amin al-Astarabadi
(d. 1036/1626) wrote in criticism of 7zzhad and the use of ‘agl (reason) as a
basis of juristic authority.®°

On the whole, the Ustlist camp had the upper hand, and won majority
support among the Persian- and Arab-speaking jurists, the latter mostly
coming from what have today become southern Lebanon, Iraq and
Bahrain. For most of the time, the Akhbarist stronghold was outside of
Iran,’" and this was no coincidence. In the early tenth/sixteenth century,
the rulers of the recently ascendant Safavids sought to legitimize their rule
in Iran by carving for themselves a dynastic governance (and an anti-
Ottoman identity) based on Twelver-Shi‘ism, thus replacing the largely
Hanafite traditions that had prevailed in those regions for centuries. To
accomplish this, they, like all pre-modern dynasties, needed the collabo-
ration of the ulama, the mullas who represented the populace. The scarce
presence of Shi‘ite scholars in Iran compelled them to import some of the
most distinguished theologian-jurists from the Arab-speaking areas just
mentioned.®? Al-Karaki, among others, was a major contributor to this
process of legitimation, having argued that a secular leader, a sulran, may
represent the Imam in carrying on the latter’s tasks in the temporal world.
Without, as a first step, arrogating to human reason the ability to partake
in the determination of the law, a human agency representing — and
represented by — the Imam would not have been possible. The theoretical,
intellectual and thus religious-cultural foundations having been laid
down, the Safavids not only claimed to speak on behalf of the Imam,
butin fact declared themselves his lineal representatives by virtue of being,
so they claimed, descendants from the ‘Alid family.

To map out the chief elements of this Akhbarist—Usulist dispute, I shall
in part draw on a list that Samahiji (d. 1135/1723) compiled in his Munyat
al-Mumarisin (without necessarily following his arrangement).®> Samahiji
significantly lists ¢rzhad as the first point of disagreement, and as an
indication of the centrality of this axial differential, he gives the name
Mujrahids (Ar. pl.: Mwtahidiun) to the Usilist camp, which latter desig-
nation he does not use. For the Usiulists/Mujtahids, gzhad during the

%0 See his Fawdid, 90 ff.; Gleave, Inevitable Doubt, 6 f. For a different viewpoint, see
Newman, “Nature of the Akhbari/Usuli Dispute,” pt 2, 250-61.

%1 Modarressi, “Rationalism and Traditionalism,” 156-57.

%2 On this “conversion,” see Abisaab, Converting Persia.

63 The relevant Arabic text was edited and translated into English by Newman in “Nature of
the Akhbar1/Usili Dispute,” pt 1, 24-38. Henceforth, all references to Samahiji are based
on the Newman Arabic edition.
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absence of the Imam®* is regarded as an indispensable jurisprudential
method, whereas the Akhbarists reject it altogether on the grounds that it
leads, as everyone admits, to no more than probable knowledge.®’
Banning yrihad also meant a rejection of the (Ustlist and Sunnite) belief
that in the Hereafter a mujrahid will be rewarded twice if he is correct in his
yrihad and once if he errs (because he expended his utmost effort, the very
meaning of the term yzzhad). The Akhbarists believe that he sins in either
case, merely by exercising yzihad. If he does not base himself on an Imam’s
hadith (this being precisely what grzhad is), and if he happens to be right,
then he must be punished because he has, in effect, feigned the truth; and
if he has erred, he should also be punished for “lying in the name of
God.”®® The Akhbarists regard the akhbar (Prophetic Sunna as trans-
mitted through the infallible Imamic narrative) as the exclusive source of
knowledge, since, by the very nature of this narrative, it yields certainty.

The Usilists’’Mujtahids’ position can by no means be regarded as
having been newly introduced to Shi‘ite thought, since the influential
al-‘Allama al-Hill1 (d. 726/1325) had already adopted a theory of jzihad
resembling its Sunnite counterpart and holding much of figh rulings to
be probable, certainty being assigned only to the sources of the law.%”
Juristic disagreement (zkhzilaf) is thus admitted by the Usiilists/Mujtahids,
much as it is recognized by the Sunnite jurists themselves. But the
Akhbarists reject juristic tkhulaf, the truth for them being only that
which is embedded in the infallible reports of the Imams.®® The admission
by the Usulists/Mujtahids of yzhad does not, however, automatically
mean that gzyas is also incorporated as part of the package. In fact, it
was, after discussion in almost every Twelver usil work, largely rejected,
although in hermeneutical practice it was inescapable and was subsumed
under a different guise.®® This adamant avoidance of the very word givds
was perhaps due to the Imams’ condemnation of it, a tradition that has its
Sunnite equivalent in Ibn Idris al-Shafi7’s scathing attack on ustihsan, a
method the later Shafi‘ites came to use in substance, but whose Hanafite
terminological designation they avoided at any cost.”®

Second, the Usulists/Mujtahids adopt four sources of the law: the
Quran, the Sunna of the Prophet as culled by the Imams, the consensus

6% Which is his sixth point in Samahiji, 26.  °> Calder, “Doubt and Prerogative,” 59.
The issue of rewards represents point 18 in Samahiji, 29-30.

7 Halm, Shi‘a Islam, 100-02; Gleave, Inevitable Doubt, 4-5.

%8 This being point 23 in Samahiji, 31.

See further below, and Modarressi, “Rationalism and Traditionalism,” 148.

Tasi, ‘Uddar al-Usil, 11, 82-89 where he nonetheless discussed ¢iyas and its substance,
and 89 ff. where he declares it objectionable. See also Gleave, Inevitable Doubt, 103;
Calder, “Doubt and Prerogative,” 59—60.
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of the jurists, and the rational indicant (dalil al-‘aql). Most of the
Akhbarists accept only the first two, and some reject even the Quran.”!
But what do the two camps mean by these source-designations? The
Ustilists/Mujtahids, assigning to human reason a significant role, hold
that the Quranic meanings are intelligible to the jurist who has mastered
the art of interpretation and whose hermeneutical tools permit sound
analysis. The Akhbarists, on the other hand, are suspicious of human
reason, and thus invoke higher forms of interpretive competence than
those possessed by even the most skilled jurists. For them only the inter-
pretation and explicatory commentary of the Imam can unravel the mean-
ings of the Quran, and this commentary is abundantly found in the
Imam’s narrative, the akhbar collected in the Four Books. This is why a
group of jurists among the Akhbarists subordinate the Quran to the
Sunna, deeming the Sunna the only source of the law.

Twelver-Shi‘ite jurists generally disagreed on consensus and on the
extent of its validity, some holding it to yield certitude, others deeming
it to be merely probable.”?

It is admitted by the Usilists/Mujtahids as a valid source of law as long
as it includes the opinion of the Imam, for it is this inclusion that guaran-
tees its certitude, not the collective weight of the jurists. “Our rational and
revealed indicants,” al-Shahid al-Thani (d. 966/1558) declares,

demonstrate that at no time will legal obligation (zaklif) be devoid of an Imam who
will preserve the Shar® and whose opinion must be the frame of reference. Should
the [Twelver-Shi‘ite] Community reach a consensus on any opinion, the Imam’s
opinion would inevitably be included in it, because he is its Lord and as such he is
infallible. Only then will that consensus constitute an authoritative opinion (kujja).
In our doctrine, the authoritativeness of consensus rests in its ability to uncover
that authoritative opinion, the opinion of the Infallible. It is precisely to this notion
that al-Muhaqqiq [al-Hilli] referred ... saying that “consensus is the revealer of the
opini017130f the Imam (kashif ‘an qawl al-Imam), not that it is an authority in and of
itself.”

Bihbahani, however, adduces another argument, akin to that which
the early Malikites advance in justification of Medinese consensus.”*
The early community of the Imam’s Companions knew the ways of the
Infallible One and lived by his guidance, and these ways have been trans-
mitted from one generation to the next with certainty. Thus any opinion
that is subject to the consensus of the jurists must be grounded in this

! Astarabadi, Fawd’id, 14-18.

72 Al-Shahid al-Thani, Ma‘alim, 199. See also generally Cole, Sacred Space, 66 f.
7> Al-Shahid al-Thani, Ma‘alim, 199-200; Tisi, ‘Uddar al-Usil, I, 75-76.

7 On Medinan consensus, see section 6, above. See also Hallaq, Origins, 110-12.
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knowledge of Companions’ practice, knowledge that is in turn free of any
doubt or probability.”’

An obvious Mu‘tazilite influence, the fourth source of law, dalil al-‘aql,
appeals to human reason to adjudicate good from bad, and harm from
benefit. Acknowledging ‘ag/ as inherently sound and in consonance with
Divine Reason, the Twelver-Shi‘ites adopt the maxim — also well known in
Sunnite theology — to the effect that there is nothing in sound rational
valuation that can run against authentic revelation, this having been
expressed in the maxim “kullu ma hakama bihi al-‘aql hakama bihi
al-Shar” (and in Sunnism as “‘adam ta‘arud al-‘aql wal-naql”).”® Reason
thus has the ability to operate on the basis of rational principles through
which the revealed indicants and legal norms can be deduced. Mu‘tazilite
or not, dalil al-‘agl never led, until the dawn of modernity, to any legal
formulation that failed to be grounded in the deontology of revelation.””

The most basic of rational principles are the Law of Excluded Middle
and the Law of Non-Contradiction, but, more specifically, Twelver-
Shi‘ite jurisprudence recognizes three rational principles that have a direct
bearing on matters legal, namely, (a) the Assumption of an Original State
(al-Bar&@a al-Aslhiyya), (b) the Assumption of Unaffected Continuity
(Istishab al-Hal), and (c) what we might call rational linguistics.

The Assumption of an Original State requires that if an act was decided
neither by reason nor by revelation to belong to any of the legal norms,
then it must be the case that it is licit, because if it were reprehensible or
injurious, it would have been prohibited or curtailed by one means or
another. In other words, the modus operandi of divine law, like processes
of reasoning themselves, is subject to a meta-reason that explains and
rationalizes not only divine jural wisdom but also the rational order itself.

The second principle operates under a similar assumption: once an act
is given a legal value (norm), then we continue to uphold this norm as long
as we do not observe any change in the relevant circumstances that had
given rise to the rationale of the value.”® For example, having failed to find
water, a person may perform ablution with sand. Suppose that in the
middle of his prayer the believer happens to discover that water is or has
become available, then, by virtue of the Assumption of Unaffected
Continuity, the person must continue to pray because it has been a prior:

75 Gleave, Inevitable Doubt, 79-80.
6 Modarressi, “Rationalism and Traditionalism,” 142; and see, among others, Ibn
Taymiyya’s work Dar’ Ta‘arud al-‘Aql wal-Nagl.
77 For an interesting discussion of this theme, see Dahlén, Islamic Law, Epistemology and
Modernitry, 82 ff.
"8 For a detailed juristic analysis of iszishab, see Ayatullah Khomeini (Khumayni), Iszishab,
but for an introductory account, see pp. 1-16.
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admitted — also as a juristic precept — that ablution with sand fulfills the
prerequisite of a sound prayer performance.”®

Finally, the third principle holds that through rational means one
understands language and its signification without inference, i.e.,
without giyas. In the Quranic verse we encountered earlier (17:23), we
know rationally and a prior: that hitting parents has been subsumed in
the language of the verse although it is not clearly stated therein.
Whereas many Sunnite jurists have espoused the same position, many
others have claimed this sort of understanding to be inferential, involv-
ing perforce a transition (za‘diya) from one premise to another. It was
precisely to this transition — which entailed the identification and “bring-
ing out” of an unstipulated, inferential %//la — that the Twelver-Shi‘ites
objected. And because this mode of causation was identified as giyas, it
was rejected as a “source.” Otherwise, the Twelver-Shi‘ites would find
qiyas based on al-9lla al-mansiisa (textually stipulated) to be admissible
since the third rational principle involves a priori (and thus apodictic)
proof, but not an inferential one.®® (It must also be noted that both the
first and the second of these Assumptions were entirely admitted by
Sunnite jurisprudence.)

The third point of disagreement — and as intimated under the first point —
is that the Usulists/Mujtahids accept probability (zann) in figh rulings,
whereas the Akhbarists insist on certainty (%m, gar‘) since their texts, having
come down from the infallible Imam, are consequently infallible.

Fourth, the Usilists/Mujtahids adopt a fourfold typology of hadith,
also likely to have found its origins in the writings of al-‘Allama al-Hilli
and his mentor Ibn Tawas (d. 664/1266):3' (1) a sound report (sahih)
which has an unbroken chain of transmission going back to the Prophet
or an Imam; (2) an acceptable report (zasan) that goes back to the same
authorities but that does not have a sound chain of transmission (isnad);
(3) an enhanced report (muwaththaq), transmitted through a complete
chain in which one or more of the narrators is not a Twelver-Shi‘ite but
nonetheless regarded as a reliable transmitter; and (4) a defective (da%f)
and thus unusable report. The differences on this point, Samahiji notes,
are largely nominal since the Akhbarists do admit the validity of the
second and third types if they deem them as sound basis for practice
(in jaza al-‘amal bi-hi).

7% Al-Shahid al-Thani, Ma‘alim, 262-63; Tasi, ‘Uddar al-Usil, 124 ff. See also Gleave,
Inevitable Doubt, 87-88.

80 Al-Shahid al-Thani, Ma‘alim, 261-62; Hallag, “Non-Analogical Arguments in Sunni
Juridical Qzyas,” 289 ff., 300 ff.

81 Gleave, Inevitable Doubt, 39; Samahiji, 25.
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Fifth, and as a result of their attitude toward the role of human reason,
the Akhbarists adopt the position that the community in its entirety must
practice raqlid of the Infallible Imam and that in this context the need for a
mujtahid cannot arise. The Usulists/Mujtahids, much like their Sunnite
counterparts in this respect, divide the community into mujtahids and
laypersons, the latter falling entirely under the category of mugqallids.

Sixth, the Usulists/Mujtahids permit only the mujrahid to be in charge of
the affairs of #fz@’, judgeship, and market-inspection (al~-umur al-hisbiyya).
The Akhbarists, abjuring the mujtahid, expectedly assign these tasks to the
rawi, expert in the akhbar narrated from the ‘Alid line and in the methods
of their transmission. For these akzbar contain and stipulate, according to
Akhbarist theory, all necessary rulings and legal norms (with their infalli-
ble safeguards), this by implication rendering speculative gzihad, ipso facto,
profoundly superfluous. Related to this is another difference, namely, that
the Akhbarists permit the layperson (‘ammz) to act on the basis of hadith, if
that layperson deems it to be a sound hadith, transmitted with assurance
on the authority of the Imam. The Usulists/Mujtahids, on the other hand,
do not arrogate such a privilege to the layperson, deeming zaglid of a
mugjtahid an absolute requirement.®?

Seventh, unlike the Usilists/Mujtahids, who recognize both absolute
and partial mujrahids (mutlag and mutajazzv’), the Akhbarists deny that an
absolute mujtahid can or does exist. The only type of rhad possible is a
partial one, and the partial mujtahid is one who is adept in some of the figh
rulings (ahkam) through textual transmission, not legal reasoning. The
point is that no one, except the Imam himself, knows all the derivations of
the law, this including some of the eponyms of Sunnism. Malik b. Anas,
Samabhiji argues, often refrained from issuing farwas as he was hesitant to
indulge in speculation.

Stemming from the foregoing juristic disagreement is yet another differ-
ence, namely, that the Ustlists/Mujtahids are not reluctant to infer rulings
even when the Imam was silent on the issue in question, whereas the
Akhbarists take the position that, in the event of such silence, abstention
from formulating a ruling is necessary.®’

Eighth, the Usilists/Mujtahids espouse the view that for a jurist to attain
the rank of muft? and hadith specialist he must master six sciences:
(1) scholastic theology (kalam) and the science treating the foundations
of religion (usu! al-dmn);®* (2) grammar; (3) syntax; (4) literature; (5) logic;

82 This sixth point combines points 8 and 12 in Samahiji’s account, 26, 28.

83 This seventh point combines points 9 and 17 in Samahiji, 26, 29.

8% Newman mistranslated “al-kalam wal-usial” as “theology, legal methodology” (p. 42)
since Samahiji counts the sciences as six and lists usi/ at the end, specifically qualifying
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and (6) legal theory (which includes the four sources of the law, the
Quran, the Sunna, consensus and the rational indicant). Some Usulists/
Mujtahids are reported to require mastery of as many as fifteen sciences
(which Samahiji does not enumerate). In sharp contrast, the Akhbarists
modestly require mastery of no more than Arabic literature, syntax and
grammar, and some of them even limit the requirement to the first of this
triad.®’

Ninth, the Ustlists/Mujtahids resort to rational and speculative reason-
ing to determine which kadith is preponderant over another, whereas the
Akhbarists conduct the operation of preponderance through textual evi-
dence, playing texts against each other; the Ustlists/Mujtahids resort to
equivocal hadiths whereas the Akhbarists restrict themselves only to
hadiths of the unequivocal type (sarih) and Quranic verses of the unam-
biguous (muhkam) category. The Usulists/Mujtahids resort to weak
hadith, if any revealed texts are used at all, as a basis for the legal norms
of recommended (mustahabb) and reprehensible (makrith), whereas the
Akhbarists employ the same textual standard for all five norms. Moreover,
Ustlists/Mujtahids accept as the basis of their legal reasoning ambiguous
Quranic subject-matter, even when this subject-matter is not supported or
sanctioned by hadith, their reasoning being that certainty of the Quran’s
transmission constitutes at least one safeguard against uncertainty and
doubt. By contrast, the hadith lacks such an assurance since its trans-
mission is uncertain, and its meaning, on the whole, is by no means
univocal. The Akhbarists, on the other hand, admit Quranic subject-
matter only insofar as it is sanctioned by the Imams’ exegesis, explana-
tions and commentary, for the Quran cannot be subject to the whims
of exegetes and interpreters who are not truly assured of infallible
knowledge.®°

Tenth, the Usulists/Mujtahids view as valid the adoption of the Sunnite
juristic principles by which legal indicants are inferred (qawa%d addilat
al-figh), whereas the Akhbarists, having rejected yzzhad altogether, disallow
the use of any such principles, even more so if they happened to be of
Sunnite pedigree.

Last, but not least, although the Ustlists/Mujtahids acknowledge the
mujtahid to be fallible (but not so the Imam), they regard as obligatory the

them as “the four sources” and calling them by name. Thus, the first reference to “usiul”
must be to some other usit/, namely, the “non-speculative,” non-scholastic theology of the
sort advocated by the Hanbalites. See Ibn Qudama on the distinction between kalam and
usil al-din, as two distinct theological discourses; Tahrim al-Nazar, xiv—xviii; Arabic text,
7 ff.; trans. 5 ff.

This point brings together points 10 and 28 in Samabhijt’s list, 27, 33.

This tenth point combines points 11, 13, 14 and 16 in Samahiji’s account. For the five
norms, see section 3, above.
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layperson’s obedience to both, and to the same extent. The jurist not only
must be the highest legal authority in the manner of a muftz or a gadi, but
must lead Friday prayer (whose attendance by the layperson is manda-
tory) and is entitled to levy the alms-tax. And as if to affirm the total loyalty
of laypersons and indeed the masses to the Mujtahid-faqihs, the Usilists
insisted that these Mujtahid-fagihs must execute the hudiid (“penal law™),
conventionally the function of the political sovereign.®” As we have
already seen, the Akhbarists by contrast accept allegiance only to the
Imam,®® and refuse to extend that authority to the jurist. The latter’s
competence is not questioned on the grounds of functioning in the
capacity of a legist, be it a judge, mufti, professor or author-jurist, but
rather in the very principle of delegation; or, as the Akhbarists saw it,
appropriation of what can belong to no one but the Imam.® (This Usilist
position, it must be noted, constituted the means by which the doctrine of
wilayat al-faqih, and thus Khomeini’s form of governance, were to emerge
after the 1979 Revolution.)

By the end of the eighteenth century, and at the hands of Muhammad
Baqir al-Bihbihani (d. 1205/1791), the Akhbarist school lost all ground
and was ousted from the scene entirely, leaving the Usilists to reign
supreme in law and jurisprudence. Two centuries later, they would com-
mand the spheres of politics and governance as well.”°

87 Calder, “Legitimacy and Accommodation,” 96. % Samahiji’s thirtieth point, 34.
89 Litvak, Shi%t Scholars, 14; Gleave, Inevitable Doubt, 7.
90 On this development, see chapter 16, section 4 (D), below.
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3 Legal education and the politics of law

1. Introduction

It is impossible to speak of legal education over the course of Islamic
history without having to deal with issues of politics and political legiti-
macy; hence the conjunction of both realms within the confines of this
chapter. Yet, during the first two or three centuries, education was largely
and deliberately disconnected from politics, being limited to private
scholarship which the rulers sought to influence without much success.
The story of this chapter is that of the transformation of legal scholarship
from a highly independent enterprise to a markedly subordinate system
that came to serve the ruler and his administration. However, a significant
aspect of this story must not escape emphasis, namely, that despite this
eventual subordination the content of the law and its application remained
uncompromised by any political accommodation. In fact, it was the ruler
who — from the beginning of Islam until the middle of the nineteenth
century — consistently had to bow to the jural wishes of the Shari‘a and its
representatives in governing the populace. As a moral force, and without
the coercive tools of a state, the law stood supreme for over a millennium.

In mapping out the history of legal education in Islam, one must
begin with the study circle (kalaga; variant: halga), the essential unit of
legal scholarship until the early nineteenth century. But the Zalaga, as
an eminently educational institution, did not remain intact for long.
Sometime during the late fourth/tenth century, the madrasa came into
being, exhibiting a strong tendency to superimpose itself over the kalaqa,
and in the long run changing some ofits features. The kalaga differed from
the madrasa in one crucial respect: it was largely a free scholarly gathering
of a professor and his students, for the most part without political inter-
ference and unfettered by financial considerations beyond the small fees
that the students might have paid their teacher or the occasional and ad hoc
gifts these teachers received from members of the political elite. The
madrasa, on the other hand, was as much, if not more, a financial and a
political phenomenon as it was an educational one, and it subjected legal
education to increasingly systematic control by rulers. It was established
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as a charitable trust through the law of wagf, whereby a mosque would be
dedicated to the teaching of law and the professor and students were
provided with, among other things, stipends, food, a library and dormi-
tories. While ordinary men and women founded many such madrasas,
these remained limited educational projects usually having no effect or
influence beyond the local neighborhood. What gave rise to the complex
relationship between law and politics was the important fact that those
who founded the largest, most affluent and most prestigious madrasas
were the rulers and their immediate entourage (viziers, commanders,
mothers, wives, brothers and daughters)." Legal education and the halaga
could not, in other words, escape the beleaguering effects of political
control. An account of the development of pre-modern Muslim education
is therefore important not only for its own sake, but also, as we shall later
see, for explaining the foundational and dramatic changes that befell
Islamic law during the modern period.

To weave the historical outline of legal education, a number of threads
must be brought together. First, in line with the developments described
in chapter 1, we must trace the dynamics of the early relationship between
the legal scholars and the caliphate, for in these dynamics lie the seeds of
the political elite’s interest in the jurists, judges and their law; second, a
brief account of legal education within the salaga is in order, for it was this
forum of legal scholarship that remained, until the nineteenth century, the
most enduring mechanism of transmitting knowledge in Islam; third, we
describe the rise of the madrasa and its patronage, a line of enquiry that
can hardly be separated from the law of wagf, which was in turn vital to the
madrasa’s very establishment; and finally, we return to the dialectical
relationship that obtained in the middle and pre-modern ages between
the legal profession and the ruling elite.

2. Law and politics during the formative period:
an equilibrium

During most of the first century of Islam, the main representatives of the
law were the proto-gadis who, to all intents and purposes, were not only
government employees and administrators of sorts but also laymen who —
despite their experience in adjudication and knowledge of customary
law — had no formal legal training of the sort that came to prevail later.
As we saw in chapter 1, their appointments as gadis were most often
conjoined with other functions, including posts as provincial secretaries

! For a useful account on royal endowments in Morocco, see Shatzmiller, Berbers, 87—113.
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and story-tellers. In these capacities, they functioned as the provincial
governor’s assistants, if not — on rare occasions — as governors-cum-qgadis.
In the near absence of a class of private, legal specialists at this time, these
proto-gadis constituted the bulk of what may roughly be termed a legal
profession, and as such they were an integral part of the ruling class.
During this phase, therefore, no noticeable distinction can be made
between government and law, since both functions resided in the same
hands.

Despite the formal inseparability of the proto-gadi’s office from that of
government administration, the government in this early period rarely, if
ever, interfered in determining what law was applied. The caliphate was by
no means a distinct or a comprehensive source of law. No edicts regulat-
ing law are known to have come down from caliphs; there were no
constitutions, and certainly no legal codes of any kind. Even when no
class of legal specialists had yet appeared, neither the caliphs nor their
viziers or provincial governors made any effort to control or appropriate
the province of the law, which was largely customary. The legal role of the
caliph was one of occasional legislative intervention, coming into play when
called for or when special needs arose. But this intervention must be
understood to have been harmonious with those laws and rules pro-
pounded by the proto-gadis, for the caliphs drew on the same sources.
The caliphal legislative function was thus minimal, falling well short of
their role as sunnaic-exemplars. In this latter role, some — but by no means
all — caliphs were seen by the proto- and later gadis as providing a good
example to follow, but this was not because of royal edicts or intrusive
policy. The occasional invocation, or even application, of a caliph’s sunna
was an entirely private act, the free choice of a gad? or a scholar. On the
other hand, caliphal orders enjoining a judge to issue a particular ruling
were a rare occurrence and ephemeral to boot. Such orders did not
represent “secular” or “royal” law as opposed to religious law, but rather
a different interpretation of the same sources of authority. In such cases,
caliphs were themselves pronouncing on law as jurist-gadis or acting on
the advice of legal specialist or gadrs sitting in assembly with them. Thus,
the proto-gadr was principally a government administrator who acted
largely according to his normative understanding of how disputes should
be resolved — guided, as he was, by the force of social custom, Quranic
values and the established ways of the forebears (sunan madiya).

The early caliphs, on the other hand, saw themselves as equally subject
to the force of these sunan and the then dominant religious values. True,
they were God’s and the Messenger’s deputies on earth, but they were
distinguished from other world leaders by the fact that they acted within
the consensual framework of a distinct and largely binding social and legal
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(though not always political) fabric. Like their predecessors — the Arab
tribal leaders and even Muhammad himself — they viewed themselves as
part not only of their communities but also, and primarily, of the social
and political customs that had come down to them across the generations
and from which they were unable to dissociate themselves, even if they
wanted to. The proto-gadis’ relative judicial independence was therefore
due to the fact that social, customary and evolving religious values gov-
erned all, but were no more known to, or incumbent upon, the caliph than
his judges. If the judges queried the caliphs with regard to difficult cases, it
was also true that the caliphs queried the judges. That knowledge of the
law — or legal authority — was a two-way street in the early period is
abundantly clear; the caliph of Islam was far from an exclusive source of
law, and not even a distinct one. Rather, his legal role was minimal and
partial, mostly enmeshed — and selectively at that — in the body of exem-
plary precedent that Muslims came to call sunan (but not Sunna, later to
become the preserve of the Prophet alone).

The emergence, after the 80s/700s, of a class of private legal specialists,
signaled a new phase in Islamic history, one characterized by the spread-
ing in Muslim societies of a new religious impulse accompanied by an
ascetic piety that became the hallmark of the learned religious elite in
general and of the jurists (fugaha’) and later mystics in particular.” The
importance of this piety in Muslim culture cannot be over-emphasized,
either at this early time or in the centuries that followed. If anything, its
increasing force was to contribute significantly to later developments. Yet,
even in this early period, ascetic piety took many forms, from dietary
abstinence to abhorrence of indulgent lifestyles (with which the middle
and later Umayyad caliphs were, with some exceptions, partly associated).
Above all, this piety called for justice and equality before God — the very
emblem of Islam itself.

By the end of the first century and the beginning of the second, it had
become clear that a wedge existed between the ruling elite and the emerg-
ing religio-legal class. This wedge was to make itself evident with two
concurrent developments, the first of which was the spread of a new
religious ethic among the ranks of the legal specialists, who increasingly
insisted upon ideal human conduct driven by piety. In fact, it is nearly
impossible to distinguish this ethic from the social category of legal
scholars, since the scholars’ constitution was, as we have said, entirely
defined by this ethic of piety, mild asceticism and knowledge of the
law and religion. The second wedge was the increasing power and

2 On this important theme, see Hurvitz, “Biographies and Mild Asceticism.”
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institutionalization of the ruling elite, who began to depart from the
egalitarian forms of tribal leadership known to the early caliphs and
according to which they had conducted themselves. Whereas the Caliph
‘Umar I, for instance, led a life that many Arabs of his social class enjoyed,
and mixed with his fellow believers as one of them, the Umayyad caliphs
lived in palaces, wielded coercive powers, and gradually but increasingly
distanced themselves from the people they ruled. This gap was further
increased by the growth in the size of Muslim populations. Thus, while
earlier, smaller communities were easily accessed by the ruler, the later
communities were large enough to prevent him from forging personal
alliances and ties at a local level.

The religious impulse, permeated with ethical and idealistic values and
inspired and enriched by the proliferation of the religious narratives of the
story-tellers and traditionists, began to equate government and political
power with vice and as infested with corruption as the religious impulse of
the pious was virtuous. This attitude originated sometime around the end
of the first century (c. 700-715 AD), and was reflected in the multitude of
accounts and biographical details speaking of appointments to the office of
judgeship. As of this time, and continuing for nearly a millennium there-
after, the theme ofjudicial appointment as an adversity, even a calamity, for
those so designated became a topos and a recurring detail of biographical
narrative. Jurists are reported to have wept — sometimes together with family
members — upon hearing the news of their appointment; others went into
hiding, or preferred to be whipped or tortured rather than accept office.’

Suspicion of political power and of those associated with it was so
pervasive that the traditionists — and probably the story-tellers amongst
them — managed to find a number of Prophetic traditions that condemned
judges and rulers alike, placing both ranks in diametrical moral and
eschatological opposition to the learned, pious jurists. On the Day of
Judgment, one tradition pronounces typically, the judges will be lumped
together with the sultans in Hellfire, while the pious jurists will join the
prophets in Paradise.* Yet, this profound suspicion of association with the
political did not mean that the legists predominantly refused judgeships,
nor even that they did not desire them. In fact, by and large, they accepted
appointment and many junior legists must even have viewed it as a high
point in their careers. At the same time, the ruling elite could not dispense

3 Dhabhabi, Siyar, IV, 534; Waki, Akhbar, 1, 26; 111, 25, 37, 130, 143, 146, 147, 153, 177,
184, and passim; Ibn Sa‘d, Tabagar, VII, 183; Ibn Khallikan, Wafayar, 11, 18; III, 201, 202;
Zaman, Religion, 78 ff.

4 Al-Shaykh al-Nizam, al-Fatawa al-Hindiyya, I11, 310; Ibn Khallikan, Wafayat, 11, 18. On
actual refusals to serve in the judiciary, see Kozlowski, “Imperial Authority,” 356 and
sources cited therein.
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with the jurists, for it had become clear that legal authority, inasmuch as it
was epistemically grounded, was largely divorced from political authority.
Religion and, by definition, legal knowledge had now become the exclu-
sive domain of the jurist, the private scholar. It is precisely because of this
essentially epistemic quality that the ruling elite needed the legists to fulfill
the Empire’s legal needs, despite its profound apprehension that the
legists’ loyalties were not to the government but to their law and its
requirements, which frequently conflicted with the views of the ruling
class. But the fact remained that each side needed the other, and thus both
learned to cooperate — and cooperate they did.

Many legists were paid handsome salaries when appointed to a judge-
ship, but they also often received generous grants as private scholars.
Throughout the second/eighth century, the remuneration for judicial
appointments was steadily on the increase, reaching by the end of the period
levels of income that made judgeships in large cities highly coveted.” The
qadis, however, were not alone in benefiting from government subsidies.
The leading private scholars were no less dependent on the government’s
financial favors,® and this, as we shall see, was for a good reason.

The rulers, on the other hand, were in dire need of legitimization, which
they found in the circles of the legal profession. The latter served as an
effective tool for reaching the masses from whose ranks they had emerged
and whom they represented. As we will see in more detail later in the
chapter, it was one of the salient features of the pre-modern Islamic body-
politic (as well as of those in Europe and the Far East) that it lacked
control over the infrastructures of the civil populations it ruled. Jurists
and judges emerged as the civic leaders who, though themselves a product
of the masses, found themselves, by the nature of their profession,
involved in the day-to-day running of civic affairs. We have seen that the
gadis were not only justices of the court, but the guardians and protectors
of the disadvantaged, the supervisors of charitable trusts, the tax collec-
tors, the foremen of public works, and the informal mediators in social
and family quarrels.” They resolved disputes, both in the court and out-
side it, and established themselves as the intercessors between the pop-
ulace and the rulers. Even outside of the courtroom, jurists and judges felt
responsibility toward the common man, and on their own frequently
initiated action without any formal petition being made.® As a product
of their own social environment, the legists’ fate and worldview were
inextricably intertwined with the morality and interests of their societies.

> Waki‘, Akhbar, 111, 233, 235, 242; Kindi, Akhbar, 421, 435.
¢ Ibn Khallikan, Wafayat, 111, 315. 7 See also chapter 4, sections 2 and 3.
8 Ibid., 111, 203-04; Kindi, Akhbar, 440.
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Hence the religious scholars in general and the legists in particular were
often called upon to express the will and aspirations of those belonging to
the non-elite classes. They not only interceded on their behalf at the
higher reaches of power, but also represented for the masses the ideal of
piety, rectitude and fine education. Their very profession as Guardians of
Religion, experts in religious law and exemplars of the virtuous Muslim
lifestyle made them not only the most genuine representatives of the
masses but also the true “heirs of the Prophet,” as one Prophetic kadith
came to attest.” They were the locus of legitimacy and of religious and
moral authority. A pious and erudite man could attract adulation by virtue
of his piety and erudition, whereas a caliph could do so only by the threat
of coercion. Thoroughly familiar with the ways of earlier caliphs, like Aba
Bakr, Umar I and ‘Umar II, the later Umayyad and early ‘Abbasid caliphs
realized that brute power could not yield legitimacy, which they were
striving to attain. Legitimacy lay in the preserve of religion, erudition,
ascetic piety, moral rectitude, and, in short, in the persons of those men
who had profound knowledge of, and fashioned their lives after, the
example of the Prophet and the exemplary forefathers. Thus, the caliphs
ab initio understood that, inasmuch as the pious scholars needed their
financial resources, they in turn needed the scholars’ cooperation, for the
latter were the ruler’s only source of political legitimacy.

Increasing Islamicization among the masses, and the legitimacy with
which the legal scholars were invested, left the caliphs no option but to
endorse a religious law whose authority depended on the human ability to
exercise hermeneutic. Those who had mastered this science were the
jurists, and it was they and their epistemological and juridical domains
that set restrictions on the absolute powers of the rulers, be they caliphs
or provincial governors. When the Persian secretary Ibn al-Muqaffa‘
(d. c. 139/756) suggested to the ‘Abbasid caliph that he, the caliph, should
be the supreme legal authority, promulgating laws that would bind the
courts, his suggestion was met with complete disregard.'® For while his
proposal insinuated that legal authority could have been appropriated by
the caliph — in keeping with the ancient Persian ways of governance — the
fact that nothing whatsoever came of it is a strong indication that the
jurists’ control over the law was, as before, inviolable. The legal specialists
and the popular religious movement that had emerged by the 130s/750s
were too well entrenched for any political power to expunge or even

° Ibn ‘Abd al-Barr, Jami<, 1, 34.
10" A fine analysis of this proposal may be found in Zaman, Religion, 82-85. See also Goitein,
“Turning Point,” 120-35.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:27:29 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.005
Cambridge Books Online © Cambridge University Press, 2014




132 The pre-modern tradition

replace them. Indeed, it was precisely this movement and its representa-
tives that drove the wedge between religious authority and political power.

Later epistles and treatises written in the way of advice to the caliphs
confirm the ascendancy of religious law as represented by the jurists
and their social and hermeneutical authority. No longer could anyone
propose a caliphal appropriation of legal power. In the letter of ‘Anbari
(d. 168/785) to the Caliph al-Mahdi and in Abu Yusuf’s (182/798) treatise
to Hartuin al-Rashid, the subservience of the caliph to the religious law and
to the Sunna is a foregone conclusion.'' The caliph and the entire political
hierarchy that he commanded were subject to the law of God, like anyone
else. No exceptions could be made. The raison d’étre of the caliph himself,
and the caliphate with him, was to enforce the religious law, not to make it.

Yet, ‘Anbari and Abu Yusuf did not conceive of themselves or of their
profession as adversaries of the caliphs. Their writings clearly exhibit the
cooperation that the jurists were willing to extend to the rulers; both authors
were financially dependent on the caliphs, although both also hailed from a
background entirely defined by religious law and religious morality. This
cooperation, coupled with the realization that rulers too, not so long ago,
were counted among the ranks of jurists, justified ‘Anbari and Abt Yisufin
their decision to treat the caliphs as peers of legists and judges. Their
writings call on the caliphs to act as guides to their judges when faced
with difficult cases, a measure not only of the role that the legal scholars
wanted to assign to caliphs as religious leaders but also of the caliphs’ need
to portray themselves as legitimate rulers standing guard over the supreme
law of God. Itis clear then that in the legal sphere the caliph did not act with,
or think himself to embody, an authority superior to that of the jurists, be
they judges appointed by him or private legal scholars. If the caliph occa-
sionally involved himself'in resolving legal problems, he did so on a par with
the legists, and not as one superior to them in their roles as judges and
jurists. His engagement was an integral part of, and no more than a supple-
ment to, the legists’ professional and hermeneutical activities. The result
was not a struggle over religious authority, where the caliphs competed with
the legal scholars, for the caliphs did not challenge the legal scholars in their
own domain of competence. Rather, caliphal engagement in the law rep-
resented an effort to gain political legitimacy through a demonstration of
juristic competence that the jurists and the early caliphs (who were set up as
a model to be emulated) possessed.

As caliphs increasingly grew detached from what had become a speci-
alized field oflegal knowledge, they were expected to surround themselves

11 Zaman, Religion, 85-100.
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with competent jurists who would assist them in addressing difficult legal
matters. This, being conducive to their legitimacy, they duly observed in
practice. So whereas the earliest caliphs could acquire legitimacy by virtue
of their own knowledge of the law, it later became necessary to supple-
ment the caliphal office with jurists who routinely sat in royal courts (jalasa
Sfisuhbati al-‘ulam@) and who, in effect, constituted the legitimacy that the
caliphs (and later all sultans and emirs) desperately needed. In these
royal—juristic assemblies, not only were matters of religion, law and liter-
ature discussed, but so were scholarly disputations (munazara) held
between master-jurists.'? Almost every caliph of the second, third and
fourth centuries was known to have befriended the fugah@, and later emirs
and sultans did much the same.'?

The privileges and favors the jurists acquired not only brought them
easy access to the royal court and to the circles of the political elite,'* but
also rendered them highly influential in government policy as it affected
legal matters, and perhaps in other matters of state. Beginning in the
middle of the second/eighth century, almost all major judicial appoint-
ments were made on the recommendation of the Chief Justice at the royal
court or the assembly of jurists gathered by the caliph, or both. And when
the provincial governor wished to find a qualified judge, he too sought the
advice of jurists.'® Some jurists, throughout Islamic history, were immeas-
urably influential in legal as well as political matters.'®

Caliphal patronage of the jurists and of their assemblies at the royal
court was one source of garnering legitimacy. Another was caliphal par-
ticipation in the pilgrimage to Mecca, which almost invariably involved
the company of distinguished legal scholars. And when a leading jurist
died, the funeral prayer was performed by the caliph himself (just as it was
normally the distinguished jurists who performed this prayer when a
caliph died). Moreover, the caliphs continued to display an interest in
religious learning in an attempt to maintain the image of erudition for
which some early caliphs were known. Thus, they dabbled in legal matters
and studied and memorized hadith that were usually effective as tools of
legitimization when cited in courtly audiences.'”

12 T ater to become a specialized field on its own, generating much writing and theory. See
generally Hallaq, “Tenth—Eleventh Century Treatise,” and Miller’s dissertation, “Islamic
Disputation Theory.”

13 Waki', Akhbar, 111, 158, 174, 247, 265, and passim; Ibn Khallikan, Wafayar, 11, 321, 322;
111, 204, 206, 247, 258, 389; Kindi, Akhbar, 388.

4 Tn addition to the sources cited in the preceding note, see Baghdadi, Tarikh, IX, 66.

15 Kindi, Akhbar, 393.

16 An example of this is the career of Yahya b. Aktham b. Sayfi (d. 242/856). See Ibn
Khallikan, Wafayar, 111, 277 ff.

17 Baghdadi, Tarikh, IX, 33, 35-6; Zaman, Religion, 120-27.
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All this, however, cannot mask the fact that there always remained points
of friction between political power, secular power and religious law. The
relationship between the two was constantly negotiated, and it was never
devoid of sporadic challenges mounted by the ruling elite against, not the
law, but its application by its representatives.'® Such challenges seem to
have occurred mostly at the provincial and periphery courts, but the caliphs
themselves also appear, on rare occasions, to have interfered in the judiciary
and the judicial process.'® Yet, if these anecdotes illustrate caliphal abuses
of the law, they are still exceptions to an overwhelming pattern, displayed in
the sources, of caliphal reluctance to overstep their limits in judicial inter-
vention. Thus, when the Caliph Abu Ja‘far al-Mansur (r. 136-58/754-75)
wrote to his Basran judge, Sawwar, with regard to a case, the latter treated
the caliph’s request (the details of which we do not know) as legally
unwarranted and thus dismissed it. Offended by this verdict, Mansir
resorted to threats, but never acted upon them, for an advisor or a confidant
of his is reported to have told him: “O Commander of the Faithful,
Sawwar’s justice is, after all, an extension of yours.”?° The moral imper-
ative, as we shall see later, was integral to the ethic of caliphal governance,
for supreme power morally required unbounded forbearance.

That the caliphal office was thought to uphold the highest standards of
justice according to the holy law was undeniable, and the caliphs them-
selves felt such responsibility, generally conducting themselves in accord-
ance with these expectations.?! Inasmuch as the law in and of itself
possessed authority, the caliph and his office were seen not only as another
locus of the holy law, but also as its guarantor and enforcer. As a rule, the
caliphs and their provincial representatives upheld court decisions and
normally did not intervene in the judicial process. They generally com-
plied with the law, if for no other reason than in order to maintain their
political legitimacy, represented in their subservience to the commands of
the religious law. In other words, their compliance stemmed from their
acceptance of religious law as the supreme regulatory force in society,
coupled with the conviction that they were in no way rivals of the religious
legal profession. Instances of judges deciding in favor of persons who
litigated against caliphs and governors are well attested in the literature,
with the caliphs and governors accepting and submitting to such verdicts
in the vast majority of cases.?? The literary accounts suggest that even the

18 For instances of this challenge, see Kindi, Akhbar, 328, 356, 367; Waki‘, Akhbar, 111, 232.

19 Kindi, Akhbar, 410-11; Waki‘, Akhbar, 111, 271-72.

20 \Waki<, Akhbar, 11, 60. 2! Ibid., I1, 59.

22 See, e.g., Ibn Khallikan, Wafayar, 111, 392; Ibn ‘Abd Rabbih, al-Igd al-Farid, 1, 38-48;
‘Asqalani, Raf* al-Isr, 508.
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highest political and military offices in the land found it necessary to resort
to the law and to submit to its (sometimes lengthy) procedures, even when
they easily could have accomplished their ends through sheer coercion.

From the early Umayyads until the later Ottomans, Islamic political
culture displayed a particular, if not unique, pattern of governance. As a
rule, monarchs and their lieutenants acted with remarkable fairness and
justice when arbitrating disputes and conflicts to which they were not
parties. Their occasional infringements were usually associated with, and
limited to, cases in which their own interests were involved. Although this
in no way means that encroachment occurred whenever such interests
were present, it does suggest that whenever rulers staked their interest in
the judicial process, they had to weigh their overall gains and losses. To
have accomplished their ends through coercion would have meant that
their legitimacy had failed the test. On the other hand, total compliance
with the law at times meant that their quest for material gain or will to
power would be frustrated. It was this equation that they attempted to
work out and balance carefully, at times succeeding but at others not. The
post-formative centuries of Islamic history suggest that rulers generally
preferred to maintain an equation in favor of compliance with the religious
law, since compliance was the means by which the ruling elite could
garner the sympathies, or at least tacit approval, of the populace.

Yet, compliance with the law was a relatively passive act, insufficient on
its own to promote and augment the much coveted goal of political
legitimacy. As it happened, the sphere of legal education proved to be
fertile ground, allowing the ruling dynasties not only to garner legitimacy
but also to implement, during the nineteenth century, fundamental and
everlasting changes in the legal system. It is to legal education then that we
now turn.

3. From halaqa to madrasa

The informal financial patronage offered to the legists during the early
period was in due course to be systematized and institutionalized. It so
happened that the law college (madrasa) became the chief means by
which the legists were coopted by the ruling elites. The fairly sudden
appearance of the madrasa on the scene and its rapid diffusion make it
impossible to imagine the legal and educational history of Islam with-
out the presence of this institution. Similarly, it is impossible to make
sense of the demise of Islamic law during the modern period without
taking into account this educational institution. Yet, as a legal and
educational institution, the madrasa continued to operate in ways thor-
oughly rooted in the pedagogical tradition that had existed prior to its
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appearance. This tradition was represented in the halaga, at once a
pedagogical, legal and sociological phenomenon. The kalaga was in effect
the engine that ran legal education; indeed, the madrasa would not have
been viable had it not been for the existence of the kalaga.

The halaga’s origins must have been tribal, functioning as the norma-
tive form of assembly for members of the clan or tribe. As such, it may
have been brought by the Peninsular Arabs to the garrison towns of Iraq,
Syria and Egypt, where the assemblies moved from the chief’s tent to the
central mosque. Just as tribal affairs had been the subjects of discussion in
these halaga assemblies, in the garrison towns it was now the affairs of the
religious communities that became the focus of discussions and debates.
The first discussions about law that were ever to arise in Islam occurred
precisely within these /alagas. Those individuals who distinguished them-
selves as knowledgeable about law attracted audiences who listened to
them discoursing on matters related to sunan, sira and various types of
stories (gisas) displaying proper exemplary conduct (again: sunna) as their
main theme. It was from these circles (literally: halaga) that the legal
specialists of the end of the first century emerged (see chapter 1); and it
was these circles that continued to serve as the chief fora of Islamic
pedagogy. Beginning as early as the second/eighth century, the circle
began to spread to Iran and Transoxiana in the east, and North Africa
and Andalusia in the west. Later, it was to spread into all regions and
towns that adopted Islam, from Mogadishu to Aceh.

A remarkable setting, the kalaga began as a slightly open circle.?* At the
deep end of its circumference and facing the opening that formed its
entrance sat (jalasa) the tribal chief and, later, the legal specialist or the
law professor. The point of entry was at times left vacant, so as to allow
people to join. Generally, the farther the students sat from the professor,
the less advanced they were deemed to be. Beginners sat in the rear rows,
when the circle was formed of more than one row. A student who showed
rapid progress would be moved to a position closer to the professor. It was
at times the case that delinquent students would be moved (or themselves
take the initiative of moving) to the back.?*

Just like its tribal predecessor, the pedagogical falaga manifested a
certain hierarchy, where the professor would be flanked by his senior
students who themselves would soon become teachers or legal specialists
of some sort. At times, they were accomplished scholars in other fields,
attending the halaga in order to gain mastery in law. These advanced
students also functioned as teaching assistants (mu‘ids; lit. repetitors). In

23 Pedersen, Arabic Book, 26.  >* Ephrat, Learned Society, 77.
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short, the early halaga reflected a graded hierarchy that, at its highest
point, began with the professor and moved away from him, on both
sides of the circle, to the less advanced students. The most remarkable
feature of this circular hierarchy was the perfect continuity between the
teacher and students. There was, in other words, no pedagogical rupture
between teacher and student, but rather a graded, transitive continuity.
The teacher was the epistemological pinnacle, the advanced students his
subordinates, and the less advanced students, the subordinates of the
latter. In due course, we will see how later — albeit minor — changes in
the physical constitution of the halaga reflected fundamental changes in
both legal education and, indeed, the legal profession as a whole.

Until about the eighth/fourteenth century, the Zalaga exhibited an
intimate relationship between professor and students, especially advanced
ones. The professor was not merely a teacher of a technical science, as
modern university professors are. He was an educator, a companion, a
supporter and a moral mentor. Instilling a deep sense of morality based on
the concept of ‘adala (rectitude) was as much part of the curriculum as any
substantive subject (if there was ever a curriculum in our sense of the
word). As we shall see in the next chapter, the application of law presup-
posed a system of social morality, a system upon which the efficacy of law
depended and from which it could not be separated. The professor,
among others, cultivated in the student the elements of this moral system.
Professor—student relationship was often akin to that of father and son,
and many students not only resided in, and dined at, the homes of their
professors but married their daughters too. And it was precisely this
institution of marriage that fostered close ties between the ulama in one
city or region and between and among them in distant locales. A remark-
able case in point are those networks that developed through the pesantren
over the expanses of Sumatra, Java and Madura, and between these and
the (geographically distant) scholarly communities of the Hejaz.?’

The intimate relationship between professor and student was exempli-
fied in the concept of suhba (companionship),>® a central pedagogical and
social institution in Islam. Generally cultivated over many years, suhba
signified a close personal and intellectual companionship between student
and teacher, or between any two or more scholars. To obtain, there had
to be mulazama, a long-term association involving study and “sitting
together.” Modeled after the suhba between the Prophet and the many
individuals who befriended and supported him (collectively known as the
Sahaba; the Companions), the later suhba meant a life-long intellectual

25 See, for example, van Bruinessen, “Tarekat and Tarekat Teachers,” 91-118.
26 Chamberlain, Knowledge and Social Practice, 120-22.
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friendship that crossed over rank. Suhba could exist between a professor
and a student, but it could also be established between two scholars of
equal rank who could learn from each other in terms of their respective
fields of specialization.?” Thus, a professor leading a halaga of hadith or
Quranic exegesis might well be a student in a zalaga of law, and vice versa.

The halaga, as with all aspects of Islamic education, was a highly
informal entity. There was no administrative process of admission beyond
the need to obtain the professor’s oral permission to join. Nor was there
any restriction on the size of the %alaga, or on who could join. There is no
evidence of any kind in our sources to show that social or economic
background or ethnic origin played a role in admission to halagas.
Indeed, the halaga was an open forum, even for transient students as
well as passers-by. Most legal halagas were small, not exceeding twenty
or thirty students, but those led by distinguished jurists and professors
were said to have been exceptionally well attended, at times attracting
three or four hundred students.”® Halagas of hadith generally attracted
much larger audiences, but this subject was not considered a “graduate”
or advanced discipline, as law was.

Nor was there any unity in the “curricular” structure between one %alaga
and the next. Each professor was free to teach the treatises of his choice, a
freedom later mildly restricted by the appearance of authorized texts that the
four schools produced over time. Although any type of treatise — of any
length — could be taught, abridgments (mukhrasars) were generally preferred
after the fifth/eleventh century when they became abundant. Some of these
abridgments were specifically produced by professors for teaching purposes,
their intent being to sum up figh doctrine by invoking legal principles and
alluding to “cases” that supported these principles. The professor explained
the terse statements of the mukhtasar by appealing to the large compendia
and farwa collections on which these abridgements were based. The students
had to memorize the mukhtasar, not for its own sake but as an outline of the
law embedded in the comprehensive and extensive works. The professor’s
function in the /alaga was to make the abridgment intelligible and compre-
hensible. Repetition and further explanation of the day’s lesson were per-
formed by the mu%d after the professor had left the halaga. The mu%d also
listened to the students recite what they had learned, his task being to ensure
that the lesson was understood before the next salaga was held.

The teaching was manifestly oral. The student did not read the work for
himself in silence but listened to the professor, who would recite the work

27 See, generally, Berkey, Transmission of Knowledge, 34-3T; Jacques, Authority, Conflict and
Transmission, 120-39.
28 See, e.g., Ibn Khallikan, Wafayar, 11, 81.
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for all to hear. This reading was accompanied by commentary, the true
contribution of the teacher. Learning was also conducted on the initiative
of the student: he read the work out loud before the professor, who
queried him on difficult points. The two processes of instruction were at
times combined. A professor might teach his students a text he had
authored himself, and the students would write down the lectures, thereby
producing a copy of the book. Reading the copied text back to the
professor constituted a process of certification that ensured that the
work conformed in every detail to the demands of the professor. While
this process constituted an integral part of the activity of publishing
(namely, making copies of an author’s work accessible to the public), it
was often an important ingredient in advanced legal education. The last
stage of this education was the writing of the za%iga, a dissertation or
“commentary” that showed the mastery of the student in a specialized
field of law. One of the most monumental ra%igas was Abt Hamid
al-Ghazali’s Mankhul, an usul al-figh treatise that he wrote under the
distinguished jurist and theologian Imam al-Haramayn al-Juwayni.

The course of study in the kalaga culminated in the yaza, a license
amounting to a diploma. Literally meaning “permission,” the 7jaza repre-
sented the teacher’s certification that a student had mastered and, therefore,
could transmit a particular text. Thus, legal education was largely about
reading, writing and transmission of texts through memorization, though
transmission had at its core the fundamental task of maintaining the legal
authority of the school (madhhab). Such a license might attest to the ability
of the student merely to transmit the book, or it might also confirm his
competence to teach it to students. Advanced students who had accumu-
lated several 7jazas, especially in the books of the madhhab, were awarded
y7azas to teach (zadris), to issue farwas or to engage in scholarly disputation
(munazara), three of the most advanced gjazas that could be obtained.

Yet, the halaga was also a place where farwas were issued and where
legal disputation between scholars was conducted. Oftentimes, a profes-
sor held a halaga for teaching, to be followed by another %alaga for issuing
farwas or for “sitting” as a judge to adjudicate disputes. Thus, a jurist’s
halaqa reflected his juridical competences, for when he engaged in all
these roles he would be said to wear many hats, so to speak. Accomplished
jurists could attain the highest ranks in their profession by combining
four roles: namely, those of teaching, issuing farwdas, writing legal works
(zasnif), and sitting as judges.? Students in a teaching halaga might go on
to join the next Zalaga of their professor over which he would preside as

2% A detailed treatment of these roles may be found in Hallaq, Authority, 167-74.
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judge. At times they sat in the audience as observers, but at others they
might act as scribes or as witnesses (shuhid) attesting to the court proce-
dure. These same students might still be present at the next zalaga, held
for issuing farwas, and their participation was one way in which they would
gain, from their professor-cum-mufti, experience in the art of #fza’. It is
thanks to these students that we have numerous useful farwa collections of
distinguished jurists, for it was they who recorded and “published” such
collections on behalf of their masters.>° Thus, the informality of the halaga
also permitted the integration of apprenticeship in a variety of legal sub-
fields, for apprenticeship was the standard method of acquiring skills in
any craft or profession.

The halaga was therefore the established forum of legal education in
Islam and its locus was usually the mosque or grand mosque, although
homes less frequently hosted such an activity. Every grand mosque hosted
numerous Zalagas, some dedicated to the study and disputation of law,
and others to grammar, adab literature, Quranic exegesis, kadith, logic,
medicine, mathematics, astronomy and other subjects. Fustat’s Mosque
of ‘Amr, for instance, hosted forty halagas in around 700/1300.>! A
professor might teach one, two or more subjects, usually in different
halagas. Some professors were known to hold kalagas in more than one
mosque, but whatever specific subject they taught was restricted to a
single halaga session. Thus, it was in the very nature of the halaga to
offer instruction in a specialized field of knowledge, or to involve a specific
activity, such as issuing fazwds or disputing legal doctrine.>?

For centuries, therefore, the kalaga — as a set of pedagogical, social and
moral relationships between professor and students — defined Muslim
education. It was and remained until the nineteenth century the only
Islamic form of imparting and receiving knowledge, despite the introduc-
tion of the madrasa. The latter, it must be emphasized, did not constitute a
new form of education but rather bestowed on the %alaga an external legal
framework that allowed pedagogical activity to be conducted under the
auspices of endowments. The madrasa, in other words, affected neither
the curriculum of the kalaga nor its modalities in transmitting knowledge.
It was the professor, not the madrasa, who decided the curriculum, and it
was he who continued to have an exclusive monopoly over the granting of
yazas. The pre-modern madrasas, as “institutions” that possessed no
juristic personality, bestowed not a single 7jaza.

The embryonic stages of the madrasa appear to have developed toward
the end of the second/eighth century, when provisions and salaries began

30 Hallaq, “From Farwas to Furi‘,” 43.
31 Berkey, Transmission of Knowledge, 86; Makdisi, Rise, 20. 2> Makdisi, Rise, 12-16.
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to be made in favor of the staff of certain mosques, including the profes-
sors who taught law there. Once professors began to receive salaries, it
meant that students were exempted from whatever “tuition” they used to
pay. Soon thereafter, some mosques were enlarged to include dormitories
for transient students and even for the professors themselves. Eventually,
the salaries, tuition, shelter and food were paid by endowments (wagf).
The madrasa, the last stage of this development, came to meet all the other
needs of professors and students, and this included an endowed, fully
furnished building for the meeting of Zalaqas, sleeping quarters for staff
and students, food, a library, paper, ink and much else.”?

The early stages of this development appear to have occurred in
Khurasan where, in addition to endowing mosques, private homes host-
ing legal halagas were converted into hostels for transient scholars and
students.’® From Khurasan, the idea of such endowments spread
throughout the eastern domains of Islam during the Samanid period
(ending in 395/1005), southward during the rule of the Ghaznawids,
and then westward during the dominion of the Saljugs. The founding in
Baghdad of eleven imposing madrasas during the second half of the fifth/
eleventh century by the Saljuq vizier Nizam al-Mulk (455-85/1063-92)
was in fact the most significant event that brought the madrasa onto the
center stage of Islamic history.

By the end of the sixth/twelfth century, Baghdad could claim more than
thirty madrasas on its eastern side alone, and at least a few more on the
western side.?® Egypt’s first madrasa may have been established in Fustat
as early as 491/1097, but Saladin (r. 564-89/1169-93) appears to have
been the first to found madrasas on a scale similar to that of Baghdad’s
Nizamiyyas. By the time the Mamliuks came to power in the middle of
the seventh/thirteenth century, Cairo had thirty-two madrasas, and
Alexandria could claim several more.>® According to one count, Cairo
would increase its madrasas to seventy-three by the early ninth/fifteenth
century.’’ At the end of the eighth/fourteenth century, there were thirteen
madrasa endowments in Ottoman Edirne and twenty-five in Bursa. By the
end of the tenth/sixteenth century, Edirne had increased its share of
madrasas to thirty-one and Bursa to thirty-six, while Istanbul claimed
142. By 1869, the active madrasas of Istanbul had reached, by the
lowest estimate, 166, with no less than 5,370 students.>® Altogether, the

33 Ibid., 31,32. 3% Lapidus, History, 165. >° Ephrat, Learned Society, 30.

36 Berkey, Transmission of Knowledge, 8-9. 37 Ibid., 45.

38 According to Zilfi, Politics of Piety, Istanbul had 120-200 madrasas in the eleventh/
seventeenth century, a number that was to increase dramatically over the next century.
By Zilfi’s estimates, nineteenth-century Istanbul would have claimed somewhere around
300 madrasas.
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madrasas of the Ottoman Balkans numbered in the hundreds, and by
the twelfth/eighteenth century, the city of Bukhara could boast over 110
madrasas>° while Safavid Isfahan reportedly had forty-eight.*® In short, by
the middle of the eighth/fourteenth century, the madrasa had reached all
corners of the Muslim world, from Kilwa in Somaliland to Transoxianian
Bukhara and Malacca in the Malaysian Peninsula. Three centuries later,
the madrasas numbered in the thousands.

The significance of this astounding proliferation of madrasas will be
addressed later. But in order to appreciate fully the meaning and ramifi-
cations of this increase, especially in light of modern reforms, it would be
better to dwell further on the nature and constitution of the madrasa.
Pedagogically, the most fundamental ingredient of the madrasa was its
halaqa, that feature which had preceded the madrasa and coexisted with(in)
it throughout the entire history of Islamic education. Physically, the
madrasa was constituted of a building that at times was the mosque itself,
but at others was a special structure built as an annex to a mosque. The
khan, in effect an inn, was also built in the vicinity of the mosque, separate
from the madrasa, but at times it constituted a part of the annex that was
the madrasa. Yet, the halaga and the buildings, and even the wealth that
was needed to sustain them, were not enough in themselves for “raising
up” a madrasa. This was because fundamental to the entire enterprise was
the law and practice of wagf, a defining aspect of the cultural and material
civilization of Islam.

The law of wagf, therefore, represented the glue that could bind the
human, physical and monetary elements together. Essentially, wagf was a
thoroughly religious and pious concept, and as a material institution it was
meant to be a charitable act of the first order. One gave up one’s property
“for the sake of God,” a philanthropic act which meant offering aid and
support to the needy. The promotion of education, especially of religious
legal education, represented the best form of promoting religion itself. A
considerable proportion of charitable trusts were thus directed at madra-
sas, although wagf provided significant contributions toward building
mosques, Sufi khangahs, hospitals, public fountains, soup kitchens, trav-
elers’ lodges, and a variety of public works, notably bridges. A substantial
part of the budget intended for such philanthropic enterprises was dedi-
cated to the maintenance, daily operational costs and renovation of wagf
properties. A typical wagqf consisted of a mosque and rental property
(e.g., shops), the rent from which supported the operation and mainten-
ance of the mosque.

3% Lapidus, History, 428.  *° Chardin, Voyages, 82; Cole, Sacred Space, 59.
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Once the founder (wagif) alienated his or her property as a wagf, the act
was legally deemed irrevocable, entailing as it did the complete transfer of
the right to ownership from the hands of the wagif to those of God. The
purpose, after all, was to do good “for the sake of God.” Once alienated,
the property could not be bought, sold, inherited, gifted, mortgaged or
transferred in any other manner. The only exception was when the prop-
erty ceased to serve its intended purposes. Only then was it permissible to
sell it in order to purchase another, usually equivalent, property (iszzbdal)
that would serve the same purpose.*! The property was usually immov-
able, but some movables, such as books, were at times the object of wagfs.
In fact, as a rule, libraries constituted an essential part of endowed
madrasas. Immovability was more a matter of practice than a point of
law, and the fact that practice was at times confused with law says much
about the Muslim preference for immovable property. Legally, the prop-
erty must not be perishable in the sense that it should be “something
whose benefit is long lasting,”*? a category under which were subsumed
such items as agricultural tools and cooking wares.

The law granted the wagf founder extensive freedoms in setting up the
trust, the assumption being that one has virtually unlimited rights over
one’s own property. Since the assumed purpose of endowments is charity
and piety, the founder, as long as he or she intended to perform a
philanthropic act, had unrestricted rights in specifying the conditions by
which the wagf should operate. He appointed trustees (mutawallis) to
manage the property, designated beneficiaries, and determined the ratio
of benefit for each beneficiary. He could appoint himself or a member of
his family as the trustee of the wagf and could stipulate that he and/or one
or more of his descendants could alter, in the face of changing circum-
stances, the terms of the wagqf deed (wagqfiyya). However, once the deed
was certified and witnessed (usually before a judge), the founder could no
longer effect any substantive changes to its stipulations. If, for instance, he
failed to include in the original deed a provision to the effect that he, or a
descendent, had the future right to alter the terms of the endowment, then
he and the wagfitself were, once and for all, bound by the stipulated terms.
However, this finality could not stand in the way of the continuing
operation and welfare of the endowment. Thus, if the founder did not
set up a proper administration for the wagf, such as by failing to designate
a trustee or to have a salary paid to a trustee, then the wagf deed remained
valid but a judge had the power to intervene to designate a trustee as well
as an appropriate remuneration. In theory and in practice, the judge had

41 Hanna, “Administration of Courts,” 52.  ** Nawawi, Rawda, IV, 380.
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the ultimate power to supervise and oversee the wagf’s administration,
intervening whenever a situation not covered by the deed arose or when-
ever he felt his intervention was necessary or called for.*?

A doctrine central to our concerns here is the unfettered right of the
founder to reserve the power to appoint himself — and/or a descendant
upon his own death — as a trustee of the wagf.** The centrality of this
doctrine becomes even more apparent when conjoined with the precept
that the trustee himself or herself had near unlimited powers in the
administration of the endowment. He or she could not be dismissed
(even by the founder himself, when the latter was not the trustee) unless
the founder had stipulated in the deed his right or competence to change
trustees. In due course, we will observe the effect of these powers in the
cooptation of the legal profession by the ruling elites, who founded
through wagf the most influential madrasas.

A trustee still could not be dismissed without cause, even if the founder
reserved for himself or herself the right to dismiss the wagf’s officers. In
theory and in practice, the most common valid grounds for dismissal was
embezzlement, which usually involved deriving profit from the wagf
beyond the amount of salary allotted by the deed.*® The administrative
backbone of the endowment, the trustee (indispensable to any wagf) was
required to be of just character and impeccable rectitude (‘adl). This was
the single most important legal requirement. If for any reason this quality
was lost or diminished to any degree, the trustee might be dismissed or
placed in a co-trusteeship with another person of just character.*® In all
cases, the judge had the competence to audit the financial and adminis-
trative functioning of the wagf at any time.

The trustee had the right of rasarruf, namely, of administering the wagf
in a manner by which he might fulfill his or her designated duties, respon-
sibilities and powers. He could appoint assistants or deputies (usually
known as nazirs or mushrifs) to help him in the dispensation of these
responsibilities, the most important of which were: maintenance of the
wagqf properties; appointing and dismissing staff whose duties included
cleaning and repairing; leasing property and collecting rent for the sake of
the beneficiaries and for payment of salaries; farming land and selling its

3 Makdisi, Rise, 36.

4% The Malikite school was, among the four schools, singular in disallowing a founder to
designate himself a trustee. George Makdisi, Rise, 3738, argued that this prohibition led
to the decline of the school in Baghdad and discouraged members of the school from
creating madrasa endowments in North Africa, where the school gained dominance.
Although trustees were also fired on grounds of mismanagement of, or neglecting to
maintain, wagqf properties. See El-Nahal, Judicial Administration, 55.

Makdisi, Rise, 44-45, 54.

45
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produce to generate supporting income; and resolving disputes and rep-
resenting the endowment’s interests in any litigation. In mosque endow-
ments, the function of trustee was frequently conjoined with that of the
imam, and in that capacity the trustee was charged with the added duty of
leading the public prayer.

In view of the eminently charitable purpose of endowments, the most
important responsibility of the trustee was to ensure the procurement of
income so that it could be allocated to the beneficiaries in accord with the
terms of the deed. These terms could specify that the allocation be paid in
the form of either a wage, a gift or alms, each having a different legal effect.
If an employee paid upfront with a lump sum did not complete the term of
his appointment, he would not have to refund the prorated difference of
the remaining portion of the term if his income was deemed a gift or alms.
However, he would have to make a refund if the income was considered a
salary.*’

The charitable nature of the wagf dictated that the rich could not benefit
from charitable endowments, and this was the understanding of the
majority of jurists. A minority of later Shafi‘ites, however, came to approve
of establishing endowments for the benefit of the well-to-do,*® a modifi-
cation of doctrine that appears to have reflected the practice on the
ground.

Drawing near to God (qurba) was certainly the prime motive of many —
if not most — wagf founders.*® The average pious Muslim founded mainly
the smaller, local and less significant endowments. On the other hand,
it was almost a universal pattern that the founders of those major endow-
ments that supported, among other things, madrasas and Sufi zawiyas,
were the rich and powerful, in particular the ruling elite and their retinue.
Their endowments dwarfed not only all other endowments, but even
the large buildings in Muslim cities. An example in point is the madrasa
of the Mamlak Sultan Hasan, built in Cairo at the end of the eighth/
fourteenth century. Of colossal dimensions, it featured a spacious inner
courtyard, flanked by four large halls that hosted the halagas of four
professors, each representing one of the madhhabs. Multistoried edifices
lying between these halls supported other madrasas, each madrasa offering
its students separate accommodation and a mosque. The endowment’s
student population exceeded 500, all but about 100 of whom studied
law. Those who did not specialize in law studied, among other things,

47 Ibid.,58. *® Nawawi, Rawda, IV, 385.
% On qurba and philanthropy in the context of fashioning the moral subject, see Hallag,
“Fashioning the Moral Subject.”
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Quranic exegesis, hadith, language, logic, mathematics and medicine.
Several imams led prayers in the various mosques of the college, and
over a hundred Quran readers maintained an uninterrupted recitation of
the Quran. All building and personnel expenses were paid by endowed
revenues, as were the costs of construction itself. Typically, all major
madrasas included such facilities, not to mention other features such as
primary schools and a tomb chamber for the founder and his family.>°

4. The madrasa and political cooptation of the legal
profession

Clearly, it was the powerful ruling elite that established the most imposing
and prestigious endowments, be these madrasas or otherwise. It is also
true that the colleges endowed by this elite were far fewer in number than
the countless smaller endowments made by Muslim (and non-Muslim)
merchants and less affluent persons.’ Nevertheless, these towering and
awe-inspiring royal buildings outlived the more modest wagfs and, more
importantly, projected the ruler’s munificence and political power. This
projection is a nearly universal characteristic of rulers, and as such it must
have been partly on the mind of the sultans, emirs and their political
dependents when they embarked on establishing these endowments.
(“Nearly universal” because, under the Timurids of India, grants of titles
and stipends were preferred over institutional wagfs.)>> Yet, this consid-
eration was not the prime motive behind their seemingly auspicious acts.
Uppermost in their minds was their crucial (even desperate) need to find a
group or an entity that could represent their rule to the masses and
represent the masses before their rule. If the latter part of the equation
was important, it was so because it served the imperatives of the former,
which at the end of the day amounted to little more than an anxious search
for legitimacy.

The question that inevitably arises here is: Why this search? The answer
lies partly in the universal nature of pre-modern government, and partly in
the specific circumstances of the Muslim context — in contradistinction,
for instance, to those of China and Europe. (I have advisedly avoided the
use of the term “state” to designate pre-modern government or rule, for it

50 Berkey, Transmission of Knowledge, 47, 67-69. See also Leiser, “Notes on the Madrasa,” 22.

>l Cizakea, History, 15.

>2 Kozlowski, “Imperial Authority,” 355-63. The chief reason for this divergence in practice
appears to have been the absence of major “urban” centers such as the cities of the
Safavids and the Ottomans, on the one hand, and the resultant diffusion of religious
classes and of Suf1 orders throughout small, outlying villages, on the other (ibid., 361-62).
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is evident that the state is a modern phenomenon, exclusively the product
of Europe until the end of the nineteenth century.)>>

It was a near-universal characteristic of pre-modern governments that
they exercised their power through small ruling elites, with a limited
sphere of direct influence. They could not penetrate the societies they
ruled, nor could they regulate the internal affairs of their subject popula-
tions. Their rule was generally concerned with their monopoly over
military and political power, and their legislative interference did not go
beyond the need to establish order in the form of quelling political com-
petition and suppressing disruptive criminal behavior. These areas,
together with launching wars and levying taxes, constituted the chief
activities of rulers and governments. In establishing their control (which
was nearly always personal, as compared to the impersonal and corporate
nature of the modern state), a ruler was faced with a pernicious dilemma:
if he wished to extend his dominion beyond his immediate realm, he had
no choice but to increase his army and the numbers of his commanding
officers; and once these officers took up their governorships, they almost
invariably became independent or semi-autonomous, depriving the ruler
of provincial revenues. On the other hand, if he wished to reduce the
numbers of his officials, he would risk decentralization due to shortage of
soldiers and staff, and this too exposed him to weakness or diminution in
revenues.’*

More importantly, rulers failed to penetrate the societies they governed
because they lacked the mechanisms necessary to administer the smallest
units of which these societies were made. This is another way of saying
that the pre-modern state lacked the bureaucratic organization that pro-
vided the tools for establishing particular relations of power, relations that
are the cornerstone of all modern political regimes (what Foucault aptly
characterized as biopolitics).’> Once firmly rooted in a society, imperso-
nal bureaucracy tends to replace personal rule. Unlike bureaucratic rule,
therefore, pre-modern forms of governance depended upon personal
loyalty rather than obedience to abstract, impersonal regulations.®

The absence of intrusive bureaucracies from such pre-modern forms of
governance meant that the ruler was navigating at the surface of the
societies he ruled. Even if he had a staff that could be hierarchically
deployed to reach the lowest social strata, loyalty to him progressively

>3 On the development of the state, see van Creveld, Rise and Decline; Corrigan and Sayer,
Great Arch. For a critique of the discourse on the role of the colonial state in shaping, or
failing to shape, the modern state, see Chatterjee, Nation and its Fragments, 14-34. See
also chapter 13, below.

>* Crone, Pre-Industrial Societies, 42—44, 56.

%5 Foucault, Ethics, Subjectivity and Truth, 72-79.  >° Lassman, “Rule of Man,” 94.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:27:29 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.005
Cambridge Books Online © Cambridge University Press, 2014




148 The pre-modern tradition

dissipated as it traveled away from the center. In other words, in the
absence of the modern rule of bureaucracy (with all its attendant props,
including nationalism and surveillance), the farther the pre-modern offi-
cial found himself from the center of power, the less loyalty he had to the
ruler, and, in turn, the more loyalty he had to the social group from which
he hailed. Thus, the ruler could neither penetrate nor control or integrate
these societies. He merely sat atop a pyramid of what one historian has
aptly termed “self-help” groups®’ consisting of linguistic and religious
communities, guilds, clans, village assemblies, city councils, and literate
elites whose internal ties of loyalty were unsurpassable, and whose daily
lives were barely touched by whatever administrative machinery the ruler
could muster.

In the specifically Islamic context, there were at least three features in
the exercise of political power that further intensified the gap between the
ruling elite and the populace. First, the rulers and dynasties of the Islamic
world, at least from Transoxiana and India to Egypt (but to a certain
extent also in South-East Asia), were not native to the territories they
ruled. In general, they and their armies neither shared the cultures of the
populations they governed nor spoke their languages. Arguably, this alone
was a formidable obstacle. Second, until the Mamliiks, Islamic dynasties
did not last long enough to establish genuine roots among the subject
populations, in terms either of creating a “rule of bureaucracy” (as had
been achieved in Europe)”® or of building institutionalized mechanisms
that tied them in a particular relationship of power to these populations.
Due to the fluid nature of political loyalty, no policy that may have aimed
at creating such mechanisms could have outlasted a ruler’s death, for
loyalty was to the person, not to a policy enshrined in “corporate” gover-
nance.’® Third, and despite the ancient secretarial traditions of the Near
East, Muslim rulers could never command powerful and intrusive
bureaucracies such as those developed in Europe or Sung China.®® With
the partial exception of the Ottomans (a semi-European empire), the
Muslim ruling elites saw no need to develop the surveillance—bureaucratic
mechanisms which Europe later excelled at producing.

Thus, the warlords who ruled Muslim lands after the third/ninth
century could not administer their domains directly, having constantly
to appeal to the legal profession who served as representatives of the

Crone, Pre-Industrial Societies, 45, 56.

See, e.g., Corrigan and Sayer, Grear Arch, 15 ff.

The corporation being one of the most fundamental components of the modern state. See
the illuminating introductory discussion in van Creveld, Rise and Decline, 1.
Chamberlain, Knowledge and Social Practice, 17.
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“self-help” groups referred to above. This appeal, as we saw in section 1,
was also characteristic of the ‘Abbasid caliphate, although the latter dif-
fered from the warlords in one important respect: hailing from the
Prophet’s tribe, the ‘Abbasid dynasty possessed the politico-religious
authority to speak and act in the name of Islam, whereas the later foreign
rulers did not. The authority of the ‘Abbasids did of course require the
complementary attribute of legitimacy, which was obtained through sub-
ordinating their rule to the Shari‘a, and this they achieved successfully.®!
The warlords, on the other hand, were mostly foreigners and, as if this
were not enough to alienate them from the populace, they were in want of
authority as well as legitimacy. Accordingly, they stood in dire need of
local, indigenous support. It was the legal profession that provided this
support, but not readily and not without much reluctance, for a substan-
tial investment had first to be made on the part of these rulers in order to
successfully coopt this profession.

An even stronger reason for their greater authority was that the
‘Abbasids did not need to insert themselves in the midst of the cultural,
social and educational practices of the relatively small communities they
ruled, since they possessed — by virtue of their ethnic association with
these communities — the tools of cultural communication to cultivate
political legitimacy. The succeeding effective rulers, however, did not.
The gulf that the Shi‘ite Bayids and Fatimids created between themselves
and the Sunnite masses did not permit any considerable penetration into
the existing social institutions. They could not have, in the first place,
sponsored the Sunnite religious elites and legal scholars to any significant
extent, for this would have amounted to sapping their own strength. The
result was that these elites were pushed down into society and were thus
largely disconnected from the ruling circles.®?

The first major dynastic warlords to sweep through Iran and the Middle
East were the Saljugs, committed Sunnites who defeated the Biyids, but
otherwise lacked both religious authority and political legitimacy. Toward
solving this problem, the Saljiigs set in motion a pattern of governance
that was to be emulated and reinforced until the nineteenth century. Their
first experiment was in the province of Khurasan, where — after a failed
policy initiated by their grand vizier ‘Amid al-Mulk al-Kunduri —°° they
turned to a policy that we may term horizontal sponsorship. Kunduri’s
policy of vertical sponsorship had been to adopt the cause of one party

2; An interesting commentary on this success may be found in Mottahedeh, Loyalty, 180.
Ibid., 184.

3 On al-Kundur®’s sponsorship of the Hanafites and persecution of the Ash‘arite-Shafi‘ites,
see Ibn Khallikan, Wafayar, 111, 71-73; Makdisi, “Ash‘ari and the Ash‘arites,” 47.
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against another, in his case the Hanafites against the Ash‘arite-Shafi‘ites,
thereby destroying the political power of the latter in the city of Nishapur.
His policies led to enough civil unrest as to cause the Saljiqs great
concern. His successor, Nizam al-Mulk, reversed this policy and worked
to sponsor the various groups evenly. It was from this point onwards that
the madrasa system began to flourish on a massive scale, since the found-
ing of educational institutions gave the dynasty the long-desired venue to
promote itself as a legitimate government among the populace; and it was
the influential legal profession that staffed the madrasas which afforded
the tool for achieving this end.

Deriving their moral authority and social standing from the religious
law, the legists were the only civilian elite that could represent the foreign
ruler and the indigenous subjects to each other. Yet, there was more to this
elite than its professional association with the religious law, however
important this association was. In the fifth/eleventh century, the social
backgrounds of the legists were still quite varied, representing all seg-
ments of society. They hailed as much from the lowest strata of tradesmen
and farmers as from affluent merchant families and politically influential
secretarial classes.®* Their socio-economic connections — deeply embed-
ded in their own societies but also in relative proximity to the ruling
classes — thus allowed them to fulfill a variety of functions in mediating
the relationship between the government and the subject population.

Drawing on these connections, Nizam al-Mulk embarked on construct-
ing and endowing a series of madrasas, first in the province of Khurasan,
then moving westward to Baghdad, where, as we have mentioned, eleven
major institutions were established. These madrasas were effectively used
to recruit the loyalties of the major jurists in Nishaptur, Baghdad and
elsewhere. Probably the first to exploit so skillfully the minutiae of the
law of wagf for political gains, Nizam al-Mulk personally took charge of
appointing, with handsome pay, well-known jurists and law professors.
He retained exclusive powers over appointment and dismissal, for this
guaranteed his leverage to bestow personal favors and thus acquire the
loyalty of the legal profession. As political loyalty was not institutional,
Nizam al-Mulk’s personal involvement was indispensable. With the par-
tial exception of the later Ottomans, this personal involvement was invar-
iably the rule. It was the sultan, emir, vizier or (often) influential female
member of the ruling elite who founded madrasas, named them after
themselves, and took a personal interest in how they were run and who
taught in them. It was in this way that the foreign rulers and military

%4 Cohen, “Economic Background”; Ephrat, Learned Societies, 126. Ephrat estimates that
almost half of Baghdad’s scholars she surveyed came from a merchant background (96).
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commanders, who characterized the political scene in the Muslim world
for centuries, could insert themselves into social networks, thereby fitting
their political strategies into the populations they ruled.

The appearance of richly endowed madrasas in the middle of the fifth/
eleventh century proved to be a crucial factor in the economic and profes-
sional make-up of the legal elite. By the time that century drew to a close, a
substantial segment of this elite was in the pay of government. In Baghdad,
nearly a third of the Hanafites and Shafi‘ites — the two most sizable schools
in the city — were either professors or judges, financially dependent on the
Saljiaq government.®® The official judicial class had been associated with the
political, and was, as we have seen, morally and ethically distinct from the
private class of jurists, law professors and mufiis. With the incorporation of
the professors into the madrasa system, the political domain encroached
further into the terrain of the law, subordinating a considerable segment —
even the elite — of the professorial profession and contributing to the
increasing diminution of the “moral community” of the legists. Some of
the best professors were now in the company of the judges. This was why
many jurists refused to accept teaching posts, just as many others had
refused judgeships. The money that paid the judges’ salaries came from
the same coffer as that which built the towering madrasas and which hired
the most accomplished professor-jurists. But the coffer was generally
regarded as suspect, having been filled through dubious means. No wonder
then that, like the honorable jurists who refused judgeships, professors who
did likewise were lauded and praised.

Yet, the legal elite ultimately succumbed to moral compromise, and
increasingly so. By the seventeenth century, most legists were in the
employ of the government,®® and the professors and author-jurists who
held out had to function within a diminishing “moral community” created
by the financial and material dependence of their less independent peers
on the ruling powers. The judges — or many of them — were promised
eternal damnation because they were unlucky enough to have trans-
gressed in a period when the Prophetic traditions were still fluid enough
to make them fit any occasion. The madrasa professors, on the other hand,
escaped universal condemnation only because nearly the entire profession —
itself the source of the discourse on heaven and hell — became engaged in
government service; at any rate, their moral compromise came late enough
to escape the wrath of Prophetic traditions or other paradigmatic discourse.

The governmental madrasa thus attracted the community of legal
scholars, for it afforded them a wide spectrum of career options, often

5 Ephrat, Learned Societies, 138. % Zilfi, Politics of Piety, 28.
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with handsome pay. The Saljuq experiment in fact met with phenomenal
success, and was emulated throughout the Muslim world. Within less
than a century after its appearance in Baghdad, the madrasa was intro-
duced into Syria, where it was efficiently used by Nur al-Din Zanghi
(549/1154-570/1174) to accommodate his rule in Damascus.®” From
that point on, madrasas rapidly multiplied and increasingly dominated
the legal culture in that city. Like Baghdad a century or two before,
Damascene madrasas attracted accomplished jurists and law professors
from all corners of the Muslim world, scholars who contributed to the
internationalization of scholarship in the city and outside it. The Ayytibids
continued the madrasa expansion into Egypt, suppressing the Fatimids
and rejuvenating the much-needed Sunnite scholarship through the
founding of law colleges. The Mamluks carried on by building on the
efforts of their predecessors, creating some of the largest madrasas and
entrenching their control of the population deeper and with more lasting
effect than any dynasty had done hitherto.

From Khurasan, the madrasa traveled to India, and quickly became a
means of recruiting the Shari‘a specialists in government service. Under
the Delhi Sultanate (603/1206-933/1526), the legists were no less behol-
den to the government than their western counterparts in Baghdad,
Damascus and Cairo. Under the Mughal Sultan Akbar (964/1556—
1014/1605), as under his contemporaries — the Ottomans, the Safavids,
the Shaybanid Khanate, and the Mangits — the legal profession’s coopta-
tion was near complete. (As far as I know, the only exception to this
generalization was the Mataram Kingdom of East Central Java, where
the jurists and religious scholars remained independent of the ruling
dynasty, and operated at the level of local village communities.)

On the whole, however, an equilibrium did exist between the men of the
sword and those of the law: the ruling elite received the cooperation of the
scholars and their promotion of its legitimacy, while the scholars received
a salary, protection, and the full right to apply the law as they saw fit. The
office of the judge was, and continued to be, the prototype of what
was becoming an increasingly complex and interdependent relationship:
the government appointed, dismissed and paid the judge, but the judge
applied the figh as the Shari‘a and its author-jurists and mufis required.
If there was one constant in this relationship between rulers and legists,
it was that the figh and its application to the population were not
compromised.

%7 For an excellent study analyzing this city under the Ayyabids and Mamlaks, see
Chamberlain, Knowledge and Social Practice, 69-90 and passim.
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5. The madrasa and centralization policies

The madrasas, we have said, created for the legists abundant career
opportunities. Enterprising students from modest economic and social
backgrounds found in the endowed and subsidized colleges auspicious
opportunities to pursue their education that in turn opened the door to
professional and social mobility.®® The advanced student soon became a
mu7d to his professor, then perhaps moved on to work as a court scribe or
a court witness. These steps could be immediately followed by an appoint-
ment to a judgeship that could in turn culminate in a chief magistracy if
the candidate had sufficiently extensive credentials and, at times, con-
nections. Yet, such a career path did not necessarily preclude the stu-
dent’s concomitant engagement in the more complex and sophisticated
fields of legal scholarship that would lead him, usually somewhat later in
life, to the two highest ranks in the profession: namely, those of mufi7 and
author-jurist. While both areas of expertise were the most prestigious in
the legal profession, they did not guarantee economic or material priv-
ileges. By the fifth/eleventh century, only the gadi and his court subordi-
nates — the scribe and witness — had routinized incomes. Studying and
teaching in the madrasa was to become part of this routinization.

Yet, the madrasa had no monopoly over legal education, and many
legists who served as judges did not acquire their education in a madrasa.
Furthermore, a tiny minority of madrasa graduates ended in government
service,®’ mainly as administrative secretaries or viziers, which leads us to
the conclusion that the madrasa was neither intended nor perceived as a
tool for training government administrators and bureaucrats, but rather
instituted in order to generate and augment political legitimacy.”’® The
madrasa’s function of training bureaucrats was only to be introduced in
later centuries, as we will see in due course.

The madrasa’s proliferation after the fifth/eleventh century created
another venue of income. Now, not only could students benefit from
free and subsidized education, but so could jurists gain paid employment
as professors. The more madrasas that were founded, the more teaching
jobs became available and, in turn, the larger the number of legists who
benefited from them. The growth in these numbers also meant a dramatic
increase in the competition between and among the legists. The competi-
tion intensified particularly where the major madrasas (founded by sultans

68 1 eiser, “Notes on the Madrasa,” 22-23.  °° Ephrat, Learned Society, 117-18.

70 Cf. Tibawi, “Origin,” who argues that one of Nizam al-Mulk’s reasons for founding
madrasas was to cultivate a class of administrators and bureaucrats. Richard Bulliet rightly
observes that this consideration was not likely to have been on Nizam al-Mulk’s mind. See
his “Shaikh al-Islam,” 65.
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and grand viziers) were involved, as professorial salaries offered there were
usually higher than anywhere else.

The accrual of income from judgeships and professorships — not to
mention scribal and witnessing functions — allowed a class of legists to
make service in the law a full-time, life-long career. By the middle of the
fifth/eleventh century, many legists came from the merchant class, while a
majority appears to have issued from various other backgrounds, most of
which were economically modest. Many of them had only a part-time
engagement in law, its study and practice, for, in order to earn a living,
they still had to combine their legal careers with other crafts or skills, such
as book copiers, tanners, market inspectors and, increasingly, adminis-
trators of sorts. This state of affairs persisted for some time. But once a legist
could secure all his income from a judgeship or a madrasa-professorship,
he would attempt to do what everyone else had done, be he professor,
carpenter, janitor or jeweler, namely, pass on the profession to his male
children. In this context, it is noteworthy that professions were as much
a hereditary affair as wealth.

Thus, by the middle of the sixth/twelfth century, retaining certain
teaching positions within the family began to emerge as a rudimentary
pattern, as had already happened somewhat earlier with judgeships.
Whereas the pursuit of knowledge in the earliest centuries was, generally
speaking, done for its own sake, or, more accurately, for the sake of
epistemic and social prestige (and no doubt propelled by a sense of
religiosity), it had now come to pass that knowledge was being acquired
for the sake of a competitive edge, which in part led back to the acquisition
of social prestige. This is to say that the increasing professionalization of
the legal profession rendered it — in unprecedented fashion — a venue for
garnering political, economic and social capital. Furthermore, once
knowledge itself became (as a source of income) commodified, its stand-
ards were manipulated as the need arose. And the more posts became
available, the more commodified the entire profession appeared to be. In
every corner of the Islamic world, the rise and spread of the madrasa was
causally accompanied by this process of “familial professionalization.”

Between the seventh/thirteenth and eleventh/seventeenth centuries,
this process of professionalization grew steadily, but the legist families
could not achieve a complete monopoly over the social background of the
legal profession. Conversely, while these families were able to increase
their numbers in the legal profession,’' merchant and other families
continued to have access to it, albeit gradually less so. A complete

71 Mandaville, “Muslim Judiciary,” 20.
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monopoly by the legist families over the profession had to await the early
twelfth/eighteenth century, when in the Ottoman Empire not a single
legist from a merchant background occupied high office.” By all indica-
tions, this development in the legal profession during the later phases of
the Safavid and Mughal empires appears to have generally followed the
same pattern, although detailed study of such phenomena has yet to be
undertaken.

The legists’ family-centered monopoly over the legal profession, and
especially over prominent governmental posts, was the result of a delib-
erate and systematic centralization policy that the Ottomans had begun to
pursue as early as the sixteenth century. Whereas Nizam al-Mulk founded
two or three dozen madrasas throughout the Saljuq Empire, the Ottomans
built a madrasa in every city and town they conquered, and the larger the
population conquered, the bigger the madrasa. But the largest and most
prestigious colleges were reserved for Istanbul, where a succession of
sultans — as well as other influential men and women — poured much of
their wealth into these colossal foundations. More important is the crucial
fact that whereas provincial and smaller madrasas within and without
Istanbul continued to train students and produce legists and scholars of
all sorts, the men of law who ran the Empire were consistently graduates of
the Istanbul sultanic madrasas. In other words, entry into government
service was predicated upon completing the required course of study in
these imperial madrasas, which were increasingly staffed by the children of
the legist families. Smaller, non-imperial and provincial madrasas contin-
ued to train students, but their graduates never came to be part of the
professional hierarchy that regulated society and, in certain respects,
government.

Control over the madrasa was integral to a centralizing scheme by which
the legists were streamlined into an official hierarchy. This Ottoman
policy probably began during the latter half of the ninth/fifteenth century,
but can only be documented from the middle of the next century onwards.
Under Mehmet II, eight madrasas were established as part of this sultan’s
grand mosque, and their graduates were guaranteed the highest positions
in the Empire. Later, under Bayezid II (886-918/1481-1512) and
Suleyman 1 (927-74/1520-66), new madrasa systems were established,
superseding in prestige all madrasas built by previous sultans. Later still,
Selim IT and Murat III, among other sultans, endowed colleges that were

72 Zilfi, Politics of Piety, 45, 55. This development began earlier, during the last few decades of
the Mamluks. See Mandaville, “Muslim Judiciary,” 20, who rightly observes that there is
“some justification that a local judicial aristocracy existed at this period in Damascus.” There
is little doubt that during the same time Cairo would have developed the same pattern.
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to challenge the preeminence of previous imperial madrasas. Nonetheless,
these madrasas remained altogether superior to other colleges founded by
viziers and members of the dynasty in the capital city. And even within
their ranks, the sultanic madrasas were generally differentiated by their
age, the newer ones partaking more than the others in reproducing the
official legal hierarchy.

The hierarchy within the government-controlled madrasas was organ-
ized according to income from the functions the graduates would fulfill.
Thus, one madrasa would produce functionaries for positions carrying
salaries of 300 qurush, while another, more prestigious madrasa would
train judges or professors for positions paying 500 qurish. It was usually
from within the latter’s graduates that the highest legal posts in the Empire
were filled.

From the tenth/sixteenth century onwards, and with the increase in the
number of madrasas and students, the course of study was expanded to
five years, whereas earlier it had consisted of an average of four years.””
Generally, students attended classes several hours a day, five days a week,
Thursdays and Fridays being holidays. Each government-controlled
madrasa specialized in a different level of education, the highest level
being that which concentrated on various areas of law, especially figh
and wusil al-figh. At the lower levels were taught, among other things,
Arabic grammar, syntax, geometry and astronomy. Intermediate levels
specialized in adab-literature, rhetoric, logic and other “rational” scien-
ces. Students now sat in an open semi-circle facing the professor, a change
reflecting the professionalization of legal education and the development
of a formal hierarchy within the legal profession. Now, the professor was
more distant from his students, who were generally more uniform in terms
of their educational level. The notion of sukba, which involved the pres-
ence — within close physical proximity to the professor — of advanced
students and scholars in the kalaga, is hardly present, thereby exacerbat-
ing the epistemic disconnection between professor and student.

Be that as it may, upon graduating from such a madrasa, the student
would become a mulazim, i.e., a candidate for office. As in the old kalaga
system, the career of the mulazim depended first on the certification of the
professor, since the madrasa itself, even under the later Ottomans, never
acted as an entity possessing a juristic personality, and thus could not
grant degrees. With an gjaza, the mulazim would then become dependant
on an office-holder, who might be his own professor or some other func-
tionary. How these mulazama ties were forged is thus not altogether clear,

7 Makdisi, Rise, 96.
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but it seems that family connections played a part. At any rate, this
association with an office-holder rendered the mulazim eligible for
appointment, nter alia, in the government judicial bureaucracy. In the
middle of the tenth/sixteenth century, an official register began to be kept
for recording the names of muldzims in the order of their entrance into this
category. The office-holders had the right to designate a mulazim once
every seven years, and the eligible mulazim would wait his turn until a post
became available.”* The more prestigious the madrasa from which a
candidate graduated, the more highly ranked the post assigned would
be. Thus, beginning toward the end of the ninth/fifteenth century, and for
the first time in Islamic history, the madrasa, not the professor, would
determine the rank of the student and his professional capabilities.

The absorption of legal education into the political and bureaucratic
structure of government was nowhere more manifest than in the legal
hierarchy that the Ottomans constructed as part of their general policy of
governance. One of the curiosities about this hierarchy is that, beginning
with the end of the ninth/fifteenth century, the Shaykh al-Islam — whose
epistemic and legal capacity was strictly defined within the institution of
ifta’ — became the supreme religious figure in the Empire, who alone was
responsible for appointing and dismissing provincial judges, and for along
time possessed the de facto power to depose sultans.’” Until the eleventh/
seventeenth century, he enjoyed life appointment, and could not be dis-
missed even by the sultan himself. He at times adjudicated disputes upon
appeal from litigants before provincial Shari‘a courts, but more often
ordered judges to conform to the religious law, which he usually stated
for them.

The functions of the Ottoman Shaykh al-Islam were not entirely con-
sistent with the earlier judicial history of Islam, where the chief justice, a
gadr himself, was the official who would appoint and dismiss provincial
gadis and who would hear judicial appeals. Nor were they consistent with
the earliest phases of Ottoman legal history itself, as the two highest
judicial positions in the Empire were the two Qadi ‘Askars who controlled,
respectively, the European and Asian jurisdictions of the Empire. The
explanation for this departure from past experience appears to have been
closely connected with an evolving policy that had vague beginnings
during the Saljiq period of Transoxiana and that eventually culminated
with the Ottomans — a policy formed specifically to increase the ruling
elite’s control over legal education. From the initial stages of the Saljuq
state of Rum (r. 470-707/1077-1307), the forerunner of the Ottoman

7 Repp, Mufti of Istanbul, 51-55. > Gerber, State, Society, 80.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:27:29 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.005
Cambridge Books Online © Cambridge University Press, 2014




158 The pre-modern tradition

Empire, a Shaykh al-Islam was appointed as head of the scholarly group
involved in legal education in each city. Professors and colleges fell under
his supervision.”® He was a mufi, but he had neither monopoly nor
preeminence in this field, for his real powers lay in his office as supervisor
of the colleges and their professors. While he would be the only Shaykh
al-Islam in the city, he might be only one among several muftis and legal
scholars. Thus, in their bid to make of Istanbul a centralizing and central-
ized capital, the Ottomans did with the Shaykh al-Islam what they had
done with regard to creating a monopoly of sultanic madrasas: they made
the Shaykh al-Islam of Istanbul the supreme head directly responsible for
the provinces. This step in the policy of centralization was not only as
decisive as that which led to the creation of sultanic madrasas, but also in
fact an integral part of the overall policy to appropriate into the political
realm the legal profession, utilizing it in the administration of the Empire.
And that is precisely what the Ottomans managed to accomplish. Yet, in
doing so, they also resolved once and for all the problem of legitimacy. In
the nineteenth century, as we will see, the Ottomans were to multiply their
gains, since the absorption of the legal profession into the government
hierarchy allowed them to decapitate it, and decapitate it they did.””

76 Bulliet, “Shaikh al-Islam,” 55, 61. 77 See chapter 15, sections 1-2, below.
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4 Law and society

1. Introduction

That the Muslim world, from Egypt to western Iran, was predominantly
and for centuries ruled by foreign dynasties is a fact that bore directly on
the complex relationship between the rulers and the legists,’ on the one
hand, and on the ways in which jurists’ law was interpreted and applied in
the social context, on the other. An important, if not crucial, feature
resulting from the political, military, cultural and linguistic disjunctions
between ruler and ruled was the preservation and, indeed, enhancement
of ancient forms of social and economic autonomy and local self-rule.
This disjunction only bolstered the dominant characteristic of pre-
modern forms of rule, namely, the considerable degree of separation
between the populace and the ruling regime. The latter quite simply
lacked the necessary surveillance mechanisms that would permit direct
control of the social groupings by which society organized itself. Whereas
the great majority of disputes in industrial societies are resolved by state
courts of law or arbitration regulated by state law, typically pre-industrial
societies, and certainly those of Islam, were only marginally subject to
government intervention. To put it slightly differently, in pre-modern
Islamic societies, disputes were resolved with a minimum of legislative
guidance, the determining factors having been informal mediation/arbi-
tration? and, equally, informal law courts. Furthermore, it appears to be a
consistent pattern that wherever mediation and law are involved in con-
flict resolution, morality and social ethics are intertwined, as they certainly
were in the case of Islam in the pre-industrial era. By contrast, where they

! Important aspects of which have been discussed in chapter 3, above.

2 Whereas in modern law there is a clear difference between mediation and arbitration, in
pre-modern tribal law and custom the boundaries of the two at times overlapped, giving the
mediator a certain authority to arbitrate (necessarily and teleologically integral to the
process of mediation) and, more importantly, to bestow on the arbitrator mediative
powers. The practice still survives in many tribal and rural areas in the Middle East; e.g.,
in the context of sulhas among Arabs of Upper Galilee and the West Bank.
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are absent, as they are in the legal culture of Western and, increasingly,
non-Western modern nation-states, morality and social ethics are strangers.
Morality, especially its religious variety, thus provided a more effective
and pervasive mechanism of self-rule and did not require the marked
presence of coercive and disciplinarian state agencies, the emblem of the
modern body politic.

2. Mediation and arbitration

In speaking of “legal system,” as several legal anthropologists have
asserted,’ it would be neither sufficient nor even correct to dwell on the
law court as the exclusive vehicle of conflict resolution. In any system,
what goes on both outside the court and prior to bringing litigation before
it are stages of conflict resolution that are just as significant to the oper-
ation of the legal system as any court process. This is particularly true in
closely knit social structures, such as traditional Islamic societies, where
groups tended to manage conflicts before they were brought before a
wider public forum, mainly the law court. It was within these groups,
from Malaya to Morocco,* that the initial operation of the legal system
began, and it was through the continued involvement of such groups that
the Muslim court was able to accomplish its task of conflict resolution.
For, as we shall see, it was inconceivable for the Muslim court in particular
to process claims regarding disputes without due consideration of the
moral sensibilities and communal complexities of the social site from
within which a dispute had arisen.

Disputes occurring prior to and outside the court’s involvement thus
centered in the various micro-communities which made up Muslim soci-
eties. The extended family (the typical, though not exclusive, family unit
known until the nineteenth century),5 the clan and the tribe constituted
the core and kernel of social existence, even when they happened to be
intersected by other social orderings. Small villages predominantly con-
sisted of these units, but in towns and cities other units of social coherence
shared the demographic landscape. The neighborhood (4ara), a perdur-
ing unit of social organization, constituted a sort of corporate group that
was at times based on kinship, but at others on religious or other unifying

3 See, e. g., Gulliver, “Dispute Settlement without Courts,” 24 ff., and references cited
therein; also, generally, the various discussions in Gulliver, Cross-Examinations.

4 For the Mediterranean region, see the multiple sources below. For the less-studied Malay
world, see the important works of Sadka, Protected Malay States, 264, and Peletz, Islamic
Modern, 49-50.

> Marcus, Middle East, 197, partly disputes the universal prevalence of the extended family in
late twelfth/eighteenth-century Aleppo.
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ties. The neighborhoods of the Christians, Jews and immigrant commun-
ities (Armenians, Maghrebites, Franks),® as well as the guilds (tawd@if;
sing.: r@’ifa) of the tanners, soap-makers, porters, physicians, copper
merchants and the like were fixed presences in Muslim cities.” Each
neighborhood consisted of dozens, even hundreds, of families and
houses,® with shops, public facilities, a house of worship, a school, a public
bath, a public fountain, and several small streets or alleys connected to a
main road. The neighborhood was usually contained within walls, with
guarded gates at the points leading to the main roads of the city. That
interaction between the various neighborhoods was extensive goes with-
out saying,” but this in no way obscures the glaring fact of each neighbor-
hood’s separate and independent religious, filial or professional identity.
Yet, it was the extended family that constituted the unshakable foundation
of social existence and, as such, its members always stood in a relationship
of solidarity with each other. The family not only constituted an economic
unit of production, but provided lifetime security for its members. The
family, in other words, defined much of human relationships.'® And this
was as true of Malayan societies as it was of Mediterranean Islam. The
family and the immediate community made an investment not only in the
well-being of their individual members but also in ensuring their jural
compliance; for “it was commonly accepted that they could suffer when a
member of the group offended ... In the words of a Malay text, ‘Parents
and children, brothers and sisters, share the same family fortune and the
family repute. If one suffers, all suffer.””!?

o

All of which occupied quarters in Cairo. The Palestinian city Nazareth provides another
example. Traditionally, and largely still today, it consisted of quarters belonging to the
Greek Orthodox, the Roman Catholics (Latin quarter) and the Copts, while the rest was
occupied by Muslims (known as al-Hara al-Sharqiyya).

Marcus, Middle East, 158-59, observes that some professions had several guilds, such as

the porters, dyers and silk spinners who were organized around their locations in Aleppo

or, in the case of the tanners, around the colors they produced. The same was true of

Cairene merchants who formed a guild for each market in which a group of them

operated. Hanna, Making Big Money, 19-20. For some details on the construction

guild, see Hanna, Construction Work, 7-10. For a useful overview of modern scholarship

on guilds, see Ghazaleh, “Guilds,” 60-74.

8 Raymond, “Role of the Communities,” 39; El-Nahal, Judicial Administration, 52.

° In sixteenth- and seventeenth-century Cairo, for example, interaction between and
among professional and religious neighborhoods was extensive. It was not uncommon
for a member of a confessional group to bail out a person from another neighborhood or
another religious denomination, or for a Muslim to testify in favor of a Christian against
another Muslim. In business, the interaction was most extensive. Muslims and non-
Muslims, carpenters and builders, went into partnership with each other and, as empow-
ered legal agents, represented each other. See Nahal, Fudicial Administration, 56.

10 Ortayli, Studies, 125-26.

1 Peletz, Islamic Modern, 30, citing Barbara Andaya, “States, Laws, and Gender Regimes in

Early Modern Southeast Asia” (unpublished paper).
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Even before the appearance of corporate professional guilds under the
Ottomans of the ninth/fifteenth and tenth/sixteenth centuries'? (guilds
which further enhanced the inner groups’ dynamics of mediation and
conflict resolution), the extended family, the clan, religious communities,
neighborhoods and the various loosely organized professions all provided
extensive social networks for informal conflict resolution.'® Many private
disputes, such as spousal discord and disagreements over joint family
property, were often mediated by the head of the household or an author-
itative figure in the clan or neighborhood. Village imams, as well as the
elders of nomadic, semi-nomadic and settled tribes, commonly appear in
court records as having intervened as arbitrators in disputes prior to the
arrival of the case before the judge. As much under the Ottomans as under
the Malayan Laws of 1667 (Dato Sri Paduka Tuan), village elders were to
report to authorities any and all crimes that might disrupt public order or
the life of the community.'* But these elders also played a crucial role
in mediation and conflict resolution. Indeed, many court cases in which
the claimants’ evidence was inconclusive were resolved (often at the
recommendation of the judge)'® by such mediators during the process
of litigation, and before the judge passed sentence. At times, the “peace-
makers” would be relatives of the claimant and/or defendant or simply
residents of the same neighborhood. At others, these peacemakers were
officials of the court, specifically appointed to carry out this particular
task.'® Cases were often dismissed by the judge when mediators from
within or without the court were successful in settling the dispute.'”

The legal maxim “amicable settlement is the best verdict” (al-sulh
sayyid al-ahkam)'® represents a long-standing tradition in Islam and
Islamic law, reflecting the deep-rooted perception, both legal and social,

Baer, “Guilds,” esp. at 16-17, 27. However, Baer’s account of the appearance of guilds

around the tenth/sixteenth century must be questioned, for his argument almost exclu-

sively rests on an alleged absence of pre-sixteenth-century evidence explicitly referring to

guilds. The persistent reference in guilds’ discourse to the “ancient laws” that regulated

their professional life is sufficient to problematize Baer’s supposed absence of pre-

sixteenth-century evidence. See Gerber, Stare, Sociery, 114-16; Kuran, “Islamic

Influences,” 44. See also the references to ‘Abbasid guilds in Omar, “Guilds,”198-217,

and to their presence around the sixth/twelfth-century in South-East Asia: Federspiel,

Sultans, 19-20.

Akarli, “Law in the Marketplace,” 249 ff.; Hanna, “Administration of Courts,” 54;

Raymond, “Role of the Communities,” 39-40; Starr, “Pre-Law Stage,” 120; Marcus,

Middle East, 109.

4 Peletz, Islamic Modern, 30. ' Marcus, Middle East, 111.

On this “institution” in Muslim Spain, see Fierro, “Ill-Treated Women,” 331 ff.

17 Peirce, Morality Tales, 123, 185-86; Hanna, “Administration of Courts,” 54; El-Nahal,
Fudicial Administraion, 19-20, 30; Gerber, State, Society, 51; Marcus, Middle East, 111.

8 In the Ottoman tradition, the prevailing maxim appears to have been “al-sull khayr”

(amicable settlement is a good work). See Peirce, Moraliry Tales, 186.
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not only that arbitration and mediation are integral to the legal system and
the legal process but that they even stand paramount over court litigation,
which was usually seen as the last resort.'® There are a number of reasons
why mediation constituted a preferred mode of conflict resolution. First,
and historically speaking, extended households (large families, clans or
tribes), with ramified authority structures, were the most typical feature of
early societies, be they Arab, Berber, Persian or central Asian. Hailing
from what anthropologists term “simple societies,” these households
provided the internal dynamics and processes to resolve disputes within
them in a context where the ruling power and its proxies were either weak
or non-existent. Thus, clan-centered and localized conflict resolution of
the informal type historically preceded any extra-filial, formal and exog-
enous modes of adjudication. Second, and until the dawn of modernity,
Islamic rulers not only depended on this tradition of micro-self-
regulation, but indeed encouraged it, for it facilitated efficient and low-
cost governance that simultaneously ensured public order. Third, in a
society that viewed as sacrosanct all family relations and affairs, disputes
involving intimate and private matters were kept away from the public
eye and scrutiny. For every case that went to court — and these were
countless — many more were informally resolved at the local level, with
the intervention of the elders, the imam, the household matriarch, or others
of equal prestige and authority. Fourth, and in some cases this was a decisive
factor, informal mediation was indispensable for avoiding the escalation of
conflict. In communities that heavily depended on group solidarity and in
which the individual was defined by his or her affiliation to larger group-
units, private disputes had great potential of becoming “expandable into
political disputes between competing groups.”?° If the sanctity of family was
paramount, it was so also because it constituted an integral part of a larger
consideration, namely, the maintenance of social harmony. Attending to
and eliminating dispute at the most local level preempted the escalation of
disputes that might have disrupted such harmony.

Some anthropologists have rightly argued that the fundamental distinc-
tion between arbitration (-cum-mediation) and adjudication is the dis-
tinct absence from the former of authoritative decision-making. For such
arbitrators are usually third parties who, because they are not burdened
with a decision-making competence, are invariably inclined toward flex-
ibility by virtue of the fact that each party is dependent on the other for
obtaining a positive outcome (negotiation here being a central feature).?’
Arbitration thus becomes a viable option if the interests of the two parties

19" Also see the closing lines of n. 23, below.
2% Starr, “Pre-Law Stage,” 130. 2! Gulliver, “Process,” 33, 42.
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are partially overlapping, and not totally incompatible. A typical case in
point is homicide. In modern state criminal systems, no negotiation or
mediation of the penalty is possible (once a plea bargain is entered), for
one penalty or another must be meted out, and exclusively at the hands of
the state to boot. By contrast, in a tribal (and in this case Islamic) system,
where blood-money is often substitutable for retaliation, arbitration is
rendered feasible by virtue of the possibility of settlement for monetary
payment, a possibility enhanced by the mutual desire to avoid both further
costly feuding and non-compensable loss. Furthermore, and quite sig-
nificant in this context, pardon granted by the next of kin is at times a
distinct possibility, especially if the victim was clearly the one who spurred
the trouble causing his own death.?? Thus, another significant feature of
mediation/arbitration is the win-some-lose-some mode of conflict reso-
lution, which avoids all-or-nothing solutions at any cost. When the latter
mode asserted itself as the only option, arbitration would be a prior:
precluded, and adjudication would remain as the only resort.

3. The gadi and his court

Yet, evidence from the world of Islamic legal practice does not support the
anthropological observation that, at the level of adjudication, the main, if
not only, option available was that of “all-or-nothing.” Nor does it entirely
support the rigid distinction between the roles of judges and arbitrators
insofar as judges, because they possess the power of decision-making, are
inclined to the all-or-nothing mode. It is true that, in some cases, the
Muslim judge was faced with black-and-white juristic options, and it was
precisely in such instances that mediation had no role in the first place.
Nevertheless, in many, if not the great majority of cases, the gadz or his
representatives would be acting in an adjudicatory-cum-mediatory role.
At least in one important respect, the successful result of his mediation
was often regarded at the social level as a judgment.>> Moreover, the gads
oftentimes played the exclusive role of mediator in cases that were not of a

22 Without self-defense (as we understand, say, in American law) being involved. It must
also be stressed that such options provided for in the Shari‘a law of homicide have their
genealogical origins in a logic of arbitration. Further on this, see chapter 10, section 3,
below.

23 This aspect still survives even in modern Shari‘a courts. Drawing on his study of a
Jordanian court, Richard Antoun observes that the judge’s role as an agent of reconcilia-
tion is institutionalized in the ideology of the court and its procedure. Judges “use their
personal authority to reconcile the parties ... The aim is to give reconciliation, whether
through the litigant’s own efforts or the efforts of intermediaries, the force of judgment.
The importance of compromise in the judicial process can be more readily assessed by the
degree to which compromise is institutionalized than by the percentage of court
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strictly legal nature. Not only did he arbitrate disputes, and reconcile
between husbands and wives,2* but he listened, for example, to the prob-
lems between brothers who might need no more than an outsider’s
opinion.?’

More important, however, was the social context in which the gadi and
his court were positioned. As Gluckman and Rosen have observed — in
two different cultural sites — judges invariably sought to unravel the wider
relational context of the litigating parties, often attempting to resolve
conflicts in full view of the set of present and future social relationships
of disputants.?® Like arbitrators, but unlike modern judges,?’ the gadr
tried, wherever possible, to prevent the collapse of relationships so as to
maintain a social reality in which the litigating parties could continue to
live together amicably.?® Such a judicial act required the gadi to be familiar
with, and willing to investigate, the history of interaction between the
disputants. No facts could be determined by the court without reference
to what I here call social biography, which comprises data relative to the
litigant as a socially constituted entity. Nor did the gadi’s adjudication
allow for a narrow application of legal doctrine, certainly not without
allowing the full range of social biography to enter into the thinking and
discourse of the court. Rosen’s apt description of modern-day Morocco is
expressive of a systemic feature in Islamic court justice:

The predominant goal of the [Islamic] law is not simply to resolve differences but
to put people back into a position where they can, with the least adverse implica-
tions for the social order, continue to negotiate their own arrangements with one
another ... even though the specific content of a court’s knowledge about partic-
ular individuals may be both limited and stereotypical, the terms by which the
courts proceed, the concepts they employ, the styles of speech by which testimony
is shaped, and the forms of remedy they apply are broadly similar to those that
people use in their everyday lives and possess little of the strange formality or
professionalized distortions found in some other systems of law.?°

compromise decisions. Frequently ... the aim of the litigants is not to receive a judgment
from the court but rather to effect a compromise back in the village guest house, simply
using the Islamic court as one more recourse toward that end. Thus litigation itself does
not contradict the goal of compromise.” Antoun, “Islamic Court,” 463; see also Mir-
Hosseini, Marriage, 61.

A long-standing Quranic injunction (4:128).

Hanna, “Administration of Courts,” 54; Peirce, Morality Tales, 186, 387. Court records
from the Ottoman period are replete with references to cases that were terminated prior to
rendering a court decision because the mediators (muslhin) had intervened and recon-
ciled differences. El-Nahal, Fudicial Administration, 19-20; Gerber, State, Society, 51. This
“non-legal” involvement continues to flourish in today’s Middle East societies, as several
Shari‘a judges tell me. See also Antoun, “Islamic Court.”

For Max Gluckman, see Gulliver, “Process,” 46; Rosen, Anthropology, 16—19.

Gulliver, “Process,” 42.  2® Haviland, Cultural Anthropology, 331.

2% Rosen, “Justice,” 39-40. Cf. Davies, “Local Participation,” 48-61, esp. at 55-61.

24
25

26
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That the Muslim court is, inzer alia, both a specific and a specialized social
unit that has been carved out of society at large is accurately captured in
the centuries-old and highly recurrent prescription that a gadz, to qualify
for service, must be intimately familiar with the cultural context of his
jurisdiction and the range of social customs and habits prevailing
therein.?°

The Muslim adjudicatory process, therefore, was never remote from the
social world of the disputants. Like the arbitrative process, the Muslim
court was embedded in a social fabric that demanded a moral logic of social
equity rather than a logic of winner-takes-all resolutions. Restoring parties
to the social roles they enjoyed before appearing in court required social and
moral compromise, where each party was allowed to claim at least a partial
gain. Total loss was avoided wherever possible, and was usually only
countenanced when a litigant had caused an irremediable or serious breach
of social harmony and/or the moral code. Nearly all else was subject to what
one perceptive commentator labeled as “separate justices,” whereby judges
cared less for the application of a logically consistent legal doctrine or
principle than for the creation of a compromise that left the disputants
able to resume their previous relationships in the community and/or their
lives as these had been led before the dispute began.>’ But even when this
was not possible, and even when the victim recovered all damages, the
wrongdoer was also usually allowed a partial recovery of his moral person-
hood, for by the informal nature of the Muslim court, the parties and their
relatives, neighbors and friends were allowed to air their views in full and
without constraint, defending the honor and reputation of one litigant or
the other. Such a collective and public expression permitted even the loser
to retain some moral dignity, for this defense explained and justified the
compelling circumstances under which wrongdoing had taken place. This
amounted to a moral exoneration that could, in the community’s imagi-
nation, border on the legal. For although the jural punishment here may
have been inevitable, the circumstantial compulsion under which the
wrongdoing occurred left the loser and, particularly, his relations (who
were both the moral extension and moral predicate of the culprit and who
would have to leave the court to resume their communal lives) able to retain
sufficient dignity to allow them to function in the normative and morally
structured social world. The moral foundations of such a reinstatement
constituted the means by which the court — with its socially oriented
structure — fulfilled one of its chief tasks, namely, the preservation of social
order and harmony.

%% Ibn al-Humam, Sharh, VII, 259-60; Mawardi, Hawi, XVI, 26.
31 Peirce, Morality Tales, 387. See also Petry, “Conjugal Rights,” 227-38.
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The task of preserving social order presupposed a court that was delib-
erately and subtly attuned, by the nature of its own social make-up, to the
entire system of social and economic cleavages. But predicating the main-
tenance of the social order on the universal and “ecological” balance of a
moral system posed for the court a challenge, for while cleavages, and thus
“class” and other prerogatives, existed and constantly asserted them-
selves, morality was the lot and intrinsic right of everyone, the poor, the
rich, women, men, religious minorities and even slaves. Social equity, the
unquestionable mission of the court, was thus defined in moral terms, and
it demanded that the morality of the weak and underprivileged be
accorded no less attention than that attributed to the rich and mighty.
As the former undoubtedly saw themselves (and were seen) as equal
members of the moral community, the court had to afford them the
same kind of treatment it did the latter, if not even more attentively. It
was particularly the court’s open and informal forum that permitted the
individual and defenders from within his or her micro-community to
argue their cases and special circumstances from a moral perspective.
But it was also the commitment to universal principles of law and justice
that created a legal culture wherein everyone expected that injustices
against the weak would be redressed and the wrongdoing of the powerful
curbed. This was an expectation based on a centuries-long proven prac-
tice where peasants almost always won cases against their oppressive
overlords, and where Jews and Christians often prevailed in court not
only over Muslim business partners and neighbors but also against no less
powerful figures than the provincial governor himself.>?

The Muslim court thus afforded a sort of public arena for anyone who
chose to utilize that space for his or her defense. The highly formalized
processes of the modern court and its structure of legal representation
(costly and tending to suppress the individual voices of the litigants,
let alone their sense of morality) were unknown to Islam. So were lawyers
and the excessive costs of litigation that prevent the weak and the poor
from pressing their rights. The Muslim court succeeded precisely where
the modern court fails, namely, in being a sanctified refuge within whose
domain the weak and the poor could win against the mighty and the
affluent. A case in point was women. Considerable recent research has
shown that this group received not only fair treatment in the Muslim court
but also even greater protection than other groups,” a tradition that

32 Marcus, Middle East, 112; Gerber, State, Sociery, 56-57. On the use by Jews and
Christians of the Muslim court, see al-Qattan, “D#himmis in the Muslim Court,” 429-37.

33 Jennings, “Women,” 61-62, 98, 112; Peirce, Morality Tales, 7; Zarinebaf-Shahr,
“Women,” 84.
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survives in some Muslim societies even today.>* Taking advantage of
largely unrestricted access to the court in litigating pecuniary and other
transactions, women asserted themselves in the legal arena in large num-
bers and, once there, they argued as vehemently and “volubly” as men, if
not more so.>> Protected by a moral sense of honor and sanctity, they
asserted their rights and privileges within the court as well as outside it.
That they were empowered by virtue of the sanctity of their honor was a
crucial fact that allowed them to assert their rights against men and against
each other. And when legal doctrine proved restrictive toward them — as it
at times did — they developed strategies in response.’® The female moral
code and sanctity, as well as the strategies that were developed in response
to the vagaries of legal doctrine, were all understood and accommodated
in the law court.>” For the latter, emerging from within a centuries-long
tradition of moral and socio-legal praxis, understood that no social order
and its prerequisite of moral “ecology” could be maintained without an
equitable justice.

That the court was embedded in both society and social morality is
attested to by the nature of the court’s social constitution on the one
hand, and by the legal-mindedness of the very society the court was
designed to serve on the other. The gadi himself was typically a creature
of the very culture in which he adjudicated disputes — a practice that
pervaded almost the entire Muslim world. A partial exception to this rule
occurred under the Ottomans, who shuffled gadis on average every two
years or s0,>° and often sent them from one province to serve in another.
Nevertheless, generally speaking, they did not themselves adjudicate dis-
putes in their jurisdictions, leaving this task mostly to their local and native
deputies. Embedded in the moral fabric of social relations, the gadi could
have no better interest than to preserve these relations. He operated within
established modes of mediation and arbitration, modes that preceded and
defined his professional involvement. If mediation and arbitration sought to
achieve social equity and to preserve the individual’s sense of morality, the
gadihad to absorb these imperatives into his court and accommodate them
within a normative legal framework. Every case was considered on its own
terms, and defined by its own social context. Litigants were treated not as
cogs in the legal process, but as integral parts of larger social units, struc-
tures and relations that informed and were informed by each litigant. The
qadr’s accommodation of litigants-as-part-of-a-larger-social-relationship

3% Hirsch, “Kadhi’s Courts,” 218; Mitchell, “Family Law,” 201-02.
35 Peirce, Morality Tales, 176; Marcus, Middle East, 106.

% See in more detail section 5, below.  >7 Jennings, “Women,” 61-62.
38 For a one-year duration, see Rafeq, “Application of Islamic Law,” 411.
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was neither the purely customary mode of negotiation (prevailing in the
pre-trial stage) nor the black-and-white, all-or-nothing approach (mostly
prevailing in systems where the judge is socially remote from the dispu-
tants).39 Rather, the gadi mediated a dialectic between, on the one hand, the
social and moral imperatives — of which he was an integral part —and, on the
other, the demands of legal doctrine which in turn recognized the suprem-
acy of the unwritten codes of morality and morally grounded social rela-
tions. And it was this dialectic that culminated in one of the most striking
features of Muslim judiciary throughout North Africa and the eastern
Mediterranean (at least under the Ottomans), namely, an impressive con-
sistency in judicial decisions.*’

That the law took social and moral imperatives for granted should not
obscure the fact (which has nonetheless largely escaped modern scholar-
ship) that while this law does formally declare itself to be divine and thus, by
implication, above the seemingly petty concerns of human affairs, it in no
way disregards its worldly function. From this perspective, then, jurists’ law
operated in a dual capacity: first, it provided an intellectual superstructure
that positioned the law within the larger tradition that conceptually defined
Islam, thereby constituting a theoretical (and profoundly psychological)
link between metaphysics and theology on the one hand, and the social and
physical world on the other; and second, it maintained the discrete goal of
infusing a given social and moral order with legal norms — an infusion whose
method of realization was not imposition but rather mediation. At this level,
jurists’ law guided and promoted, but did not superimpose itself upon,
social morality. Because the gadr was an immediate product of his own
social and moral universe, he was constituted — by the very nature of his
function — as the interpretive agency through which figh law was mediated
and made to serve the imperatives of social order and harmony.
Procedurally too, the work of the court appealed to social constructions of
probity and moral rectitude that immediately derived from the local site of
social practice. Thus, the shared communal values of honor, integrity,
shame and religio-social virtue entered the arena of the court as part of a
dialectic with the assumptions of figh law.

39 Gulliver, “Process,” 42: In modern judicial systems, “all or nothing is a characteristic
feature of the ordinary judicial method. An action is proven and sustained or not proven and
dismissed ... [The] verdict of the court has an either/or character; the decision is based
upon a single, definite conception of what has actually taken place and upon a single
interpretation of legal norms” (emphasis mine).

40 This is clearly attested in the various Ottoman court records from Egypt, Syria and
Anatolia, some of which are published and studied. See, e.g., Cohen World Within, and
the third volume of Watha’iq al-Mahakim al-Shardyya al-Misriyya. See also Marcus,
Middle East, 111; Hallaq, “Qadi’s Diwan.”
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Yet the gadi was not the only socially linked official in the court. All other
functionaries, most notably the witnesses and the court examiners, shared
the same social and moral landscape. Much of the work of the court related
to the investigation not only of events but also, and perhaps more impor-
tantly, to that of the integrity and rectitude of the persons involved in
litigation or in these events. Just as the gadi’s primary concern in recruiting
witnesses for the court was their moral integrity (‘adala), it was the concern
of these witnesses to assess the moral worth of people involved in litigation,
primarily witnesses appearing on behalf of the litigants. The function of
witnesses would have been rendered impossible without local knowledge of
existing customs, moral values and social ties. Impossible not only because
their knowledge of others would be inadequate and insufficient but, more
importantly, the credibility of the testimony itself — the bedrock of adjudi-
cation — would cease to be both testable and demonstrable. For rectitude
and trustworthiness — themselves the foundations of testimony — consti-
tuted a personal moral investment in social ties. To lie meant in effect to
sever these ties and, in turn, to lose social prestige, honor and all that was
productive of life’s networks of social obligations.

As we have already noted, each case was inscribed into the minutes of
the court, and attested at the end of the entry by witnesses whose number
ranged from two to several. Some were officials of the court, and some
relatives of the litigants, whereas others were no more than bystanders
who happened to be present on account of another matter.*! Although
witnesses, retained and paid by the court, hailed usually from the higher
social classes — some of them being prominent jurists and provincial
magnates — other witnesses who accompanied the litigants obviously
represented the entire spectrum of social classes in the wider population,
particularly the lower strata. As an aggregate act, their attestation at the
end of each record summing up the case amounted not only to a com-
munal approval of, and a check on, court proceedings in each and every
case dispensed by the court,*? but also to a depository of communal
memory that guaranteed present and future public access to the history
of the case. In many ways, therefore, these witnesses functioned as com-
munity inspectors of the court’s business, ensuring the moral integrity
of its procedures, just as their counterparts, the court’s legal experts (akl
al-4lm), ensured the soundness of the application of law.*

41 Peirce, Morality Tales, 97; Marcus, Middle East, 112.  ** Marcus, Middle East, 112.

43 Hattab, Mawahib, V1, 117; Mawardi, Hawi, XVI, 47-50; Nawawi, Rawda, VIIL, 125-26;
al-Husam al-Shahid, Sharh, 59; Serrano, “Twelve Court Cases,” 477-78. This practice
continued in many parts of the Muslim world until the present, even in countries that
underwent significant modernization. For the case of Jordan, for instance, see Antoun,
“Fundamentalism,” 373.
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Like judges and witnesses, the scribe (karb) of the court was invariably a
member of the local community and himself a jurist of some sort. His ties
to the community enhanced the already strong connections between the
court and the surrounding population, and provided a stabilizing constant
that offset the effects of the Ottoman policy of shuffling judges. The scribe,
by virtue of his role, was indeed instrumental in preserving the relation-
ships of social and epistemic continuity between court and society (and it
was oftentimes the case that senior scribes were appointed as deputy-
gadis). Under Ottoman rule, and probably before, this usually happened
when the Istanbul-appointed gadi would delegate his function to a local
deputy, or when there was a gap between the departure/death of a judge
and the arrival of a newly appointed one. The ability of Istanbul-appointed
judges to administer justice on the local level, and to maintain (and
exploit) continuity, depended largely on their access to the scribe’s knowl-
edge of local ties and customs. As one scholar aptly noted: “[J]udges and
scribes seem to have developed an interdependency that sustained their
cooperation, particularly since lower-ranking judges often also shared a
similar social background with the scribes.”**

Furthermore, the consumers of law and of the court’s services were
themselves the loci of the moral universe. That those who initiated liti-
gation at the court were the social underdogs is now beyond debate. They
were women versus men, non-Muslims versus Muslims, and commoners
versus the economic and political elite. That they won the great majority
of cases and that they found in the court a defender of their rights is
likewise clear from the evidence.*® They appeared before the ¢adi without
ceremony and presented their cases without needing professional media-
tion. They spoke informally, unhampered by anything resembling the
discipline of the modern court. They employed the discursive and rhet-
orical techniques that, according to individual capacity, each could mus-
ter. That they could do so was testimony to a remarkable feature of
Muslim justice, namely, that no gulf existed between the court as a legal
institution and the consumers of the law, however economically impov-
erished or educationally disadvantaged the latter might have been. Yet, it
was not entirely the virtue of the court and gadr alone that made this gap
non-existent, for some credit must equally be given to these very consum-
ers. Unlike modern society, which has become estranged from the legal
profession in multiple ways, traditional Muslim society was as much
engaged in the skar? system of legal values as the court was embedded
in the moral universe of society. It is a salient feature of that society that it

4% Agmon, “Social Biography,” 106. % Gerber, State, Society, 56-57, 139.
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lived legal ethics and legal morality, for these constituted the religious
foundations and codes of social praxis. To say that law in pre-modern
Muslim societies was a living and lived tradition is merely to state the
obvious.*°

The culture of the law court was, by itself, neither authoritative nor
influential enough to spread legal norms throughout the social order and
ranks. Instead, the agencies that enabled this spread lay outside of the
court. First, as we saw in chapter 3, legal education was informal and
accessible to all interested individuals. The Zalaga, where legal education
took place, required no formal application or any institutional approval for
admission. This permitted the curious and the interested to “sit in,”
thereby contributing to the spread of legal knowledge, to one degree or
another, among non-professionals. The neighborhood imams who spoke
of religious matters and who delivered the Friday sermons were agencies
of popularizing law, and the many students aspiring to a legal career
played a similar role. Similarly, the notary (shuriz), a private scholar
who drafted legal documents for a fee, also provided advice and expertise,
often without remuneration.*’ But it was the mufti who perhaps more than
anyone else contributed to the spread of legal knowledge among the
masses. From minor experts to major legal scholars, muftis were routinely
accessible to the masses, free of charge or nearly so.*®

The social underdogs thus knew their rights before approaching the
court, a fact that in part explains why they won the great majority of cases
when they happened to be plaintiffs.*® Their counsels were neither law-
yers who spoke a different, incomprehensible language, nor higher-class
professionals who exacted exorbitant fees that often made litigation
and recovery of rights as expensive as the litigated object. Instead, their

46 Ttis in this context that a major revision of Schachtian doctrine can be made. Schacht and

his followers accept the historicity of a “living tradition” during the second/eighth century,
a tradition that allegedly lost momentum and disappeared with the disjunction that
occurred between law, on the one hand, and society and politics, on the other. That law
continued to be a living and lived tradition, and that society was the carrier of this
tradition, are propositions that were dismissed out of hand by Schacht and his ilk. It is
now beyond question that the living and lived tradition continued to flourish, with ever
increasing force, centuries after the formative period of Islam had ended. For Schacht, see
Origins, 58 ff.

Hallaqg, “Model Shuriit Works,” 109-34.

Serrano, “Twelve Court Cases,” 478. This “free legal advice” was noted even by early
colonialist officers in India, whose commentary on Islamic justice was otherwise negative.
See Strawson, “Islamic Law and English Texts,” 34. It is to be noted, however, that the
introduction of mufiis to certain areas of Malaya (e.g., Naning and Rembau) was a
relatively late one, ironically coming upon the heels of British colonization. See Peletz,
Islamic Modern, 30-31.

Marcus, Middle East, 111-13.

4
48

3

4

©

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:31:03 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.006
Cambridge Books Online © Cambridge University Press, 2014




Law and society 173

counsel on the technical and more difficult points of law were the largely
free-of-charge muftis whose opinion the court took very seriously, as we
shall see shortly.

But the spread of the legal ethic and legal knowledge in the social order
was also the function of a cumulative tradition, transmitted from one
generation to the next, and enhanced at every turn by the vibrant partic-
ipation of the aspiring law students, the greater and lesser muftis, the
imams, and the occasional advice that the judge and other learned persons
gave while visiting acquaintances, walking in the street or shopping in the
market. Thus when the common folk appeared before the court, they
spoke a “legal” language as perfectly comprehensible to the judge as the
judge’s vernacular “moral” language was comprehensible to them.?°
Legal norms and social morality, if they could be at all separated, were
symbiotic beings, one feeding on and, at the same time, sustaining the
other. As much a social as a legal institution, the Muslim court was
eminently the product of the very community which it served and in the
bosom of which it functioned.

Trials were typically opened by a mudda, a plaintiff or claimant, who was
more frequently an illiterate peasant or a small shop owner than a merchant
or a government official. To be substantiated, the claim (da‘wa) required
evidence in support of any allegations made.’! Thus, the burden of proof
lay with the plaintiff. But if the plaintiff failed to provide evidence against the
defendant, then the latter would be required to take an oath to the effect that
he or she was innocent of the charges. Although the judge could request
such an oath from the plaintiff as well, it seems that in most cases it was the
plaintiff who determined whether or not such an oath was to be taken by the
defendant.’® In such an instance, the case would be concluded, and a
decision rendered, upon either acceptance or refusal to take the oath. If
taking the oath was accepted, the case would be decided in favor of the
defendant; if refused, the case would be resolved in favor of the plaintiff. >3

The requirement of an oath from the defendant was not merely a legal
formality, but rather a religious act that carried with it a major transcendental
liability. In a religiously charged society, taking an oath of innocence (e.g.,

>0 See, e.g., Tahawi’s comments on the accessibility of legal documents (shuriiz) to the

average person, in Wakin, Function, 10-29.

See chapter 12, below.

In her study of a year’s worth of litigation in Aintab, Peirce (Morality Tales, 186, 427,
n. 34) found that there were thirty cases involving oaths, twenty-five of which were
required by the plaintiff against the defendant, and five requested by the defendant against
the plaintiff. For an example of the latter, see Warha’iq al-Mahakumn al-Shar4yya al-Misriyya,
I, 16-17 (1). See also chapter 12, below.

See chapter 12, section 3, below; El-Nahal, Fudicial Administration, 28; Peirce, Moraliry
Tales, 102—03.
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against a charge of stealing an object) amounted to a decision on the part
of the guilty to opt for the more considerable, indeed everlasting, punish-
ment: the scorching fire of Hell.’* This threat, far more effective and perva-
sive than the worldly coercion of the modern state, sustained the gadr’s or
plaintiff’s position in assigning or requesting the oath. When demanded of
a litigant, the oath reflected the likelihood that he knew more about the case
at hand,” and was not demanded simply because he happened formally to
fall into the category of “defendant.” Some micro-historians have noted the
rarity of decisory oaths in legal proceedings, but observed the corresponding
high frequency of confession, production of alibi, or pleas for extenuating
circumstances.’® It is perhaps fairly safe to conclude from this evidence that
an oath did not constitute a convenient way to escape liability and that it was,
as a rule, accepted as a genuine attestation of innocence.

The claim and subsequent defense were typically made in the vernacular,
and recorded in the court register, at times also in the vernacular, but often
in a modified form usually determined by the scribe and perhaps reflecting
his level of education.”” Some cases required the assistance of the court
experts who, as we have noted, might be sent by the judge to investigate the

>* Tt is profoundly important here to note that coercive divine power was not a category
detached from other divine attributes. In the conception of the believer, God is omni-
potent and omniscient, the One who endures through eternity, who does not sleep, who
knows the most minute particulars of worldly occurrences, who keeps accounts, and yet is
all-merciful, compassionate, loving and forgiving. He is everything in their contradictions.
If one seeks nearness to Him, one seeks those attributes desired, avoiding those that are
not. It is not merely a fear of punishment that compels the believer to do the right thing,
but the desire for, and allure of, His love, compassion, generosity and eternal comfort.
He is not a unidimensional entity of terror and fear, the Inquisitor, the Inspector of
Bad Deeds, awaiting the slightest fault or misdemeanor to jump at the opportunity to
punish. He is, before anything else, the Compassionate and the Merciful (“al-Rahman
al-Rahim”), the two names by which He is famously and universally known, two attributes
that announce Him in all human speech and mundane action. Divine punishment may,
by analogy, be easily elided into the coercion of the modern state. But Allah cannot be
subjected to this analogy. For the deserving, His punishment is indeed horrendous and
eternally painful, to an extent and quality that cannot even be imagined by the human
mind. To the petty, and not so petty, wrongdoers, He is forgiving and merciful.
Repentance pays. Not only some, nay many, bad deeds can be forgiven, but good deeds
also are rewarded. The reward is thus exponential. Doing good and performing good
deeds increases one’s credit, meticulously noted in one’s transcendental ledger. And
everyone has a ledger. By contrast (and excepting selective, if not relatively rare, honors
such as those bestowed on scientific, literary and military achievers), no such credit is
awarded the state’s citizen, not even an acknowledgment, however much good one may
do. Thus, to do good is by definition to be “near God” (qurba) in this life and in the
hereafter, to be loved and in receipt of His grace and bounty. “There is no god but God”
ultimately epitomizes, but does not mask, the totality of these relationships with the
Creator, in their threat and promise. For more on the role of religious morality in the
functioning of the law, see Hallaq, “Fashioning the Moral Subject.”

> Rosen, “Justice,” 39. °° Peirce, Morality Tales, 103.

>7 On the scribe, see chapter 1, section 6, above; Hallag, “Qadi’s Diwan,” 422-23.
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matter. These were usually professionals or guild chiefs who determined,
for instance, if a person’s window violated his neighbor’s right to privacy, or
if a man found dead in a public street had been murdered or not. Just as the
chief builder and chief surgeon would, respectively, be involved in these two
cases, so too would many other professionals be called upon to testify about
aspects of the life of the community in which they lived and which they
expertly understood. Upon completing their enquiry, the experts reported
to the judge, who made the final decision. The claim, the defense, the
expert’s findings and the judge’s decision would all be succinctly recorded
by the court, attested to by two or more witnesses, and copies of this record
were often issued to the litigating parties.’®

The court was by no means restricted to operating as a site of conflict
resolution, and quite frequently performed the all-important function of
confirming rights and ownership through the registration and issuance of
documents. Transfers of real and movable property, loans, manumis-
sions, bonds of surety, acknowledgments and business partnerships
were all recorded at court and copies of the registry issued to the con-
cerned parties.59 Marriages, divorces, estates of deceased persons, divi-
sions of inheritance, religious conversions, and many other transactions
and events were also often recorded at court. Likewise, a verbal or physical
assault would at times end up in the court record, without this event
resulting in any claim, suit or damages prescribed by the judge. The
wronged would merely demand that the assault be noted and recognized
by the court, and an attested copy of the entry be given to him for possible
use in the future. Also, as it was common for slaves to flee their masters’
households, no legally manumitted slave wished to be caught without
being in possession of either the “book” of manumission or a confirma-
tion/certificate received from the court in attestation of his freedom.®° All
in all, it is certain that the role of the court as a judicial registry was as
important as, if not more important than, that of conflict manager. One
survey of mid-eighteenth-century court business in Aleppo reveals that no
more than 14 percent of all cases were lawsuits, whereas the rest mostly
involved notarial attestation.®! The practice of courts in other locales and
regions could not have strayed much from this ratio, much less reversed it.

8 Hanna, “Administration of Courts,” 53; Hallaq, “Qadi’s Diwan,” 420.

% Lutfi, “Study of Six Fourteenth Century Iqrars”; Wath@iq al-Mahakim al-Shariyya
al-Misriyya, 1, 35 (23), 44-46 (4-5), 65 (19), and passim.

0 Peirce, Morality Tales, 194, 283; Wath@iq al-Mahakim al-Shariyya al-Misriyya, 1, 34-35

(22-23).

Marcus, Middle East, 107. Of those not involving litigation, almost half of the court entries

were related to registration of houses or of other real property sold, while nearly one

quarter dealt with divorces, child support, estates, debts and acknowledgments.
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Nonetheless, it is clear that not all transactions or events were recorded
at the court, for it appears that the need for the court’s attestation pos-
sessed one common feature, namely, the perceived possibility that a claim
or an event might arise again in the future. A recorded verbal offense
established “a case history” which might be crucial for the wronged party
to prove his or her claim if the aggression were to escalate in the future. A
recorded divorce guaranteed for the wife future benefits in the way of
alimony, delayed dower, or entitlement to her portion of any property she
might have gained before or during the marriage. Similarly, recording the
terms and shares of inheritance with regard to common property would
guarantee the rights of a brother or a sister who could not prove a
permanent physical presence on that property. For it was a common
occurrence that a sibling would argue before the court that he or she
enjoyed full ownership of a property by virtue of exclusive residence in
said property over a long duration. The frequency of recordings at the
court confirms the remarkable fact that Muslims of every walk of life
understood not only their rights but also the far-reaching ramifications
of the transactions and events in which they engaged in their daily
existence.®?

4. The jurisconsult (muftz) and the author-jurist
(musannif): society and legal change

We have already intimated that, pedagogically and juridically, the mufi7
was instrumental in propounding legal norms and legal knowledge at
grassroots level. An integral part of his activity related to mediation, in a
manner similar, but not identical, to those mediators who were involved in
the pre-trial stages of conflict resolution. Unlike the latter, whose role as
negotiator depended upon a win-some-lose-some mode of resolution, the
muyfti stated what the law was in a particular factual situation. As he
constituted an accessible center of legal and moral authority, his opinion,

62 Nelly Hanna, who studied the courts of Ottoman Cairo, observes that “the procedures of
the courts of Cairo were simple and easy to understand; almost unimaginable today, they
generally handed down decisions or notarized documents the very day the case or the
document was brought before them. Even the local doctrines of the four schools of law
seem to have been understood by the people. What we regard today as a very formidable
and specialized area of knowledge — the various distinctions between the Hanafi, Shafi4,
Maliki, and Hanbali schools of law, in matters, for instance, of personal status or trans-
actions — seems to have been common knowledge at that time. It was not unusual for one
person to buy a house one day according to Hanbali law and get married next day
according to Maliki or Shafi‘i law. By assessing the specific differences between the
schools of law ... people deliberately chose the school that best defended their interests
in any particular case or transaction.” Hanna, “Administration of Courts,” 53.
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though non-binding, settled many disputes “on the spot.”®> For as we
shall see, the farwa represented an authoritative statement of law, a state-
ment that the courts routinely upheld and applied. A disputant who failed
to receive a farwa in his favor was not likely to proceed to court, and would
instead abandon his claim altogether or opt for informal mediation.

The informal accessibility of the mufii to the masses represented only
one side of his involvement in conflict resolution. The other side was the
formal role he played in the courts of law. From its early stages, the Islamic
legal tradition has insisted on the presence of mujftis, at times described as
“the people of knowledge” (akl al-Glm), in the courts of law,°* both as
advisors for the gadr on difficult points of law and as overseers-cum-
witnesses of court proceedings. In the Malikite courts of Muslim Spain
the presence of these experts (known as mushdwirin) was a requirement.®’
Somewhat like the Ottoman Shaykh al-Islam, but politically less powerful,
they often issued farwas bearing on the policies and conduct of the
sovereign, who appointed them to various jurisdictions after consultation
with judges.®® In the eastern lands of Islam, not all courts had a “sitting”
mufti, a fact bearing more on form than on content.®’ Massive evidence
suggests that the physical absence of muftis from the courts in no way
changed the dependence of the latter upon the former, for difficult cases
were routinely referred to muftis, local or distant.°® The bulk of farwa
literature at our disposal attests to the now well-established fact that farwas
were requested by judges from mujtis who, at times, lived hundreds of
miles away.®® The great majority of fazwds thus originated in the

3 A telling example of the fazwd’s legal power is the case of a Damascene individual who,
sometime toward the end of the ninth/fifteenth century, appealed a Shari‘a court’s
decision by traveling to Cairo in order to obtain a farwa that showed the decision to be
erroneous. On the basis of this farwa, the Mamluk Sultan, presumably presiding over a
magzalim court in his Dar al-‘Adl (see chapter 5, section 2, below), issued a decree
(marsum) that dismissed the decision of the Damascus court. See Mandaville, “Muslim
Judiciary,” 71. On appeal and the state of scholarship on it, see the useful article of
Gradeva, “On Judicial Hierarchy.”

6% Mawardi, Hawi, XVI, 47-52; Qalqashandi, Subh, X, 267, 284, 288.

65 Masud, Islamic Legal Interpretation, 10—11.

% Ibid., 11. °7 Mandaville, “Muslim Judiciary,” 11.

8 Tbn ‘Abidin, ‘Ugiid, 1, 3; Ibn ‘Abidin, Hashiya, V, 359, 360, 365, 370; Ibn Abi al-Damm,

Adab, 71, 75-76; Ibn al-Munasif, Tanbih, 67, 68; Heyd, “Ottoman Fetva,” 51-52;

Jennings, “Kadi, Court,” 134; al-Fatawa al-Hindiyya, III, 312, 313. In his study of

Bursa’s court, Gerber, State, Society, 81-82, observes that the party armed with a farwa

always won the case. For Hafsid North Africa, see Powers, “Legal Consultation,” 93, 94,

96. Powers notes that, generally, the more serious the dispute, the greater the number of

muftis consulted. For the Mamliks, see Mandaville, “Muslim Judiciary,” 11.

The farwa collections of Ibn Rushd (Farawa) and Wansharisi (Mi‘yar) are two cases,

among many, in point. The latter consists of a multitude of farwas belonging to numerous

major and less renowned muftis.
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actualities of social and economic practices, even when they were not
solicited by the court.”®

The court’s juristic dependence on the mufti and his authoritative
opinions belies, in one important sense, the dictum that the farwa is a
non-binding opinion. While it is true that the farwa is formally non-
binding, because of the obvious reason that it does not qualify as a gadr’s
decision (hukm), it was nonetheless commonly accepted as the basis of
court rulings, and rarely, if ever, ignored. When on occasion a fatwa was
disregarded, it was usually because another farwad constituted a more
convincing and authoritative opinion, which meant that the latter received
the doctrinal support of the school’s prominent authorities. In other
words, and to put it conversely, it was rare for a judge to dismiss a farwa
in favor of his own opinion, unless he happened to be of a juristic caliber
higher than that enjoyed by the mufti from whom the farwa was solicited.

That the farwa, reflecting the authoritative doctrine of the school,
normatively constituted the basis of the gad’s ruling also explains why
court decisions were not deemed authoritative or binding precedent, as is
the case in common law legal systems. This phenomenon also explains
why the Muslim court decisions were neither kept nor published in the
manner practiced by common law courts. In other words, law was to be
found not in precedent, or in a doctrine of Stare Decisis,! but rather in the
juristic corpus of the school, a corpus elaborated by the author-jurist
(musannif) and extracted for difficult and complex cases by the mufii.
The law of those (standard) cases that did not call for the specialized
expertise of the muft7 was found by the gadi himself, either in the works of
the author-jurist or in the fatwa compilations — or in both.”?

Thus, emanating from the world of legal practice, the farwas rather than
court decisions were collected and published, particularly those among
them that contained new law or represented new legal elaborations on

7 For a detailed discussion of this issue, see Hallaq, Auzhority, 174-80.

7! Essentially defined as a “[p]olicy of courts to stand by precedent and not to disturb settled
point.” It is a “[d]octrine that, when court has once laid down a principle of law as
applicable to a certain state of facts, it will adhere to that principle, and apply it to all
future cases, where facts are substantially the same.” Black’s Law Dictionary, 1261;
Hardisty, “Reflections on Stare Decisis,” 41 ff., 64-69. Further on Stare Decisis in
British India, see chapter 14, section 1, below.

Particularly after the sixth/twelfth century, there appeared a genre of short manuals
intended for the use of judges, normally consisting of one or two volumes.
Marghinant’s Hida@ya and Halab1’s Multaga are two cases in point. But the gadis, espe-
cially those trained in advanced jurisprudence, did refer to expanded works, known as the
“School’s Compendia” (kutub al-madhhab); e.g., Nawawl’s Rawdat al-Talibin or his
al-Magmii“. Yet, it was by no means uncommon for the gadi to use the farwa-figh
collections, such as al-Fatawa al-Hindiyya by al-Shaykh al-Nizam ez al., and Hattab’s
Mawahib.

7

N
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older problems that continued to be of recurrent relevance.”> The col-
lected farwas usually underwent a significant editorial process in which
legally irrelevant facts and personal details (e.g., proper names, names of
places, dates, etc.) were omitted.”’* Moreover, they were abridged with a
view to abstracting their contents into strictly legal formulas, usually of the
hypothetical type: “If X does Y under a set of conditions, then L (legal
norm) follows.” Whether abstracted, edited or not, these farwa collections
became part and parcel of the authoritative legal literature. In Hanafite
law, for example, they formed the third tier of authoritative legal doctrine,
reflecting the contributions made by jurists who flourished after the first
masters of the school, Abu Hanifa, Aba Yusuf, Shaybani and al-Hasan b.
Ziyad, who contributed the first and second tiers.”” In sheer size and in the
daily reality of legal practice, however, the third tier was the most domi-
nant, as it reflected the multiple accretions and successive modifications
to the “basic legal corpus” of the first masters. In the Malikite school, no
formal hierarchy of substantive law was articulated, but the absorption of
farwas into the works of author-jurists was as prominent and systematic as
that exhibited in the Hanafite school.”®

This integration of farwas into the equation provided the world of the
Shari‘a with a fully developed and comprehensive account of the law, with
all of its juristic disagreements (tkhrlaf), dialectical subject-matter and
authoritative opinion. The author-jurist’s activity extended from writing
the short but specialized risala to compiling longer works, be it the mabsit
(lit. extended) or the sharh (commentary). It was mainly these two types of
discourse that afforded the author-jurist the framework (and full oppor-
tunity) to articulate a modified body of law, one that reflected both the
evolving social conditions and the state of the art in the law as a technical
discipline. The overriding concern of the author-jurists was the incorpor-
ation of points of law or “cases”’” that were deemed relevant and neces-
sary to the age in which they were writing. This is evidenced not only in
their compilation practices, but also in their untiring insistence on the

73
74
75
76
77

For a list of important farwa collections, see Hallaq “From Farwas to Furi<,” 31 ff.

For a detailed account of this editorial process, see Hallaq, Authority, 183-88.
Samarqandi, Fatawa, 1; Ibn ‘Abidin, Hashiya, 1, 69.

Cases in point are Hattab, Mawahib; and Khurashi, Hashiya.

Not to be confused with cases in the common law legal system. A typical mode of
exposition is the following: “When X bequeaths something to Z, a particular individual,
the ownership of the article bequeathed is suspended, meaning that if Z accepts it after X’s
death, even if after some time has passed, then Z has owned it from the moment X died;
but if Z declines to accept it, then X’s heirs own it. If Z accepts it, but then refuses it before
having taken possession of it, this cancels his ownership of it, though if he refuses after
having taken possession of it, it does not cancel his ownership.” Ibn Naqib, ‘Umda, 465.
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necessity of including in their works “much needed cases”’® deemed to be
relevant to contemporary exigencies and those cases of “widespread
occurrence” (ma ta‘ummu bi-hi al-balwa), whereas cases that had become
irrelevant to the community and its needs were excluded.”® Many, if not
the majority, of the cases included were acknowledged as belonging to the
“later jurisprudents” who elaborated them in response to the emerging
new problems in the community.®® Reflecting the “changing conditions of
people and of the age” (li-tkhtlaf al-‘asr wa-taghayyur ahwal al-nas), the
author-jurists opted for later opinions that were at variance from the
doctrines of the early masters.®! It is also instructive that the farwds that
formed the substance of later doctrine were those that answered contem-
porary needs and had at once gained currency in practice.®? On the other
hand, those opinions that ceased to be of use in litigation were excluded as
weak or even irregular.®’

Despite these exclusions, the author-jurist’s subject-matter was multi-
layered, comprising the fundamental and foundational principles of the
law — principles overlaid by the technical contributions of successive
generations of jurists, ranging from the founders’ disciples down to his
own immediate predecessors. His main source for elaborating the basic
law and foundational principles was the farwa literature, which intimately
reflected legal practice within the courts and outside them, as well as the
general practical concerns of the community. Each generation of these
longer works maintained the general principles of substantive and proce-
dural law while simultaneously incorporating all current and relevant
subject-matter, whether found in older or newer works.

These longer works, or abridged versions thereof, constituted the juris-
prudential basis of legal practice and adjudication, which itself gave rise to
these works and furthered their continuous development. Thus the move-
ment was at once circular and dialectical, one that may aptly be described as
a “dialectical wheel”: society’s legal disputes ended up before the courts of
law; judges encountered hard cases which they took to the mufii for an
expert opinion (though the mufii was queried by laypersons too); the mufit
provided solutions to these hard cases, thereby preparing them for

78 Qadikhan, Fatawa, 1, 2; ‘Alami, Nawazil, I, 18.

See, for example, Ramli, Farawa, 1, 3; Khushani, Usil, 44.

80 Zayla, Tabyin, 1, 2; Kurdari, Fatawa, IV, 2; Masili, Ikhtiyar, 1, 6; Nawawi, Majmii, I, 6;
Ba‘alawi, Bughya, 8-9; Qadikhan, Fatawa, I, 2-3; Ramli, Fatawa, I, 3; ‘Alami, Nawazil, 1,
18; Ramli, Nikaya, I, 9-10, 45; Hattab, Mawahib, 1, 31; Baghdadi, Majma, 2. See also the
detailed discussion in Hallaq, Authority, 188-89.

81 Tbn ‘Abidin, Hashiya, 1, 69; Qadikhan, Fatdwa, I, 2-3; Ramli, Farawa, 1, 3.

82 Khushani, Usiil, 44; Ramli, Fatawa, 3; Hattab, Mawahib, 1, 33.

83 Khushani, Usil, 44; Hallaq, Authorizy, 190.
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integration into the law works of his school; students usually copied, col-
lected, edited, abridged and finally published such farwas; the author-jurist,
the author of the school’s authoritative figh work, incorporated most of these
farwas into his compendium; this he did while: (1) strictly maintaining the
body of principles governing his school’s legal corpus; (2) weeding out
opinions that had fallen out of circulation; and, conversely, (3) retaining
opinions that had newly arisen or those that continued to be relevant to legal
practice. The product of this juristic activity was the figh work that contin-
ued to gauge and be gauged by legal practice. In sum, while legal practice
was guided by figh discourse, the latter was shaped and modified by the
former. Dialectically, one issued from, yet also fed, the other.

By the time that it came to be applied in the court, legal doctrine would
have already undergone a long and complex process. The gadi’s doctrinal
reference might have been the long compendium, the so-called mabsit,
but it might just as well have been the abridgment (mukhtasar) he had
studied in the college of law (madrasa), where he acquired knowledge of it
by memorizing and understanding the legal text. The mukhtasar is by
necessity adroitly exiguous, dense and often exhibiting an elliptic econ-
omy of words. Often impenetrable, it elicits the commentary of the law
professor, without whose expert intervention the text would remain inac-
cessible to the student. Something of a medium-size or a thin volume, the
mukhtasar represents a condensation of the corpus juris as expounded in
the shurith or mabsurar — multi-volume works of exquisite but enormous
detail.®* Defying the human capacity to retain information by rote,
the shurih and mabsitar were abridged in a manner that allowed the
student to recall mentally — through citing from the mukhtasar a clause
or a sentence — a principle plus a host of cases and examples illustrating the
law applicable to a particular case.

The student’s memorization of the abridgment was integral to the
process of commentary received from the professor in the study circle
(halaga). The oral commentary in the kalaqa reflected the contents of the
long commentaries and the abridgments, but did not necessarily duplicate
them. Examples of a casuistic nature were constantly introduced to illus-
trate substantive legal principles, but the source of these examples might
have been either a long text or the professor’s own legal practice.®> For it

8% See, for example, al-Baqir al-Majlisi’s Bihar al-Anwar, a work consisting of 111 volumes.
85 A highly misunderstood phenomenon is the so-called casuistic method employed in
Islamic law. That it is a “method” and that it is characterized as “casuistic” are due to
the taxonomy of modern Western scholars. What the latter find striking (and often
objectionable) is the oftentimes hypothetical nature of the cases adduced in legal works,
a nature that comports with the received but utterly unfounded notion that Islamic law
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was quite common, if not the norm, that a professor of law was also a muft7
or a judge, and when he engaged in the role of teacher he would bring his
ifta>-gada’ experience to the halaga where it would be brought to bear
upon his students’ course of study.®®

Beginning in the early fourth/tenth century, every school adopted a
mukhtasar, not only as a standard pedagogical text, but also as an author-
itative summary of its substantive law.®” The utility of these mukhzasars
could at times last up to two centuries before needing to be replaced by
another abridgment, but such a substitution never meant that the older
mukhtasars became obsolete. In fact, the process of replacement itself was
gradual, slow and, strictly speaking, never complete, for while new mukh-
tasars did become standard and “canonical,” the old ones, as a rule, never
totally faded away.

This continuing relevance of the mukhtasar was typical of all other legal
genres, beginning with those basic works written down on the authority of
the founding masters during the second/eighth century and ending with
the magisterial compendia of the last great jurists of the thirteenth/nine-
teenth century. It was the remarkable structural continuity of Islamic legal
culture that made this tradition possible. Yet, and equally remarkable, it
was a salient feature of this culture that legal works — the basis of legal
practice in the law courts, in #t@ and in document drafting (shuriir)®® —
were constantly updated, rewritten and modified in a number of ways. No
work was identical to another, and significant differences could indeed be
observed between and among successive works of the same genre and in
the same school. For the past century, and until quite recently, Western
scholarship viewed this cumulative textual activity as a hair-splitting exer-
cise, where the piling of commentary upon commentary yielded nothing

“has lost touch with reality,” be it social, political or otherwise. The hypothetical cases of
substantive law thus become the proof of this disconnection, if not dislocation. (In his
“Defining Casuistry in Islamic Law,” Walter Young provides an in-depth critique of
modern writings on the subject, and calls for the dismissal of this essentially European
concept as a useful category for figh analysis). From a strictly juridical perspective,
however, this “method” is both legally efficient and intellectually cautious. Its purpose
is: (1) to lay down legal principles and precepts, usually through the presentation of
several illustrative cases; and (2) to do so without engaging in the authoritative practice
of laying down deductive definitions that are by nature fixed and that might cause these
principles and precepts to become rigid. Accordingly, when “real” cases did not meet the
needs of illustration, hypothetical cases were created. The overall effect finally turns out to
be both structural and heuristic flexibility rather than the assumed impracticality of the
Shari‘a. Cf. Johansen, “Casuistry,” 135-56.

Further on this, see chapter 3, section 3, above. 87 Fadel, “Social Logic.”

On the shurit as reflecting practice and as a part of the “dialectical wheel,” see Hallaqg,
“Model Shurir Works,” 115-34.

86
88
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of substance worth studying.®® More recent scholars came to appreciate
the output of Muslim legal scholarship and indeed took delight in study-
ing its rich and varied scholarly texture; yet their verdict remained that the
juristic tradition, with all its massive corpus of texts, commentaries and
super-commentaries, represented no more than “intellectual play,” hav-
ing little, if anything, to do with society and its problems.’® This brand of
scholarship is associated with the academic but predominantly political
doctrine espousing the Shari‘a’s stagnation — a doctrine that justifies and
rationalizes the latter’s eradication as part of the colonizing and modern-
izing project (the subject of Part IIT).°" In fact, there has thus far been no
research that shows such stagnation ever existed. The latest scholarship
has demonstrated exactly the opposite, namely, that Islamic legal dis-
course constituted the vehicle through which legal change — as a response
to changing social reality — was modulated.’?

It must be stressed that legal change during the pre-modern period was
characterized by two qualities, the first of which was its imperceptible
nature. No sudden mutability was required, no ruptures, violent or oth-
erwise, but rather a piecemeal modification of particular aspects of the
law, and only when general and wide-ranging circumstances (/ma ta‘ummu
bi-hi al-balwa) demanded such modifications. The change, therefore, was
always eminently organic, naturally arising, as it were, from the adaptive
experiences of the past and, most importantly, from within the legal
sub-culture of a particular region. (After the third/ninth century, some
of the main regions that developed legal sub-cultures were Transoxiana,
Iran, Iraq, Greater Syria, Egypt, western North Africa, and Andalusia. By
that time, the Hejaz and the Yemen had become legally marginal.)
The second quality lay in the fact that a modern notion of change
(which tends to signify qualitative leaps and at times violent physical
and epistemic ruptures from the past) was clearly absent from the con-
ceptual world and discourse of the jurists. The famous dictum that “the
farwa changes with the changing of times and places” certainly did not
indicate the presence in traditional Islamic law of this modern notion of
change but instead stated a working principle of accommodation and
malleability. Change, however it was understood, was both evolutionary
and organic.

89 See, e.g., Coulson, History, 84.

9 See, e.g., Calder, “Law.” See also n. 85, above.

°! Hallaq, “Quest for Origins.”

92 Udovitch, Partnership, 5 ff.; Hallaq, Authority, 121-235; Hallaq, “Model Shuriar Works,”
109 ff.; Johansen, Islamic Law; Johansen, “Legal Literature,” 29-47; Powers, Law,
Society; Mundy, “Ownership or Office.”
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5. Women, society and legal practice

It is not mere chance that the body of modern legal and quasi-legal
scholarship on Ottoman women has recently come to surpass in quantity
the total sum of twentieth-century scholarship on either the formation of
Islamic law throughout the first four centuries of Islam or the subsequent
middle period, lasting half a millennium, leading up to the Ottoman
ascendancy. In fact, it is quite likely that it has surpassed or will soon
outstrip the total sum of scholarship on the two periods combined. And it
is not fortuitous that the upsurge of scholarship on Muslim women
occurred only in the 1990s, slightly after the proliferation in the West
(Australia included) of writings on feminist jurisprudence. Even less
fortuitous is the substantive connection between these two bodies of
scholarship and their criteria of analysis. Most striking is the unrelenting
similitude not only in the categories of analysis but in the fairly inflexible
application of these categories to the subject of Muslim women during the
pre-modern past. The aporia generated as a reaction to Western feminist
discourse has been largely confined to the Indian and African post-
colonial feminist critique, Islam having largely remained on the margins
of both the latter critique and the attendant theoretic consequences.®>
Historians have paid attention to the gendered fabric of the Muslim
social order, of family, marriage and divorce, but this very attention has
been driven — on nearly all methodological and interpretive levels — by
modernly defined frames of analysis where, for instance, power at large
(itself a foundational, pre-determinative and prejudicial principle of anal-
ysis) is delimited by, and inferred from, material, economic and political
structures. These are the very notions and structures upon which capital-
ist and power-defined modernity rests, but these also become the
enshrined parameters and substrates of historical analysis. While it is
undeniable that such approaches to the history of the Other are highly
productive, they cannot suffice in gauging either the spectrum or the
magnitude of privilege, prestige, status, rank or epistemic authority. For
moral, religious, epistemic and other types of socially based powers oper-
ated with equal efficacy but have received, in current scholarship, next to
marginal attention.’* If the underlying common concern of this Islamicist
scholarship is to measure the extent of female legal power in the gendered
world of Islam, it has greatly neglected the moral, the religious and to
some extent the socio-structural foundations of power, aspects that the

93 For some powerful voices in the post-colonial feminist critique, see Mohanty, Third
World; Donaldson and Kwok, Postcolonialism; Narayan, “Project”; Chatterjee,
“Colonialism.”

9% A partial exception in the category of moral analysis is Peirce, Moralizy Tales.
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modern analysis of power has, perforce, left largely underdeveloped. Yet,
this is in no way to argue that women’s acquisition of moral and other forms
of power liberated them any more from the clutches of a patriarchal system
whose legal doctrine discriminated against them in more than one way. But
what it does argue is that, within the context of this subordination and
because of it, women’s strategies of resistance extended to spheres beyond
the tangible discrimination against them as — for example — witnesses, or as
heirs to the estates of their parents.

In the absence of scholarly attention to women’s moral, religious and
epistemic capital, one is ill equipped to provide a general portrait of such
areas where women made an investment on terms that were normative to
their own societies. Gaining and maintaining power did not stem only or
directly from economic or material status, nor even from formal rights in
the law, for these latter constituted only a part of the process by which
rights, on the ground, were defined and finally determined. Earlier stages
in the process that influenced the qualitative accumulation or depletion of
rights were mutative and inflectional, determined by a variety of factors
that spanned social/familial status, moral standing in the community,
rank, economic power, class and much else. But this is not to say that
these are discrete categories that can stand independently; in a society
where status (social or legal) intersects, in a unique way, with a number of
material and non-material considerations, these categories will have to
remain for the historian as artificial and arbitrary as any historical exercise
of periodization. In other words, they are invented categories designed to
assist us in the control of our subject but are not located in a precisely
delimited object in the real world of the past.

With this realization, women can be said to have gained or lost power — if
that is what we have to assess — while standing at the nexus of a variety of
intersecting factors, and as they succeeded or failed to employ strategies in
the overall context of this nexus. Put differently, women’s power was, by the
nature of the closely knit social fabric, derivative.®” Derivative, however, not
in the sense that it tended to be different from the supposedly non-
derivative power of men (which in fact was also derivative, albeit in different
ways) but rather in the sense that such power mostly depended on interre-
lated and complex webs of personal contacts and social-familial relations.
These relations were in turn collectively permeated by values and systems
of morality that at once empowered and constrained social individuals, be
they men or women. (Again, this is not to suggest that, in a clearly patri-
archal system, women and men were constrained to an equal degree.)

9> The underlying premise here is that power is always derivative, as it cannot wholly stem
from a single, discrete source.
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In illustration of non-materialist and non-economic augmentation of
power, take, for instance, women of no economic means who dedicated
their lives as shaykhar of Sufi female khangahs, where worship, dhikr, and
leading a pious and charity-dedicated way of life could bestow on them
enough socio-religious prestige as to make them exemplary and influential
leaders in their communities. And as we saw, communities were the site in
which the court and the functioning of the law were embedded. The court,
to put it differently, represented that domain in which the community
functioned in legal ways. Thus with attaining social prestige or with
making similar moral “contributions” to the social order, there might be
combined an efforr (the much commended ji2ad) to increase one’s net
worth in religious morality, by, for instance, performing pilgrimage. While
the power that accrues from such “contributions” to the moral-religious
order is utterly non-materialistic and may continue to be so, it may none-
theless intersect with, or even generate, financial means or benefits that
can augment the actor’s power. Yet, even when no materialist power
accrues, social power or other non-economic forms of power may still
obtain and similarly enhance the position of a woman in the very absence
of economic power. For instance, in some parts of the Muslim world,
forgoing shares of inheritance is seen as strengthening the position of
women, in that such a material concession guaranteed her family’s sup-
port by providing security against the breakup of a marriage or the death of
a husband.’® Similarly, non-economic power may be derived from what
we may call the epistemic field, where women of learned families acquire
social — and at times eventually financial — power by virtue of their own
erudition as well as the erudition of their fathers, brothers or mothers. The
relative disconnection of learning from upper-class wealth was true for
most of the Islamic centuries, and could be said to have changed only in
the Anatolian and Balkan regions of the Ottoman Empire after the six-
teenth century, when the learned class there — and more specifically in
Istanbul — was finally incorporated into the imperial administration.’’

Thus women-scholars who taught hadith, educated children and
engaged in literary circles within their “invisible” spheres®® neither drew
nor aimed at acquiring financial benefits or economic power; neverthe-
less, their social prestige, enhanced by the scholarly reputation of their
families, augmented their investment in the larger religious-moral order.
Yet, although this investment immediately translated into social (i.e.,
non-economic) forms of power, it often intersected with financial and

96 Moors, “Gender Relations,” 69—84; Moors, “Debating,” 159.
97 See chapter 3, section 5, above, and Zilfi, Politics of Piety, 45, 55 and passim.
8 For examples, see Rapoport, Marriage, 10-11.
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other material terrains that benefited women. The prospect of marriage to a
well-to-do husband, with the attendant promise of a large dower, a gen-
erous trousseau, and a lucrative style of marital life is only one case in point.
The largely independent status of women in the marital households,
coupled with such financial and non-economic privileges — including the
initial prestige emanating from erudition, learning and religiosity — would
amount at the end of the day to a significant sum of power.

I noted earlier that this so-called social power could often translate into
legal power. Our sources, which largely consist of court records, tell us
little®® about the social background of the women involved in court
proceedings, how they were viewed by the individual members of their
social group, how they were perceived and positioned in the larger group
making up their immediate community, and, more importantly, how
influential women who capitalized on the largely non-economic social
power could reap, in the province of the law, the benefits of their socio-
moral and religious investments. But it is clear that personal rectitude
played a decisive role in legal proceedings, a fact that translated into
decisions and injunctions in favor of women who themselves were of
such a character or supported by female witnesses seen to have an equally
charged moral character. If judicial evidence is the thread by which justice
hangs, then rectitude and moral character are the filaments from which
the thread is made. And rectitude and morality were no less the province
of women than they were of men.

Moral and economic wealth, coupled with a foundational and thor-
oughgoing legal conviction that women possess full legal personality,
largely explains the by-now not-so-striking phenomenon that women
enjoyed as much access to the Muslim courts as did their male counter-
parts.'%® Like men, they approached the courts not only with prior knowl-
edge of their rights, but with the apparent conviction that the courts were
fair, sympathetic and operating with the distinct inclination to enforce
their rights.'® They often represented themselves in person,'°? but when

% Other documentary evidence, such as the petitions of the Imperial Council for
Complaints (szkayet defterleri), has no noticeable advantage over the court records in
revealing social, economic or legal data.

Zarinebaf-Shahr, “Women,” 86-95; Jennings, Studies, 115-99; Gerber, “Social and
Economic Position,” 231-44; Marcus, “Men, Women,” 137-63; Seng, “Invisible
Women,” 241-68.

For the spread of legal knowledge in society at large, see chapter 5, above, as well as the
cases studied by Peirce, Morality Tales, 372-73; Seng, “Gates of Justice,” 203; Petry,
“Class Solidarity,” 133-35. For a comparative perspective, see Davies, “Local
Participation,” 61.

102 On the basis of her work on Istanbul’s court records, Zilfi (“We Don’t Get Along,” 278,

281) states that a minority of women sent a deputy to represent them in court.

10

S
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not — and this being typical in the case of women (and many men) of the
higher classes, including non-Muslim women'®? — they normally had a
male relative, a servant or their business manager represent them. By all
indications, when they approached the court in person, they did so on the
same terms as did men, and asserted themselves freely, firmly and
emphatically.’®* The courts allowed for a wide margin of understanding
when women were assertively forthright, giving them ample space to
defend their reputation, honor, status and material interests. They
approached the court as both plaintiffs and defendants, suing men but
also other women. Muslim women sued Christian and Jewish men and
women, and these latter sued them in turn (though litigation between
religious denominations appears to have been substantially less frequent
than within each respective denomination). Manumitted female slaves
took their former masters to court'?’ as often as they sued others for
defaulting on a debt owed to them, or for a breach of pecuniary or other
contracts. Women sued for civil damages, for dissolution of their marri-
ages, for alimony, for child custody plus expenses, for remedies against
defamation, and brought to trial other women on charges of insolvency
and physical assault. But women were also sued by men on charges of
physical abuse.?°

Of course, women were used and abused far more frequently than men,
though not all of them waited to fall victim to such circumstances. A
recent study of court records from sixteenth-century Cairo has shown
that both Hanafite and Malikite judges adjudicated cases in which the
marriage contracts routinely included contractual terms otherwise
thought to be permissible only in the Hanbalite school.'®” In their mar-
riage and remarriage contracts (which accounted for 47 out of a total of
361 cases), women inserted conditions to varying effects, including a
woman’s right to dissolve the marriage contract if her husband took
another wife (34/41%);'°® if he were to force her to move to a residence
not of her choice (26/24%); if he were to take a concubine (14/24%); were
he to default on spousal or child support (11/18%); or if he were to beat
her (6/29%). (Needless to say, such protections had been common prac-
tice centuries before the Ottomans, a proposition that undermines the
widespread claim among legal historians of the modern period to the

103 Seng (“Invisible Women,” 249) is right in remarking that agents were used by men too,
Muslim or otherwise.

Jennings, “Women,” 53—114; Gerber, “Social and Economic Position,” 231-44; Seng,
“Standing,” 189-203; Gogek and Baer, “Social Boundaries,” 60.

105 Seng, “Standing,” 196, 203; Christelow, Muslim Law Courts, 91.

106 Seng, “Invisible Women,” 247; Seng, “Standing,” 199. %7 Zantout, “Khul‘,” 38-45.
108 The second percentage is that of remarriage contracts.

104
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effect that in 1917 and thereafter the nation-states resorted to such con-
tractual stipulations to effect an improvement in women’s status.)'°® Any
breach of these terms on the part of the husband permitted the wife to
enter, by force of the marriage contract, into a divorce settlement of khul
whereby she would free herself in return for payment deemed symbolic
when compared to the dower owed to her.*!°

It is certainly true that Islamic law, reflecting the social make-up of the
great majority of Islamic communities, promoted gendered social and
legal structures. Equally true, as some historians have observed, is the
fact that “the court language privileged the social status of men and
Muslims over women and non-Muslims.”**! But nothing in this language
or in the court itself could diminish the rights of women or even discour-
age them from approaching the court, much less take away from them the
full rights of property ownership, of juridico-moral rectitude or of suing
whomever they pleased. This was equally true of non-Muslim women,
who, in the language of the court, were doubly unprivileged by the facts of
being women and non-Muslims. Yet, their rights, as well as their actual
legal and social powers, were no more disadvantaged than their Muslim
counterparts — as we shall see in some detail in due course.

It is also true that in legal doctrine a woman’s testimony, in most areas
of the law, carried half the weight of that of a man.''? However, we have
few data on the actual effects that such juristic discrimination had on the
actual lives and experiences of women. How, in other words, did this
evidentiary rule affect their marital, familial and property rights — among
others — and, equally important, how were these effects perceived and
interpreted by Muslim women themselves? Judging by the available evi-
dence, the overall and relative effect of such discriminatory evidentiary
rules certainly compares not unfavorably to the experience of their con-
temporary European counterparts.

Evidence of the innocuousness involved in women’s diminished evi-
dentiary value is the glaring fact that women appeared in court as plaintiffs
or defendants in every sphere of legal activity, ranging from criminality to
civil litigation. Although the majority of cases bringing them to the court
(admittedly not the only province of law) were economic in nature,''?
they were active on several other fronts. It may even be said that courts

109 Qee chapter 16, section 3, below. 10 7antout, “Khul<,” 49-52.

11 Gogek and Baer, “Social Boundaries,” 63.

112 For a useful commentary on the issue, see Fadel, “Two Women, One Man.”

113 For example, Zarinebaf-Shahr, “Women,” 261, estimates that close to 89 percent of
women’s petitions to the Imperial Council of Complaints related to economic issues.
Although this figure seems high, it gives a rough indication of the economic role women
played in society as well as in the life of the law.
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often preferred women as guardians of minors, asking (and paying) them
to manage the orphans’ financial affairs and the wealth they inherited.''*
They were no less hesitant to sue on behalf of these minors than they were
with regard to their own farms, agricultural tools, weaving equipment,
livestock and slaves.

Much litigation about property related to lapsed raldg payments and
inheritance settlements,'!” although the distribution (ragsim) of estates
was usually taken up by the courts as a routine procedure, not by virtue of
litigation. In either case, the common presence of women in court, mostly
as plaintiffs, attested to the relatively advantageous positions in which they
stood. Talag, as the jurists understood very well,’'® and as legal practice
testifies,'!” was a very costly financial enterprise for the husband, let alone
that in many cases it was effectively ruinous (a fact which may explain the
rarity of polygamy).''® Upon ralag, the ex-wife was entitled to mainte-
nance for at least three months (%9dda), delayed dower, children’s main-
tenance, any debts the husband incurred to her during the marriage
(a relatively frequent occurrence),'!® and, if the children were young, a
fee for nursing. And if the husband had not been consistent in paying for
marital obligations (also a relatively frequent occurrence), he would owe
the total sum due upon the initiation of his zalag. In this context, it must be
clear that when women entered marriage, they frequently did so with a fair
amount of capital, which explains why they were a source of lending for
many husbands and why so many of them engaged in the business of
money-lending in the first place.'?° In addition to the immediate dower
and the financial and material guarantees for her livelihood, the wife
secured a postponed payment, but one that she could retrieve at any
time she wished (unless otherwise stipulated in the contract). But more
financially significant was the trousseau that she received from her
parents, customarily consisting of her share of her natal family’s inher-
itance paid in the form of furniture, clothing, jewelry and at times cash.'?!

114 7 arinebaf-Shahr, “Women,” 260; Meriwether, “Rights of Children,” 219-35.

115 Seng, “Standing,” 202.  ''® See chapter 8, section 2, below.

N7 7ilfi, “We Don’t Get Along,” 269-71; Rapoport, Marriage, 70.

118 Gee Zilfi, “We Don’t Get Along,” 269, and the many sources cited in n. 15 therein. Nor
does talag appear as common (269). In the 1880s, for example, the rate of polygamy in
Istanbul marriages was 2.52 percent. See Yilmaz, “Secular Law,” 124. Also Gerber,
“Social and Economic Position,” 232; Jennings, Christians and Muslims, 29, 36, 385
(“Polygamy was almost unknown”); Tucker, “Marriage and Family,” 165-79.

The practice of husbands borrowing from their wives was frequent, as was that of women
engaging in the business of money-lending at interest. See Rapoport, Marriage, 24.

See Marcus, “Men, Women,” 145, for Aleppine women who were money-lenders and
whose customers often included their own husbands. See also Jennings, “Women,” 97-101.
On the size of many a trousseau, see Rapoport, Marriage, 12-22; e.g., a sultan’s manu-
mitted slave-girl commanded a trousseau worth 100,000 gold dinars.

119

120

121

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:31:03 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.006
Cambridge Books Online © Cambridge University Press, 2014




Law and society 191

Many women, before or during marriage, were endowed with a wagf
portion, giving them further income. Whatever the form of the trousseau
and the total wealth they could accumulate, women were entirely aware of
their exclusive right to this wealth, and understood well that they were
under no obligation to spend any portion of it on others or even on
themselves. They apparently spent their own money on themselves only
if they chose to do so, since such expenses as pertained to sustenance,
shelter and clothing (in the expansive meaning of these terms if the
husband was prosperous) were entirely his responsibility, not hers. In
other words, unlike that of husbands, the property of wives was not subject
to the chipping effect of expenditure, but could instead be saved, invested
and augmented.

Considering the unassailability over the centuries of these rights — which
on balance availed women of property accumulation — it is not surprising
that, in the historical record, ralag appears to be less common than khul‘,
the contractual dissolution of marriage.'?* The relative frequency of the
latter in Istanbul, Anatolia, Syria, Muslim Cyprus, Egypt and Palestine
has been duly noted by historians.'?? It is a phenomenon that explains — in
this context — three significant features of Muslim dissolution of marriage.
First, while ralaq was the unilateral prerogative of the husband, there was
also a “price” that he paid for this prerogative. In other words, ralag may
appear in the manuals of figh to be an unrestrained prerogative (though a
careful examination of these manuals falsifies such a perception),
although in reality it was constrained (for the average husband) by hefty
financial deterrents, coupled with legal and moral deterrents installed by
jurisprudential doctrine to boot. Second, ralaq in effect also amounted to a
unidirectional transfer of property from the husband to the wife, beyond
and above all that he was — for the duration of the marriage — obliged to
provide his wife by default. In fact, an important effect of this transfer was
the fact that many repudiated women purchased the husband’s share in
the matrimonial house, funneling the taldg payment due to them toward
such a purchase.'?* Third, khul‘, within the economic equation of Muslim
marriages, was in a sense less of a depletion of the woman’s property as a
concession on the part of the woman to due privileges. The case of Ayse
who petitioned the court to dissolve her marriage by khAul‘ — which

122 Gee chapter 8, section 2, above.

123 Rapoport, Marriage, 4; Peirce, “She Is Trouble,” 281-82; Marcus, Middle East, 205-06;
Jennings, “Women,” 82-87; Jennings, “Divorce,” 157; Ivanova, “Divorce,” 121;
Tucker, “Revisiting Reform,” 11-12; Zilfi, “We Don’t Get Along,” 272, and sources
cited in n. 22 in this article.

124 Marcus, “Men, Women,” 155.
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amounted to her delayed dower plus her waiting period allowance —'2°

was a typical one. So typical was it that the juristic manuals reflected this
practice as a normative doctrine.'?® The point, however, remains that it
was the very financial promise made by the groom (i.e., delayed dower)
and the financial guarantees he had to make for the three months of the
4dda that were used as the bargaining chip for khul<.*?’

Khulprovides an auspicious context to assess domestic violence against
women, an area of marital discord on which we have virtually no data. In
chapter 8, we will discuss the irregular marital behavior termed nushiiz, a
behavior that, under certain circumstances, gives rise to a right whereby
the husband is permitted to “beat his wife lightly.”'?® “Light beating,”
however, may not be light at all in the context of a violent and highly
abusive husband who, adding insult to injury, might refuse to grant his
wife the right to khul‘. Having fairly easy access to the courts, however,
abused women had the option of addressing themselves to the gadz, who
would assign officials of the court to investigate the abuse. If abuse was
proven, the court had the power to dissolve the marriage, as it often did.
The law also allowed the woman the right to self-defense, including,
under certain circumstances, the killing of her abusive husband.?°

This formal legal perspective on such situations may be coupled with
another social perspective that acted independently or conjointly.
Obviously, the ties of the wife/woman to her original family were not,
upon marriage, severed, and her parents, brothers and even sisters (espe-
cially the unmarried ones) continued to watch closely as the marriage of
their daughter/sister unfolded. It was, after all, the parents of the wife who
had usually arranged the marriage, and to some variable extent were
responsible not only for it, but for the well-being of their daughter. This
sense of involved responsibility intersected with two other elements, one
having to do with their status in the surrounding community and their
sense of dignity and honor, the other with teleological considerations: the
former would be seriously jeopardized should their daughter suffer abuse
(assuming it was publicly known, which was a very likely possibility in
such intimate, closely knit communities), and the latter would promote

125 7ilfi, “We Don’t Get Along,” 276, 284. Zilfi does not argue that eighteenth-century
marital dissolution necessarily resulted in reducing the economic status of women which
is “axiomatic in the contemporary world.” But, she says, kiul divorcees “could not have
been better off economically immediately upon divorce” (284). While this may be true,
the two cases in support of her argument are uncharacteristically speculative and severely
lacking in detail to constitute evidence.

126 <Ayni, Binaya, V, 511; Hisni, Kifaya, II, 79; Ibn Muftah, Sharh, V, 394-99. See also
chapter 8, section 3, below.

127 A similar point is made by Zilfi, “We Don’t Get Along,” 295.

128 Mist, ‘Umda, 541-42; Hisni, Kifaya, I1, 77-79.  '?° Tucker, House, 65—66.
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their constructive involvement so as to avoid having to “take back” their
daughter when the marriage collapsed — with all the economic consequen-
ces this “taking back” might entail. This tripartite, but multi-layered,
interest in the success of a daughter’s marriage explains the close scrutiny
many families exercised (and still do) to prevent abuse by the husband of
their daughter (including such Levantine measures as the brothers of the
wife beating the abusive husband).!?® Unlike the situation of many
women who, in the nuclear family of today, must fend for themselves,'>!
the average woman in earlier Islamic societies continued to have the
psychological and social — and when necessary economic — backing of
her original family. This obviously did not prevent abuse in all cases, but it
contributed significantly to its reduction. However, when all attempts had
failed, the wife’s original family, often with the collaboration of the hus-
band’s own family, would exercise the necessary pressures to bring the
marriage to an end, before the gadi or not.

I earlier noted that the majority of our evidence about women relates to
economic and property rights, although I also emphasized that non-
material experiences and socio-moral contexts of Muslim women could
be as useful in determining their status and “power.” But if economics is a
significant measure, and it is, then Muslim women’s involvement in the
law of property was considerable. Constituting up to 40 percent of the real
estate dealers in some cities, they approached the court to register their
sales and purchases, recording in this way the fact that, in Aleppo, they
were involved in as much as 67 percent (and in Kayseri, 40 percent) of
transactions related to house transfers.'*? As court litigation and registries
show, women owned both residential and commercial properties, mainly
rent-earning shops. They oftentimes owned their own houses, and fre-
quently jointly purchased houses with their husbands, during, but also
before, the marriage.'>> And when they were repudiated by their hus-
bands, they often bought the latter’s share in the matrimonial house with
the very money their husbands owed them as a result of ralag.

130" A practice that survives even today in many Palestinian villages. On the other hand, the

urban tradition of “brotherly protection” seems to have ceased after the 1980s.

Duly noted here are the somewhat exaggerated claims, recently emerging in scholarship,

that the nuclear family was more widespread than “had previously been thought.”

Exactly what is meant by what “had previously been thought” has never been defined.

See, for instance, Zilfi, “We Don’t Get Along,” 289.

132 Marcus, “Men, Women,” 144, who further observes (146) that “[w]omen need to be
reckoned as a major actor in the urban real estate market.” For a more general account of
the economic role of women in earlier Middle Eastern history, see Goitein, Mediterranean
Society, 111, 312-59.

133 Marcus, “Men, Women,” 154.

13

=

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:31:03 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.006
Cambridge Books Online © Cambridge University Press, 2014




194 The pre-modern tradition

Women were also participants in one of the most powerful economies in
Muslim lands, namely, the real property dedicated as wagqf, which, by the
dawn of colonialism, constituted 40-60 percent of all real property. Except for
the largest endowments, usually established by sultans, kings, viziers and
emirs, many of the founders of medium-size and smaller wagfs were
women. They often founded and managed endowments alone, and to a lesser
extent they were co-founders, with males and other females.'** A relatively
impressive number of wagfs were established by manumitted female slaves
associated with the political and military elites, and these too established wagfs
independently as well as with their (former) masters'>” (a fact that attests to
the financial, and even political, power of female slaves). Wagfs of modest
range appear to have been established by men and women in equal num-
bers.!*® Women’s participation in the important wagf economy began early
on,"” and steadily increased throughout the centuries. By the eighteenth
century, women constituted 40-50 percent of wagf founders in Aleppo,'*®
and, according to one estimate, about 25 percent of those of Cairo in the same
period.’*® Another estimate for this century shows proportionately more
women establishing endowments than men.'*® In some cities, a significant
number, and at times more than half, of endowments established by women
were public, dedicated to religious and educational purposes or to caring for
and feeding the poor.'*! And like men, at least in Aleppo, about 60 percent of
women creating endowments purchased their properties for this purpose.'*?

It is only reasonable to assume that more women benefited from wagf
endowments as beneficiaries than there were women who founded such
endowments. Quantitative evidence of the proportions of men and
women who were wagf beneficiaries has still to be tabulated, but the
general evidence thus far points to well-nigh equal numbers. The theory
that the juridical instrument of wagf was used to deprive females of their
entitlements to inheritance no longer stands, for it appears, to the con-
trary, that the wagf was more often used as a means to avoid the laws of
inheritance to accomplish the opposite effect:'*> not only to allocate

134 Deguilhem, “Consciousness of Self,” 102-15. !> Fay, “Women and Wagqf,” 35.

136 Meriwether, “Women and Wagf Revisited,” 135.

137 See, for instance, Seng, “Invisible Women,” 245-46.

138 Meriwether, “Women and Wagf Revisited,” 132. Cf. Marcus, “Men, Women,” 147.

139 Fay, “Women and Wagqf,” 34. 140 Crecelius, “Incidence of Wagqf,” 176-89.

141 Qee, for instance, the numbers for Aleppo in Meriwether, “Women and Waqgf Revisited,”
133-34. For obvious reasons, however, more men than women founded endowments in
the capital city of the Ottomans.

12 Ibid., 134.

143 Depriving females of Quranic inheritance was deemed, in the social discourse of mor-
ality, a reprehensible act that diminished the prestige of families who did or entertained
doing so.
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bigger shares for female heirs than what they would have inherited by
Quranic rules, but also to create a sort of matrilineal system of property
devolution.'** Equally important, however, was the crucial factor of
avoiding the partition of family property, frequently an economically
harmful act which was curbed by having recourse to the wagf instrument.
It should therefore not be surprising to find many wagf deeds that allocate
to the beneficiaries the same proportional entitlement to the estate as the
Quranic shares.'*®

One historian has found that in eighteenth- and nineteenth-century
Aleppo women were disadvantaged as inheritors in less than 1 percent
of the 468 wagf deeds she examined.'*® Women generally designated
more females than males as beneficiaries, while some 85 percent of men
designated their wives and/or daughters, a situation that obtained in
sixteenth-century Istanbul as well. The same pattern occurs with regard
to rights of residency in the family dwelling of the founder. The great
majority of deeds — in Aleppo, Istanbul and elsewhere — did not discrim-
inate against females, nor did they limit their rights in any way. But when
they did, the restriction did not preclude the right to live in the house until
marriage, or to return to it when they became orphaned or divorced. Nor
did preclusion apply to female descendants, a fact that “left the door open
for married women and their spouses and their offspring to claim their
rights to live in the house.”'*’

Women were also deemed to be as qualified as men in their capacity as
managers of endowments, an influential administrative and financial
position.'*® Although there were more men than women performing
this function, a large number of women appear as administrators of
wagfs established by their fathers, mothers, grandparents and distant
relatives. In the eyes of the court too, women manifestly had precedence
over younger males as administrators.'*® And like men, women reserved
for themselves the right to be the first administrators of their own endow-
ments. They also reserved and used the right to sue against infringements
of wagf rights, on behalf of themselves as well as others.*>°

In sum, Muslim women were full participants in the life of the law. As
Y. Seng puts it with regard to Ottoman women, they

144 Tucker, Women in Nineteenth-Century Egypt, 95-96.

Meriwether, “Women and Waqf Revisited,” 138; Rapoport, Marriage, 27.
146 Meriwether, “Women and Wagf Revisited,” 138.

17 Ibid., 138-39. %8 Also see Zarinebaf-Shahr, “Women,” 260.

149 Meriwether, “Women and Wagf Revisited,” 140-50.

Tucker, Women in Nineteenth Century Egypt, 95-96.
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used their right of access to the courts to promote their interests, in which a
manumitted slave could restrict the claim of her past master to her estate, where
a farm woman could challenge the claim of a creditor upon the expensive livestock
she had purchased, where a widow could assert her priority right to buy her
husband’s share in real property, and where a woman traveling alone from one
village to another could charge a police officer with obstructing her path.'>!

But if the law depended, in its proper functioning, on the moral com-
munity, then women — just as much as men — were the full bearers of the
very morality that the law and the court demanded. And as moral deni-
zens, or denizens who aspired to the power that was generated by moral
character, they engaged in the law, losing and winning on the way. But
when they lost or won, it was not necessarily because they were women, but
rather because they were full legal persons responsible — morally and
otherwise — for their actions. They understood their rights, and they
approached the courts with the full knowledge that they would receive
fair treatment. When the law was, by our modern standards, unfair to
them (whether they perceived it as such or not), they developed strategies
to counteract its effects, and in doing so drew on the moral and social
resources available to them. They no doubt lived in a patriarchy, but the
inner dynamics of this patriarchy afforded them plenty of agency that
allowed them a great deal of latitude. That “Islamic modernity” has
proven to be oppressive of women, as we shall see in chapter 16, cannot
take away from the fact that for a millennium before the dawn of mod-
ernity they compared favorably with their counterparts in many parts of
the globe, particularly in Europe.

151 Seng, “Standing,” 202. The historical scholarship on “women in Islam” may be usefully
complemented by recent anthropological work on contemporary Muslim women. See
Abu-Lughod, Veiled Sentiments; Abu-Lughod, “Romance of Resistance,” 41-55; Wikan,
Behind the Veil; Mahmood, Politics of Piety.
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5 The Circle of Justice and later dynasties

1. The political background of justice

After the decline of the caliphate of Baghdad, the Muslim world witnessed
the rise of kingship in the shape of foreign dynasties hailing from the
steppes of Central Asia. After the military power of the Buyids,
Qarakhanids, Saljiugs, Ayyubids and Mamliiks was spent, the two dynas-
ties that ruled the majority of Muslim lands during the eighteenth and
nineteenth centuries were the Ottomans (1389-1922) and the Qajars
(1779-1924). The latter were preceded by the Safavids (1501-1732),
who converted Iran to Twelver-Shi‘ism from what was mostly Sunnite
Hanafism.' The Qajar rule was politically and militarily weak, and its
system of organization decentralized and bureaucratically thin.> The
Ottomans, on the other hand, were preceded by the Mamliks, who in
turn might never have come into existence, much less sustain themselves
as a ruling dynasty, without the military manpower supplied by the
Mongols or by the peoples the latter had conquered, most notably the
Kipchaks. An important element of this manpower was the Mamluk
purchase from merchants of kidnapped or enslaved boys — a system that
was adopted and developed by the Ottomans. It is thus remarkable that —
unlike the European populations that were engaged by their nobility in a
constant state of warfare® — the local populations of the Middle East rarely
faced military conscription. More remarkable, and causally connected
with the administration of justice, was the resultant fact that an enormous
cultural, linguistic and ethnic wedge separated the ruling dynasties from
the populations they ruled.

The longest-ruling dynasty in Islam, the Ottomans governed vast terri-
tories from the Hejaz to eastern Europe. By 1517, the three holiest cities of
Islam — Mecca, Medina and Jerusalem — had fallen under their rule, while

1 On this process of conversion, see Abisaab, Converting Persia.
2 For more on the Qajar regime in a legal context, see chapter 15, below.
3 Parker, Military Revolution, 1-2.
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at the same time the ‘Abbasid caliphate had been moved to Istanbul to lend
the regime a semblance of legitimacy. Yet, in a strictly Shari‘a-minded
sense, Ottoman rule had already begun with Bayezid I (r. 791-804/1389—
1401) who, far more than any of his predecessors, sponsored the religious
elite, both Sufis and legists. But his patronage differed somewhat from
that of Nizam al-Mulk and the dozens of Muslim rulers that had come and
gone in the interval. For Bayezid invited the legists to assist him and, in
effect, to enter into an active ruling partnership with him. As it happened,
his venture became an entrenched paradigm of governance for the two
centuries after his death, and continued to have a marked, though less
significant, influence on the style of Ottoman rule until the end of the
Empire.

Engaging the legists in the administration of justice within the body
politic was a model of governance that answered the political exigencies
that arose after the decline of the ‘Abbasid caliphate. In the Muslim
worldview, kingship represented a morally repugnant form of political
governance that Islam had originally come to replace. The Arabic lan-
guage reserves the terms malik and mulk to designate, respectively, “king”
and “kingship,” with the distinct meanings of “possessor” and “posses-
sion.” To be a king is to possess that over which one rules. Yet, the
foundational Quranic language and the Shari‘a assign categorical posses-
sion exclusively to God who is recognized as, and given the name, Owner
of the Universe in both of its spheres, the here and the hereafter.* Any
human claim to earthly possession must thus be either metaphorical or a
plain usurpation of the divine Kingdom or a portion thereof.’ For a man to
rule without incriminating himself in the irredeemable sin of usurpation,
he must act as the guardian and administrator of the Law, just as the
caliphs had done earlier. They claimed to possess nothing of God’s world,
and stood as administrators of, and thus beneath, His Law.

This perception of divine sovereignty lay at the foundations of the
relationship between the ruling dynasties and the civilian populations
they had come to rule.® As we saw in chapter 4, gaining and holding on
to legitimacy was the prime challenge that every ruler and dynasty had to
face. The imperative of upholding justice as embodied in the Shari‘a thus
had to be reconciled with the demands and expediency of political rule,

4 On this conception in the context of the theory of property, see chapter 9, section 1, below.
See also Quran 24:42; 57:2; 59:23.

> See chapter 9, section 1, below; Mottahedeh, Loyalry, 185.

S In fact, this conception of governance continues to lie at the ideological foundations of the
modern Islamist movements, as advocated, among others, by the influential Muslim
Brother Sayyid Qutb and the Pakistani ideologue Mawdudi. Qutb, Milestones, 87-116;
Adams, “Mawdudi and the Islamic State,” 111 ff.
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for it was widely recognized that the latter’s failure would be assured
without the backing of the former. Yet, it was equally and fully recognized
that, without the sovereign’s juridico-political administration (siyasa
sharvyya), the Shari‘a would also become a hollow system. The Shari‘a
thus defined the substance and form of legal norms, while the sovereign
ensured their enforcement. Hence the formula — adopted by both the
Sunnites and the Shi‘ites — that the gadis were appointed and dismissed
by the ruler, and their independent judgments enforced by him, but
without any interference on his part in the substantive law that was
applied.”

From the perspective of the rulers, the desideratum of governance was
the maintenance of their own sovereignty and its tool, legitimacy. The
religious law, long established and impossible to alter, constituted not
only an efficient tool of governance but an effective means through which
sovereignty and legitimacy were achieved. It would be a mistake, there-
fore, to assume that Muslim rulers merely tolerated the Shari‘a and its
servants, for the latter, in the absence of a state machinery of bureaucracy
and surveillance,® were indispensable to any form of political rule.

From the perspective of rulers, therefore, the theory of the Circle of
Justice has come to reflect accurately the modus operandi, if not modus
vivendi, of political rule in Islam, perhaps more so than it did pre-Islamic
forms of rule (whence the Circle is said to originate). The Circle begins
with the idea that no political sovereignty can be attained without the
military; yet no military can be sustained without financial resources.
These resources furthermore can be raised only through levying taxes,
which presupposes continuous economic productivity on the part of the
subjects; but to maintain a level of prosperity that can sustain taxable
income, justice needs to be ensured, and this in part means controlling the
excesses of provincial officials whose vision of justice may be overshad-
owed by personal power and rapacity. Thus, to be attained, justice
requires public order, the all-important social harmony, and control of
abusive and greedy government servants. To achieve all this, the Shari‘a,
clearly the axis of governance, points the way. But the Shari‘a cannot be
implemented without political sovereignty, and this cannot be attained
without the military. Here, the Circle is joined.’

From the perspective of the legists, on the other hand, this version of
the Circle conceptually begins at the wrong point, since the emphasis
is placed on the justice of the ruler and his authoritative and military
standing, rather than on the Law. The legists would stress instead the

7 Hallaq, Origins, 79-85; Floor, “Chang.e and Development,” 114.
8 Here defined in a modern sense.  ° Inalcik, “Suleiman the Lawgiver,” 107-08.
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attainment of justice through implementation of the Shari‘a, which in turn
requires public order and social harmony. Here, the sovereign’s function
is to ensure stability and prevent internal fractiousness at any cost, and to
this end he raises legally prescribed taxes to support his regime and
implements siyasa shardyya. Political authority thus becomes at once
subservient to, and necessary for, the legal order. As we saw in chapter 4,
and as the present chapter further attempts to show, the reality on the
ground was a synthesis between the two readings of the Circle, although
during the later periods, especially during the Mamlik and Ottoman
regimes, the balance of influence stood in favor of the sovereign’s mode
of realizing the Circle. The ultimate question that confronts us is, hence,
the scope of siyasa shar4yya and its diachronic mutations.

2. Self-rule, government and the shari‘a

In theory, and largely in practice, siyasa shartyya represented the discre-
tionary legal powers of the ruler to enforce the gadi’s judgments and to
supplement the religious law with administrative regulations that mostly
pertained to the regime’s machinery of governance, including powers to
limit jurisdiction to certain areas of the law or to particular types of cases, *°
as well as to curb and discipline abuses by government officials. (This
latter function came to be identified in both Sunnism and Shi‘ism with the
courts of grievances, discussed earlier.)'! The dilemma that every regime
faced was its inability, due to distance from the center, to control the
excessive violence of provincial governors and their men, violence mostly
wrought for the sake of extorting taxes. In addition, sivasa sharvyya
regulations normally included matters related to tax collection, public
order, land use, and at times criminal law and some aspects of public
morality that could affect social harmony. The qualification “skar4yya” in
this compound expression is intended to convey the notion that exercise
of the powers of siyasa was not only permitted, but in fact insisted upon by
shar juristic theory and judicial practice. Such powers were not only
consistent with the dictates of religious law, but could in no way constitute
an infringement thereof if properly exercised.'?

Under the Mamliuks, for example, the %gjib or viceroy tried emirs and
soldiers, government clerks and tax-farmers at times independently, at

10 See, e.g., the late eighteenth-century Ottoman—Syrian practice of allocating lawsuits
involving more than a certain amount to the Main Court, where the Hanafite Chief
Qadi presided. Knost, “Wagf in Court,” 429. See also Serrano, “Twelve Court Cases,”
476-77, and Ibn ‘Abidin, Hashiya, V, 419.

1 In chapter 1, section 5, above. 2 Mawardi, Ahkam, 3.
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others in consultation with the sultan. But, apart from relatively very few —
if not isolated — exceptions,'? the jurisdiction of the viceroy did not extend
to the civilian population, which was governed entirely by the Shari‘a and
the gadi. Even when a clerk or a tax-farmer would escape the viceroy’s
mazalim justice and seek refuge in a Shari‘a court, it was usually left to the
gadi to adjudicate the matter. On occasion, these Mamluks would place
themselves for prolonged periods of time in the custody of gadis in an
attempt to escape the surely less merciful punishment of the Agjib.**

In the judicial hierarchy of the Mamliks — as was the case with the
Ghaznawids and the Qajars of Iran — the highest court was that of the
mazalim, held in the so-called Dar al-‘Adl (something of a pre-modern
palais de justice). The site of this court was the palace or residence of the
sultan in the capital, Cairo, or of his viceroy, the provincial governor who,
as the sultan’s representative, enjoyed all the siyasa sharayya prerogatives
of the latter. Always present in the hearings at Dar al-‘Adl were the chief-
justices of the capital or the province, serving as representatives of the four
legal schools. Present also was a distinguished mufiz (or muftis) whose
erudition and legal knowledge earned him (or them) what might be
termed epistemic charisma. The role that these jurists played is not
entirely clear, but it could not have been merely formal. Anyone, includ-
ing private individuals, brought cases before this body, often against high
and low officials of the regime, and infrequently against the decisions of
Shari‘a courts. Although criminal cases were traditionally within the pur-
view of Shari‘a courts, they seem to have been tried more often at the Dar
al-‘Adl than by these courts.'”> Furthermore, the muhtasib was not the
function of the gddr but rather a position occupied by Mamliik officials.®
Yet, the default tribunal of justice was the Shari‘a court which tried the
great majority of cases, and almost all those of the civilian population. As
we shall see in some detail, a similar situation obtained under the
Ottomans, although this dynasty allocated even a greater role than did
the Mamliiks to the Shari‘a and its courts.

In Safavid and Qajar Iran, we find a comparable state of affairs. The
judicial system was divided into Shari‘a and wrf courts, the former being
the standard courts of general jurisdiction, and the latter discharging the
functions of the mazalim tribunals of the ruler. And since the ruler’s
concern was to institute a sort of public order that permitted the efficient

13 As we shall see in due course in this chapter.

14 Ayalon, “Great Yasa,” IVa, 105, 115; IVd, 108. It is perhaps instructive that, in today’s
Saudi Arabia, an appeal to the Shari‘a court on matters falling within religious law is not
normally subject to change of venue, that is, to the Board of Grievances, still known as
diwan al-mazalim.

15 Mandaville, “Muslim Judiciary,” 67, 69-71. ' Ibid., 3, 67, 85.
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raising of taxes, the wurf courts attended to abuses by government officials
as well as to capital crimes, theft, highway robbery, and any violation that
disrupted social or public harmony. The Shari‘a courts dealt with almost
everything else. The appointment of the gadis was the function of the
Shaykh al-Islam, who was a salaried government official appointed as
head of the judiciary in every city, not only in the capital. At the provincial
level, the wrf tribunals were administered by the governor or his officials,
but the capital’s tribunal (divan-e shah) was normally presided over by the
Shah himself. As in the Ottoman case, the divan-e shah heard any and all
appeals from the lower Shari‘a and ‘urf courts, and its decisions were final
(without this being a consciously formulated doctrine).!” But unlike the
Ottomans — who were ardent centralizers and who developed and then
absorbed into their government administration a legal aristocracy — the
Safavids and Qajars continued to operate on the earlier model of main-
taining a degree of separation between the military/political sovereign and
the Shari‘a establishment. Nor did they subsume their Empire’s admin-
istration under a unified legal system, as the Ottomans did in placing even
the smallest administrative unit under the gadi’s care. Nevertheless,
Persia’s Safavid, Zand and Qajar rulers unfailingly continued to uphold
their duties as prescribed to them by siyasa sharyya.*®

So did the Mughals of India between 1556 and 1757, when the British
appropriated for themselves the administration of justice. As elsewhere,
the legists under the Mughals operated in part privately — in their college-
mosques and all dealings associated with their functions therein — but they
also worked in the service of the ruler. Adopting the judicial systems laid
down by the Delhi sultanate, the administration of the judiciary was
assigned to a gadr (known as the Sadr), not a chief mufti. The provincial
Sadr appointed and supervised local gadis, muhtasibs and wagf adminis-
trators. Some muftis were also appointed in an official capacity by the
Sadr, and these functioned as legal advisors for both the government and
their judge-colleagues. The Sadr determined judicial salaries and had the
power — unknown in the western domains of Islamdom — to allocate lands
as fiscal remuneration for judicial service.'®

Be that as it may, the ruler’s legitimate intervention, seemingly unim-
peded, was nonetheless complicated by several factors that intruded upon
both universes of law and polity. In other words, the lines of authority
were never separate from each other, and, if anything, they intersected,

17 See Floor, “Change and Development,” 113-15, for a good, albeit somewhat stereo-
typical, survey.

18 Generally on the Safavids, see Halm, Shi‘a Islam, 106—12.

19" Siddigi, “Muhtasib,” 113-19; Singha, Despotism, 9—10.
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overlapped and enmeshed with each other. To begin with, neither the
Shari‘a nor siyasa sharayya penetrated deeply enough within the social
fabric as to regulate, to any exclusive degree, all aspects of social life. This
is not to deny, however, that the Shari‘a was far more successful than the
sovereign in asserting its legal norms within that fabric, for after all it did
constitute itself as the hegemonic moral and legal discourse in the lives of
Muslims everywhere. But while the social system of values was heavily
permeated by Shari‘a-mindedness®® (which was never the case with any
political discourse), custom and customary law were considerably and
conjointly responsible for the operation of the social order and for provid-
ing conflict-resolution mechanisms within it. Having evolved over the
millennia, and adapting to every political, dynastic and legal turn, these
customs absorbed, and indeed influenced, the Shari‘a in multiple and
particular ways, depending on the specific local context. Custom and
customary law thus stood in a dialectical relationship with religious law,
but never lost their independence from this law or, especially, from political
intervention — until, that is, modernity and the dawn of the nation-state
changed the scene in structural ways during the nineteenth century and
thereafter.

In the context of mediation — discussed in the preceding chapter — we
noted the importance of self-ruling groups in effecting conflict resolu-
tion.?! Their ability to negotiate and effect mediation was an integral part
of the system of self-governance that they developed over time, a system
that was embedded in both custom and morality. Furthermore, in the
village, often far more remote from direct political control than the city,
the dominant group was the extended family, clan or tribe. In the city, on
the other hand, the communal groups were mainly the professional guilds
and neighborhoods, which enjoyed a large measure of self-rule, even with
regard to security and public order.?? Once constituted as a clan, quarter
or guild,23 these units came to serve crucial administrative functions, most
notably as instruments for governing the local populations.

20
21

Discussed in the preceding chapter, section 2.

For a micro-illustration of this, see Akarli, “Law in the Marketplace,” 245-70.

22 See Marcus, Middle East, 108-09; al-Qattan, “Dhimmis in the Muslim Court: Legal
Autonomy,” 429 ff.

Gaining the status of a neighborhood or a guild was a desideratum, since such a status
bestowed a corporate position of autonomy on the group. Raymond, “Role of the
Communities,” 37-38, reports that when the Syrian Melkites arrived in Cairo around
1138/1725, they strove to organize and to settle as a cohesive group in a single geo-
graphical location in an effort to gain recognition as a community and thereby enjoy an
autonomous status. A similar effort was made a few decades later by the Palestinian
community arriving in the same city.

23
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Clearly, the use of guilds in a distinctly administrative capacity was an
Ottoman innovation, just as the gadr and gada’ became, with the
Ottomans, nearly as much a central apparatus of administration as they
were a central judicial institution.?* The residential neighborhoods and
guilds were headed by a shaykh (at times himself a patriarch or chief rabbi)
who represented the community and its concerns to the ruling classes as
well as to the gadi. Such leaders not only were in regular contact with the
authorities, but many of them regularly attended the assembly (diwan) of
the provincial governor, together with gadss and mufiis.> At times, rep-
resentation of a single neighborhood was the responsibility of a group of
shaykhs, although it was often the case that all but one in the group acted
in the supporting role of deputy-shaykhs or community elders.?® We are
not clear as to how the shaykhs attained this position of representation, but
it seems highly likely that their social prestige, personal qualities and
seniority in years played crucial roles in the emergence of a consensus
among the neighborhood’s elders and notables. In the case of guild
shaykhs, whose appointment lasted from several months to a couple of
years,?” good professional standing and proficient knowledge of the craft
or trade were no doubt essential.?® The process, in other words, was not
elective, but one that involved informal negotiations and a slowly emerg-
ing consensus. Yet, guilds did at times encounter difficulties in choosing
their shaykhs, in which case — under the Ottomans at least — the court
interfered with a view to settling disagreement and assisting in the selec-
tion of a head.?’

Over time, and long before the Ottomans, the professional guilds had
developed their own, independent rules of conduct, and neither the
government nor the gadr dictated or interfered in these rules.’® They set

2% The rise, under the Ottomans, of the guild as an administrative entity perhaps explains

why its mention in the sources becomes more frequent and detailed. Baer’s argument that
the guild is a seventeenth-century phenomenon largely rests on an e silentio argument. See
chapter 4, n. 12, above, for sources pointing to much earlier origins. The appearance of
multiple references to the guild in early seventeenth-century sources may well be
explained by the rise of guilds as administrative tools, a function that must have brought
them for the first time into a direct relationship with the organs of government.

25 Marcus, Middle East, 82-83.  2° El-Nahal, Fudicial Administration, 56.

7" Akiba, “From Kad1 to Naib,” 45; Marcus, Middle East, 175.

28 However, according to N. Hanna, in the construction guild, the shaykh was not always an

expert builder but acted in the capacity of an administrator. If this was the case, then we

see here the beginning of a tendency to create of the guild skaykh an office that was

partially governmental. In other words, the skaykh would not only be the guild’s chosen

representative to the government, but also the regime’s official who is the administrator of

the guild’s operation. See Hanna, Construction Work, 8.

Raymond, “Role of the Communities,” 34.

30 Gerber, State, Society, 114, 116. Cf. Marcus, Middle East, 104-05.

29
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for themselves production standards and prices, and regulated dealings
among their members and between these and outside individuals, be they
members of other guilds, the gadr or government officials. They at times
imposed fines and penalties upon their own members who violated these
rules, especially those engaging in fraudulent practices with regard to
quality of products, weights and measures.’’ Of course, violations by
and against guild members were oftentimes taken to court by the muhtasib,
the market inspector, and less frequently by the guild shaykh himself.>?
This tendency appears to have increased under the Ottomans, who exer-
cised, more than any preceding dynasty, a higher level of surveillance
over their populations. But even when infractions were brought to the
qadi, the court’s “expert witness” — the one who evaluated the factual basis
of alleged infractions — was none other than the guild skaykh himself.
While the gadi’s and muhtasib’s interventions represented the watchful
eyes of the regime, the standard of judgment regarding violations was set
by the guild itself. For the problems that arose in such contexts were not
just legal in nature; indeed, in the first instance, they were moral. As a
corporate entity the guild was as much responsible to the public as it was
accountable before the religious law or “secular” government. A baker’s
fraudulent reduction in the weight of the bread he produced was primarily
a shameful act to be morally censured by the community, even when the
gadr might do no more than rebuke the baker for his misdeed.?® Guild
infractions thus constituted not only legal but moral violations against the
very community in which the guild as a collectivity, and guild members as
individuals, lived and participated as social and moral beings. The fact
that even in court the guild was allowed to evaluate its own actions and
infractions underscores the considerable communal trust in the higher
principles of morality that effected self-regulation, self-rule and what we
euphemistically call conscientiousness.

The utility of the guild and neighborhood for the government lay in the
economy of rule, for the government had to deal mainly with the shaykh as
representative of an autonomous unit that was hierarchically structured.
In consultation with the senior members of the guild (who themselves
represented apprentices and other junior members),>* the shaykh fixed
prices, licensed new members in the profession, acted as an expert witness

31
32

Gerber, State, Society, 116-17; Peirce, Moraliry Tales, 189; Hanna, Construction Work, 10.
See, in some detail, Baer, “Administrative, Economic and Social Functions,” esp. at 36—44.
33 Peirce, Morality Tales, 189-90.

3% On the hierarchy of professional guilds, see El-Nahal, Judicial Administration, 58. Guilds
normally consisted, from bottom to top, of apprentices, journeymen, masters, deputy-
shaykhs and shaykhs. At times, two guilds specializing in similar businesses — e.g., punch-
makers and sweet-makers — had one shaykh.
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in court litigation involving his own guild, and was consulted by the
muhtastb on numerous professional matters. Most importantly, the
shaykhs of guilds and neighborhoods performed three functions, all of
which were indispensable to any ruler: they maintained a register bearing
the names and personal details of guild members or of residents in the
neighborhood, organized the collection of taxes on the basis of this regis-
ter, and maintained, with the help of the police or janissaries, public order
in their own guilds or neighborhoods.?” That this was the most economic
and efficient form of rule for the time is beyond question.

It was particularly with the coming of the Ottomans that the guilds and
neighborhoods became more closely tied to the law court, the smallest
unit of administration in the Empire. Although the skaykh continued to be
elected by the members of the guild or the residents of the neighborhood,
he was henceforth to be confirmed by the court, confirmation consisting
in the ¢adi’s recognition of the new shaykh and the registering of the new
appointment in the court record.’® The court also confirmed and regis-
tered the prices charged by the guild, usually after the muhrasib and the
shaykh agreed on them. Upon violation of these prices, or upon commis-
sion of fraudulent acts involving weights and measures, the muhrasib
brought the accused to court for trial.

The same procedure was followed in determining the taxes owed by the
guilds and neighborhoods to the government. Both the tax-collector
(multazim) and the shaykh would agree on a yearly lump-sum, to be
approved and recorded by the court. When the tax-collector levied more
taxes than the agreed-upon sum, the shaykh (accompanied at times by
senior members of the guild or neighborhood) would normally bring a suit
against him before the qddz‘.3 7 But when it was the neighborhood or guild
that defaulted on payment, the tax-collector would appear before the
court as plaintiff. In such cases, it often came to pass that the gads would
arrange a schedule of payments that the neighborhood or guild was
obliged to meet.?®

In the preceding chapter we had occasion to note that many, if not most,
disputes and instances of social discord were resolved at the local level
through mediation. The senior members of the family were the natural
negotiators and arbiters, but in expanded disputes, the shaykh and the

35

3 Raymond, “Role of the Communities,” 35; Gerber, State, Society, 113-26.

El-Nahal, Fudicial Administration, 58-60; Gerber, State, Society, 119-20; Marcus, Middle
East, 173.

37 Marcus, Middle East, 176.

38 El-Nahal, Fudicial Administration, 61-62, 67; Raymond, “Role of the Communities,” 39;
Gerber, State, Society, 124. For examples of cases in which tax-collectors transgressed the
rights of peasants, see Peirce, Moraliry Tales, 328-29.
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senior-ranking members of the guild or the neighborhood played such
roles. The latter were also representatives of the collective public interest
of their constituency. In the rare case of a homicide occurring in their
neighborhoods, they, as representatives, were liable for the gasama, the
blood-money owed the family of the victim if the murderer could not be
found.>® The amount of the gasama would then be levied from the house-
holds of the neighborhood. But the skaykhs also acted as the representa-
tives of the corporate interests of their neighborhoods when they could not
resolve a problem arising in their midst. They often appeared in court as
plaintiffs against certain members of their own community, members
deemed to be of an undesirable nature and with whom negotiation was
not an option. Habitual liars, incorrigible gossipers, criminals, belligerent
individuals, prostitutes, liquor consumers, noisy and loud residents who
disturbed the peace, and residents who permitted dubious mixing of men
and women and who habitually partied or engaged in unseemly behavior
were often taken to court.*® If the charges were proved, the court usually
ordered these to move out of the neighborhood, a course of action that
seems to have been usual in such instances.*' Banishment for a period of
one year was typical.

Problems between guilds or between neighborhoods were also brought
to court for resolution. On behalf of his neighborhood’s interests, the
shaykh would demand protection, among other things, against misconduct,
negligence or transgression. For example, he might petition the judge to
block a road permitting access to one neighborhood from another, on the
grounds that the residents of the latter offended the mores of the former. He
might also seek the closure of windows in an adjacent neighborhood that
invaded the privacy of residents in his own quarter. But it was also often the
case that the shaykh would appear in court seeking redress against the
mismanagement of a bath-house keeper or requesting permission to repair
a run-down mosque or a collapsing wall that threatened the safety of his
quarter’s inhabitants.*?

The point is that the communities — be they constituted as neighbor-
hoods, guilds or villages — found representation in the circles of govern-
ment, cultivating with their shaykhs an extensive working relationship that
yielded a successful form of administration (a system that, incidentally, was

39 See chapter 10, section 3, below.

40 Ppeirce, Morality Tales, 90; Raymond, “Role of the Communities,” 40; El-Nahal, Fudicial
Administration, 21, 55; Gerber, State, Sociery, 39. For a different view of prostitution under
the Mamliks, see Musaylihi, “al-Bigha’ fi Misr.”

41 At times, however, the charges could not be proved, and the case would be dismissed.
El-Nahal, Judicial Administration, 27.

42 Raymond, “Role of the Communities,” 40—41.
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to collapse in the early nineteenth century). Between these two parties there
always stood the gads, without whom the entire equilibrium of cooperation
would have fallen apart. In this context, A. Raymond’s description of
Ottoman Cairo can be taken, mutatis murandis, as representative:

The existence of communities ... allowed management of the city at widely varied
levels: security, moral control, administration, micro-urbanism. The insertion of
these communities in the city geography ensured their efficiency and complemen-
tarity. They enabled the Ottoman rulers — at little cost and without resorting to a
specific administration — to govern the population of the city whose basic needs, in
terms of security and public services, were thus assured ... Far from being isolated
individuals, left to face oppressive and arbitrary rule, the inhabitants of Cairo were
involved in a system of networks covering all the facts of their professional, religious
and private lives ... [T]he collective administration of the city was efficiently carried
out without any visible administrative apparatus. One hundred skaykhs of quarters
and communities, and two hundred and fifty shaykhs of guilds, were involved in the
process. They collectively fulfilled the objective of running a system which com-
bined election and cooperation, and which ensured the submission and cooperation
of the subjects under the ever-vigilant eye of the authorities in general and the qadi in
particular.®?

3. The limits of executive authority

Although this picture is entirely true of the Ottoman experience, it is also
largely applicable to other dynasties and regions, the exceptions being
either minor or short-lived. The Ottomans’ perfection of this system was
largely due to one of their reforms, namely, the abolishment of the
mazalim court, the extra-judicial tribunal of grievances. Instead of placing
a political/military body in a position to judge the misconduct of govern-
ment officials, the Ottomans located this function firmly within the juris-
diction of the Shari‘a judge. The gadr became the only government official
empowered to hear cases and to adjudicate them, and, more importantly,
to decide on the legality of conduct of the highest provincial officials,
including the governor. It is the gadi who supervises the transfer of the
governor’s office: he is the one who calls on the outgoing governor to
surrender his documents, weapons, gunpowder, and everything else
related to his office; he is the one who confirms the new governor and
his subordinates, such as guards, tax-farmers, canal janitors, etc.** In fact,
in order to ensure the compliance of the governor, the lines of communi-
cation between Istanbul and provincial gadis were kept open, uncon-
strained by any intermediary official. Obviously, curbing the abusive
powers of the provincial governors depended, at the end of the day, on

13 Ibid., 41. ** El-Nahal, Judicial Administration, 65—66.
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Istanbul’s military might, as evidenced by its failure to control provincial
separatism in the late twelfth /eighteenth century.*’

On the other hand, Mughal and Mamlik rule represented a spectrum
of judicial experience that ranged, respectively, from the different to the
oppositional when contrasted with Ottoman practice. While the Mughals
shared with the Ottomans the ethic of sultanic protection of the weak
against zulm — a term that bore, among other connotations, the meaning of
tyranny — they assigned all criminal jurisdiction in the countryside to the
fawdar who controlled public order and the excesses of the powerful
zamindars. In urban centers, the gadr assumed extensive judicial respon-
sibility, although he did bear a share of administrative responsibility. But it
was not uncommon that the regional governor, the nazim, took over the
gadr’s jurisdiction, for he frequently decided which cases should be trans-
ferred to the gadi and which he would adjudicate himself or hand over
to some other official.*® The point is that under the Mughals the gadr
remained subordinate to the high executive officials, although “what the
Nazim ... decides should be done in accord with the judges.”*’

Under Mamluk rule, especially in Syria, the magalim courts (presided
over by hajibs, not legally trained judges) were raised to the top of the
judicial hierarchy, a remarkable practice but not uncommon.*® But then
they went even further. With the growth in power of some Agjibs, the
Mamluks expanded the function of the mazalim tribunals. Sometime
during the reign of the Sultan al-Malik al-Kamil b. Qalawun (r. 678-89/
1280-90), certain emirs began the unprecedented practice of acting as
judges over the civilian population, thus clearly encroaching upon
Shari‘a’s domain. Even the occasional practice of Mamlik officials peti-
tioning the gadi was barred, and for the first time such petitioners were
dragged out of Shari‘a courts, beaten and made to pay heavy fines.*° And
while interference in the jurisdiction of Shari‘a courts must have been
halted soon afterwards, the operation of the mazalim tribunals continued
well into the late sixteenth century before the Ottomans replaced them by
strictly Shari‘a institutions. Pronouncement on the conduct of executive
officials was henceforth the province of the gadz, not of other executive
officials.

It was first the gadi and, indirectly, the muhtasib who overtook the mazalim
functions. But before we proceed, a few remarks about the muhrasib may be

45 Marcus, Middle East, 73-74, 113.

16 Siddiqi, “Institution,” 240-59; Singha, Despotism, 4-7.

47 Cited from Akbar’s Firman of Justice (1672), in Singha, Despozism, 14-15.
48 Peirce, Morality Tales, 347, citing the work of Mandaville on Damascus.
19 Ayalon, “Great Yasa,” IVd, 108.
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in order. Deriving from the moral notion of “commanding good and for-
bidding wrong” (expressed in the term /usba, hence thrisab and muhtasib), the
function is probably pre-Islamic, having acquired distinctly religious conno-
tations by the second/eighth century. According to Mawardi’s al-Ahkam
al-Sultaniyya — not entirely a theoretical work — the muhtasib shared with
the gadi the function of hearing disputes in three specific domains, to
which he was strictly limited: (1) foul play with respect to weights and
measures; (2) fraud in the sale and pricing of merchandise; and (3) refusal
to pay back debts when the debtor was solvent. He could not hear any
other types of case, even though they might be closely connected with
commercial transactions and sales, such as pecuniary contracts. Nor
could he take on cases that required for their solution hearing evidence
and testimony, even within the tripartite jurisdiction assigned to him. This
last delimitation clearly defines further the scope of the muhtasib’s func-
tion, namely, disciplining transgressors who were caught red-handed, in
cases where outright commercial fraud and obvious market malpractices
were involved. In addition to these, he was charged with urging neighbor-
hood residents to attend Friday prayers, and generally to conform to good
conduct. But he had the competence neither to pass a judicial decision
(hukm), nor to imprison any person on the charge of non-payment of a
debt. And herein lies another difference between the gadi’s and the
muhtasib’s duties: the gadr was passive in that he presided in his maylis,
awaiting litigants to appear before him, whereas the muhrasib’s function
was proactive, in that he could suddenly appear on site, reining in mal-
practice while it was being committed. Yet, insofar as executive compe-
tence was concerned, the muhtasib ranked lower than the gadr, just as the
gadi ranked lower than the judge presiding over mazalim tribunals.’® This
ranking, it must be clear, was a matter of normative practice, sanctioned
by no formal hierarchy.

The muhrasib may also have brought government officials to court on
charges of corruption or abuses of the powers delegated to them by the
sultan, but it was the gadr who passed the verdict on such infractions.
In certain regions, and it seems only under the Ottomans, the gadr
himself acted in the capacity of a muhtasib.”® El-Nahal reports that in
seventeenth-century Cairo, the gadr himself toured the market, perform-
ing the tasks of the muhtasib.”® Charging the gadi with these tasks may have

>0 Mawardi, Ahkam, 208-09.

> Mandaville, “Muslim Judiciary,” 85, reports that under the Mamliks, the gadis never
functioned as muhrasibs. Yet, in twelfth/eighteenth-century Aleppo the muhzasib’s func-
tion seems to have become defunct altogether. See Marcus, Middle East, 173.

2 El-Nahal, Judicial Administration, 26. Cf. Gerber, State, Society, 69.
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been due to the temporary lack of an official qualified to serve in that
capacity, or because in some areas the muhtasib was charged with collect-
ing taxes, a function that may have been seen as an extension of his
capacity as inspector of guilds and markets, both of which were sources
of tax income.

That the gadi occasionally took over the muhtasib’s inspectorial func-
tions in the area of tax-collecting underscores a fundamental policy of the
Ottomans, namely, that in fulfillment of the philosophy embedded in the
Circle of Justice, the power of government officials was to be curbed and
checked at every point. Until the very end of the eighteenth century, the
system worked, and worked well, because a number of factors combined
to produce these curbing effects. First, the civilian population was subject
to the law of the Shari‘a, an unwavering standard of justice. The people
thus enjoyed immunity from the sovereign’s crude power whether with
regard to life or property. The government’s servants, by contrast, were
subject to a less merciful code which may aptly be called sultanic. We have
here a unique feature of justice in the lands of Islam, for while no man or
woman, Muslim, Christian or Jew in the civilian population could be
punished without a Shari‘a court trial — largely independent of the sover-
eign’s will — the sultanic code was absolute with regard to the sovereign
himself and his men.”>

The sovereign himself was expected to observe not only his own code
but, more importantly, the law of the Shari‘a. Forbearance, mercy and
near infinite forgiveness were expected, standards of governance that,
when violated, could result in his dismissal or even assassination, a fre-
quent event in later Ottoman times. For political power to acquire any
legitimacy, it had to meet these standards, and conduct itself in a morally
and legally responsible way. Even highly unsympathetic European observ-
ers of the Islamic legal system felt compelled to acknowledge this feature.
Describing the late Mughals of India, the eighteenth-century English
scholar Alexander Dow observed that the Shari‘a “circumscribed the
will of the Prince” and “the House of Timur always observed [the law];
and the practice of ages had rendered some ancient usages and edicts so
sacred in the eyes of the people, that no prudent monarch would choose to
violate either by a wanton act of power.”*

Siyasa, therefore, was in no way the unfettered power of political
governance but in a fundamental way the exercise of wisdom, forbearance
and prudence by a prince in ruling his subjects. In the case of the civilian

>3 Inalcik, “Suleiman the Lawgiver,” 111, writes that this form of dual justice “was the essence
of what we call the Middle Eastern state.” See also Mardin, “Just and the Unjust,” 116.
>* Cited in Strawson, “Islamic Law and English Texts,” 35.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:33:24 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.007
Cambridge Books Online © Cambridge University Press, 2014




212 The pre-modern tradition

population, these qualities manifested themselves in the recognition of the
gadr as the final judge and as representative of the religious law, for in each
and every case referred by the sultan to the gadi, it came with the unwav-
ering sultanic command of applying the Shari‘a law and the ganin.>®
While the imperial servants, on the other hand, also frequently benefited
from the sultanic virtue of forgiveness — especially upon first or less grave
infractions — they were ultimately subject to the sultanic code that was
absolute, swift and harsh. The right of summary judgment was reserved
for the sultan against his own men and, by extension, their official repre-
sentatives, all of whom owed complete allegiance to him.?® For, after all,
these men, who were brought up from childhood as the servants of the
state, literally belonged to the salzana (“sultanship”). They themselves,
and all the wealth that they would accumulate in their lives, were the
property of the saltana; and this property was to revert to whence it came at
the discretion of the sultan.

Having reigned over centuries, from Iran to the Maghreb, this system
of governance also explains the largely misunderstood phenomenon of
musadara, namely, the confiscation of the property of statesmen upon
their death or dismissal from office, a phenomenon that reached its apex
under the Mamliiks but seems to have decreased under the Ottomans.
While it was rare for a sultan to confiscate the property of a civilian, even
that of a rich merchant,’”’ it was the norm for these statesmen to lose all
their wealth when their office was terminated (hence the practice of alien-
ating major properties as wagqf before, and in anticipation of, an almost
inevitable act of confiscation). What had been given through the good
offices of the saltana was retrieved by the same offices, and this included
property and life as well. Thus, under the Ottomans as well as under
earlier dynasties, rule and governance entailed a unique logic whereby the
civilian population and ordinary folk enjoyed the rights of due process and
full range of Shari‘a law and procedure, whereas those who ruled over
them did not, being subject to another law altogether.”®

Government employees, including gadis, thus represented the sultan
who, as the overlord, was responsible for any commission of injustice by
his servants. With the virtual abolition of the mazalim, the Ottomans
augmented the powers of the gads, making him the judge of these servants’
conduct and affirming the supremacy of the Shari‘a’s jurisdiction. But the

>3 Jennings, “Limitations,” 164, 166, 167. °° Ibid., 164.
Even under the Mamluks, who were notorious musadara practitioners, seizing private
property was rare. See Mandaville, “Muslim Judiciary,” 77. For the Ottomans, see
Mardin, “Just and the Unjust,” 116.

%8 Peirce, Morality Tales, 315, speaks of this phenomenon as a “paradox.”
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function itself continued at the same time to operate through means that
were now more direct than before. Misconduct of government servants
and of gadis could be referred directly to the sultan or the Porte’s Office of
Complaints. What is remarkable about this conception and practice of
governance is that, far from depending on an ethic of desirable and fair
conduct of institutions (or constitutions), it was grounded in a different
ethic seen as indispensable for political legitimacy and for the well-being
of “state” and society. In other words, it was a culture. For the sultan
himself and his Imperial Council and Office of Complaints were all as
accessible to the peasant as to the urban elite. It was thus by design that a
line of communication was always left open between the tax-paying sub-
jects and the imperial order.”® The symbiotic existence of government and
society fulfilled the requirements of a Shari‘a-based political community,
without which the aims of the Circle of Justice could not be accomplished.

Second, the imperial officials working on the ground were themselves
members of the very communities to whom they were appointed as the
ruler’s representatives, or as the representatives of his regional represen-
tative, the governor. The local officials were the only administrative staff
who knew their environment, since the highly frequent reshuffling of
provincial governors — which, in the first place, was intended precisely as
insurance against establishing local connections and a power-base — ren-
dered them incapable of intimately understanding, and therefore dealing
with, the local population. This is also why the governor’s assembly
(diwan), which met regularly to discuss local problems, included the
gadis, the tax-collectors, the notables, the leading muftis, the neighbor-
hood and guild skaykhs, and a host of other figures from the populace.®®
These local officials were therefore subject to intersecting interests
whereby the loyalties they may have otherwise shown to the sultan and
empire would be mitigated and counterbalanced by the local stakes they
had in maintaining their own social, economic and moral networks.®!
Indeed, the local gadis, shaykhs, muftis and even tax-farmers sat in the
assembly as defenders of their communities’ interests, which latter had
justified their appointment to that assembly in the first place.

%% Zarinebaf-Shahr, “Women,” 85.  °° Marcus, Middle East, 82.

%1 Peirce, Morality Tales, 330. Marcus, Middle East, 79, 82, observes that these local officials
were essential for the central government’s rule over the provinces. “Unlike the transient
Ottoman officials, the local leaders had roots and followings in the city, and were familiar
with the inner workings of the community. Their local networks of control gave them the
means to assist the government or to undermine it ... While they participated in the
Ottoman system of rule as loyal auxiliaries accountable to higher authority, the local
leaders were not submissive creatures given to total control from above” (ibid., 84).
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Third, and hardly dissociated from the two foregoing considerations,
the loyalty of government servants to the sovereign was itself enshrined in
the imperatives of the Circle of Justice. Yet, in order to realize these
imperatives, siyasa required that a supplement be made to the Shari‘a in
what was known as the ganin. The latter often merely asserted the
provisions of religious law in an effort not only to place emphasis on
such provisions but also to depict the sultanic will as Shari‘a-minded. In
these instances, the bid for legitimacy is unmistakable. But the ganan did
add to the religious law, especially in areas having to do with public order,
the bedrock of any successful regime. Public order was enforced by extra-
shar7 legislation pertaining to highway robbery, theft, bodily injury, hom-
icide, adultery and fornication (and accusation thereof), usury, taxation,
land tenure, and categorically all “disturbers of the peace.”®? With a view
toward a strict enforcement of these extra-shard laws, the ganun permitted
torture (mainly to extract confession from thieves) and the execution of
highway robbers by the Sultan’s executive authority. Legalized usury,
extra-judicial taxes and torture were perhaps the most objectionable
pieces of legislation in the view of the jurists. The latter, along with several
Seyhiilislams (Ar. Shaykh al-Islams), often militated against the ganin,
and particularly, it seems, against these three provisions.®®> The jurist’s
objections notwithstanding, the ganun — in its thin but diverse substance —
was mostly seen, and accepted, as an integral part of the legal culture, and
as an extra-judicial element that was required — after all — by the siyasa
shardyya itself.®*

The Shari‘a and the ganin had far more in common than they differed
upon. True, substantive ganin transgressions upon the Shari‘a did
occur,®® but the gadis and muftis ignored them whenever they could.®®
More remarkable, however, were the similarities between the two. As
Peirce has perceptively noted, both the ganun and Hanafite law recog-
nized, each in its own sphere but also mutually, a cumulative tradition: the
later school texts (and in particular those of the Hanafite school, adopted
as the official madhhab of the Ottomans) never abrogated the earlier ones,
and the founding fathers’ doctrines continued to be enmeshed in the
much later farwa literature and author-jurist compilations.®” The ganiin
too was a cumulative discourse, each sultan propounding his own decrees
while largely maintaining the sultanic laws of his predecessors. To be

Gerber, State, Society, 62—63. For a similar situation in Java, see Ball, Indonesian Legal
History, 37-39.

63 Heyd, Studies, 152-57, 192-93; Gerber, State, Society, 63.

%% Gerber, State, Sociery, 64-65, 77. 63 Heyd, Studies, 180-83.

66 Gerber, State, Society, 64-65; Heyd, Studies, 191-92. %7 Hallaq, Authority, 57-120.
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sustainable, it was in the nature of these cumulative legal traditions to
integrate into their structure the viability and necessity of juridical differ-
ence. The concept of individual zkad in the legal schools constituted an
analogue to the individual sultanic will that produced different ganiins at
different times and places. The internal differences exhibited by the two
traditions were clearly intended to accommodate the local and regional
differences throughout the Empire. Just as the Shari‘a insisted on local
custom as a guiding principle of the figh’s application, the ganin, in its
various compilations, catered to the needs of particular towns, districts
and provinces. Qanunnames were issued at each of these levels, as well as
at the universal level of the Empire. And like the Shari‘a law, the ganiin
developed structural mechanisms to accommodate change and to
respond to diachronic and synchronic geographical variations. Finally,
and no less importantly, both systems viewed their own laws as a “state-
ment of the limits of the tolerable rather than a set of inflexible rules to be
imposed regardless of circumstances.”®®

What is striking about the ganin, and consistent with the Ottoman
policy of allowing the widest scope for Shari‘a justice, is the fact that
the gadi stood as the exclusive agent of the ganin’s enforcement. On the
ground, he was the ultimate administrator and final interpreter of the
ganun, which was unwavering in reiterating the decree that no punish-
ment could be meted out without a trial by a gadr; and indeed, evidence
from court records overwhelmingly shows that the decision to punish was
exclusively the gadi’s, and that the meting out of penalties was normally
the province of executive authority. The ganin’s decree, frequently
restated in the ganinnames of several succeeding sultans, in effect con-
stituted a direct prohibition against conduct by government servants that
might lead to injustice being inflicted upon the civilian population.®® The
ganiin of Suleyman the Lawgiver,° for example, states that the “executive
officials shall not imprison nor injure any person without the cognizance

8 Peirce, Moraliry Tales, 122.

% Heyd, Studies, 177: To achieve the aim of preventing oppression of executive authority,
the ganunnames “had to be brought to the knowledge of the people, so that every citizen
would be aware of his rights or, more correctly, of the limits to the rights of the authorities.
For this reason the cadis or governors to whom they were sent were often explicitly
ordered to have them read out to the public. For 120 akg¢e people could, in the sixteenth
and seventeenth centuries, obtain a copy of a ganiiname from the Central Government,
and any citizen could, for a smaller fee, ask the local law-court for a certified copy of a
‘adaletname [a sultanic rescript of justice], so that he might present it wherever necessary
to prove his rights.” In the ‘adaletname, a new sultan confirmed his “wish to see justice
done to all his subjects, particularly the poor and the helpless, and strictly forbidding all
sorts of oppression by government officials” (Ibid., 150, n. 4). Also see Inalcik, “Suleiman
the Lawgiver,” 105.

70 Inalcik, “Suleiman the Lawgiver,” 111-26.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:33:24 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.007
Cambridge Books Online © Cambridge University Press, 2014




216 The pre-modern tradition

of the [Shari‘a] judge. And they shall collect a fine according to [the nature
of] a person’s offense and they shall take no more [than is due]. If they do,
the judge shall rule on the amount of the excess and restore it [to the
victim].””' The ganin therefore upheld the Shari‘a by enhancing and
supplementing its position and provisions, while the Shari‘a, on the
other hand, required the intervention of sultanic justice. This comple-
mentary duality was endlessly expressed in various decrees and letters in
the judicial discourse of the Ottoman authorities, be they Sultans,
Seyhilislams, viziers or gadis: justice had always to be carried out “accord-
ing to the Shar‘ and ganin.””?

4. Judicial administration under the Ottomans

The Ottoman regime saw itself as the legatee of Islamic Turco-Persianate
political culture on the one hand, and, more pronouncedly, of the
Arabicate legal tradition on the other.”® It is also less acknowledged, but
nonetheless significant, that a considerable portion of the manpower
recruited to operate the Royal Palace originally hailed from south-east
Europe, particularly the Balkans. The first two elements directly, and the
third obliquely, combined to produce an Empire and a legal system that
shared much in common with their predecessors, but also differed from
them in some important, if not fundamental, respects.

The differences were mostly the result of conscious and highly deliber-
ate efforts to implement changes, although some of these differences may
have been the by-products of other forces. A central change that was
characteristically effected by the Ottomans, but not by other dynasties
of the Sunnite world, was that they adopted the Hanafite school as the
official law of the Empire. The other schools never vanished of course, and
retained followers — albeit decreasingly — in the population as well as in the
judiciary. The farther a province lay from Istanbul, and the less strategic it
was, the less influenced it was by this policy. But provinces and regions
adjacent to the capital were affected significantly. Every major city or
provincial capital in the Empire was headed by a Hanafite gadr al-qudat,
a chief justice, who appointed deputies in several quarters of the city as
well as throughout the province (appointment of such deputy-judges by
the chief ¢ads of the city or region was a common practice).”* Some of

7 Peirce, Morality Tales, 119, 327.

72 Jennings, “Limitations,” 166, 168; Peirce, Moraliry Tales, 119.

7> Inalcik, “Suleiman the Lawgiver,” 107-08; Kozlowski, “Imperial Authority,” 356-57. On
the incorporation of Mamluk and Dhul-Qadir criminal and other codes in Ottoman
qanunnames, see Heyd, Studies, 38-53.

7 For the North African Malikites, see, e.g., Hattab, Mawahib, VI, 107.
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these deputy-judges were non-Hanafites who held court in neighbor-
hoods and large villages whose inhabitants were either Shafi‘ite,
Hanbalite or Malikite. But the official system and government apparatus
were Hanafite to the core, and any advancement in a government legal
career (under the Ottomans the most prestigious and powerful of all legal
arenas) presupposed Hanafite legal education as well as membership in
the Hanafite school. If the chief gadis appointed from Istanbul were all
Hanafites, it was because the legists who ran the judiciary were products of
the exclusively Hanafite royal madrasas of Istanbul. And in order to rise to
the highest levels of judicial and government careers, they had to stay
Hanafite through and through. The effects of this policy were clear: the
legal profession, law students and legists of non-Hanafite persuasion were
encouraged to, and indeed did, migrate to the Hanafite school in search of
career opportunities. For instance, in Greater Syria, the majority of the
population in general and the population of the legists in particular were
Shafi‘ites at the time of the Ottoman conquest in 922-23/1516-17,7°
whereas by the end of the nineteenth century only a tiny minority of
Shafi‘ites remained in that region, the rest having become Hanafites.
Such effects constituted the culmination of a deliberate effort to create
uniformity in the subject populations, and to streamline the administra-
tion of justice throughout the Empire if possible, but certainly throughout
each of its main provinces.”® The age of uniformity had begun, in the
Ottoman Empire no less than in Europe.”” Uniformity, in other words,
entailed low costs of governing, management and control, for, after all,
economic efficiency of domination was a desideratum of any form of rule.
An indirect effect of adopting the Hanafite madhhab as the official
school of the Empire was the considerable marginalization of legists

75 Mandaville, “Muslim Judiciary,” 7-8, 67-68, 68a (no pagination), 85, speaks of the
predominance of Shafi‘ite judges and deputy-judges in the Mamlik judiciary of Syria
and Egypt. The Shafi‘ites also obtained a monopoly over the imama of the Umayyad
Mosque of Damascus, a politically sensitive public office. Furthermore, when “posts were
filled by members of the judiciary, it was done by members of the leading families usually
belonging to the ShafiT school.” Yet, the Mamliks never made of Shafiism what the
Ottomans made of Hanafism. Each city had chief justices belonging to the four schools,
and no Shafi‘ite hierarchy was developed in legal education and judicial administration, all
of which are characteristic Ottoman developments.

76 Peirce, Morality Tales, 287.

77 Although achieving a higher form of uniformity in Europe required higher levels of coercion
and violence, which the Ottomans tried to avoid. But it must be stressed that the forms and
level of uniformity that the Ottomans attempted to achieve, and largely did achieve in the
fifteenth and sixteenth centuries (and Europe between the early seventeenth and nineteenth
centuries), were undoubtedly unprecedented in Afro-Eurasia. Arguably, during much of
the sixteenth and seventeenth centuries, the Ottoman Empire and Europe mirrored each
other in terms of administration and bureaucracy (which in Europe continued to develop
exponentially as the foundations and defining features of modernity).

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:33:24 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.007
Cambridge Books Online © Cambridge University Press, 2014




218 The pre-modern tradition

from the Arabic-speaking provinces, for they had little, if any, role to play
in the administrative bureaucracy centered in Istanbul.”® The same
appears to have been true of the Balkans. Not only were the high-ranking
administrators in the capital all “Turks” (Ruam), raised by the Istanbul
elites and educated in the royal madrasas of the same city,”® but so was
virtually every chief gadr appointed to run the judicial affairs of the Arab
provinces, including Syria and Egypt. Syrian and Egyptian muftis and
gadis received their education locally, particularly in Egypt. These
muftis, while enjoying local prestige by virtue of their erudition and
religious—social standing, remained outside the pale of officialdom just
as the locally trained gadis could aspire to no higher position than that of
deputy-gadr under the “Turkish” chief justice.

Placing the administration of the Empire’s affairs in the hands of
“Turks” was not a nationalist act, however. Of distinctly European origin,
nationalism was not on the minds of Ottomans before the second half
of the nineteenth century, and even then just dimly so. Rather, the
Turkification of Ottoman administration aimed at creating a unified and
centralized bureaucracy that could efficiently manage a diverse Empire
with multiple ethnicities, religious denominations, languages, cultures
and an endless variety of sub-cultures. The model of a “Turkish,”
Istanbul-educated chief justice dispatched to run a province’s judiciary
with the indispensable assistance of local and locally trained gadis was one
that found a telling parallel in the multi-layered ganunnames that the
Ottomans excelled in promulgating. The “universal” ganuns aimed to
create an overarching unity within the Empire as a whole, while those
ganuns issued for cities or even specific courts (usually termed resims or
firmans) were intended to impose law and order while according great
sensitivity to the cultural uniqueness of the recipients. The provincial
ganuns represented a middle stage between the two, striving to balance
both the local context of the city and that of the Empire as a whole. Just as
the universal ganuns operated in conjunction with the Istanbul-based legal
education (both emitting centralized values of “Turkish” administration),
the regional-local ganins and the indigenous deputy-gadis represented
Istanbul’s awareness of, and attention to, regional differences and local
variety. It was these macrocosmic and microcosmic pulls, a seeming
paradox, that created a dialectic of justice which made Ottoman rule
unique when compared not only to its Islamic predecessors, but also to
its contemporary neighbors to the east (including the Far East) and
the west.

78 Gerber, State, Society, 86. ° Zilfi, Politics of Piety, 61.
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Centralized bureaucracy, judicial administration and legal education in
the capital were momentous developments that served the Ottomans well
during the first three centuries of their rule and they had considerable
effects on the course of events leading to the Empire’s encounter with the
modern West. We shall deal with the impact of these effects in Part ITI, but
here we need only stress the newness and tenacity of Ottoman central-
ization at all levels of judicial administration.

First, the fixing of a geographical locale for administration was more
characteristic of the Ottomans than of any of their Muslim predecessors or
counterparts. Most, if not all, dynasties changed the location of their
capitals every so often. But once Istanbul was taken from the Byzantine
emperor in 857/1453, it became the Ottomans’ capital until the termina-
tion of their caliphate in 1342/1924. This same pattern may be observed in
the case of law courts. The Ottomans were the first in Islamic history to
commit the court to a particular residence, a courthouse so to speak.
Qadis could no longer hold their majlis in the yards of mosques, in
madrasas or in their residences.®° Existing “public” buildings were modi-
fied for this purpose, and the number of courts was increased significantly
when compared to the pre-Ottoman period.®! Whereas it was typical for
Mamliik and pre-Mamlik cities to have in or around the commercial city-
center a total of four courts, each representing one of the four schools,®?
the Ottomans had several around the city, usually in large neighbor-
hoods. The Ottomans were also the first, it seems, to bestow on the gadr’s
diwan, the court’s register, a public status. No longer could the gadis keep
these registers in their private custody, a fact which explains why so many
drwans have managed to survive from the Ottoman era but precious few
from earlier periods.®’

Fixing the physical site of the court was an administrative act of the first
order. The court had become at one and the same time the smallest unit
and the core of the Empire’s administration. For it was the court that
became the destination of sultanic ganuns and firmans, and it was from the
court that these decrees were promulgated in the name of the sovereign.?*
The court was also the locus of fiscal administration, where taxes paid and

80 As was the practice under the late Mamliiks and since the first/seventh century. For court

location under the Mamluks, see Mandaville, “Muslim Judiciary,” 71-72.

Hanna, “Administration of Courts,” 50, reports that tenth/sixteenth-century Cairo had
fifteen courthouses throughout the city, allocating on average one courthouse for every
20,000 inhabitants; Hanna, Making Big Money, xxi.

Mandaville, “Muslim Judiciary,” 72. Deputy-gadis did at times hold their court in their
neighborhoods, especially in their own houses, but this was not an institutionalized
practice, as these deputy-judges could change the location of their majlis at will.

83 Hallaq, “Qadi’s Diwan,” 434-36.  °* Heyd, Studies, 151-52.

81

82
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taxes due were recorded and monitored. And in order to commit the
provincial court system to a regularized contact with the capital — a
centralizing act — the provincial chief justice not only was an Istanbul
man and a “Turk,” but was also rotated every one to three years to work
in various cities, including the capital.®> This policy ensured that the top
provincial judge was nearly always from Istanbul or, at the very least,
thoroughly inculcated in its political and legal culture, and thus loyal to
the dynasty that ruled from it. This structured practice was unprece-
dented, having been made possible by another unprecedented process,
namely, coopting the legal training of the Empire’s judicial servants from
the private sphere of the jurists and concentrating it in a permanent,
affluent, powerful and ever-growing capital.®°

Furthermore, the court became, probably for the first time, financially
independent and a source of income for the imperial treasury. Whereas
pre-Ottoman gadis received salaries from the government, as well as
public stipends which they disbursed to the officials that staffed the courts,
the Ottoman judges depended on fees that were paid directly by court
users, including, probably, litigants.3” Most probably for the first time in
Islamic history, gadis were forbidden from hearing cases that did not
involve formal petitioning of the court, the purpose being that fees had
first to be paid and a formal record of the case maintained. Also for the first
time, at least in Egypt, and almost certainly in most other provinces, all
marriages were to be recorded in court, and a fee was to be levied.®® At
work here was a double-pronged policy of introducing writing as a means
of control, and of regularly replenishing the central treasury.

In newly conquered Egypt and Crete, among other places, fees began to
be levied on those marriage contracts that were attested and registered at
court. Gradually, and within a few years of Egypt’s occupation, fees came
to apply to many more transactions, such as certification of divorces,
manumission, business partnerships, transferring testimony, and so on.

85 Rotating chief justices was to some extent a Mamliik practice, although it was neither

regular nor limited to a fixed period. See Mandaville, “Muslim Judiciary,” 21-22, 62. It
seems that, with the passage of time, the average length of judicial appointment under the
Ottomans became shorter, reaching one year by the end of the twelfth/eighteenth century.
See Marcus, Middle East, 79.

See chapter 3, above.

87 Whereas Peirce, Moraliry Tales, 285, does not think that in Aintab of the 950s/1540s legal
fees were charged for routine use of the court, Hanna (“Administration of Courts,” 47)
argues otherwise with regard to Cairo of the tenth/sixteenth and eleventh/seventeenth
centuries. See also Marcus, Middle East, 106, who reports that in twelfth/eighteenth-
century Aleppo, the court claimed 10 percent of all sums contested in legal suits. These
exorbitant fees, which were seen as such by the city’s population of that time of crises, are
not documented in earlier centuries.

Hanna, “Administration of Courts,” 46-47, 50; Heyd, Studies, 153.

86

8

®
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By various imperial decrees, the scribes of the Empire’s courts, who
themselves wrote these attestations, were to charge graded fees depending
on the document drafted. The fees paid to the court were distributed —
according to ratios specified in the ganiins — among the gadr, the scribe, the
court treasurer and other officials of the court. A portion was allocated to
the chief justice of the province, and another was sent to the imperial
treasury.®® Thus, the Ottoman systematic and systemic policy to central-
ize was at once combined with the policy of optimizing revenues for the
capital. Expanding the authority, prestige and scope of the law courts was
an essential step toward streamlining not only revenues but also, and no
less importantly, the administrative mechanisms without which, after
all, revenues could never have been generated either systematically or
regularly.

It is difficult to assess what the imposition of court fees meant for the
average individual. For the poor these fees must have meant less accessi-
bility to the law courts and perhaps prevented them from obtaining
necessary legal documents, although we have no direct evidence of this
other than the occasional and short-lived critique initially voiced by some
observers upon the introduction of these fees.” Yet, the fees could not
have been exorbitant due to the undeniable fact that the number of courts
as well as the volume of business they handled were dramatically increased
under the Ottomans, which attests, if anything, to the success of the
Ottoman policy of making the law court the vehicle of government control
and taxation, and the hub of social and economic conflict-resolution. But
if the courts were the government’s choice and medium of control, the
government itself was bound by the court’s rules which were paradigmati-
cally Shari‘a-based. The highest manifestation of this rule of law was that,
when the government aimed to take action against individuals, confiscate
property or assert for itself any right, it addressed itself to the court and
sought the ga@di’s permission to do s0.°! And the law of the court was, with
minor ganitn supplements, that of the Shari‘a. It was the Shari‘a, and
nothing but the Shari‘a, that constituted the overarching and permanent
law of the Empire and the highest authority by which to rule.’?

8 Hanna, “Administration of Courts,” 46-47.

°0 Ibid., 47, 55: “The fact that fees were paid for the services the court offered meant that the
lower strata of the population were probably either excluded from or at least not encour-
aged to use the services as readily as others.”

ol Gerber, State, Society, 139.  °? See the apt description in Marcus, Middle East, 102—03.
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6 The legal pillars of religion

1. Introduction

Islam, according to one important Prophetic tradition, “was built upon
five [foundations]: [a] the double-testimony that there is no god but
God and that Muhammad is the Messenger of God (shahadatayn); [b]
performance of the prayer (salar); [c] payment of alms-tax (zakar); [d]
performance of pilgrimage (2aj)); and [e] fasting (sawm) during the month
of Ramadan.” Apart from the first, a foundational theological pro-
nouncement of faith accompanied by neither substantive nor procedural
rules, the rest occupy a prominent place in the legal literature, having for
the entire history of Islam been regarded as the bedrock of religion and
religious practice, melding the theological with the legal. It is not without
good reason that they, together with purification (zakara) — a preface to
prayer — have come to constitute the opening chapters of legal works,
occupying as much as one-quarter to one-third of the entire body of these
works (see Appendix A).

These performative works are constructionist, in that they are consti-
tuted and created by the believers as devotional acts for the purpose of
fulfilling a covenant with God. In this sense they stand apart from the rest
of the law, where acts relate to worldly objects and persons, to Muslims
and non-Muslims, where the intention and raison d’étre is to acquire or sell
property, marry, divorce, free slaves, sue for damages, etc. Their priority
in the overall corpus of the law is reflected in their universal placement at
the beginning of legal treatises, a long-standing tradition of arranging legal
subject-matter that no jurist has ever violated. But the placement was not
merely an emblem of symbolic importance and priority; rather, it had a
function which made this ritualistic grouping a logical and functional
antecedent. The function was subliminal as well as psychological, laying
as it did the foundations for achieving willing obedience to the law that was

! San‘ani, Musannaf, 111, 42; Mawardi, Hawi, IV, 4; [Misri, Reliance, 278, 659]. See also
various Shi‘ite versions of this Zadith, in ‘Amili, Wasa@’il, 1, 25-27.
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226 The law: an outline

to follow, that is, the law regulating human affairs. Prayer, with its ever-
changing bodily positions, signals submission to a higher power, and its
recitals, invocations and incantations, expresses the need for that power’s
contentment and pleasure with the deeds and comportment of the
believer. By the same token, fasting compels identification with the suffer-
ing of others, generating compassion for, and humility before, other
human beings. It represents an acknowledgment of gratitude to God
for the bounties He bestowed and continues to bestow on humankind,
enabling people to enjoy earthly and material pleasures. So too does alms-
giving engender empathy toward the needy and the poor, reminding the
believers of the nominal ownership that whatever earthly wealth they
possess, its real Owner can claim it back at His own discretion. This
cumulative enhancement of the recognition of God’s generosity is
crowned by the demanding act of pilgrimage, which exhibits the believer’s
humility before God and His creation.

Modern scholarship, in the West as well as in the Muslim East, has
drawn a line of separation between the legal pillars of religion and the rest
of figh, regarding the former as “merely” ritualistic, pertaining to the
“private sphere” of religious belief, and the latter as constituting the law
“proper.” As we saw in chapter 4, the Shari‘a cannot be understood, nor
could it have operated in any social context, without its moral bearings.
And Islamic morality, legal, social or otherwise, traces its sources in large
measure to the performative force of the five pillars. The morality that
activated willing submission to the authority of the law was constituted
and constructed by these performative acts.” That they were given prime
weight and precedence is testimony not only to their ritualistic religious
significance, but also, if not primarily, to their grounding moral force. To
oust these pillars from the figh is to disengage the moral foundations of
the law, to render it devoid of the most compelling impulse for jural
observance.

At the foundation of all figh norms lies the general concept of taklif,” a
charge of duty, responsibility and right that constitutes the lot of all
humans. Every human being is assumed to be a mukallaf, that is, subject
to taklif, unless there is a lawful impediment that gives rise to an exemp-
tion. But in order to account for the differences in the human state — for
instance, between an embryo and a mature adult, or between the healthy
and the infirm, the sane and the insane — the figh elaborated general
concepts that typify these states in a system of categories. The locus and
substrate of taklif is ahliyya, the general capacity to oblige and be obligated

2 Further on this theme, see Hallag, “Fashioning the Moral Subject.”
3 [Misti, Reliance, 40—46.)
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The legal pillars of religion 227

by other humans (e.g., in contractual transactions) as well as before God
(e.g., in ritual performances). This general capacity is known as ahliyyar
al-wuitb, the quality that enables humans to be subject to the entire range
of rights and duties, privileges and obligations.* General capacity,
assumed to emanate from the dhimma of persons (that is, persons who
are charged with a duty of care, fiduciary trust, observance, liability, etc.),
is however subject to “natural” impediments. The embryo (janin), being a
soul (nafs), is potentially a subject of general capacity, but the lack of
complete formation and of physical independence as a person disqualifies
it from the full status of akliyyat al-wujiub. This explains why an embryo is
not subject to obligations, but is capable of inheriting. Ahliyyat al-ada’, on
the other hand, is a full legal capacity that entitles an individual to the
entire range of rights, and permits engagement in obligations and their
execution.”’ This “performative” capacity presupposes mental and phys-
ical maturity, the two essential prerequisites that, when jointly present,
define the notion of majority (bulizgh). Although physical maturity is a
substrate of its mental counterpart, it is taken as the measure of mental
development that shows the person to be responsible for her acts, capable
of constructive act-performances in her own interest and in the interest of
her family, group, community, etc. This ability, rushd, is a desideratum, a
state of being that is distinguished from prior stages of development that
require guardians to act on behalf of their charges, those who lack rushd.
The absence of rushd may thus be the function of minor age, or it may also
connote insanity, foolhardiness and stupidity (suf%). The absence of rushd
is furthermore subsumed under discernment (zamyiz), i.e., the ability to
comprehend legal obligations but without the attainment of a full per-
formative capacity. Thus, tamyiz is said to begin at the age of seven, at
which time one attains a level of obligation that is absent in earlier years of
life. For example, a child can be disciplined by members of his family at
the age of ten if he refuses to pray.®

2. Purification and prayer (tahara, salat)

Purification, wrote one jurist, is the “key to prayer,” prayer being “the
most certain of Islam’s pillars after the shahddatayn.”” Although it is not
itself one of the pillars (arkan) of religion, purification as a juristic subject
occupies a relatively prominent position, amply attested by the fact that its
treatment in legal works occupies space roughly equal to that of each of the

4 [Ibid., 43-44.] ° [Ibid., 44-46.] ° [Ibid., 109.]
7 Buhati, Rawd, 15. [For rahara, see Misri, Reliance, 49—100; Ibn Rushd, Distinguished
Furist’s Primer, 1, 1-95; Marghinani, Hidaya, 1, 5-77.]
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four “pillars,”® namely, prayer, alms-tax, fasting and pilgrimage (see
Appendix A). A prerequisite for the performance of prayer and a con-
dition for its validity, purification’s juristic prescriptions rest on the core
Quranic verse 5:6: “O you who believe: when you rise up for prayer, wash
your faces, your hands up to the elbows, and lightly rub your heads and
wash your feet up to the ankles. And if you are unclean, purify your-
selves.”® Juristic works differ greatly in their detailed prescriptions as to
how and what to wash. It is generally agreed, however, that washing the
face must cover (vertically) the skin beginning from the hair-line of the
forehead down to the chin and the curve of the lower jaw, and (horizon-
tally) the frontal surface between and including the earlobes. No more
than a quarter of the beard need be washed, if it is long. However, short
or long, the beard where it meets the chin must certainly be cleansed.
Elbows and ankles, most jurists insist, must be included.’® “Washing”
in the Quranic verse is construed as letting water flow over a surface; it
does not involve “scrubbing,” or “rubbing.” It merely requires water to be
in touch (isaba) with the surface."’

Purification is not limited to the believer’s body, but rather extends to his
clothing, the place in which he intends to pray, and the very body of water
used for washing, including the vessels (aniya) that carry it. Bodily excre-
tions, including fluids secreted with or without sexual arousal, as well as pus
and vomit, are agents of impurity, and thus must be washed away. So are
blood and wine, unless the latter has fermented into vinegar. The hides of
unlawfully slaughtered animals, and of dead animals that have not been
slaughtered, including that of the dog, are impure, unless they have been
tanned'? (though tanning, considered a purifying agent because it removes
from the hide traces of blood, fat and hair, is ineffective in eliminating the
inherent and irremovable ritual impurities of pig hide). Vessels made of
tanned leather as well as all metal containers are deemed pure, unless they
are made of, or plated with, gold or silver. 13 The use of these is prohibited,
for men and women, be it for purposes of prayer or otherwise.

Impurities are of two types, one caused by bodily secretions (kadath),
and the other by external factors, generally termed najas.'* The hadath is

®

For example, in Maqdist’s ‘Udda, the chapter of purification occupies about 40 (21%) out
of the 190 pages devoted to the “pillars,” whereas in Halabi’s Multaqa, the proportion is
43 (19%) out of 225 pages.

For an extensive analysis of this verse and of purification more generally, see Katz, Body of
Text, esp. 59-99.

19 Halabi, Multaga, 1,11-12.  '' Al-Fatawa al-Hindiyya,1,3.  '? Mawardi, Hawi, 1, 57.
'3 Sha‘rani, Mizan, 1, 134; Buhati, Sharh, 1, 25; [Misti, Reliance, 56].

14 [Misri, Reliance, 70 ff., 95 ff.; Marghinani, Hidaya, I, 14-19, 69-75; Ibn Rushd,
Distinguished Furist’s Primer, 1, 32—40, 79-88.]

©
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in turn divided into major (akbar) and minor (asghar) impurities, the
former including those caused by spermatic excretion, sexual penetration,
sexual fluid from the woman, post-natal bleeding and menstruation.
Minor impurities, on the other hand, include urine, feces, gas, spermatic
excretion without sexual arousal, and vaginal excretion. Both sadath and
najas can be purified, unless they are part of a substance that is inherently
incapable of purification, e.g., urine and pig.

Water is the sole agent of purification.'” In its naturally clean state, it is
the supreme agent, for it is both pure in itself and capable of purifying
(tahur) when applied to other objects. A second-class agent is the rahir
water, considered thus because while it is pure in itself it cannot purify
other objects (according to the Malikites, Shafi‘ites and Hanbalites).'®
The rahir category also includes tahiir water that has already been used for
purification, as well as water that has changed in color or odor due to
its commingling with pure substances, such as rose water. The Hanafites
are alone in regarding tahir water as capable of purifying other objects.
The third major agent is polluted water, deemed ritually impure. The
Hanafites classified water in terms of its movement, flowing water being
superior, tahir and incapable of being polluted in strong currents. On
the other hand, water from a slow current — where a straw thrown into it
does not move — is not takir.'” Generally, there is a relationship between
impurity and the volume of water involved, as anything less than two qullas
(a total of 216 litres) is made ritually impure by filth having fallen into it.
Large bodies of water, including running water, are not affected. This
explains why one of the methods of purifying water is to augment it with
larger amounts of purifying (zahur) water.

The foremost condition for the validity of ablution — as in all forms of
worship — is intention (niyya), according to the majority of jurists.'® The
worshiper must have the intention to purify herself when embarking upon
washing the face, the first step in the performance. Niyya occurs in the
heart (galb), and need not be accompanied by verbal pronouncements,
although some jurists require verbal confirmation. It is an internal state,
giving acts of worship their identity and separating them from other
identical acts that do not belong to the category of worship, e.g., washing
the face or handing over money. The latter might be either an act of paying
zakat (requiring nzyya) or simply paying for a purchased object, just as the
former might be either an act of zahara or just a mundane act of refreshing

15 [Misr1, Reliance, 52 ff.; Marghinani, Hidaya, 1, 25-42, 69-75; Ibn Rushd, Distinguished
Furist’s Primer, 1, 20-31.]

16 Sha‘rani, Mizan, I, 128-29. 7 Qadikhan, Farawa, I, 4.

18 Mawardi, Hauw, 1, 87-92; [Mistl, Reliance, 60; Ibn Rushd, Distinguished Furist’s Primer, 1, 3-4].
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oneself. Niyya constitutes an awareness of, and confidence in, the indi-
vidual act as fulfilling a particular purpose that is categorized as an act of
worship. Acts that cannot be mistaken for any other actions do not require
niyya.*’

A constitutive element of prayer, and without which prayer can never be
valid, nzyya is required to affirm one’s consciousness of the obligatory
nature of prayer and to make clear which of the five daily prayers one means
to perform.?® Another constitutive element is the Opening Invocation
(takbirat al-thram), consisting of the declaration “God is Great,” which is
intended to remind the performer of the gravity of this act of worship, of
the exalted and magnificent status of the One to whom one is praying.?' It
is recommended that one pronounce the Opening Supplication (du‘@’
al-istiftah), which announces one’s monotheistic faith and loyalty to the
One and only God.?* This pronouncement may be followed by another,
seeking refuge in God against Satan (za‘awwudh).?”> At this point, and
upon every act of bowing down, the Fatiha, the opening chapter of the
Quran, is recited in full, and concluded with the tza’min, the solemn
ratification “Amen.” Upon the first and/or second act of bowing down,
it is recommended for the believer to recite a Quranic chapter, however
short it may be. Bowing down (rak‘a), in its minimal form, requires as
much bending as one needs to place one’s palms on one’s knees, this being
followed by a pause, then praise to the Lord (zasbih). When standing up,
the body’s posture must be perfectly straight, so that this position is not
confused with bowing. Prostration (sujiid), on the other hand, requires the
exposed part of the forehead to touch the ground, pausing in this position
for at least a moment. To validly qualify as a prostration, the head must be
lower than one’s lower back. Any physical impediment preventing full
prostration, e.g., pregnancy or a back injury, waives the requirement
inasmuch as one is unable to perform it. “Stacking up pillows so that
one can place his forehead on them is not necessary. One bows to the
extent that one can.”?* At the end of the prayer, one must sit back to
perform the Testimony of Faith (zashahhud), with one’s posterior on the
ground and the left leg crossed over beneath and beyond the right leg.

Intended to establish a certain connection and closeness (qurba)
between the worshiper and her God, prayer, as I have already intimated,
is the most important of all religious acts after the skahadatayn. Anyone

19 Powers, Intent, 32-33, 49-50; Hallaq, “Fashioning the Moral Subject.”

20 [Misti, Reliance, 127 ff.; Marghinani, Hidaya, I, 104-05; Ibn Rushd, Distinguished Furist’s
Primer, 1, 132.]

21 [Mist1, Reliance, 129 f.; Ibn Rushd, Distinguished Jurist’s Primer, I, 133-35; Marghinani,
Hidaya, 1, 109-11.]

22 [Misri, Reliance, 130 ff.]  ?*> [Ibid., 132.]  ?* [Ibid., 138]; Hisni, Kifaya, 1, 109-10.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:43:06 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.008
Cambridge Books Online © Cambridge University Press, 2014




The legal pillars of religion 231

who deliberately desists from praying stands accused of renouncing his
religion. Anyone who is lazy enough to neglect the performance of this
duty must be disciplined, with repeated failures on this account amount-
ing to an act of heresy.?> Prayer is so fundamental that it has the distinc-
tion of being the only ritual performance that can claim to be the constant
companion of the believer. Requiring a minimum of five performative acts
a day for the entire duration of adult life, prayer exceeds any of the other
four obligations: the shahadatayn, pilgrimage (required once in a life-
time), fasting (once a year in Ramadan plus some optional periods) and
alms-tax (once a year). Each and every sane Muslim adult must begin this
regimen of prayer, for all practical and educational purposes, starting from
ten years of age — even though adulthood technically begins at puberty.>®

3. Alms-tax (zakat)

Among all the “branches” of the law, zakar®’ is unique in that it has a
dualistic character: on the one hand, it is an integral part of religious ritual
and one of the five “pillars” of religion; on the other hand, it functions as a
substantive legal sphere, constituting itself as a “tax law.” Literally mean-
ing growth, zakar bears the extended connotation of paying out of the
growth on one’s property with a view to purifying that property. In one
sense, zakat is the financial/material parallel of ritual rakara: just as wash-
ing removes ritual filth, zakar removes the moral burden that accompanies
the garnering of wealth.?® In other words, to be wealthy is potentially a
moral liability that requires dispensation, and the means of such dispen-
sation is the sharing of that wealth with those who are in need. The sharing
of excess in wealth with the Quranically specified beneficiaries (the poor,
the needy and the wayfarers) not only is seen as such a means of purifica-
tion, but reflects, among other things, the belief that all things ultimately
belong to God and that Muslims are the trustees of earthly wealth,
accountable for the ways in which they dispose of it. Hoarding wealth is
a cause for divine condemnation as well as punishment in the Hereafter.?’

Zakat is due on property that is (a) fully owned, precluding freely
grazing, wild animals as well as property that is not in the possession
(vad) of the owner (e.g., an unlawfully appropriated herd, maghsiib).”°

25 [Mist, Reliance, 109; Ibn Rushd, Distinguished Furist’s Primer, 1, 98-99.]

25 On the same point in fasting, see section 4, below.

27 [Misri, Reliance, 244-76; Marghinani, Hidaya, 1, 245-302; Ibn Rushd, Distinguished
Furist’s Primer, 1, 283-329.]

28 [Mist, Reliance, 246.]  %° Q. 3:180.

3% On unlawful appropriation in the context of zakat, see Mawaq, Taj, II, 296-97; Hattab,
Mawahib, 11, 296.
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Derivative from this requirement is the capability of making payment at
the time payment is due, since property can perish between the end of the
“fiscal” year and the time payment is required (capability, imkan, being a
legal condition applicable to all the “pillars™). It is also due on property
that is (b) capable of growth, such as cattle, agricultural lands and com-
mercial goods. Goods for personal consumption, e.g., animals intended
for food, personal clothing and furniture, are exempt. On the other hand,
precious metals, such as gold and silver, are taxable since they are com-
monly used in profit-based enterprises; (c) in excess of subsistence
(e.g., food, shelter, household furniture, etc.); or (d) productive for a
minimum of one full lunar year, with the exception of agricultural crops
and minerals extracted from underground (in which case, zakar is due
upon “harvesting” since this in itself constitutes “growth”). Finally, it is
due on property that is (e) free of impediments, such as a debt.

Given these conditions, the payment of zakar is obligatory upon every
Muslim, male and female, including — according to Malikites, Shafi‘ites,
Hanbalites and Twelver-Shi‘ites — minor and insane individuals.”>* To be
valid, it must be accompanied by niyya.>* Generally, it is levied at the rate
of 2.5 percent on the growth of one’s wealth, above and beyond the
amounts needed for subsistence; however, this rate could reach 10 percent
on some agricultural produce according to some jurists. A nisab is an
amount of property below which no zakar can be levied, and it varies
according to the genus of property. A property that is between two nisabs,
namely, one that has not reached the next nisab, is exempt from levy on the
differential. For example, the nisab of camels is five, so a person who owns
nine camels would be paying zakar on only the first five. The nisab of cattle
is thirty; of goats forty; of gold twenty mithgals;>> of silver a hundred
dirhams; of crops five awsag;>* of profit on trade a hundred dirhams. The
Shafi‘ites and Hanbalites require that the nisab be maintained throughout
the year, without interruption. Should a cattle owner have, say, thirty head,
one of which dies during the eleventh month of the taxation year, even if
only a few hours later a calf is born, she would owe no zakat on her herd for
that year. She would owe zakat on this nisab a year after the birth of that calf,
provided there is no diminution in the number for any duration.

The Hanafites, Shafi‘ites and Hanbalites require the payment of zakar
on grazing animals (s@’ma) but not on those that subsist on fodder

3! Sahniin, Mudawwana, 1, 308; Mawaq, Taj, II, 292; Nawawi, Rawda, I, 3; Halabi,
Multaqa, 1, 169. Tusi, Khilaf, I, 316, requires zakar on minors’ productive property.
[Misri, Reliance, 246-47.]

32 Tast, Khilaf, 1, 321; [Misti, Reliance, 266].

33 A mithgal is 4.68 grams.  >* A wasq is about 16 kilograms.
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(ma‘ufa). To be regarded as maitfa, the animals must live on fodder for
at least six months of each year. The cost of maintaining such animals
considerably diminishes the rate of “growth” on them, making the collec-
tion of zakar unwarranted. Yet, the Malikites make no such distinction,
and require zakar on all livestock, whether subsisting on fodder or on
pasturage. They also differ from the rest of the schools in imposing zakat
on labor animals (e.g., those used for plowing and milling).>*

The rate of zakar paid on camels is as follows: up to twenty-four camels,
one goat or sheep for every five camels. In this case, there are four nisabs as
a person who owns twenty-four camels pays on only twenty of them, since
the fifth nisab is not complete; between twenty-five and thirty-five camels,
one female camel in its second year (bint makhad); between thirty-six
and forty-five, one female camel in its third year (bint labiin); between
forty-six and sixty, one female camel in its fourth year (%igqa); between
sixty-one and seventy-five, one female camel in its fifth year (jadha‘a);
between seventy-six and ninety, two bint labuns; between ninety-one and
120, two higqas; and exceeding 120, one binz labun for every forty, or one
higqa for every fifty.>°

In all zakat on livestock, the levied animals must be of “average” quality
and size, and should not be the best of the herd. The zakar levy on gold
and silver is generally 2.5 percent, and so is the production of all types of
mines.>” The rate on agricultural produce®® is 10 percent if the crops are
irrigated by natural resources, but 5 percent if they are irrigated artificially,
whether the water is purchased or ported in by paid labor. In mudaraba
partnerships,>’ the sleeping partner pays zakat on the principal, but jurists
disagree as to who must pay on the profits. The Shafi‘ites assign respon-
sibility entirely to the sleeping partner, whereas the Hanafites require the
worker to pay for his own share of the gains. In commonly owned and
commingled property (mal mushtarak), the majority of jurists hold that
zakat is due not on the nisab of the total property owned, but rather on
each partner’s share.*® The Shafi‘ites, however, take the position that the
nis@b must be based on the total aggregate of property.*!

35 Mawagq, Ta@j, 11, 256; [Misti, Reliance, 250-51].

3¢ Sahniin, Mudawwana, I, 252-53; Maqdisi, ‘Udda, 122-23; Halabi, Multaqa, 1, 173; Tasi,
Khilaf, 1, 300-01.

37 Maqdisi, ‘Udda, 132; Halabi, Multaqa, 1, 183-85; [Misri, Reliance, 257].

38 The jurists generally agree that dates, grapes, wheat and barley are subject to zakat, but

they disagree about most other crops. Cf. Hisni, Kifaya, I, 176 ff.; Hilli, Shara’‘, 1, 111 f.;

[Misr1, Reliance, 254 ff.; Marghinani, Hidaya, I, 283 f.; Ibn Rushd, Distinguished Furist’s

Primer, 1, 291, 294].

On the law of mudaraba, see chapter 7, section 4, below. 40 Tast, Khilaf, 1, 314.

41 Nawawi, Rawda, 11, 27 ff.; [Misr1, Reliance, 254].

39
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Finally, another alms-tax, levied on persons and not on property, is the
zakar al-firr, due upon breaking the Ramadan fast, and intended to
provide food for all the poor to celebrate the occasion. It is obligatory on
every financially capable* free Muslim, adult or minor, male or female;
but this tax does not have the same status as a “pillar,” namely, those who
abjure it are not deemed to be apostates.*> Having in part the status of
sadaqa,** this zakar may be delayed or advanced by a day or two, accord-
ing to most jurists. Due to the nature of its purpose and function, the levy
is usually in foodstuffs.

4. Fasting (sawm)

Although fasting® is usually associated with the month of Ramadan, it
plays other roles in religious acts, most notably as penance or expiation. In
Ramadan, fasting — which consists of abstinence from food, drink and
sex — is obligatory, by universal agreement. During certain other times
of the year, it is recommended and performed on a voluntary basis
(tatawwu). The voluntary fast must not be undertaken on Saturdays or
Sundays (or any other non-believers’ holidays, Naurtiz included), but is
most recommended on the Day of ‘Ar@’,*® the Day of ‘Arafa,*” Mondays
and Thursdays of every week, any three days of every month (minding the
reservations about Saturdays and Sundays), six days in Shawwal, or the
entirety of Sha‘ban, Muharram and/or Rajab.*®

Underlying fasting there lie various rationales, all of which aim to train
the self to acquire and augment compassion, self-control, self-discipline
and gratitude toward the Creator. Experiencing hunger and thirst through
fasting restrains the soul and trains the body to control physical and

42 1.e., he who has, on the eve of the Day of Breaking the Fast (Id al-Futr), any food that is in
excess of what he and his family can consume. Nawawi, Rawda, 11, 203; Maqdisi, ‘Udda,
135; [Misri, Reliance, 261 ff.; Marghinani, Hidaya, 1, 297-302; Ibn Rushd, Distinguished
Furist’s Primer, 1, 324-29].

43 Nawawi, Rawda, 11, 3, 152 f.

4% Although the term sadaga is often used to indicate zakar proper, technically it is different in

that it is supererogatory, is entirely voluntary, and may be used for a wide variety of purposes.

While zakar must be collected and managed through a public office, sadaga is more of an

individual, private, and possibly discreet, philanthropic act. [Misri, Reliance, 275 f.]

[Misri, Reliance, 277-96; Marghinani, Hidaya, I, 303—46; Ibn Rushd, Distinguished Furist’s

Primer, 1, 330-65.]

Falling on the 10th of Muharram, and celebrated in honor of Moses and his victory over

the Pharaoh. Further on this, see Goitein, Studies, 95 f.

Falling on the 9th of Dhu al-Hijja, the Day of ‘Arafa is designated as a special time to seek

forgiveness.

a8 [Misr1, Reliance, 291-93; Marghinani, Hidaya, 1, 338-40; Ibn Rushd, Distinguished Furist’s
Primer, 1, 361-65.]
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mental desires. It teaches compassion for the poor in whose life hunger is a
common experience. No less important, however, is that experiencing
thirst and hunger functions as a strong reminder of God’s blessings, of the
bountiful existence He created for us. It is an instrument to thank the
Giver (Munam).

Those exempted from the duty to fast include the sick, pregnant women,
nursing women, the elderly, travelers on long-distance and arduous trips,
and persons whose health may be threatened if subjected to fasting. All
others must fast during Ramadan. To be valid, abstinence must aggregately
and concurrently include food, drink and sex, and must begin at dawn and
end at sunset. The subject must be a Muslim individual of major age,
without the impediments of insanity or uncleanliness, either of which can
invalidate fasting. Majority, for purposes of fasting, begins at around ten
years of age, the early start in this case being viewed as necessary to inculcate
the practice in children who will have to fulfill this demanding obligation in
the most complete fashion when they reach puberty. Menstruation and
post-natal bleeding, among other impurities, invalidate the fast.** So does
the absence of prior intent (nzyya) to fast, which constitutes an important
requirement for validity. During Ramadan — or any voluntary period of
fasting — the intention regarding the next day must be declared each
preceding day between iftar (breaking the fast) and the light of dawn
(when fasting resumes). Intent must be present until the end of the fasting
day. Failure to maintain intent, even for the shortest period, is cause for the
fast’s invalidity.”°

Interruption in intent, the occurrence of menstruation, having sex,
ejaculation, masturbation, sexual touching by hand, thigh, etc., all inva-
lidate the Ramadan fast. So does female sexual activity if vaginal excre-
tions (inzal) are involved. Smelling of tobacco smoke does not invalidate
fasting, unless it is a “heavy smelling” which allows the entry of smoke into
the throat. The Shafi‘ites regard medication that has been inserted in the
ear to be an invalidating factor, but the Malikites require, for invalidity, the
medicine to reach the throat. Any rectal suppositories that are not dry also
invalidate the fast. Should fasting be unintentionally interrupted by inva-
lidating acts (including mistakes or forgetfulness), the believer must make
up (gada@’) for those days in their entirety, even though the invalidity may
have occurred shortly before breaking the fast. Intentional acts of eating,
drinking and having sex clearly invalidate the fast and incur penance
(kaffara) in addition to gada’. Kaffara requires the freeing of a Muslim
slave in good bodily health, failing which, fasting for two consecutive

49 Halabi, Multaqa, 1, 196; Nawawi, Rawda, 11, 230-31; [Misti, Reliance, 288].
>0 Nawawi, Rawda, 1, 214-15; [Misr1, Reliance, 282—-83; Marghinani, Hidaya, 1, 305-09].
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months, failing which, feeding sixty of the poor. Women who engage in
sexual acts during fasting must make up the fasting, but are absolved of the
duty to do penance.’’

The consensus on the obligation to fast throughout Ramadan is based
on Quranic verses 2:183 and 185 as well as on Prophetic /adith. Ramadan
begins when the crescent moon is sighted, and if the crescent is not
sighted (i.e., due to cloud cover), it is deemed to begin thirty days from
the start of Sha‘ban, the preceding calendar month. If a person sights the
crescent moon, then he is under obligation to begin the fast; otherwise,
the testimony of two persons who attest to seeing it suffices to initiate
that obligation.>?

5. Pilgrimage (2ajj)

A “pillar” of religion,>® pilgrimage (as well as umra, in the opinion of
some jurists)>* is obligatory at least once in a lifetime, that is, if the believer
is able (istiza‘a) to perform it.>> Except for the Twelver-Shi‘ite school, all
jurists regarded beliefin Islam as a condition for pilgrimage.’® In addition,
the believer must be sane, of major age, and free. Isziz@‘a consists of the
following elements: (a) the ability to provide sustenance for oneself as well
as for the dependent family members whom the pilgrim leaves behind; (b)
the means to afford travel costs, food, lodging, etc.; (c) being healthy
enough to travel and endure the hardships involved in the journey; and (d)
the concomitant feasibility of a, b and ¢ during the season of pilgrimage.>”
Some jurists added the condition of travel safety and security on pilgrim-
age routes.® Women are subject to the additional conditions of: (i) having
to be accompanied by a family member; and (ii) not being subject to the
4dda (for either talag or her husband’s death).>® The legal duration of
pilgrimage extends over the months of Shawwal and Dhi al-Qa‘da, and
the first ten days of Dha al-Hijja.® The inclusion in this duration of the

>l [Misri, Reliance, 286.] > Nawawi, Rawda, 11, 207-08; Hilli, Shara’i‘, 1, 154.

>3 As always, the implication being that he who abjures it is declared an apostate. Further on

this matter, see Buhuti, Kashshaf, II, 456-57.

The so-called “minor pilgrimage” which, unlike %ajj, can be performed any time of the

year. ShafiT and Ibn Hanbal considered it obligatory, while Aba Hanifa and Malik

deemed it to be recommended. Sha‘rani, Mizan, II, 38. [For pilgrimage in general, see

Misri, Reliance, 297-370; Marghinani, Hidaya, I, 347-471; Ibn Rushd, Distinguished

Furist’s Primer, 1, 374-453.]

For an encyclopedic exposition of isziza‘a, see Mawardi, Hawz, IV, 7-15.

56 Tqst, Khilaf, 1, 411; [cf. Misri, Reliance, 301.]

57 Halabi, Mulraga, 1, 208-09; [Misr1, Reliance, 301-05; Marghinani, Hidaya, 1, 349-52; Ibn
Rushd, Distinguished Furist’s Primer, 1, 374-78].

8 Nawawi, Rawda, II, 282-84.

>9 Marghinani, Hidaya, I, 135; [Marghinani, Hidaya, I, 352 f.]. ©° [Misr1, Reliance, 310.]
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Day of Immolation (Yawm al-Nahr, being the 10th of Dhu al-Hijja) is
subject to juristic disagreement.®! Also subject to disagreement is whether
the obligation to perform pilgrimage/wmra becomes effective immediately
(‘ala al-fawr) after one has fulfilled all conditions of #stita‘a or whether it
can be delayed (‘ala al-tarakhi) to a subsequent year. It appears that the
majority of the jurists were in favor of immediacy, but ShafiT and a
number of others allowed for delay.®?

The first of the four essential components (arkan) of pilgrimage is that
of entering a state of ritual consecration (¢zram). This state begins with the
niyya® to perform pilgrimage in a specific form, namely, to perform hajj
alone, ‘wumra alone, or both together.64 A ritual bath (ghusl) is then taken,
also accompanied by the niyya that the act is performed specifically for the
purpose of entering zaram. Shaving pubic hair, plucking the underarms,
clipping the mustache and trimming nails are then in order.®” Clothes that
have any sewing on them are exchanged for a white garment, and footwear
for sandals that must not cover the toes or the heel. The body should be
perfumed, for both men and women, and for women it is recommended
that they dye their hands with henna. Finally, a prayer consisting of two
rak<as is performed, the first requiring the reading of Q. 109, and the
second Q. 112. Once all this is done, and the believer begins journeying
toward Mecca, he or she is said to have entered the state of ihrdm.“
During the entirety of the zhram period, it is forbidden to wear sewn
garments, to remove hair or clip nails, to engage in sexual activity, or to
hunt.®’

The second component involves being present at Mount ‘Arafa on the
9th of Dhu al-Hijja. Ghusl is performed, followed by chanting, prayer,
even weeping, while standing in full humility.®® At sunset, the pilgrim
proceeds to Muzdalifa, again chanting and praying.®® The third compo-
nent is the circumambulation (zawdf) of the Kaba, to take place on the
next day, the 10th of Dhu al-Hijja, while the fourth and final one is a

! Marghinani, Hidaya, 1, 159.

%2 Buhati, Kashshaf, I1, 469; Nawawi, Rawda, I1, 307; Tasi, Khilaf, I, 417; [Misti, Reliance, 304].

%3 Counted by some jurists as a fifth component. See Hisni, Kifaya, I, 219-20.

5% For the relevance of niyya in asserting the performance of certain acts, see section 2,
above, and Hallaq, “Fashioning the Moral Subject.”

5 Halabi, Multaqa, 1, 212—13; [Mist1, Reliance, 311-12].

66 [Misti, Reliance, 312—13; Marghinani, Hidaya, I, 357-59; Ibn Rushd, Distinguished Furist’s
Primer, I, 397-400.]

7 [Misti, Reliance, 314—22; Marghinani, Hidaya, I, 360—61; Ibn Rushd, Distinguished Furist’s
Primer, 1, 384-90.]

8 Nawawi, Rawda, 1, 375-76.

9 Halabi, Multaqa, 1, 216; [Misti, Reliance, 337; Marghinani, Hidaya, I, 374-78; Ibn Rushd,
Distinguished Furist’s Primer, 1, 412-14].
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rapid walk (sa%y) between Safa (one of the gates to Masjid al-Haram) and
Marwa (a hill), departing from Marwa and making the trip seven times.”°
The Hanafites consider only the second and third components to be
essential.

Those who cannot perform pilgrimage for lack of iszzza‘a may send a
proxy. Conversely stated, istiza‘a renders pilgrimage by proxy null and
void. The grounds must be a permanent infirmity, caused, for instance, by
old age or chronic disease. The proxy, to qualify as such, must have
already performed pilgrimage on his/her own behalf.”*

The law of pilgrimage, like the law pertaining to all the other “pillars,” is
complex and detailed. Yet, the rationale behind this juristic complexity,
behind the discursive and actual practices, is comprehensible to laymen
and jurists alike: through the performance of %ajj, a relationship of sub-
mission is reenacted, submission to and presence before the greater power
of God. These acts are enhanced by the shedding of earthly luxuries, by
wearing the most basic of clothing and footwear, by abandoning all
worldly concerns, and by focusing the heart (galb), the mind and the
soul on the graceful, generous, merciful, compassionate and creative
God. It is the last performative “pillar” that crowns the acts of worship
and seals them into a cogent and complete body of works ensuring the
final act of submitting to the will and power of the Lawgiver. In their
aggregate force, these performative acts provide the modalities through
which the moral foundation and moral dimension of the law are consti-
tuted and constructed.”?

7 Nawawi, Rawda, 369-72.

! Mawardi, Hawi, IV, 9, 16-23; Maqdisi, ‘Udda, 161; [Misti, Reliance, 304-05; Marghinani,
Hidaya, 1, 457-62; Ibn Rushd, Distinguished Furist’s Primer, 1, 375-4717].

For a detailed discussion of the role of rituals as props of substantive law, see Hallaq,
“Fashioning the Moral Subject.”
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7 Contracts and other obligations

1. Contractual principles in general

.. Constitutive features

In figh, contracts do not stand as a separate category, in the manner, say,
American or French law articulates them in textbooks and treatises.
Rather, Islamic conceptions of contract are implicit in juristic discussions
pertaining to pecuniary and commercial transactions, among others.’
They are constituted by three essential elements (arkan; sing. rukn),
namely: (a) the parties; (b) the form (sigha) of offer and acceptance; and
(c) the object, or subject-matter.” The Hanafites held form to be the only
essential element, as the acts of offer and acceptance presuppose the
presence of both the parties and the subject-matter.’

(a) The contracting parties: A person qualified to enter into a contract on
behalf of oneself or another must be of major age (baligh) and have attained
rushd, namely, the capacity to behave in a responsible and constructive
manner (muslthan), and without this capacity being subject to interdiction
(hajr).* Minors and the insane cannot enter into a contract without a
guardian acting in their interest, except for discerning minors (mumayyiz)
who can, inzer alia, receive gifts and be the beneficiaries of a wagf.”

(b) Offer and acceptance (1jab and qabtul): The majority of jurists asso-
ciate offer with the owner (malik) of the object, and acceptance with the
party to whom ownership or possession of that object (or usufruct) is
transferred. The Hanafites placed greater importance on the order of

! See Appendix A, below.

[Misri, Reliance, 377; Ibn Rushd, Distinguished Furist’s Primer, 11, 204—07.]

3 Ibn ‘Abidin, Hashiya, IV, 504; Halabi, Multaqa, 11, 6.

4 Ramli, Nihaya, 111, 373. Hajris defined as a legal restriction imposed on the pecuniary acts
of persons who are insane, minor, foolhardy (safi%), insolvent (muflis) or enslaved, among a
few others.

> [For contracting parties, see Misri, Reliance, 379-80; Ibn Rushd, Distinguished Furist’s

Primer, 11, 206 f.]
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occurrence, declaring the first proposition seeking to contract to be the
offer, and the second in chronological order to be the acceptance.®

Key to any contract is the presence of ridd,7 i.e., wholehearted consent
without any trace of coercion whatsoever.® The expression and manifes-
tation of rida can take many forms, ranging from spoken or written
language to deeds and actions. For instance, a contract will be concluded
should A say to B “I give you this object for such-and-such amount,” and
should B accept. The term “give” in the offer is to be interpreted accord-
ing to the intent behind the transaction, which is the sale of the object as
evidenced by the pecuniary consideration specified. Thus, generally
speaking, figh admits of a wide variety of expressions and ways in which
a contract can be concluded, the sole exception being the marriage con-
tract, where explicit language — such as “zawwaja” and “nakaha,” both
bearing the unequivocal meaning “to marry” — is required.

In most contracts, considerations of intent are paramount, determin-
ing as they do the meaning and contents of the words used.’ Conversely,
the power of words to determine intention is limited (see the example
in the preceding paragraph), although some jurists favor adopting
the apparent meaning of words when contractual language exhibits
clarity. A telling illustration of intent in Hanafite jurisprudence is the
so-called bay‘ al-wafa@.'° Technically, such sales are binding, but inten-
tion bestows on the contract a function that differs from that of a regular
sale. Intended as security (rahn) against debtors, the bay‘ al-waf@’ is
treated as temporary, for it is dissolved upon repayment of the debt.
For the Hanafites, however, the supremacy of intent is not universal;
hence a gift will not be valid should it be stated in the form of a sale
contract that fails to specify the consideration. Nor is a loan valid if
drawn up in the contractual language of hire-and-lease (i7ara) while
omitting mention of the fee/rent."’

The Malikites assign intentionality a wider scope than do the Hanafites.
A contract is thus deemed binding even if it involves only a silent interaction

o

Ibn al-Humam, Sharh, VI, 248-49; [Misri, Reliance, 377-79; Ibn Rushd, Distinguished
Furist’s Primer, 11, 204 ff.].

Rida is prescribed in Quran 4:29: “O you who believe, do not devour each other’s
property in vain, except it be a trade by mutual consent” (rida).

The central notion of rida permeates all Sunnite juristic discussions but the Zaydite
Shawkani seems to dwell on it throughout his work more than any other. See his al-Say!
al-Farrar, 11, 575 ff., 586 ff., 641 f., 744 ff., and passim. By contrast, see Nawawi, Rawda,
111, 5; Mawardi, Hawz, V, 13.

Baz, Sharh, 1, 19 (3); Powers, Intent, 97-121.

19 Baghdadi, Majma$, 242-43; Baz, Sharh, 1, 19 (3), 67 (118).

"' Marghinani, Hidaya, I11I, 221.

N

o
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or a silent pursuit of contractual activity (mu‘araz),'> such as when a person,
without any verbal pronouncement, pays a shopkeeper the price of an item
and the latter accepts the sum. While the Shafi‘ites generally adopt toward
intentionality a position located somewhere between the quasi-formalist
Hanafites and the Malikites, the Hanbalites seem to go beyond the latter in
according paramount importance to intention and meaning versus form
and language. For language is the conduit of meaning, not the other way
around, and meaning is paramount in contracts. But language is imperfect,
and its use even more so, making the determination of intention the primary
goal of interpreting contracts. Should, therefore, a contract whose language
represents a meaning not intended by the parties be deemed altogether
invalid, or should its language be taken as allusive (kinaya), intending to
accomplish other lawful ends? The answer, even in the Hanbalite view,
must rest on a balance between the language, on the one hand, and mean-
ing and intention, on the other. Some Hanbalite jurists held a loan contract,
even when accompanied by specification of consideration, to be an alto-
gether invalid transaction, since loans do not involve the transfer of
ownership. Other Hanbalites held it to be a valid contract of loan of non-
fungibles, and the pecuniary consideration a security.'>

Although explicit language no doubt reduces the ambiguity of contractual
intent, it does not guarantee intent’s clarity. In some contracts, however,
explicit language is essential, in that its absence will invalidate the contract
altogether, such as in marriage contracts. In attempting to pin down a general
rule as to where allusive language would — or would not — be contractually
valid, the later Shafites held the view that unilateral actions and actions
whose validation does not require witnesses — such as manumission and rent,
respectively — are contractually binding if they combine allusive language
with a proper intention. The determination of intention rests on circum-
stantial evidence (gar@in al-ahwal),"* without which, in turn, no intention
can be established. On the other hand, actions that entail witnesses, such as
marriage, require only explicit language, since witnesses, gua witnesses,
cannot decipher intention. The Hanbalites, on the other hand, allow for
allusive language in a limited sphere, mainly in manumission and aldg."”

Written contracts and contracts concluded through the medium of
writing'® are, again with the exception of marriage, also valid, by virtue

2 Ibn al-Hajib, ¥ami‘, 337; Buhiti, Sharh, 11, 141; Zarqa, Madkhal, 1,411, 418-19; San‘ani,
Taj, 111, 72; Shawkani, al-Sayl al-Farrar, 11, 670.

See section 10, below. % Hallag, “Notes on the Term Qarina.”

Ibn Rajab, Qawaid, 51 (39). For a useful analysis of intent, see Powers, Intent.

That is, contracts that were negotiated and agreed through written instruments between
and among parties geographically distant from each other — this being one of the reasons
for committing contracts to paper.

o u
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of Quran 2:282: “O you who believe, when you contract a debt for a fixed
term, record it in writing.” Whether stipulated in writing or not, the
present tense of the verb in contracts of sale is generally deemed allusive,
requiring a confirmatory oath on behalf of the party using that form.
Whereas the past tense in the Arabic language indicates complete action
and thus the certainty of intention to enter the contract, the present
tense denotes incomplete action that could extend into the future. The
uncertainty inherent in the future, be it immediate or distant, calls for
further clarification, requiring the affirmation that an actual sale is
indeed intended, not, for instance, a promise of sale.!”

Now, since intention is the chief desideratum of a contract,'® it may be
conveyable through signs (isharar), including those of the mute. Contracts
entered into by these persons, including those made in writing, are all
valid and binding.'® The Malikites accept as valid any contract concluded
through signs even when the parties are neither dumb nor mute.?° In the
same vein, silent interaction (mu‘atar) expressing consent and intention
constitutes — except in marriage — an instrument through which offer and
acceptance may be made in contracts involving consideration.?!

A further requirement for valid contracts is the correspondence of offer
and acceptance. For instance, an offer relating to a particular commodity
must not, for the contract to be valid, be accepted either partially (in price,
volume, weight or number) or by substitution of a different commodity.**
Moreover, in the majority of contracts, offer and acceptance must be made
in the same session (majlis), the reasoning being that acceptance in the same
session guarantees that no change will occur in the offer.?* Yet, the offer in
and of itself is not binding, and therefore can be withdrawn, as long as the
withdrawal occurs before acceptance is made. An acceptance made after
withdrawal of the offer is not contractually productive. However, the
Malikite Ibn Rushd (the Grandfather) rejected the majority position, and
took the view that once an offer is made, it cannot be withdrawn: only non-
acceptance of the other party can render the offer non-productive.>*

Marghinani, Hidaya, 111, 21; Qari, Majalla, 118, art. 224; on promises, see Hassan,

“Promissory Theory,” 45-72.

Further on intent (niyya), see chapter 6, section 2, above.

' Ibn Qudama, Mughni, IV, 9; Qari, Majalla, 49 (70); Ramli, Nikaya, 111, 373.

20 Hattab, Mawahib, IV, 228.

21 Buhad, Sharh, 11, 141. For a useful discussion of mu‘arat, see Zarqa, Madkhal, 1,411, 414-16.

%2 Qari, Majalla, 119, art. 227.

2 Ibn ‘Abidin, Hashiya, IV, 526; [Ibn Rushd, Distinguished Furist’s Primer, 11, 204 ff.]. Some
jurists went as far as to hold the view that if the session in which the offer is made was
interrupted by discourse not directly related to the contract, or by periods of long silences, the
agreement would be nullified. See, e.g., Ramli, Nikaya, I, 369-70; [Misri, Reliance, 380].

24 Hartab, Mawahib, IV, 241.
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The requirement of the “unity” of the contractual session does not
mean that contracts may not be concluded by parties who cannot physi-
cally meet. Since writing, as we saw, is an instrument through which offer,
acceptance, consent and intention can be expressed, acceptance of a
written offer is deemed to be as binding as an oral one made in the
“same session.” The written offer is thus considered to be a true repre-
sentation of the will and intention of its author, as if she had appeared in
person. Still, the acceptance must be made within the same session,
namely, after the written offer is made known in the session at which the
other party is present. Complete absence of hesitation, of reluctance or of
disapproval is essential for the acceptance to be deemed valid and binding.
Obvious exceptions to the “unity of session” are, inter alia, contracts of
bequest (where acceptance is made after the testator’s death), and desig-
nation of trustees and guardians for the management of financial affairs
and care of children after a parent’s death.

(c) The locus of the contract: It is largely because of the existence of a
variety of contractual objectives and aims that several types of contract
have come to be recognized. These range from objects to be sold and
bought, to those gifted, pawned, loaned, hired or rented. As we shall see,
in contracts of sale, not only must the object be in existence (with the
single exception of the salam contract)?” but its characteristics must also
be known with a great deal of specificity.?® The requirement of existence
must likewise be potentially present in contracts involving the lease and
hire of usufruct. The condition of potentiality in rentable and hirable
objects cannot be avoided, since land, for instance, cannot yield a usufruct
until its actual rent causes its cultivable potential to be realized. Moreover,
whatever the object or the usufruct contracted for, it must be lawful in
nature. For example, contracting the sale of ritually impure substances,
such as wine, pork, insects, etc., is forbidden.?’

Some jurists distinguished between contracts of exchange (‘ugid
mu‘awada) and donative contracts (‘uqid tabarru‘ar), deeming the latter
valid even though the object contracted for has not yet come into exis-
tence. The Malikites, for instance, consider valid a gift by A to B of A’s
share in C’s inheritance, when the value of the inheritance is not known
and when C has not yet died.?® As a rule, however, the object must be
known to the contracting parties to be in existence and must lend itself to

25 See below, section 3.

26 Mawardi, Hawi, V, 14 ff.; Buhiti, Sharh, 11, 141-53, especially at 146; [Misti, Reliance,
383; Ibn Rushd, Distinguished Furist’s Primer, 11, 187-88].

27 Ramli, Nihaya, 111, 380-84.  ® Hattab, Mawahib, V1, 51.
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a fairly exact description.?’ Lack of knowledge (jahala) in these regards
can lead to gharar, namely, uncertainty that is liable to engender dispute.
Minor uncertainty (gharar yasir), regarded as inevitable, is not sufficient to
invalidate contracts. But not so a major uncertainty (gharar fahish), such
as selling pearls that are still in the sea.

Yet, ghararis to be distinguished from jahala, lack of knowledge as to the
subject-matter of the contract. Gharar involves ontological possibilities,
such as the very existence or inexistence of the thing contracted. Buying a
certain number of adult mackerel tuna still in the sea is a prime example.
Fahala, on the other hand, presumes existence but involves lack of reason-
able knowledge of the thing’s characteristics. An example in point would be
the purchase of a stone after having seen it, but without knowledge as to
whether it is glass or diamond, or of the flawless or included diamond
types.”® Buying an unspecified pearl in the sea combines both jahdla and
gharar, since not just the quality but the very existence of the pearl cannot be
ascertained. Thus, while jahala and gharar overlap in part (since some
jahala is gharar and some gharar is jahala), they are distinct in other respects
(e.g., the tuna example). Now, although the notion of gharar dominates in
all contractual types, its presence is deemed permissible in certain contracts
which society finds indispensable, e.g., salam and iszisna‘ contracts, whereby
an immediate payment is made for the future delivery of a product, such as
a yacht to be built in accordance with certain specifications. The specifica-
tions must include details as to the time of delivery, the exact character-
istics, measures and weight of the product, and descriptions sufficiently
detailed to preclude misunderstanding and future dispute.>! However, the
benchmark of gharar and jahala is the fundamental principle that when
their presence has the potential to produce discord and dispute (mufdi ila
al-niza®), the contract is deemed invalid.>?

Finally, the object of the contract must be capable of immediate delivery,
namely, it must be, at the time of concluding the contract, in the possession
of the owner and free of all encumbrances. For example, a misappropriated
house?? or a stray animal cannot be rented or sold, respectively.>* As seen

2% Ramli, Nihaya, 111, 392.  >° See n. 32, below.

3! Halabi, Multaqa, 11, 45-49; Baz, Sharh, 1, 219-21 (art. 388-91); Buhati, Kashshaf, 111,

325-48.

However, Nawawi holds the view that jahala, at least in the case of buying glass that was

thought by the buyer to be diamond, does not invalidate the contract, because the buyer

did not exercise due diligence in having the stone inspected by experts before purchase.

Rawda, 111, 132; [for an account of sales proscribed due to gharar, see Ibn Rushd,

Distinguished Furist’s Primer, 11, 179-87].

On unlawful appropriation (ghasb), see chapter 9, section 3, below.

% Buhiiti, Sharh, 11, 145-46; Mawagq, Tdj, IV, 269; Ramli, Nikaya, III, 386-87; [Mist,
Reliance, 382-83].
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earlier, the Malikites allow for exceptions in donative contracts, permitting,
for instance, gifts of runaway slaves or stray cattle.?”

1. A typology of contracts

The legal effects of a contract depend on whether it is binding (lazim) or
non-binding (j@’iz).>® In the former, a party possesses no right to annul the
contract without the permission of the other party or parties (thus, a
mutual agreement to rescind the contract is known as z'qdla).37 Neither
the death of the parties nor their insanity (after concluding the contract)
constitutes cause for annulment. Contracts of sale, salam, rent and hire,
and agricultural leases belong to this type. Partnership (skarika), agency
(wakala), loan (gard) and deposit (wadi‘a) are, on the other hand, ja’z
contracts that may be annulled unilaterally. Some contracts, such as those
involving liability (daman), guaranty and suretyship (kafala) are deemed
binding on one party but non-binding on the other. For instance, partner-
ship is a @1z contract for all partners, but if misconduct incurs damages,
then the liable party enters into a /azim relationship with the other(s), in
that she is obliged to compensate her partners for the resulting loss.>®

Contracts are also classed as pecuniary (mali) and non-pecuniary (ghayr
mali), the mal including, among many others, gifts, sleeping partnerships
(mudaraba) and all types of sale, while the ghayr mali contracts are repre-
sented by agency and suretyship. Some contracts, such as marriage, are
considered to be quasi-pecuniary, as they involve a consideration from
one contracting party. Lease/hire (ara), on the other hand, is among
those contracts involving usufruct, acknowledged as having a pecuniary
value in all schools except that of the Hanafites.>®

As we saw earlier, contracts may be of the exchange or donative type,
the gift (hiba) being a prime example of the latter. This distinction becomes
relevant insofar as gharar is concerned. Since contracts of exchange give
rise to mutual rights and obligations, and are intended to secure fair
trading as well as fair conduct, the principle of gharar applies in its entirety,
whereas in donative contracts, a lesser degree of certainty is allowed with
regard to the specific characteristics, value, weights and measures of the
object or service contracted.

Contracts may be valid (sahih; lit. “sound”) or invalid (ghayr sahih).
Unlike the latter, the former type satisfies the legal requirements of offer
and acceptance, the capacity and competence of the contracting parties

35 Hattab, Mawahib, V1, 51; al-Mawsii‘a al-Fighiyya, XXX, 227.
36 Nawawi, Rawda, III, 100. 7 Marghinani, Hidaya, 111, 54-55.
38 Qari, Majalla, 87 (60), 549-50 (1829-30). >° See chapter 9, section 2, below.
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(majority, sanity, etc.), the existence and availability of the contract’s
subject-matter, etc. Invalid contracts, on the other hand, involve a defi-
ciency in one or more of its arkan, such as when a party is proven insane
(before concluding the contract) or when the object is deemed unlawful,
e.g., wine or carcasses. A valid contract is deemed effective (nafidh) when
its execution does not depend on the consent of another who has wilaya
insofar as the object of the contract is concerned. A servant may contract
on behalf of his master (‘aqd al-fudili), but, for the contract to be effective,
his consent must be seconded by that of the master; otherwise the contract
is said to be mawgiif (lit., “suspended”).*® Without wildya, therefore, a
contract remains ineffective, which is to say that effective contracts do
not hinge on the approval of anyone other than the parties directly con-
cluding them.

. Conditions, effects and termination

Contractual terms (shurir) introduced with the view of restricting or
defining rights, or predicating the contract’s effects upon a future event
or a third party’s consent, may be valid or invalid.*' Stipulations in a
contract of sale with regard to payment are valid, for instance, but an
invalid condition would be one that runs counter to the contract’s objec-
tives, or one that involves uncertainty (gharar) or usury (r2ba). Conditions
of these types invalidate the contract itself; e.g., the sale of a pearl in its
sealed shell violates the contractual rule that the precise characteristics
of the object transacted must be known. Other conditions that fall in
between the valid contractual terms and gharar—riba stipulations can be
deemed invalid without necessarily invalidating the contract. For
instance, should it be stipulated that part of the profits of a partner be
gifted to a third party, the condition pertaining to the gifting will alone be
annulled, leaving the contract to stand. The Twelver-Shi‘ites, among all
schools, adopt the most lenient position with regard to inserting contrac-
tual conditions, allowing any condition that is not explicitly prohibited by
the Quran and/or the Sunna.*?

Be that as it may, every sound contract must have an effect (athar), the
very raison d’étre of contracting. In sales and gifts, for instance, the atharis
the transfer of property, whether or not a consideration is required. The
same applies to contracts of rent and loans, which may not always involve
a consideration, but have an azkar in the transfer of usufruct. Several other

40 Halabi, Multaqa, 11, 44; Marghinani, Hidaya, II1, 68-70.
41 Buhiti, Sharh, I, 160-66; [Misri, Reliance, 388-89].
42 Tast, Khilaf, 1, 511, 516-17; [cf. Ibn Rushd, Distinguished Furist’s Primer, 11, 192-98].
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types of contract do not yield the athar of transfer: in marriage, the atharis
mutual enjoyment, whereas in kafala, the athar consists in acquiring an
additional liability for the debt.

Finally, contracts of the /azim type cannot be terminated unless both
parties agree or unless certain conditions obtain, such as the perishment of
the object rented or loaned. The Hanafites admit the termination of gara
contracts upon the death of either party.*® Lazim contracts can also be
annulled during the option period (kkiyar), as we shall see in the case of
sales. In j@’z contracts, termination may be effected by one party (without
permission of the other) or by both. The mutual annulment of lazim
contracts is termed iqala, whereas the annulment of j@’%z contracts is
known as faskh. Unilateral annulment is permitted with the proviso that
no harm, due to faskh, shall come to the other party or parties; otherwise,
faskh gives rise to damages.

2. Sales (buyii9)

Together with marriage contracts, commutative contracts** are regarded
as the “pillars” on which the social order rests.*> The contractual princi-
ples discussed in the previous section constitute the general bases of
commutative contracts (buyii©), where consideration is tendered by one
party in return for an equivalent delivered by the other party. The form
must also be made whole and complete before the two parties leave the
“contractual session” (majlis al-bay) and before the object of sale is
altered in such a way that the terms of the buyer no longer apply to it
(e.g., grape juice turning into vinegar). The language of offer and accept-
ance may employ any tense of any verb that has the sense of buying,
although the past tense is preferable since in the Arabic language this
tense implies more certainty than do others, including the imperative form
(sell me such-and-such), but entirely excluding the interrogative.
Notwithstanding these general guidelines, most expressions are deemed
valid as long as they express ridd.46

For any commutative contract to be valid, a number of conditions must
come into being. The Hanafites distinguish between conditions relative to
the validity of the contract (shurat al-sthha) and conditions that must

*3 Halabi, Multaqa, 11, 168.

4 [On buyit', see Misti, Reliance, 371-459; Ibn Rushd, Distinguished Jurist’s Primer, 11, 153-231.]
See Hattab, Mawahib, IV, 221, who also reports on the authority of other jurists that
“sales” constitute a “quarter of all religious works.” On the general importance of sales,
see also Buhuti, Kashshaf, 111, 167; Mawardi, Hawi, V, 11-12.

46 Marghinani, Hidaya, I11, 21. For a useful analysis of rida, see Zarqa, Madkhal, 1, 438-39, 449 ff.
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obtain for the contract to come into being qua contract (shurit al-iniqad).
Shurit al-in9qad, being the most fundamental, are prerequisites for shurit
al-sihha, since that which is not integral to the very essence of a contract
cannot be admitted as integral to a given contract’s validity. Shurir
al-in‘igad are all related to the object which must: (a) be in existence;
(b) have a monetary value (mal) capable of lawful use; (c) be owned by the
party selling it; and (d) be capable of delivery.*’ By contrast, the condition
that the object must be known to the two parties is one of validity, for if this
condition were not met during the contractual session, the contract would
be defective (or voidable; fasid) but not null and void (bazil). Knowledge of
the object encompasses genus, species, type, quantity and other specifi-
cations that distinguish it from others similar, but not identical, to it.
Fixtures and attachments are normally included in the object automati-
cally, unless customary usage excludes such fixtures. The sale of ugﬂl,48
such as land, trees and cattle, includes attachments customarily deemed
an integral part of the usil/, but does not include the fetuses in pregnant
animals, the fruits on trees or valuable natural resources underground,
e.g., petroleum and precious stones.*’

The price or consideration may be anything that legally qualifies as an
object of sale, for that which can be sold can be a price. A price is
distinguished from the sold object as follows: money is always a price.
Likewise, fungibles are always regarded as a price when exchanged for
non-fungibles. If both are fungibles, then the price is that which is named
in the contract in conjunction with the preposition “bi,” as in the common
formula “I sell you a hundred pounds of rice for (b7) two hundred pounds
of wheat.” Here, the wheat is the price. If, on the other hand, both are non-
fungibles, they are deemed interchangeably a price and an object, one
being the price of the other.

Commutative contracts, among others, may include conditions stipu-
lated by either or both parties, which conditions are termed khiyarat
wradiyya (lit., voluntary options). Khiyar al-shart and khiyar al-ta‘yin, dis-
cussed below, are two major forms of this category. The majority of
options to rescind or ratify, however, arise out of the operation of the
law, which is to say that they need not be specified in a contract in order for
certain rights and obligations to arise subsequent to contractual dealings.
Khiyar al-‘ayb and khiyar al-ri’ya are of this type, although the Malikites

47 For a detailed treatment of these conditions, see Buhiti, Kashshaf, 111, 169-99.

*8 In this context, usil are cultivable agricultural entities that are inherently productive, such
as trees bearing fruit and cattle that yield milk, meat and offspring.

49 Marghinani, Hidaya, 111, 25; Ibn al-Humam, Sharh, VI, 282.
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deem khvyar al-ru’ya to be a voluntary option that, to have an effect, must
be stipulated in the contract. Some of these options are as follows.°

Khiyar al-‘ayb: The seller must inform the buyer of any defects known
to him in the object of sale; otherwise, he will be deemed to have
committed zhm (a moral wrong punishable in the hereafter). Within
one or two days of discovering the defect,’! the buyer has the option of
rescinding the contract provided that: (a) the buyer was not aware of
the defect at the time he bought the object; (b) the seller did not
incorporate in the contract any provisions exempting him from possible
or actual defects; and (c¢) the defect must be deemed “efficient” (mw’ath-
thir or mu‘abar; that is, of a nature that affects the value of the object
contracted). This defect is judged to be so by customary usage. Two
further conditions must apply: (i) the value of the object must be deemed
to have decreased upon the discovery of the defect; and (ii) the buyer
must be incapable of mending the defect with reasonable effort. This
option also applies to lease and hire (gara) as well as to the consideration
women pay in khul‘ contracts.’2

Khiyar al-rw’ya: The right to rescind a contract upon the inspection of
the object bought was acknowledged, provided that the buyer did not see
the object during or before the contractual “session.” ShafiT deemed this
option invalid, as it involves gharar due to the fact that the object bought is
unknown (majhitl; or subject to jahala). Upholding the validity of this
option, the Hanafites reasoned that an inspection within the period of
option removes the element of jahala, thereby preempting the causes of
dispute after the contractual period of option comes to an end.’?

Khiyar kashf al-hal: Resembling the previous option, this kkiyar arises
when a difference exists between the units of measure and weight custom-
arily used by the two parties. Should the buyer, upon inspection, discover
that the 200 ratls he bought are in fact 180 of the standard raz/ measure
known in his town, he has the right to rescind.’*

Khiyar al-shart (var. al-khyyar al-sharti and khiyar al-tarawwi): A con-
tractually stipulated right to rescind within no longer than three days.””

>0 For a detailed discussion of a large variety of khiyarat, see al-Mawsii‘a al-Fighiyya, XX,

41-184; [Misri, Reliance, 380-81; Ibn Rushd, Distinguished Furist’s Primer, 11, 250-55].
Some jurists hold the period of this kkiyar to be no longer than one day, preferring
immediate notification. Others admit as long as two days, provided that the notification
is accompanied by an oath. Hisni, Kifaya, 1, 252-53.

2 Mawardi, Haw, V, 22-23; Marghinani, Hidaya, 111, 35-36; Buhati, Kashshaf, 111, 245-47.
53 Marghinani, Hidaya, 111, 32-33; Tus1, Khilaf, 1, 505-06; Wichard, Zwischen Markt und
Moschee, 153 ff. On an actual court case involving this type of khiiyar, see Messick,
“Commercial Litigation.”

Ibn Hajar al-Haytami, Fatawa, 11, 157. >> Marghinani, Hidaya, 111, 27.
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Khiyar al-ta‘yin: A stipulated option to choose an object, within a
certain period of time, from amongst a number of objects in the same
class; e.g., purchase of any three bulls from the herd.”®

Khiyar al-maglis or kRhiyar al-mutabayi‘ayn: Held to be valid by a few
jurists, this option spans the period between the pronouncement of the
acceptance and the termination of the contractual “session” when the
seller and buyer part company.’’

Khiyar al-ghabn: This option arises when unjustified enrichment occurs
without the knowledge of the buyer. Ghabn (or ghubn) must be of the
fahish type, namely, a major, not a minor, unjustified enrichment, defined
by the Hanbalites and Malikites as profiteering, i.e., profiting to the extent
of one third or more of the value of the object transacted. The determi-
nation of such enrichment is normally the task of expert witnesses whose
standards of judgment are the customary local practices. Should ghabn be
determined to have occurred, the buyer has the option of rescinding the
contract and of retrieving the price upon return of the object. But she
cannot claim damages amounting to the difference between the actual
value of the object and the price paid.”® (Very similar to this option is
khiyar al-tadlis, the option arising from fraud or fraudulent misrepresen-
tation, whereby the object of sale is subjected to an intentional act of
temporary improvement or embellishment with the aim of securing a
higher price from the buyer.)>’

3. Sales of salam and istijrar

Explicitly sanctioned by the Quran and the Sunna,®® salam is a particular
contract of sale whereby a price is paid at the contractual session for
delivery of a lawful object at a future date.®® To qualify as a salam trans-
action, a contract must meet the following conditions: (a) the object of the
contract must not be in existence at the time of the contract;®* (b) the
object of the contract must lend itself to a reasonably exact description
that is deemed capable of precluding dispute, e.g., a garment or a carpet
woven in a well-known village or town can be specified by make and size,
butnot so a fetus in a mare; (c) the contract must also describe in detail the
characteristics of the object in question, including type, size, color,
weight, shape, etc.; (d) the time of delivery must be stipulated; (e) the

36 Ibid., 111, 24.

>7 Mawardi, Hawi, V, 22-23; Ton Qudama, Mughni, I11, 482; Tasi, Khilaf, 1, 506-07.

8 Buhiti, Kashshaf, 111, 240-42.  >° Ibid., 111, 242-44. °° Mawardi, Hawi, V, 388 ff.
1 [Misti, Reliance, 400-02; Ibn Rushd, Distinguished Furist’s Primer, 11, 240-49.]

%2 Shirazi, Muhadhdhab, 111, 162; Tasi, Khilaf, 1, 591.
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price must be delivered immediately, i.e., at the contractual session; and
(f) the object must be commonly found (‘@mm al-wujiid) at the agreed time
of delivery; e.g., buying a ton of a particular fruit to be delivered at a time it
is known to be in season.®?

Another type of contract that may involve salam and mu‘arar®* is the
so-called bay* al-istijrar, a continuous series of transactions involving the
purchase of objects, including perishables, with a payment made at a
future date. Since the payment is made at a time when the object is no
longer in existence, and since the price was not known at the time the
object exchanged hands, the Hanafites deemed this contract contrary to
qiyas, but they declared it to be a valid transaction according to iszzhsan.
Acknowledging the role of prevalent customary practices, where such a
transaction was made routinely in daily household purchases, they argued
that this transaction does not involve a contract of sale but represents a
reimbursement for damages (daman al-mutlafar) made with the permis-
sion (idhn) of the object’s owner. However, when purchases are made with
initial agreement on the price to be paid at a later time, it is considered a
valid sale of mu‘arar. Also valid is the form of iszijrar whereby a price is paid
in advance for a series of purchases to be made in the future.®’

4. Partnerships (sharikat)

The term sharika applies to two distinct types of partnerships, known as
sharikat milk (joint ownership) and sharikar ‘aqd (contractual partner-
ship).%® The former, frequently involving indivisible property, is defined
by what it is not: it is not formed through the parties’ meeting of the minds
(tradatayn) and it lacks the element of offer and acceptance, and so it is not
contractual. An example of this skarika is two sisters inheriting a house left
to them by their father. Moreover, it differs from the sharikat ‘agd in a
central way: it lacks the element of the fiduciary duty that partners owe
each other, including the constitutive element of agency which is assumed
to exist in all contractual partnerships (hence the designation skarikat
‘aqd). Thus, a partner in sharikar milk has no right of disposal whatsoever
without the explicit permission of the other partner.®’

In contrast, contractual partnership is formed through offer and accept-
ance, although, being j@’z, it can be dissolved at will by any of the

%3 Ibn al-Hajib, Jami, 370~73; Shirazi, Muhadhdhab, 111, 164-65; Buhiiti, Kashshdf, 111, 325-48;
Halabi, Multaqa, 11, 45-49; Baz, Sharh, 1, 215-19 (art. 380-87); Tusi, Khilaf, I, 591-92.

5% See section 1, i, above.  %° Al-Mawsii‘a al-Fighiyya, IX, 43-47.

66 [Misti, Reliance, 417-19; Ibn Rushd, Distinguished Furist’s Primer, 11, 301-06)].

67 Qari, Majalla, 539-43 (art. 1788-1809); Nawaw1, Rawda, I1I, 507.
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partners.®® Since the Hanafites define it as a contract formed in respect of
both the capital and the profit, they exclude from it the so-called sleeping
partnership (mudaraba), since the latter is formed in respect of the profit
alone, not the capital.®’

An important taxonomy of partnerships is that which distinguishes
between sharitkat mufawada and sharikar 9nan. In the former, the entire
partnership, including both capital and labor, is entirely equal between the
two or more partners, whereas in the latter it is not. Should a change,
therefore, occur in the partners’ proportions in skarikat mufawada, the
partnership would automatically be transformed into sharikat 9nan. The
Malikites, Shafi‘ites and Hanbalites deemed contractual partnerships to
embody a relationship of agency (wakala), whereby each partner owes a
fiduciary duty of trust toward the other partner(s). On the other hand, the
Hanafites were alone in holding the principle that the mufawada partner-
ship in addition incorporates suretyship (kafala) by operation of the law,
whereas kafala is not so incorporated in %nan partnerships unless it be
contractually stipulated by the partners themselves.’® This explains why
the Hanafite contract of mufawada permits unrestricted freedom for the
partners to act on behalf of each other, whereas the remaining three
Sunnite schools not only limit this freedom to what is deemed customary
business practice within each trade, but also require the permission (idhn)
of the partners in dealings that lie outside such normative practices.”! Yet,
all jurists agree that, because fiduciary duty (amana) is integral to any
contractual partnership, partners do not bear liability for each other’s
property except when they commit negligence (zagsir) or cause damage
through a fault of their own (ta‘addi). Furthermore, the presumption of
fiduciary duty does not require of partners more than an oath (yamin) with
regard to the declaration of profits they made and the losses they incurred
in conducting the business of the partnership.”?

The Hanafites hold the contract of mufawada to be null and void should it
stipulate labor to be the exclusive lot of one partner, while the Malikites
insist that labor be divided equally. Furthermore, because the profit is
unknown, it must, in all contractual partnerships, be stipulated as a per-
centage or proportion — e.g., a half, a quarter, etc. — and not as an absolute
number. Any lack of clarity as to the division of profits, after all the objective

%8 A few jurists, like Ab@ Hanifa, state that, for the unilateral dissolution of partnership to
take effect, the other partner must be informed. Furthermore, in order for the dissolution
of the contract to be effective (nafidh), the capital must be capable of liquidation (i.e., if it
is tied up in an obligation whose cancellation may cause damage or harm, the dissolution
will not be effective).

9 Halabi, Multaqa, 11, 135 ff.  7° Baz, Sharh, 11, 712 (art. 1334-35).

! See, e.g., Buhati, Sharh, 11, 321-23. "% Ibid., 11, 337.
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of partnership, will invalidate the contract. The Hanafites insist on equal
shares of profit in mufawada, as well as complete equality of the partners in
the capital invested, in legal competence, and in duties of agency and
suretyship toward each other. On the other hand, the other three Sunnite
schools do not hold this equality to be necessary, while the Twlever-Shi‘ites
reject the mufawada contract altogether.””

Another taxonomy divides partnerships according to the nature of
capital invested. A “financial partnership” (sharikar amwal) requires
each partner to bring in a given portion of capital, it being immaterial
whether they work the capital jointly or separately. On the other hand,
when partners own no capital but offer their labor as joint venture, they are
said to be engaged in sharikat a‘mal (labor partnership), also known as
sharikar abdan (lit., bodily partnership),’* sharikar san@i (partnership of
craftsmanship) or sharikat tagabbul (partnership of procuring contracts).
On the other hand, sharikat wujih’ is a partnership that involves purchase
of property with delayed payment, a debt that is paid upon procurement of
profit. Because of the absence of any capital which constitutes the locus
(mahall) of the contract, the Shafi‘ites do not recognize the second and
third forms, whereas the Malikites reject only the third.”®

To be valid, sharikar amwal must be formed — in the majority’s opinion —
with existing, free capital (‘ayn), i.e., capital that must consist of naqd,
such as gold and silver, and not with a debt (dayn). The majority of
the Hanbalites and some Shafi‘ites require this nagd to be in the form
of minted coins, but the Malikites accept these metals in any form.
Goods (‘uriid), in contrast to nugud (sing. naqd), have no fixed value and
therefore were not admitted as valid forms of partnership capital by the
majority of later jurists, the Shafi‘ites being a noteworthy exception.’” The
Shafi‘ites and Twelver-Shi‘ites also require commingling of the partners’
shares of capital, the reasoning being that if the capital of one of the
partners happened to perish, the loss might be invalidly deemed to fall
upon him alone.”® This is also why they deem invalid any partnership in
which the capital invested by one partner is different from that invested by
the others, e.g., gold versus silver coins.”

The Hanafites require sharikar a‘mal to involve the labor of all partners,
since they construe this type of partnership as similar to contracts for hired
labor (yara), summing up the matter in the maxim: “What is deemed

7> Tasi, Khilaf, 1, 644; [Misri, Reliance, 418-19].

7 Entirely rejected by the Twelver-Shi‘ites. See Tusi, Khilaf, I, 644-45.

> Baz, Sharh, 11, 709-11 (art. 1329-32). The Twelver-Shi‘ites reject this form of partner-
ship. See Tusi, Khilaf, 1, 644-45.

7% Nawawi, Rawda, III, 511-12; Ibn al-Hajib, Fami4, 395; [Mist1, Reliance, 418].

"7 Nawawi, Rawda, 111, 510. '8 Tasi, Khilaf, I, 643. ° Nawawi, Rawda, III, 509.
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invalid in 7ara cannot be the locus of sharikat a‘mal.” The Hanbalites and
Malikites accept as valid a contract whereby a partner invests his labor
while the other supplies tools and equipment, the latter deemed a valid
substitute for labor and thus deserving of a share in the profits. But the
Hanafites and Twelver-Shi‘ites regard this form of partnership as invalid,
awarding all profits to the laborer, who would simply be obligated to pay
the other partner the customary value of rent for his tools.*°

In sharikar wwith, the Hanafites stipulate that the profit is divided
between and among the partners in proportion to each of their shares,
and thus of their liability (daman) in incurring the debt. If the contract
includes a provision specifying the distribution of profits in a proportion
that is at variance with their actual shares of the debt, the provision would
be null and void. The Hanbalites, on the other hand, accept such a
provision, since a debt liability of one partner that is smaller than his
proportionate share of profits may represent compensation for additional
labor he might have invested in the business.®!

The last, but by no means least, type of partnership is mudaraba,
defined as a contract whose aim is to make profit through the association
of capital from one party (rabb al-mal; sleeping partner) and labor from
another (‘@mil; “worker” or agent).®? The Hanafites do not deem it a
complete society because it violates the principles of giyas: the agent is
hired for an undetermined fee that, furthermore, did not exist at the time
of the contract. Instead, the juristic basis of this partnership lies in iszzhsan,
in turn grounded in the Quran (73:20), the hadith and the continuing
practice of the community at large.®®

The mudaraba contract may or may not specify in detail the type of
investment the agent must undertake, the specific location, the duration,
or the third parties with whom business is permitted. As in other partner-
ships, agency (wakala) is assumed to exist between the sleeping partner
and the agent, a relationship whose lynchpin is trust. Thus, unless other-
wise stipulated in the contract, the agent is assumed to be free to travel
with the capital — the implication being that trust is of the essence, since it
is not an easy matter to find and arrest a person who has fled with capital.
The capital must be: (a) naqd, silver and/or gold; (b) known in quantity,
for otherwise the profit cannot be determined, rendering the contract
ab initio void; and (c) free and not subject to a debt.

80 Hilli, Sharai, 11, 387.

81 Buhti, Kashshaf, II1, 559-60; Baz, Sharh, 11, 742 (art. 1400-02).

“Agent,” here, is to be distinguished from wakil, discussed in section 8, below.
83 Qadizadeh, Nat@j, VIII, 446-48.
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The agent cannot borrow an amount larger than the capital, and any
excess in borrowing would constitute a debt against the agent alone. Since
a fiduciary duty (amana) is assumed to exist between the two partners, the
agent is liable for the loss of the capital only if he is deemed negligent or if
he commits a wrongful act (za‘addz). The agent is also liable for any use of
the capital that goes beyond the contractual provisions and customary
norms, since this act, in the language of jurists, would amount to ghasb,
whose defining feature is the taking of property from its lawful owner
without her permission. The centrality of permission —here and elsewhere —
is so pronounced that if the agent buys, with the capital or a portion
thereof, an object without the contractual or implied permission of the
sleeping partner, and should he make a profit as a result of trading with
that object, the profit belongs entirely to the sleeping partner, again
analogous to growth on unlawfully appropriated property while in the
hands of the ghas:b. Should he, on the other hand, suffer a loss, he alone
would be liable.?*

As in sharikar nan, the profit in mudaraba must be clearly stipulated
in the contract and, furthermore, according to percentage/ratio. In the
absence of such clarity and in the case of a dispute, the assumption is
that profit will be divided into equal shares. Any provision to the effect
that the entire profit belongs to one partner renders the entire contract
invalid according to the Shafi‘ite school, whereas the Hanafites regard
the contract as one of loan (gard), and the Malikites as a donative (zabarru)
instrument.

The Hanbalites allow the sleeping partner to contribute work as well,
since they acknowledge labor — and tools — as valid forms of investment.
Most other jurists, however, regard this provision as a cause of defect in
the contract, the reasoning being that a mudaraba contract rests on a
fiduciary duty and this, as in deposit (wadi‘a), cannot come into being
until the capital is delivered to the agent; thus, if the so-called sleeping
partner engages, like the agent, in the business of the partnership, then he
cannot be said to have “delivered” (or parted company with) the capital,
thereby barring the essential elements of the contract from being realized.

Finally, the agent is entitled to his stipulated share of the profit as well as
to out-of-pocket expenses (food, shelter, travel costs, etc., but not medical
expenses) spent while conducting the business of the partnership. If he
himself pays for these expenses, the amount becomes a debt against the
profit, or the capital if profit is not achieved. Any dispute as to the proper
amount of these expenses is adjudicated by expert witnesses who assess

84 Qari, Majalla, 556; see also chapter 9, section 3, below.
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the amount owed on the grounds of customary practices. The net profit, in
the majority opinion, is divided between the two partners after liquidating the
assets and freeing the capital from partnership obligation (zranc.ﬁd).85

5. Hire and lease (Zjara)

A contract of exchange (mu‘awada),®® ijara combines both the rent of
objects and the hire of human labor and animals.®” Terminologically, the
western Malikites often distinguish between these two categories, apply-
ing the terms zara to the hiring of human labor and kir@’ to the rent of
objects as well as to the hire of animals.®® This contract, of the binding
(lazim) type,®® may be concluded through language that directly or
indirectly connotes the meaning of rent and hire, including language of
“loan” or “gift,” as long as such expressions are accompanied by stipula-
tions to the effect that a usufruct is exchanged for consideration. It may
also be concluded through mu‘arat, although the Shafi‘ites before Nawawi
(d. 676/1277) are said to have rejected this form of offer and acceptance.”®
In all major respects, this contract conforms to the general prerequisites
outlined above (section 1). However, it differs from the contract of sale in
that it does not, according to some jurists, go into effect if a cancellation
option (khwyar al-sharr) is stipulated, but it can do so in the case of khryar
al-‘ayb.

The locus of gjara is rent or hire of a usufruct for consideration, with the
proviso that the substance (‘ayn) hired or rented must be of value (muza-
qawwim), lawful for use, capable of delivery and incapable of perishing or
diminishing. Thus, contracts of 77ara involving dogs, runaway animals and
unlawfully appropriated objects (maghsitbar) are invalid. The usufruct
must not involve gharar, and must thus be known and definable for the
contracting parties in such a way as to reasonably preclude dispute.

By the agreement of all schools, the services rendered in 7jara are largely
defined by customary usage, which constitutes the benchmark of the par-
ties’ expectations. In the rent of objects, specification of duration (mudda) is
deemed conducive to clarity and avoidance of gharar. But as duration in

85 Qari, Majalla, 538, 558-59.

Shafiq considered ara a type of sale. Mawardi, Hawr, V, 14.

87 [Misti, Reliance, 439-45; Ibn Rushd, Distinguished Furist’s Primer, 11, 264-81.]

88 Hattab, Mawahib, V, 389. The Egyptian Malikite jurist Ibn al-Hajib (¥ami‘, 434-41)
seems less consistent in applying different terms to the two types. The Hanbalites use
yara and kir@ interchangeably. See Ibn Qudama, Mughni, V1, 4; Qari, Majalla, 205.

89 Mawardi, Hawi, VII, 393; al-Fatawa al-Hindiyya, IV, 412; Tasi, Khilaf, 1, 710.

0 Qari, Majalla, 207; Zarqa, Madkhal, 1, 411, 418-19; al-Mawsii‘a al-Fightyya, 1, 255 ff.;
San‘ani, Taj, 111, 72.
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some 7jara contracts cannot be ab initio fixed, a specification of performance
must be substituted. A contract for hiring a horse for the stipulated purpose
of transporting Zayd from location A to location B can be constrained not
by predetermination of a duration, but rather by the accomplishment of the
task, namely, the arrival of Zayd in location B. The Hanbalite Ibn Qudama
held the view that 7jara must involve the options of duration and/or perform-
ance of a specific task. If the locus of usufruct is labor, then the contract can
be based on either option; however, if labor is not present, as in the rent of
real estate, then only the fixing of time-limit is allowed.®’

The hired person (ajir) may be common (mushtarak) or exclusive (khass),
the former being one who works for two or more hirers, whereas the latter
works for a single employer. In the case of the former, who may perform a
variety of services within his or her own profession, a precise prescription of
the work in 7jara is a requirement of a valid contract. In the case of the latter,
specification of duration is deemed sufficient. But the specification of both
work and duration is controversial among jurists, for the opponents of this
specification argue that the imposition of a time-limit on the completion of
a task may result in undue hardship. Furthermore, they argue, a contra-
diction will ensue from this combination, for the specification of duration
makes the hired person an exclusive employee, whereas the specification of
completion makes him a common one.”?

The general principle governing compensation is that whatever lawfully
constitutes a price or a consideration in a contract of sale can constitute a
fee in rent and hire. The stipulation of fee must be made clear and in
advance, and can, according to many jurists, be in cash as well as in a
usufruct of the same genus, such as when two persons rent each other’s
residences, or when a laborer or artisan is paid a percentage of his pro-
duction. The absence or excessive lack of clarity in the specification of a
fee in advance may render the contract null and void, as the contract
would be deemed to involve gharar. The Hanafites distinguish between
invalid (barl) and voidable (fasid) contracts, the former being defective
due to the absence of a specification of performance or fee. In the event
that a fee is not stipulated, the contract will remain binding and effective
but the fee will be determined after the completion of the work by an
expert on the basis of the going customary rate.

Since enjoyment of usufruct is the locus of 7ara contracts, the fee
becomes due upon the owner’s surrender of the 7ara object to the lessee,

°! Ibn Qudama, Mughni, VI, 8-9.

92 Buhiti, Sharh, 11, 365. The two types of ajir differ in significant ways in one other area,
namely, their liability (daman) for damages they caused their employers; [Ibn Rushd,
Distinguished Furist’s Primer, 11, 278].
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and, according to some jurists, suspended when such enjoyment ceases to
exist due to a defect in the substance, e.g., unlawful appropriation of the
rented property. In such a case, the tenant has the right to wait for recovery
or, according to many jurists, to cancel the contract. The unlawful appro-
priator (ghasib) would then be liable for the rent value of the period in
which the tenant was unable to exercise her right of enjoyment. Thus, if
misappropriation neither affects nor interrupts enjoyment, then rent con-
tinues to be due to the landlord notwithstanding.

The gjara contract is terminated upon the exhaustion of the time-limit
or of the work, or the perishing of the object hired or rented (e.g., death of
the animal or destruction of the house). Being a /azim contract, it may be
brought to an end by the agreement of the parties to the contract — an act
known as igala. According to the Hanafites and Twelver-Shi‘ites, the
contract is terminated upon the death of one of the parties,”” but all
schools agree that termination comes into effect should the contracted
usufruct or object perish or become impossible to use.”*

6. Guaranty, suretyship (kafala)

Defined as the joining of the guarantor’s liability (dhimma) to that of the
principal (asil), kafala may be contractual or donative, the latter involving
unilateral commitment. In law books, it appears under kafala and/or
daman, although the Malikites also recognize it as za‘@ma and, more
frequently, hamala.’® The majority of jurists deem kafala/daman to be a
unilateral obligation, requiring only an offer since no transactional reci-
procity is entailed. A minority, including some Hanafites and Shafi‘ites,
hold it to be a contract since the principal enjoys the right of demanding
the guarantor to fulfill the terms of her guaranty. Therefore, in the con-
ception of the majority, kafala/daman is, strictly speaking, guaranty,
whereas the minority view it as suretyship.’® Some jurists limit the scope
of kafala to guaranty of another person’s appearance before the court
(failing which the guarantor may be imprisoned),”” and use the term
“daman” for pecuniary suretyship/guaranty.”® Unlike hawala, which

93 Some Twelver-Shi‘ites deem the contract terminated with the death of the tenant/hirer.
Tasi, Khilaf, 1, 711.

°* Ibid.

3 Hattab, Mawahib, V, 96; Mawaq, 7dj, V, 96; [Misti, Reliance, 414-16; Ibn Rushd, Distinguished
Furist’s Primer, 11, 355-59].

% Nawawi, Rawda, VI, 433-34; Qari, Majalla, 355 (art. 1068). See also Schacht,
Introduction, 158, who lumps both under the term suretyship. Cf. Black’s Law
Dicrionary, 634.

7 Marghinani, Hidaya, 111, 87.

8 Qari, Majalla, 368 (art. 1130), and sources cited therein.
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requires the transfer of liability from one person to another, kafala/daman
places liability with two or more persons at once (i.e., the principal, the
guarantor and possibly the guarantor’s guarantor), making them jointly
responsible for the payment of a debt or for the presence of a third party
before the law. Moreover, while hawala acquits the “principal” of any
liability, the same cannot be said of kafala/daman.

In addition to assuming responsibility for another’s debt, kafala/daman
is operative, inter alia, in financial compensation for bodily harm, payment
of mahr, wifely support, and “merchants’ guaranty” (daman al-sig; a
variety of debt suretyship whereby merchants are guaranteed — usually
by each other — for their purchases on credit). However, guaranty was
universally deemed unacceptable in matters involving capital and physical
punishment (e.g., lashing or cutting off the hand).*’

Liability for the kafala of personhood is extinguished upon the death of
the guaranteed (makfiil), but not so liability for pecuniary kafala/daman
since property rights cannot be extinguished.'®® The rights arising from
guaranty are inherited, so that the death of the guarantor does not acquit
her heirs from claims made by the principal or by his own heirs. In other
words, the heirs — and, theoretically, their heirs how-low-so-ever — possess
inalienable rights against the guarantor’s estate.'®!

Anyone who is not a minor, a madman, a sa 71192 or a slave can lawfully
stand as a guarantor. Even a person interdicted (makjur) for insolvency
(#flas) may undertake liability in kafala/daman, but he cannot be deemed
to fall under obligation until he is released from interdiction. A daman
made during mortal illness is invalid if the amount involved is larger than
one-third of the person’s total estate. So is the daman of married women
according to the Malikite school, which is singular in limiting her capacity
to stand as a guarantor (hamil) to an amount greater than one third of her
wealth without the permission of her husband.'®>

The capital offered in kafala/daman may be in any form that is permitted
in a pledge (rahn), including a loan given out to a third party by the
guarantor, a rent of property, or an advance payment made in a sale of
salam. The effect of the daman may be immediate, or it may be delayed to a
future time, even, say, to a year or more subsequent to the date on which

9% Ibid.; Marghinani, Hidaya, 111, 89.

100" Therefore, in principle, there is no “statute of limitations” in the SharPa. The Ottoman—
Hanafite juristic discourse, which stipulates such time limitations on land claims and
related issues, belongs to the ganin and otherwise stands contrary to the spirit and
general principles of the Sharra. For the Hanafite justification of time limitations, see
Ibn ‘Abidin, Hashiya, V, 419-22.

101 Marghinani, Hidaya, 111, 88-89.

192 On the safih (n. sufh), see previous chapter, section 1. 1% Mawaq, 7, V, 97.
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the debt becomes due. Generally speaking, vagueness as to the duration or
amount of the guaranty does not invalidate the overall guaranty as long as
itis deemed of a minor nature, representing gharar yasir, not gharar fahish.
The Malikites accepted a higher level of uncertainty in both duration and
the sum guaranteed. If, without any further specification, A says to B: “if
C does not pay to you what he owes you, I shall do so,” then A’s guaranty
is both valid and binding.'®* The Twelver-Shi‘ites and some Shafi‘ites
rejected this position on the grounds of jahala.'*®

Finally, the acquittal (¢bra’) of the principal effectively absolves all
guarantors, both primary and secondary (since the principal’s guarantor
may be guaranteed by another); but acquittal of the secondary guarantor
no more absolves the primary guarantor than the acquittal of the latter
absolves the principal. In daman/kafala, then, acquittal is effective only
insofar as the person acquitted and his functional derivatives are con-
cerned, not vice versa.'°® However, the principal’s claim against his
guarantors is not governed by this principle, as he has the right to seek
payment from any of the guarantors, primary and/or secondary.'®”

7. Transfer (hawala)

Hawala is a contract whereby liability for a debt (dayn)'®® is transferred

from the debtor (muhil, literally, he from whom the liability is removed) to a
third party (known as muhal ‘alayh, since he is said to have accepted the
liability to pay the debt).'® The creditor, or owner of the right to the debt, is
the muhal lahu, and the debt itself is muhal bihi. For example, if A owes a
debt to B, and C owes a debt to A, then A can assign C’s debt to B, thereby
freeing himself of that liability.'!® According to the Hanafites, the parties to
the contract are the muhal ‘alayh and the muhal lahu,"'" and need not
involve the consent of the muhil since he can in no way be harmed but
stands to gain as a beneficiary of the contractual effects.!'? The Malikites,
on the other hand, do not regard the consent of the muhal ‘alayh as
necessary.''? Other jurists, as well as the Twelver-Shi‘ites, deem the con-
sent of the muhil to be a condition for the contract’s validity.''* Once such a

104 Hauab, Mawahib, V, 101.  '°° Tasi, Knhilaf, 1, 640—41.

196 Qari, Majalla, 370 (art. 1145).  '°7 Mawardi, Haw?, VI, 436.

198 Included in the concept of dayn is the right or obligation to return of an object, such as
those arising from options of sale (kAzyarar). Ibn al-Hajib, Fami‘, 390. On these khiyarat,
see section 2, above.

Tasi, Khilaf, 1, 634; Ibn al-Hajib, Jami<, 390; [Misri, Reliance, 412—-13; Ibn Rushd,
Distinguished Furist’s Primer, 11, 360—62].

10 Taziri, Figh, 111, 169. ' Sha‘rani, Mizan, I1, 105; Halabi, Multaqa, 11, 66.

Y12 Tasi, Khilaf, 1, 634; Baz, Sharh, I, 373 (art. 681). ' Ibn al-Hajib, Fami<, 390.

114 Nawawi, Rawda, 111, 462; Tasi, Khilaf, 634; Jaziri, Figh, 111, 172-76.
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contract is concluded, and provided that it is not predicated on another
contract that may be proven invalid, the muhil would be free of any and all
liability.!'®> For example, if merchant A contracts with merchant B to buy
certain goods and A arranges for a sawala by which the amount he owes to
B is assumed by C, and at a later date it transpires that the sale contract is
null and void, then the Zawala contract is rendered void as well. However, if
the contract presumed by the kawala is not void but rather was cancelled by
one or both parties (faskh or igala, respectively), then the hawala remains
binding. For instance, if A rents an apartment from B, and A transfers his
liability of paying rent to C, then the obligation of C continues to hold even
if A and B cancel their contract. Any claims C may have with regard to, say,
over-payment to B, he will have to take up against A.'*°

Unlike the other schools, the Hanafites do not require for the validity of
the hawala that the muhal ‘alayhi (C in the examples above) be considered
indebted to the muhil (A). Therefore, acceptance by C of the obligation to
pay on behalf of A does not create a presumption of debt.!!” The muhal
bihi, the amount transferred, must in all cases be well defined and known
in order for the contract to be deemed valid.''®

The hawala’s effect is the acquittal of the muhil (A) and his guarantor, if
any. Therefore, once the contract is concluded, the muhal ‘alayh (C) must
not pay the muhal bihi to the muhil, for if he does he will stand liable to the
muhal lahu (B) to the extent of the amount concerned. Nor will the muhal
‘alayh’s duty to pay be extinguished should he die, for the duty remains
outstanding against his estate and heirs. The acquittal of the muhil also
means — except for the Hanafites — that the muhal lahu will cease to have
any claim against the muhil regarding the debt (muhal bihi). '*°

8. Agency, procuration (wakala)

Agency may either arise by implication, such as in the context of partner-
ships, or be created by an independent contract, the contract type being the
concern of this section.'?° It represents a j@’z contract'>! between a princi-
pal (muwakkil) and an agent (wakil; less frequently muwakkal) whereby the
former endows the latter with a capacity to act on his behalf — during the
principal’s lifetime — in undertaking lawful and reasonably defined acts.

15 Bagz, Sharh, 1, 371 (art. 673), 373 (art. 681). See also Hattab, Mawahib, V, 90; Mawaq,
Taj, V, 90.

16 Baz, Sharh, 1, 379-80 (art. 693). ''7 Ibid., I, 375 (art. 686).

Y8 1bid.; Qari, Majalla, 377 (art. 1167).  *'° Jazri, Figh, II1, 176-77.

120 'Misri, Reliance, 419-23; Ibn Rushd, Distinguished Furist’s Primer, 11, 363—67.]

121 Sha‘rani, Mizan, 11, 111.
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Should the agency continue after the principal’s death, it would cease to be
wakala and be automatically converted into a wasiyya (bequest).'**

The principal must be legally competent to dispense with his own
property and affairs, which is to say that he cannot be a minor, a slave or
permanently insane. According to some Hanafites, intermittent insanity
(unun muraqarti) does not constitute a disqualification, for during peri-
ods of sanity (sahw) — when such periods can be clearly identified — he can
function as an agent; and if he is qualified to do so, then he can validly act
as a principal.'?> The agent, on the other hand, though he cannot be a
slave, can be either an adult or a minor, but, if a minor, he must have
demonstrated maturity of behavior (rushd).'?* The agent’s knowledge of
his designation as an agent is a condition of validity, since the lack of such
knowledge would invalidate all his actions on behalf of the principal.
Furthermore, whether he is working for a fee or not — both being valid
options'?” — the agent has a fiduciary duty (amana) toward the principal,
and thus can be held liable for damages caused by his negligence (tagsir) or
transgression (‘udwan or ta‘addy).

The subject-matter of agency (muwakkal fihi), be it a right (haqq) or an
object (‘ayn), must be fully owned by the principal at the time the agency
contract is concluded. For instance, since agents can be appointed for the
purpose of divorcing the principal’s wife, an agent’s mandate to do so in
the case of a woman whom the principal has not yet married is invalid. The
subject-matter must also be specified and cannot be an unknown, leading
to excessive gharar. Appointing an agent to purchase an object without
sufficient description constitutes excessive uncertainty (gharar fahish) that
will invalidate the agency, as contrasted with appointing him to buy a
house of a medium size in a particular neighborhood — a valid assignment.
Nor can the subject-matter be in an area of the law where deputizing is
inconceivable, such as ritual law (except pilgrimage, alms-taxes, etc.)'?° —
Lian,"*" qasama'*® and testimony (shahada). Except for the Hanafites, all
Sunnite schools seem to agree that an agency may involve procurement of
common, freely available property, such as water from un-owned land and
wood in the forest. But it is transactional contracts that are the real

122 Hattab, Mawahib, V, 181; Jaziri, Figh, 111, 135-36; Qari, Majalla, 387 (art. 1207).

123 Yaziri, Figh, 111, 138. Cf. Ibn ‘Abidin, Hashiya, V, 511, who excludes the insane catego-
rically. See also Nawawi, Rawda, III, 530.

124 Marghinani, Hidaya, 111, 137. Further on rushd, see previous chapter, section 1.

125 Although the default opinion appears to have been in favor of paying a fee, like 7jara. Ibn
al-Hajib, Fami<, 399.

126 Qee chapter 6, sections 3 and 5, above.

127 On li‘an, see chapter 10, section 2, ii, below.

128 On gasama, see chapter 10, section 3, below.
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substance of agency, including, but not limited to, sales, rent-and-hire,
marriage, divorce, gift, deposit, pledge and court-room “litigation” (kAu-
sumat). The Malikite school, however, requires special specific agency for
the divorce of the principal’s wife, marrying off his daughter or selling his
domicile. In other words, universal agency would not be deemed valid if it
were to cover these three domains merely by implication.'?°

Being fully accountable to the principal, the agent would be deemed a
fudili>® should he operate without the principal’s approval. The sole
exception is when the agent’s operation is deemed to be consistent with
customary practices, where it is presumed that the agent has the implicit
approval of the principal.'®! If the agent buys an object while being aware
of a defect in that object, he, as we already saw, forfeits his right to khzyar
al-‘ayb and thus cannot return it to the seller. In this case, and unless the
agent has the explicit approval of the principal, the principal may hold the
agent liable for damages. If the agent sells an object for a price lower than
that specified by the principal, the agent will also stand liable; but if he sells
it for profit, then that profit is the principal’s.'*?

Two of the most common areas in which agency was actually put to use
were in the business of trading and representation in courts of law. For this
representation to encompass receiving funds (including debts owed) and
monetary damages awarded by the court, a special agency — specifying
these tasks — must be issued, and only a single agent can be appointed at a
time.?? In contrast, an agent whose appointment specifies the receiving
of such funds is presumed to have the power to represent the principal at
court, even in disputed matters of sale as well as in other pecuniary
transactions. But representation at court does not extend to disputes
unrelated to that for which the agent had originally received the power
of agency.'**

Being a ja’iz contract, wakala may be cancelled by either party or
through mutual agreement.'?> However, the agent does not possess the

129 Mawaq, Ta@j, V, 191; Jaziri, Figh, I11, 146.

139 1 e., acting without authority. See further at the end of section 1, ii, above.

131 Qari, Majalla, 398 (art. 1253).

132 Halabi, Multaga, 11, 100-06; Qari, Majalla, 395 (art. 1233-34); Jaziri, Figh, 150.

133 Mawaq, Ta@), V, 182.  '** Tasi, Khilaf, 1, 651; Hattab, Mawahib, V, 183.

135 Maqdisi, ‘Udda, 249. Termination of the agency by the principal may confirm the
appointment of the agent if the agency is wakala dawriyya (literally: circular agency).
This wakala is usually formulated by the following language: “I empower you as my agent
to carry out such-and-such business, and in every instance I discharge you, I in effect
reappoint you as such an agent.” The termination of this type of agency must be
formulated in the following terms, known as ‘az/ dawri: “I (the principal) discharge
you, and in every instance in which I appoint you, I discharge you.” See Qari, Majalla,
382, 390 (arts. 1189, 1219).
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264 The law: an outline

power to discharge himself (‘azl) should his assignment regarding a par-
ticular transaction be incomplete, and should his resignation as an agent
cause harm to the principal. Some jurists, including Shafiites and
Twelver-Shi‘ites, opine that discharging the agent without his knowledge
will render null and void all transactions he undertakes on behalf of the
principal subsequent to dismissal.'*® The death or insanity of either party
is likewise a cause for termination, as is the placement of interdiction
(hajr) against either one of them. Termination is also automatic upon the
destruction of the subject-matter. The death of the principal is cause for
termination as of the time of death, even though the agent may not be
aware of this fact.'>” The implication of this precept is that the agent’s
action after the principal’s death would become contestable, thus giving
rise to claims for damages against him by the principal’s heirs.

9. Deposit (wadi‘a)

Resting on a relationship of fiduciary duty, deposit is a type of agency that
is confined to the elements of property and safe-keeping.'*® Except in
Hanafite doctrine,’®® the law of agency is thus seen to constitute the
juridical basis of deposit, this being defined as a procuration contract for
the safe keeping of an object (tawkil ‘ald hifz mal)."*° As a j@’iz contract,
wadi‘a involves the depositor (miudi®), the depositary (wadi) and the object
deposited (‘ayn).'*! As in all pecuniary contracts, the language of offer and
acceptance may be explicit or allusive (kingya), or it may be a verbal offer
from one side and silence accompanied by action from the other. If one asks
a neighbor to keep one’s automobile in her driveway for a week and hands
her the keys, her acceptance of the latter constitutes a contract of deposit.

Both depositary and deposit must be known in that the depositary
cannot be an indistinguishable group of individuals, but rather a certain
individual or individuals; the deposit must be quantifiable with precision,
for the lack of knowledge about either of these two elements may con-
stitute gharar, which can in turn void the contract.

Being a fiduciary relationship, deposit does not give rise to damages if
the deposit perishes or diminishes in value while in the custody of the

136 Tqst, Khilaf, 1, 649. 37 Maqdisi,"Udda, 249-50.

138 Nawawi, Rawda, V, 285-86; [Misr1, Reliance, 424-27; Ibn Rushd, Distinguished Jurist’s
Primer, 11, 375-78].

139 Who deem that it rests solely on fiduciary duty (amana). Marghinani, Hidaya, I1I, 215;
Qadizadeh, Nata’y, VIII, 485.

149 Mawaq, Taj, V, 250; Ibn al-Hajib, Jami‘, 404; Buhati, Kashshaf, IV, 165; Jazir, Figh, II1,
198-99.

141 Nawawi, Rawda, V, 286, 289; Buhuti, Kashshaf, IV, 165.
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depositary, unless it be due to his negligence or transgression.'** The
depositary’s oath (vamin) suffices to vindicate him. Any provision in the
contract that assigns damage liability to the depositary when he is neither
negligent nor transgressive is deemed an invalid condition (shart baril).
The depositary’s use of the deposit, including traveling with it, without the
permission of the depositor, gives rise to damages. So does commingling
the deposit with a species different in quality, such as mixing corn with
barley.!*® Furthermore, the depositary’s surrendering the deposit to a
third party is cause for liability, unless such surrender becomes necessary
in order to safeguard the deposit, e.g., when an object is moved to the
depositary’s neighbor’s residence due to the outbreak of fire in her own
house. Moreover, failing to provide proper housing for the object may also
be cause for damage claims, at least for the Hanbalites; e.g., the failure of
the depositary to lock up a gold ring, leaving it for instance on a book
shelf.'**

The expenses incurred to maintain the object while in custody are the
depositor’s burden, including storage fees and servicing. Even if the
contract does not stipulate such expenses, they are nonetheless due to
the depositary by operation of the law, and calculated by customary usage.
Non-payment of these expenses, such as in the case of the depositor’s long
absence, is cause for the depositary to go to the court and seek a loan
against the depositary’s assets, a procedure identical to the failure to pay
wifely support (nafaga). But if the deposited object is divisible, the deposi-
tary may petition the court to sell a part of the object in order to maintain
the rest.

As in all fiduciary-based contracts, attestation (wathiga) constitutes
evidence of agreement. If the depositary denies (jakhada) having received
a deposit, he is not liable without evidence. Should he admit to having
acted as a depositary and yet claim to have returned the object, he would
be liable for damages unless he can provide proof of return. Should he
admit having returned the deposit after having denied being a depositary,
then he would be deemed liable for damages despite any evidence he may
adduce.'®

The termination of the contract by the depositor becomes effective only
upon informing the depositary. Death or insanity is automatic cause for
terminating the contract. In the event the depositary dies, his heirs are
obliged to return the deposit immediately, and will be held liable for any

142 Nawawi, Rawda, V, 289-99, for causes of negligence and transgression.

143 Halabi, Multaqa, 11, 144; Qadizadeh, Na:@j, VIII, 488-89; Qari, Majalla, 426 (art. 1368).
144 Buhati, Kashshaf, IV, 167.

15 Ibid., IV, 176-78; Marghinani, Hidaya, 111, 219; Jaziri, Figh, I1I, 208.
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delay. The same obligation falls upon the depositary if he unilaterally
terminates the contract. Unlike other contracts, transgression (za‘addi,
e.g., using the deposit without permission of the owner) constitutes an
automatic cause for termination, requiring the immediate return of the
deposit (plus damages, if any).'*°

10. Loans (‘ariya, qard)

A free loan of non-fungible things, ‘ariya (pl. ‘araya) is a revocable (j@’iz),
non-contractual obligation amounting to a gift of usufruct.'*” On the scale
of the five legal norms, it is deemed a recommended act that, according to
some jurists, becomes obligatory when the borrower (musta%r) stands in
dire need of the loan. The lender (mu%r) must own the right to use, but need
not be the owner of, the object.'*® The Hanafites and Malikites charge the
borrower with a fiduciary duty, thus exempting him from damage liability
when destruction or diminution in the value of the borrowed object is not
caused by his negligence or transgression. The Shafi‘ites and Hanbalites, on
the other hand, hold the borrower liable in all events, charging him with a
fiduciary duty only in the case of borrowing wagf books.'*° Revocation may
be effected by both borrower and lender, but the lender must, under
penalty of damages, forgo his right to restoration of the object if interrupting
its use by the borrower results in harm. Yet, when revocation by the lender
does not result in the immediate return of the object, the borrower is liable
for compensation equal to the value of proper rent. A deposit (wadi‘a), for
the use of which the depositary received permission from the depositor, is
deemed a loan.

The ‘a@riya may be unlimited in both scope and duration (i‘ara mutlaqa),
and restricted by either or both. One can lend a piece of land to someone
for a year in order to cultivate wheat, or to someone to do whatever she
wishes, or to cultivate wheat indefinitely (namely, until revocation by the
lender) or to use it for whatever (lawful) purpose a person may wish for as
long as he/she likes. The borrower can lend the object to a third party,
provided that the use of the object by the third party is identical to his
(e.g., cultivating wheat on the borrowed land).'®® Should the use be
different, permission of the original lender must be obtained on penalty

146 Qari, Majalla, 417 (arts. 1328, 1330); Nawawi, Rawda, V, 297-98.

147 Ibn Qudama, Kafi, II, 272; [Misri, Reliance, 427-29; Tbn Rushd, Distinguished Furist’s
Primer, 11, 379-82].

148 Nawawi, Rawda, IV, T1.

149 Ibid., IV, 76-77; Marghinani, Hidaya, 111, 220-21; Jaziri, Figh, III, 229; Ibn Qudama,
Kafi, 11, 272-73.

159 Marghinani, Hidaya, 111, 221.
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of damages. In all cases, the costs of returning the object to the lender
must be borne by the borrower alone.'”*

Another kind of loan is the gard, which differs from the ‘@rzya in that in
this latter the object itself must be returned, whereas in gard there must be
a consideration (%wad), as with sales.'>? It also differs from ‘@riya in being
a contract, but whereas the Shafi‘ites considered it of the ja@’z type, the
Hanbalites deemed it j@’2z on the part of the borrower (imustagrid) and
lazim on the part of the lender (mugqrid). Because of its (mostly) ja’z
character, no option (khiyar)'®® can be exercised. It is of the essence
that: (a) the value of the gard be known with precision; and (b) the contract
not be predicated upon garnering an added benefit — this amounting to
riba. Yet, since gard represents a commended pious activity involving
charitable works, the borrower may voluntarily elect to return the bor-
rowed value plus an additional sum.'>*

11. Pledge, security (rahn)

Involving offer and acceptance, rahn is defined as a contractual withhold-
ing (habs) of property until an obligation, such as a debt, has been
satisfied.'> All schools seem to agree that the debtor’s pledge of property
as security becomes binding once the pledgor/debtor (rahin) receives the
loan for which he has pledged from the creditor/pledgee (murtahin). The
pledged property may remain in the possession (bi-yad) of the pledgor/
debtor or may alternatively be deposited in escrow with a third party who
must be trustworthy (‘adl). Unless the third party transgresses or acts with
negligence, liability for damage to the pledged property is the creditor/
pledgee’s alone. Should the creditor/pledgee maintain custody of the
pledged property, he is entrusted with a fiduciary duty (amana) and the
debt to him would thus be considered satisfied should that property perish
due to negligence on his part.’*® The debtor/pledgor must likewise take
due care to maintain the pledged property should it remain in his pos-
session. Each party is liable to the other for any surplus remaining in their
possession if the debt and the pledge are not of equal value. Such even-
tualities make it a condition for contractual validity that the debt and the
pledged property be known and quantifiable. Except in Hanafite doctrine,

151 Ibid., 111, 220-23; Nawawi, Rawda, IV, 70-91.

152 [Mist, Reliance, 402-03.] !> On options, see section 2, above.

154 Shirazi, Muhadhdhab, 111, 183-87; Maqdisi, ‘Udda, 235-36; Qari, Majalla, 269-71 (arts.
729, 742).

Tusi, Khilaf, 1, 602; [Misri, Reliance, 404-06; Ibn Rushd, Distinguished Furist’s Primer, 11,
325-33].

© Hilli, Shara’is, 11, 347.
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268 The law: an outline

the growth and fruits of the pledged property belong to the debtor/
pledgor, unless the creditor/pledgee contractually stipulates otherwise.
However, the Hanafites hold the position that the debtor/pledgor must
secure the permission (idhn) of the creditor/pledgee in order to benefit
from such by-products, even though this benefit may in no way diminish
the value of the pledged property.'>’

Payment of the debt terminates the pledge contract, whereas invalid-
ation of the debt contract automatically renders the pledge invalid. Failure
to pay the debt places the debtor/pledgor under obligation to sell the
pledged property. Failure to sell is cause for action, which requires the
qads to order the sale and satisfaction of debt.'®

Slaves are subject to being pledged, but sale of a slave woman resulting
from the need to satisfy the master’s debt must include her children if she
has any. (The Malikites, Shafi‘ites and Hanbalites prohibit family separa-
tion, and the Hanbalites in particular add the prohibition of separating
minors from their families.) Any sale that separates mother and children is
deemed by the greatest majority of jurists to be null and void.'*°

12. Gift (hiba)

This is a contract lacking any stipulation of consideration, but continuing
to qualify as a contract of sale if price is specified.’®® It is concluded
through offer and acceptance, as well as through muarar.'®* The jurists
disagree as to whether it is lazim or j@’iz: those who hold it to be of the
latter type deem withdrawal by the donor (wahib) to be reprehensible
(makruh). The gift must be: (a) the property of the donor; (b) in existence;
and (c) capable of delivery. Some jurists require the gift to be known and
well defined, but others, especially the Hanbalites, allow the gift of an
unknown, vaguely defined object because the contract is donative. Any
contractual stipulation that purports to restrict the freedom of the recip-
ient in dispensing of the gift (e.g., that he cannot sell it or donate to
someone else) is null and void. The Shafi‘ites deem the gift to be binding
upon the conclusion of the contract, but for the Malikites the binding
effect ensues from delivery (gabd).'*?

Even those jurists who hold gifts to be permanent and irrevocable
accept two sub-types that are temporary. The first is the wmr? (life) gift

57 Halabi, Multaqa, 11, 271.

158 Ibid., 1, 270-76; Qari, Majalla, 325-33; Jaziri, Figh, 272-85.

159 Halabi, Multaqa, 11, 273. Cf. Nawawi, Rawda, 111, 285.

160 Tqst, Khilaf, 11, 13; Hattab, Mawahib, VI, 49; [Misti, Reliance, 457-58; Ibn Rushd,
Distinguished Furist’s Primer, 11, 397-404].

161 Mawaq, Ta@j, VI, 53; Qari, Majalla, 303 (art. 870). % Mawagq, 74j, VI, 56-57.
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that reverts to heirs of the donor upon his death. The second is the raqb?
gift which reverts to the donor upon the recipient’s death if he dies before
him. Both are valid forms for gifting real property, although the wmri
allows for animals as well.'®?

13. Acknowledgment, confession (igrar)

Non-contractual yet lazim, acknowledgment can create an abstract obli-
gation but usually functions as an affirmation of an actual right owed to
another.'®* To be valid, acknowledgment must (a) be made by a person of
full legal capacity; (b) represent consent (rida) that is devoid of any com-
pulsion; (c) involve a thing in existence as well as in the possession — and at
the disposal — of the owner; and (d) not be predicated upon a future
condition, e.g., if Y happens, a party will owe X amount. The acknowledg-
ment will not be deemed void should it fail to specify accurately the object
or thing acknowledged; rather, the maker of the acknowledgment will be
asked to explicate her intention precisely. Acknowledgment is irrevocable
in matters of property, lineage and crime, with the obvious exception of
those hudiid offenses that are overturned by the slightest of doubts (shubu-
har).'®> Acknowledgment, however, cannot establish the culpability of
second parties in criminal matters; so a man’s admission that he committed
zind with a particular woman results in the punishment of the man alone.'®°

14. Amicable settlement (sulh)

Intended to resolve a dispute, sulk is a contractual obligation that differs
from arbitration (zahkim) in that the latter results in a decision by an
arbiter, not in a contract, and does not necessarily require one or both
parties to concede certain of their rights, an element essential in su/k. The
Malikites are singular in permitting parties to agree to enter into amicable
settlement before any dispute arises, this being conceived as a preventive
measure.'®” The majority of jurists do not regard sulh as a distinct type of
contract, with its own principles and rules, but rather define it by the

163 Forsuchrules on gifts, see Marghinani, Hidaya, I11, 224 ff.; Halabi, Multaqa, 11, 152, 167
f.; Buhati, Sharh, 11, 522-23; Qari, Majalla, 302 ff.; Hattab, Mawahib, V1, 50 ff.; Mawagq,
Taj, V1, 51 ff.; Jaziri, Figh, 111, 230 ff.

164 Such as: “I owe you such-and-such” or “I borrowed (or took) from you such-and-such.”
Ibn al-Hajib, Fami‘, 400-01.

165 On this obligation, see Tasi, Khilaf, I, 656 ff., Qadizadeh, Nat@yj, VIII, 318-20; Halabi,
Multaqa, 11, 120-24; Nawawl1, Rawda, IV, 3 ff.; Qar1, Majalla, 512-18.

166 Nawawi, Rawda, IV, 6-7.

167 Hattab, Mawahib, V, 79; Mawagq, Taj, V, 81; Ibn al-Hajib, Fam:‘, 388-89; [Ibn Rushd,
Distinguished Furist’s Primer, 11, 353-54].
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270 The law: an outline

nature of the dispute that it intends to settle. Thus, if sulh comes in the
wake of a dispute over a sale, then it would be constituted according to the
sale contract, in which case the rights of option (kAiyar), prohibition
against usurious interest and gharar, etc., must be observed. If, on the
other hand, the sulh over a sale involves benefit from a usufruct, then the
contract is one of gara.

The sulh contract amounts to :br@ (acquittance), to isqat (relinquish-
ment), or both. For instance, a sulh contract that reduces the size of a debt
owed by one-third combines both concessions, since the creditor absolves
the debtor of the obligation to pay one-third of the amount and, simulta-
neously, relinquishes his right to that third. Although the thrust of this
contract is pecuniary transactions, it is applicable to areas of the law
related to easements, liens, family law, slaves and bodily harm. There is
obviously no amicable settlement in Audiid crimes."®®

168 Shirazi, Muhadhdhab, 111, 287-90; Halabi, Multaqa, 11, 127-34.
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8 Family law and succession

1. Marriage

A sanctified social and legal institution, marriage (ntkah) was seen in Islam
as the cornerstone of social order and communal harmony, for as an
institution it simultaneously regulated sexual, moral and familial relation-
ships.! In quasi-legal literature, its goals were said to have been preserva-
tion of pedigree and sexual fulfillment for both men and women. Since the
only conceivable way of bringing children into this world and of raising
them properly was through marriage, and since sexuality was equally
inconceivable outside a lawful framework (which included lawful concu-
binage), the marriage institution thus became key to maintaining social
harmony, the cornerstone of the entire Islamic order.? Yet, in strictly legal
terms, marriage as ntkah was a contract with a narrow scope, one that did
not pretend to regulate the entirety of relationships that normally existed
within marital life. Reduced to its essential contractual components —
which make up the entirety of juristic formal discourse — the nikah con-
tract excluded what we might call the elements of companionate marriage
(as widely defined),” and limited itself to regulating, in strictly contractual
ways, only those aspects of the matrimonial institution that pertained to
the lease of services.

Together with habitual infractions of the law and illicit violence, sex-
uality outside marriage (zina) is regarded as the primary cause of social
discord, to be avoided at virtually any cost.* Fornication and adultery,
both subsumed under zina, thus do not merely constitute the diametrical
moral and logical opposites of marriage, but stand vis-a-vis this institution

! [On nikah, see Misri, Reliance, 508-53; Ibn Rushd, Distinguished Furist’s Primer, 1, 473-546.]
See the commentary of Mawardi, Hawi, IX, 3-7.

For such discourse as may bear on non-contractual relationships of marriage, see Nasa’i,
Ishrat al-Nis@, 86—92, 300-02, and passim.

This being reflected in the severity of punishment as compared to the punishment of other
infractions also belonging to the same /Audiid class. See Ibn Muflih, Furi‘, VI, 56; Jawzi,
Ahkam, 77-82 and chapter 10, section 2, below.
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272 The law: an outline

as mutually exclusive.’ Nor is this exclusivity limited to the logical and the
moral, for the law consciously sets out to combat zina through marriage.
This explains, for instance, the juristic stance which upholds marriage
to be wholly obligatory in the case of individuals whose sexual desires are
uncontrollable or nearly so.° In such cases, failure to marry entails a sort of
sin (ithm), to be punished in the Hereafter. However, for those with
average sex drive, marriage is deemed recommended, and indeed for
those incapable of marriage — due to an infirmity or to marked disinclina-
tion toward it — it is deemed outright reprehensible. This relativist stance,
characteristically and interchangeably comprising the moral and the legal,
reflects a great deal of sensitivity toward differences among social persons,
differences that need to be individually dealt with through commensurate
legal mechanisms. But whatever type of control is called for, it is intended
to serve a single, ultimate imperative: social harmony.

In an effort to bolster this harmony, marriage becomes regulated and
delimited by a network of rules, at the forefront of which stands the
concept of a permanent contract.” Grounding marriage in contract guar-
antees the permanency of rights and obligations, a substantive perma-
nency that conduces to the stability of the social order. And like this
substantive permanency, contractual permanency serves to fortify this
stability. For, among other things, anything short of a permanent contract
will perforce entail a temporary arrangement that might, in turn, constitute
zina.® Falling into this category is the Twelver-Shi‘ite muz‘a marriage
which is characterized by its fixed duration expressed in terms of (for
instance) months, seasons or the duration of a sojourn. Several early
legists admitted it, but Sunnite Islam soon came to reject it altogether
during and after the first/seventh century.’

Marriage, then, rests on an indefinite contract that may be written or
oral, but in all cases must involve at least two contracting parties, two
witnesses, and a guardian.'® The foundational elements (arkan) necessary

> Jawzi, Ahkam, 89.

S See Kasani, Bada’is, 111, 311-17, for a detailed discussion of various juristic positions on
the obligatory or recommended character of marriage. See also Ibn Qudama, Mughni,
VII, 334-37.

Kasani, Bada, 111, 465, 479. Avoiding temporary contractual arrangement at any cost
led some jurists, mainly the Hanbalites, to outlaw any marriage contract in which the
husband has harbored the intention of terminating his marriage prior to entering it. The
Shafiites considered it repugnant.

However, a valid marriage contract in which a duration is stipulated continues to hold;
only the stipulation is nullified. See Sahntn, Mudawwana, 11, 130.

Tasi, Khilaf, 11, 179—-80. On the practice of muz‘a marriage in modern Iran, see Haeri, Law
of Desire.

19 Ibn Qudama, Mughni, VII, 337.
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to effect a valid marriage must involve a language (sigha) of offer by one
party and acceptance by the other.'! The guardian represents the woman
in concluding the contract, and the witnesses attest to it as a legal fact, but
their function is also to advertise that fact in society so as to preclude any
suspicion of zind.'*> The witnesses thus fulfill the requirement of social
sanction, since it is this sanction that marks the difference between secre-
tive, illicit acts and lawful behavior.

The language of offer and acceptance generated detailed juristic dis-
cussions, as divergent customary practices posed for judges and legists
alike questions that intersected the languages of the social and the legal. In
other words, their mission consisted of the effort of sorting out the
language that, in its widest definition, could be accepted as formulas
befitting contractual agreements. The Hanafites permitted the widest
linguistic latitude, accepting such metaphorical terms as “gifting” (kiba),
selling and “surrendering ownership” (zamlik). The Shafi‘ites, Hanbalites
and Twelver-Shi‘ites adopted a more literal and formal approach, reject-
ing such terms and confining the language of offer and acceptance to the
terms nikah, tazwij and their derivatives.'* Their rejection was based on
the argument that the marriage contract does not involve gifting, nor does
it amount to a sale or surrendering of ownership (viz., of the woman), but
rather it is an act whereby two persons are brought, fitted or paired
together (zalfig; damm) due to the suitability (mul@®ama) of one to the
other.'® This “fitting or pairing together,” they argued, is wholly incon-
sistent with gifting and “taking ownership,” since the “owner” (with a
distinct reference to slavery) can never stand with that which is “owned”
in such a relationship of pairing.

Although it was normative that the offer be made by the man, some
jurists permitted the woman’s guardian to do so. The Hanafites deemed
the offer to be the first statement pronounced, even though it might also
take on the form of acceptance.'® Whatever the terms accepted by each
school, they all had to entail clear offer and acceptance of entering into a
marriage contract. Certain linguistic formulas — such as the past tense of
the Arabic verb — were preferred, because this tense indicated finality and
thus less ambiguity in conveying readiness for commitment. But clarity of

1 See previous chapter, section 1; [and Misri, Reliance, 517-23; Ibn Rushd, Distinguished
Furist’s Primer, 11, 3-58; Marghinani, Hidaya, 1, 475-78].

12 Tbn al-Humam, Sharh, 111, 199; Ibn Qudama, Mughni, VII, 434-35; Ibn Abi Shayba,

Musannaf, 111, 484.

Tazwij, having the connotation of “pairing off,” technically means “marrying.”

4 Shams al-Din Ibn Qudama, Sharh, VII, 370-71; Tus1, Khilaf, 11, 157.

!> Ibn al-Humam, Sharh, 111, 193; Mawardi, Hawi, IX, 152; Hisni, Kifaya, 11, 36.

16 See previous chapter, section 1, i, b. Cf. Shams al-Din Ibn Qudama, Sharh, VII, 375-76.

13

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:52:54 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.010
Cambridge Books Online © Cambridge University Press, 2014




274 The law: an outline

intent was the desideratum, whatever its means of expression. Even
silence, in the case of acceptance, was deemed sufficient if in a context
in which refusal would have evoked a clear reaction.”

Either of the two contracting parties could be represented by a person
acting on his/her behalf as a legally empowered agent (wakil). But this was
to be distinguished from the guardian (wali) who, in the doctrine of most
jurists, was a constituent element of the contract and who was normally,
but not always, the father of the woman. The agent qua agent was not a
guardian. The Hanafites were alone in permitting a free woman, who is
compos mentis and who has reached the age of majority, to conclude her
own marriage contract without a guardian.'® The Twelver-Shi‘ites largely
shared the Hanafite doctrine, but some of their jurists added the condition
that the woman, in order to enjoy this right, could not be a virgin (i.e., she
must previously have been married).'? In the case of minors or mentally
infirm individuals, a guardian acting on their behalf was mandatory. On
this all schools agreed, but the Malikites, Shafi‘ites and Hanbalites
required a guardian to represent every woman, even those who were
free, compos mentis and of legal age.?°

The Hanbalites, moreover, bestow on the father-guardian extensive
rights, thereby allocating significant weight to the collective family inter-
ests he represents.?! In their doctrine, he is permitted to act unilaterally,
without the approval of the charge (except in the case of a previously
married woman [thayyib] whose explicit approval is required according
to all jurists of all schools).?? Yet, when the guardian exercises such a right
over a virgin ward who has come of age, he — especially the father®® — is
limited by a number of conditions that must be fulfilled for his guardian-
ship to survive the quashing of the court. First, there cannot be any
apparent discord between the woman and her guardian, for the presence
of such a discord is sufficient grounds to annul his competence to marry
her off without her permission. Second, the guardian must ensure that the
prospective husband be compatible (kaf; kafu’) in every relevant way,

7 Ibn Qudama, Mughni, VII, 386-87.

18 Marghinani, Hidaya, 1, 196; Halabi, Multaqa, 1, 243; [Marghinani, Hidaya, 1, 491].

9 Tasi, Khilaf, 11, 140. 2 Maqdisi, ‘Udda, 354—-60; Nawawi, Rawda, V, 397.

2! Ibn al-Lahham, Qawa4d, 24; Tbn Qudama, Mughni, VII, 346.

22 Tbn Qudama, Mughni, VII, 386; Shams al-Din Ibn Qudama, Sharh, VII, 389. Strictly
speaking, thayyib is a woman who has lost her virginity, the assumption being that
normally this happens by virtue of her having been married. However, all other means
leading to loss of virginity, including rape and zind, are also causes that engender this
status. A woman who is not a thayyib is bikr.

In the absence of a father, the paternal grandfather, then the paternal uncle, then the
paternal uncle’s son, etc. The hierarchy follows that employed in the rules of inheritance
(mirazh). In the absence of all these relations, the gadr must undertake this role.

23

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:52:54 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.010
Cambridge Books Online © Cambridge University Press, 2014




Family law and succession 275

compatibility being defined in terms of socio-economic status and per-
sonal suitability, i.e., his personality and attitudes should in no way cause
her any harm, and, nzer alia, he should be “neither old nor blind.”?* (The
Twelver-Shi‘ites limit compatibility to the husband’s competence to sup-
port his wife [nafaga] and his sharing with her the same religious creed.
Accordingly, they permit the marriage of a slave to a free woman.)*
Finally, the guardian must secure for his charge not only an amount of
dower befitting her status but also a prospective husband having the
means to pay any delayed dower.?®

In sum, a guardian was regarded by the majority of jurists as a necessary
component of the marriage contract. Except for the Hanbalites,?” all
schools insisted on the need for the guardian to secure the approval of
the bride, thus creating what they termed wilayar musharaka, namely, a
“guardian-partnership,” whereby the woman and her guardian function
as partners in deciding on the marriage.”® The guardian thus had to heed
even the most subtle signs of disapproval exhibited by the woman, for
there was not supposed to be any form of coercion®® — itself grounds for
seeking annulment of marriage at court. In social reality, however, while
this partnership was constituted by the father/guardian and the woman/
daughter/charge, they were simply the formal legal actors through whom
various family members channeled their opinions and feelings about the
proposed marriage, including the mother, brothers and sisters, uncles and
aunts, cousins and friends. Typically, the guardian/father represented the
interests of the family as a social collectivity, whose priorities were dictated
by an acute sense of social status and honor. The woman/charge, on the
other hand, represented her own interest, which at the same time coin-
cided with the interest of the group in her own well-being. Thus, the
conflation and reconciliation of the interests of the two groups, repre-
sented formally by two individuals, were designed to secure the collective
well-being of the family at large, including its daughters.

2% On the concept of kaf@a, see Ziadeh, “Equality,” 503—17; Bravmann, Spirizual Background,
301-10; [Misri, Reliance, 523—24; Marghinani, Hidaya, 1, 500-04; Ibn Rushd, Distinguished
Furist’s Primer, 11, 17 f£.].

25 Tasi, Khilaf, 11, 149-50.

26 Sahniin, Mudawwana, 11, 105-07, 113-15; Halabi, Multaqa, 1, 246. Cf. Nawawi, Rawda,
V, 426.

27 Ibn Qudama, Mughni, VII, 353. But Shams al-Din Ibn Qudama, Sharh, VII, 378-79,

speaks of division in the ranks of the school over this matter.

Or “wilgyat sharika,” contrary to wilayar istibdad where the permission of the ward is not

taken. Kasani, Bada', III, 358-59; Tusi, Khlaf, 11, 140. [On guardians in general, see

Misri, Reliance, 518-23; Marghinani, Hidaya, I, 491-500; Ibn Rushd, Distinguished Furist’s

Primer, II, 8-19.]

2% Marghinani, Hidaya, 1, 197; Kasani, Bad@’i, 111, 360-65; [Marghinani, Hidaya, I, 492].
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Marriage was not an individualistic venture but a family matter. Even the
Hanafites deemed guardianship socially — though not legally — a necessary
symbolic gesture since the presence of a guardian was a matter of prevailing
custom and a norm that pervaded the very fabric of society. The distin-
guished Hanafite jurist Marghinani explained that this norm arose out of
the social need to avert a situation in which women embarking on such a
venture without male-relative representation might be seen as insolent and
impudent (waqaha).’® The Shafitites and Malikites in particular held that a
male guardian was indispensable for the validity of the marriage qua con-
tract.>’ Some reasoned that all contractual transactions, including mar-
riage, fall within the domain of public affairs, a male province where women
are not fit to engage. But the argument does not hold water by the very
standards set by both juristic theory and socio-juridical practice, for women
did enjoy rights equal to those of men when it came to engaging in trade,
partnership, and investing in real property, as well as nearly every sort of
commercial activity involving the private and public spheres. What is more,
these were rights that women exercised fully.?> Thus, we would do well to
think of mandated marriage guardianship in terms of ensuring conformity
to a sexual and social morality that set the priorities governing both social
status and the well-being of the community.

We have already noted the moral significance of attesting to the marriage.
Two male witnesses or one male and two female witnesses constituted the
minimum requirement for the validity of the contract, but ultimately ful-
filled the purpose of advertising the marriage as well. This explains the
Malikite preference for the marriage contract being concluded in the mos-
que, since such a locale represented a public arena where most communal
activities took place.>®> This may also explain why Malik, the Twelver-
Shi‘ites and a number of other scholars did not consider the witnesses
integral to the validity of the contract if knowledge of the marriage were
truly made public.’>* The witnesses were thus deemed representatives of the
community at large, representatives who attested to the fact that the mar-
riage had come into existence and that no zia was involved. The witnesses
were generally required to be free persons, compos mentis, and of majority
age. Slaves and non-Muslims could not attest to Muslim marriages,

30 Marghinani, Hidaya, I, 196. See also Ibn al-Humam, Sharh, 111, 257; [Marghinani,
Hidaya, 1, 491].

31 Mawardi, Hawr, IX, 148. 32 See chapter 4, section 5, above.

3 Hattab, Mawahib, 111, 408; Ibn al-Humam, Sharh, 111, 199. Malik does not consider the
witnesses integral to the validity of the contract if knowledge of the marriage was made
public. See also Kasani, Bada’, 111, 390-93; [Misri, Reliance, 518; Marghinani, Hidaya, I,
476 f.; Ibn Rushd, Diszinguished Jurist’s Primer, 11, 19 £.].

34 Kasani, Bada’i, 111, 390-93; Tsi, Khilaf, 11, 145.
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although Abu Hanifa and Aba Yusuf did accept non-Muslims (those who
had attained majority and who were free and compos mentis) as witnesses to
marriages between a Muslim man and a non-Muslim woman.>> Nor did
the Hanafites require the witnesses to be upright (‘adl), contrary to the
Malikites, Shafiites and Hanbalites.>®

A prominent feature of marriage was the dower (mahr), paid by the
husband to the wife, which was normally divided into two parts, immedi-
ate and delayed, but could also be paid in yearly installments.?’
Immediate dower, paid upon conclusion of the contract, remained the
wife’s property throughout the marriage, and she was not obliged to spend
it on anything or anyone other than herself, not even her children (who
were, in full measure, the responsibility of the father). The delayed dower
was normally stipulated as protection, becoming due to the wife from the
husband if he repudiated her through talag or if either of them died. If
repudiation took place before the marriage was consummated, then she
would be entitled to half of the dower. Except for the Hanafites, all schools
permitted payment of dower in the form of usufruct, such as rent on a
particular real property or (the value of) agricultural produce.®

The dower may not be stipulated in the marriage contract, “nor is it the
point of marriage,”>° but both theory and practice required that it be paid.
The Hanafites were alone in regarding the contract invalid when no dower
was stipulated,*® but the other schools — while admitting the validity and
effectiveness of dowerless contracts — demanded that it be paid whether or
not it was stipulated. When not stipulated, it became due to the wife in an
amount appropriate to her status (mahr al-mithl; defined by the court
in terms of her personal and physical attributes, her character, and her
familial, social and material status before marriage).*' If a smaller dower —
i.e., less than that to which her overall status entitled her — was stipulated,
the stipulation might be invalidated and an appropriate dower imposed.*

As is well known, Islamic law permits a free man to marry up to four
wives, and a male slave up to two wives (except for the Malikites who
allowed him four).*> However, with the notable exception of Dawad

3> Tbn al-Humam, Sharh, 111, 203.  >° Ibid., 111, 201; Hattab, Mawahib, 111, 408.

37 See, e.g., Watha’iq al-Mahakim al-Shariyya al-Misriyya, 1, 203, 224, 225.

38 <Ayni, Binaya, V, 137; Hisni, Kifaya, 11, 64. For historical practice, see Rapoport, Marriage, 15.

39 Ayni, Bindya, V, 131; Kasani, Bada’i‘, 11, 484; Hattab, Mawahib, 111, 421.

40" See Kasani, Bada’i, 111, 480-81; but also see Sarakhsi, Mabsit, V, 62-63.

41 Sahniin, Mudawwana, 11, 147; Ibn al-Hajib, Fami‘, 280; Hisni, Kifaya, II, 60-64.

42 ‘Ayni, Bindya, V, 137; [Misti, Reliance, 533-36; Marghinani, Hidaya, 1, 507-28; Ibn
Rushd, Distinguished Furist’s Primer, 11, 20-36].

43 Sahnin, Mudawwana, 11, 132-33; Mawardi, Hawi, IX, 193; Ibn Qudama, Mughni, VII,
436-37.
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b. Khalaf al-Zahiri (whose school died out), the jurists agreed that monog-
amy was preferable.**

Marriage to one’s female ascendants and descendants, one’s sister’s
and brother’s ascendants and descendants, one’s paternal and maternal
aunts, and the ascendants’ aunts was forbidden. If a man engaged in
polygamy, he had to abide by a further list of prohibited relations, who
included the following: any of his wives’ mothers, sisters, aunts, grand-
mothers, grandmothers’ daughters how low so ever, and daughters of her
sons how low so ever.?’ (The Twelver-Shi‘ites, however, permitted mar-
riage to the wives’ paternal and maternal aunts.)*® Furthermore, a mar-
riage was not permitted between a man and a woman who “suckled from
the same breast,” and this impediment extended to relatives too. It was
thus forbidden to marry the sister of one’s foster-mother.*” All schools
deemed marriage to be valid between a Muslim man and a woman of the
People of the Book, except some Twelver-Shi‘ite jurists who forbade such
a marriage categorically.*®

Integral to the marriage contract is a set of operative conditions,
whether specified in the contract itself or not. Taken for granted are
terms requiring cohabitation, sexual intercourse, and the wife’s rights to
financial and material support. Other conditions that may validly be
stipulated in the contract are, for instance, an increase in dower or support
over and above the amount proper to the wife and her status; or, the wife
may stipulate that there will be no change of matrimonial residence or that
she will not be forced to relocate to another city or town.*’

Stipulating an invalid condition in the marriage contract does not, in
Hanafite doctrine, nullify the contract; only the condition itself would be
regarded as void. The Malikites void such contracts before consummation of
the marriage, but not subsequently, whereas the Shafi‘ites and Hanbalites
void only conditions deemed harmful to marriage, such as the stipulation that
no dower shall be paid; that sexual intercourse between husband and wife be
limited to, say, once a year; or that they will not inherit from each other.>°

Mutual sexual enjoyment is mandatory in that both spouses must make
themselves available for the sexual pleasure of the other;>! the husband,

44 Tasi, Khilaf, 11, 326; [Misti, Reliance, 530; Marghinani, Hidaya, I, 485-86; Ibn Rushd,
Distinguished Furist’s Primer, 11, 47].

45 Marghinani, Hidaya, I, 191-92; [Marghinani, Hidaya, I, 480-81].

46 Tasi, Khilaf, 11, 160. %7 Ibid., 11, 163.

48 Ibid., 11, 166; [Misti, Reliance, 527-30; Marghinani, Hidaya, I, 478-89; Ibn Rushd,
Distinguished Furist’s Primer, 11, 37-58].

19 Ibn Qudama, Mughni, V1L, 448.  >° Ibid., VII, 450-52.

51 Kasani, Bad@is, 111, 614-15. On the Malikite judicial definition of harm resulting from
sexual deprivation, see Powers, “Four Cases,” 398 f.
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however, has more extensive rights in this respect than his wife, who has
the right to have sex with him at least once every four months.’?> Mutual
also is the right of one to inherit from the other insofar as their shares are
determined by the pool of living eligible heirs.”> But the wife, like her
husband, maintains an independent financial status throughout the mar-
riage. Any inheritance or gift she may receive before or during the
marriage remains hers exclusively, and so does her dower and all property
that accrues to her.’* Marriage does not create community property. For
her obligations within the matrimonial home, she receives maintenance
(including food, shelter, clothing, and sometimes cash) which must be
equal to that to which she had been accustomed, or of a standard at least
befitting a woman of her status, before marriage. As in the case of dower,
she is under no obligation to spend any of this support or any portion of her
own property on others, including her own children whose needs are, in
their entirety, looked after by the father. If the husband does not fulfill his
obligations toward his wife or children (due, zer alia, to negligence,
insolvency or abandonment), the wife can sue for child and/or spousal
maintenance.”® Ordinarily, the husband’s assets, if there are any, are sold
by the gadrin order to pay the costs of such maintenance, and in the absence
of assets the gadr will direct the wife to borrow against her husband’s
credit.’® This protection afforded to Muslim women perhaps explains, in
part, why independent property ownership was historically so widespread
and extensive among them. They invested in real estate, went into business
ventures with relatives and non-relatives, and often sued (on these and
other matters), and won suits against, husbands, brothers and others.”’
Wives who have insolvent husbands from whom financial support is
impossible to obtain can petition the court for an irrevocable dissolution

>2 This being reasoned on the grounds that i@ (see below) requires, insofar as the woman’s

rights are concerned, the resumption of sexual intercourse after a minimum period of four

months. See Najdi, Hashiya, VI, 437. Cf. Ttsi, Khilaf, 11, 185, to the effect that an

impotent husband has one year to resume sexual relations, failing which the wife can

petition for dissolution of the marriage. [Also cf. Misr1, Reliance, 525 f.]

See section 6, below. % See further on this chapter 4, section 5, above.

%5 [Mist, Reliance, 542—47; Ton Rushd, Distinguished Furist’s Primer, 11, 63-65.]

¢ For exceptions in the Malikite doctrine, see Sahntin, Mudawwana, II, 181-82.

7 Summing up important scholarship on this matter, A. Moors writes that women’s
“involvement in property deals was considerable. In Aleppo, for instance, women con-
stituted one-third of the dealers in commercial real estate, and one-third of these women
were buyers; also, more than one-third of the founders of religious endowments were
women. Within the family, the majority of women were buyers, whereas most men were
sellers, resulting in family shares in houses moving from men to women. More generally,
the fact that women were involved in from 40 percent (in Kayseri) to 63 percent (in
Aleppo) of all property sales points to their widespread access to property.” Moors,
“Debating,” 146-47.
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of the marriage, a judicial order known as zafrig (lit. to separate the spouses
from each other). Likewise, this order may be obtained if her husband has
not availed himself once every four months of her bed. Sexual grounds for
tafriq are also constituted by the husband’s absence for more than six
months, unless he produces evidence (bayyina) to show that his return
within the period in question was impossible.®

2. Talaq

Divorce in modern Western law finds no exact parallel in figh. The latter
produced a variety of forms of marital dissolution that are qualitatively
distinct from each other. Furthermore, these forms acquired a juristically
discursive ordering that was not necessarily matched by practices on the
ground. We have as yet no empirical means to measure which form of
dissolution was more widespread, when and where (not to mention why).
The term “divorce” has thus far been used to characterize ralag, a form
of dissolution entirely emanating from the will and action of the husband.
Thus, assigning the term “divorce” to mean taldg unduly predetermines
a paradigmatic meaning of what divorce represents in Islam. Yet, there
is nothing compelling in this assignment, not even the fact that raldg
is at times discussed by jurists in the opening sections of chapters on
matrimonial dissolution (although several influential works begin by dis-
cussing other forms).’® Furthermore, the unilateral nature of zaldq has
never been a feature in modern Western laws of divorce, rendering the
term “divorce” highly equivocal and useless for our purposes here.

In a patriarchal society where men, not women, initiate marriage, the
husband’s rights in dissolution (zalag) generally receive, as earlier noted,
first attention. Talag, in other words, is one form of repudiation — among
others — that is the husband’s exclusive right. The husband, and only the
husband (or his proxy), can effect it, provided he is compos mentis, chooses
to do so freely, and has attained the age of majority. In other words,
repudiation by minors, and by individuals under coercion or undue
duress,®® is not deemed valid or effective. Nor is repudiation by the insane
and anyone whose mental faculty has been temporarily impaired by a

>8 Exceptions permitting a period of absence longer than six months are military service and
pilgrimage. Najdi, Hashiya, VI, 437-38.

59 See Appendix A, as well as Shirazi, Muhadhdhab, IV, 253, 277; Buhuti, Kashshaf, 229,
249; Najdi, Hashiya,, V1, 459, 482; Hattab, Mawahib, IV, 18; [for raldg in general, see
Marghinani, Hidaya, 1, 557-614; Misri, Reliance, 554-77; Ibn Rushd, Distinguished
Furist’s Primer, 11, 71-120].

50 Mild coercion that does not justify bowing to pressure is deemed insufficient to invalidate
an act of repudiation. See Shirazi, Muhadhdhab, IV, 278.
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narcotic or medicinal substance. The Shafi‘ites and some Hanafites also
subsume intoxicants under the causes of “temporary insanity,” but the
Hanbalites and Malikites — apparently motivated by a more stern attitude
against the consumption of inebriants — deem effective any raldg pro-
nounced under the influence of alcohol.®® Extreme anger that causes
drastic behavioral changes in one’s character is also seen as rendering
talag ineffective. Ineffective too is deemed the utterance of repudiation by
mistake, although the Hanafites uphold the contrary. Their position
hinges on the argument that there is no objective means of determining
mistake; hence, they hold the view that exonerating someone who claims
to have made a mistake but who in fact had repudiated his wife with full
intent — yet then wished to retract — would likely open the door for
abuses.

The terms used to effect raldg may at times be unequivocal and clear
(e.g., when employing the verbal form of 7. L. Q.) but at others ambiguous
(e.g., when using one colloquial formula or another indicating such mean-
ings as “go!” or “I want you to go,” etc.). Unambiguous language (sarih) is
sufficient to effect zalag repudiation without the need for showing inten-
tion, as linguistic clarity ipso facto both comprises and reveals intention.®>
Ambiguous language (kina’7), on the other hand, is deemed to have no
legal effect without also showing intention, as equivocal language may
bear meanings having nothing to do with repudiation. A kina@’7 term may
nevertheless become conventionally used in a region or locale exclusively
to designate zaldg, in which case it will be treated as sarih.®*

A man may repudiate his wife in either of two ways: one through a
succession of three utterances of ralag, each made during a phase of purity
from menstruation; the other through making three such utterances at
once. The former type is known as revocable taldg (or minor separation;
al-bayniina al-sughra), since the first and second pronunciations may be
withdrawn, in which case marriage resumes without the need for any legal
action. Irrevocable, three-in-one zalag (leading to al-baynina al-kubra or
major separation), however, terminates the contract once and for all.
Once marriage is terminated, resumption of the marital relationship
by the same couple requires the woman first to remarry another man,
which marriage must be consummated and then dissolved. In other
words, no man can remarry his wife after repudiating her unless another

5! Ibn ‘Abidin, Hashiya, 111, 240—41; Shirazi, Muhadhdhab, IV, 277-18.

Ibn ‘Abidin, Hashiya, 111, 241-42. Cf. Ibn Qudama, Mughni, VIII, 254-62.

Halabi, Multaqa, 1, 263. On intention, see chapter 6, section 2, above.

Mawardi, Hawi, X, 150-51; [Misr1, Reliance, 559—-60; Marghinani, Hidaya, I, 569-85;
Ibn Rushd, Distinguished Jurist’s Primer, 11, 88-97].
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consummated marriage, to another man, has first been undertaken. In a
society where sexual honor is paramount, such an intervening marriage
constitutes a powerful deterrent to men who might rush into repudiating
marriages they otherwise want to keep. The message the jurists wished to
urge upon men was that they should not resort to talag unless there is a
compelling cause, and even when such a cause appears to exist, they
should proceed with caution. This is why the so-called triple-zalag is
deemed bid‘a talag, a reprehensible form, whereas the revocable talag is
viewed with relative favor as it only allows the man to effect final talag after
having contemplated it for three months. Furthermore, the moral-legal
restrictions on the husband’s taldg are expressed through assigning the
legal value of “unlawful” or “reprehensible” to repudiations not motivated
by a compelling cause such as the impossibility of cohabitation due to
protracted and irreconcilable conflict.

These legal and moral limitations placed on talag are largely equivalent to
the formal laws that modern Muslim states are currently imposing on men
with a view to confining their freedom to dissolve marriages. For while
women in Islamic law are invariably required to produce arguments as to
why they wish to be released from their marriages, men are not so queried as
to their motives. The pre-modern jurists reasoned that obliging men to
produce, presumably in a court of law, reasons for repudiating their wives
might expose family secrets and affairs to public scrutiny that would ulti-
mately hurt the reputation of the wife far more than that of the husband.®’
This consideration, they argued, is to be coupled with the inextricable
difficulties involved in determining the real causes of dispute in marriage.
But more important was the consideration that husbands were generally seen
as having no interest in repudiating their wives without a good cause because
they were the ones that stood to lose most from marital dissolution through
talag: They had to bear the burden of paying the delayed dower, the alimony
(mut‘a),® and costs of child custody. These costs appear to have constituted
a sufficient deterrent that gave rise to the operative assumption that when
husbands repudiate their wives, they have good reasons for doing so.%”

A husband can repudiate his wife by proxy,®® a right that he can delegate
to the wife herself, enabling her to dissolve her marriage on his behalf.

%5 The woman’s right to divorce her husband in a court of law (usually through khul) was
seen as less damaging to the reputation of the husband since bringing the faults of men to
the public sphere was not as sensitive as bringing to light the faults of women. For kAul‘,
see next section.

6 For various juristic views on muza, see Sarakhsi, Mabsut, VI, 61-70; [Misr1, Reliance, 536;
Ibn Rushd, Distinguished Furist’s Primer, 11, 117-18].

7 Further on this, see chapter 4, section 5, above.

8 On assigning agents, see chapter 7, section 8, above.
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This delegation of powers may be terminable (zalaq tawkil) or irrevocable
(talaq al-tafwid). The former is accomplished by means of agency
(wakala), which permits the husband to terminate the powers of the
agent before acting on his behalf in ending the marriage.®® In zafwid,
however, the powers bestowed on the agent cannot be withdrawn, and
are terminated by operation of the law only after repudiation has been
effected by the agent. The chief difference between the two forms is the
addition of such conditionals as “if you wish” to the language of tafwid,
conditionals that still assign repudiation powers without depriving the
husband of the same powers.”’ The instrument of rafwid was useful,
among other things, for wives who secured it as a valid condition in their
marriage contract. Tafwid, therefore, was an equalizer, giving men and
women the same rights to zalag.

Every ralag within a consummated marriage entails an obligation on the
wife’s part to observe the so-called “waiting period” (%dda), the length of
which is three menstrual periods. Other circumstances likewise require
the wife to observe %dda, including lian,’! judicial and contractual dis-
solution, "2 or the death of the husband. In the case of the husband’s death,
the waiting period becomes mandatory even if the marriage was not
consummated. The %dda of a pregnant woman extends until delivery,
while the 9dda of a woman whose husband has died must be observed for
four months and ten days after his death. Slave women need observe only
half of this period.””

3. Khul:

Another form of marital dissolution, apparently more widespread than
ralag,” is khul.” “If a woman dislikes her husband due to his ugly
appearance or as a result of discord between the two, and she fears failure
to fulfill her [marital] duties toward him, she may rid herself of him for
consideration. But even though she may not dislike anything [about him],
and they amicably agree to separate [through kAulq] without a reason, it is

%9 Marghinani, Hidaya, 1, 243; [Marghinani, Hidaya, 1, 601].

7° Tbn Qudama, Mughni, VIIL, 287-88; [Misti, Reliance, 557; Marghinani, Hidaya, I, 593-605].

See chapter 10, section 2, ii, below.

The first arising from the gadi’s pronouncement, the second by virtue of khul‘. See the

section on khul‘, below.

3 Halabi, Multaga, I, 290-92; [on ddas, see Mist1, Reliance, 566—71; Ibn Rushd, Distinguished
Furist’s Primer, 11, 106-17].

74 See Tucker, “Revisiting Reform,” 11. Rapoport, Marriage, 4; Marcus, Middle East, 205-06;
Jennings, “Women,” 82-87; Ivanova, “Divorce”; Zilfi, “We Don’t Get Along,” 272, and
sources cited in n. 22.

7> [Mistd, Reliance, 562—63; Ibn Rushd, Distinguished Furist’s Primer, 11, 79-84.]
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also permissible.””® Yet, despite this legal permissibility, the jurists are
unanimous in their view that it is morally reprehensible to dissolve a
marriage for no compelling reason.”” Thus khul is classified by many
jurists into three types: permissible (arising out of discord), reprehensible
(without a compelling cause) and forbidden. The forbidden type is one
that arose out of a situation where a husband deliberately oppressed his
wife with a view to accomplishing dissolution of the marriage through
khul and still be compensated for it.”® If such an ambition is proven in a
court of law, the dissolution would still took effect, but the husband’s
compensation would be forfeit.”®

Khul“ is an offer made to the husband by the wife in respect of marital
dissolution, and accompanied by some material consideration. If the
husband accepts the offer, he will then repudiate his wife once, considered
to be an irrevocable utterance (b@’in). The finality of the single utterance
stems from the fact that payment renders the repudiation contractual,®®
thus making the acceptance of the offer binding upon conclusion of the
session — which is not the case in unilateral, non-contractual talag. The
unilateral nature of zaldq also leads to another difference in the opinion of
many jurists, namely, that khul constitutes faskh (dissolution), not ralag.
The ralaq is said to annul the effects (athar) of the marriage contract,
whereas khul annuls the contract itself.®! This explains why remarriage
between the repudiated spouses is possible in kkzul without the require-
ment of an intermediary consummated marriage to another man, whereas
remarriage following raldg does require it.** An intermediate marriage is
intended to deter whimsical and capricious husbands from repudiating
their wives unilaterally, whereas this need does not apply in mutually
consensual khul‘.

The juristic presumption is that while zalag is usually precipitated by the
wife’s irregular behavior (nushiiz), khulis caused by that of the husband,
in which case, at least according to the Hanafites, it is reprehensible for
him to receive any consideration.®> The majority of jurists seem to relate
nushiz to sexual inaccessibility of the wife, although the husband can be
subject to the charge of nushiiz as well.®* A wife’s “leaving the matrimonial
residence without his permission” constitutes nushiiz; however, its juristic

7% Shirazi, Muhadhdhab, IV, 253-54. Similarly, see the Hanafite ‘Ayni, Binaya, V, 506;
Jawzi, Ahkam, 92.

" Tbn Muftah, Sharh, V, 383. " Buhati, Kashshaf, V, 230-31.

79 Marghinani, Hidaya, 11, 14.  %° Najdi, Hashiya, VI, 465.

8! Tbn Rajab, Qawa<d, 118. %> Sarakhsi, Mabsiiz, VI, 171-72; [Misti, Reliance, 563].

83 Marghinani, Hidaya, 11, 14.

“Nushiiz of the husband” (acknowledged in the Quran 4:128) figures prominently in juristic

discussions, albeit less so than that associated with the wife. See, e.g., Azhari, Zahir, 343.
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rationale is not the desire to keep women in seclusion but rather to make
them sexually available to their husbands. A necessity requiring women to
leave home does not, for instance, constitute “leaving without permis-
sion,” including such occasions as meeting daily needs (shopping for
food, etc.), attending to their own business interests,® consulting a juris-
consult, bringing suit in a court of law, etc.®® Refusal to perform domestic
chores, such as preparing food, cooking, baking, cleaning, washing, etc.,
does not constitute nushiiz “because these are not part of her contractual
duties, for all she is obligated to fulfill is (the husband’s right to) sexual
enjoyment.”%’

The husband’s inability to fulfill his marital duties also constitutes
nushiiz, in which case the great majority of jurists and schools require
the husband to grant his wife kAul/¢ without remuneration. It is reasoned
that the failure to deny the husband this remuneration would result in a
double injury to the wife.®® A fortiori, the husband would be deprived of
any remuneration if he is proved, in any manner, to have coerced (yukrih;
n. tkrah) his wife into seeking khul, including intentional withholding of
payments of marital alimony (nafaga).®® The jurists disagree, however,
with regard to a case in which the husband forces his adulterous wife to
request khul. Some espouse the view that he is entitled to financial
consideration by virtue of the fact that she was at fault, while others
deem it to be an unlawful coercion nonetheless.’® Be that as it may, the
great majority of jurists hold the view that the amount involved in khul‘,
even when the wife is at fault, should not exceed the amount of her
dower.”!

As a contract, khul‘ is constituted by five elements. The first is a
husband or his agent, while the second is a wife who is in possession of,
and able to pay, consideration, and who is competent to transact. For
example, a husband who repudiates his minor wife in response to her
request for kAul‘ (with the provision that the consideration be equal to her
dowry) will have effected the dissolution of the marriage without him
being entitled to any consideration. Her status as a minor renders her
incapable of lawfully possessing and, therefore, alienating property. The

85 On women leaving their homes to conduct business during the Mamlik period, see

Rapoport, Marriage, 35.

On the latter point in particular, see Peirce, Morality Tales, 153.

87 Shirazi, Muhadhdhab, IV, 236. % ‘Ayni, Binaya, V, 510-11.

89 Buhati, Kashshaf, V, 230.  °° Shirazi, Muhadhdhab, IV, 254.

°l Ayni, Bindya, V, 511. The general agreement on this principle probably stems from the
reliance on a well-nigh paradigmatic Zadith in which the Prophet permitted a woman to
leave her husband as long as she returned to him the garden/land he gave her as dowry. See
Hisni, Kifaya, I1, 79. See also Ibn Muftah, Sharh, V, 394-99.

86

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:52:54 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.010
Cambridge Books Online © Cambridge University Press, 2014




286 The law: an outline

third element is an intact marriage where no repudiation or separation of
any form has yet been effected. Fourth is consideration (49wad) equal to
the amount of dower, for “what is acceptable as dower is acceptable as
consideration in kAhul<”°?> The consideration may consist of: (a) actual
property or cash; (b) a debt owed by the husband to the wife (apparently a
common situation in many Muslim marriages);°° (c) a usufruct, including
her work/service in suckling their children for a specified duration; (d) a
non-existent object, such as “pearls in the sea” or “unripe fruits on a tree.”
In this regard, the jurists, except the Shafi‘ites, reasoned that, if stipulating
hypothetical conditions is permissible in zalaq (i.e., that it will take effect if
X or Y events take place), then it is likewise permissible in khul‘. The
Shafi‘ites, however, were logically consistent in their rejection of this last
form of consideration, since it entails excessive gharar, an uncertainty that
invalidates any contract. Finally, there is the fifth element, i.e., the con-
tractual language which consists of offer and acceptance, and which may
involve, as in talag, the use of clear (sarih) or ambiguous (kina’) terms.’*

4. Il and zihar

A Muslim husband who is compos mentis and sexually capable can take an
oath (Julf, gasam), if his wife is not nursing their child, to the effect that he
will abstain from having sexual intercourse with her for at least four
months.”” The language of the oath must be unequivocal (sarik) and
stated with a clear sense of purpose; otherwise, if it is ambiguous or
allusive (kina’) it must be accompanied by intent (niyya). The minimum
duration for slaves is two months. Should the period of 7@’ lapse without
resumption of sexual intercourse, the oath will have the force of a final
talag. Should, on the other hand, the husband resume intercourse with his
wife prior to the lapse of the “statutory” period, he will be obliged to
perform penance (kaffara). The latter penalty is imposed on the grounds
that the husband has caused his wife undue hardship by depriving her of
sexual enjoyment without having intended or succeeded in effecting the
dissolution of the marriage.®®

Associated with /@ is the oath of zihar, which a husband may pro-
nounce in any manner to the effect that his wife is as sexually forbidden to
him as any intimate part of his mother’s body, e.g., abdomen, thighs or

2 Hisni, Kifava, 11, 80.  °> Rapoport, Marriage, 25, 55.

Buhuti, Kashshaf, V, 229-32, 235-38.

Shashi, Hilya, VII, 135; Najdi, Hashiya, VI, 621-22; Ibn al-Hajib, Fam:*, 306-07; [on i,
see Misr1, Reliance, 565-66; Ibn Rushd, Diszinguished Jurist’s Primer, 11, 121-26].
Buhuti, Kashshaf, V, 379-80; Marghinani, Hidaya, 11, 13-14.
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lower back (zahr; hence zihar).°” The oath does not itself lead to dissolu-
tion of the marriage, but is deemed reprehensible, involving — if zalaq is not
effected”® — both the commission of a sin (to be punished in the Hereafter)
and doing penance before he can resume sexual relations with his wife.
Penance may take one of three alternative forms: (1) freeing a slave, and if
this is not within his means, then (2) fasting for two consecutive months,
or, barring this (e.g., for medical reasons), then (3) feeding sixty of the
poor for one day each.®’

S. Child custody and family maintenance

Mothers have an unqualified right to custody (kadana) over their minor
children.'®® Failing the availability of the mother, custody rights pass in
the following order of priority to: the mother’s mother, the father’s
mother, the father’s full sister, his half-sister on the mother’s side, the
maternal aunts, etc. The mother’s marriage to an ajnabi '°! is sufficient
cause for her to lose the right to custody, although this right is restored
upon dissolution of the marriage. Jurists differ as to the age at which the
mother’s custody over boys must terminate, seven or nine years being
generally the Hanafite position. At these ages, it is reasoned, children
become self-sufficient in terms of personal care, for they are assumed to
be able to eat on their own and wash by themselves. The Malikites,
however, extend the mother’s custody until majority for boys and mar-
riage for girls. The Hanbalites limit it to the first seven years for both sons
and daughters.

Even while having custody, the father is not permitted to take his minor
children to live in another town or locale, for this is seen as encroaching on
the rights of the mother. Only when the boys reach the “age of suffi-
ciency,” and girls the age of puberty, can he do so. Nor can the mother
take the children away to live in another locale, unless it is to her home
town (watan), i.e., where she lived before marriage. Upon the dissolution
of a marriage with her children’s father, she is under no compulsion to stay
where her married home was. However, her freedom to return to her
home town and family is entirely proscribed if that home town is part of
dar al-harb.***

97 Ibn al-Hajib, fami‘, 308-10; [Ibn Rushd, Distinguished Furist’s Primer, 11, 127-39].

98 Shashi, Hilya, VII, 172; but also see Sarakhsi, Mabsit, VI, 223-24.

9% Hisni, Kifaya, I1, 115; Marghinani, Hidaya, 11, 17-19; Ibn Qudama, Mughni, VIII, 574-77.
100 [Misr1, Reliance, 550-53; Ibn Rushd, Distinguished Furist’s Primer, 11, 66—67.]
In this context, an ajnabi is a man who is not a relative. In the context of contractual
obligations, the ajnabi is a third party.
102 Masili, Ikhtiyar, IV, 14-16. On dar al-harb, see chapter 11, below.
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Once the husband consummates the marriage, he owes his wife a duty
of support (nafaga).'®> The socio-economic status of the woman before
marriage is decisive in determining the level of nafaga a husband must
provide his wife, in terms ranging from the quality of food to that of
clothing and housing. If she had a servant/slave before marriage, he
must provide one at his own expense, as well as lodging that — in all
cases — affords privacy and is separate from his extended family. Some
jurists did not regard as relevant her status and material comfort before
marriage, and imposed on the husband the duty to provide his wife with a
servant if he is of a middle income, and two if he is more prosperous. Only
if he is poor is he absolved of this responsibility. Technically, according to
many jurists, the wife is entitled to own the substance (‘ayn) of her food
but not the usufruct (manfa‘a) of clothing and shelter. But in all cases, the
husband owes this support upon consummation of the marriage.'®* If
food is not supplied on a daily basis, he is to pay this expense to her once a
month. Support for her clothing (including soaps and beauty accesso-
ries) ' is to be paid once every six months. In addition, he is responsible
for providing support to her servants, for both food and clothing.

The wife is obliged neither to cook for the family nor to clean the home,
but she may choose to do so at her will and pleasure. If she chooses not to
do so, he must provide her, at his expense, with someone to cook and
clean. However, he is not obliged to cover medical expenses. Failure to
provide wifely support is grounds for the wife to petition the gadr for an
injunction to borrow against the husband’s estate. According to some
jurists, should she fail to turn to the court at the time he defaults, she
cannot claim any arrears.'°® These rules are, in their entirety, applicable
equally to Muslim and non-Muslim women, whether free or not.'®”

During their waiting period, women whose marriage was terminated
are also entitled to maintenance, unless they were at fault in the dissolu-
tion of marriage (e.g., for reasons of infidelity or apostasy). Fathers are
also responsible to provide maintenance to their young children, includ-
ing the payment for a wet nurse whose task it is to suckle the infant at its
mother’s domicile. A mother, therefore, is not obligated to nurse her child
unless a wet nurse cannot be found, or if the infant is refusing to suckle
from all but her. The Malikites, however, oblige the mother to nurse if she

193 Hisni, Kifaya, 11, 65; Ibn al-Humam, Sharh, IV, 385. Cf. Tasi, Khilaf, 11, 339-40 (nos.
56-57); [Misri, Reliance, 542—50; Ibn Rushd, Distinguished Furist’s Primer, 11, 63—66].

104 Tqst, Khilaf, 11, 327-28.

105 For a list of these items, see Nawawi, Rawda, VI, 459-60.

106 See, however, ibid., VI, 488.

197 asi, Khilaf, 11, 326, 329; Masili, Tkhayar, IV, 3-8; Nawawi, Rawda, VI, 449 ff., 486.
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comes from a lower social class,'® the assumption apparently being that
she is used to hard work.

The jurists discuss at length other types of support, the most important
of which is what might be called family support, owed by certain family
members toward others. Parents and grandparents have priority to receive
attention immediately after wife and children. If in need, parents are owed
support by their adult children, male and female. Stepmothers are to be
maintained by their husband’s son, and the maintenance of the son’s wife,
if in need, is the responsibility of her husband’s father.'®® Other family
members, whether agnates or cognates, are entitled to support from their
relatives if in need or if afflicted by a physical or mental infirmity that
prevents them from earning a living. The general rule for support in this
category is that those relatives who stand to inherit from the person in
need must offer support in proportion to the share of each in his or her
estate.''® Although the size of these shares cannot be exactly determined
until death, the idea is that those who stand to inherit the most should bear
the greater burden of support.

Finally, masters are under a legal obligation to provide nafaga to their
slaves. Should a master decline to provide maintenance, his or her slaves
are legally permitted to seek work and gain income sufficient to support
themselves. This allowance is significant, as it frees the slaves from pro-
viding services (manfa‘a) to the master or mistress during the time of
independent employment. If they should fail to find such employment,
then the master or mistress is compelled to sell them to one who can afford
their maintenance.!'! The master of a married female slave cannot have
sexual access to her, but continues to benefit from her services (manfa‘a;
usufruct). The majority of jurists held the master or mistress responsible
for the slave’s support during the time of service, whereas the slave’s
husband would be responsible for the time she spends with him (assumed
to be the nighttime hours). Malik opined that the husband is liable for
payment of the entire amount of support.''?

6. Estates, bequests and succession

Upon death, the estate (zarika) of the deceased is subject to three types
of deduction before being distributed to the heirs: (a) funeral expenses;
(b) any and all outstanding debts; and (c) the value of any bequest the

198 Tast, Khilaf, 11, 335. ' Ibid., 11, 330-33.

10 Masili, Ikhayar, IV, 9-11; Tast, Khilaf, 11, 333-34. "' Masili, Ikhsryar, IV, 13.

112 Mawardi, Hawi, XI, 525-32; Ibn al-Humam, Sharh, IV, 426-28; Buhati, Kashshaf, V,
504-09.
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propositus may have made. The Hanbalites and some Hanafites require
that preparations for burial (zakfin, tajhiz) be made and paid for first,
followed by payment of debts, the latter taking precedence over dispensa-
tion of the bequest. The other schools’ and the authoritative Hanafite
doctrine is that payment of debts stands first on the ladder of priorities.!'?
For obvious reasons, debts incurred before the death-illness (dayn
al-sthha) must be paid before debts incurred during that illness (known
as dayn al-marad). Furthermore, included in the category of debt are all
financial liabilities arising from homicide, whether the blood-money
(diya) is due to intentional or unintentional murder. Should the estate
be insufficient to pay all debts, then its value is prorated according to the
size of each creditor’s share,''* and the costs of burial (according to the
Shafi‘ites, Malikites and most Hanafites) must fall upon those who are
legally charged with providing maintenance (nafaqa) to the propositus
(a duty in turn determined by their fractional shares in what they would
have inherited from the latter’s estate). As a general rule, and as we saw
above, those who stand to inherit from a person are obligated to provide
maintenance in old age or in case of physical or mental incapacity.

Once debts have been satisfied and burial expenses covered, the
bequest must be discharged. To respect God’s will in the proportional
sharing-out of the inheritance, and to prevent unwarranted augmentation
of wealth, the Sunnite jurists held the position that “no bequest can be
made to an heir,” a golden rule represented in the legal maxim and kadith
“Id wasiyyata li-warith.”''> By contrast, the Twelver-Shi‘ites allowed such
bequests.'!°

The legator must be compos mentis, of major age and free, and can be a
Muslim or non-Muslim. According to the Shafi‘ites and Twelver-Shi‘ites,
a slave cannot leave bequests because he or she is the property of his/her
master; thus, any act of bequeathing on the slave’s part amounts to alien-
ating the property of the master, and by extension, the slave’s very self — a
legal impossibility. Nor can the legator bequeath anything to his own
slave, since the slave is part of the estate itself. A bequest can, however,
be made in favor of another’s slave, but in this case the actual legatee is the
master, not the slave.!!”

13 Musili, Ikhtiyar, V, 85; [for a general treatment of inheritance, see Misti, Reliance, 460—

505; Ibn Rushd, Distinguished Furist’s Primer, 11, 411-42].

Pearl and Menski, Muslim Family Law, 440. See further on prorated shares in Maqdisi,
Udda, 295.

15 Masili, Ikhziyar, V, 63; San‘ani, Musannaf, VIII, 371-72.

116 Tasi, Khilaf, 11, 89. For other doctrines, see Nawawi, Rawda, V, 103.

W7 Tasi, Khilaf, 11, 100.
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The jurists were divided over whether a legatee convicted of homicide
or of the murder of the legator can legally inherit. As we shall see, such
convictions would bar all rights to inherit through Quranic succession
(marath), but the Shafi‘ites, Malikites and Twelver-Shi‘ites held the opin-
ion that such a killer can be a beneficiary of a legacy.''® The Shafi‘ites held
that a Muslim can lawfully bequeath to non-Muslims, be they protected
dhimmis or harbis of the “Abode of War.”!'? Against the Hanafites who
opposed this position, the Shafi‘ites reasoned that such a legacy should not
be treated differently from gifting (#iba) to the harbis and marrying harb?
women, both of which are licit acts.'?°

A bequest can also be made in favor of maintaining objects and public
works, such as hospitals, mosques, colleges or bridges.'*' The usufruct of
property, as distinct from the property itself, may also be bequeathed,
including the services of slaves. According to the Shafi‘ites and Hanbalites,
alimony or maintenance (nafaga) for the slave must be provided by the
legatee, but other jurists held the owner to be responsible. The sale of
the slave does not affect the right of the legatee to the enjoyment of the
usufruct.'??

Finally, and as a rule, the bequeathed wealth should not exceed one-
third of the estate after payment of debts and covering burial expenses. If
one’s Quranic sharers are poor, the bequest should be less than one-third,
the full one-third being morally desirable when they are prosperous.
Should the legator bequeath more than one-third, it is up to the heirs to
approve; if not, the bequest will be reduced to one-third.'?*> Should there
not be any heirs, most jurists argued that the bequeathed amount should
be reduced to one-third, and the remainder escheats to the Public
Treasury (bayr al-mal). Abu Hanifa objected, however, permitting the
entire estate to be bequeathed in the absence of heirs, and excluding any
special privileges for the Public Treasury.

After dispensing with the legatee’s entitlement, the heirs (wurathd), if
any, plus their shares, must be determined. Heirs acquire their status by
virtue of blood relationship to the propositus, as well as through marriage
and patronage (wal@’). We already noted that committing homicide (be it
intentional, quasi-intentional or accidental)'?* bars one from inheriting as
an heir, but not as a legatee. Some jurists opined that only killing the
propositus acts as a bar. So does difference in religion (tkhzilaf al-din) and

18 Ibid., 11, 98; Mawardi, Hawt, VIII, 191.

19 Nawawi, Rawda, V, 102; Tasi, Khilaf, 11, 98.

120 Mawardi, Hawi, VIII, 193. ' Nawawi, Rawda, V, 102.

122 1bid., V, 112 ff., 173-74; Masili, Ikheiyar, V, 70. %> Tasi, Khilaf, 11, 93.
124 On these types of homicide, see chapter 10, section 3, below.
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being a slave (rigq), on both of which there is juristic agreement. Some
jurists also added apostasy. The exclusion of slaves is justified by the fact
that whatever they inherit would be the property of their master, who is the
propositus himself. That Muslims and non-Muslims can have no mutual
rights of inheritance is a position justified by Prophetic kadith which are in
turn grounded in the reasoning that such rights would permit the transfer
of property, and therefore strength, to non-Muslim communities. That
bequests can be made in favor of non-Muslims is justified according to
some jurists by the legal fact that a bequest is a contract, whereas inher-
itance is not.!?> For the same reason, apostates cannot inherit from
Muslims, but according to Hanafite jurists their Muslim heirs can inherit
from them. The Malikites, Shafi‘ites and Hanbalites objected and held the
opinion that all the apostate’s estate must be dispatched to the Public
Treasury, as if it were war-time booty.

The Quran apportions estates according to mathematical shares in terms
of half, quarter, eighth, two-thirds, one-third and one-sixth. Those who
inherit one-half of the estate of the deceased are his/her daughter if she is an
only child; the husband if there are neither children nor a son’s children;
and the full sister if the propositus has no children. Those who inherit one-
quarter are the husband if he has children or a son’s children, and the wife if
the deceased husband has no children or a son’s children. Those who
receive one-eighth are the wife (and should there be more than one, the
one-eighth is divided equally), if the propositus has children or son’s chil-
dren. Those who receive two-thirds are daughters if they are more than two
in number. The mother of the propositus receives one-third if the proposi-
tus has no children, but one-sixth if there are children. The mother’s half-
brothers and half-sisters, if respectively two or more in number, receive in
toto one-third, divisible equally amongst them irrespective of gender. But if
the mother has only one half-brother or half-sister, then he or she inherits
one-sixth. The same share belongs to the father of the propositus if there are
children or a son’s children, as well as to the son’s daughter or daughters
(divisible equally between or amongst them). Each of these Quranic heirs is
positioned in relation to the other relatives surviving the propositus, be they
of the same group or agnatic. In all possible configurations, the father, for
instance, inherits in one or more of three ways, and so does the mother.
Sisters, however, may inherit in one of seven ways, while half-brothers and
halfsisters from the mother’s side inherit in one of three ways.2°

125 Hilli, Shara@i, 11, 481; [Misri, Reliance, 462).

126 For juristic accounts of succession rules, see Msili, IkAtiyar, V, 86-110; Hisni, Kifaya, 11,
17-31; Buhuti, Rawd, 11, 384-94. For a lucid modern account of the rules of inheritance,
see Pearl and Menski, Muslim Family Law, 439-87.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 13:52:54 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.010
Cambridge Books Online © Cambridge University Press, 2014




Family law and succession 293

The following is a list of heirs, the first seven categories of whom are
male, the rest female: (1) husband; (2) son or son’s son how low so ever;
(3) father or father’s father how high so ever; (4) full brother or half-
brother; (5) son of full brother or son of half-brother from the same father;
(6) father’s full brother or father’s half-brother from the same father;
(7) son of the deceased’s father’s full brother or father’s half-brother from
the same father; (8) daughter; (9) son’s daughter, son’s son’s daughter how
low so ever; (10) mother; (11) grandmother and great-grandmother how
high so ever; (12) full sister or half-sister; and (13) wife. This list includes
those who are entitled to a Quranic share (known as ashab al-fara’d), as well
as the agnates (‘asaba), those males that are related to the propositus with-
out a female link, with precedence going to the immediate agnates, namely:
(a) the male descendants how low so ever; (b) male ascendants how high so
ever; (c) brothers and sons of brothers; (d) paternal uncles; and (e) the
mawlas (clients through patronage). The Malikites and Shafi‘ites included
in this list of agnates the Public Treasury. Unless the Quranic sharers have
exhausted the entire estate, the agnates inherit along with them, taking the
residue. These two groups take precedence over any other, excluding
cognates (dhawit al-arham), mawlas, acknowledged relationships (through
igrar)**" and the Public Treasury, in the case of jurists who do not deem this
as belonging to the agnatic group. But the agnatic group is not strictly
agnatic, as females do enter into its orbit. The jurists recognize not only the
‘asaba as defined above (known as ‘asaba bil-nafs, i.e., ‘asaba in and by
itself), but also an ‘asaba bil-ghayr, namely, an agnatic extension. Female
heirs, such as the daughter of the son, acquire the status of ‘asaba bil-ghayr
through their brothers who are immune heirs. Also recognized is the ‘asaba
ma‘a al-ghayr, namely, females who become ‘asaba by standing in con-
junction with another female, such as the full or half-sister(s) on the father’s
side.'?®

Yet, the two primary groups of Quranic and agnatic heirs are not
mutually exclusive, as certain male members qualify as both Quranic
sharers and agnates. For example, the father of the propositus, depending
on who the other heirs are, may inherit a fixed share or an agnatic portion
or both. But neither he nor any other beneficiary can exclude male
descendants or ascendants, who are always protected. The only exception
is the son of a predeceased son, who will not inherit the share that his dead

127 1.e., acknowledgment by the propositus that a certain person is related to him through blood,
paternity claims included. On igrar, see previous chapter, section 13. On paternity and
“marriage bed” in both figh and the modern nation-state, see chapter 16, section 3, below.

128 Nawawi, Rawda, V, 10-11; Masili, Ikhtiyar, V, 92-94; Ibn Qudama, Kafi, II, 386.
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father would have inherited since Sunnite law does not acknowledge the
right of representation.

Quranic heirs may exclude either agnatic or cognatic heirs or both (hajb
hirman), or they can reduce their shares (kajb nuq.sdn).l29 Yet, some of the
Quranic sharers themselves may be subject to partial or total exclusion,
partial meaning a reduction in their shares due to the presence of a certain
configuration of living relatives. Those who are always immune from any
exclusion are the parents, the surviving spouse, and sons and daughters.
Those who are subject to a partial exclusion are the spouses, the mother,
the son’s daughter and the maternal aunt. But some of those who are
subject to total exclusion may, by virtue of being so excluded, cause other
heirs to suffer reduction in their shares. For example, if the propositus
leaves behind a father, a mother and brothers, the presence of the brothers
in the configuration causes a reduction in the share of the mother to the
value of one-sixth. The point of reduction is of course to make the total
sum of fractions come to one. It happens that certain configurations create
a situation in which the Quranic rules may produce an aggregate of shares
that is larger than one, in which case the mathematical arrangement
is maintained but each share is reduced proportionately (through the
so-called ‘awl), so one-sixth might become one-seventh or two-fifteenths.
Conversely, in other configurations, especially when no distant agnates
remain alive at the death of the propositus, the Quranic sharers do not
exhaust the entire estate, in which case the residue is divided among the
heirs proportionate to their shares. This method, known as radd (lit.
return),'>® was not acknowledged by the Malikites, who held the residue
to be the share of the Public Treasury.

Finally, it must be said that the complexity of the Shari‘a system of
inheritance may be explained by the fact that the new religion of Islam
came, through the Quranic revelation, to affirm a number of positions that
constituted what it is to be a Muslim and what it is that distinguishes this
religion from others. One of these distinguishing reforms was a concerted
attempt to reduce the power of tribalism and to chip away at its structures.
Tribal conceptions stood in diametrical opposition to the Islamic notions
of community (umma), whereas the family, in its extended form, did not.
Reportedly, in pre-Islamic Arabia only male agnates inherited, but Islam
incorporated into the religious community the women of the nuclear
family, privileging them over agnates outside of the nuclear framework.
The Quranic legislation of share-based inheritance must thus be seen as
the sphere in which the Quran modified the tribal system of agnatic

129 Nawawi, Rawda, V, 26-29; Ibn Maza, Muhir, XXIII, 306.
10 Nawawi, Rawda, V, 45 ff.; Ibn Maza, Muhiz, XXIII, 318 ff.
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succession, relegating it to a virtual secondary status, but certainly not
disposing of it altogether since some agnates themselves stood within the
family bounds that Islam wished not only to maintain but to promote.

In light of particular political circumstances having to do with claims to
the caliphate, the Twelver-Shi‘ite interpretation of the Quran and the law
entirely excluded from succession the category of agnates. Except for the
son, all other agnates within the Sunnite group of Quranic heirs inherit
less according to Twelver-Shi‘ite law. The heirs stand in three different
classes, each of which entirely excludes lower classes. Parents and lineal
descendants constitute the first class, whereas grandparents, brothers,
sisters and their descendants make up the second. The third class is
made up of paternal and maternal uncles and aunts as well as those of
parents and their issue.'®* The nearer to the deceased in the first two
classes exclude the less near within each of these classes, and the nearest
members within both of these classes inherit together, irrespective of their
relative degree of proximity to the propositus. The Twelver-Shi‘ite
arrangement into classes, coupled with the rule of exclusion, leads to
results that drastically differ from those at which Sunnite law arrives.
For example, under the latter, the estate of a deceased person survived
by a daughter, a mother and a brother will be divided as follows: one-half
for the daughter, one-sixth for the mother, and one-third for the brother
(as an agnate). Under Twelver-Shi‘ite law, by contrast, the daughter and
the mother, being heirs in the first class, exclude the brother altogether, as
he belongs to the second class. Through radd, the brother’s share is
proportionately divided between daughter and mother. Furthermore,
and significant to legal changes in the twentieth century,'>? in Sunnite
law the estate of a propositus who is survived by a full brother and a
daughter’s son (but not the daughter herself), will be entirely inherited
by the brother. But not so in Twelver-Shi‘ite law, where the daughter’s son
will be the one to inherit the entire estate.'>> Finally, as we recall, while the
Shi‘ite jurists, like their Sunnite counterparts, limit bequests to one-third
of the estate, they depart from Sunnite law in giving the testator complete
freedom to allocate it to an heir.'**

131 Hilli, Shara<, IV, 261 ff. 132 Gee chapter 16, sections 3—4, below.

133 Tusi, Khilaf, 11, 33-36, 42-55. For these and other examples, see Hilli, Shara<, IV, 271-85.
For Shiite hadith related to this ruling, see Tus1, Isubsar, III, 166-68. See also Pearl and
Menski, Muslim Family Law, 470-72. See also Khan, Islamic Law of Inheritance, 100-26.
For a reevaluation of the legal history of Quranic succession, see Kimber, “Qur’anic
Law”; Powers, Studies.
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9 Property and ownership

1. Introduction

The Islamic juristic categories of ownership and property are grounded in
the theological conception that God is the sole and ultimate Owner
(Malik) of the universe. Malik, a name and an attribute of God, is the
active participle denoting “one who owns,” while milk, the verbal noun,
represents a state in which ownership obtains. God is thus the true Owner
of everything,! including human beings and all they possess. Strictly
speaking, therefore, human beings own nothing. And so it is only by
divine generosity that it becomes possible for human beings to claim,
and only in a metaphorical (majdzi), not a real (hagigi),” sense, rights of
ownership over parts of the world.? This generosity manifested itself as an
act of delegation and subsidiary empowerment. Quran 57:7 states:
“Believe in Allah and His Messenger, and spend (anfiqit) of that with
regard to which he made you [his] deputies” (mustakhlafina fihi). Human
ownership, put in legal terms, is empowerment by agency (wakala), and it
is constrained by the terms of good conduct expected of humans in
dispensing of God’s wealth.* Good conduct in dispensation is linguisti-
cally funneled through the imperative form “spend” which, throughout
centuries of legal discourse, consistently refers to spending in the way of
care and charity, including on one’s family, relatives, and the poor, all of
which translate into a duty to care for one’s community.” While “spend-
ing” was generally left, by virtue of this agency, to the individual’s

—

Ibn Manzur, Lisan, X, 492.

For the distinction between real and metaphorical uses of language, see chapter 2, section
4, above.

3 Ghazali, Mukhtasar, 109.

4 This conception stands in stark contrast to the modern notion of the “conquest of nature,”
a notion that defines not only modernity’s exploitation of the natural environment but the
very intractable problems that have arisen as a result of this intrusive exploitation. In this
context, see also Wichard, Zwischen Markt und Moschee, 91-93.

Tabari, Tafsir, XI, 671-72; Ibn Kathir, Tafsir, IV, 476-77.
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discretion and sense of good conduct,® those parts of spending which
pertained to family and the poor were retained as the “Rights of God.”
Thus, agency is not absolute but rather limited by a direct covenant whose
terms require that part of God’s wealth remains with Him so that He can
ensure that the prosperous give to those who are not. This theological—
social conception of property and wealth is both Quranic and paradig-
matic, constituting an essential part of Muslim belief.

The concepts of ownership and property (mal) are complementary in
that together they provide the entire gamut of parameters for the relation-
ship between things, on the one hand, and those who are competent to
possess rights over them, on the other. Thus, ownership is the lawfully
unencumbered right of exclusive enjoyment of the substance of the thing
and/or its usufruct, be this in the way of benefiting from its produce,
services or rent. It is a “legal relationship between a person and a thing
that permits him, to the exclusion of others, to dispense with it [within the
boundaries of the law]”.” Conversely, property is that substance which is
lawfully made, together with its usufruct, the object of ownership rights.

2. Concepts and categories

A theory of property represents the sum total of typological oppositions
that arise from various rights attached to property in diverse transactional
contexts. The Hanafites classified property into two types, one possessing
value (mutagawwim), the other not (ghayr mutagawwim).® The mutagaw-
wim is deemed subject to the full range of lawful transactions, including
sale, rent, pledge and gift. Valueless property, on the other hand, is barred
from such transactions as it is deemed unlawful. Prime examples of this
type of property are wine and pork, considered lawful for the dhimmis but
not for Muslims. The functional relevance of this distinction pertains,
inter alia, to the law of damages, since the act of destroying wine or pigs
owned by a Muslim does not give rise to any compensatory rights, irre-
spective of the religious identity of the transgressor. However, such a
transgression would warrant full compensation when the pig or wine is
owned by Christians, since property here is deemed mutagawwim.’ The
Malikites do not recognize this Hanafite typology, but uphold the com-
pensatory rights of dhimmis on the grounds that these denominations
themselves regard pigs and wine as property, strictly speaking. For the

6 Such discourse on the ethics of spending constituted a preoccupation of manuals on ethical
conduct. See, e.g., Hasani, Tahdhib al-Akhlag, 68 ff., 101 f.

7 Ahmadnagari, Jami© al--Ulium, 111, 322. 8 Baz, Sharh, 1, 70.

° Baghdadi, Majma<, 130-31; Tasi, Khilaf, 1, 679.
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Shafi‘ites and Hanbalites, however, the relevant consideration is not the
value attached to property by the law of a particular denomination, but
rather the very lawfulness of its use in the Shari‘a. Accordingly, wine and
pork, whose consumption is illicit in Islam, are considered to be of no
value, a doctrine that bars payment of any compensation when pigs or
wine, owned by dhimmis, are destroyed or damaged.'®

The same Hanafite typological distinction applies to animals in the wild,
such as free birds and fish in the sea.!! In their natural habitat, these animals
are deemed to have no monetary value until they are captured. Again, this
distinction finds its origins and relevance in the law of damages, for the
destruction of fish in the sea does not give rise to any claims for compensation
since ownership does not exist. Furthermore, the Hanafites do not recognize
value as residing in every form of property of the muzaqazwwim type, such as a
single or a few grains of wheat or a miniscule slice of bread. Thus, technically,
while sampling a small quantity of foodstuffin a grocery store might constitute
theft under one or another legal system, in Hanafite doctrine it does not.

Unlike the other three Sunnite schools,'? the Hanafites also hold that
usufruct is not a mutaqawwim property since it is not a thing, but a contingent
(‘arad).’ In other words, a property may or may not yield a usufruct, such as
a horse which might not be put to any use. Only when the usufruct becomes
the object of an actual pecuniary transaction, such as rent, does its potential
come to be realized, thereby acquiring the status of property.'*

Property is also classified into fungible (mithli) and non-fungible (gimi). >
Fungibles are defined as property the kind of which is “commonly available
in the market, without there being an appreciable difference [between and
among its individual members].” Such property may be of the type that can
be measured by volume (e.g., barley and wheat), by weight (e.g., silver, iron
and gold), by surface (e.g., silk and wool garments), or by number (e.g.,
money and eggs). Non-fungibles are properties the likes of which are not to
be commonly found available in the market, and even if they are to be
found, the members of each species would be so different from each other
so as to affect their individual value appreciably. Examples of these are
houses and pieces of jewelry, each of which is considered unique, thus
requiring individual valuation. Also belonging to this category are fungibles
that have become rare or gone out of common circulation, such as anti-
ques.'® This typology is highly relevant for at least two important spheres in

19 Ibn al-Lahham, Qawad, 54; Buhati, Rawd, 11, 341; Tasi, Khilaf, 1, 679.

"1 Baz, Sharh, 1, 70, 101; Sha‘rani, Mizan, I, 84.  '*> E.g., Buhati, Sharh, 11, 140.
13 Ahmadnaghari, $ami‘ al--Uliim, 111, 188; Baz, Sharh, 1, 69-70.

14 Kasani, Bada@i, 111, 494; Qari, Majalla, 112.

5 Baz, Sharh, 1, 71-72.  '° Ibid., 1, 620.
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the law: (1) determining the forms of compensation when claims of dam-
ages arise; and (2) determining whether or not usurious interest was levied
in transactions involving them.

Property is likewise divisible into productive (nami) and non-productive
(qunya) types. Inherent in the former is the capability to grow, either
physically (as in raising cattle), by procreation (as in breeding) or by
means of investment (as in commercial dealings and rent). An example
of non-productive property is an ordinary utensil used for household
purposes; it can be neither rented nor traded for purposes of commercial
gain. Again, the chief purpose of this distinction is to determine the value
of compensation in damage claims, for, as we shall see, productive prop-
erty that was misappropriated must be restituted (either in kind or in cash)
along with the growth that the appropriator enjoyed while it was in his
possession.

Misappropriation and loss also give rise to the distinction between
property that is deemed likely to be regained (mal marjuww) and property
of which there is no hope of return (mal dimar). Property whose owner fails
to produce evidence both of his entitlement and of its misappropriation is
not likely to be won back. Similarly, a runaway slave or a purse that fell
from a sailing ship is considered mal dimar.

In addition to the distinction between freehold and encumbered prop-
erty (e.g., pledged property with regard to which the owner’s rights of
enjoyment are restricted), a major distinction is one between movable
(manqul) and immovable property (‘agar). All commodities measurable
by weight, volume and number are of the movable type; so are cattle and
currency. Buildings and land constitute the main objects of the immov-
able type, in turn divisible into covered structures (musaqqaf; €.g., houses,
shops, public baths) and that which is measurable (mudharra‘, madhris
e.g., vineyards, pastures, cultivable fields).'”

The foregoing typologies define property qua property. Ownership, on
the other hand, defines the legal relationships between persons and
property insofar as rights are concerned. For this reason, the notion of
ownership rights is best expounded through typification. Accordingly,
ownership may be complete (tamm) or incomplete (nagis, da‘if), complete
meaning rights over both the substance and usufruct of the property, and
incomplete consisting of rights over either of the two, but not both at once.
The jurists moreover assert that when the term “ownership” (milk) is
used without qualification, the default referent is complete ownership,
which must include the rights to usufruct. But usufruct may be owned

7 Ibid., 1, 71-72, 105-07.
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indefinitely, to the exclusion of the substance, as happens in the case of
wagqf, where enjoyment never entails ownership of the trust’s substance.

Ownership rights to usufruct are in turn divided into (a) rights of
enjoyment (milk inrifa‘) that — by operation of the law — bar the owner
from leasing or selling these rights, and (b) rights that can be shared with
others (milk manfa‘a). An example of milk intifa would be the right to
enjoy the benefits accruing from residing in a law college or khangah,
where such a right cannot be transferred in any fashion for any type of
remuneration.’® The distinction has come to be expressed by the maxim:
“He who owns manfa‘a owns the right to rent out and to loan” (Man
malaka al-manfa‘a fa-lahu al-ijara wal-i‘ara).

On another level, the difference between complete and incomplete
ownership lies in the fact that the former gives the owner the right to
dispose of his property in any lawful manner, including renting it or
alienating it, whether in the form of gift or sale. This is why incomplete
ownership is not a real one, since the owner is limited, within his rights to
usufruct, either to enjoyment only (in the case of milk intifa®) or to rent or
loan (in the case of mulk manfa‘a). Furthermore, complete ownership is
distinguished by indefiniteness, in that this type of ownership must not, by
definition, be contingent upon any limitation of time. Incomplete owner-
ship, on the other hand, is restricted by duration, place, or aspects of
usufruct. For instance, a person (having ownership rights to usufruct)
may rent a horse for a year to transport logs from a particular village to
another.

The manner by which property accrues to persons lies behind another
classification of ownership rights, divided into so-called voluntary (milk
tkhtyyari) or involuntary acquisition (milk gahri). The voluntary type
accrues by initiative; for example, by purchase, by raising certain animals
and hunting others, or by cultivating dead land. The other is involuntary
in the sense that the property devolves upon a prospective owner by virtue
of the act of another; e.g., by receiving shares in inheritance or benefits
from a wagf endowment.

Ownership is further constrained by three considerations, namely,
mode of acquisition, use and transfer. For it to be lawful, ownership
must accrue through legal means which preclude, among other things,
unlawful appropriation (ghasb),'® theft (sariga)®® or usurious interest
(ribd@).?* The use of property within the confines of lawful ownership is
moreover predicated upon sound use, where moderation in “spending”
(infaq) is required. In certain instances, lawful ownership combines with

8 Ibid.,1,318-19. '° Seenextsection. 2° See chapter 10, section 2, iv, below.
21 Sha‘rani, Mizan, II, 88-89; [Misti, Reliance, 384-87].
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sound use so as to produce a derivative constraint. For example, while the
acquisition and ownership of silk may be lawful, men are not permitted to
wear it.>? Similarly, productive property accruing by lawful means must
not lie idle, for the law morally demands that it be worked, traded,
manufactured or cultivated. Working to increase wealth is therefore
deemed a duty incumbent upon every individual Muslim capable of ful-
filling it (fard kifaya).?* Finally, as in the manner of acquisition, transfer
must not involve fraud, unjustifiable enrichment (ghabn), or absence of
mutual satisfaction (m'c_id).24

Although private ownership and private property are sacrosanct, the
interests of the community as a public collectivity are deemed superior.
Accordingly, the ruler can expropriate individual property — at a fair
market price — for the purpose of constructing public facilities, such as
expanding streets or enlarging college-mosques. The ruler can also force
an individual to sell his property at a fair market price if there is a dire
public need for it. A classic example of this is the ruler’s intervention to
prevent ihrikar, a sort of monopoly whereby a product on the market is
hoarded for the purpose of increasing its price at a later date when supply
diminishes and demand rises. Private property can also be sold by the
judge in order to satisfy unpaid debts, or outstanding wifely or child
support in the case of husbands or fathers who abandoned their family
but left assets behind, or for payment of damages, whether arising
from criminal offenses (e.g., blood-money) or pecuniary transactions
(daman).?> So too can jointly owned property be sold by the judge upon
petition by one of the partners, on the grounds that the petitioner would
incur a loss if he were to sell only his share in the joint property. The
governing principle here is that private property is sacrosanct as long as it
does not prejudice the rights of others.

3. Unlawful appropriation (ghasb)

Property and ownership are distinguished from possession (yad), for a
person can lawfully or unlawfully possess the property of others, such as in

22 Ibn al-Lahham, Qawa<d, 52.

23 In the same vein, work (with or without property, capital or assets being involved) is deemed
fard kifaya proportionate with the needs of the individual. An adult male is thus expected to
work hard enough to support his wife, children and poor parents. But it is preferable that
such earnings be in excess of what is needed to support immediate family and distant
relatives, for that excess ought to be spent on the poor at large. This form of piety is deemed
superior to that which manifests itself in the form of performing prayers and other rituals in
excess of the number required by law. See Ibn Muflih, Adab, I1I, 423-42, 452-59.

2* For rida, see chapter 7, section 1, i, above. 25 Buhat, Sharh, 11, 141.
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a relationship of fiduciary duty (yad amana) or one of unlawful appropria-
tion (yad ghasiba, yad batila, yad ‘udwan), respectively. Fiduciary relation-
ships (amana) constitute the backdrop to the laws of custody, agency,
pledge and much else that is discussed in other chapters in this Part. A
discussion of unlawful appropriation, however, belongs here, as it directly
pertains to the “civil” sphere of misappropriation, and is distinct and
separate from theft and related felonious offenses against property.

Unlawful taking of property>® violates one of the five universals upon
which the Shari‘a is deemed to rest, namely, right to life, religion, mind,
procreation and property. The Quran warns against taking the property of
others unlawfully (2:188), and the Prophet is reputed to have said, among
other things in this regard: “He who unlawfully takes a foot of land
will be punished in the Hereafter with seven pieces of land collapsing
upon him.”?’

The elements constituting unlawful taking vary from one school to
another. Many Hanafite jurists tend to restrict the scope of misappropria-
tion by a number of requirements: for them, to qualify as such, misappro-
priation must entail dispossession, namely, the “removal of the owner’s
hand”?® from his property openly (jahran) and by way of transgression
(‘udwanan). In other words, public seizure must obtain, while the require-
ment of openness is intended to differentiate between criminal theft and
non-criminal (“civil”) misappropriation. None of the other schools, how-
ever, seems to have required the element of openness, and they confined
their definition to the unlawful taking of property, which ultimately rests
on lack of the owner’s permission (idhn).>° Furthermore, none of the
other schools, nor even Shaybani or Zufar (two of Abid Hanifa’s most
prominent disciples), required the “removal of the owner’s hand,” which
means that, according to the rest of the Hanafites, the property itself
not only must transfer hands in terms of possession but must also be
capable of being transferred physically. This is why Abt Hanifa and
Abu Yusuf, whose joint opinion was adopted as the authoritative doctrine
in the Hanafite school, did not deem immovable property to be capable
of gha;b.30 The other schools, including the Twelver-Shi‘ites, defined
“unlawful taking” (iszila@’) to mean depriving the owner of his property
without this necessarily involving the removal or transfer of the property
itself.?! Thus, ghasb occurs when, for instance, a residence is taken

2% [On ghasb in general, see Misri, Reliance, 429-32; Ibn Rushd, Distinguished Jurist’s Primer,
11, 383-93.]

27 Cited in Buhati, Sharh, 11, 400. 2% Tbn Maza, Muhiz, VIIIL, 200.

2% Ibid.; Ton al-Hajib, Fami‘, 409 ff.

3% Tbn Maza, Muhiz, VIII, 200; Tasi, Khilaf, I, 675. >' Nawawi, Rawda, IV, 98-99.
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unlawfully and when the taker places his possessions and furniture in it, an
act that constitutes istl@.>?

Except for the Hanbalites, all schools allow the judge the discretion to
inflict a term of imprisonment and a measure of beating in cases of inten-
tional and pernicious ghasb (deemed similar to theft according to the
Shafi‘ites, Hanafites and Twelver-Shi‘ites).?> None, however, sets pecu-
niary punitive damages.?* Since ghasb can occur without intent to take
property unlawfully, most jurists did not deem intention to be a defini-
tional part of what constitutes ghasb.>> Unintentional misappropriation —
as when a partner (sharik) unknowingly uses and disposes of the other
partner’s property, thinking it to be his own — does not create ithm, a sort
of moral sin, punishable, if committed, in the Hereafter. Representing this
lenient view, the Hanafites and Hanbalites — as well as jurists of other
schools — left the determination of izhm and its potentially malevolent
effects to God and the Hereafter.>® What mattered was restoring rights,
not punishment of an act where niyya, being a hidden matter (fil-batin),
cannot be determined.

It was universally agreed that property must be returned to the same
place from which it was taken, since the market value was deemed to be
affected by location.>” Any and all costs involved in restoring the property
are entirely the responsibility of the ghasib, for, so goes the reasoning, if he
is under the obligation to restore the property, then he is under obligation
to incur all expenses entailed by restoration.?® In the event the misappro-
priated object perishes or is lost (or escapes, as in the case of a runaway
slave), then, if the property is fungible, a like object — equivalent in shape,
color, size, value, etc. — must be offered instead, and if it is non-fungible,
then its fair market price.

The misappropriated property must furthermore be returned in the
same condition it was taken.?® The ghdsib is liable for any changes that
he made to the property in a manner that affects its value. The owner is
entitled to have the ghasib destroy, at his own expense, any structure he
built on the misappropriated property, or uproot any trees or plants that
have grown there. But the jurists differ as to the manner of compensation

32 Hilli, Shara@i, IV, 204; Tasi, Khilaf, 1, 675. > Tasi, Khilaf, 1, 675.

3% With the possible exception of Ibn Taymiyya. See his Mukhtasar, 341.

35 However, see the Zaydite Shawkani, al-Say! al-Farrar, I11, 83.

36 Tbn Maza, Muhit, VIII, 200.

37 Nawawi, Rawda, IV, 111; Ibn Maza, Muhit, VIIL, 205; Sha‘rani, Mizan, II, 120.

38 And if the owner happens to incur any expense in the process of restoring the misappro-
priated object, then the ghasib is held responsible for such costs. See Nawawi1, Rawda, 1V,
111; Yanagihashi, History, 98 ff.

3% Hilli, Shara@i’, IV, 207.
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when the misappropriated object is subjected to conditions that bar a
straightforward recovery. The case of a misappropriated wooden beam
used in the construction of a house poses the question of feasibility of
recovery in that the destruction of the house might cause more damage or
harm than had been caused by the misappropriation of the beam. In this
case, some Hanafites opine that, upon embedding the beam in the struc-
ture, the beam ceases to be the property of the owner, and the ghasib
becomes liable for its value. Other jurists, including some Hanafites,
argue that if the misappropriated property is of a higher value than the
object in which it has been embedded, then the object may be destroyed
with a view to returning the property intact to its legitimate owner.*° Still
other jurists hold the view that, regardless of the relative value of the two
properties being wedded, the owner loses the right to the misappropriated
object itself and becomes instead entitled to its value.*!

The Twelver-Shi‘ites, however, do not oblige the owner to accept the
equivalent value of the misappropriated property, but instead demand
that the ghasib extract it from the structure within which it is embedded,
whatever the loss to his property may be.*?> The Malikites bestow on the
owner this entire range of options, but with limitations: he may have the
trees planted or structures built on the misappropriated property
uprooted or destroyed by the ghasib; or he may keep them, but must
compensate the ghasib for the value of improvements the latter made to
the property.*?

When land is unlawfully taken and the structure built on it by the ghasib
has a higher value than the land itself, then the ghdasib has the right to
become owner of the land but must compensate the victim for its fair
market value. The Shafi‘ites and Hanbalites, on the other hand, would
compel the ghasib to destroy, at his own expense, all accretions to
the property. He must compensate the owner for any damage caused to
the land by such destruction, and must also return the land in the same
condition as had obtained at the time of misappropriation. He is further
liable for the highest possible estimate of its usufruct, whether actually
realized or not.** The Hanafites, on the other hand, do not award
damages for usufruct on the grounds that usufruct, regarded as non-
mutaqawwim property, is incapable of ghasb in the first place.*® Thus,
should someone unlawfully take another’s land or house, and should he
plant seeds in the land or rent the house, the ghasib is entitled to the crop or
rent, not the owner. Only if the property diminishes in value due to his

40 Tbn Maza, Muhit, VIII, 211. 41 For still more opinions, see Nawawl1, Rawda, IV, 142.
42 Hilli, Shar@i, IV, 207-08.  * Ibn al-Hajib, Yamis, 412-13.
* Nawawi, Rawda, IV, 103. *° Kasani, Bada’is, 111, 494.
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ventures will he be liable to compensate the owner for the amount of his
loss. All other schools, including the Twelver-Shi‘ites, award damages for
the full value of misappropriated usufruct.*®

Changes to the nature of the misappropriated object raises another set
of rules. In the case of change by force of nature, such as grapes turning
into raisins, the owner has the right either to recover the object itself in its
changed state or receive its value. But if the change was effected through
the ghasib’s work on the misappropriated object (e.g., dyeing a dress or
mixing unlawfully taken barley with his own), the owner, in Hanafite
jurisprudence, is given an option: he can receive damages equaling the
value of the object before it was transformed, or take the transformed
object and compensate the usurper the difference of any increased value.
However, the Shafi‘ites, Hanbalites and Twelver-Shi‘ites disagree with
this Hanafite position, holding the view that if the ghasib invested only
labor and workmanship in the transformation of the object, then the ghasib
is entitled to no compensation whatsoever, and all increases in the value of
the misappropriated object must revert to the owner. They ground this
doctrine in the Prophetic report: “The sweat of the transgressor shall not
be rewarded.”*” If, however, the ghdsib also invested in material improve-
ments to the misappropriated object, then both receive shares propor-
tionate to the value of their property.*®

The Shafi‘ites, the Hanbalites and the Hanafite Shaybani hold that the
ghasib is liable for the value of growth accruing to the property while in his
custody, whether this growth is an integral part of the property (murtasil;
e.g., a calf becoming a cow) or separate from it (munfasil; e.g., growing
crops or breeding cattle).*® Unless destroyed by force majeure, the ghdsib is
liable for restoring them or their value, irrespective of whether or not he
was responsible for their destruction. (In case of destruction by a third
party, the ghasb is liable to the owner, while the third party becomes liable
to the ghas:b to the extent of the value of damages he caused.) This opinion
is rejected by Abti Hanifa and Abt Yisuf, who award damages only when
the ghasib transgresses against the property, in which case the damages do
not arise on account of ghasb but only from aggression (ra‘addi) and
negligence (tagsir). Their reasoning rests on the premise that the growth
occurred while the property was in the custody of the ghasib, which is to
say that the owner of the misappropriated property cannot be the owner of
a post factum growth. In other words, “removal of the owner’s hand,” a
constitutive element of the Hanafite definition, cannot be said to have
taken place insofar as growth is concerned.

46 Tast, Khilaf, 1, 674; Hilli, Shar@is, IV, 214.  *" Buhati, Kashshaf, IV, 80-81.
*® Buhiit, Rawd, 11, 344-45.  *° Qari, Majalla, 434; Tasi, Khilaf, 1, 681-83.

Downloaded from https:/www.cambridge.org/core. University of Exeter, on 19 Mar 2017 at 12:04:48, subject to the Cambridge Core terms
of use, available at https:/www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9780511815300.011


https:/www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511815300.011
https:/www.cambridge.org/core

306 The law: an outline

The Shafi‘ites, Hanbalites and Twelver-Shi‘ites also award the victim of
ghasb the usufruct or its value. The rent of a misappropriated object
during the period of unlawful taking must be paid to the owner irrespec-
tive of whether or not the ghasib derived these profits himself. In other
words, unlike the Hanafites and Malikites, the Shafi‘ites and Hanbalites
(and at least some Twelver-Shi‘ite jurists) fully allow for the recovery of
lost profits on rentable and hirable things®® plus the misappropriated
substance itself.”! The Malikites, however, make the ghdsib liable only
for profits actually made, not for missed opportunity.

Based on Abtu Hanifa’s opinion, authoritative Hanafite doctrine deems
the rights to compensation for misappropriated fungibles to arise as of the
date of litigation, namely, when a suit is brought before the gadi. The
majority of the jurists, including other major Hanafites, hold liability to
arise as of the day misappropriation took place, whether the object mis-
appropriated was fungible or not. In Malikite doctrine, the value of the
property is determined on the day of misappropriation, and is not subject
to varying valuation according to price fluctuation. The Shafi‘ites and
Hanbalites, on the other hand, measure the value of the property from
the day of misappropriation but consider, for purposes of determining the
amount of damages, its maximum value.’? They are quite distinct in their
unqualified stance against ghasb, insisting that the owner is entitled to this
maximum, plus any damages for defects caused during the period of
misappropriation, plus all rent and growth actually incurred or lost.

4. Pre-emption (shufa)

In jointly owned property, each party enjoys a prior option to purchase the
share(s) of his co-owner(s).?> Only upon refusal to exercise this right can a
third party (ajnabi) purchase the property. The Hanafites appear to be
alone in extending the same right to neighbors as well.>* A majority of
jurists allow only immovable property and fixtures (e.g., trees, though not
their fruits)>” to be subject to shufa, but a few admit movables, such as
ships, tools and animals.’® Some Malikites permit exercising the right of
shuf‘a in ownership of usufruct (manfa‘a), such as in the case of renting

>0 As defined by custom, dwellings being a universally rentable property, while certain

agricultural tools may be deemed so in some regions but not in others. On these custom-
ary variations, see Hallag, “Prelude to Ottoman Reform,” 51-53.

> Nawawi, Rawda, IV, 103; Hilli, Shar@is, IV, 214.  °? Nawawi, Rawda, IV, 110-11.

>3 This basic doctrine is said to be subject to consensus. See Sha‘rani, Mizan, I, 124; [Misri,
Reliance, 432—-34; Ibn Rushd, Distinguished Furist’s Primer, I1, 307-16].

>* Nawawi, Rawda, IV, 159-60; Hilli, Shar@’i, I11, 223.

> Cf. Ibn al-Hajib, ¥ami‘, 416.  °° Hilli, Shara’s, 111, 221.

u
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agricultural land.”” Right of shufa ceases if the purchaser is unable to
provide full and immediate payment (‘ala al-fawr).>®

5. Slavery (riqq)

Captivity was the single means by which slavery could come into existence,
provided that the captive was not Muslim at the time of capture.’® Once
falling into this status, slaves could be sold, leased out for services or freed.
They were treated as property and as persons, depending on the situation.®°
For example, they could be pledged and sold, but like free men and women
they were under the obligation to fulfill some religious duties. Within the
field of ritual laws, they were not obliged to perform pilgrimage yet they had
to fast during Ramadan, the reason being that fasting does not affect the
rights of their masters over them, but pilgrimage does, in that the slave’s
traveling to Mecca, and consequent absence, were liable to deprive his/her
master of the services (usufruct) the slave owed him by duty.

Slaves could own property but ultimately it belonged, as they them-
selves did, to their masters or mistresses. From this arose the exemption
from paying alms-tax (zakar), which some jurists made to be the master’s
obligation. Although contracts of sale that attach a condition limiting the
future use or ownership of the buyer were deemed null and void (since
such limitations contravened full rights of ownership, the purpose of the
contract in the first place), it was permissible, in the case of selling slaves,
to insert the condition that they be freed by the buyer upon or after
purchase. Together with feeding the poor, freeing slaves was the chief
means of penance (kaffara).®’

>7 Ibn al-Hajib, Fami‘, 416; Ibn ‘Abd al-Rafi, Mun, 11, 573-74.

8 Hisni, Kifaya, 1, 298-99; Hilli, Shara’i’, 111, 223.

%% Figh’s juristic presumption is that people are born free and that their status as slaves is a
contingent (‘arid). A foundling (lagit) whose parentage is unknown, or cannot be proven
to originate in slavery, is deemed free. See Ibn al-Hajib, Fami‘, 460. Similarly, if a slave
who has attained the age of majority claims he is a free person, the onus of proof (bayyina)
is upon him who claims otherwise, and any evidence to the effect that the slave had, in the
past, served him as a slave, is irrelevant. Ownership must be established, since the
presumption is that people are free unless proven otherwise. Ibn Muflih, Furi¢, IV,
579-80; Subki, Fatawa, 1, 381; 11, 504.

While obedience to the master or mistress is of the essence, the latter cannot force their
slaves to commit illegal acts, such as drinking alcohol, theft, or any other behavior
damaging or harmful to others. Nor can they force them to adopt Islam if they are non-
Muslims, or, if they are Muslims, forbid them from performing religious works to which
they are entitled, such as prayer and fasting. Furthermore, a slave owner is prohibited
from forcing his or her adult male slave to marry a woman, free or not, without the slave’s
consent. [On slavery in general, see Misri, Reliance, 458-59; Ibn Rushd, Distinguished
Furist’s Primer, 11, 443-77.]

61 See chapter 6, section 4, above.

60
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10  Offenses

1. Introduction

It is for good reason that this chapter is not entitled “criminal law” or
“penal law.” The concepts of criminality and, in particular, penal justice
are at the forefront of what Foucault characterized as a carceral system
symptomatic of an epistemic transformation that overtook Europe
between the seventeenth and nineteenth centuries, but which later
became standard in the great majority of non-European legal and political
systems. To term that Shari‘a branch which deals with offenses against
life, body, morality, public conduct and property “criminal” or “penal” is
to be conceptually imprecise, since far from all of its infractions can be
subsumed under modern notions of criminality. Even more importantly,
the modern conceptualization of crime and penal law was not shared, in
any marked way, by the Muslim jurists of the pre-modern era, for their
notions served epistemic imperatives that fundamentally differed from
those enshrined in and by the modern state and its systems. While the
state’s conceptions of criminality and penal codification were integral to
its formation as a political-legal culture, the Shari‘a obviously was not a
state and never partook in the construction of such an entity." To speak of
criminality and penal law in the Islamic context is not just to inject into the
pre-modern Shari‘a notions that belonged to it only in part, but also to
attribute to it notions that were conceived differently in terms of both
function and structure.

Penal law in the world of modernity exercises both systemic and system-
atic violence? — the exclusive right of the state — with a view to instilling
the subservience that is variably called good citizenry, a sense of service to the
fatherland (or motherland) and material productivity, all of which serve the
nation as a tool of the commanding state. The ultimate goal is therefore to

! Further on this, see the Introduction to Part III, below.
2 Including the threat of violence which is an integral part of the definition of violence. See
Aijmer and Abbink, Meanings of Violence, xi and passim.
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produce as much docility as can be achieved; hence, the need for the
development of the various tools that Foucault might well have called
carceral epistemology (an epistemology that transcended the penal system
and in fact permeated the fabric of the modern social order).> Systemic
surveillance by the modern state, as well as its exclusive right to exercise
violence, served as compensation for the collapse of social and religious
morality in the new European order of state, polity and society. Where once
God - or the church — commanded loyalty and willing obedience, it is now
the state and the ideological nation, nationhood and nationalism that
demand such devotion.* The world of the Shari‘a, by contrast, lived
under the full shadow of an omniscient God who — by one of the most
cardinal tenets of Islam — knew each and every particular of human conduct
and misdemeanor.” The sanctioning and controlling power of a social
morality, backed by a mighty divine omnipresence, required less coercion
and less penalization than what the modern secular state can today com-
mand or muster. God, it would seem, proved to be a more successful
commander and ruler than the state, which found it necessary to develop —
in order to compensate — a highly coercive and punitive system in order to
ensure obedience. Still, obedience to the state is seldom willing or deeply
psychological and spiritual, all of which qualities largely defined and shaped
the relations between the Islamic social order and the Shari‘a. It is this
difference in the quality of obedience that engenders structural, functional
and epistemological distinctions between the Islamic conception of
offenses (and its conceptual and linguistic world), on the one hand, and
its modern and Western counterparts, on the other.

The reason this is so is that Muslim jurists did not conceive of offenses
as ultimately falling into a single unifying category, as happens in modern
legal cultures where they are placed under the general designation “crim-
inal law” or “penal law.” In as much as there was not, strictly speaking, a
family law (as opposed to a law of marriage, a law of ralag, a law of khul, a
law of custody, a law of spousal support, a law of inheritance), there was
no single umbrella category equal in scope and taxonomical grouping to
the modern notion of criminal or penal law. Instead, the figh works
recognized separate categories, each horizontally equated with the others.
If there was a standard, it was the underlying and fundamental concept of
compensation for life, limb and property.

3 Foucault, Power: Essential Works, 326—48; 382-93; and on the carceral system in particular,
Foucault, Discipline and Punish, 283-308, and passim.

4 See chapters 13 and 16, below.

> On this doctrine and on the significant philosophical debate it generated in Islam, see
Marmura, “Some Aspects,” 299-312; Leaman, Introduction, 108-20; Hallaq, “Fashioning
the Moral Subject.”
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Although this concept of compensation emerged out of the old Semitic
and ancient Near Eastern tradition of “an eye for an eye and a tooth for a
tooth,” it was largely (though not totally) transformed under the Shari‘a and
its judicial practice into a system of monetary awards for the victim or his/
her family to be paid by the culprit or his/her family, this amounting in effect
to a form of remuneration in place of revenge. Thus, whereas in most
modern legal systems homicide and bodily harm are primarily criminal
offenses punished by the state as a matter of correction and retribution,
in the Islamic system they were to be remedied largely — though not
exclusively — through material compensation for the victim and his or her
kin group. Even when the so-called retaliation was resorted to, it was not
exclusively an act of revenge but represented rather the considered and
measured equalization (supervised, in all cases, by the gadi) of loss of either
limb or life. This law, no doubt of tribal origin, was intended to reduce the
power of the transgressing tribe by the same amount and extent suffered by
the transgressed tribe, for the balance of power and strength, essential for
survival, had to be maintained. It might be even tempting to describe this
regime as conducing to an ecological balance. Whether it was retaliation or
compensation, the effect was not primarily to punish, but rather to restore
loss, which in itself contributed to recreating such a balance. This in part
explains the Shari‘a’s heavy reliance, incomparable to any modern penal
system, on financial compensation in offenses against life (diya) and limb
(arsh). It also explains why this branch of the law, like most other branches,
remained in the Shari‘a largely within the realm of private wrongs, where
the ruler merely implemented punishments but himself seldom prosecuted
the criminals as a part of his independent jural duty. He had, of course, the
exclusive right to prosecute such criminals when they offended against him
and his prerogatives, a phenomenon that enhanced further the private
nature of wrongs.

As we saw earlier, offenses recognized by the Shari‘a ranged from the
moral to the pecuniary and homicidal. Some of these happened to be
regulated by the Quran and the Sunna, as they appear to have acquired
special importance in the life of the early Muslim community. Thus, those
offenses which were regulated — to one extent or another — by the founding
texts came to be known as hudiid (sing. hadd), literally, the limits pre-
scribed by God, and technically, offenses whose punishments are fixed
and are God’s right. Zina, wrongful accusation of zina (gadhf), drinking
alcohol (shurb al-khamr), theft (sariga) and highway robbery (gaz‘ al-rariq)
were accepted by all jurists as hudiid offenses.® The Shafi‘ites also

¢ Including the Twelver-Shi‘ites. See Hilli, Shara’, IV, 394.
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acknowledged ¢isas as a hadd, which they saw as encompassing both
homicide (gazl) and bodily harm (jinayar).” The Malikites, on the other
hand, rejected the qualification of gisas as a hadd, but instead included in
this category insurrection (baghy) and apostasy (ridda). In addition to the
offenses thus far enumerated, discretionary punishment (za‘zir) was an
independent category reserved for offenders who neither were guilty of
homicide or bodily harm, nor had transgressed against the sudiid. Thus, if
we were to exclude gisas and sinayar from hudiud, which is the majority
position, we would be left with only three categories of offenses: (a) hudiid,
(b) homicide and bodily injury; and (c) discretionary punishment.®

2. Hudad

The severe sanctions applied to hudiid offenses were intended to deter
(zajr) and were thus infrequently implemented in practice. This is exceed-
ingly clear from the strict evidential procedures required to prove them.
Yet, the harsh penalties inflicted on Audiid transgressors represented only
one element of their value as deterrence, the other being their enshrine-
ment in a moral code that bestowed on them a prohibitory force far more
powerful and effective than their judicial enforceability in the here and
now. Their commission, when not punished in this world, landed the
offender in eternal Hellfire, an eschatological notion that tended to engen-
der moral compliance on a deep psychological level.

The extreme economy with which the hudiid were invoked was moti-
vated by the maxim, generated from a Prophetic Zadith, that they had to be
“averted at the existence of the slightest doubt.”® In fact, standard legal
rules, otherwise invoked in all other branches of figh, were applied differ-
ently where the Audiid were concerned. For instance, in any other area of
the law, confession (igrar) was irrevocable, but not so in the sudiid (except
in gadhf) where a hadd proven by confession was cancelled upon the
withdrawal of that confession. In the same vein, the testimony of a secon-
dary witness (shahdda ‘ald al-shahdda),'® otherwise admissible in law in
general, was inadmissible in sudiid, as was any written communication
between judges (kizab al-qadi ila al-qadi)."* As we shall see in due course,
while each /add was bounded by relevant evidentiary rules, these rules
were highly constricting, exclusionary and demanding. It would not be an

7 Nawawi, Rawda, VII, 4.

8 For a useful study of the application of these laws in Muslim Spain, see Serrano, “Twelve
Court Cases.”

° Mawardi, Hawi, XIII, 210, 241.

10 On this form of testimony, see chapter 12, section 2, below.

' On this important instrument, see Hallaq, “Qdadis Communicating.”
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exaggeration to state that cases of zina and theft, the only offenses that
required, respectively, capital punishment or mutilation — aside from
highway robbery — were, short of confession, nearly impossible to
establish.

. Fornication/adultery (zina)

Zina is defined as sexual intercourse that (a) involves actual penetration,
(b) by persons of full legal competence, (c) outside of a man’s right to such
intercourse, and (d) without there being any doubt whatsoever (shubha)
with regard to these rights, even when defined broadly.'? Having sex
during the %dda is a case in point, since marriage during that period is
not dissolved beyond any point of return. The waiving of the zadd punish-
ment, moreover, does not extinguish the husband’s financial liability to
the wife in the amount of a fair dower (mahr al-mithl). A shubha exists even
if a man merely claims, without any proof, that he had married the woman
with whom he was accused to have committed zina (provided, of course,
that the woman is single). Likewise, if a person claims, under oath, that
because of darkness he thought the woman with whom he is charged with
committing zind was his wife, he is vindicated.'?

Generally, married individuals who are convicted of zina are punishable
by stoning and their marriages are annulled (according to some jurists).
The penalty for unmarried adulterers is a hundred lashes'* (plus banish-
ment for one year, according to some jurists).'”> The distinction is in fact
between muhsan and non-muhsan, muhsan being a free person, compos
mentis, who has attained majority and who has consummated his marriage
to a muhsan spouse (this existing in a state known as ¢ksan). Thus, slaves,
minors and the insane are not subject to the zadd.'® The Hanafites and
Malikites include in the definition of muhsan the element of membership

12 Nawawi, Rawda, VII, 305-07; Mawaq, Ta@j, VI, 290-91; Hilli, Shar@i‘, IV, 394; [Misri,
Reliance, 610—11; Ibn Rushd, Distinguished Furist’s Primer, 11, 521-30].

13 Masili, Ikhtiyar, IV, 89-90; Mawardi, Hawi, XIII, 217-20.

14 1 ashing by the whip must be applied in moderate force where the armpit of the person
administering the whipping must not come in public view. The lashes should not be
inflicted on the same location, but should be distributed so as to lessen the harm to the
skin. Sensitive areas, such as chest, groin, neck, head, etc., must be avoided. The culprit
must not be tied and must not be stretched on a board. Women are allowed to be whipped
while seated and fully clothed. Some jurists required men to be divested of the clothing on
their upper body, while others required only thick clothing to be taken off. Musili,
Ikhtiyar, IV, 85-86; Mawardi, Hawi, XIII, 203-04. The Hanbalites held the position
that the lashing must be graded according to the offense, zina requiring the most severe
form, followed by gadhf (see below) and drinking alcohol, this last commanding the
mildest form. See Ibn Muflih, Furi¢, VI, 56.

15 See the Shafi‘ite jurist Hisni, Kifaya, 178. ¢ Hilli, Shara’, IV, 396.
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in the Islamic faith, which means that no person belonging to other
confessions is subject to this penalty.!” The Twelver-Shi‘ite doctrine
condemns to death anyone who commits incest or rape, whether or not
they are muhsan, free, “old or young.”'® The same applies to a dhimmi who
commits zind with a Muslim woman.'?

A charge of zina must be proven by four trustworthy (‘adl) male wit-
nesses who must all appear in the same court session to testify, in extreme
detail and in unambiguous (sar?k) language, that they saw the couple
engage in sexual activity and that the man penetrated the woman to
the extent that “his penis has entirely disappeared from sight.”?® The
Twelver-Shi‘ites admit the testimony of three men and two women or
two men and four women.?' The Hanafites, Malikites, Hanbalites and
Twelver-Shi‘ites require all witnesses to appear in court simultaneously,
failing which requirement, their testimony will be rejected and all of them
will be charged with gadhf, or wrongful accusation of zina. Upon cross-
examination by the gadi, any discrepancy in their testimonies (with regard,
inter alia, to the place in which the act occurred and the manner of their
being “with each other”) will vindicate the accused and, furthermore,
expose the witnesses themselves to the charge of gadhf, an offense punish-
able by eighty lashes.

False testimony that leads to conviction and the death penalty will entail
the right to damages against the witness. The Hanafites allow for blood-
money>? payment, while the Shafi‘ites would condemn the false witness to
death.?? Should the witness or witnesses prove to be untrustworthy, the
financial damages (diya) will be the responsibility of the Public Treasury,
although the Shafi‘ites and Hanbalites require the gadi, in addition, to pay
for bodily injury in the case of non-muhsan victims. The Hanafites and
Hanbalites require the witnesses to begin the punishment of stoning, if
they can be present, and refusal by any of the witnesses to engage in the
punishment is sufficient cause for dismissal and release of the accused,
although none of the witnesses will be charged with gadhf. The Hanbalites
find it preferable (mustahabb) that the witnesses begin meting out the
punishment,?* whereas the Twelver-Shi‘ites do not require the witnesses
to be present.?’

Confession of zina, however, is a more realistic and apparently a more
common method of proof. To be admissible, it should be made four times

—

7 Masili, Ikhtiyar, IV, 88. '8 Hilli, Shar@i, IV, 399. '° Ibid.

Ibid., IV, 394: wa-yatahaqqaq dhalika bi-ghaybiibat al-hashafa. > Ibid., IV, 397.
[Misr1, Reliance, 588-93; Ibn Rushd, Distinguished Furist’s Primer, 11, 495-505.]
Mawardi, Hawi, XIII, 236-37.  2* Ibn Muflih, Furi¢, VI, 59.

Hilli, Shara’i, IV, 402.

NONON N
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Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 14:00:17 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.012
Cambridge Books Online © Cambridge University Press, 2014




314 The law: an outline

by a person who is of age, compos mentis and free (i.e., not a slave); and he
or she must do so without compulsion (i.e., by choice, ikhtiyar).>°
However, if a confessor identifies an alleged partner in zina, and if the
latter denies the act (under oath), the confessor will be punished for both
fornication and gadhf, according to the majority opinion.?’ Obviously, in
the case of confessed zina, denial is sufficient vindication because other-
wise four male witnesses are required to prove that the act indeed
occurred.

The requirement of four witnesses also obtains if a man kills his wife’s
lover after having found him with her in bed. Unless the husband procures
three male witnesses (according to the Malikites) or unless the murdered
man admits to zina before his death, the husband will be charged with
murder and punished accordingly. The other schools, deeming the hus-
band an involved party and thus prone to suspect testimony (muttaham),
require four independent witnesses to prove that the man committed
adultery with the murderer’s wife. Only then will the husband’s punish-
ment for homicide be dismissed.

The Hanbalites and Malikites regard childbirth out of wedlock as proof
of zina. However, should the woman claim that the pregnancy was the
result of rape, she must produce evidence to this effect. The admissible
evidence, however, can be of the circumstantial type (garina) and does not
require the procurement of any witnesses to the act itself.?® For instance,
she can produce two witnesses to attest to the fact that they heard her, at
one point in time, screaming. She can also claim, without witnesses, that
she was impregnated during her sleep or that the pregnancy was induced
due to heavy fondling, without this involving penetration. The Hanafites
and Shafi‘ites deem sufficient a claim by a pregnant unmarried woman
that she was raped. Pregnancy out of wedlock is not proof of adultery if
four witnesses do not testify against her and if she does not confess.?’
In any case, the rapist, should he be identified and arrested, must face
the hadd punishment, and must furthermore be responsible for the
child and pay to the woman financial compensation equal to her
dowry.?° It is noteworthy and instructive that juristic discussions of rape
do not usually appear under the chapter of zina but instead under that of
ikrah (compulsion).>’

26 Mawardi, Hawt, XIII, 206-07; Hilli, Shar@i‘, IV, 396.

27 Qadikhan, Fatawa, 111, 470.  2® Hattab, Mawahib, V1, 294; Hilli, Shar@i‘, IV, 395.
2% Mawardi, Hawi, XIII, 227.

30 Mawaq, Taj, VI, 294; Peters, Crime, 15; Jaziri, Figh, V, 80-81.

31 E.g., Halabi, Multaqa, 11, 181.
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Homosexual zina is treated like its heterosexual counterpart by all
schools except the Hanafites, who deem it a za‘zir offense, thus requiring
only two witnesses and involving a discretionary punishment short of
death. But they impose the death penalty in the case of repeat offenders.>?
The Twelver-Shi‘ites require four male witnesses, and, like other non-
Hanafites, prescribe the death penalty, irrespective of ih;dn.33

. Slanderous accusarion (qadhf)

False accusation of zind,>* even against deceased individuals, gives rise to
the application of the /add penalty, with or without the victim’s willing-
ness or ability to prosecute. This, in other words, is the only strictly zadd
offense that need not await prosecution by the victim but can be tried and
punished on the instigation of the general public or authorities. Qadhf is
also constituted by any statement of offense or a curse, such as “You, son
of an unchaste woman.”>” The penalty is eighty lashes, unless the accused
produces four male witnesses proving his claim to be true. The only
exception to this law is /i‘an, whereby the husband affirms under oath
that his wife committed adultery and/or that her child is not his. Upon the
wife’s denial under oath, the marriage is dissolved but the accusing hus-
band is not subjected to the charge of gadhf.>® No one other than the
husband can accuse the wife of zinza with impunity. The husband is not
under obligation to produce any witnesses because he, as well as his
children and extended family, are presumed to be severely harmed by
the accusation itself. The shame to which he and his relatives are exposed
amounts to proof provided by disinterested testimony. In other words, if
his accusation is malicious, he would be hurting himself and his own
family first.

11l Drinking alcohol

With the exception of a minority of jurists, shurb al-khamr is deemed a
hadd offense and punished as such.’” Evidence of drinking includes
intoxication, but the act of drinking must be voluntary. As an offense, it

2 Qadikhan, Fatawa, 111, 469; Zarkashi, Sharh, VI, 284. > Hilli, Shar@i<, IV, 404.

3% This includes any and all verbal insults to the effect that a person is illegitimate. On the law
of gadhf, see Mawardi, Hawr, XIII, 253-65; Musili, [khtiyar, IV, 93-96; Mawagq, Taj, VI,
298 ff.; [Misr1, Reliance, 611-13; Ibn Rushd, Distinguished Furist’s Primer, 11, 531-34].

> Hilli, Shar@i‘, IV, 408-09.

36 Unlike in the case of rape, the child implicated in /i‘an dissolution belongs to, and inherits

from, the mother. As in zalag, the mother continues to be entitled to her mahr.

[Misri, Reliance, 617—18; Ibn Rushd, Distinguished Furist’s Primer, 11, 534-36.]

[

[
3
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is regulated by the Sunna, not the Quran.® It is also deemed less grave
than zind and gadhf>® since it represents aggression primarily against
oneself and not others. The Shafi‘ites impose as penalty forty lashes, but
the other three Sunnite schools apply eighty.*® As almost everywhere else
in the law of offenses, slaves receive half of this penalty. Likewise, the
Shafi‘ites do not require the punishment to be applied using an actual
whip, accepting instead such other devices as slippers, palm-tree leaves or
bare hfglds (perhaps suggesting the slapping of the culprit’s shoulders or
back).

12. Theft (sariqa)

The hadd punishment of amputation is applied in cases of sariga, a type of
theft that must meet a particular set of conditions. If only some of these
conditions are met, the offense is not regarded as sariga and is therefore
punished by a mitigated penalty within the spectrum of za‘zir, not hadd.
The distinction comes across clearly in the jurists’ technical language: a
person convicted of zadd is described as having been Ahudda (present tense:
yuhaddu), whereas a person convicted of za‘zir is said to have been ‘uzzira
(present tense: yu‘azzaru). Strictly speaking, a person convicted of za‘zir is
not a thief of the sariga type, i.e., not a sariq.

Sariga is thus technically defined as the taking of the property of another
by stealth (khufya; antonyms, mujahara, ‘alaniya), where the property
must be of licit character (e.g., not pork or wine), imperishable, and in
excess of a minimum value (nisab). It must also have originally been
lodged in a /&irz, a place of custody, such as a safe, a cupboard, a house
or a shop. A person who robs a house whose door was left unlocked is not
regarded as having breached a /4irz, and cannot therefore be charged with
sariga. The charge is also dropped if the act was not done by stealth. (This
explains why nahb, according to most schools, stands as a different cat-
egory of theft, since it is open and public, and accordingly does not call for
the hadd penalty.) However, like so much else in the Shari‘a, the final
definition of Airz rests with customary, local practices (‘urf). A barn, for
instance, is deemed a /zrz for cattle, but not for jewelry or silverware; the
beast is a /irz for that which it transports; and the human body is a Airz for
the clothing on it and all that is stored in the pockets.

38 <Asqalani, Buliigh, 279-81. But see an interpretation of the Quran’s condemnation of it (at
verse 5:91) in Mawardi, Hawr, XIII, 391.

3% Tbn al-Mundhir, Ignas, 285.

40 Mawardi, Hawi, XIII, 412; Ibn al-Mundhir, Ignas, 285. *' Mawardi, Hawi, XIII, 415.

42 Cf., e.g., Hilli, Shara’, IV, 394; [Misri, Reliance, 613—15; Ibn Rushd, Distinguished Jurist’s
Primer, 11, 536-46].

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 14:00:17 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.012
Cambridge Books Online © Cambridge University Press, 2014




Offenses 317

Further qualifiers of sariga relate to the thief, who must be of major age,
compos mentis and accepting of the rule of Islam, which is another way of
excluding minors, the insane, and /arbis, i.e., those who are not Muslims
and who have no permanently protected status under the rule of Islam
(unlike, e.g., dhimmis or musta’mins).*> The accused cannot be convicted
of sariga should there be any shade of doubt (shubha) that he or she has a
right of ownership in the property, however insignificant, which precludes
persons from being convicted of sariga after stealing from their parents.
The jurists also agree that the zadd penalty is inapplicable to the poor who
steal food, nor is it implemented in the case of “foreigners” (a‘ajim),
meaning here those who are unfamiliar with the teachings of Islam and
thus unaware of this zadd law.**

It bears repeating that a conviction for theft that falls short of the
conditions of sariga is still punishable by za‘zir. Thus, if the theft involved
property in excess of the stipulated minimum (nzsab), but the thief stole
the property in stages, each of which involved values lesser than the nisab,
then the Zadd penalty does not apply. The same principle is applicable to
theft carried out by a group of thieves. If the value stolen, when divided by
their number, does not amount to the nisab, they will be exonerated from
hadd but will be punished by razir.*> The Malikites also upheld this
position if the theft could have been carried out by an individual acting
alone. They dissented from the other schools, however, in cases where it
would have been impossible to implement the theft without the coopera-
tion of a group. In this case, all the thieves would be punished by kadd.
Similarly, a kadd will not apply to thieves if one of them entered, say, a
house, and handed over the stolen property to his collaborators outside
the house, because the person inside did not commit sariga, while the
one(s) outside did not steal from a Airz. Again, the Malikites make crucial
distinctions here. If the thieves outside extend their hands into the interior
of the house to receive the stolen property, they become subject to kadd,
but if the insider hands over the property by holding it outside the walls
(through windows, doors, etc.), then he is the one who should be so
punished.*®

The penalty for sariga on first conviction is severing the right hand at the
wrist, applicable equally to free men, women, slaves, Muslims and dhimmis.
Repeat convictions are punished by severing the left leg for the second
conviction, the left hand for the third, and the right leg for the fourth.*”

43 Shirazi, Muhadhdhab, V, 418-20. On musta’mins, see chapter 11, section 2, below.
44 Tazir, Figh, V, 149. % Hilli, Shar@’i, IV, 421.

4® Hattab, Mawahib, V1, 309; Jaziri, Figh, V, 159-61.

47 Mawaq, Ta@, VI, 306; Masili, Ikhtyar, V, 109-10.
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Procedurally, two witnesses are required to prove sariga. False testi-
mony entails payment of pecuniary damages on the part of the witness.
But should this testimony be intentionally mendacious and malicious, the
witness’s hand must be severed.*®

. Highway robbery

Known as gat* al-tarig or hiraba, this type of theft is armed and “open”
(jahr), namely, it does not involve stealth. Subject to it in terms of legal
competence are Muslims and dhimmis, but not harbis or musta’mins, since
they are presumed to abide neither juridically nor willingly by the Shari‘a.
As in all hudiid, only sane persons of major age can be convicted. This
type of robbery is punished by severing the right hand and left leg, but
if it is accompanied by murder the robbers are killed by sword and
crucified. If murder is involved without the taking of any property, the
punishment is death. If the amount stolen falls short of nisab and neither
murder committed nor bodily harm inflicted, the convicted are sentenced
to banishment.*’

VL. Rebellion (baghi) and apostasy (ridda)

Only the Malikites categorize these two infractions as Audiid, but the rules
governing them are similar in all schools. Bughar are not just any rebels,
but ones who have articulated a particular creed that is rationally com-
prehensible (ta’wil s@’igh). The distinct implication of this requirement is
that the imam must deal with the bughar as rivals to his authority, and not
as common criminals or highway robbers.°

The imam must, however, enquire as to the causes of the rebels’ dis-
content, and must attempt to remove any and all injustice from which they
suffer. This is grounded in the Quranic injunction: “And if two parties of
believers fall to fighting, then make peace between them. And if one party
of them did wrong to the other, fight ye that which did wrong till it return
unto the ordinance of Allah; then, if it returns, make peace between them
justly, and act equitably” (Q. 49:9).>! But should the rebels think their
demands to be lawful when in fact they are not (something that was often
determined by the elite jurists surrounding the imam),’? the imam must

48 Further on evidence, see chapter 12, section 2, below.

49 Maqdisi, ‘Udda, 554-56; Masili, Ikhtiyar, IV, 114-16; [Misti, Reliance, 616; Ibn Rushd,
Distinguished Furist’s Primer, 11, 547-51].

>0 [Misti, Reliance, 593-94.]

> Mawardi, Hawi, X111, 99, 102-03; Najdi, Hashiya, VII, 392-93.

On the rule of law within the context of the Circle of Justice, see chapter 5, above.
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attempt to dissuade them by inviting them to the “right path” which is
argued for and demonstrated through rational evidence and textual proof.
Should they persist, and should they fail to repent,’> he must then fight
and kill them, but he must in no way harm either their family members
or the rebels’ own private property, which should devolve upon their
lawful heirs in accordance with the laws of inheritance. Those who
hold a dissenting doctrine/“ideology” (khawary) but are peaceful in
their conduct must be left alone and must be treated like the rest of the
community.”*

In a culture whose lynchpin is religion, religious principles and religious
morality, apostasy is in some way equivalent to high treason in the modern
nation-state. Accordingly, a Muslim of a major age and compos mentis
cannot abandon Islam with impunity, and is charged with heresy if he
does. To be deemed an apostate, one has to have acted willingly (mukhzar),
and no element of coercion could be present.”” From this it follows that
a dlimmi or a musta’min coerced into converting to Islam, and who
subsequently renounces the new religion that was imposed on him, is not
deemed an apostate. The element of intent is also regarded as a require-
ment in the Hanafite school as well as in the opinion of some Shafi‘ite
jurists, rendering, for instance, a drunkard’s renunciation of Islam
ineffective.”®

Acts constituting apostasy include: (a) denying the truth of the Quran;
(b) accusing the Prophet of mendacity; (c) cursing God, the Prophet
Muhammad or any messenger whose prophethood is undoubted (e.g.,
Abraham, Jesus Christ and Moses); (d) abandoning prayer (salar) on princi-
ple or denying the validity of a legal matter subject to consensus (e.g., the
prohibitions on fornication and drinking wine); and (e) worshiping idols.

Some jurists allow three days after apostasy is proven for the apostate to
repent,’’ this latter consisting simply of uttering the two shahdadas.’®
Failing such repentance, according to some jurists, the apostate is killed
and his property confiscated by the Treasury. Other jurists, who seem to
be a minority, hold that the property devolves upon the apostate’s legal
heirs. Apostasy is also cause for dissolution of the apostate’s marriage.>’

>3 Repentance is admitted in the law of highway robbery and in apostasy, but in none of the

other hudiid.

>4 Najdi, Hashiya, VII, 397. For a detailed study of the laws of rebellion, see Abou El Fadl,
Rebellion and Violence in Islamic Law.

35 Hilli, Shara<, IV, 395; [Misr1, Reliance, 595-98; Ibn Rushd, Distinguished Jurist’s Primer,
11, 552].

>6 Tbn ‘Abidin, Hashiya, IV, 224.  °7 Sha‘rani, Mizan, II, 212.

>8 Namely, that there is no god but God and that Muhammad is the messenger of God.
Masili, [khtiyar, IV, 146.

> Ibid., IV, 147-48.
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The Hanafites and Twelver-Shi‘ites exempt women from capital punish-
ment and substitute for it a term of imprisonment for life.*°

3. Homicide and bodily harm (qisas)

Homicide is a private wrong, prosecuted only upon the demand of the
victim’s next of kin. Minors and the insane are exempt from punishment,
but their next of kin become liable for financial damages.®’ There are at
least five types of homicide, all graded on a scale of intentionality. The
degree of intentionality involved is measured by external criteria, as the
jurists deemed knowledge of inner motives (ma fil-barin) to be well-nigh
impossible. Gauging intent was therefore predicated upon the type of
implement used in murder, although the Malikites seem to have given
some weight to the psychological state of the killer during the time leading
up to the act of murder (e.g., anger, rage, malicious intent, etc.).%?

Liability for punishment or damages is inextinguishable, giving the kin
of the victim an eternal right to inflict appropriate retaliation or collect
damages. The first type, intentional homicide (gail ‘amd), involves, by
definition, not only the intent to kill but also the use of a lethal implement
or an instrument that is customarily used to kill. Furthermore, an integral
element of intentionality is the uncoerced will of the murderer, for anyone
who Kkills under duress is not deemed to fall into this category and there-
fore would not be liable for the death penalty.

The second type, quasi-intentional killing (shibh ‘amd), is where the
element of intention to exercise violence is present but the instrument
used is neither regarded as lethal nor customarily construed as a murder
weapon (e.g., a small stick). The Shafi‘ites and Hanbalites hold the
position that if someone repeatedly struck another with a stick, then the
killer would be deemed to have committed his act with full intent, as
opposed to causing death by striking once or twice. Likewise, a quasi-
intentional killing is said to occur when someone pushes another into a
body of water infested with sharks or alligators, provided that the killer did
not know of the presence of these predators, and even though he may have
done so playfully. Compensation in this form of murder consists of
extensive blood-money®? (or pardon by the victim’s family), but capital

0 Ibid., IV, 149; Hilli, Shar@’i‘, IV, 426; Mawardi, Hawi, XIII, 155; Sha‘rani, Mizan, 11, 212.

! Hisni, Kifaya, 159-60; Hilli, Shara’i, IV, 456-57; [Misti, Reliance, 585-88; Ibn Rushd,
Distinguished Furist’s Primer, 11, 479-521].

62 [Misri, Reliance, 583—88; Ibn Rushd, Distinguished Furist’s Primer, 11, 480-82.]

63 Known as diya mughallaza, amounting to a hundred camels delivered over a three-year
period. In customary usage, blood-money may consist of pecuniary payments of various
amounts, usually determined through a process of mediation (su/k). See next note.
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punishment is waived. A lesser amount of damages®* arises in the third
type, known as qat/ khata’, i.e., accidental homicide, such as in shooting
someone while hunting for game. The fourth type, requiring the same
amount of (mitigated) damages, is homicide that is “treated as a gail
khata’” (majra al-khata’), such as when someone rolls over another in
sleep and kills him. Fifth, and finally, is indirect killing (gazl bi-sabab), best
exemplified by someone digging a well (say, in search of water) into which
another accidentally falls and dies. This last type, though requiring a lesser
amount of blood-money, is deemed qualitatively different from all the
preceding types, as evidenced in the legal stipulation that, except in
indirect killing, the murderers in all the former types are barred from
inheriting from their victims.®

When the murderer is unknown, homicide falls under the rubric of
gasama. This procedure is followed when a person is found dead outside
his neighborhood, village or tribal territory. His next of kin can sue the
inhabitants of the locale in which the body was found for diya, on the
grounds of lawth, namely, an evidentiary “indicant” (amara) to the effect
that animosity between these inhabitants and the victim’s clan or tribe
constitutes motive. It is an “indicant” but not a “proof” because it has the
weight of only a single witness, not the necessary two witnesses.®® If lawh
is established, then the defendant, the collectivity, must pay the diya after
having sworn fifty oaths to the effect that they have not murdered the man
and do not know who has done so. Should there not be a sufficient
number of persons, then they must repeat the oaths until fifty have been
sworn. If lawth is not established, a defendant may swear an oath and will
not owe a diya. In this case, the diya becomes the responsibility of the
Public Treasury.®’

Liability for the death penalty is not universal, however. The Hanafites
are alone in accepting the equality of Muslims and non-Muslims and free
persons and slaves. Accordingly, a Muslim person is subject to retaliation
ifhe kills a non-Muslim, and a free Muslim is likewise punished if he kills a
slave. There is a consensus, however, to the effect that liability for hom-
icide is gender-free within the Muslim community. Accordingly, a free
male Muslim may be punished by death for intentionally killing a free
Muslim woman, and vice versa.

Diya mukhaffafa, amounting to a thousand (or about four kilograms of) gold dinars or a
hundred camels of a lower quality than that required in the extensive diya. For a detailed
account of diyat, see Musili, Ikhtiyar, V, 35-45; Qadizadeh, Nara@’y, X, 270-78.

65 Mawardi, Hawi, X111, 70-71; Halabi, Multaqa, 11, 282-85.

On testimony and witnesses, see chapter 12, section 2, below. See also Hilli, Shara, IV, 464.
7 Buhiiti, Rawd, 546; Hisni, Kifaya, 175; Hilli, Shara’i, IV, 464; [Ibn Rushd, Distinguished
Furist’s Primer, 11, 515-21].

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 14:00:17 WET 2014.
http://dx.doi.org/10.1017/CB09780511815300.012
Cambridge Books Online © Cambridge University Press, 2014




322 The law: an outline

The principle of gisas also applies to bodily harm, where the offender may
be subjected to the same injury he inflicted on the victim. The principle of an
eye for an eye holds in its full meaning, which is to say that the principle
insists on a good eye for a good eye, but not on a good eye for a bad eye or
vice versa. Yet, just like homicide, pardon or, especially, financial compen-
sation (arsh) stands as a distinct possibility. The measure of arsh is the full
diya, the blood-money that is paid in homicide.®®

Bodily harm is seen to fall into three categories: wounds (jurith), sev-
erance of members (zbanat taraf) or functional incapacitation of bodily
organs (izalat manfa‘a).®® Depending on their depth and location in the
body, wounds are awarded different damages. Head wounds and deep
wounds are compensated by one-third of the diya, while moderate
wounds to the body, or lighter wounds, are compensated by three-
twentieths and one-twentieth, respectively. The general rule in the loss
of bodily members is that, where there is only one, payment of a full diya is
required, but where they come in pairs, only halfis paid for each. Loss of the
nose, tongue or sex organ, for instance, entails payment of the full blood-
price, but an eye, a hand or a (woman’s) nipple is worth half as much. A
finger or a toe is worth one-tenth, and of a tooth, one-twentieth.”®
Incapacitating the mind requires the full diya and cannot be punished by
retaliation. Sensory members that come in pairs require half a diya if
incapacitated, e.g., seeing and hearing. Lesser injuries causing dysfunction
incur a graded pecuniary compensation.”!

4. Discretionary punishment (ta‘zir)

Any offense not classified under kadd or gisas punishments is deemed to
fall within the category of za‘zir. Theft involving amounts below the nis@b
or without breaching a /irz, or false accusation of unchastity other than
fornication, are all offenses punishable by za‘zir. Although the range of
discretionary punishment is wide and more varied than those stipulated in
hudiid and gisds, it cannot exceed or even match the hudiid in severity.”?
Death or bodily injury resulting from a za‘zir punishment will give the kin
of the victim the right to demand pecuniary damages from the sovereign
(since it is one of his officials who is normally charged with implementing
this punishment).””

8 Masili, Ikhtiyar, V, 35; Zarkashi, Sharh, VI, 153.  °° Nawawi, Rawda, VII, 125.

7 Ibid. ' Ibid., VII, 125-64; Zarkashi, Sharh, VI, 153-89.

72 Thus, lashes range from a minimum of three to a maximum of thirty-nine. Maisili,
Tkhtiyar, IV, 92.

73 Shirazi, Muhadhdhab, V, 462-64; [Misri, Reliance, 619].
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In practice, ra‘zir appears to have been the most common of all punish-
ments, though often entirely lacking in obvious physical violence. Since
personal honor was a precious commodity, with higher stakes at the
upper levels of the social order, besmirching this honor was — and remains
so in many parts of the Muslim world today — an effective method of
inflicting punishment.”* Social and moral standing within the community
would be a central consideration in punishing the offender. It is reported, for
instance, that the Mughal emperor Akbar once instructively commented:
“Punishment of everyone should be befitting his status ... a severe glance at a
man of lofty nature is equivalent to killing him, while a kick is of no avail to a
man of low nature.””> In the Malay Peninsula, even in the twentieth century,
the za‘zir punishment — even for certain serious crimes — was often non-
physical, frequently consisting of shaming and humiliation in public. For
example, a man seducing another’s wife would be forced to bow before the
husband in the presence of a large gathering.”® This was normatively
regarded as sufficient punishment.

" Singha, Despotism, 11-12. ™ Ibid., 11.

76 Sometime in the 1880s, Sir Hugh Clifford observed that the punishment of public
humiliation consisted in placing the criminal on a beast, smeared with soot and turmeric.
This punishment, he remarked, “was far more dreaded by Malay thieves than fine or
mutilation, and I can well believe that this was the case, for a fear of open shame and a
fierce self-respect are two of the strongest feelings in the breast of the average Malay in his
natural condition.” In the Malay world, this punishment was deemed so severe that it
seems to have been resorted to even as a substitute to the penalty for theft. Peletz, Islamic
Modern, 37, 42, 43.
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1. Introduction

In the entire repertoire of legal concepts, there is today no more ambiguous
and multi-layered term than jizad. The concept is charged with religious,
legal, cultural and political connotations, and has proven to be even
more controversial than such concepts and practices as polygamy. Its
potential and outward militancy invariably provokes hostile reactions
from Western observers, even when they are in full cognizance of the
fact that jzhad is a theory that belongs to the past. The fear of Islam and of
its alleged aggressiveness — in itself a constitutive ingredient of Western
culture since at least the European Middle Ages — has led even the more
prominent scholars to view the theory as if it were an applied reality and —
as if this were not problematic enough — to attach to the theory the most
negative interpretations. What is even more problematic is a third com-
plicating factor, i.e., the projection of an overcharged negative interpreta-
tion of the remote past upon a contemporary reality that bears no
resemblance whatsoever to that former era. It appears that paradigmatic
Western scholarship — not to mention mass media — has allowed itself to
succumb to all three problematics. In this chapter, I will briefly discuss the
classical theory of jihad, how it was reinterpreted in light of European
colonialism, and — by way of conclusion — its significance today.

2. The classical theory

As in all manners of conduct, the theory of jihad was expounded (at times
under the title siyar)! in legal works, either within the parameters of a
chapter in a comprehensive law book or in treatises wholly dedicated
to the subject. Such independent treatises were also allotted to other

Deriving from the root s-y-r, which carries the notion “to walk,” the term siyar connotes the act
of marching with the assumption that the march embodies a military expedition directed
toward the enemy. In non-legal works, the term commonly used was al-maghazi, indicating the
act of raiding. [Misti, Reliance, 599—605; Ibn Rushd, Distinguished Furist’s Primer, 1, 454-87.]
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subjects, such as charitable trusts (wagf), taxation (kharaj), damages
(damanar) and the rules regulating judgeship and mujftiship (adab al-gada’,
adab al-mufti wal-mustafir). It is, however, remarkable that whereas the
number of independent treatises on jizad declined after the third/ninth
century, those specializing in the other individual topics significantly
increased, most notably in the wagqf and adab al-gadr genres.

In legal works, jihad and siyar always referred to military campaigns by
the Abode of Islam against the Abode of War, this latter defined as
territory inhabited and ruled by non-Muslims, be they Christians, Jews,
Zoroastrians or pagans of all sorts. One influential technical dictionary
defined jihad as “a call to the right religion and fighting to implement it
when the unbelievers refuse to accept it or refuse a protected status”
(under Muslims).? Remarkably, the juristic works did not define the
term at the outset of chapters dealing with the subject, the practice having
been to begin with the statement that jiad, by universal agreement,’ was a
duty of the kifaya type, namely, that if a number of persons happened to
perform the obligation it would cease to be incumbent upon the others.
This stood in stark contrast to a duty of the ‘ayn type, which represented
an obligation on each and every Muslim, irrespective of whether or not
others are or were able to perform it.*

However, under certain circumstances, the obligation did become
binding upon each and every Muslim who happens to find himself in
such circumstances. First, if a battle broke out, those who were already
present on the field were all obliged to remain therein and fight. The
assumption here was that the battle would not be initiated by the Muslim
side since there can have been no intent on the Muslim side to have begun
the fight in the first place. Second, the inhabitants of any town or locale
had, to a man, to fight an army that invades their territory. Third, all those
whom the imam called upon to participate in the jihad had to comply.
These three exceptions, it must be said, were not intended to circumvent
the general principle of kifaya obligation, but rather to carve out particular
situations in which jizad cannot be successful without the participation
of all jihadists.” Generally, offensive jihad was deemed fard kifaya,
whereas defensive jihad, especially in a state of weakness, was unani-
mously regarded as fard ‘ayn. Fihad by proxy was permitted only by the
Twelver-Shi‘ites who permitted individuals to hire others to conduct jihad
on their behalf for a fee (yjra).®

2 Ahmadnagari, Jami‘ al--Ulim, 1, 424. > Tusi, Khilaf, 11, 500.
4 Halabi, Multaqa, 1, 354; [Misri, Reliance, 599-600].
> Ibn Qudama, Mughni, X, 364-66; Ramli, Nihaya, VIII, 42.  ° Tasi, Khilaf, 11, 500.
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To qualify as ajihadist, one had to be a Muslim male, an adult, free, and
of sound body and mind. These conditions were intended to exclude non-
Muslims, women, minors, slaves, handicapped persons and the insane.
The handicapped were defined as those who were seriously ill or blind,
and all those who suffered from any physical ailment or weakness that
rendered them unable to fulfill military obligations.” In addition to these
personal specifications, circumstantial conditions could bar a person from
qualifying: in the event that the jihad was a fard kifaya, the permission of
parents of young volunteers constituted a requirement for qualification, as
did the permission of a lender (mmudayyin), unless a guarantor had been
secured.® Finally, provisions and support had to be afforded to the jikadist
and to his family for the entire duration of the war. These provisions had to
include weapons and other necessities that the jizadist needed during the
campaign and on the battlefield.’

Yet, the conditions that a jihadist had to meet are neither fixed nor
universal. The public interest of Islam and Muslims, and various con-
tingencies, may have required enlisting the aid of non-Muslims in jizad
wars. In such cases, the majority of jurists allowed unbelievers to join the
Jthadist army, even if these unbelievers happen to be of the same “ideo-
logical” persuasion as those against whom the Muslims intended to wage
war. A minority of jurists reject the possibility of enlisting unbelievers,
while another minority espouse this possibility while insisting that the
recruited fighters differed from the enemy in religious belief.!® These
unbeliever-jzhadists could be persons of protected status (dhimmis), or
persons from a land with whom Muslims had struck a peace treaty, or even
harbis, namely, persons from the Abode of War.!!

Thus while the universal distinction is between the Abode of Islam and
the Abode of War, there conceptually stands in between them an inter-
mediate territory with which the Abode of Islam may live in peace. Again,
as in recruiting non-Muslim soldiers, the public interest (maslaha) of the
Abode of Islam may justify striking peace treaties with unbelievers for as
long as it is deemed appropriate by the imam. However, the majority of
jurists restrict the duration of peace treaties to ten years, finding their

<

Nawawl1, Rawda, VII, 411-12; [Misr1, Reliance, 601-02; Ibn Rushd, Distinguished Furist’s
Primer, 1, 455].

That is to say that if a debtor has failed to satisfy the debt before leaving on jizad, he must
obtain permission (idkn) from the lender to do so, or he must secure a guarantor. Sha‘rani,
Mizan, 11, 241; Nawawi, Rawda, VII, 413; [Ibn Rushd, Distinguished Furist’s Primer, 1, 455].
Ibn Qudama, Mughni, X, 366, 382, 384; Ramli, Nikaya, VIII, 55; al-Mawsii‘a al-Fighiyya,
XVI, 137-39, on the authority of Sahniin, Nawawi, Ibn ‘Abidin, Ibn Qudama, Buhiiti and
Dasuq.

19 Nawawi, Rawda, VII, 441; Ibn al-Hajib, Fami‘, 244.

11 Ramli, Nihaya, VIII, 59-60; [Misti, Reliance, 602].

©

©
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precedent for this in the diplomatic practices of the Prophet.'? On the
other hand, if the public interest of the Abode of Islam permits, jihad
expeditions should be launched at least once a year, unless any of a
number of conditions obtain. #kad may thus be suspended, with or
without a peace treaty, if, for instance: (1) Muslims are too weak to
fight, either because of depleted manpower or insufficient weapons and
equipment; (2) Muslims deem it necessary to wait for the arrival of
support or munitions from external sources; (3) the way to the battlefield
is inhospitable, replete with obstacles or lacking in supplies; or (4) there is
reason to believe that the Abode of War has shown positive signs that it
might convert to Islam.'?

In all juristic discussions, it is assumed that jizad is organized and con-
ducted by the imam, who is also regarded as the chief military commander
(amir, emir)."* The imam, or his deputy, has the exclusive powers to call for
Jthad, to prepare and equip the army, give orders, decide how the attackis to
be carried out and how the booty is to be distributed, and whether or not a
peace treaty should be struck and under what terms. He is also charged with
the specific duty of ensuring that the weak-hearted and those who promote
the spirit of defeatism are identified and ousted from the jihadist army.
Raids conducted without the permission of the imam or his deputy are seen
as legally reprehensible, though not outright forbidden.'® %ihad is therefore
conceived as taking place under the leadership of the imam, even though he
may be deemed unjust or lacking in ethical or moral conduct.'® In Twelver
and Zaydite Shi‘ism, it is the imam — a member of the ‘Alid family — who has
the sole prerogative to order jikad.'” Accordingly, in theory, no jikad of the
expansionist type has technically been possible since the Occultation of the
last Imam in 260/873, but of course the events of history were not as neat as
this theory prescribes.

If the goal of jzad is to subdue the Abode of War to the dominion of the
Abode of Islam, this dominion was neither categorical nor indiscriminate.
The Christians, Jews and Magians were to be fought with the view of
either converting them to Islam or subjecting them to Islamic rule while
allowing them to maintain their religious beliefs. If the latter, then they
were under the obligation to pay the poll-tax (jizya). However, pagans
enjoyed no such options, having been obliged to convert to Islam or fight
to the death. In other words, they were allowed neither to pay the poll-tax

2 Tbn Qudama, Sharh, X, 368. '* Ibid., X, 367. '* Nawawi, Rawda, VII, 440.
Hattab, Mawahib, 111, 348-49; Ramli, Nihaya, VIII, 57.

16 Tbn Qudama, Sharh, X, 371. Ahmad Ibn Hanbal disapproved of this, however. Yet, he did
not regard it as prohibited.

Ibn Muftah, Sharh al-Azhar, X, 432.

—
u

—
3
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nor to convert to another monotheistic religion.'® (Historical reality,
however, differed greatly from this theory, as evidenced in the willing
acceptance of Hindus, Jains, Buddhists and other non-monotheists in
the Indian Sub-Continent — not to mention centuries-old cooperation
between them and Muslims).

From a religious perspective, the more challenging the jikad, the more
commendable it was considered. Just as, historically, fighting naval wars
was held in the highest esteem (since “riding the Sea” was universally
considered to be fraught with mortal danger),'? fighting the People of the
Book commanded the highest respect and reward.?® But an interpretive
caution is called for here. The added respect and reward was not due to
any particular animosity toward Christians and Jews, for they, after all, are
singled out as having special rights of protection under Muslim rule.
Rather, the underlying assumption is that, because the People of the Book
are presumed to fight with conviction (due to their firm religious commit-
ment to another form of monotheism — with which the Muslims obviously
identified), jihad against them is markedly more difficult, just like the dan-
gers encountered at sea are significantly more serious than in land warfare.

Muslim jurists expended a great deal of energy expounding in detail the
conditions under which jihad wars can be initiated, conducted and
brought to conclusion. According to all legal schools, no jihad war can
be launched without prior notice, which usually involves calling the
enemy to accept Islam or suffer the consequences of refusal. According
to the Malikites, the call is to be repeated thrice, over three days, and upon
consistent refusal the attack may begin on the fourth day.?! According to
the Hanbalites, such a warning is required only in the case of those who are
not familiar with Islam, such as peoples whose territories lie at a distance
from the Abode of Islam.?? In all cases, however, as long as the battle has
not begun, the enemy continues to have the opportunity to save life and
property even after refusal of the threefold warning.??

Once fighting ensues, all males who are capable of fighting are legitimate
targets, although the jurists do not state the matter in these terms. The great
majority of jurists espouse the opinion that it is strictly forbidden to kill
anyone who cannot fight, or is not trained in the use of weapons, such as
women, children, farmers, the handicapped, the elderly, the chronically ill,

18 Tbn Qudama, Mughni, X, 387; Tasi, Khilaf, I1, 509.  '° Ibn Qudama, Mughni, X, 369.

20 Ibid., X, 370, reports that the Prophet informed one Umm Khallad that her son was killed
in jthad and that he would have two rewards, instead of the usual one. When the Prophet
was queried as to the reason, he said: “Because he was killed by the People of the Book.”

21 Halabi, Multaqa, 1, 355-56; al-Mawsii‘a al-Fighiyya, XVI1, 144; [Ibn Rushd, Distinguished
Furist’s Primer, 1, 461-62].

22 Ibn Qudama, Mughni, X, 385-86. 2> Ibn Qudama, Kafi, IV, 164-65.
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hermaphrodites, monks and all “church folk” of the monastic kind.?* Nor is
it permissible to kill the enemy’s envoy (rasil).?> The only exclusion from
amongst these exceptions is women who directly engage in the war effort,
such as by preparing weapons or transporting munitions and food to the
enemy fighters on the battlefield.?® Some Twlever-Shi‘ite jurists permit the
killing of hermits and monks, because of their active engagement in pro-
pounding the enemy’s heretical religion.?’

Ambushing enemy troops, cutting off their water supplies, destroying
their forts and catapulting fireballs on their ranks are deemed legitimate
practices, though perfidy, treachery, torture and mutilation are forbid-
den.?® So are burning crops and bee hives, uprooting trees and plants, and
the killing of animals that the enemy does not utilize for fighting purposes,
although eating the products of the enemy’s fauna and the fruits of flora is
permissible when Muslim supplies fall short of need.?® The Twelver-
Shi‘ites go so far as to forbid the destruction of enemy horses and cattle
seized by Muslims even when the enemy army is about to retrieve them
from Muslim hands.? In this context, the jurists’ main concern is the
minimizing of harm to human life and property, two principles of the
Shari‘a that along with three others (preservation of religion, offspring and
mind) constitute the universals upon which law is founded.?! The under-
lying principle governing the Muslim conduct of warfare is that no loss of
life or damage to property is permitted to take place behind enemy lines
unless it is essential, and directly related, to defeating the enemy’s army.
Needless devastation also resembles the highly condemned practice of
“spreading harm and evil on earth” (al-fasad fil-ard), punishable by death.
Thus, if the enemy is subdued or if the Muslims have good reason to
believe that victory is within reach, major assaults, bellicosity, and partic-
ularly the use of fire, are impermissible. On this all jurists are in agree-
ment.>> These principles of avoiding harm to life and property also
explain why all activities that might cause such harm must immediately
cease upon the enemy’s surrender.?> From this it also follows that, even

2% Halabi, Multaqd, 1, 358; Shams al-Din Ibn Qudama, Sharh, X, 389-90, 392, 400;
al-Mawsii‘a al-Fighiyya, XVI1, 148; [Misri, Reliance, 603—-04; Ibn Rushd, Distinguished
Furist’s Primer, 1, 456—61]. The reason why hermaphrodites are included in this group is
that their sex cannot be determined, and thus they may be subsumable under the category
of women.

25 Nawawi, Rawda, VII, 445. 26 Shams al-Din Ibn Qudama, Sharh, X, 402.

27 Tasi, Khilaf, 11, 501. 2% Halabi, Multaqa, 1, 358.

2% Tbn Qudama, Sharh, X, 390-95; al-Mawsii‘a al-Fighiyya, XVI, 156, on the authority of
Ibn ‘Abidin, Ibn Qudama, Buhiti and others.

30 Tasi, Khilaf, 11, 500. ' Hallaq, History, 167 ff.

%2 Tbn Qudama, Sharh, X, 396; al-Mawsii‘a al-Fighiyya, XVI, 152.

33 Tbn Qudama, Sharh, X, 396; Ibn Qudama, Kafi, IV, 164-65.

Downloaded from Cambridge Books Online by IP 35.8.11.2 on Wed Jan 15 14:02:55 WET 2014.
http://dx.doi.org/10.1017/CBO9780511815300.013
Cambridge Books Online © Cambridge University Press, 2014




330 The law: an outline

during war-time, attacks on enemy civilian targets (with the intention of
weakening the enemy or otherwise) are forbidden.

The principle of avoiding harm is reconciled with the demands of reality
through the deployment of the concomitant principle of “opting for the
lesser of two evils.”?* As it was the practice in pre-modern warfare to use
an enemy population or prisoners as a human shield in battles, Muslim
jurists were faced with the legal problems to which such a situation gave
rise. A minority of jurists categorically rejected the killing of Muslim
individuals who were used by the enemy as a frontal shield, but the
majority permitted such an act when necessary. The reasoning of the
majority in justification of Muslim troops killing their own “brothers in
religion” is diverse, but it comes down to the argument that if the Muslim
army does not fight — in an attempt to save the lives of those forming the
human shield — then jiz2ad will cease, the enemy will win, and many more
Muslims will be killed and subjugated.?® (To sacrifice the lives of a
minority to save those of a majority happens to be the most cited example
in illustration of the principle of “opting for the lesser of two evils.”) Yet, if
this were to occur, many jurists ar