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PUBLISHER’S NOTE

The pagination of articles originally published in English has been main-
tained for this volume. In articles translated into English, the original pagi-
nation has been indicated in the text in bold-face type.






Erratum

The publisher regrets some pages of the Introduction have been transposed
and to read the text correctly the pages should be read in the following order:
xxiii, Xxv, Xxvi, XXiv, XXVii.

GENERAL EDITOR’S PREFACE

Since the days of Ignaz Goldziher (1850-1921), generally regarded as the
founder of Islamic studies as a field of modern scholarship, the formative
period in Islamic history has remained a prominent theme for research. In
Goldziher’s time it was possible for scholars to work with the whole of the
field and practically all of its available sources, but more recently the in-
creasing sophistication of scholarly methodologies, a broad diversification
in research interests, and a phenomenal burgeoning of the catalogued and
published source material available for study have combined to generate an
increasing “compartmentalisation” of research into very specific areas, each
with its own interests, priorities, agendas, methodologies, and controversies.
While this has undoubtedly led to a deepening and broadening of our un-
derstanding in all of these areas, and hence is to be welcomed, it has also
tended to isolate scholarship in one subject from research in other areas, and
even more so from colleagues outside of Arab-Islamic studies, not to mention
students and others seeking to familiarise themselves with a particular topic
for the first time.

The Formation of the Classical Islamic World is a reference series that
seeks to address this problem by making available a critical selection of the
published research that has served to stimulate and define the way modern
scholarship has come to understand the formative period of Islamic history,
for these purposes taken to mean approximately AD 600-950. Each of the
volumes in the series is edited by an expert on its subject, who has chosen a
number of studies that taken together serve as a cogent introduction to the
state of current knowledge on the topic, the issues and problems particular
to it, and the range of scholarly opinion informing it. Articles originally pub-
lished in languages other than English have been translated, and editors have
provided critical introductions and select bibliographies for further reading.

A variety of criteria, varying by topic and in accordance with the judge-
ments of the editors, have determined the contents of these volumes. In some
cases an article has been included because it represents the best of current
scholarship, the “cutting edge” work from which future research seems most
likely to profit. Other articles—certainly no less valuable contributions—
have been taken up for the skillful way in which they synthesise the state of
scholarly knowledge. Yet others are older studies that—if in some ways now
superseded—nevertheless merit attention for their illustration of thinking
or conclusions that have long been important, or for the decisive stimulus
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they have provided to scholarly discussion. Some volumes cover themes
that have emerged fairly recently, and here it has been necessary to include
articles from outside the period covered by the series, as illustrations of
paradigms and methodologies that may prove useful as research develops.
Chapters from single author monographs have been considered only in very
exceptional cases, and a certain emphasis has been encouraged on important
studies that are less readily available than others.

In the present state of the field of early Arab-Islamic studies, in which
it is routine for heated controversy to rage over what scholars a generation
ago would have regarded as matters of simple fact, it is clearly essential for
a series such as this to convey some sense of the richness and variety of the
approaches and perspectives represented in the available literature. An ef-
fort has thus been made to gain broad international participation in editorial
capacities, and to secure the collaboration of colleagues representing differ-
ing points of view. Throughout the series, however, the range of possible
options for inclusion has been very large, and it is of course impossible to
accommodate all of the outstanding research that has served to advance a
particular subject. A representative selection of such work does, however,
appear in the bibliography compiled by the editor of each volume at the end
of the introduction.

The interests and priorities of the editors, and indeed, of the General Ed-
itor, will doubtless be evident throughout. Hopefully, however, the various
volumes will be found to achieve well-rounded and representative synthe-
ses useful not as the definitive word on their subjects—if, in fact, one can
speak of such a thing in the present state of research—but as introductions
comprising well-considered points of departure for more detailed inquiry.

‘A series pursued on this scale is only feasible with the good will and
cooperation of colleagues in many areas of expertise. The General Editor
would like to express his gratitude to the volume editors for the investment of
their time and talents in an age when work of this kind is grossly undervalued,
to the translators who have taken such care with the articles entrusted to
them, and to Dr John Smedley and his staff at Ashgate for their support,
assistance and guidance throughout.

Lawrence I. Conrad



INTRODUCTION
The Formation of Islamic Law

Wael B. Hallaq

OF THE FOURTEEN CENTURIES making up Islamic legal history, the first
three have the dubious distinction of being severely vexed with various his-
toriographical problems. As a rule, the earlier the century the more difficult
and insoluble these problems become. Generally speaking, writing the his-
tory of the third/ninth century thus makes for an easier task than writing
the history of the second/eighth century; and this latter, despite the grave
historiographical difficulties associated with it, is far less problematic than
the first.

The first obvious cause for these difficulties is the lack of sufficient histor-
ical evidence, be it literary, archival, archaeological or otherwise. This fact is
particularly true of the first century, and more so of its beginning and middle
than its end. The volume of literary evidence steadily increases over the span
of the next two centuries, but the good fortune of documentary abundance
is marred by serious problems of perceived inauthenticity and faulty attri-
bution. Just when the literary sources begin to surface around the middle
of the first century, leading many a modern scholar to think that the history
of that period can now be reconstructed, a cloud of doubt is thrown on the
historicity of these sources. The main case made against their usefulness for
writing the history of the early period is that they cannot, as we now know
them, be attributed to the time to which they are traditionally thought to
belong. Rather, the argument goes, they represent at best a genuine core
that had undergone a process of later redactions and accretions.!

Moreover, and as if the scarcity of source-material is not already a suffi-
ciently serious problem, these three centuries also distinguish themselves as
the most controversial in the field of Islamic (legal) studies in terms of in-
terpretational approach, reflecting what might be termed an extreme case of
hermeneutical perspectivism. As much as modern scholars are loath to ad-
mit it, this hermeneutical perspectivism is heavily entangled with cultural,

'On the controversy over dating of second/eighth and third/ninth century texts, see
Bibliography, Section 7, below. It must be said, however, that the revisionist approach
aiming to assign texts to later dates has been largely unsuccessful, for it has met with criti-
cal resistance from various quarters, and furthermore, has been left unheeded by historians
working on the early period.
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religious, political and other loyalties that have left us, roughly speaking,
with two widely divergent camps of scholars. With few exceptions, the dif-
ferences between the two camps are neither negligible nor reconcilable; if
anything, they are nothing short of staggering. Whatever points the two
camps may occasionally, if not rarely, agree upon, the rift between them is
a methodological and hermeneutical divide of the first order, one that was
created by the overarching fact that one camp derived its cultural, political
and worldly suppositions from a reality of colonialist domination in which
it both directly and obliquely participated, while the other emerged from
a reality and history that it represented, nay, defended, as the final, grad-
ually vanishing frontier of a subjugated, colonized religious culture. This
frontier came to stand as the diametrical opposite of the colonizer’s ratio-
nalism and scientism, as the only aspect of the present that is faithful to, if
not a remnant of, the glorious religious past. To put it differently, the rift
was prompted by a clash between the dominating modern and dominated
traditionalism.

The traditionalist camp propounds a legal history whose anchors are
religious, replicating the assumptions of the pious. What Western rational-
ism calls “historical truth” is not the concern of this brand of scholarship.
“Historical truth”, if it were to be recovered, would ultimately turn out
to be nothing but the Truth as constructed by that particular conception
of ideas, events and men who were eventually made to be the defining pil-
lars of what was, and evolved into, Islamic culture, history, religion and
law. In this conception and scheme of ideas, there is no room for mundane,
worldly or materialistic considerations, and even less for so-called “Western
causality”. Historical motives and props must all be either noble or base,
religious or irreligious, good or evil. Even as simple a factor as material
self-interest, which may or may not have motivated a given historical act,
is normatively viewed with the lens of piety or impiety that is transcen-
dentally engendered rather than humanly inscribed. Nor is there a place
for deconstructing the religious myths that all societies—including those of
Judaism and Christianity—have needed and found essential for their ideo-
logical, even material, survival. For instance, the religious veneration that
came to be associated with the founders of the legal schools was an essential
ingredient of the authority that was constructed around their figures, an
authority that was to replace the role of the state that other legal cultures
so heavily depended upon as the foundation of their legal systems. But this
authority-construction amounted in effect to a long historical process span-
ning a period of more than a century, before which time the figures of the
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founders were largely, if not entirely, devoid of this constructed authority.?
The traditionalist camp’s point of departure is the fully developed notion
of “founders”, already embellished with all the authority with which they
came to be associated. Here, there can be no acknowledgement that the
authoritative image enjoyed by the so-called founders must have emerged
post eventum, and that it had little to do with the piety, accomplishments
or degree of legal knowledge attained or not attained by these “founders”.
Whatever functions these posterior constructions came to play, they can
hardly inform us who the historical founders “really” were, for if these con-
structions were necessary, they must already have been so for the period in
which they came into existence, and even more so in subsequent periods. Af-
ter all, if they came into being, they obviously did so for a purpose, and that
purpose was legal in nature rather than historiographical. However, these
constructions cannot be permitted to function as a genuine description of
what went before except solely for the purpose of serving as ideological un-
derpinnings to the goal that these constructions were meant to achieve in
the first place.

The traditionalist camp is thus driven by hermeneutical imperatives or-
ganically connected with religious relevance, compounded by a defensive
tenor typically adopted by the dominated. If history and historical narra-
tive are to be sought after, it is for the purpose of constructing, enhancing
and maintaining whatever is religious or anything that sustains religion. No
historical event or narrative can be so revised as to displace or shake what
religious history has traditionally come to represent, for such a displacement
threatens to alter not only the logical sequence of the religious narrative that
is inherently integral to faith, but also the moral and ethical content that
this narrative is intended to represent. If Islam is to be at all justified as a
religion, then it must possess substantive elements that distinguish it from
competing religions, making it more than a mere replica of any of them. It
must vie, as it did in this early period, for a position of uniqueness, in both
ontology and purposiveness. Its claim was revisionist, namely, to lay down
the true version of religious Truth that had been adulterated by Judaism
and, later, by Christianity, and that was totally unknown to the lost souls
of Arabia Deserta, the idolatrous Bedouins. This narrative stood since the
early phases of Islam as the supreme explanatory cause behind the rise of
the new religion, and as such could be displaced only at the risk of shak-

2See Wael Hallaq, Authority, Continuity and Change in Islamic Law (Cambridge,
2001), 24 ff. (Chapter 12, below).
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ing the foundations of the entire faith. In fact, with the constancy of the
faith’s relevance to Muslims past and present, there could not have arisen
a single reason that would prompt such a displacement, for no other narra-
tive is as relevant and as indigenous to this history as that which represents
revisionism and reformation.

If Islam came to reform, then it could not have come without command-
ments, or a law, or at least a legal blueprint. Nor could its law have been
absent when its adherents conducted the most successful territorial conquest
history has ever known, where an expansive militarized empire was soon
thereafter erected and an entire imperial system came to function so effec-
tively. In this narrative, the Muslim Arabs were masters who stood in need
of no foreign law and, what is more, none could impose on them any such
laws. This fact of perceived political and military superiority was consis-
tent with the original impulse of propounding the law of God as revealed to
Muslims, a law that had to be particular to the Muslims whose purpose was
nothing less than correcting what had been adulterated by other monothe-
ists. On this Muslim view, then, it would have been absurd to expect a
community embarking on such a Mission to derive its reformist inspiration
from the very entities that it was supposed to reform.

Outlined in the Qur’an, the Mission was to be propounded and articu-
lated by the Prophet, whose conduct was so consistent with God’s will that
his Sunna was sanctioned, ab initio, as an authoritative source of law. De-
spite its derivative nature, the Prophet’s Sunna came to be constituted as a
source equal in force to the Qu’an, but offering a wealth of material barely
matched by the concise, revealed text itself. Thus, Islamic law is said to have
come into existence during the last years of the Prophet’s life, but only to
the extent that was needed by the Prophet to conduct the nascent umma’s
affairs in Medina. The subsequent wave of the Rightly Guided caliphs, their
Umayyad successors and the jurists of the time expanded the law as the need
arose, and in accordance with the varied demands and hence different inter-
pretations of each region. Out of this emerged centers of legal specialization
and jurisprudential expertise in Medina, Mecca, Yemen, al-Kiifa, al-Basra,
Syria, Egypt and Khurasan.

An important element of this traditionalist narrative is the proposition
that the Qur’an and Prophetic Sunna came to be viewed by the faithful as
sources of the law upon the death of the Apostle and that all legal solu-
tions, therefore, must have and indeed were ultimately derived therefrom.
The Rightly Guided caliphs continued on the path already paved by the
Apostle, thereby partaking in the Prophetic role of mediating the discov-
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ery of God’s law. As the immediate deputies of the late Prophet and his
closest Companions (the sahaba), they knew not only what he did and said,
but also how he thought and reacted (or would have reacted) to certain
situations. They were also most familiar with the fundamental injunctions
of the Qur’an. This profound and extensive knowledge, the narrative con-
tinues, gave the caliphal jurisprudence in particular, and the Companions’
legal scholarship in general, a certain authority which came to complement
Qur’anic and Sunnaic material as a source of law. The supplementary legal
provisions of the early caliphs and the oldest Companions are said to have
brought to closure the gate of revelation where, beyond this point, law could
only be derived through interpretation of what had become fixed material
sources. And this is precisely what the next generation, that of the Suc-
cessors, accomplished. The class of legal specialists that emerged is said to
have hailed from amongst these Successors (tabi‘un), specialists whose main
preoccupation was the study of all kinds of religious discourse that would
lead to the elaboration of legal doctrine. Their scholarly activity included,
among other things, the study of the Qur’anic text, its exegesis, the princi-
ples of abrogation, legal language, Prophetic hadith, Arabic grammar, and
often arithmetic.

In spite of the legal accomplishments of the jurists and caliphs who lived
and flourished during the first century and the two decades that followed,
Islamic law as a methodologically structured system only emerged with the
coming into being of the schools whose formations are associated with the
careers of their eponyms: Abu Hanifa (d. 150/767), Malik (d. 179/795), al-
Shafi‘T (d. 204/820), and Ibn Hanbal (d. 241/855). All these school founders
gained distinction in one way or another, but of them all it was al-Shafi1
who alone was recognized for juristic excellence, in that he was believed to
have single-handedly elaborated a theory of jurisprudence and methodology
of law (usul al-figh). He is said to have been to law what Aristotle was to
logic.3

What al-Shafi7 is said to have accomplished in this theory was to discover
the general principles according to which the law had been constructed by
the community of jurists and to delineate the hermeneutical and juristic
methods through which law is—and should be—derived from its two primary
sources, the Qur’an and Prophetic Sunna, as well as through consensus and

3Some Hanafis would beg to differ, arguing that the founding Hanaff masters con-
tributed nearly as much to such jurisprudential developments. However, the overall weight
of their discourse in the Muslim tradition remains secondary to that thrown behind al-
Shafi'T’s acclamation.
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the inferential method of giyas. Although this traditionalist narrative does
not make clear the relationship of al-Shafi‘r’s methodology to the work of
the other founding fathers and preceding jurists, it was clearly assumed
that, while jurisprudence had been put into practice before al-Shafi‘i, it was
he who articulated in theoretical discourse what jurists had always done as
a matter of juristic and judicial practice. By al-Shafi‘’’s death, or perhaps
soon thereafter, positive law was deemed fully elaborated, the schools had
taken a fairly developed form, and the theoretical foundations of the law had
been sufficiently expounded in accordance to al-Shafi‘’’s Risala.

The central problem associated with this narrative is its power to project
backwards events and developments that could not have taken place during
the periods assigned to them. The Qur’an, for instance, could not have
acquired the importance attributed to it as a comprehensive, canonical and
foundational source of law immediately after the death of the Prophet. Even
the early Muslim sources themselves do not attest to the Qur’anic values,
much less its legal content, as having the sort of dominance that would have
rendered the Book an instantaneous and direct source of law. Nor is there
evidence that the Sunna rose to equal prominence immediately after the
Prophet’s death, or that his Sunna was ever the only form of “model dicta”
during the first century.? But such acknowledgements, which would entail a
certain diminution in the weight of these legal sources, could not be made in
the face of a profound veneration for the revealed Word and for the sanctity
of the Prophet. The cumulative bulk of authority-constructed narrative that
emerged in later periods had to be projected back to a time in which such
constructive processes had just barely begun.

Perhaps there is no issue in the religious history of early Islam as contro-
versial as that of the provenance of Prophetic material, and it is the second
camp that has raised fundamental issues about this provenance.® The sec-
ond camp’s discursive repertoire can generally be defined as emanating from
Orientalism, which has in part taken upon itself the mission of providing an
indirect response to the tradionalist, Muslim narrative. Of the political and
ideological tenor of Orientalism we shall say something later, but for now let

4On sunan, in contradistinction to Prophetic Sunna, see W.B. Hallaq, The Origins and
FEarly Evolution of Islamic Law and Jurisprudence (Cambridge: Cambridge University
Press, forthcoming), Chapters 2-3.

51t will be noted that this volume takes no more than a cursory interest in the contro-
versy over Prophetic traditions and their authenticity, since such themes are the subject
of another volume in this series, edited by Harald Motzki. For other writings, nonetheless,
see Bibliography, Section 4, below.
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it be noted that legal Orientalism has produced several, often considerably
divergent, strands of thought. In this camp there are to be found published
opinions ranging from those that are hostile to Muslim narrative (or even
history) to others that confirm the narrative’s contents. It is remarkable
that the latter strand of Western scholarship is considered revisionist, hav-
ing surfaced in this scholarship only recently. Its qualification as revisionist
has been attributed to the fact that its findings stand against those devel-
oped by classical Western scholarship over the last century and a half. What
is even more remarkable is that this revisionist scholarship emerged in spite
of the fact that its critical scholarly apparatus is often nearly indistinguish-
able from (and at times more sophisticated than) that which has defined
the modus operandi of classical Orientalism. Yet, this revisionism tends to
confirm much of what the traditionalist narrative asserts.

Another revisionist strand within the Orientalist camp is one that has
tended to discredit the traditionalist narrative altogether, confirming the
general outlines of classical Orientalism and even going beyond these out-
lines, while adopting a highly skeptical approach to the Muslim sources.

The articles collected in this volume are intended to reflect the debates
that have raged within the Western camp during the last half century. The
topics with which these articles deal represent major issues that have de-
fined the contours and substance of the legal history. of the early Islamic
period. A conscious attempt was made to include the widest spectrum of in-
terpretation, from the mainstream voices to the revisionists on both sides of
the center, i.e. those who tend to confirm much of the Muslim narrative and
those who accept nearly nothing of it, arguing that even the mainstream ver-
sion of Orientalism—already highly critical of the assumptions and accounts
of this narrative—has been naive in its outlook.

Another important consideration in the choice of subject matter has been
to cover as much as possible of what constituted the formative period. Until
recently, it has been thought that this period ended around the middle of the
third century AH (ca. AD 850), when, following Joseph Schacht’s findings,
we thought that the legal schools, as personal juristic entities, came into
existence and that, again after Schacht, Islamic law and legal theory reached
their zenith or, at least, came of age. It has become clear now that Schacht’s
findings were largely incorrect® and that the point at which Islamic law came

SElsewhere, I have argued that Schacht’s great influence on the field is entirely unjusti-
fied, since much of his findings—certainly those associated with his chief contributions—are
fundamentally flawed. There, I have also tried to explain why, despite the problematic
nature of his work, Schacht became accepted as the dominant authority in the field. See
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to contain all its major components must be dated to the middle of the
fourth/tenth century, an entire century after we had thought.” Therefore,
in this context, the definition of “formation” or “formative period” is that
historical period which the legal system arose from rudimentary beginnings
and then developed to a point where its constitutive features had acquired
an identifiable shape.

“Identifiable” because all that is needed in the context of “formation”
is the coming into existence of those attributes that distinguish and make
unmistakably clear the constitutive features of that system. Insistence on
more specific definitions would run the risk of locking historical systems into
a rigid, even immutable, form, from which these systems were essentially
free. In fact, there can be no universally accurate definition of any living
organism, and legal systems no doubt are such organisms. In other words,
there cannot be a true definition of a system that purports to cover var-
ious periods or epochs, for chronological change would necessarily alter a
definition. “Formation”, therefore, would have to be restricted to the evo-
lution of the general features of the system, since the details—or what we
might, philosophically speaking, call “accidental attributes”—endured con-
stant movement and change and could never determine formative epochs.
Thus, and to continue with our philosophical terminology, the search for
formations must be defined in terms of “essential attributes” that make a
thing what it is; or, conversely, the absence of any essential attribute would
alter the very nature of the thing, rendering it qualitatively different from
another in whom that attribute does exist. In the case of Islamic law, the
essential attributes are mainly four:

1. the evolution of a complete judiciary, with full-fledged court systems
and law of evidence and procedure;

2. the full elaboration of a positive legal doctrine;

3. the full emergence of a science of legal theory and legal methodology
which, among other things, reflected a great deal of hermeneutical,
intellectual and juristic self-consciousness;

Hallaq, “The Quest for Origins or Doctrine? Islamic Legal Studies as Colonialist Dis-
course”, UCLA Journal of Islamic and Near Eastern Law 2.3 (2003, forthcoming).

"This assertion finds confirmation in the work of this writer and that of Christopher
Melchert. See Hallaq, Authority, Continuity and Change, Chapters 2-3; idem, “Was al-
Shafi‘i the Master Architect of Islamic Jurisprudence?” (Chapter 10, below); Melchert,
The Formation of the Sunni Schools of Law (Leiden, 1997), and his contribution here
(Chapter 13, below).
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4. the full emergence of the legal schools, a cardinal development that in
turn presupposed the emergence of various doctrinal, educational and
practice-based elements.

By the middle of the third/ninth century, the third and forth attributes
did not yet exist in any complete form. By the middle of the fourth/tenth
century, all of them did. And this is the cut-off point. All later developments,
including change in legal doctrine or practice, are “accidental attributes”
that—despite their importance for legal and social historians—do not affect
the constitution of the phenomenon we call Islamic law. With or without
this change, Islamic law, for our purposes here, will remain Islamic law. But
without the legal schools or the science of legal theory, Islamic law cannot
be deemed, in hindsight, complete.

Far more complex than plotting the end-point of the formative period is
the determination of its beginning. It is no exaggeration to say that of all the
major questions in Islamic legal history, the issues involved in studying these
beginnings have proven the most challenging, if not elusive. The problems
associated with “beginnings” have for long stemmed more from unproven
assumptions than from any real historical evidence. It has been part of the
classical Orientalist creed that the Arabia of the Prophet was a culturally
impoverished region (and this remains the prevailing belief even today), and
that when the Arabs built their sophisticated cities, empires and legal sys-
tems, they could not have drawn on their own vacuous cultural resources.
Instead, in the course of their conquests and later expansion, they freely ab-
sorbed the cultural elements of the societies they conquered, including (but
especially) the Byzantino-Roman, Sasanid, and Jewish civilizations. In this
account, Syria and Iraq become the loci of legal transmission.

The problem with these assumptions has consistently been that they
are unable to stand the test of scrutiny. Except in a few cases, attempts
to demonstrate genetic links with these cultures have proven futile, if only
because Arabia has provided an equally, if not more, convincing source for
much of the law that Islam derived. Yet, while classical Orientalism seems
to have been largely abandoned by many cultural and political historians
engaged in the study of the first few decades of Islam—who have made
considerable progress on the basis of literary and non-literary sources—the
legal historian has not caught up with these developments. Instead, the latter
is still operating under archaic assumptions that have been belabored, but
never proven, by nineteenth-century scholars. In some cases, furthermore,
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there appears to be tremendous regress among some of these historians who
are writing even nowadays.®

What can be accomplished by a fair-minded scholar is demonstrated in
the first item in this collection (Chapter 1), which comes from a non-legal
historian. In his article “The Arab Conquests and the Formation of Islamic
Society”, Ira Lapidus perceptively analyzes the conditions that prevailed in
the Arabian peninsula immediately prior to the conquests and shows how
these conditions “involved the development within Arabian society of the
very same types of institutions and forms of culture which were already
established in the empire societies”.® Arabia was thus heavily influenced
by these forms of culture, since no barrier whatsoever separated it from the
empire regions. In fact, over the three or four centuries before the rise of
Islam, the Arabian peoples had migrated slowly northwards, to the point
where they had come to constitute much of the population of Iraq and,
especially, Syria. When the conquests began, these Arab populations—who
had already absorbed, and themselves participated in creating, the cultural
forms of the North—joined their Southern Arab fellow tribesmen in building
the new venture that became Islamic civilization. What is to be recalled here
are the complex relationships that existed between these Southern Arabs and
the societies of the North, be they Arab or non-Arab. South Arabia, it must
be stressed, shared many of the northern cultural forms and institutions, and
this must remain a fact of crucial importance in any analysis of the rise of an
Islamic legal system. For it is this fact that explains the significant difficulties
encountered when legal borrowings are assumed to emanate from the North,
to the exclusion of Arabia itself. Lapidus’ article, therefore, provides both
the historical framework within which the Islamic conquests arose and the
Peninsular backdrop against which the future Islamic institutions (including,
by implication, law) began to develop largely on the basis of the legal culture
that the conquering Arabs brought with them from their native land.

It will be readily obvious that in his “Pre-Islamic Background and Early
Development of Jurisprudence” (Chapter 2), Joseph Schacht adopts a dif-
ferent approach, the underlying assumption of which is the postulate that
Islamic law developed mostly on the basis of Iraqi and, to a lesser extent,
Syrian traditions of law and legal practice. He maintains this position de-
spite the fact that he could not overlook the “developed” nature of the law

8See Wael Hallaq, “The Use and Abuse of Evidence: the Question of Provincial and Ro-
man Influences on Early Islamic Law”, in W.B. Hallaq, Law and Legal Theory in Classical
and Medieval Islam (Aldershot, 1995), IX; idem, “The Quest for Origins or Doctrine?”
9Lapidus, “Arab Conquests”, 50 (Chapter 1, below).
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that existed in the urbanized areas of the Peninsula, such as Medina and
Mecca.l® His admission that such a developed law existed in the homeland
of the conquerors had no bearing whatsoever on his determination to cham-
pion Iraq as the real cradle of Islamic law. It was one of Schacht’s cardinal
conceptions—dictating much of his scholarship on the early formation of Is-
lamic law—that Islamic law was not the natural evolutionary continuation
of the Hijazi legal forms supplemented by northern influences, but rather the
result of administrative and popular Umayyad practices that were heavily
colored by the legal traditions that had survived in the new lands ruled by
the first Islamic dynasty. Islamic law thus began to be elaborated on the
basis of these practices that were inspired by layers of ancient Near East-
ern laws (this latter point constitutes Schacht’s preoccupation in the next
article “Foreign Elements in Islamic Law” [Chapter 3]). Of fundamental
importance in this picture are the players in these developments, namely,
the newly emerging groups of pious legal specialists who produced the first
incarnation of an Islamic law around 100/718. Their successors, who were to
continue their mission, succeeded in building a legal system, legal doctrine,
schools of law, and a legal theory to boot.

Nor does Schacht find that the body of regulations contained in the
Qur’an have much to do with the evolution of a distinctively Islamic religious
law from the outset. In fact, elsewhere, he argues that Qur’anic legal norms,
“apart from the most elementary rules. . . were introduced into Muhammadan
law almost invariably at a secondary stage”,!! which he again assigns to
the years immediately around 100/718. During the Prophet’s lifetime, he
argues, the Qur’an never functioned as a legal authority, nor did Muhammad
himself do so. The Prophet “wielded his almost absolute power not within
but without the existing legal system; his authority was not legal, but for
the believers, religious, and for the lukewarm, political”.!?

The clear implications of Schacht’s argument—that neither the Prophet
nor the Qur’an constituted legal authority—are taken up by S.D. Goitein in
his “The Birth-Hour of Muslim Law” (Chapter 4), where he protests that
the Qur’an cannot be seen as confined to a non-legal, religious role. He cites
the critical event in the Prophet’s career where his conflict with the Medinan
Jews led him to an awareness of his role as a leader of a community that had
gained the divine right of upholding a law, just as the Jews and Christians

10Schacht, An Introduction to Islamic Law (Oxford, 1964), 6-9.
1Schacht, The Origins of Muhammadan Jurisprudence (Oxford, 1950), 224.
2Schacht, “Pre-Islamic Background”, 31 (Chapter 2, below).
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from other legal systems”,!® they nonetheless “lend no support to the as-
sumption that jurists of non-Arab descent brought solutions from their natal
legal systems—Roman, Roman provincial and Jewish law—to early Islamic
law” .20

Motzki’s article brings to a close the first part of this book, leaving the
question of borrowings only marginally less elusive than it had been when
European scholars embarked upon their investigation of the issue a century
and a half ago. Thus far, it has not seriously occurred to modern Western
scholars that the solution to the problem might lie in the Hijaz, where Is-
lam began.?! The current lack of interest in the Hijaz as a likely place of
Islamic legal origins is prompted by the Orientalist assumption—expressed
unequivocally by Crone??—that the entire Peninsula was culturally and in-
stitutionally arid, and thus incapable of producing the kind of elaborate and
sophisticated law that became the Shari‘a. Lapidus’ article (Chapter 1),
is merely a preliminary pronouncement against this archaic assumption, a
pronouncement that is largely non-legal. Modern legal scholarship has thus
far left the thesis of Hijazi origins lamentably unexplored.?3

The vacuum left by the thesis of foreign borrowings is merely one symp-
tom of our staggering ignorance of what happened, in legal terms, during
the few decades after the Prophet’s death. However, we begin to see some
features of the law at work in the careers of the legal administrators who
flourished during the second half of the first century. In Chapter 8, Irit
Bligh-Abramski sheds light on this class of administrators whose functions
in the early period were so underdeveloped and substantially non-legal that
we cannot call them anything more than proto-gadis. Showing how they
developed into a full-fledged judiciary, Bligh-Abramski sketches the main
contours of this development from the middle of the first century to the
end of the second and beyond, commenting among other things on the re-
lationship between the judges and the political, ruling class. By virtue of

19Motzki, “Role of Non-Arab Converts”, 316 (Chapter 7, below).

20 1bid., 293.

21 Apart from the nearly forgotten essay of Gotthelf Bergstrasser, “Anfange und Charak-
ter des juristischen Denkens im Islam. Vorlaufige Betrachtungen”, Der Islam 14 (1925),
76-81, David Powers seems alone in stating, if only in passing, the possible influences of
the Hijaz, although, to my knowledge, he nowhere pursues this line of thinking. See his
“On Bequests in Early Islam”, Journal of Near Eastern Studies 48 (1989), 185-200, at
199.

22Gee Hallaq, “Use and Abuse of Evidence”.

23 An initial attempt, providing the context for such an enquiry, is advanced in Hallaq,
The Origins and Early Evolution of Islamic Law.
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had upheld divine laws of their own. While Goitein does not make the
argument that the Qur’an functioned as an overarching source of law from
the very beginning, he does make the important point—countering Schacht’s
claim—that the Qur’an’s authority and, by extension, that of the Prophet,
could not have been devoid of legal content.

Intimately related to this theme is Patricia Crone’s essay “Two Legal
Problems Bearing on the Early History of the Quran” (Chapter 5), in which
she attempts to show, basing herself on two exegetical examples, that “there
is less continuity between Qur’anic and Islamic law than one would ex-
pect” and that “Schacht underestimated the discontinuity to which he drew
attention”.1® The two examples that Crone adduces come to bolster at least
six other cases!? that had earlier presented other scholars with exegetical
problems and that in turn Crone takes to be illustrative of a disjunction
between Qur’anic legal doctrine and the Shari*a. The fundamental problem
as raised here is that shortly after the Prophet’s death, his followers failed
to remember what he—or the Qur’an—meant by certain, mainly legal, ex-
pressions. The question for Crone then becomes: “how could the meaning
of such terminology be forgotten if the rules it (i.e. the Qur’an) formulated
were explained and applied from the moment of their revelation?” However,
one should not expect much in terms of an answer to this question, for Crone
herself expressly admits her inability to provide a solution.!®

The exegetical and other problems posed by Crone would indeed be se-
rious and would thus require an explanation if we grant two interrelated
assumptions, namely, that: 1) they are genuine problems; and 2) if they are,
they constitute sufficient grounds to doubt the existence of continuity. For
example, the two problems associated with kalala and kitab (or, for that
matter, the stoning verse or the alleged problem that Sirat al-Baqara 2,
v. 282, is said to raise concerning written documents) may not turn out to
be problems after all, a fact that reduces the importance of the remaining
problems, relegating them to the status of marginal exceptions rather than
serious issues pointing to a marked discontinuity. But even if the entire
set of problems proved genuine, as Crone would clearly have it, the fact re-
mains that aggregately, they can prove nothing beyond what the problems
themselves present. In other words, they cannot and do not adjudge the
entire relationship of (dis)continuity between the Qur’an and the Shari‘a,

*Crone, “Two Legal Problems”, 10 (Chapter 5, below).

4 They are jizya ‘an yad, al-samad, kalala, ilaf, the stoning penalty v. whipping, and
written documents v. oral testimony.

Crone, “Two Legal Problems”, 21 (Chapter 5, below).
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a relationship based upon hundreds of similar, even more important, legal
cases.

Crone’s assumption of discontinuity echoes the argument she presents
in another of her works, entitled Roman, Provincial and Islamic Law.'® In
this work, the author argues—following in the footsteps of a long string
of Orientalists (including Schacht)!”™—that Islamic law is substantially the
product of foreign influence, in this case, of the provincial and Roman law
that prevailed generally in the Fertile Crescent and, specifically, in Syria
during the formation of Islamic society under the Umayyads. The case-
study she brings to bear upon the question of borrowings is the institution
of the patronate and the legal status of freedmen.

Crone’s thesis, perhaps the most articulate in the field, has neverthe-
less been shown to suffer from fundamental methodological and substantive
problems,'® and as such it need not preoccupy us here. It did, however,
render us a service in provoking serious research into the problem of man-
umission, an instance of which is Ulrike Mitter’s article reproduced here
(Chapter 6). Although Mitter addresses the limited issue of tasyib (un-
conditional manumission of slaves), she brings a sophisticated method of
hadith-analysis to bear on the controversy over borrowing, in this case, from
Roman and provincial law. Her findings positively favor the indigenous ori-
gins of the hadith, convincingly showing the authenticity of these hadiths
and, at the same time, demonstrating that it was Arabian peninsular prac-
tices, not Roman or provincial law, that constituted the foundations of later
juristic constructions of tasyib.

For the argument in favor of foreign influences on early Islamic law to
make sense, one must assume the existence of agents who supposedly medi-
ated the transmission of foreign law into Islam. These agents are thought to
have been the non-Arab converts who presumably knew and practiced the
law of the conquered lands and who, by virtue of their conversion, brought
it with them to the new religion. In his pioneering article (Chapter 7) repro-
duced here, Harald Motzki challenges this conventional wisdom on the basis
of biographical data about the most important scholars who contributed to
the formation of Islamic law. Motzki cautiously concludes that although his
results do not preclude the possibility that “Islamic law borrowed resources

16(Cambridge, 1987).

"In spite of the fact that Crone does criticize him in certain details (but not on
principle).

8In addition to Ulrike Mitter’s article in this collection (Chapter 6), see Hallaq, “The
Use and Abuse of Evidence”.
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their appointment and dismissal by this class, the judges and, with them,
the judiciary as a whole, constituted the touchstone of the power dialectic
between law and politics, an important theme that receives more attention
in the final contribution to this volume (Chapter 14).

Developments in the judiciary were concurrent with other developments
in the systemic and substantive doctrinal spheres of what was emerging
as Islamic law. By the end of the first century (ca. AD 700-20), circles
of legal specialists began to emerge, and with the scholarly activities that
these circles involved, a body of legal doctrine also came into existence.
The first half of the succeeding century witnessed both a refinement and
expansion of this doctrine, which became, for the first time, an articulate
positive law that formed the basis of all later juristic constructions. New
technical legal concepts and new connotations of old ones began to surface in
juristic writings, involving a long discursive process that was to endow legal
concepts with relatively fixed connotations by the end of the third/ninth
century. Zafar Ansari’s contribution (Chapter 9) presents us with a survey
of this terminological development, discussing, among other things, such
key concepts as hadith, sunna, consensus, and qiyas as had developed by
the time the famous al-Shafi‘t appeared on the scene.

In both modern Western and Islamic traditional scholarship, al-Shafi‘T oc-
cupies an exceptionally distinguished status, virtually unrivaled by any other
Muslim jurist. A major reason why this should be the case is the significant
historical role that he has retrospectively been assigned as the “master ar-
chitect” of Islamic jurisprudence. In effect, he has long been regarded as the
designer of a structured theory of law whose constitutive hermeneutical and
methodological components presuppose an organic relationship between and
among the so-called “four sources”: the Qur’an, Prophetic Sunna, consen-
sus and the inferential tool of giyas.?* Wael Hallaq’s article “Was al-Shafi‘i
the Master Architect of Islamic Jurisprudence?” (Chapter 10) questions this
perception and argues that al-Shafi‘T’s Risala falls well short of providing
a theoretical scheme corresponding to the later works of legal theory (usal
al-figh). Perhaps more importantly, it shows that a full-fledged theory of
these usul, reflecting a highly structured theory of law, only emerged as late
as a century after al-Shafi‘T’s death.?® This finding is prompted not only by

24For a different analysis of the reasons behind the Western Islamicists’ over-rated per-
ception of al-Shafi‘r, see Hallaq, “The Quest for Origins or Doctrine?”

Z5These findings were later confirmed, in their entirety, by Joseph Lowry, “Does Shafi7T
have a Theory of Four Sources of Law?”, in Bernard Weiss, ed., Studies in Islamic Legal
Theory (Leiden, 2002), 23-50, and in part, by Christopher Melchert, Formation of the
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the fact that such structured works cannot be documented in most of the
third/ninth century, but also by the consideration that the subject matter of
later usul al-figh presupposed a synthesis of various jurisprudential and the-
ological elements that had not yet been accomplished during the third/ninth
century.

In Chapter 11, Devin Stewart acknowledges that neither al-Shafi‘’’s Risala
nor al-Shafi‘T himself established the groundwork for later usal al-figh devel-
opments, but argues, on the basis of reconstructed fragments, that works
of usul were nonetheless authored during the third/ninth century. Stewart,
however, does not succeed in convincing the reader. The value of his article
instead lies in showing that the issues raised in the third/ninth century usul
works are rudimentary, reflecting an earlier stage of development from which
the structured usul works of the next century partly emerged, and to which
they formed, also partly, a discursive response. The provisional and partial,
but not even synoptic, subject matter adduced by Stewart?® confirms the
emergence in that century of no more than a prototypical genre of usul, one
that is concerned with a limited number of polemical issues and still lagging
behind in terms of structured legal methodology and hermeneutic.

The emergence of usul al-figh as a structured methodology was not
merely a reflection of a synthesis between rationalism and traditionalism,
a synthesis that came to define Sunnism as a distinct legal, theological and
political entity. Usul al-figh was also a constitutive ingredient in the creation
of madhhabs, the legal schools that, on the one hand, articulated once and
for all the shape of legal doctrine and, on the other, contributed fundamen-
tally to the phenomenon called Sunnism. It laid down the hermeneutics of
the madhhab as a doctrinal entity,?” the implication being that the final
formation of the madhhabs as such entities could not have come into being
without a structured theory by which legal authority and hermeneutics could
be defined and finally articulated. It was on the basis of such a hermeneutic

Sunni Schools.

26Even if we grant that the fragments excerpted by Stewart are indeed those authored
by Ibn Dawiid, and even if we grant that these fragments may be compounded into a
structured usil theory (an assumption that can by no means be endorsed), Hallaq’s dating
of the emergence of usal would be no more than three or four decades later than Stewart
would like the date to be, since Ibn Dawid could not have written prior to 280/893, and
indeed more likely did so closer to 290/902.

2"There were other, earlier meanings of “madhhab”, which are not intended here. For
these meanings, see Hallaq, Authority, Continuity and Change, 155; idem, “From Regional
to Personal Schools of Law? A Reevaluation”, Islamic Law and Society, 8 (2001), 1-26,
and Melchert, “Formation of the Sunni Schools” (Chapter 13, below).



INTRODUCTION XXiX

(the result of a heightened degree of epistemic self-awareness) that the mad-
hhabs, which had by definition to be attributed to a founder, came actually
to construct the authority of that (supposed) founder.

Hallaq’s second contribution in this volume (Chapter 12) follows up on
the related themes of how the authority of al-Shafi‘t and the other presumed
founders of the legal schools was constructed, explaining not only the rise
of these so-called founders to epistemic and hermeneutical prominence—a
defining feature of legal authority—but also how the madhhabs as doctrinal
entities came into being. The construction of school authority represented
one of the most central processes that were involved in building the school
structures, be they epistemological or doctrinal. At another level of analysis,
the schools came into being also as a result of certain developments within
the body of jurists who carried the burden of the entire province of law,
developments having to do with the politics of the ruling class, the mount-
ing pressures resulting from juridico-theological debates and, among other
things, the rise of legal education as an institutionalized discipline. This lat-
ter development stands as the central theme in Christopher Melchert’s piece
(Chapter 13), which summarizes his research, based mainly on biographical
dictionaries, into the role of education in building the schools through stu-
dent loyalties. He also attempts to explain why the four schools survived,
and even flourished, while others became extinct.

Why the four schools succeeded while the others failed is a question that,
for many a modern scholar, is closely connected with the role played by the
Islamic government in the legal system and the manner in which it influ-
enced and used the legal profession.?® On the other hand, it is precisely
the overwhelming absence of the state from the province of Islamic law that
may explain why the legal schools emerged at all, and why they turned out
to be a distinctive Islamic phenomenon with no real parallel in other legal
cultures. The construction of the school founders’ authority as the axes of
legal authority amounts to an act of compensation, substitution, replace-
ment. Whereas in most other legal systems the body politic sanctions the
law’s authority, in Islam the state or government was as much subject to
the law as the individual Muslim. The construction of the madhhab was
therefore a process, an act, by which an equivalent form of authority is
created to fill the gap the state had left behind. Although the process of

?80n these and other explanations, see George Makdisi, “The Significance of the Schools
of Law in Islamic Religious History”, International Journal of Middle East Studies 10
(1979), 1-8, and references cited therein.
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madhhab-construction began to manifest itself during the second half of the
second /eighth century and took as long as another century and a half to be
completed, its embryonic beginnings and the conditions that permitted its
emergence can (and should) be traced back to the first decades of Islam when
the chief participants in the creation of legal culture were private scholars
rather than statesmen acting on behalf a body politic. Even when the latter
happened to involve themselves in the making of this culture, their contribu-
tions were deemed individual, representing, in the long run, their personal
opinions that had anything but the force of an edict. As M. Qasim Zaman
shows in the last contribution to this volume (Chapter 14), the “caliph’s
participation in religious life was not in competition with, or over and above
that of, the emergent Sunni ‘ulama’, but in conjunction with them”.?® And
insofar as the principle of the rule of law was concerned, the caliphs also
understood that they were just as much subject to the law as anyone else.

* x %

Enough has been said to indicate that the study of Islamic legal history
during the formative period suffers from underdevelopment in a number of
ways, and for a number of reasons. In the opening pages of this Introduction,
enough was likewise said to show why Muslim scholars writing in the Mus-
lim world have not been able to study this period with a view to discovering
what indeed happened, to the extent, of course, that one can recover the past
(a major problem that faces not only historians but the very craft of history
as an attempt at reconstructing what is presumed to be knowable events of
the past).3? At the same time, one would expect, with all the critical, scien-
tific apparatus at their disposal, that Western scholars would have attained
a more accurate version of the truly historical than their Muslim counter-
parts. This, however, has not proven to be the case. The early legal history
of Islam—not to mention other periods—remains in Western scholarship just
as “fictive” (to use Hayden White’s parlance) as the body of knowledge that
Muslim scholars have thus far produced. One reason why this is the case is
the intense concern, represented in the Western scholarly paradigm, to view
Islamic origins as replicating the cultural patterns and institutions deemed

2®Zaman, “The Caliphs, the ‘Ulama’, and the Law”, 4 (Chapter 14, below).

3°0n this and other related problems, see Hayden White, The Content of the Form:
Narrative Discourse and Histroical Representation (Baltimore and London, 1987); also see
L.B. Cebik, “Fiction and History: a Common Core?”, International Studies in Philosophy
24 (1992), 47-63, although Cebik here disregards White’s nuanced qualifications preventing
the dismissal of history as a purely fiction.
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to have been the sources of Western civilization. Hence the stubborn and
persistent predilection for affirming fundamental dichotomies in the study
of early legal developments: Arabia thus turns out to be culturally impover-
ished whereas the conquered lands of the North (mainly Syria and Iraq) are
the abode of high civilization, a posited affirmation that compels the con-
clusion that the elaborate and sophisticated SharTa could not have been the
product of a desolate culture but must have rather taken over the northern
legal forms under an Islamic veneer.

This cardinal tenet, which amounts to no more than an ideological doc-
trine,3! in turn determined several other assumptions that have become
highly operative not only in the choice of scholarly topics to be pursued
(in itself an approach not without much prejudice) but also in the manner
these topics are studied and treated. Thus, the possibility that the Hijaz was
an integral part of the Near Eastern cultural oikoumene with institutional
and legal forms akin to those of the north, has been a priori excluded. What
is even more blatant is the complete dismissal of the very likely possibility
that Roman and provincial law are themselves no more than the distillate
of what Rome adopted of the Semitic cultural forms prevalent in the Fertile
Crescent, mainly Syria (Bilad al-Sham). These Semitic forms, intrinsic to
the Arabs of both the North and the South, constituted much of what later
came to be Roman law, appropriated in typical fashion by the imperial state
as its own.3? This appropriation was happily, not to say conveniently, forgot-

31 As I have shown in my “The Quest of Origins or Doctrine”.

32Gee now Warwick Ball, Rome in the East: the Transformation of an Empire (London
and New York, 2000), where a strong case is made in favor of the argument that the Near
East had a far greater influence on Rome and Roman culture than the Roman Empire
had on the Near East. Not only did the latter have a long history of urbanism and urban
structures that predated both the Greeks and the Romans, but what came to be known
as the Roman heritage of the Near East turns out, in many if not all respects, to be a
heritage heavily indebted to the indigenous Semitic cultures of the ancient Near East, not
to Greece or Rome. Although Ball’s evidence is largely archaeological and architectural,
he draws heavily on other types of material that inform political, military and even legal
history. This work (perhaps together with Maurice Sartre’s L’Orient romain [Paris, 1991],
which in some respects anticipates Ball’s work) easily allows for shifting the burden of
proof onto the proponents of the thesis that the cultural and institutional forms existing
in the pre-Islamic Near East were Roman, not Semitic. Also see Hallaq, “Use and Abuse”,
30-31, and sources cited therein (n. 17).

On a more specific level, and in the larger context of his study, Ball comes rather close
to arguing for Semitic origins of Roman law. When discussing, for instance, Beirut’s Law
School (said by many Orientalists to have influenced the early development of Islamic law),
he makes the following observation: “At the beginning of the third century the [Phoeni-
cian, but Roman] Emperor Septimius Severus founded Beirut’s most famous institution.
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ten by Orientalists whose agenda is likewise one of appropriating the history
of Islam, rendering it capable of being rewritten, even metamorphosed.3?
The Semitic and Romano-Semitic cultural forms of the Peninsular Arabs
and of those Christian Arabs of the North were suppressed in favor of a di-
chotomy in which these Arabs stand, in their entirety, qualitatively distinct
and separate from all other peoples in the region. With this scenario in
place, it is easy to postulate Islam’s heavy indebtedness to Europe’s cultural
predecessors. And that is the point.

The ramifications of these assumptions extend, as they are no doubt
intended to do, far beyond questions of the pre-Islamic origins of Islamic
law. Once the novelist writes her first chapter, she is bound by it, and
everything that follows must fit. If Islam’s legal tradition owes itself, in full
or in good part, to foreign influences, then there can neither be a Qur’anic
legal substrate nor Prophetic legal dicta that could inspire, much less give
rise to, an Islamic legal tradition. Any concession to such effects would deal a
blow to the theory of foreign borrowing and would “unjustifiably” credit the
“culturally impoverished” Arabs with legal and other achievements at the
expense of the “genuine” culture-producing Greco-Romans and other “non-
Arabs”. The theory of foreign influence thus continues to serve its purpose
in pushing the emergence of an Islamic law to the end of the first century AH,
if not to the beginning of the second. This thesis comes in handy to explain
the otherwise inexplicable, namely, that by the time of al-Shafi‘T’s death—a

This was the Law School, the first such institution in the Roman world, and it was en-
thusiastically supported by the [originally Near Eastern] Severan emperors. The Beirut
Law School was to have a profound effect on Roman civilization. It represents the birth
of Roman—hence European—jurisprudence, of which Justinian’s monumental Digest was
the first great achievement. It attracted many prominent legal minds, mostly drawn from
the Phoenician population of the Levant itself. The most famous was Papinian, a native
of Emesa, and his contemporary Ulpian, a native of Tyre. Both were patronised by the
Severan dynasty. ..and both were acknowledged in Justinian’s Digest as forming the basis
of Roman Law. Beirut and its justly famous law school, and with it its profound legacy,
is regarded as a ‘Western’ and Roman enclave in the Near East. But it was founded and
promoted by emperors whose origins and destinies were intimately bound to Phoenician
culture. Above all, it must be emphasised that...the environment of Beirut and its law
school is the Near East, not Italy. Many of the great scholars who dominated it were
natives of the Near East, however Romanised, notably Papinian and Ulpian. It drew upon
literary traditions that stretched back to Sanchuniathon of Beirut in the seventh century
BC and legal traditions that stretched back even further to the Judaic traditions of the
early first millennium and the Mesopotamian law codes of the early second millennium.
Ultimately, therefore, should we be viewing Beirut in the context of Rome or of Babylon?”
(pp. 173-74).
%30n this, see Hallaq, “Quest for Origins or Doctrine?”
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century after the emergence of an Islamic law—the Shari‘a had reached the
zenith of development. Here too all the pieces of the puzzle fit or, should we
say, are made to fit. If the Muslims did not borrow the constitutive elements
of their legal tradition from others but had instead to create the tradition
by their own effort and imagination, it would have been virtually impossible
for them to construct such an imposing legal tradition by the time Shafi‘T
died. This is simply too short a period, and so, only borrowing can explain
the swift upsurge of a highly developed law and legal system.

Al-Shafi‘T therefore discharged a crucial function in the Orientalist sce-
nario that had little to do with the quality and quantity of his contribution to
juristic development. He was made not only a master architect of jurispru-
dence but also an unrivaled mind whose competence and mastery “had not
been achieved before” and were “hardly equaled and never surpassed after
him” .24 With al-Shafi‘r, then, the pinnacle of Islamic law had been attained,
lending at once justification and credence to the theory of foreign influences.
But the theory that sketched the scenario of northern, foreign influence, of
the emergence of hadith and Islamic law at around AH 100, of the extraor-
dinarily speedy development of this law, and of the unsurpassed influence
and mental aptitude of al-Shafi‘f, is the same theory that sentenced the
post-Shafi‘T era to a long-term scholarly imprisonment where a few, if any,
developments could be expected to have taken place. The Muslim legal tradi-
tion after al-Shafi‘T, Western paradigmatic scholarship has until recently told
us, represented nothing more than a slavish heaping of commentary upon
commentary, producing little more than Byzantine hair-splitting.®®* This
complex and multi-layered theory—in effect no more than a doctrine—not
only contributed to the stagnation of scholarship on the developmentally
rich post-Shafi‘T era, but operated to complete the doctrinal cycle that the
theory was intended to accomplish in the first place: that in its origins, just
as in the modern world (where the Shari‘a has been virtually replaced by
European codes), Islam needed the Western legal tradition to inject itself
with life, in order to be able to cope properly with the stresses of imperial
expansion fourteen centuries ago and with the challenges of modernity in
the present day.36

But doctrine is no substitute for scholarship. Nor is religious narrative.
Will there be a third, paradigmatic account?

34Schacht, Origins, 1.

35 Although this attitude was summed up by N.J. Coulson in the early 1960s (A History
of Islamic Law [Edinburgh, 1964]), 84, it continued to dominate the field until the 1980s.

36 For a more detailed analysis of this theme, see Hallaq, “Quest for Origins or Doctrine?”
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THE ARAB CONQUESTS AND THE
FORMATION OF ISLAMIC SOCIETY

I.M. Lapidus

Preface

The Arab conquests were an epochal and cataclysmic
event. Not only historians, but all peoples, of east
and west, have been mystified by the sudden and mass
migration and conquest by Arab nomadic peoples, and
the defeat of refined and civilized societies by
vigorous "barbarians." We are fascinated to see a
new religion triumph over old faiths, corrupted
empires be displaced by a new regime, and old civil-
izations die to serve the birth of a new. How are
such sudden and extraordinary changes to be
explained?

The facts are well known. Historians agree that a
complete understanding of these events must include
an account of Arabian history, the rise of Islam, the
conquests, and the early history of Arab-Islamic
civilization. Most historians emphasize one of sev-
eral themes. Some stress the history and the insti-
tutions of pre-Islamic society so that we may better
understand the subsequent contribution of Arab
civilization to the development of the Middle East.
Hence the emphasis is placed upon bedouin poetic and
linguistic accomplishments, the structure of bedouin
social life, the religions and monarchies of South
Arabia, and Meccan commerce and religion. Other
writers analyze the conjunction of social, political
and religious conditions which make intelligible the
rise of Islam. Still others deal with the mechanisms
by which great tribal confederations are formed, how
they were able to overwhelm the defenses of estab-
lished empires, and why conguering peoples were
assimilated into the polity and culture of the con-
quered peoples. Yet despite the impressive scholar-
ship, the rise of Islam and the conquests still seem
arbitrary developments in terms of Arabian and Middle
Eastern history. Arabian history is portrayed as
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chaotic until the rise of Islam. In terms of the
history of the Middle East, the Arab conquests are
taken as an historic accident, a diversion from the
true course of Middle Eastern developments.

I think that we can improve our perspective on
these matters, and better comprehend the rise of
Islam and the conquests, in their intrinsic relation
to the development of Arabian society, and in their
relation to the history of the conquests and the for-
mation of a new civilization, by considering the
conqguests as an integral part of the relationship
between Arabia and the Middle Eastern societies. For
this we do not need new facts, but an interpretation
of the historical process as a whole. This process
was the joint and interrelated evolution of two types
of societies~-the empire type societies of the Middle
East, Byzantine and Sasanian, and the "peripheral"
society of Arabia. The genesis of the Arab conguests
was profoundly influenced by the character of the
environing civilization, just as the transformation
of late Roman and Persian civilizations and the rise
of Islamic civilization in the Middle East were
influenced by the Arab congquests. The pre-conguest
phase of this history involved the development within
Arabian society of the very same types of insti-
tutions and forms of culture which were already
established in the empire societies, a transformation
which created the internal conditions for the rise of
Islam and the Arab conguests. The post-congquest
phase of this history entailed the integration of the
conqguering peoples and their home territories into a
comprehensive new civilization. The conguest itself
helped to complete the assimilation of the conquering
peoples, begun in Arabia, into general Middle Eastern
society, while the injection of new peoples and new
values representing a variant but related form of
Middle Eastern culture introduced an Arab and Islamic
identity for Middle Eastern peoples.

This point of view turns our attention from the
drama of the rise of Islam and the Arab conquests and
brings to light the slow, lengthy, elaborate history
by which Arabian and Middle Eastern empire societies
were amalgamated. The epochal events associated with
the rise of Islam and the Arab conquests are best
understood, not as a purely Arabian development, nor
as an imposition of an Arabian society upon the rest
of the Middle East, but as an evolutionary process by
which several Middle Eastern societies became more
highly integrated and more highly developed.
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Arabia and the Middle East

The key to this larger historical process lies in the
long-term relationship between Arabia and the rest of
Middle Eastern society. The two regions had devel-
oped in very different ways. In the empire Middle
East the development of civilization was marked by
several critical features. First was the development
of an agricultural economy. Second was the emergence
of complex forms of social organization superimposed
on the small family or clientele groups which were
the earliest forms of human society. The first com-
plex societies in the Middle East were city societies,
which were different from smaller groups in that they
were characterized by non-familial forms of political
leadership, social stratification, division of labor
and new forms of cultural achievement including
writing and monumental architecture. 1In ancient
Mesopotamia, where the first cities took shape in the
late fourth millenium B.C., the crucial development
was the growing authority of priests and the increas-
ing role of temple worship and temple structures in
the life of agricultural communities. Temples
absorbed numerous small clans into a new community.
Priestly managers regulated the distribution of
resources in the larger community, and, in the
interests of the temple, favored the growth of spec-
ialized artisan, merchant, and farming activities
outside the basic clan groups.

From the middle of the third millenium B.C.
empires succeeded cities as the most extensive and
complex form of social organization. Empires were
regimes which dominated numerous smaller communities
--families, tribes, cities, temples and regional
states. They were commonly formed by conquerers who
devised new means of military domination and admin-
istration to control their territories. Empires,
however, must be understood not only as a type of
political regime, but also as a form of society and
culture. The formation of an empire had profound
soclial consequences. Like the formation of the
temple city, the formation of empires burst asunder
the earlier forms of community. Empires detached
individuals from the matrixes of clans and temples.
To fight, to administer, to serve at court, to trade,
to colonize distant lands, men were torn from their
homes. Resources once committed to local communities
were taxed or confiscated and redistributed in the
interests of the state. Empires thus stimulated
specialization of functions in society. Priests lost
their administrative authority and became religious
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functionaries. Artisans and merchants were set free
to work for the market. 1In turn, the increased scale
of society, and the increased individualism implied
by specialization and mobility, required new modes of
cultural integration. Empires thus favored common
languages, common laws, and common religions to forge
bonds between ever more numerous and diverse individ-
uals and communities over ever greater reaches of

territory.
The empire type of society also fostered the de-
velopment of new religious mentalities. In the

ancient Middle East the archaic pantheon remained in
force, but greater emphasis was placed upon the
celestial gods and the supreme lord of the vantheon,
for the gods of the wider heavens symbolized the
larger and more impersonal order of the empire. At
the same time, the breakdown of small communities
allowed a sentiment of individuality to develop and
to be expressed in the worship of personal gods with
whom men stood in an intimate emotional relationship.
The larger the empire, the greater the freedom of the
individual; the wider the heavens, the more intimate
the gods. Men assumed a personal relationship to the
gods, and a personal responsibility for upholding the
impersonal order of society and cosmos.

A late but crucial development in the religious
mentality of the ancient Middle East was, of course,
the birth of the monotheistic religions. Judaism,
Zoroastrianism, Christianity, and later Islam rep-
resented a new conception of God, of man, and of
human society. For these religions, the true reality
was not within this world but transcended it utterly;
man's destiny was not within the fabric of temple or
empire but was, rather, his salvation beyond.

The new kind of religions not only represented a
new mentality; they had profound social and polit-
ical consequences. Archaic religion and early empire
religions were cultic religions in the hands of
specialists, closely identified with the political
elite. The new religions, however, formed congre-
gations, or churches, which assigned all believers an
active religious role and united them as brothers in
a common religious life regardless of other familial,
tribal, communal, or political loyalties. In prin-
cinle, the churches embraced mankind as a whole,
though in fact they continued to represent the
collective identity of particular peoples or regions.
Thus, the formation of churches marked a differen-
tiation of religious and political communities, of
religious and political elites, and of secular and
religious values.
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By the seventh century, Middle Eastern empire
societies, Roman and Sasanian, Christian and Zoro-
astrian, were characterized by agricultural and urban
forms of economic production, citied societies, mono-
theistic religions and imperial regimes. Arabia was
not part of these developments. For various reasons,
primarily because of the prevailing climatic and
ecological conditions, Arabia remained at a state of
development which resembled the ancient rather than
the evolved condition of the rest of the Middle East.
In Arabia the primary communities--the bedouin clans
-~-remained especially powerful, while urban, re-
ligous and royal institutions, though not absent,
were relatively less developed. Wwhereas the empire
world was predominantly agricultural, Arabia was
primarily pastoral. While the empire world was
citied, Arabia was the home of camps and oases.
Whereas the empire peoples were committed to the
monotheistic religions, Arabia was largely pagan.
While the empire world was politically organized,
Arabia was politically fragmented.

At the same time, Arabia was always in close con-
tact with and strongly under the influence of the
empire regions. There were no physical boundaries
between Arabia and the Middle East proper. No rigid
ethnic or demographic frontier isolated Arabia from
the rest of the region; nor did great walls or
political frontiers. Arabian peoples migrated slowly
into the Middle East and themselves made up much of
the population of the North Arabian desert and of
Syria. Arabs in the fertile crescent region shared
political forms, religious beliefs, economic con-
nections, and physical space with the societies
around them. Arabia was further connected to the
rest of the region by itinerant preachers, who intro-
duced monotheism into the largely pagan peninsula;
by merchants who brought textiles, jewelry, and food-
stuffs such as grain and wine into Arabia, and
stimulated the taste for the good things of life;
and by the political agents of the empire powers who
intervened diplomatically and politically to extend
their trading orivileges, protect sympathetic re-
ligious populations, and advance their strategic
interests. The Byzantines and the Sasanians disputed
control of the Yemen, and both were active in creat-
ing spheres of influence in North Arabia. They also
exported military technique to the Arabs. From both
the Romans and the Persians the Arabs obtained new
arms, and learned how to use mail coats of armor.
They learned new tactics, and the importance of
discipline. This seepage of military technique came
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through the Lakhmid and the Ghassanid states, some-
times through the enrollment of other Arabs as
auxiliaries in the Roman or Persian armies, and some-
times through the unhappy experience of being
repulsed by superior forces on the frontiers of the
empires. This passing on of military ability was of
great importance for the Arab conquests for it grad-
ually equalized the quality of forces on either side
of the frontier.

The civilization of the Middle Eastern empires was
seeping into Arabia as happened everywhere where
developed empires maintained frontiers with the pol-
itically and culturally less organized societies.
Military expansion, trade, or missionary activities
induced social change in still undeveloped societies.
The need to mobilize the power and resources regquired
to maintain political autonomy, or to carry on trade
with empires, stimulated in less developed societies
the same processes of stratification, specialization,
and of community and identity formation by which the
empires had themselves come into being. They gener-
ated in peripheral areas just those conditions which
allowed for the eventual amalgamation of empire and
outside areas into a single society.

The Basic Structures of Arabian Society

By the late sixth century, however, these inducements
to evolutionary change had not gone so far as to
absorb Arabia into the general civilization of the
Middle East or to inspire in it the birth of a new
civilization. The outbreak of the Arab movement and
the subsequent mutual assimilation of Arabian and
Middle Eastern empire societies seem to come sud-
denly in the early seventh century. How is this to
be explained? The key to understanding this lies, I
think, in a close study of the history within Arabian
society of the relationship between the basic par-
ochial small group bedouin society and the elements
of urban, religious and royal institutions which
represented the more evolved type of Middle Eastern
society.

The nomadic pastoral clan was the most fundamental
institution of Arabian society. It goes back at
least to the beginning of camel domestication and the
occupation of the Central Arabian desert in the
thirteenth and twelfth centuries B.C. Bedouin
peoples lived in tightly knit kinship groups, in
patriarchal families formed of a father, his off-
spring and their families, living in a few tents.
These families were further grouped into clans of



THE FORMATION OF ISLAMIC LAW

I.M. Lapidus 55

about 100-300 tents which migrated together, owned
their pasturage in common, and politically drew one
line. Each clan was fundamentally an independent
unit. All loyalties were absorbed by the group which
acted as a collectivity to defend its individual mem-
bers and to meet their responsibilities. If a member
was harmed the clan would revenge him. If he did
harm they would stand responsible with him for money,
or indeed, for forfeiture of life. As a consequence
of this ‘asabiyya, the bedouin clan regarded itself
as a complete polity and recognized no authority out-
side of the group. The clans were led by a sheikh
who was usually selected by the elders of the group
from one of the aristocratic families, and always
acted in accord with this council. He settled
internal disputes according to the traditions of the
group. His office was the embodiment of the clan
tradition, and respect and willingness to follow his
lead devended on the conviction of the tribesmen that
the sheikh represented the true tradition, and that
he epitomized the virtues of the clan. The sheikh
had to be wealthy and generous to the needy and to
his supvorters, a man of tact and prudence, fore-
bearing, resolute and practical, with the good
judgment to avoid antagonizing the sensitive among
his followers.

The mental universe of the bedouin was entirely
defined by the clan. Poetry expressed his fundamen-
tal devotion to the prestige and security of the
group; without the clan, the individual bedouin had
no status, no place in the world, no life of his own.
As Chelhod has pointed out, there is no way to
express individuality or personality in the language
of the bedouin. The term wajh, face, which applied
to the chief, was a concept designating the persona
of the group, rather than the individuality of the
sheikh.

In certain conditions, these primary communities
could be integrated into more inclusive, often
stratified, bodies. At the points of contact bet-
ween the fertile parts of Arabia and the desert, at
oases, in Yemen, and in the northern margins where
the Arabian desert touches the fertile crescent, the
relationships between bedouin and sedentary peoples
involved regular cooperation for the exchange of
agricultural for pastoral products and for the
organization of the caravan trade. Cooperation
could lead to trade agreements and treaties among
autonomous participants, and it could also lead to
the formation of political confederations. Such
confederations were formed by the domination of one
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tribe over others or through the recognition of an
aristocratic family as leader of a confederation of
clans. Though such groups did not show any of the
ceremonial trappings or conceptions of political
authority transcending the tribal or familial con-
text which we usually associate with the development
of full-fledged monarchies, their integrative
functions were still important.

The integration of different groups could also
occur on a religious basis. The formation of a
haram, a common sanctuary, allowed for worship of the
same gods, economic exchange, soclable contact and
political bargaining.

Only in the peripheral zones did monarchs and
kingdoms, at times, prevail. In South Arabia, royal
authority was first established about 1000 B.C. and
lasted until Muslim times. 1In Yemen, the political
elite was drawn from aristocratic tribes and con-
trolled landed estates. Temples also had extensive
holdings, while the common people were organized into
clans which were obliged to provide agricultural and
military services to the elites. Tributary and
vassal tribes extended the power of the Yemeni king-
doms well into the interior of Arabia. 1In the north,
kingdoms were less fully institutionalized. For
example, the ancient Nabatean kingdom was ruled by a
king who claimed a divinely given authority and had
some centralized administration but really depended
on the support of a coalition of clan and tribal
chiefs.

Historical Tension and Change

The degree to which the individual bedouin clan
was the predominant historical actor and the degree
to which confederated or large scale societies were
dominant was historically variable. The main factor
regulating this balance was the degree to which
sedentarized forms of economy and society imposed
upon or were overwhelmed by pastoral forms. The
history of Arabia was governed by the tension between
the settled areas and the pastoral areas. From about
1000 B.C. until about A.D. 300 stable political
organizations in the settled areas--Yemen, the Hijaz
and on the northern periphery--successfully organized
the interior of the peninsula and kept bedouin life
subordinate to the agricultural and commercial econ-
omies of the settled kingdoms.

Settlement in Yemen dates back to the tenth cen-
tury B.C. to the kingdoms of Saba’, Ma®in, Qitban and
Hadramawt, which were agricultural and trading
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socleties active in the international spice and
incense trade along the coasts of Arabia. By the
fifth century B.C., Yemen was organized into king-
doms which had monarchical institutions, a stratified
landed elite, a religious pantheon and organized
temple worship of the gods, and encompassed agricul-
ture, trading, and pastoral peoples. By 115 B.C.,
the Himyarites united the south. By A.D. 300 the
union of southern kingdoms was still in force.

In the North Arabian desert, the first evidence of
small kingdoms or confederations dates to the ninth
and eighth centuries B.C. 1In the north, the influ-
ence of Middle Eastern empires and religions was
important from earliest times. From the middle of
the eighth to the middle of the seventh century B.C.,
Assyrian kings attempted to subdue the Arabs, secure
the caravan routes, and extract tribute from the
desert peoples, but permanent order was beyond their
reach. By the early sixth century B.C., the
Nabateans were in the course of forming a kingdom.
Nabatean monarchical institutions and religious pan-
theon were derived from Syrian examples. By 587 B.C.,
they had replaced earlier peoples in North Arabia;
by the end of the fourth century B.C., Petra was
founded; and by the second century B.C. the
Nabatean kingdom was fully established. By 85 B.C.,
the new kingdom had control of much of Jordan and
Syria. Its business was the caravan trade with Yemen
in the south and Egypt and Damascus and the coastal
cities of Palestine. The kingdom lasted until A.D.
106 when it was destroyed by the Romans. Palmyra
succeeded Petra, and extended monarchical control
over the deserts and surrounding bordering areas.
Urbanized capitals, elaborate temples, wide com-
mercial networks, and strong Hellenistic culture
marked Palmyran supremacy.

These kingdoms, northern and southern, maintained
economic and political order in the peninsula as a
whole, integrating the bedouins of the desert in-
teriors into the political and cultural frameworks of
the border states. The nomads functioned in
peninsula-wide trade, linked settled places, and were
absorbed in political coalitions sponsored by the
northern and southern powers.

The phase of the border kingdoms did not last.

The opening of sea routes for international trade in
the first century B.C. proved to be a financial and
political disaster for Yemen. Political power in the
south weakened with the failure of overland routes;
bedouin troops interfered in internal conflicts in
South Arabia, pushed in against agricultural areas,
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and cut off Yemeni influence in the Hij&z and in
central Arabia. In A.D. 328, Imru’ al-Qays b. ‘Amr,
king of the Arabs, took control of Najran. In the
north, Palmyra was destroyed in A.D. 271, the victim,
as were the Nabateans, of Roman efforts to incorpor-
ate North Arabia directly into the empire. By the
end of the third century, the grip of the old order
was shattered.

However, the effort to re-establish the border
kingdoms and to extend peripheral power throughout
Arabia resumed. The period from early fourth century
to the end of the sixth century represents a phase of
efforts to re-establish the dominance of border king-
doms in the peninsula. From the beginning of the
fourth century, the old kingdoms were being replaced
by "middle period kingdoms" which tried to restore or
to keep order in the desert and to protect trade and
oasis cultivation. In Yemen, the Himyarite kingdom
was restored, but not with effective powers of old.
The lessened authority of kings, the increased power
of "feudal" families and independent tribes, the
decline of the economy, and the breakdown of the old
cultural identity of the pagan archaic society under
Jewish and Christian competition made it impossible
fully to restore the old order. Still, in the fifth
century, Yemeni influence extended over the bedouins
of the Hijaz and central Arabia, mediated by the
tribal confederation of Kinda. Kinda came into being
in the fifth century and lasted about one hundred
years. The authority of the Kinda family, however,
was entirely personal and very limited. The confed-
eration blossomed so long as the heirs to the chief-
tainship of Kinda were able men whom the bedouins of
other tribes would resvect, and the confederation
managed to keep together on this uncertain basis for
about four generations. No permanent state could be
established without institutions of a more sophisti-
cated and durable kind.

In the same period, the Yemen was severely dis-
rupted by internal religious struggles and foreign
invasion. 1In 512, Abyssinians invaded the country
to restore Christian influence after the rise to
power of a Jewish ruler, Dhi Nuwds. In 525 they
succeeded in capturing control of the Yemen; in 535
tbgy attacked central Arabia and in 570 penetrated the
Hij&z. The South Arabian economy crumbled, and
political unity was completely lost. In 572 the
Sasanians took control of Yemen from the Abyssinians.

Similar efforts were made under Roman and Persian
auspices to re-establish order on the northern bor-
ders of the Arabian desert. After the destruction of
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the kingdoms of Petra and Palmyra, Romans assimilated
the old kingdoms as provinces of the empire and
attempted to defend these provinces by recruiting
Arab confederates to guard against other Arabs and
against the Sasanians. The Bani Salih served as
Roman auxiliaries throughout the fifth century and
were replaced at the end of the century by the
Ghassanids. The Ghassanids were an Arab Christian-
Monophysite people. Their duty was to prevent the
penetration of the bedouins from the desert into
Syria and Palestine, to police and keep order on the
frontiers between the Roman Empire and the desert,
and to defend the Empire against the Persians and
their clients. The Sasanian Empire also sustained a
buffer state--the Kingdom of Lakhm--from A.D. 328 to
A.D. 604. Along the border between Irag and the
desert the tribes of the area were organized into a
new confederation under the leadership of the house
of Lakhm whose capital was at Hira, on the lower
reaches of the Euphrates. Most of these peoples
were Arameans and Nestorian Christians.

However, the new competitors were not so powerful
as their predecessors. Kinda and Ghassan represented
tribal confederations rather than kingdoms. While
the Lakhmids at Hira had an urban capital, a devel-
oped monarchy, differentiated from its tribal base of
support, and were strongly supported by the Sasanians,
they were severely hampered by Sasanian controls and
Arab competition. In the north, by the end of the
century, the Romans and the Persians both removed
their vassals from power and attempted to absorb
North Arabia into their respective empires. Ghassan
was deprived of Roman backing in 584 and the Lakhmids
were replaced by Sasanian governors in 602. The
middle period confederations were destroyed by out-
side powers who could not replace even their ephem-
eral contributions to political and economic order.

In the sixth century, only Mecca stood out against
the trend to political and social fragmentation.
Mecca was a religious sanctuary, founded to serve the
worship of the gods. From the fifth century, if not
earlier, the shrine of Mecca, the Ka‘*ba, attracted
Pilgrims from all over Arabia. Mecca became the
repository of the various idols and tribal gods of
the peninsula, and the locus of an annual pilgrimage.
The pilgrimage was also a period of truce which
Served not only for religious worship, but also for
the arbitration of disputes, settlements of claims
and debts, and of course, for trade. The Meccan
fairs gave the Arabian tribes what sense they had of
4 common identity, and gave Mecca a kind of moral
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primacy in much of western and central Arabia.

These fairs were probably the origin of Mecca's
commercial interests. The people called the Quraysh,
who had taken control of Mecca in the fifth century,
became a skilled retailing population, and in the
sixth century international developments gave them a
place in the spice trade as well. 1In the sixth cen-
tury, difficulties with other routes diverted a good
deal of traffic to the overland Arabian route.
Byzantine sea power in the Red Sea and the Indian
Ocean was on the decline. Piracy was endemic in the
Red Sea. At the same time, the route from the
Persian Gulf up the Tigris-Eurphrates rivers was har-
rassed by Sasanian exploitation, and was frequently
disrupted by Lakhmid, Ghassanid, and Persian—-Roman
wars. By the middle of the sixth century, Mecca had
become, as the heir to Petra and Palmyra, one of the
important caravan cities of the Middle East. The
Meccans carried from Yemen to Syria goods coming from
Africa or the Far East--spices, aromatics, leather,
drugs, cloth, and slaves--and imported into Arabia
money, weapons, cereals and wine. The trade required
treaties with Byzantine officials, and with the
bedouins, to assure safe passage of the caravans,
protection of water and pasture rights, and guides
and scouts. Such arrangements eventually gave Mecca
a sphere of political as well as commercial influence
among the nomads and created a rough confederation of
client tribes. With the decline of Abyssinia,
Ghassan and Lakhm, a loose Meccan diplomatic hegemony
in association with Tamim tribes was established.
Mecca became crucial as the center of latter day
efforts to maintain large scale economic and polit-
ical organization in Arabia. Combining elements of
tribal confederation with caravan city business
organization and religious communal loyalties, Mecca
attempted to maintain commercial and political order
in the west and north of Arabia.

In most of Arabia, however, the failure of the
border powers to restore effective control over the
center of the peninsula resulted in progressive, but
not uninterrupted, bedouinization. The discipline
imposed by the settled peoples upon the desert
weakened. Bedouin communities were set free of the
political and commercial controls once exerted by the
border Kingdoms. As early as the third century,
bedouin groups made inroads upon the settled areas of
South Arabia. By the fourth and fifth centuries and
continuing into the sixth, large scale migrations of
bedouin peoples in the North Arabian desert and to
the margins of the fertile crescent were under way.
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Within Arabia, violent conflict between clans and
tribes became more frequent. Progressively, pastoral
interests overcame agricultural interests. Bedouin
migrations turned marginal regions in Yemen and on
the borders of Irag and Syria back to pasturage. The
trade routes were increasingly harrassed by maraud-
ers, and the sedentary population drifted into pas-
toral activities as it became too difficult to
sustain agricultural life and as commercial oppor-
tunities were lost. The "bedouinization of Arabia,"
of course, did not happen all at once. It was a
gradual and cumulative process, shifting the ever-
delicate balance between organized polities and clan
society in favor of the latter. The predominant
trend of the past centuries had been toward strength-
ening the bedouin clan, at the expense of economic
prosperity and political security. Yet the tension
between the interests of small groups and Mecca's
political and religious confederacies remained high.
The contrary trends would contribute explosively to
the outbreak of the Arab conquests.

Bedouin Religion, Meccan Religion and Monotheism

The confrontation between strengthened small com-
munities and trading and religious confederacy was
reflected in the cultural as well as the political
life of Arabia in the late sixth century. The
religious culture of Arabia reflected the different
levels of social organization of the bedouin tribe,
the Meccan confederacy and the influence of the
imperial powers. Just as the political realm was
beset by the tension among different types of polit-
ical and economic organization, cultural life was
beset by incompatible visions of human life, human
society, and conflicting concepts of the cosmos and
the gods.

The poetic and religious culture of the clans
remained a constant and fundamental element in bed-
ouin life. By and large, the Arabian bedouin was a
pagan, a polytheist, and an animist who believed that
all natural objects and events were living spirits
who could either be helpful or harmful to man. The
universe of the Arabs was peopled with jinn--demons
who had to be propitiated or controlled and defeated
by the use of magic. By magical practices, the
bedouin might determine his fate or coerce these
forces, but he had no sympathetic relation with them.
They were another tribe, not his own, though they
invested his existence. The bedouins were also
ancestor worshippers, worshippers of moon and star

13
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gods, and also of gods in the form of stones or trees
placed in protective santuaries, or harams. Other-
wise the religiosity of the bedouin did not extend to
the formation of a cult, nor to the cultivation of
emotionally based spiritual capacities. Nor was his
religion a philosophic or religious vision of the
universe. Still, his religious beliefs were import-
ant in the bedouin's life. They expressed his sense
of the sacred vested mysteriously in the plethora of
forces which dominated the natural world and the
being of man.

The religions of the politically more complex con-
federations and kingdoms were also pagan and poly-
theistic, but expressed a more differentiated concept
of the divine, the natural and the human world. The
tribal harams or the temples of archaic kingdoms were
devoted to regularized cultic worship. The Meccan
Ka‘ba, for example, the center of a pilgrimage, was
the sanctuary of numerous gods arranged in a
hierarchy. These gods were no longer simply ident-
ified with nature; they were considered to be
distinct persons separate from the natural forces
which, as willful beings, they controlled. Such gods
had to be propitiated by sacrifices; one could com-
municate with them as persons, and the shrines in
Mecca had a regular priesthood to assure their
proper worship.

In an environment of shared sanctuaries, new con-
ceptions of collective identity emerged. The annual
trade and religious fairs at Mecca and other places
of pilgrimage, which brought the numerous families
and tribes of the peninsula together, focused the
worship of tribal peoples upon common cults, allowed
them to observe one another's mores, and standardized
the language and customs by which they dealt with
each other. Awareness of common religious beliefs
and that the tradition of each clan was similar to
the life ways of others, recognition of aristocratic
tribes and families, agreed institutions regulating
pasturage, warfare, and commerce, alliance and
arbitration procedures, a poetic koine and poetic
forms used by reciters throughout Arabia--marked the
development of a collective identity transcending the
individual clan. Von Grunebaum has argued that cul-
tural integration in Arabia had proceeded so far as
to create a single Arabian people, and Chelhod in
Sociologie de 1'Islam has argued the existence of an
Arabian national culture, indeed an Arabian nation
without a political state, before the time of
Muhammad.

In another sense there was a profound similarity
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between - the cultic confederation of Mecca and the
fragmented life of the bedouin clans. The bedouin
mentality and Meccan polytheism presented the same
view of the person, society, and the universe. This
view afforded no coherent conception of the human
being as an entity. In ancient Arabic there is no
single word corresponding to the soul. Qalb, rih,
nafs, wajh were the several terms in use; there was
no conception of a self-conscious integrated
personality. Also the plurality of the gods reflec-
ted and symbolized a fragmented view of the nature of
society and of the forces which governed the cosmos.
In the pagan view the self was without a center,
society without wholeness, and the universe barren of
overall meaning.

The monotheistic religions stood for something
other. They were introduced into Arabia by foreign
influences. Jewish and Christian settlements in
Arabia, travelling preachers and merchants, the
political pressure of the Byzantine empire and
Abyssinia insinuated new ideas into the peninsula.
By the sixth century, monotheism already had a cer-
tain vogue. Many non-believers understood the mono-
theistic religions; others, called hanif in the
Qur’an, were believers in one God but not adherents
of any particular faith. Others, in small oasis
populations, had adopted Judaism or Christianity.
Yemen and the border regions in the north, Lakhm and
Ghassan, were officially Christian. Alongside of
primary groups and pagan societies, Christianized
societies reflecting larger Middle Eastern develop-
ments had formed. Their adherents were in the
minority, and yet they were profoundly influential
and, to many people, deeply appealing, both by the
force of their teaching and by force of representing
what was felt to be a more powerful, more sophistic-
ated, and more profound civilization. The new
religions taught that there was a single God who
created the moral and spiritual order of the world;
a God who made men individually responsible for their
actions and faith; a God who made all men brethren,
whatever their race or clan, and who made their
salvation possible. Thus, they differed profoundly
from the pagan in their sense of the unity of the
universe and the meaningfulness of personalized
experience. Whereas the one could only see a frag-
mented world composed of numerous, disorderly and
arbitrary powers, the other saw a universe as a
totality grounded in, and created and governed by a
single being who was the source of both the material
and spiritual order of the cosmos. Whereas the pagan
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world envisaged a society in which people were div-
ided by clan and locality, each with its own com-
munity and its own gods, the monotheistic religions
imagined a society in which common faith made men
brothers in the quest for salvation. Whereas in the
pagan view the human being was a concatenation of
diverse forces without any moral or physical center
a product of the fates, in the view of the mono-
theistic religions hewas a moral, purposive creature
whose ultimate object was redemption. In the view of
the high religions, God, the universe, man, and
society were part of a single and meaningful whole.
The monotheistic religions offered not only a new
concept of the nature of man, God and the universe
but also suggested new forms of communal and social
organization. The possibilities were barely manifest,
but in exceptional cases, such as the Christian
community of Najran, a new type of political organ-
ization in conjunction with new religious identifi-
cations was in evidence. Najrdn was governed by
three leading officials: a sayyid who acted as
military commander and handled foreign relations;
an ‘agib who dealt with internal affairs; and the
bishop in charge of the church and the monastic
communities. In Najradn, religion implied not only a
different religious, but also a different political
order, with recognition of the distinction between
religious and secular authorities and communities.
Similarly, Arabic speaking Nestorians of Hira formed a
congregation which coupled religious with tribal
identity. Such communities were an image of develoob-
ments which the higher religions inspired in Middle
Eastern society at large and of the potentialities
for further evolution within Arabian society itself.
Mecca was the center of diverse cultural tensions
much as it was the focus of diverse political and
social arrangements. Like the rest of Arabia, Mecca
had its elements of conservative clan society, but it
was also the focus of bedouin pilgrimage and of
foreign religious influences. Mecca was therefore
the most complex and heterogeneous place in Arabia.
Here society had grown beyond the limitations of the
clan and tribe and afforded some complexity of polit-
ical and economic ties outside the confines of clan
relationships. Mecca had a council of clans called a
mala’, which held a moral authority though it had no
right to coerce any of the members or to enforce any
council decisions without the co-operation of each
individual clan. Mecca was also one of the few
places to have a floating non-tribal population of
individual exiles, refugees, outlaws, foreign
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merchants, and settlers. The very presence of dif-
ferent peoples, of different clans, of people who
belonged to none of the clans, of foreigners, of
people with diverse religious convictions, of people
with differing views of life's purposes and values,
moved Meccans away from the old tribal religions and
moral conceptions. New conceptions of personal worth
and social status, new social relationships were
fostered by the development of a more complex society.
On the positive side, the imperatives of commercial
activity, and Arabian-wide contacts and identifi-
cations, set individual personalities free from the
traditions of their clans, set free self-conscious,
critical spirits, capable of experimenting with new
values, who might conceive a universal God and ethic-
al obligations. On the negative side, society suf-
fered from economic competition, social conflict and
moral confusion. Commercial activities brought
social stratification on the basis of wealth, and
morally unassimilable discrepancies between individ-
ual ambitions and the imperatives of clan loyalty.
The Qur’an condemned the displacement of tribal
virtues by the ambition, greed, arrogance, and
hedonism of the new rich.

Thus, as compared with the Middle East which had
centuries earlier reached an equilibrium of cultural,
religious and political institutions, Arabia was a
transitional society. Elements of a regressive
economy, strong parochial community life, and pagan
religious mentality were balanced by tendencies to-
ward political, cultural and religious unification
and by the development of new forms of religious and
political order. Widening mental horizons were
coupled with resistance to new forms of socio-
cultural organization. Arabia was in ferment. A
society in the midst of constructive political exper-
iments was threatened by anarchy. Strong clan and
tribal powers threatened to overwhelm the fragile
forces of agricultural stability, commercial activity
and political cohesion. Arabia was a society touched
by imperial influences but without a central govern-
ment, marked by the monotheistic religions but with-
out embracing churches, transparent to the radiation
of Middle Eastern ideas but not permeated by them.
Arabia had yet to find its place in the Middle East-
ern world.

The Conquests and the Assimilation of Arab Peoples
into Empire Society

From this vantage, we can interpret the meaning of



18

THE FORMATION OF ISLAMIC LAW

66 The Arab Conquests

the Arab conguests and their place in the evolution
of Arabian society. They no longer appear as a sud-
den, unexpected, or accidental development, but as
one which rose directly out of the conflict of dif-
ferent forms of religious, social and political
organization in Arabia. 1In previous centuries the
influence of the Middle East upon Arabia created
conditions favorable to the development of elements
of large-scale socio-political organization and for
the development of monotheistic religious life in
Arabia. Arabian society had reached a stage of
development which brought intense political, social
and moral conflict among alternative political and
religious possibilities. With conflict came the
potentiality for revolutionary change, a potentiality
realized through the inspiration and leadership of
the Prophet Muhammad. Through the revelations of the
Qur’dn, and his career as moral exemplar and polit-
ician, Muhammad found the solution in principle to
the conflicts within Arabian society. He could
begin to integrate the otherwise anarchic small clans
into a larger confederacy on the basis of religious
loyalty, build a state structure through which polit-
ical and economic order might eventually be achieved,
and resolve the conflict of bedouin familial and
Meccan commercial values in a new religious point of
view. Muhammad fused tribal society, the monotheist-
ic religious mentality, with religious community,
trading confederacy and political organization to
create a new society built upon a "church"-like
religious community and incipient imperial
organization. Out of the manifold elements of the
0ld order Muhammad helped to generate a new dispen-
sation for Arabia which gave it an institutional and
cultural structure, parallel to, and on a par with,
that of the larger Middle East. Under the aegis of
Muhammad, Arabia became a Middle Eastern type society
in which parochial and tribal groups were integrated
into a monotheistic community.

The Arab conquests were the result of the form-
ation of the new community. They began as a result
of the Muslim effort to build an Arabian-wide polit-
ical and religious regime, and to impose its vision
of the human and social order on Arabia. There is a
good deal of uncertainty about how early and how
clearly this objective was formulated. Muhammad him-
self attempted to extend his religious and political
influence throughout the Hijdz; Watt argues that his
ambition extended to the Christian tribes on the
borders of Syria; Shoufani in a recent book on the
Riddah argues that from the time of the capitulation
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of Mecca, Muhammad aspired to an Arabian and Syrian
empire. In any case, within a year after Muhammad's
death, the leaders of the new community had decided
to extend its boundaries beyond the tribes who had
already submitted to Muhammad's authority and to
incorporate the whole of Arabia under the rule of
Medina and Mecca. Whether the attacks on Syria and
Iraq were decided in advance or whether they were a
natural outgrowth of the fighting in Arabia--the
result of splinter movements of tribes seeking to
compensate themselves elsewhere for losses in Arabia
~-whether planned, or whether determined by events
and responses to events, the construction of a new
commercial, religious, and then political confeder-
ation in the Hijdz in disequilibrated and unsettled
times, and in a vacuum of established powers, led to
the conquest of much of the Middle East. The con-
quests began in reconnaissance and booty raids, but
the early victories opened the way for a great flood
of peoples to enter the fertile crescent, riding on
the wave of initial successes. With the defeat of
the Byzantine and the Sasanian Empires, a frontier
between populations broke down; Arabian people moved
into the lands of the Middle East.

Thus the conquests rose out of the process of
religious and political consolidation in Arabia. 1In
turn they set the stage for two crucial, inter-
connected developments. One was the completion of
the historic process of transforming Arabian society
and assimilating it into the larger society of the
Middle East; the other was the reciprocal inte-
gration of Middle Eastern peoples into a new political
and religious identity which marks the origin of a
new Middle Eastern civilization in the wake of the
nomadic conquests.

The first part of this double process--the inte-~
gration of Arabian peoples into the general Middle
Eastern society--was a function of the conquests and
the migration of masses of Arabians into the fertile
crescent and other parts of the empire Middle East.
The migrations created two new arenas for the assimi-
lation of Arabian peoples into the citied, religious
and imperial institutions of the empire societies.

In the courts of the Arab caliphs, Arabian and Middle
Eastern political institutions and ideologies would
be integrated, the Islamic religion bolstered and its
repertoire of expression expanded by the assimilation
of previous religious attainments of the Middle East,
and a new cultural style, literary, artistic and
sciantific, elaborated on the basis of Middle East-
ern precedents. The process by which a distinctive
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Islamic cultural style, yet one which was based upon
the past achievements of Middle Eastern civilizations,
took shape has been frequently described and does not
require further attention here. But there is another
aspect of the integration of Arabian people into
Middle Eastern society and culture which is less
fully appreciated. 1In the great centers of Arab
settlement, especially such garrison towns as Basra,
XtGfa, and Fustat, bedouin peoples were finally inte-
grated into the general Middle Eastern society. They
were citified, truly instructed in monotheistic
religion and subjected to imperial regimes. 1In the
villages and towns which the Arabs settled, the
institutions of a new mass society were forged. 1In
these settlements the pressures generated by sedent-
arization and urbanization, by the teachings of
Islam, and by contact with other Middle Eastern
peoples weakened the o0ld tribal society, fostered new
group and communal structures, intensified the
stratification of society and the division of labor,
and brought about the Islamic cultural developments
which together amounted to a new stage in the history
of Arab society.

Basra is the best known example of these
developments. In Basra the traditional structure of
the bedouin clan was disrupted. The exigencies of
settlement and the requirements of military and
fiscal administration led to the organization of the
Arab settlers into new groups, which were clans and
tribes in name only. To make uniform regiments and
pay units, big clans were subdivided and smaller ones
combined. The composition of these military units
was also changeable. Newcomers had to be integrated
into older units; with the settlement of Marw in
681, the remaining groups had to be reorganized.

Clan solidarity was disrupted; new groups were
created; only very small units of the older sort
remained viable.

Another source of pressure on bedouin society was
the breakdown of the barriers between the Arab and
non-Arab populations of Irag. Bagra was flooded with
non-Arabs. As the Arabs made use of defeated armies
to recruit manpower for further advances, Iranian
regiments were enlisted en masse. Arab governors
brought back troops from the east to serve as police
and bodyguards. Mercenaries came to the towns look-
ing for work and wanting to throw in their lot with
the conquerors. So did scribes, tax-collectors,
clerks, estate managers, and even village chiefs and
landowners. 1In addition, merchants in long distance
trade and menial workers (including bath attendants,
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weavers, and spinners) also came to Basra; finally,
itinerant construction and naval workers, fugitive
peasants, migrant laborers, and slaves flooded the
city. This non-Arab population was extremely
diverse. Aside from Indians, Malays, Gypsies,
Negroes, Turks, who came in small numbers from remote
areas, the non-Arab population was mainly Iranian and
Aramean, Nestorian Christian, with some Jews. Many
kept their religions, but others converted to Islam.
some were taken into Arab clans as mawali, others
were not.

The absorption of this migrant population had
important repercussions on the clans. As they
absorbed mawali, clans became less and less kinship
groups and more and more political and economic
groups built around a kinship core. 1In some cases,
the mawali even began to outnumber the Arabs. Not
only was kinship weakened, but class distinctions
came to be introduced. The mawali themselves con-
stituted an inferior class; furthermore, they
affected the stratification of Arab clans. The gap
between aristocratic and other clans widened as the
influx of mawali changed the relative power of the
clans. For example, one tribe, the Tamim, acquired
former Persian cavalry units as its clients, while
another, the Hanzala, had slave laborers and weavers
as its clients.

Within clans, the emergence of class distinctions
was even more profound. We can see a growing differ-
entiation on a class basis between the sheikh and
the rest of tne tribesmen. The sheikhs had always
had higher status within the group, but in the city
their administrative and military functions and other
opportunities to prosper widened the gulf between the
chiefs and their followers. Tribal chiefs became
landowners, sometimes of lands granted to them by
the caliphate, and formed a new aristocracy, taxed
at favorable rates, whose interests diverged from
the general interest of the city Arabs in a uniform
revenue administration and in a steady supply of
income for stipends. Lists of the residences or
palaces of notables and tribal leaders, apart from
the dwellings or quarters of their clans, and lists
of agricultural estates owned privately by the
chiefs and not as part of the collective pasture
reserves of the clan, suggest that the notables were
living apart and enjoying wealth, privileges, and a
style of life not consistent with the ancient bedouin
mores. Sedentarization broke up the social unity of
the tribes. Class distinctions emerged in what once
had been cohesive and integrated groups. Tribal
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society was breaking down in favor of a society
stratified on the basis of class and power.

Under pressures of urbanization and contact with
settled peoples, Arab society was also evolving into
a more specialized, urbanized occupational structure.
In Basra the Arabs had created a camp town, but
settlement soon made it an important manufacturing
and trading center. New international routes con-
nected Basra with Iran and India. Basra was also a
nodal point for trade with the Hijdz and Yemen. The
city became a center for the importation and export-
ation of oriental luxuries, weapons, and money; also
a city of regional importance in manufacturing,
especially of cloth goods, and in banking, as a cen-
ter for money changing. With the retirement of Arab
townspeople from active military duty at the end of
the seventh century, the working and commercial
population must have been strengthened. Similarly,
the new religion of Islam offered opportunities for
social mobility through what we may call careers in
religion--teaching, scholarship, and legal
administration. While Arab clans remained the cru-
cial unit of society, Islam, urbanization and inter-
action with non-Arab peoples converted a clan-based
society into a more highly differentiated urban type
of society.

These tendencies point to a post-conquest evol-
ution of Arab society which repeated the process of
social change by which previous Middle Eastern
societies--stratified, svecialized societies, cultur-
ally identified by allegiance to a monotheistic
religion--had been established. The first century
of Islam brought about just those changes which mark
the emergence of an empire type society. 1In this
period we see the formation of Arab-Islamic political
institutions, the progressive differentiation of
political and religious life, the birth of a new
religious culture, and the spawning of a stratified,
occupationally specialized mass society in an urban
setting.

One further aspect of this evolution should be
mentioned, though we cannot explore it--that is the
reciprocal influence of Arab peoples upon the Middle
East as a whole. The formation of an "Arab-empire
type society" did not occur within Arabia itself, in
isolation from the rest of the Middle East, but
within the former empire provinces in conjunction
with the reciprocal assimilation of Middle Eastern
peoples into a shared Arabic and Islamic culture.
The overall effect of the historic transformation of
Arabian peoples under the influence of Middle Eastern
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society was not to generate a new and parallel civil-
ization, but to merge the Arabian and Middle Eastern
peoples into a single new civilization. Just as
Arabian peoples were assimilated into the urbanized
world of the Middle East, they in turn absorbed
Middle Eastern peoples into the cultural identity of
Islam and the political affiliation of the caliphate.
In the formation of a new civilization the Arabs were
absorbed into the economic and social structures of
the Middle Eastern empire societies while lending to
those societies a new cultural and political identity.
From this point of view, the Arab conguests were not
a "barbarian" invasion but a crucial moment in the
process of interaction between peoples by which an
"outside" people acquired the institutional and cul-
tural forms--not the particular style--of empire
peoples, and in the course of doing so forged, in
conjunction with empire peoples, a new form of
civilization.

Summary and Conclusion

What is the significance of the Arab conquests?

What do they tell us about the relationship between
outside and empire peoples? My argument has been
that the case of Arabia and the Middle East is one in
which outside peoples were in the process of an his-
toric evolution which paralleled and recapitulated
the historical sequences by  which the empire civil-
izations themselves had come ianto being. 1In the
course of this transformation, the influence of
empire peoples upon outside peoples was a crucial
factor. 1In Arabian history this influence manifested
itself in the development of archaic political, com-
mercial, and religious institutions and later in the
diffusion of the higher religions through the
peninsula. InArabian history, however, the process
of induced social change was never completed, but led
rather to an historical crisis, the crisis of the
sixth century in which the several unintegrated
levels of Arabian society--bedouin groups, archaic
religious and commercial communities, and mono-
theistic religious culture--were fused into a new

and into the first Arabian-wide society. This new
society conquered the empires and thereby moved the
terrain of its own internal evolution into more
intimate contact with the empire peoples. 1In the

new Arab settlements, the process of social change,
induced by Islamic religious identifications, and by
contact with empire peoples, led to the integration
of tribes into larger communities, the specialization
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and stratification of society, and the differen-
tiation of religious and political institutions so
that Arabian society at last acquired all of the
institutional features of empire civilization. In
the course of these developments a reciprocal Arab
influence upon empire peoples led to changes which
served to fuse Arabian and empire peoples into a
single civilization.

At the same time, it is worth noting that no
evolutionary development is ever complete. Each
stage bears with it the marks of past levels of
organization. In Arab-Islamic society, the power of
the family and the clan remained potent both as a
social institution and a cultural ideal. Other
features of archaic society and culture remain em-
bedded in the new order. The later history of
Islamic societies, like the history of Arabia, may
also be described in terms of the imminent tensions
between successive levels of institutional and cul-
tural development. In the maturation of a society,
as in the growth of a person, the past is never lost,
but lives on as an active force embedded in the
present.
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PRE-ISLAMIC BACKGROUND AND EARLY
DEVELOPMENT OF JURISPRUDENCE

Joseph Schacht

SLAMIC LAW is the epitome of the Islamic spirit, the most
typical manifestation of the Islamic way of life, the kernel of
Islam itself. For the majority of Muslims, the law has always been
and still is of much greater practical importance than the dogma.
Even today the law remains a decisive element in the struggle
which is being fought in Islam between traditionalism and mod-
ernism under the impact of Western ideas. It is impossible to
understand the present legal development in the Islamic countries
of the Middle East without a correct appreciation of the past his-
tory of legal theory, of positive law, and of legal practice in Islam.
Islamic law was created by Islam, but the raw material out of
which it was formed was to a great extent non-Islamic.! This raw
material, itself of varied provenance, was tested by religious and
ethical standards, and gained a uniform character in the process.
The operation of these standards, however, did not affect all fields
of law equally; hardly noticeable in some cases, it led to the crea-
tion of novel institutions in others. Thus, in early Islam, legal
institutions were only incompletely assimilated to the body of
Islamic religious and ethical duties, and retained some of their
own distinctive qualities.

Arabian law in the time of Muhammad was not altogether
rudimentary. Primitive indeed was the customary law of the
Bedouin, some traces of which have survived in pre-Islamic and
early Islamic poetry, and in tales of the tribes. The comparable
conditions existing among the Bedouin in modern times, enable
us to verify the information of these literary sources. Mecca, how-
ever, was a trading city in close commercial relations with South
Arabia, Byzantine Syria, and Sassanian ‘Iraq; and Medina was an
oasis of palm-trees with a strong colony of Jews, mostly Arab con-
verts. It is likely that both cities possessed a law or laws, probably

1 For the whole of this chapter and the beginning of Chapter III, see J. Schacht,
The Origins of Muhammadan Jurisprudence (Oxford, 1950); the same, G. Bergstr ds-
ser’s Grundzilge des islamischen Rechts (Berlin and Leipzig, 1935), pp. 8 ff.
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containing foreign elements, which was more highly developed
than that of the Bedouin. We can form some idea of the character
of commercial life in Mecca and of the kind of law which it pre-
supposes. The customary commercial law of Mecca was enforced
by the traders among themselves, in much the same way as was the
Law Merchant in Western Europe. In the case of Medina and
other settlements, it can be presumed that agricultural contracts
and land law were of similar importance. The law of family rela-
tionships and of inheritance, and the whole of the penal law, how-
ever, both among the Bedouin and the sedentary population, was
dominated by the ancient Arabian tribal system. This system im-
plied the absence of legal protection for the individual outside his
tribe, the absence of a developed concept of criminal justice and
the subsumption of crimes under torts, the responsibility of the
tribal group for the actions of its members, and therefore un-
limited vengeance for homicide, mitigated by the institution of
weregeld (blood money). v

The absence of an organized political authority in Arab so-
ciety, both Bedouin and sedentary, implied the absence of an or-
ganized judicial system.? This does not mean that private justice
prevailed in settling litigation concerning property rights, succes-
sion, and torts other than homicide. In these cases, if protracted
negotiation between the parties led to no result, recourse was nor-
mally had to an arbitrator (hakam). The arbitrator did not belong
to a particular caste; the parties were free to appoint as hakam any
person on whom they agreed, but he was hardly ever the chief of
the tribe. A hakam was chosen for his personal qualities, his knowl-
edge, his wisdom, his integrity, his reputation, and last but not
least, his supernatural powers. As supernatural powers of divina-
tion were found most commonly among soothsayers (kahin), ‘they
were most often resorted to as arbitrators. Certain families and
tribes also gained the reputation of special competence in deciding
lawsuits, and their members were often chosen as arbitrators. Be-
sides choosing an arbitrator, the parties to a lawsuit had to agree
on the cause in action, the question which they were to put before
the hakam. In order to test his powers, the parties regularly made
the hakam divine an agreed secret, for instance a hidden object
and its hiding place. The hakam, on his part, was free to accept or
to refuse to act in any particular litigation. If he agreed to act, each
party had to give security, either property or hostages, as a guar-

2 E. Tyan, Histoire de l'organisation judiciaire en pays d’Islam (Paris, 1938), Vol.
I, pp. g0 {f.
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antee that they would submit to his decision. The decision of the
hakam, which was final, was not an enforceable judgment (the exe-
cution had indeed to be guaranteed by the security), but rather a
statement of right on a disputed point. It therefore became easily
an authoritative statement of what the law was, or ought to be; the
function of the arbitrator merged into that of a lawmaker, an
authoritative expounder of the normative legal custom or sunna.
The arbitrators applied and at the same time developed the sunna;
it was the sunna, with the force of public opinion behind it, which
had in the first place insisted on the procedure of negotiation and
arbitration. Though thoroughly changed by Islam, these condi-
tions have left lasting traces in Islamic law.

Muhammad emerged in Mecca as a religious reformer, and he
protested strongly when his pagan countrymen regarded him as
merely another soothsayer. Because of his personal authority, he
was invited to Medina as an arbitrator in tribal disputes, and as
the Prophet he became the ruler and the legal authority of the
Muslim community. His rejection of the character of a kahin
brought with it the rejection of heathen arbitration, inasmuch as
the arbitrators were often soothsayers.® Nevertheless, when he
served as a judge in his community, the Prophet continued to act
in the function of a hakam.* Whenever the Qur'an speaks of the
Prophet’s judicial activity, the verb hakama and its derivatives are
used, whereas the verb gada’, from which the term qadi was to be
derived, refers in the Qur’an regularly not to the judgment of a
judge, but to a sovereign ordinance, either of Allah or of the
Prophet. (It also occurs in connection with the Day of Judgment,
but this is a judgment only in a figurative sense.) In a single verse,
both verbs occur side by side;5 here, the first refers to the arbitrat-
ing aspect of the Prophet’s activity, whereas the second emphasizes
the authoritative character of his decision. This isolated instance
is the first indication of the emergence of a new, Islamic idea of
the administration of justice. Thus, the Prophet attached great im-
portance to being appointed by the believers as a hakam in their
disputes, though the insistence of the Qur’an on this point shows
that the ancient freedom in the choice of a hakam still prevailed;
the Prophet, too, reserved to himself the right of the hakam to
refuse to act. His position as a Prophet, however, backed in the
later stages of his career in Medina by a considerable political and

3 Qur’an IV, 6o (Egyptian ed.)
4 Tyan, op. cit., Vol. I, 85 ff.
5 Qur'an IV, 65.
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military power, gave him a much greater authority than could be
claimed by an arbitrator; he became a “Prophet-Lawgiver.” How-
ever, he wielded his almost absolute power not within but without
the existing legal system; his authority was not legal, but for the
believers, religious, and for the lukewarm, political.

The legislation of the Prophet, too, was an innovation in the
law of Arabia. Generally speaking, Muhammad had little reason
to change the prevailing customary law. His aim as a Prophet was
not to create a new system of law; it was to teach men how to act,
what to do and what to avoid, in order to pass the reckoning on
the Day of Judgment and to enter Paradise. This is why Islam in
general, and Islamic law in particular, is a system of duties, com-
prising ritual, legal, and moral obligations on the same footing,
and bringing them all under the authority of the same religious
command. Had religious and ethical standards been comprehen-
sively applied to all aspects of human behavior, and had they been
consistently followed in practice, there would have been no room
and no need for a legal system in the narrow meaning of the term.
This was in fact the original ideal of Muhammad, and traces of it,
such as the recurrent insistence on the merits of forgiveness and
of deferring or renouncing one’s claims, are found in the Qur’'an;
but the Prophet finally had to resign himself to applying religious
and ethical principles to the legal problems and relationships as
he found them.

Thus we find in the Qur'an injunctions to.arbitrate with jus-
tice, not to offer bribes, to give true evidence, and to give full
weight and measure. Contracts are safeguarded by the demand to
put them in writing, to give earnest-money, and to call witnesses
(all of these are pre-Islamic practices which the Qur’an endorses);
or, in short, by the command to fulfill them, a command which is
typical of the ethical attitude of the Qur’an toward legal matters.
Even the prohibitions of gambling and of taking interest, though
directly concerned with certain types of contracts, are not meant to
lay down legal rules regulating the form and effects of these con-
tracts, but to establish moral norms under which they are allowed
or prohibited. The idea that such contracts, if they are concluded
notwithstanding the prohibition, are invalid and do not create ob-
ligations, does not yet appear in the Qur’an. The same attitude
governs the Qur’anic law of war and booty and the whole complex
of family law. The law of war and booty is primarily concerned
with determining the enemies who must be fought or may be
fought, how the booty is to be distributed (within the general
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framework of the rules laid down by pre-Islamic custom), and how
the conquered are to be treated. Family law and the law of inheri-
tance are the only legal subjects that are fairly exhaustively treated
in the Qur’an, albeit in a number of scattered passages; here again
the main emphasis is laid on the problem of how one should act
towards women and children, orphans and relatives, dependents
and slaves. The effects of a lawful action are not mentioned and are
as a rule self-evident; but the effects of an unlawful action, for
instance, the question of civil responsibility, are hardly envisaged
either. Technical legal statements attaching legal consequences to
certain sets of relevant facts or acts are lacking almost completely,
as far as the law of obligations and family relations are concerned.
They exist, and are indeed almost indispensable, in the field of
penal law. It is easy to understand that the normative legislation
of the Qur’an incorporated sanctions for transgressions, but again
they are essentially moral and only incidentally penal; the pro-
hibition is the essential element, the provision concerning the
punishment is a rule of action either for the organs of the newly
created Islamic state, or for the victim and his next of kin who,
according to ancient Arab ideas, had the right of retaliation. The
Qur’an is content to prohibit wine-drinking, gambling, and taking
of interest without fixing a penalty (unless it be punishment in
Hell). There are provisions concerning retaliation and weregeld,
theft, unchastity, and slanderous allegation of unchastity, as well
as procedure in the last two cases.

The reasons for Qur’anic legislation on all these matters were,
generally speaking, dissatisfaction with prevailing conditions, the
tendency to improve the position of women and of the weak in
general, and the desire to mitigate the practice of vengeance and
retaliation; the prohibition of wine-drinking, gambling, and tak-
ing of interest, too, constitute a break with ancient Arabian stand-
ards of behavior. Besides, it had become necessary to deal with new
problems which had arisen in family law, in the law of retaliation,
and in the law of war because of the main political aim of the
Prophet, the dissolution of the ancient tribal organization and the
creation of a community of believers in its stead. It is possible that
some actual disputes made the need obvious. Such disputes, it
seems, were mainly responsible for legislation on matters of in-
heritance, a subject which is farthest removed from the action of
moral principles and most closely connected with the granting of
individual rights. In this case, too, Qur’'anic legislation lays down
primarily not basic principles of law but rules of action regarding
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the estates of deceased persons; the ethical element appears in the
urgent injunction to act justly in making wills, and generally in
the tendency to allot shares in the inheritance to persons who had
no claim to succession under the old customary law. This feature
of Qur’anic legislation was preserved in the system of Islamic law,
and the purely legal attitude, which attaches legal consequences to
relevant acts, is often superseded by the tendency to establish ethi-
cal standards for the believer.

The first three generations after the death of the Prophet, or
in other words, the first century of Islam (seventh-eighth century
A.D.) are in many respects the most important, though because of
the scarcity of contemporary evidence, the most obscure period in
the history of Islamic law. In this period, many distinctive features
of Islamic law came into being and the nascent Islamic society
created its own legal institutions. What little authentic evidence is
available shows that the ancient Arab system of arbitration, and
Arab customary law in general, continued under the first suc-
cessors of the Prophet, the caliphs of Medina (seventh century
A.D.) The caliphs, it is true, were the political leaders of the
Islamic community after the death of the Prophet, but they do
not seem to have acted as its supreme arbitrators, and there still
remained room at a slightly later period for the exhortation to
choose one’s arbitrators from the tribe of the Prophet, the Quraysh.
In their function as the supreme rulers and administrators, though
of course devoid of the religious authority of the Prophet, the
caliphs acted to a great extent as law-givers of the community;
during the whole of this first century, the administrative and
legislative activities of the Islamic government cannot be sepa-
rated. This administrative legislation, however, was hardly, if at
all, concerned with modifying the existing customary law;. its
object was to provide for the need of organizing the newly con-
quered territories for the benefit of the Arabs. In the field of
penal law, the first caliphs went beyond the penal sanctions en-
acted in the Qur'an by punishing, for instance, the authors of
satirical poems directed against rival tribes, a common form of
poetic expression in ancient Arabia. The enforcement of the law
of retaliation and weregeld continued to be the responsibility of
the next of kin of the victim. That the first caliphs did not ap-
point qadis and in general did not lay the foundations of what
later became the Islamic system of administration of justice, is
shown by the contradictions and inherent improbabilities of the
stories which assert the contrary; the alleged instructions for judges
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given by the Caliph ‘Umar, too, are a product of the third Is-
lamic century.®

Towards the end of the period of the caliphs of Medina, about
the middle of the first century of Islam, the Islamic community
was rent by political schisms, and the two “sectarian” movements
of the Kharijis and of the Shi‘a established themselves beside the
“orthodox” or Sunni majority. The doctrines of Islamic law as
adopted by the Khirijis and by the Shi‘a do not vary greatly from
those of the several orthodox schools of law. From this, it was once
concluded that the essential features common to these several
forms of Islamic law were worked out before the schism, i.e., ear-
lier than the middle of the first Islamic century. But recent re-
search has shown that the ancient sects of Islam, at the time they
split from the orthodox community, could not have shared with
the majority the essentials of a system of law which did not yet
exist. Rather, they adopted the fully developed legal system of the
orthodox community, making only superficial changes of their
own, in the second half of the second century of Islam or even
later.

At an early period, the ancient Arab idea of sunna, of pre-
cedent or tradition, reasserted itself in Islam.” The Arabs were,
and are, bound by tradition and precedent. Whatever was cus-
tomary was right and proper; whatever the forefathers had done
deserved to be imitated. This was the golden rule of the Arabs
whose existence on a narrow margin in an unpropitious environ-
ment did not leave them much room for experiments and inno-
vations which might upset the balance of their lives. In this idea
of precedent or sunna the whole conservatism of the Arabs found
expression. They recognized, of course, that a sunna might have
been laid down by an individual in the relatively recent past, but
then that individual was considered the spokesman and repre-
sentative of the whole group. The idea of sunna presented a for-
midable obstacle to every innovation, and in order to discredit
anything it was, and still is, enough to call it an innovation. Islam,
the greatest innovation that Arabia saw, had to overcome this
opposition, and a hard fight it was. But once Islam had prevailed,
even among one single group of Arabs, the old conservatism re-
asserted itself; what had shortly before been an innovation, now
became the thing to do, a thing hallowed by precedent and tradi-

6 Tyan, op. cit., Vol. I, g8 ff.

7 1. Goldziher, “The Principles of Law in Islam,” in The Historian’s History of
the World, Vol. VIII (New York, 1904), pp. 294 fE.
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tion, a sunna. This ancient Arab concept of sunna became one of
the central concepts of Islamic law.

It would seem natural to suppose that the explicit precepts of
the Qur’'an on legal matters were observed from the beginning,
at least as far as turbulent Arab society in a time of revolutionary
change was amenable to rules. There are, indeed, two early deci-
sions concerning a problem of divorce, one of which is based on
the authoritative version of the Qur’an, and the other on a variant
reading. As the variant readings were officially abolished during
the reign of the Umayyad Caliph ‘Abd al-Malik (A. H. 65-86), it
can be concluded that the doctrine in question had been formu-
lated not later than the middle of the first century of Islam. On
the other hand, there are several cases in which the early doctrine
of Islamic law diverged from the clear and explicit wording of
the Qur’an. One important example, which has remained typical
of Islamic law, is the restriction of legal proof to the evidence of
witnesses and the denial of validity to written documents. This
contradicts an explicit ruling of the Qur'an which endorsed the
current practice of putting contracts into writing.® John of Da-
mascus, who flourished between A.D. 700 and %750, mentions the
insistence on witnesses as a characteristic custom of the Saracens,
and this, too, was probably established about the middle of the
first century of Islam. Nothing is known about its origin.

During the greater part of the first century, Islamic law in the
technical meaning of the term did not yet exist. As had been
the case in the time of the Prophet, law as such fell outside the
sphere of religion, and as far as there were no religious or moral
objections to specific transactions or modes of behavior, the tech-
nical aspects of law were a matter of indifference to the Muslims.
This attitude of the early Muslims accounts for the widespread
adoption of legal and administrative institutions of the conquered
territories, drawing on Roman (including Roman provincial)
law, Sassanian law, Talmudic law, and the canon law of the
Eastern churches. Outstanding examples are the treatment of
tolerated religions, the methods of taxation, and the institutions
of emphyteusis and of pious endowments (waqf). The principle of
the retention of pre-Islamic legal institutions under Islam was
sometimes even explicitly acknowledged, as in the following pas-
sage by an author of the third Islamic century: “Abd Yasuf held
that if there exists in a country an ancient, non-Arab normative
custom (sunna) which Islam has neither changed nor abolished,

8 Q. 1I, 282.
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and people complain to the caliph that it causes them hardship,
he is not entitled to change it; but Malik and al-Shdfi'l held that
he may change it even if it be ancient, because he ought to pro-
hibit (in similar circumstances) every lawful normative custom
which has been introduced by a Muslim, let alone those intro-
duced by unbelievers.”? Both opinions presuppose the retention
of pre-Islamic legal practices as normal.

The influence exercised on early Islamic law by the legal sys-
tems of the conquered territories, however, was not restricted to
legal customs and practices; it extended to the field of legal con-
cepts and principles, and even to fundamental ideas of legal sci-
ence, such as the methods of systematic reasoning, and the idea of
the “consensus of the scholars.” The legal concepts and maxims
in question are of that general kind which would be familiar not
only to lawyers but to all educated persons. We shall see later that
Muhammadan jurisprudence started about the year A. H. 100. It
follows not only that the whole first century of Islam was available
for the adoption of foreign legal elements by nascent Islamic so-
ciety, but that Islamic legal science began at a time when the door
of Islamic civilization had been opened to potential transmitters
of these legal concepts, the educated non-Arab converts to Islam.
Some of the doctrines in question, such as the responsibility of the
thief for twice the value of the object stolen, or the erection of
adultery into a permanent impediment to marriage between the
two guilty parties, did not succeed in gaining general acceptance,
and only survived as unsuccessful or isolated opinions. This proc-
ess of infiltration of foreign legal concepts and maxims into Is-
lamic society through the medium of educated non-Arab con-
verts extended over the greater part of the first century of Islam,
but its results became apparent only early in the second century,
when Islamic legal science came into being. That early Muham-
madan lawyers should have adopted consciously any principle of
foreign law is out of the question.

We must now return to the middle of the first Islamic cen-
tury, when the rule of the first caliphs of Medina was supplanted
by that of the Umayyad caliphs of Damascus. The Umayyads were
not the adversaries of Islam that they were often made out to be;
on the contrary, it was they and their governors who were respon-
sible for developing a number of the essential features of Islamic
cult and ritual, of which they had found only rudimentary ele-

9 Beladsori, Liber expugnationis regionum, ed. by de Goeje (Leiden, 1865),
P- 448.
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ments. Their main concern, it is true, was not with religion and
religious law, but with political administration, and here they
represented the organizing, centralizing and increasingly bureau-
cratic tendency of an orderly administration as against the Bedouin
anarchy of the Arab way of life. Both Islamic religious ideal and
Umayyad administration cooperated in creating a new framework
for Arab Muslim socicty, which had been rccruited indiscrimi-
nately from all Arab tribes and was spread thinly over the vast
extent of the conquered territories. In many respects, Umayyad
rule represents the consummation, after the turbulent interval
of the Caliphate of Medina, of tendencies which were implied by
the nature of the Islamic community under the Prophet. This is
the background against which the emergence of Islamic law, of an
Islamic administration of justice, and of Islamic jurisprudence
must be viewed.

The administration of the Umayyads concentrated on waging
war against the Byzantines and other external enemies, on collect-
ing revenue from the subject population, and on paying subven-
tions in money or in kind to the Arab beneficiaries; these were
the essential functions of the Arab kingdom. We therefore find
evidence of Umayyad regulations, or administrative law, particu-
larly in the fields of the law of war and of fiscal law. The account-
ancy for payments of weregeld straddles the field of penal law,
and whereas the Umayyads did not interfere with the working of
retaliation as modified by the Qur’an (all they did here was to try
to prevent the recurrence of Arab tribal feuds which threatened
the internal security of the state), they supervised the application
of the purely Islamic penalties laid down in the Qur’an and of
similar punishments. They, or rather their governors, also took
the important step of appointing Islamic judges or qadis. The
office of qadi was created in and for the new Islamic society which
came into being, under the new conditions resulting from the
Arab conquest, in the urban centers of the Arab kingdom. For
this new society the arbitration of pre-Islamic Arabia and of the
earliest period of Islam was no longer adequate.’® The Arab
hakam thus was supplanted by the Islamic qadi, who was a dele-
gate of the governor. The governor, within the limits set for him
by the caliph, had full authority over his province, administrative,
legislative and judicial, without any conscious distinction of func-
tion, and he could, and in fact regularly did, delegate his judicial
authority to his “legal secretary,” the qadi. The governor retained,

10 Tyan, op. cit. Vol. 1. 114 {L.



THE FORMATION OF ISLAMIC LAW

38 LAW IN THE MIDDLE EAST

however, the power of reserving for his own decision any lawsuit
he wished, and, of course, the power of dismissing his qadi at will.

The jurisdiction of the qadi extended to Muslims only; the
non-Muslim subject populations retained their own traditional
legal ‘institutions, including the ecclesiastical (and rabbinical)
tribunals which in the last few centuries before the Muslim con-
quest had to a great extent duplicated the judicial organization
of the Byzantine state. The Byzantine magistrates themselves, to-
gether with the other civil officers, had evacuated the lost prov-
inces at the very beginning of the Muslim conquest; nevertheless,
because of a fundamental similarity in general structure between
late Byzantine and early Islamic organization of justice, it has been
suggested that the latter was modeled on the former, a process
which may have been part of the adoption by the Muslims of the
administrative organization of their predecessors. One adminis-
trative office, of which the functions were partly judicial, was in-
deed taken over in this way: the office of the “inspector of the
market” (agoranomos), who had a limited civil and criminal juris-
diction. But the early Muslims had not only the Byzantine exam-
ple on which to model their earliest administration of justice: the
“clerk of the court,” whose services must have become indis-
pensable at an early period, had the same function as the cor-
responding official in the Sassanian administration; this was well
known to contemporary authors.

The earliest Islamic qadis, officials of the Umayyad administra-
tion, by their decisions laid the basic foundations of what was to
become Islamic law. We know their names, and there exists a
considerable body of information on their lives and judgments,
but it is difficult to separate the authentic from the fictitious. Legal
doctrines that can be dated to the first century of the hijra are
rare, but it is likely that some of the decisions which are attributed
to those qadis, and which are irregular by later standards, do in-
deed go back to that early period. In a slightly later period, we can
actually see how the tendency to impose an oath on the plaintiff
as a safeguard against the exclusive use of the evidence of witnesses
grew out of the judicial practice at the beginning of the second
century. The earliest Islamic qadis gave judgment according to
their own discretion, or “sound opinion” (ra’y) as it was called,
basing themselves on customary practice, which in the nature of
things incorporated administrative regulations, and took the let-
ter and the spirit of the Qur’'anic legislation and of other recog-
nized Islamic religious norms into account as much as they thought
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fit. The customary practice to which they referred was either that
of the community under their jurisdiction or that of their own
home district, and in this latter case conflicts were bound to arise.
Though the legal subject matter had as yet not been Islamicized
to any great extent beyond the stage reached in the Qur’an, the
office of qadi itself was an Islamic institution typical of the Umay-
yad period, in which administrative efficiency and the tendency
to Islamicize went hand in hand. The Islamic character of the
office of qadi is emphasized by a subsidiary appointment which
was, during the Umayyad period, often combined with that of a
qadi: the duty of gasas, literally “story-telling,” that is to say, the
religious instruction and edification of the people. The scene was
thus set for a more thorough process of Islamicizing the existing
customary law.

The work of the qadis inevitably became more and more spe-
cialized, and we may take it for granted that in the late Umayyad
period (c. A. H. 100-130) appointments as a rule went to “spe-
cialists,” by which are meant not technically trained professionals
but persons sufliciently interested in the right administration of
justice to have given the subject serious thought in their spare
time, either individually or in discussion with like-minded friends.
The main concern of these specialists, in the intellectual climate
of the late Umayyad period, was naturally to know whether the
customary law conformed to the Qur’anic and generally Islamic
norms; in other words: the specialists from whom the qadis came
increasingly to be recruited were found among those pious per-
sons whose interest in religion caused them to elaborate, by indi-
vidual reasoning, an Islamic way of life in all its aspects. These
pious persons surveyed all fields of contemporary activities, in-
cluding the field of -law, not only administrative regulations but
popular practice as well. In their theoretical contemplations they
considered possible objections that could be made to recognized
practices from the religious, and in particular, from the ritualistic
or ethical point of view, and as a result endorsed, modified, or
rejected them. They impregnated the sphere of law with religious
and ethical ideas, subjected it to Islamic norms, and incorporated
it into the body of duties incumbent on every Muslim. In doing
this, they achieved on a much wider scale and in a vastly more
detailed manner what the Prophet in the Qur’an had tried to do
for the early Islamic community of Medina. As a consequence, the
popular and administrative practice of the Jate Umayyad period
was transformed into Islamic law. The resulting theory still had
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to be translated into practice; this task was beyond the power of
the pious specialists and had to be left to the interest and zeal of
the caliphs, governors, qadis, or individuals concerned. The origins
of Islamic law then were such that it developed not in close con-
nection with practice, but as the expression of a religious ideal in
opposition to practice.

This process started from modest beginnings towards the end
of the first century of the hijra; a specialist in religious law such
as Ibrahim Nakha'i of Kiifa (d. A. H. g5 or g96) did no more than
give opinions on questions of ritual and perhaps on kindred prob-
lems of directly religious importance, cases of conscience concern-
ing alms tax, marriage, divorce, and the like, but not on law
proper. The pious specialists were private persons, or we might
call them amateurs; they were animated by their personal inter-
est in questions of right behavior, and they owed the respect, in
which they were often and in an increasing measure held by the
people and by some of the rulers, exclusively to their own single-
minded concern with the ideals of a life according to the tenets
of Islam. They often had occasion to criticize the actions and regu-
lations of the government, just as they had to declare undesirable
many popular practices, but they were not in political opposition
to the Umayyads and to the established Islamic state; on the con-
trary, the whole of the Umayyad period, until the civil war which
heralded the end of the dynasty, was sometimes reckoned as part
of the “good old times,” its practice was idealized and opposed to
the realities of the actual administration.

As the groups of pious specialists grew in numbers and cohe-
sion they developed, in the first few decades of the second century
of the hijra, into what is known, for lack of a better name, as the
“ancient schools of law.” This term ought to imply neither any
definite organization, nor a strict uniformity of doctrine within
each school, nor any formal teaching, nor again any official status,
nor even the existence of a body of law in our Western meaning
of the term. The “scholars” or “lawyers,” members of the ancient
schools of law, continued to be private individuals, interested and
therefore presumably knowledgeable in the Islamic ideals as they
ought to prevail in all fields of life, including what we should call
the field of law. These individuals were singled out from the great
mass of the Muslims by the very fact of their special interest, the
resultant reverence of the people, and the recognition as kindred
spirits which they themselves accorded one another.

I have spoken of the ancient schools of law in the plural be-
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cause, overlying the common Islamic background, there had
developed in the several widely separated centers of the Islamic
world during the first century of the hijra local practices, for ex-
ample, those concerning details of ritual, or special transactions
adapted to local conditions. Apart {from these variations in subject-
matter, the not inconsiderable difficulties of communication be-
tween their several centers made differences among the ancient
schools of law unavoidable. These differences, however, were con-
ditioned by geography rather than by any noticeable disagreement
on principles or methods. The general attitude of all ancient
schools of law towards Umayyad popular practice and Umayyad
administrative regulations was essentially the same, whether they
endorsed, modified, or rejected the practice which they found.
Aside from this common basic attitude, however, there existed at
the earliest stage of Islamic jurisprudence a considerable body of
common doctrine which was subsequently reduced by increasing
differentiation among the schools. This does not imply that Is-
lamic jurisprudence in the earliest period was cultivated exclu-
sively in one geographical center, but that one place nonetheless
was the intellectual center of the first theoretizing and systematiz-
ing efforts which were to transform Umayyad popular and admin-
istrative practice into Islamic law. The ascendancy of a single cen-
ter of Islamic jurisprudence must have been maintained over an
appreciable period, because the common ancient element some-
times comprises several successive stages of doctrine. All indica-
tions go to prove that ‘Iraq was this center. The ascendancy of
‘Iraq in the development of religious law and jurisprudence in
Islam continued during the whole of the second century.

The more important ancient schools of law of which we have
knowledge are those of Kiifa and of Basra in ‘Iraq, of Medina and
of Mecca in Hijaz, and of Syria. Our information on the Kifians
and on the Medinese is incomparably more detailed than that
concerning the Basrians and the Meccans, but the picture gained
from the first two schools can be taken as typical. Egypt did not
develop a school of law of its own, but fell under the influence of
the other schools, particularly that of Medina.

An important aspect of the activity of the ancient schools of
law was that they took the Qur’anic norms seriously for the first
time. Historically speaking, Islamic law did not derive directly
from the Qur’an; it developed out of a practice which often di-
verged from the Qur’an’s intentions and even from its explicit
wording. It is true that a number of institutions, particularly in
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the law of family relations and of inheritance, not to mention
cult and ritual, were based on the Qur’'an from the beginning.
But apart from the most elementary rules, norms derived from
the Qur’'an were introduced into Islamic law almost invariably at
a secondary stage. In particular, at this stage, formal legal conse-
quences were drawn from the essentially religious and ethical
body of Qur’anic maxims, and applied to those branches of law,
such as contracts and torts, which were not covered in detail by the
Qur’anic legislation. The zenith of this introduction of Qur’anic
norms into early Islamic law coincides with the rise of the ancient
schools at the beginning of the second century of the hijra.

The ancient schools of law shared not only a common attitude
towards Umayyad practice and a considerable body of positive
religious law, but the essentials of legal theory, not all of which
were systematically self-evident. The central idea of this theory
was that of the “living tradition of the school,” as represented by
the constant doctrine of its authoritative representatives. This idea
dominated the development of legal doctrine in the ancient schools
during the whole of the second century of the hijra. It presents
itself under two aspects: retrospective and contemporaneous. Ret-
rospectively, it appears as sunna or “practice” (‘amal), or as “well-
established precedent” (sunna madiya) or “ancient practice” (amr
qadim). This “practice” partly reflects the actual custom of the
local community, but it also contains a theoretical or ideal ele-
ment, so that it comes to mean normative sunna—the usage as it
ought to be. This ideal practice, which was presumed constant
though it in fact developed as Islamic ideas were imposed on the
legal subject-matter, was found in the unanimous doctrine of the
representative religious scholars of each center, in the teaching of
those whom the people of every region recognized as their leading
specialists in religious law, whose opinion th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>