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THE JURIST'S EXPLANATION OF LEGAL
DEVELOPMENT IN ENGLAND
AND ELSEWHERE

JaMEs RusseLL LowELL, in one of his letters to Stedman, the
poet, remarks: “I think one of the greatest pleajures is to come
across a poem that one can honestly like; it’s like finding a new
flower. If, at the same time,” Lowell adds, “‘one can please the
author by telling him so, all the better.”” These words are as
applicable to a piece of juristic writing as they are to a poem.
Although they are very different from each other in many ways,
both these forms of literature possess at least one marked feature
in common. By virtue of its own particular qualities of style
and matter, every book on jurisprudential thought, no less than
every poem, has the power within itself to give the reader either
pleasure or displeasure; it has the faculty of making the reader
like 1t or dislike it. In the present volvme of the Cambridge
Studies in English Legal History the reader comes across a new
work on jurisprudence, a history and criticism of certain aspects
of juristic thought in England and in other countries; and,
whether the reader be lawyer, historian, or philosopher, he will
find that this book gives him one of his greatest pleasures, that
it calls forth his honest liking, and that, indeed, it is a source of
his enlightenment and intellectual stimulus. In Lowell’s apt
phrasing, the reading of Interpretations of Legal! History is
“like finding a new flower.” Such a pleasure comes but rarely
to the one who studies the literatiire of legal history and juris-
prudence ; and “if, at the same time, one can please the author
by telling him so, all the better.”

The author of this remarkable book in which, on request, he
has embodied his recent Cambridge lectures on the juristic and
philosophical explanation of the epochs, processes, and ends of
legal development, needs no presentation to the learned reader.
The Dean of the Law Faculty and the Carter Professor of
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Jurisprudence in Harvard University has long been recognized
4s one of the foremost jurisprudential thinkers of our time.
Dr Pound’s oral teaching of the history and principles of
Jurisprudence has given learning and inspiration to many of the
younger generaticn of lawyers in our common law jurisdictions;
while his writings on jurisprudential subjects have spread his
teaching far and wide throughout the world. Many of his essays,
cover:ng a wide range ot subject-matter, have been published
in the legal, philosophical, and lastorical periodicals of America
and Europe. Let us omit all Jr Pound’s writings on botany,
legal education, and the histery and principles of common law
and equity : let us name only a few cf his scattered papers dealing
particularly with juristic thoughi. Let these few be the follow-
ing: “Theories of Law,” “Legal Rights,” “A Theory of Social
Interests,” “Executive Justice,” “Juristic Science and Law,”
“Law in Books an¢ Law in Action,” “The Limits of Effective
Legal Action,” “Spurious Interpretation,” ‘‘Mechanical Juris-
prudence,” “The End of Law as Developed 1n Legal Rules and
Doctrines.” The learned reader will not need to be reminded
that this short list of titles might be greatly extended. Nor will
he forget that within recent months three longer writings in the
author’s chosen fields of research and thought have appeared—
the monogrsph on criminal justice in American municipalities,
The Spirit of the Common Law, and An Introduction to the
Philosoply of Lavw.

In his present volume Dr Pound deals with a vast and complex
subject-matter in that lucid and forceful manner familiar to the
reader of his other writings and to the listener at his spoken
lectures and addresses. His main theme is the juristic and
philosophical interpretation of the history and principles of
legal systems; and over that theme he throws the spell of his
accurate and extensive learning 1n law, history, science, philos-
ophy, and literature. By his skill in the handling of the materials
and by the force of his alert active nund he gives liveliness and
vigour to a subject which, in other hands, might well be «tull.
Though he treats of the past as well as of the present, he so
breathes the spirit of social needs and human justice into the
past that to us, who read, it 1s the living present. Nothing seems
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dead ; nothing seems past. We have the feeling of being present
when the Sun God hands the code, ready made, to Hammurabi.
If we ask ourselves why the past ages of the law are thus visual-
1zed and made present to our gaze, not only in this book but
also in Dr Pound’s other writings, we shall find one special
reason to be his enthusiasm in the cause of justice. This is the
key-note. Always looking upon enthusiasm as one of the greatest
of powers, Madame de Staél says in Corinne that she recognizes
only two really distinct classes of men—those who possess the
capacity for enthusiasm and those who despise it. It is Dr
Pound’s capacity for enthusiasm which transforms the past into
the present, giving it life and vigour.

The framework of the book i1s so designed as to permit a
survey of thought from earlier to later times. In the words of
Lord Morley, “a survey of this kind shows us in a clear and
definite manner the various lines of road along which thinkers
have travelled, and the point to which the subject has been
brought in our own time. We are able to contrast methods and
to compare their fruits, People always understand their own
speculative position the better, the more clearly they are ac-
quainted with the other positions which have been taken in the
same matter.”” This is Dr Pound’s method. He summarizes the
work of the various schools of juridical thought from antiquity
to our own time. He appraises the results attained by each one
of these schools, and he criticizes these results from the stand-
point of one whose scholarly gaze surveys the whole ficld of
history and theory. He marks the permanent gains of each
movement of legal thought ; he suggests the ways in which these
contributions to jurisprudential science may be fruitfully ap-
plied to social needs by the legislatures and courts of today.
But Dr Pound does more than this. His book is not merely a
history and a criticism of thought in regard to the processes and
ends of legal growth; it is, at the same time, an expression of
certain aspects of his own original thinking about law and legal
history. From several points of view the most valuable reature
of the book is the author’s own theory as to the modes of legal
progress and his own high conception of the part that the jurist
should play in the making of law. The book is not only narrative
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and critical ; it 1s also constructive. The wise student will reflect
long upon the teaching of the master; and, whether he be con-
vinced or not, his thoughts will never run fully in their old
grooves.

Owing to its extensive survey of legal history and of juristic
and philosophical thought in regard to legal history, Dr Pound's
volume holds its own special place in this series of Cambridge
Studies in English Legal History. In the design of the series,
English legal history, viewed as the history of the lawof England
and of the many regions outside England which have inherited
or adopted their legal institutions from England, forms a con-
stituent, a vital, part of the history ot Western civilization.
Throughout all the stages of this evolution of English law as a
world-system the relations with other legal systems have been
close ; and, from the days of Bracton to our own time, the ideas
of English jurists as to the nature of law and the processes and
ends of legal development have been intimately connected with
the broader aspects of Western thought. One of the reasons
why one prizes Dr Pound's book is that it shows us clearly these
inter-relations between the ideas of English and the ideas of
foreign iurists. Thehistoryof the speculations ot English jurists
is an integral part of the history of English law; but, in order
that it may be properly understood, the history of English ideas
in regard to law must be set out in its wider environment of
European movements in philosophical and jurisprudential
thought. As is natural to the jurist who inherits the traditions
of the common law of England and America, Dr Pound devotes
special attention to the history and principles of this system.
But the jurist cannot restrict his study to one legal system alone;
he must be familiar with many bodies of law and with the
several stages of their history. He must possess a basis of com-
parison, a foundation for his conclusions as to the more general
aspects of law and of the forces and principles which underlie
the growth, spread, and decay of law. Dr Pound’s learning
in Germanic and Roman law, his knowledge of the modern
systems formed in large measure of these two legal elements,
and his familiarity with Eastern law and primitive custom, have
fitted him in a very special way for the difficult task of viewing
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our Anglo-American jurisprudence in its wider environment of
Western development. He deals with the law and the juristic
thought of England and America and with their history; but he
sees and explains the connections with the world of law and of
theory outside England and outside America. It is the breadth
of view in Interpretations of Legal Flistory which makes this
book particularly valuable as a contribution to studies concerned
with the history of English law 1n its world-wide aspects.

To the one accustomed to think in terms of insularity—to
regard the evolution of English legal rules and legal theories as
the sole and exclusive creation ot the people in a small sea-girt
isle, a creation unconnected with the legal world outside and
beyond—Dr Pound's survey will come indeed as a revelation.
[f the student of English law sincerely desires to view his sub-
ject, both historically and theoretically, in its wider aspects, he
will learn many lessons trom this book—{rom the vastness of
its scope, its historical and philosophical rar.ge, its penetration
to fields of legal life and thought in different ages, its co-ordina-
tion of separate but related lines of legal growth and theory.
There is just as truly a world-wide commerce in juristic ideas
as there is a world-wide commerce in the goods produced by
economic industry; and this commerce in the concepts of
jurisprudence, this diffusion of the modes and results of thinking
about the history and the purposes of law, knows no frontiers
of land or sea. It is commerce borne from age to age and from
region to region by many forms of conveyance. The world-wide
movement of men and of books means the world-wide move-
ment of thought. By such processes throughout the centuries
many of the legal ideas of today, in England and in other civi-
lized countries, have their origin with the civilians and canon-
ists and theologians of the Middle Age and the philosophers
and jurists of ancient Greece and Rome; the intellectual com-
merce of history has brought the juridical ideas of ancient and
medieval times to our modern shores. The speculations of a
Kant and a Hegel about right and justice, speculations passing
from book to book and from teacher to teacher, influence and
even determine the nature of legislation, judicial decisions, and
legal theories in scattered regions of the world where the very
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names of the philosophers are unknown. Throughout her history
England has been on certain of the trade routes of this carriage
of jurisprudential ideas to and fro among the legal regions of the
world. English law and English thinking about law possess
indeed certain individual characteristics of their own; but those
very characteristics are blended of many diverse elements
derived from various sources. They are not purely indigenous,
purely racial, purely insular. There are features of English
jurisprudential thought which are truly insular; but, at the same
time, there are other features which are just as truly the common
heritage of England and of all the other regions of the West.
Ioven recent knglish schools of legal science—the analytical
and the historical schools, for example—are intimately related
to the ideas of Continental scholars. Austin and Maine are but
representatives of aspects of European thought. The commerce
in juridical ideas has known no frontiers,

Such are some of the broader reflections which are induced
by the reading of Dr Pound’s inspiring volume. But the book
embodies also certain other definite teachings. Thus, we find
that many aspects of English legal history are illumined for us
by the light of juristic interpretation : we catch new glimpses of
processes of legal growth from the time of the Anglo-Saxons
down through the epochs of Glanvill, Bracton, Coke, Mansfield,
and Lldon to our own day. Particularly instructive, also, are the
references to the common law as it has spread to America; and
there 1s here a rich field for the juristic comparison of the
common law in its old and in its new homes. The influence of
philosophical speculation upon the growth of Lnglish law in the
several periods of 1ts history also stands out clearly: we can see
that Aristotle and Kant and Hegel have affected not only the
law 1tselt, but also the attitude ot the jurist toward the law.
Another special feature of the book 1s the author's criticism of
the [unglihe analvtical and historical schools of jurisprudence.
The views ut these schools have so firmly intrenchied themselves
in the knghish mund that Dr Pound's acute and reasoned criti-
cism—a criticism both destructive and constructive—will he
read with tar more than ordinary interest. The whole volume,
in fact, lifts the mind out of some of its beaten tracks and places
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it in newer paths. In the final chapter—*“An Engineering
Interpretation”-——the author’s own theory ot legal history finds
its fuller and more definite statement : and the one who accepts
Dr Pound’s teaching as to the processes of legal development
and the ends of law will find himself regarding in a new light
certain of the methods and the dogmas of the analytical and
historical schools. Dr Pound’s enlightened conception of the
jurist’s office 1s, again, one of the valuable contributions which
he makes to juridical science. To him the jurist is—or at least
ought to be—a creative and moulding force in legal progress.

The whole of Dr Pound’s book is, in fact, a summoning of
jurists to take their proper place of leadership in the work ot
adapting old law and creating new law to meet the ever-chang-
ing needs of social justice. The deadening effect of one of the
teachings of the historical school ot jurists—the teaching that
law may be found, but not made—has too long kept jurists in
their cloistered retreats. If they hearken to the lesson taught by
Dr Pound, that law is made and remade by men, and if they
agree with him as to the nature of the jurist’s function, they will
take their own part in the legal lite of society; they will apply
their learning and their juristic statesmanship, consciously and
continuously, to the reform of the law by influencing legislation
and judicature and the other processes of law-making. Released
from the fetters forged by the genius of Savigny, the legal
historian will approach his materials with greater freedom of
mind and more enlightened appreciation of the value of his
studies. He will have his eye upon the present as well as upon
the past; he will be able to make his histories ot legal growth
actual factors in the shaping of the law to meet present social
needs. The study of legal history serves more than one purpose.
If it has its uses in training and informine the mind, it has its
uses also in guiding the activities of courts and legislatures.
Legal history has a social function to fulfil. The historian of law
is himself—or, rather, he may make of himself, if he will—a
true statesman.

The Abbé Gratry, distinguished as the “Vico of the nine-
teenth century,’”’ deserves to be kept in remembrance: his La
niorale ct la lot de Uhistoire 1s a valuable contribution to the
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philosophy of history. “Humanity hitherto passive now begins,”
says Gratry, “with full knowledge and entire freedom, t< take
into its hands the management of the affairs of the world; it
enters into its age of manhood.” In such an age legal traditions,
unduly fostered and strengthened by the application of the
tenets of Savigny and his school of historical jurists, need to be
re-examined in the light of the newer social facts and forces ot
our day. Juristic thought has long been tending, in fact, in this
direction. Maitland himself taught the doctrine that the his-
torical spirit is not hostile to reform, that history i1s studied in
order that progress may be made, in order that the past may
not paralyse the present. The same ideas are taught by other
legal historians. Even the question as to whether the judge is to
be bound by precedents is being raised. “S'tare decisis, as an
absolute dogma,” writes Dr Wigmore in his Problems of Law,
“has seemed to me an unreal fetich. ... We possess all the detri-
ment of uncertainty, which stare decisis was supposed to avoid,
and also all the detriment of ancient law-lumber, which stare
decisis concededly involves—the government of the living by
the dead, as HerbLert Spencer has called it.” The newer school of
jurists—jurists, too, who are masters of legal history—takes
over and adopts the saying of Thomas Jefferson that “the earth
helongs in usufruct to the living;...the dead have neither
richts nor power over it.”” Such ideas are already affecting
legislation. From certain points of view the English Law of
Property Act, 1922, is conceived in the spirit of these ideas: it
is an effort to be free of part of the “ancient law-lumber.”

If an introduction has been written, when none was needed,
may not the stimulus of Dr Pound’s book be the cause and the
justification ?

H. D. H.

September 5, 1032
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THESE lectures are printed as they were delivered at Trinity
College, Cambridge, in Lent Term, 1922, with addition of
some notes partly by way of illustration and partly to assist
any who may be interested in pursuing the subject more deeply.

A complete history of the science of law in the last century
would treat of the survival of eighteenth-century philosophy of
law in some phases of Continental thinking and in American
constitutional law and of the rise of a neo-Rousseauist theory on
the basis thereot ; of the different movements in the nineteenth-
century metaphysical school; of the rise of the social philo-
sophical school on its philosophical side and of the philosophical
and juristic pedigrees of the neo-scholasticism and the revived
natural law of the present century. It would trace the beginnings
in nineteenth-century thought of the psychological and logical
movements in recent philosophy of law. It would trace the
relation of eighteenth-century natural law, as it survived in the
nmineteenth century, and of the metaphysical-historical juris-
prudence of the latter century to juristic economic realism and
to what might be called orthodox socialist jurisprudence. On
another side it would identify the elements that went to make
up the analytical school, would show.the influence of that school
on the one hand upon English historical jurisprudence and on
the other hand upon the earlier sociological jurisprudence, and
would show its connection with the social utilitarianism of
today. On still another side it would trace the philosophical
and juristic pedigree of the mechanical sociological juris-
prudence of the nineteenth century and show how, following
the progress of the social sciences, the sociological jurisprudence
of today developed from that narrow and at first sight un-
promising beginning. But the chief thread of this story would
be the rise, the hegemony, and the downfall of the historical

XV
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school. Such a history would show hov: the natural-law thinking
of the seventeenth and eighteenth centuries had already split
into two channels in the latter part of the eighteenth century
and split still further into three and uitimately four or five in the
nineteenth century. It would show how these smaller streams
of juristic thought began to converge at the end of that century
and have been gathering more and more into two main channels
in the present century. But it would show also, when the
historian looked back over the whole course, that during the
last century on the whole the historical school represented the
main stream. A history of the rise and the decay of the historical
school founded by Savigny would not be the whole of the history
of juristic thought in the nineteenth century. But it would be
the core and the largest part of such a history. The schools of
today have arisen out of the dissolution of Savigny’s school
almost as definitely as the schools of the last century grew out
of the dissolution of the law-of-nature school. Its influence on
the law and the legal thinking of today is as palpable as the
influence of the law-of-nature school on the law and the legal
thinking of the first half of the nineteenth century.

Only a small part of th . lesser task is within the scope of the
present lectures. They do not essay even a history of the
historical jurisprudence of the nineteenth century. They have
to do with one aspect thereof only, namely, the way in which
the historical school understood legal history and the relation
of its interpretations to the purposes of the time. Moreover
the design is not to tell a bit of juristic history as such but to
consider the modes of thought of the historical school and its
derivatives as an element in the legal science of today, to
appraise their value for present purposes, and to look into the
possibilities of other interpretations which the niueteenth-
century historical school rejected or ignored. Yet one cannot
do these things without treating the nineteenth-century inter-
pretations of legal history as part of the history of juristic
thought in that century and in their relations to all the currents
in which 1t ran,

My chief obligation is to Senator Benedetto Croce. His
writings which were of special use to me are cited in the notes.
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In addition I had the privilege of talking with him about the
subject while the lectures were writing. I must also express my
gratetu! appreciation of the hospitality and courtesy of the
teachers of law at Cambridge and of the Master and Fellows
of Trimity College, which made my Dbrief stay with that company
of scholars something always to be remembered.

R. P.

SoUIRe L.aw LiBrary,
CAMBRIDGE,
May 4. 1922,
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LAW AND HISTORY

Law must be stable and yet it cannot stand still. Hence all
thinking about law has struggled to reconcile the conflicting
demands of the need of stability and of the need of change.
The social interest in the general security has led men to seek
some fixed basis for an absolute ordering of human action
 whereby a firm and stable social order might be assured. Dut
continual changes in the circumstances of social life demand
continual new adjustments to the pressure of other social
interests as well as to new modes of endangering security. Thus
the legal order must be flcxible as well as stable. It must be
overhauled continually and refitted continually to the changes
in the actual life which it is to govern. If we seek principles,
we must seek principles of change no less than principles of
stability. Accordingly the chief problem to which legal thinkers
have addressed themselves has been how to reconcile the idea
of a fixed body of law, affording no scope for individual wilful-
ness, with the idea of change and growth and making of new
law ; how to unify the theory of law with the theory of making
law and to unify the system of legal justice with the facts of
administration of justice by magistrates.

For, put more concretely, the problem of compromise be-
tween the need of stability and the need of change becomes in
one aspect a problem of adjustment between rule and discretion,
between administering justice according to settled rule, or at
most by rigid deduction from narrowly fixed premises, and
administration of justice according to the more or less trained
intuition of experienced tnagistrates. In one way or another
almost all of the vexed questions of the science of law prove to
be phases of this same problem. In the last century the great
battles of the analytical and the historical jurists were waged
over the question of the nature of law—whether the traditional
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or the imperative element of legal systems was to be taken as
the type of law—and over the related questions as to the nature
of law-making—wkhether law is found by judges and jurists or
is made to order by conscious law-givers—and as to the basis
of the law’s authority—whether it lies in reason and science or
in command and sovereign will. But the wlole sigaificance
of these questions lies in their bearing upon the problem of
adjustment between or reconciliation of rule and discretion, or,
as it 1s ultimately, the problem of stability and change—of the
general security and the individual human life. And so it 1s
with the philosophical problems of jurisprudence and with the
most debated practical problems of law. When we discuss the
relation of law and morals or the distinction between law and
equity, or the respective provinces of court and jury, or the
advisability of fixed rules or of wide judicial power in procedure,
or the much-debated question as to judicial sentence or ad-
ministrative individualization in the treatment of criminals, at
bottom we have to do with forms of the same fundamental
prohlem.?

Attempts to unify or to reconcile stability and change, to
make the legal order appear something fixed and settled and
beyond question, while at the same time allowing adaptation
to the pressure of infinite and variable human desires, have
proceeded along three main lines—authority, philosophy, and
history. The Greek and Roman world relied upon authority
and later upon philosophy. The modern world has relied
successively upon authority, upon philosophy and upon history
~—roughly speaking, upon authority from the twelfth century to
the sixteenth, upon philosophy during the seventeenth and
eightcenth ccnturies, and upon history during the nineteenth
century. But none of these disappears when the next comes into
favour. In the reign of philosophy we get a philosophical
authority alongside of and overshadowing authority as such.
In the reign of history we find a historical authority and a
historical philosophy alongside of intrinsic authority and philo-
sophical authority and overshadowing both.

*T have developed this proposition in detail in a paper entitled “Tt 1eories
of Law,” 22 Yaie Law Journal, 114.
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In its earliest form the idea of authority appears as belief in
a divinely ordained or divinely dictated body of rules, as in
Hammurabi’s ccde, handed him by the Sun-god ready made,
or the Mosaic law, or the laws of Manu, dictated to the sages
by Manu’s son in Manu's presence and by his direction. In its
latest form it is a dogma that law 1s a body of commands of the
sovereign power in a politically organized society, resting uiti-
mately on whatever basis is conceived to be behind the capacity
of that sovereign. Such was the doctrine of the Roman jurists
ot the Republic with respect to the strict law, and as the
emperor wielded by devolution all the legai powers of the Roman
people, it could be laid down as a legal proposition that the
will of the emperor had the torce of law. This way of thinking
was congenial to the lawyers who took the side of royal authority
in sixteenth- and seventeenth-century France and through them
passed into the doctrine of modern public law. After 1688 it was
readily adjustable to Coke's dogma of the omnipotence of
Parliament, now become a political verity, and became the
orthodox English theory. Also when at the American Revolu-
tion and later at the French Revolution “the people” were
thought of as succeeding to the sovereignty of the British
Parliament or of the French king, it was easily made to fit a
conception of popular sovereignty. In any of these forms it
puts a single ultimate unchaliengeable author behind the legal
order and as the source of every legal precept, whose declared
will is binding simply as such. It asserts that all the rules which
are actually applied in the administration of justice proceed
from that source mediately or immediately. It conceives of
interpretation as a simple process of ascertaining an actually
existent intent of the author of the precept and of application
as a purely mechanicai process of an infallible legal logic in
which it is wholly immaterial for the result who happens to
be the interpreter or who happens to make the application or
wherefore he is called upon to interpret or to apply. In place
of the nature god or religious god of primitive codes it sets up
a political god in the form of State or People. For in this mode
of thinking men have their eyes upon the need of stability more
than upon the need of change. Usually they deny that law
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changes or at least conveniently fail to see that changes are
going on incessantly below the surface. From time to time they
make the inevitable readjustments by alteration of the recorded
revelation, by interpretations that leave the letter intact but
give the text a wholly new meaning, by fictions often com-
parable to the “let’s play” this or that of children, or by a more
subtle fiction of new authoritative divine pronouncements
declaratory of the old. When fully conscious of change and
driven to seek a fixed and absolute basis therefor, the believer
in authority postulates deliberate and avowed special creation
or new revelation by his political god.

When, for a time, the need of change comes to hold the first
place in men's eyes, as a result of wide and rapid political or
commercial or industrial expansion, they turn to philosophy.
For 1f the most rigid of codes demands “interpretation” and
“application,”” with all the adaptations which those terms affect
to conceal, and so i1s made to accommodate itself to the fluidity
of life, yet the most rapid legal growth or expansion does not
permit the lawyer to ignore the demand for stability. The call
for a theory of an ultimate and unchallengeable source is re-
placed by the need of a directing and orgamzing theory whereby
the growth of law may be compatible with the maintenance ot
the general security. In practice the change or growth takes
place by application of some new technique to the old materials
or by joining old materials more or less reshaped to new ones
found outside of the law. Commonly the process is chiefly one
of analogical development of the old materials by extension here
and restriction there, by generalization, and by cautious striking
out ¢{ new paths, paved in part at least with old materials but
given a new direction by trial and error. Such a process may
easily disturb the general security, as may be seen in the earlier
days of English equity and 1n the legal history of more than one
American commonwealth in the formative stage of its institu-
tions. Maintenance of the general security requires something
to fix the new technique, to mark the lines of the reshaping, to
guide the analogical extensions and restrictions and to provide
limits for the process of trial and error. Both in the classical
Roman law and in the analogous period in modern law, the
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seventeenth and eighteenth centuries, this need was met by
philosophy in the form of the theory of a law of nature.

In fact jurist or text-writer or judge or legislator, working
under the theory of natural law, measured all situations and
sought to solve all difficulties by referring them to an i1dealized
picture of the social order of the time and place and a conception
of the end of law in terms of that social order. In effect he
sought so to shape or so to construct legal institutions and legal
precepts that the legal order should maintain and further this
ideal. But while this idealizing of the social order as it was
sufficed in practice to enable him to go forward with due regard
to the general security, it did not seem a suffictent guarantee.
It did not satisfy his desire for a perfect law which should
stand fast forever, such as the idea of authority had pictured it,
nor did it suffice to prove to mankind at large that law rested
upon something more stable than human will, more constant
than human desire to do justice, and more to be relied upon
than human ingenuity, and hence might claim complete and
unquestioning obedience. Accordingly the ideal of the social
order was taken to be the ultimate reality of which legal
institutions and rules and doctrines were but reflections or
declarations. True, it was not put in this way. The theory was
that natural law was that which expressed periectly the idea of
law, that a rule of natural law was one which expressed perfectly
the idea of law applied to the matter in hand, and that positive
law got its whole validity from this natural law which it re-
flected and declared. But the idea of law, on which everything
turned, was a :vristic idealization of the social order of the time
and place.

Primarily the theory of natural law as a juristic doctrine
was a theory of making law. The old materials were to be tested
by the ideal and were to be reshaped to contorm to it or, if this
was not possible, were to be rejected. 1f there were gaps to be
filled, they were to be filled in conformity with the ideal plan.
Yet it tended to become also a theory of law because of pressure
of the interest in the general security. Thus it happened pres-
ently that a new authority was set up thereby—a philosophical
authority ot the “‘nature of things” or of the nature of man.”
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Once more the legal order was the revelation of a god. The new
juristic god was called “reason,” and was represented as hostile
to authority. But his hostility extended only to the authority
of gods other than himself. Once the legal world had been
made over in his image the lines were to be as rigid and the
legal structures as firmly fixed and the doctrines as unbending
as under the reign of nature gods or religious gods or political
gods. Ior the philosophical revelation extended only to an ideal
picture of society. The details were filled in by lawyers, chiefly
from the materials of the law which had been taught them, and
once filled in got all the authority of the ideal plan. American
constitutional law is full of examples of common-law dogmas
made over to fit the ideal conception of the “‘nature of American
institutions’’ and thus fixed as items ot natural law beyond the
reach of legislative change,

Nevertheless the philosophical reconciliation ot stability and
change was a notable advance 1n that, if it put the plan beyond
the reach of human law-givers, it called for continual scrutiny
of the building in all its details in order to be assured that they
conformed to the plan. Thus 1t took account of changes in the
positive law as such. Moreover, while the plan when found was
eternal and immutable, it was to be found by reason and it was
always arguable that what had been taken for the one authentic
plan was but an imperfect approximation. \While legal systems
were {reely absorbing materials trom without, as in the develop-
ment of equity and the taking over of the law merchant in
English law, the theory of natural law served well. But when the
absorption was complete for the time being and stability re-
quired a pause to assimilate tully what had been taken up during
the period of growth and called for internal ordering and har-
monizing and systematizing rather than for creation, it ceased
to satisfy. .\ reconciliation in terms of stability rather than in
terms of change was demanded and this reconciliation was
effected through history.

In law, as in everything else, the n'neteenth century is the
century of history. As every eichteenth-century decision and
treatise and statute presupposes philosophy of law and is pro
tanto consciously or unconsciously a bit of philosophical ex-
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position, so every nineteenth-century decision and treatise and
in its interpretation and application, if not in its very conception
and enactment, every nineteenth-century statute presupposes
legal history and, as the culmination of a bit of history, involves
consciously or unconsciously an interpretation thereot. Hence
we must not confine ourselves to protessed historians ot law,
important as they are for our purpose. \We must take account
of the whole body of legal literature—decisions, juristic writing
and legislation. lror in the nineteenth century ideas of history
and ot the interpretation ot histury were at work throughout the
law and throughout legal literature.

There was a fundamental contrast in this respect with the
legal literature of the past. The short history of Roman law by
Pomponius, preserved in the Digest, 1s no more than an inter-
esting exordium to a dogmatic sketch ot Roman law. It gives
us the names of the men who had set up the several institutions
of the Roman legal order, sets forth by whom the chiet authori-
tative enactments were proposed, and tells us the names ot the
jurists who, by their responsa and their teachings and therr
writings, declared and made known the principles involved in
the nature of things as applied to legal controversies. Not a line
of what follows would have been different if this exordium were
omitted or were written otherwise from end to end. So like-
wise with the somewhat apologetic preface with which Gaius
begins his exposition of the Twelve Tables. Why should one,
he asks in effect, bezin a commentary on Roman legislation
with the founding of the city ? So far as the preliminary histori-
cal survey is more than an exordium-—and he expressly justifies
it on rhetorical grounds as such—it 1s an incident ot the philo-
sophical attitude. A thing 1s perfect only when complete 1n all
its parts and the beginning of anyvthing is an essential part.
Hence the natural or ideal exposition must include history.?
The teachers and students of Roman law trom the twelfth to
the fifteenth century did not think of that law as a it of history

'“In setting out to expound the ancient laws, it has seemned right as of
course to go back to the founding of the city for my account of the law ot
the Roman people, not because I would write needlessly verbose commen-
taries but because [ notice that in all matters a thing is perfect only when it
is complete in all its parts, and certainly the beginning is the most essential
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but as authority. As the declared will of Justiman, whose
successors still sat in the seat of Augustus, it was a living author-
itative system. To them there was no question of history but
only of interpretation and application of a binding text. The
legal history of Cujas, who has been spoken of as a precursor
of the historical school, 1s a Humanist reconstruction of classical
antiquity, as a part of the intellectual movement of the time,
not an attempt to put historically found principles on the throne
of Justinian. Even the historical research of Conring, for which
much has been claimed,! 1s no more than a pulling down of what
had passed for that throne by showing that 1t was not the gen-
uine seat of Augustus and Justinian after philosophy had
replaced authority and the dogma of the legal and political con-
tinuity of the Empire had ceased to matter.

English legal history-writing prior to the nineteenth century
1s more closely related to the legal history of that century in
that it 1s nationalist, and has an immediate practical purpose
of setting up a historical authority as a basis for the legal order.
Fortescue writes a historical sketch to show that England had
always been governed by the same customs from pre-Roman
Britain. He could not claim the authority of Justinian nor of
any other sovereign law-giver for the unwritten common law of
itngland. But the “written law"” laid down that immemorial
custom had authority as well as, and in the absence of, written
laws, and the common law of England was shown by history to
be the body of rules by which Englishmen had always been
wont to adjudge controversies and to guide their conduct.
Coke’s Second Institute is a history of public law in which he
seeks to make out the case of the common-law courts against
the Stuart kings by setting forth the immemorial common-
law rights of Englishmen, possessed by their forefathers from
the beginning and declared by Magna Carta, by a long succes-

part of anything. Moreover, if it is monstrous, as it were, for one who is
arguing a cause in the forum to lay out his case to the judge without some
preliminary statement, how much more is it unsuitable for one who ex-
pounds to disregard the beginning and omit historical causes and take up
the subject matter to be expounded, tf one inay sav so, at once with un-
washed hands.” Gaius (on the Law of the Twelve Tables, 1), Digest, t, 2, 1.

' Stobhe, Hermanun Conrtny, Der Begriinder der deutschen Rechis-
geschichte (1870),



HISTORICAL AUTHORITY 9

sion of statutes, and by a long and continuous succession of
judicral decisions. The premises are the same as Fortescue’s and
the method is that of the advocate. The purpose is not to find a
basis for authority but to identify authority. In Hale, also,
with his proposition that the origins of English law are as un-
discoverable as the sources of the Nile, we have the samic idea
of a historical identification of authority, although there is a
suggestion of a combination of philosophy and history in a
period of philosophical hegemony which reminds us of Gaius.
Finally Blackstone, at the height of the reign of philosophy,
reconciles stability and change by adopting the historical theory
of continuity of an immemorial custom, as expounded by
Fortescue, Coke, and Hale, and adding a doctrine of change by
authority of Parliament, in terms of Coke and of the Revolution
of 1686 ; unifying the two ideas by the philosophical theory of
a law of nature of which each was declaratory and conformity
whereto gave to each its ultimate validity.

Nineteenth-century legal history-writing had a radically
different purpose. It did not think of a law which had always
been the same but of a law which had grown. It sought stability
through establishment of principles of growth, finding the lines
along which growth had proceeded and would continue to
proceed, and it sought to unify stability and change by a com-
bination of historical authority and philosophical history.
Utilizing the 1dea of authority, it sought to put a historical
foundation under the seventeenth- and -eighteenth-century
theory ot law as only declaratory of something having a higher
authority than the pronouncement of legislator or judge as such.
Law was not declaratory of morals or of the nature of man as
a moral entity or reasoning crcature. It was declaratory of
principles of progress discovered by human experience of
administering justice and of human experience of intercourse
in civilized society; and these principles were not principles of
natural law revealed by reason, they were realizings of an 1dea,
unfolding in human experience and in the development of
institutions—an 1dea to be demonstrated metaphysically and
verified by history. All of this body of doctrine did not develop
at once. But such was the creed of the school which was
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dominant in the science of law throughout the century and in
one form or another this creed may be identified in all the
varieties of juristic thinking during the century, even in schools
which professed a different method.

After flourishing tor a hundred years and ruling almost un-
contested during the latter halt of that period, the historical
school came into marked disfavour at the end of the nineteenth
centur' and broke down as completely at the beginning of the
present century as the law-of-nature school had broken down
at the end of the eighteenth century. As early as 1888 Stammler
made a formidable philosophical attack upon it in his Methode
der gescluchtlichen Rechtswissenschaft, followed up in his well-
known books of 1896 and 19o2. In the latter year a leading
exponent of the historical school in France accused it of “ab-
dicating”’ and of leading to legal immobility and gave what
proved a decisive unpetus to the so-called revival of natural
law in that country.! In 1897 Mr Justice Holmes, who had
done notable work in the historical interpretation of Anglo-
American law in the hey-day of the school, criticized its habitual
failure to take conscious account of the considerations of social
advantage on which rules of law must be justified, its negative
attitude with respect to improvement of the law, and its rooted
tendency to hold a rule wholly established as a suitable or even
necessary rule of action today if it could but be shown that it
obtained in embryo or in historical principle in the Year Books.?
Some of the historical school went over to positivism. Others
turned to the economic interpretation of legal history, or to
historical materialism. Others asserted that a distinction must
be made “between history and the historical school,” gave up
historical jurisprudence, and confined themselves to a purely
descriptive legal history and a purely descriptive teaching of
law.® Finally Kohler, who had done great things in historical
jurisprudence, turned to philosophy and in his neo-Hegelian

' Saleilles, “L'Ecole historique et droit natural,” Revue trimestriclle de

droit csuvil, 1, 90, 94 (1902).
'"The Path of the Law,” 10 Hervard Law Revicw, 457, 467 (1907):

Collected Papers, p. 184.
* Saleilles, Le code civil et la méthode historique, Livre du centenaire du

code civil, 1, 99 (1004).
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philosophical jurisprudence insisted upon the element of
creative activity, upon the adapting of the legal matenals of
the past, shaped by and adapted to the civilizations of the past,
to the exigencies of civilization in the present and the require-
ments of a continually changing and moving civilization.!
Indeed, this break-up of the historical school coincides with
a general abandonment of the nineteenth-century historico-
philosophical thinking in every field and the revival of faith in
the efficacy of human effort with an accompanying call for
philosophies of action and of creation in place of the political
fatalism and juristic pessimism of the immediate past. All this
was observable before the war, but the war gave it added impe-
tus. For it demonstrated the role which human initiative, half
blind, erroneous, misdirected as it may be, does play in the build-
ing of institutions and the shaping of human events; it visibly
overturned the social and psychological foundations of nine-
teenth-century thought, already undermined but still standing.
All the nineteenth-century schools were agreed upon the futility
of conscious action, although for different reasons. They con-
ceived of a slow and ordered succession of events and of in-
stitutions whereby things perfected themselves by evolving to
the limit of their idea. Just as clearly all the recent philosophies
of every type are philosophies of action.

Pragmatism sees validity in actions, not in that they realize
the idea, but to the extent that they are effective for their pur-
pose and in purposes to the extent that they satisty a maximum
of human demands. Bergson's mntuitionism shows us how we
act better than we know and achieve results by trial and error
to meet human desires which we explain to ourselves by ideas.
The mmplication is that we need not fear to act. Historical
scepticism, in contrast with ancient scepticism, which taught
men not to act, teaches action by attacking the dogma of
historical fatalism and the doctrine that what does not exist
in historical idea i1s an idle hope. Activist idealism reaches a
result directly opposite to the conclusion of the idealism of the
past, which regarded the man who acted as a vain disturber of
the rational and foreordained order. The relativisms that are

*Rechtsphilosophic und Universalrechtsgeschichte, § 8 (1904).
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springing up on every hand are, on their practical side, philoso-
phies of action with respect to something desired. Croce's
1dentification of philosophy and history rejects the nineteenth-
century philosophy of history and is a philosophy of life with
all its variety and action and change and compromise and
adaptation. When men are thinking thus a functional attitude
in jurisprudence is inevitable, Nor is this way of thinking merely
the natural and temporary attitude of those who have been
actors in or spectators of the far-reaching changes of the past
decade. It grows out of the need tor action to meet the pressure
of new demands consequent upon changes in the social order
and of new desires both behind and involved in those changes.
As the theory of the law of nature came in as one of growth and
of creation, to take better account of the element of change in
the reconciliation of stability and change, and ended in assuming
that the one key to reason had been found for all time and that
social and legal and political charts had been drawn up by which
men and law-makers and peoples might be guided forever, so,
it may be, the historical theory, which sought a new reconcilia-
tion in an idea of growth and progress, had come to deny growth
and progress in any effective sense through its belief that it
had discovered finally the immutable lines of growth or had
calculated once for all the fixed orbit of progress outside of
which no movement could possibly take place.

We may well believe, then, that an epoch in juristic thought
has come to an end, and that the time is ripe to appraise its
work, to ask what of permanent value it has achieved, to inquire
what are the present demands which it is unable to satisfy, and
to consider wherein its way of unifying stability and change,
with which men were content tor a century, is no longer of

service,

To understand the juristic creed of the historical school of
the last century we must bear in mind that it was a passive
restraining mode of thought on legal subjects by way of reaction
from the active, creative juristic thought of the era of philos-
ophy. Nor is this all. More immediately it was a reaction
from two phases of the natural-law thinking in its last stage,
namely, from the paper-constitution making and confident dis-
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regard of traditional political institutions and conditions of
time and place which characterized the era of the French Revo-
lution and trom the belief in the power of reason to work
nuracles in legislation and consequent no less confident code-
making of the end of the eighteenth and beginning of the nine-
teenth century. Writing to Madison in 1789, Jefferson had
said that the earth belonged *“in usufruct to the living,” that
m conseguence every constitution and every law naturally
expired at the end of nineteen vears, and that 1f enforced longer,
1t was imposed by force and not by right. Procceding on the
political doctrine of the consent of the governed, he argued
that every new generation should renew that consent which
gives to law i1ts binding force and that unless this consent was
so renewed as to each rule of law the rule ceased to be obliga-
tory.! As has been shown more than once, Burke, in reaction
{rom such ideas of the era of the French Revolution, was feeling
in political science for the ideas which the historical school after-
wards made current in jurisprudence.” FFourteen years before

1“] set out on this ground which I suppose to be self evident, ‘that the
earth belongs in usufruct to the living,’ that the dead have neither powers
nor rights over it....On similar grounds it may be proved that no society
can make a perpetual constitution or even a perpetual law, The earth belongs
always to the living generation. They may manage it then, and what proceeds
from it, during their usufruct. They are masters, too, of their own persons,
and consequently may govern them as they please. But persons and property
make the sum of the objects of government. The constitution and the laws
of their predecessors extinguished them, in their natural course, with those
whose will gave them being. This could preserve that being till it ceased to
be itself, and no longer. Every constitution, then, and every law, naturally
expires at the end of 19 years.” Letter to James Madison, September 6,
1780, Jefferson’s IV ritings (Ford's edition), v, 115-116, 121.

“Itisnow forty years since the constitution of Virginia was formed. The
same tables inform us, that, within that period, two-thirds of the adults then
living are now dead. Have then the remaining third, even if they have the
wish, the right to hold in obedience to their will, and to laws heretofore
made by them, the other two-thirds, who, with themsclves, compose the
present mass of adults? If they have not, who has? The dead? But the
dead have no rights. They are nothing; and nothing cannot own some-
thing. Where there is no substance, there can be no accident. This cor-
poreal globe, and everything upon it. belong to its present corporeal inhabi-
tants, during their gensration. Tliey alone have a right to direct what is
the concern of themselves alone, and tec declare the law of that direction;
and this declaration can only Be made by their majority.” Letter to Samuel
Kerchevall, July 12, 1816, Id. X, 43-44.

*“Society is indeed a contract. Subordinate contracts for objects of
mere occasional interest may be dissolved at pleasure—but the State ought
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Savigny's memorable tract they were set forth for political
history by Cuoco.! Indeed it seems to have been shown that
Burke's Reflections on the Revoluticn mm France had a direct
influence upon Savigny.?

But chiefly Savigny’s doctrine was a reaction from the legis-
lative theory of the law-of-nature school in the period of legis-
lation and codification with which the reign of philosophy came
to an end. It was believed that the jurist, by a mere effort of
reason, might {rame a perfect code which could be adininistered
by judges mechanically as ultimate legal wisdom. Under the
influence ot this idea men were scornful of history and of
traditional legal materials. All that was required might be done
by unaided reason as if there had never been a legal past. The
one thing needful was to draft into service the most powerful
reason in the state, obtain a perfect code through the exercise
of this reason, and hold down inferior reasons to its text.® Such
was the theory—though happily by no means always the practice
—of the Code of Frederick the Great, of which the first draft
was published in 1749 (though the code was not completed and
put in force till 1780-1794), of the Austrian code, projected in
1713, begun in 1767 and put in force in 1811, and of the French
civil code, begun in 1800, put in force in 1804 and copied freely
throughout the world during the nineteenth century.* It was
a result of the natural-law philosophy, of the extreme scope
for personal opinion to which that philosophy led, especially in

not to be considered as nothing better than a partnership agreement in a
trade of pepper and coffee, calico or tobacco, or some other low concern,
to be taken up for a little temporary interest, and to be dissolved by the
fancy of the parties.” Reflections on the Revolution tn France, Works
(1839 edition) 111, 118 (1790).

*Saggio storico, §§ 1-7 (1800).

?See Braune, Edmund Burke tn Deutschland (1017).

* Hence in the Code of Frederick the Great there was to be no judicial
power of interpretation. The judges were to consult a royal commission as
to any doubtful points and to be bound absolutely by its answer. Prussian
Londrecht, Introduction, §§ 47-48. Compare French Civil Code, Art, 5;
Savigny, System des heutigen ronuschen Rechts, 1, § 31.

‘“Men longed for new codes, which, by their completeness, should
insure a mechanically precise administration of justice, so that the judge,
relieved from the exercise of his own opinions, should be confined to bare
literal application.” Savigny, I"om Beruf unsrer Zeit fiir Gesetzgcbung und
Rechtsunssenschaft, chap. 1 (1814), 2and ed. p. s.
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its ideniilication of law witl: morals, and of the rise of central-
ized absolute government in Western Europe in the seventeenth
and eighteenth centuries.

In his tract or the vocation of the age for legislation and
jurisprudence, which marks the beginning of the historical
school in law, Savigny manifestly attacks the three phases of
eighteenth-century legal thought just described. But he attacks
them as he saw them; particularly the resulis of the third in
legal thinking as they had fused with the Byzantine conception
of law, drawvn from the Corpus Juris and handed down from
the twelfth-century academic idea of the statutory authority
of Roman law in the Western Europe of that time.!

Savigny saw clearly the historical and doctrinal crudities 2 of
the framers of the French civil code; so clearly, indeed, that he
overlooked the extent to which their bad Roman law often was
made to result in good French law. Thus, he has no difficulty
in showing that they wholly misunderstood and misstated the
Roman law of usucapion with respect to stolen property.?
But the rule which they laid down (really taken from the cus-
tomary law of the north of France) was infinitely better for a
commercial and industrial society than the actual Roman law,
based on conditions in the old city of Rome, The fact that the
rule which they adopted, mistakenly supposing it to be Roman
law, has won its way in all Roman-law countries and is making

*“{The call for a code] is related to many projects and attempts of the
sort since the middle of the eighteenth century. At this time the whole of
Europe was moved by a blind enthusiasm for improvement. All sense of
the importance of other times, of the natural development of societies and
institutions, and hence of all that is sound and worth while in history, had
been lost. Its place was taken by extravagant expectations as to the possi-
bilities of the present, which, it was believed, was to be nothing less than
an ideal of perfection.” Ibid. 2nd ed. pp. 6-7.

*“Such phenomena as Desquiron’s speaking of a ‘Roman jurist, one
Justus Lipsius, soon after the Twelve Tables’ and of ‘the famous Sicardus
under Theodosius Second, framer of the Theodosian Code’ are significant.”
Id. chap. 7, 2nd ed. p. 61. Perhaps one need not say that Lipsius was a
sixteenth-century Dutch Humanist and Sicardus (Sichard) a sixteenth-
century French editor of the Theodosian Code.

*“In another place he [Maleville] speaks of the wsucapio of Justinian.
He says we must distinguish between the thief and the third person who
buys from the thief; that the first requires thirty years, while the other is
within the purview of L. un, C. de usuc. transform. and hence of the three
vears’ prescription. as if the Romans had never heard of res furtiva.” Ibid.
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greater headway continually in countries governed by English
law speaks for itself. But it happened often that Savigny had a
better case, as, for example, in the matter of civil death, where
seventeenth-century I'rench law had made a curious fusion of
Germanic civil death through outlawry with Roman capitis
deminutio, of which Revolutionary France had taken advantage
as a weapon against the émigrés. The hstorical ignorance or
indifference of the compilers of the code led them to codify
the resulting mess and to put into the code a compound ot
primitive law, of the legislation of Louis X1V against the
Huguenots, and of the legislation of Revolutionary France
against the émigrés, which was much behind the law of Jus-
tintan.” It was this sort of codifying that made Savigny so
sceptical as to the efficacy of conscious law-making.

Thus we may account for the characteristics of the school
founded by Savigny when we luok at the problems of juris-
prudence in his time, the questions he was discussing and the
purposes for which he discussed them. As its first tenet it
held that law was found, not made; that is, it was a theory ot
the traditional element in modern law because the confident
disregard of that element and belief that law might be made out
of whole cloth by a sheer effort of juristic reason had led to the
unworkable prohibitions upon judicial interpretation of the
Prussian code, to the crude legislation as to extinction of per-
sonality which Savigny exposed at such length in his System
of the Modern Roman Law, and to the legislation upon divorce
which he dissects historically in his tract upon legislation and
jurisprudence.* Yet there is more to be noted. In a wider
sense this doctrine was a phase of a general reaction from the
etighteenth-century idea of civilization as something produced

*Jural Relations, transl, by Rattigan, pp. 111110,

*“On the subject of divorce the Roman law is cited continually. But
Portalis and Maleville begin with a history of Roman divorce which is not
merely false, it 1s wholly impossible, For example, they both believe that
marriage could not be dissolved by one party but only by mutual consent,
thus making the whole law of the Pandects on this subject and even the
law of Justinian quite devoid of sense, and that divorce by mutual consent
in Roman law is only a consequence of a mistaken doctrine that marriage
rests upon the same basis as other contracts.” Vom Beruf unsrer Zeit fiir
Gesetzgebung und Rechtswissenschaft, chap. 7, 2nd ed. pp. 63-6.4.
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ab extra by the action of a wise law-giver or by some inventive
and master-spirited people.? Nor may we overlook the con-
nection between the attitude of the historical school toward
creative work in law and the circumstance that in contrast with
the law-of-nature school of the seventeerith and eighteenth
centuries it was a school of academic jurists. Savigny was a
proiessor of law who gave up the chancellorship of Prussia to
oo back to his chair. Puchta was a professor. Maine's great
work was done as a professor at Oxford and his administrative
experience was the lesser part of his life. Ames and Thayer
and Bigelow in America were proiessors of almost exclusively
academic experience. Compare with them Grotius, whose
career was wholly diplomatic and political; Montesquieu with
a wholly political career; Vattel, whose activities were entirely
diplomatic and political; Burlamaqui, whose teaching was a
mere incident in a political career; Blackstone, whose lectures
at Oxford were an episode in a career as lawyer and judge, and
in America Kent and Story, whose lives were spent chiefly in
judicial office. Even Pufendorf and Wolff, whose main work
was academic, both had stormy careers because they insisted
on meddling with politics. It is not an accident that the one
group conceived that law could only be fcund by historical study,
distrusted legislation and were averse to action, while the
other group conceived that they could construct schemes of
natural law by exercise of their powers of reason, taught prin-
ciples of constructive legislation and believed in action,?
Secondly, the historical scheol throughout its existence held
to some form of idealistic interpretation of legal history, Savigny
was unconsciously much under the influence of the ideas of the
law-of-nature schoo! in which he had been trained. He as-

' Sce Croce, Storia della storiografialtaliana nel secolo decimonono, 1,22-23.

*“The historical school came to exactly the opposite doctrine [from the
law-of-nature school] because of a romantic disposition which found a
contemplative immersion in history more attractive than actual taking part
in the battles of the day, as successor of the hasty and somewhat crude
pretentious codifications of the sanguine, action-loving era of the French
Revolution, as citizen of a century of dormant political life, through the
help of a complaisant metaphysic which asserted that it had found ‘the
reasonable’ already worked out, and finally because of the learned tradition
that confined it to the working cver of a body of law traditionally re-
ceived.” Kantorowicz, Zur Lehre vom richtigen Recht, p. 8 (1909).
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sumed the seventeenth- and eighteenth-century doctrine that
law was only declaratory, and simply put a historical foundation
under it in place of its original philosophical foundation.
Nothing could have been better adapted to the demands of this
new foundation for an old way of thinking than the Hegelian
philosophy of history. An idea was realizing in legal history.
It could be discovered by historical research and when dis-
covered its implications could be developed logically. Thus
history, philosophy and analysis, the three weapons in the
jurist’s armoury, could be used in conjunction in a science of
law resting on the assured and stable foundation of fixed prin-
ciples of historical development involved in the unfolding and
progressive realization of the idea.! DMetaphysics reinforced
history by showing us the same idea as a fundamentally given
datum.* Analysis supplemented history by enabling the jurist
to work out the logical implications of the principles in which
the idea was realized.®

Third, the historical school insisted on the social pressure
behind rules where the philosophical school of the preceding
centuries had insisted on the intrinsic force of the just rule as
binding upon a moral entity and the analytical school later
insisted upon the force of politically organized society. If a
given rule realized the idea, as it had unfolded in human ex-
perience of intercourse of men with men or of the administration
of justice among men, conduct and adjudication would conform
thereto as a matter of custom and nothing was required beyond
judicial or juristic ascertainment and formulation ther2of.*

'“The complete science of law, therefore, consists in comprehending
the whole of the conception of right as developed in time or. in other
words, in universal history of right and law, that is, investigation of the
perennial reli..un of legal development to the historical principle of the
people and demonstration that the realities of right and law have devel-
oped organically in the course of time in the progress of history, and how
this has taken place.” Friedlander, Juristische Encyklopidie, p. 65 (1847).

**Philosophical jurisprudence has for its subject the idea of right and

law, that is, the conception of right and law and its realization.” Hegel,
Grundlinien der Philosophte des Rechts, § 1 (1820).
®*Hence, says Puchta, jurisprudence is “scientific knowledge of the
history and system of law.” Cursus der Institutionen, 1, § 33 (1841).
*See, e.g., Clark, Practical Jurisprudence, p. 134 (1883) ; Maine. Inter-
national Lazwr, Lecture IT (1888) ; Carter, The Ideal and the Actual tn Low,

pp. 10~-11 (1800).
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Nationalism was not a necessary nor was it an important
item in the creed of this historical school.! Savigny’s national-
ism was partly inherited from the Protestant jurist-theologians
of the sixteenth century, reinforced by the rise of strong central
governments in the scventeenth and eighteenth centuries. But
for the most part it was an incident of the reaction from the
ideas and juristic methods of the French Revolution. As
against the abstract propositions of natural law expressed in
algebraic formulas in the Declaration of the Rights of Man, it
called for ideas drawn from the very depths of the nation. In
this respect it is comparable to the attitude of Burke toward
these formulas in politics and of Cuoco towards them in political
history. [t was a protest against importation of the abstract
ideas and formulas of the French Revolution without ability
to import with them the conditions of fact in and out of which
they arose.®* But Savigny was a Romanist and his faith in the
historically discovered Roman idea made his legal science quite
as universal as that of the adherents of natural law. The
Germanists, who found the idea through research exclusively
within the old Germanic law, were the nationalist group of his
school.

After a century of historical jurisprudence along these lines
we have come to think that it was not a historical school at all.
It assumed legal history as an absolutely given datum. It as-
sumed progress as something for which a basis could be found
within itself, as progress of reason or of the spirit or in the
unfolding of the idea. It assumed that a single causal factor
was at work in legal history and that some one idea would
suffice to give a complete account of all legal phenomena. It
laboured under what has been called the “illusion of per-
spective.” For when we look at the rules or the decisions or the
texts of the past, through a rationalized medium of legal analysis
and system, in a different setting from that in which they took
form and were applied, we look at them for the purposes of
present problems and with the ideas and the setting of the

* But compare Vinogradoff, Historical Jurisprudence, 1, 124~135 (1920),
where the historical jurists are grouped as nationalists in distinction from
rationalists and evolutionists.

*Croce, Storig della storiografia Italiana nel secolo decimonono, 1, 1I.
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present before us. It by no means follows that what we see
thus through the spectacles of the present is anything that was
applied actually to the decision of causes anywhere or at any
time. It is more likely to be an idealized reflection upon the
legal problems of the present in terms of the texts ot the past.
Whenever we look back at law, when we look at anything
beyond the actual course of judicature beneath our eyes, and for
some purposes and in some relations even then, we must inter-
pret. With the historical school the interpretation, or, as Croce
puts it, the history-writing, passed for history.

In the course of the hegemony of the historical school many
interpretations of legal history developed which both grew out
of aud in turn affected nincteenth-century law. FIour of these
are of specital importance for the understanding of the legal
thought of the last century and because of their bearing on the
lecal science of today: (1) the ethical idealistic interpretation
and a special form thereof which may be called the religious
interpretation; (2) the political interpretation; (3) posttivist in-
terpretations in terms of biology and ethnology, and (4) eco-
nomic interpretations, whether idealistic or mechanical-positiv-
i1st, or analytical-sociological.! Itach of these sets up its own ju-
ristic god as the unchallengeable authority behind legal precepts
and the ultimate causal agency in the development of law. But
when these different forms have been looked into and we have
examined them as to how tar they give a satisfying account ot
legal phenomena in view of the demands of society of today and
as to their effects when the ideas to which they gave rise were
put into action in the administration of justice, we shall come
to the conclusion that history as a juristic god has done no more
for us than authority and philosophy which it succeeded.

'On historv-writing and interpretation of history generally, sce Barth,
Die Fhilosophie der Geschichte als Soziologie, pp. 200-346 (2nd ed. pp. 483-
809) : Small, General Soctology, pp. 44-62; Cornford, Thucvdides Mythis-
toricus; Fueter, Geschichte der neucren Historiographic; Gooch, History
and Histerians sn the Ninetcenth Century, Flint, Historical Philosophy in
France; Croce, Teoria e storia della storioarafia, 2nd ed., transl. as On His-
tory (1921) ; Croce, Storia della storiografia [taliana nel secolo dectmonono.
As to interpretations of jurisprudence and legal history, see Pound, *"Politi-
cal and Economic Interpretations of Legal History,” Procecdings Ameri-
can Political Science Assoc., p. 95 (1912).
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For the simple picture of the legal order painted by the
historical school, with its one i1dea to which 1t attributed and
by which it solved ecverything, must give way before the
results of psychology and psychological soctology. We must
give up the quest for the one solving 1dea. The actual legal
order is not a simple rational thing. [t 1s a complex, more or
less irrational thing into which we strugele to put reason and in
which, as fast as we have put some part of 1t in the order ot
reason, new irrationalities arise in the process ot meeting new
needs by trial and error.

On the one hand we must take account ot the social or cultural
nceds of the time and place in all their possibilities of over.
lapping and ot conflict and 1n all their phases, economic, political,
religious and moral.  On the other hand we must talie account
of suggestion, imitation, traditional faiths or beliets, and par-
ticularly of the belief in logical necessity or authority expressing
the social want or demand for generai security, We must think
not in terms of an organism, growing because of and by means
ot some mherent property, but once more, as in the eighteenth
century, in terms of a building, built by men to satisfy human
desires and continually repaired, restored, rebuilt and added to
in order to meet expanding or changing desires or even changing
fashions. We must think of a body ot materials 1n actual use
handed down from the past on which we work consciously and
subconsciously to achieve the desires and satisty the wants of
the present; eking them out through suggestion and imitation,
creating new ones now cautiously and now boldly when the
old fail us, and moulding all to the torm which those desires and
wants have given to traditional faiths and beliefs; but held back
by those traditional faiths and beliets and especially in law by
the rules and modes of thought of the art in which lawvers have
been trained, become an instinct o tollow logical compulsion
and authority. Some such comiplex picture as this is given us
by psychology and =ociology in place of the sumple pictures ot
the past. And yet i1 that complex pieture there 1s somethinge
of each of those simple pictures to justity our looking at each
of them in detail.
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ETHICAL AND RELIGIOUS INTERPRETATIONS

I~ the ethical 1dealistic interpretation the idea which is realizing,
which is unfolding in legal history, 1s an ethical idea—the 1dea
of right.! On the one hand the jurist finds the idea and becomes
able to grasp its content through history. On the other hand,
when it is found, he proceeds to give 1t logical development.
Thus there are two sides to the science of law, the historical and
the logical., The combination gives a complete juristic method.*
Later the historical and the metaphysical schools came to an
understanding conceiving that the latter demonstrated the idea
found by history, so that the two differed only in the side of
the complete historico-metaphysical science of law to which
chief attention was devoted.? But the metaphysical reinforce-
ment did not seem necessary to English and Americans, who

'“Right receives a development in space and time. It has a history
because it is practically realized by man. ‘There is an unfolding of its nature
in which it maintains its identity under change.”” Hastie, Outlines of Juris-
prudence, p. 152 (1887). But this is translated from Friedlander (1847).

“A posnwe law, 1n its widest sense, may be defined as the expression 0f
the idea of right involved in the relation of two or more human beings.”
Miller, Lccturcs on the Phtlosophy of Law, p. 9 (1834).

’See, for example, Hastie, Qutlincs of hmspruderwe, p. 153.

Compare also: “The object of the science of law s the principles of all
the legal precepts which it i1s possible to promulgate by external law
making.” Kant, Metaphysische Anfangsgritnde der Rechislehre, Introduc-
tion, § A (1797).

“Philosophy of law or natural law is the science which deduces the high-
est principle or 1dea of right and law from the nature and destiny of man
and of human society and develops it into a system of principles of right
for all the fields of private and public law.” Ahrens, Naturrecht oder
Philosophie des Rechts, 1, § 1 (1870).

“The special science which we may properly call the philosophy of law
[1s] the development of the idea of absolute justice which rests in every
human mind and its application to the diverse relations which man may
maintain about him.” Boistel, Cours de phtlosophie de droit, 1, 3 (1899).

4Tt is at once a philosophy, a science and an art. As a philosophy, its
desire is to understand justice; as a science, its purpose 1s to explain the
evolution of justice; as anart, its aim 1s to formulate those rules of conduct
essential to the realization of justice.” Adams, Economics and Jurisprudence,
p. 8 (1897). See Geyer, Geschichte und System der Rechtsphilosophie, § 2
(1863) ; Prins, La philosophie du drost et Uécole historiqgue (1883).

22
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were apt to speak of it slightingly.! Nevertheless the meta-
physical element was decisive in the doctrine of the historical
school. For the idea which it found was the idea of right held
by and as formulated by the metaphysical jurists. In tact the
historical method in jurisprudence was a historical verification
of that 1dea.

Speaking generally, the conception ot law and interpretation
of legal history in terms of an ethical idea divided the allegiance
of jurists with the political interpretation until the last quarter
of the nineteenth century, when new rivals arose. Usually the
ethical interpretation was adhered to by those who {followed the
metaphysical or nineteenth-century philosophical school, while
the political interpretation was adopted by professed adherents
of the historical school. But there were many exceptions, for
the two forms of idealistic interpretation were easily reconciled
as modes of looking at or stating the same fundamental idea.
Justification for treating them separately is to be found in the
clearness with which they are distinguishable in typical examples
and such treatment is convenient because the ethical interpreta-
tion came first and as it were set the model for all subsequent
nineteenth-century interpretations while the political interpreta-
tion had an independent development in England and became
an important factor in American decisions in constitutional law.

Closely related to the ethical interpretation is a special form
of idealistic interpretation which conceives of the idea of right
in terms of religion rather than of ethics and thinks of legal
history as that part of the realization of a religious idea which
has to do with its manifestation in right and law. Stahl argued
in 1829 that a religion and a philosophical system alike was an
endeavour to apprehend things in their total coherence according
to their highest cause and purpose; that the Christian religion
was such an apprehension of things, and hence that law and the
state were to be understood in terms thereof.” Stahl's execution
of his design for a religious interpretation of law does not differ

! Pollock, Essays tn Jurisprudence and Ethics, p. 28 (1882); Bryce,
Studies in History and Jurisprudence (American ed.), p. 611 (1g901) ; Gray,
Nature and Sources of the Law, §§8 7-9 (1009).

*“The apprehension of things in their grand total coherence, according
to their highest cause and purpose, we call world view. Every philosophical
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in effect from the ethical interpretation of the metaphysical
school to which he belonged. No one has sought to write a
universal legal history from this standpoint, and religious inter-
pretation of special periods of legal history, as, for instance, of
classical Roman law 1n terms of the Stoic philosophy ! and of
the later Roman iaw in terms of Christianity, have found few
adhereats.  The prevailing view has been that, after the stage
of pnmitive law 1s passed, religion has played relatively a small
part 1 legal history. Recently Riccobono has revived the
questton of the influence ot Christianity upon Roman law after
the fourth century.” Lnaghsh and American writers have not
urged this interpretation and as such it has had no influence
upon our actual law. Yet I venture to think that the influence
ot religious i1deas in the formative period of American law was
often decisive and that without taking account of Puritanism
we shall fail to get an adequate picture of American legal history
and shall not understand Anierican law as it was in the last
century.® I suspect also that some day we shall count religious
ideas as no mean factor in the making of what are now the
doctrines of English equity.* Undoubtedly such ideas played

system is such 3 world view. Every religion tncludes such a world view none
the less, 1f with less thorough development. This is true also of the Chris-
tian religion, Now il is the latter which we take as the foundation of law
and oi the state.,” Philosophie des Rechis, 11, 4 (1829).

* Sce Laferricre, De Uinfluence du stoicisme sur la doctrine des juriscon-
sultes romains (1860) ; Hildenbrand, Geschichte und Systems der Rechts-
und Staatsphilosophic, 1, §§ 141-142 (1860); Pernice, Labeo, 1, 16-17
(1873) ; Sokolowski, Philosophie im Privatrecht, §§ 2, 4-8, 11, 12, 30 (1002).
On religious influence on law, see Coulanges, La cité antique, chaps. 1-4
(1864) ; Felix, Der Einfluss der Religion auf die Entwickelung des Eigen-
thums (1889) ; Bryce, Studics in Historyand Jurispr:.dence, Essay 13 (1go1).

*L'hfluenza del cristianesimo nella codificasione di Giustiniane (1909) ;
“Cristianesimo e diritto privato,” Revista di diritto civile, 11, 37 (1911);
“Communio e comproprietd,” in Vinogradoff, Essays in Legal History,
33 (1913). Sece Troplong, De Usnfluence du christiunisme sur le droit civil
des romaeing (1833) 3 Maas, Der LEinfluss der Chnstenthum auf das Rechd
(1830) ; Laviera, “Concetto e limiti dell’ influenza del cristianesimo sul
diritto privato,” Mélanges Girard, 1, 67 (1912) ; de Zulueta, “The Girard
Testimonial Essays,” 30 Law Quarterly Revicw, 214, 216217 (1014).

>1 have constdered this at length in The Spirit of the Common Law,
Lecture 11, “Puritanism and the Law,” pp. 32-30 (1921); and in “Puri-
tanism and the Common Law,” Proceedings Kansas State Bar Assoc. 1910,
45, reprinted in 435 American Lawe Revtew, 811,

‘1 gave some examples in “Consideration in Equity,” IVigmore Celebrg-
tion Lssays, p. 433.
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a substantial part in the history of the modern Continental law
of obligations.! So far as it directs attention to a factor which
often may be of the first moment in shaping legal rules and
doctrines and institutions the religious interpretation is by no
means to be neglected.

[t is not difficult to see why the first interpretation in point
of time was etlucal. The historical school succeeded to the
leadership of the juristic world on the breakdown oi the law-
of-nature school. Its founder and its first adherems had been
trained in the ideas of the latter. As Dekker puts it: “Savigny
was . .. brought up in the enemy’s camp [and] . .. had his first
juristic training under the dominance of the very doctrine in
opposing and rejecting which. .. lay his chief service. He was
never wholly able to efface the stamp of this first impression.” =
His way of thinking was a reaction from the natural-law iden-
tification of the legal with the moral. According to the doctrine
of his school law and morals had a common origin but diverged
in their development so that his successors were able to throw
over ethics and to hold that morals and what ought to be were
matters with which the jurist had no concern.® But it was not
easy to shake off the long-established connection which, indeed,
was strengthened by the ambiguity of ius and its equivalents in
the languages of Continental Europe, whereby one never can
be wholly sure whether a writer is speaking of right or of law,
in terms of ethics or in terms of jurisprudence, or of both—nor
is the Continental jurist always careful to distinguish in his
own thought. Thus analyses of law were likely to be also
analyses of the idea of right; and after the period of growth
from the sixteenth to the eighteenth century, with large in-
fusions into legal systems from without, as for example in
the case of the law merchant, a chief nced was organizing,
systematizing and harmonizing of the internal content of

} Salvioll, Storia del diritto [taliano, 8th ed. §§ 622-624. Compare also
the influence of the church upon Continental criminal law, id, § 728.

*Recht des Besitzes, p. 3 (1880).

! “Investigation of the principles on which the direct improvement of
substantive legal rules should be conducted belongs nevertheless not to the
theorist on jurisprudence but to the theorist on legisiation.,” Maine, Early
History of Institutions, Lecture XII (1874). Cf. Clark, Roman Private
Law: Jurisprudence, 1, § 3 (1914).
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bodies of law, in which analysis was the most effective
instrument. This need determined the first course of the
historical school.

System of the Roman law, carried into every detail whereby
every rule and doctrine is consistent internally and is made
part of a consistent whole, is one ot the great practical achieve-
ments of nineteenth-century science of law. It gave us a
picture of an ideal legal system with reference to which jurists
in all lands could seek to put at least some corner of their legal
world in the order of reason. Its fruits may be seen in things as
far apart as English analytical jurisprudence—for Austin’s debt
to the Pandectists of his day is obvious and Holland used the
later Pandectists avowedly and to excellent purpose—and the
German, Japanese, Swiss and Brazilian codes. The Romanists
who did this work were adherents of the historical school. They
did it by going back to the Roman texts after a period in which
jurists had relied on natural reason to tell them what law ought
to be and therefore must be. But their study of the texts was
for a special purpose directly connected with the law of their
own day. Accordingly they turned their energies to testing and
verifying the concepts reached by analysis of modern law by
analyzing the law of the past in terms thereof and so demon-
strated that the systematic notions required for the ordering of
our law expressed the idea which was unfolding in the develop-
ment of the rule or doctrine or institution in question. The rule
or doctrine or institution of today was the culmination of a
course of history ! in which that systematic notion might be
traced from its embryo in the beginnings of Roman law or in
the oldest Germanic law, or according to later ideas, in an

! “The results of this inquiry as to the state of modern law [as to posses-
sion] are as follows: In modern times no doubt rules have been adopted
which were unknown to the Roman law. But the whole Roman theory 1is
so far from being infringed by those rules that on the contrary they may
not be understood except by treating them as further examples of that
theory, the validity of which is thus clearly recognized.” Savigny, Rechi
des Besitzes, § s4 (1803).

But this “Roman theory” is a nineteenth-century generalization from the
Roman possessory interdicts and doctrines as to ustucapion for the purposes
of modern problems. Later in the century Romanists modified it much
and still later, after Jhering, it was widely rejected. See Buckland, Tex!
Book of Roman Law, pp. 199-201.
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Aryan Urrecht,! to its full bloom in the maturity of law in the
nineteenth century. The ethical interpretation was an incident
—one might say a by-product—of this method whereby the
Romanists of the historical school gave themselves a rational
account of what they were doing. They were studying the law
of the present as a stage in the history of Roman law and were
studying the history of Roman law as a part of universal legal
history.

In the latter respect, the ethical interpretation is related to
the contemporary conception of universal history which ob-
tained for a time in history-writing. There could be no writing
of “universal history” unless there was a principle by which to
select, reject and present the materials, and that principle was
more likely to grow out of the present-day situation which the
author sought consciously or subconsciously to explain to
himself than to spring after the event from an unbiassed review
of materials gathered without prepossession and studied without
reference to a thesis. Writing of “universal history” within the
compass of a single book required selection of a few facts, taken
to be the significant or important facts, as 1f there could be an
absolute significance or importance, which were then taken to
demonstrate the principle with reference to which they had
been chosen. So with the older sketches of universal legal
history. In effect they were written from the standpoint of an
ideal system of the modern Roman law and so succeeded in
finding the germs of the analytical conceptions of that system
in ancient legal institutions and in tracing the development of
modern institutions therefrom along historical lines. Roman
legal history was written by this method so well and in such
detail with reference to every item of the modern law that it
is giving us much trouble to distinguish the actual law of the
first and second centuries from the juristic ideal picture of it
which the historical school in the nineteenth century set up for
us in its place. To a less extent the same thing happened in our

1Fustel de Coulanges, La cité antique (1864) ; Maine, Early History of
Institutions (1874) ; Hearn, The Aryan Household, an Introduction to Com-
parative Jurisprudence (1878); Leist, Altarisches Jus Gentium (1889);

Leist, Altarisches Jus Civile (1892-1896) ; Jhering, Vorgeschichte der In-
doeuropier (1804).
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law. Doctrinal histories of this or that legal conception or legal
precept were worked out, sometimes by courts but more often
by text-writers or teachers, in which an analysis of the law of
the nineteenth century was traced back into the Year Books and
a principle was found latent in sonie meagrely reported, am-
biguous and fragmentary pronouncement ot a medieval court
which had culminated in the latest decisions of LEnglish and
American courts.? Thus the historical theory responded to the
need of system, not merely in the law as a whole but in each
department and branch and subdivision, which was felt boih
in Roman-law countries and in our own at the beginning of the
last century.

To the foregoing recasons for the rise of the ethical inter-
pretation we must add that Kant, who had been the chief agent
in destroying the philosophical foundations of the cighteenth-
century law of nature, had provided a metaphvsical formula of
right which was at hand to be made into a theory of law. Just
as the Roman lawyers gave a legal content to the Greek philo-
sophical conception of the just-by-nature and made it into
natural law, Savigny put Kant’s definition of right in terms of
ordering the activitics of free beings, co-existing in a condition
of free contact with cach other, by means of rules determining
the boundartes within which each might securely exercise his
freedom, and gave us a theory of law.*

'Often these doctrinal histories had great systematic value and they
played an important role in the systematizing of the different special de-
partments of Anglo-American private law which went on so effectively in
American law schools in the last quarter of the nineteenth century. Most
of the “case books™ prepared for use in those schools in the last two dec-
ades of the century proceed more or less in this way.

4Acts of will or voluntary choice are thus regarded only in so far as
they are {ree, and as to whether the action of one can harmonize with the
frecdom of another according to a universal law.

“Right, therefore, comprehends the whole of the conditions under which
the voluntary actions of any one person can be harmonized in reality with

the voluntary actions of cvery other person, according to a universal law
of freedom.

“Every action is right which in itself, or in the maxim on which it
procecds, is such that it can co-cxist along with the freedom of the will of
each and all in action, according to a universal law.” Kant, Metaphysische
Anfangsgriinde der Rechtsiehre, Introduction, §§ A, B (1797).

Compare: “Man stands in the midst of the external world, and the most
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Kant’s formula of justice was the idea of right which was un-
folding or realizing in legal history and every legal rule and
doctrine and institution was a more or less complete or perfect
expression of this idea. Moreover its future development could
only be in the direction of more complete and perfect realiza-
tion thercof. Down to the advent of the economic interpretation
all idealistic and all positivist interpretations in one wayv or
another came to this resuit.! For throughout the century social
and legal philosophy were concerned to “reconcile government
and liberty,” and were troubled by the antithesis ot a system ot
ordering men through an administrative organization or by the
enforcement of legal precepts and of individual freedom resting
on the autonomy of the human will. Administrative supervision
of individual action and coercion by judicially enforced legal
precepts were obvious facts called for by the demand for general
security. Individual freedom of self-assertion was an ideal
whose realization men were anxious that this supervision and
coercion should advance or at least should not hinder. Kant's
formula of right is an attempt at an absolute and universal
solution of the difficulty. Indeed it seems to be the final form
of an ideal of the social order which governed from the six-
teenth to the nineteenth century; an ideal of the maximum of
individual self-assertion as the end for which the legal order
exists. The significance tor jurisprudence of this problem of
legal control and individual freedom and of Kant's solution
thereot lies in this, that legal reasoning is the chief instrument
by which compromise between the need of stability and the
need of change is effected in the everyday administration of
justice—by which, that is, new needs are met by means of old

important element in his environment is contact with those who are like
him in their nature and destiny. If free beings are to co-exist in such a
condition of contact, furthering rather than hindering each other in their
development, invisible boundaries must be recogmzed within which the ex-
istence and activity of each individual gains a scctire free opportunity. The
rules whereby such boundaries are determined and through them this free
opportunity is secured are the law.” Savigny, System des heuligen ro-
mischen Rechts, 1, § 52 (1840).

*1 have discussed this more fully in a paper entitled, “The Philosophy of
Law in America,” Archiv fiir Rechis-und Wirthschaftsphilosophse, vii,
213, 385. Also in The Spirit of the Common Law, Lecture VI, “The
Philosophy of Law in the Nincteentit Century.” pp. 187 ff,
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rules and institutions and adaptation to changing conditions is
brought about with a minimum of outward infringement or
warping of established precepts. But this legal reasoning is a
process of analogical development by extension or restriction
or generalization of precepts chosen and shaped with reference
to an ideal of the end of the legal order. Thus a formulation
of this end which is accepted generally by jurists in any
time or place becomes a factor of no less importance in deter-
mining the course to be taken by the administration of justice
for the time being than the mass of historically given legal
precepts which are consciously or unconsciously made over in
its image.

Three such 1deals of the end of law have governed at different
times.! In the beginnings of the Roman law and in Germanic
law there was a simple ideal of keeping the peace, of satisfaction
of the social demand for general security put in its lowest terms.
In Greek political philosophy, in the classical period and in the
maturity of Roman law this ideal was replaced by one of main-
tenance of the general security mediately through the security
of social institutions or, in other words, of satisfaction of the
social interest in the security of social institutions. With the
reception of the law of Justinian and of the philosophy of
Aristotle in the later Middle Ages this orderly maintenance of
the social status quo came to be the ideal of that period also.
In the transition from a kin-organized society to a politically
organized society on the model of kin-organization it was easy
to pass from the idea of keeping the peace between kin-organiza-
tions to that of keeping every one in his place in the social order
of the city-state and of preventing friction with his fellow
citizens through maintaining the social institutions that deter-
mined what this place was and the claims and duties which it
involved. Greek philosophers sought to idealize this social
order by ridding it of the remains of the older tribal or clan-
organized society, thinking of men as put by law in the places
for which their “nature” destined them or their “worth”

*T have discussed this subject at large in two papers, “The End of Law
as Developed in Juristic Thought,” 27 Harvard Law Review, 605; 30 Har-
vard Low Reutew, 201.



THE END OF LAW 31

suited them, and then held in that place by the legal order.?
Roman lawyers gave the Greek theory practical effect by pic-
turing social institutions which realized the nature of society—
1.e. conformed to the ideal thereof—and legal institutions which
realized the nature of law—i.c. conformed to an ideal of main-
taining the pictured social order.® The Middle Ages took this
over for a society organized on the basis of relations and thought
of the end of law as maintenance of the social statis quo by
enforcing reciprocal claims and duties involved in relations
established by tradition and maintained by authority.®
Securing of a maximum of individual self-assertion, the third
ideal of the end of law, begins to affect juristic thought in the
sixteenth century, takes form in the seventeenth century, and
1s developed fully in the metaphysical and historical jurispru-
dence of the nineteenth century. Its connection with the needs
or desires of an era of discovery and colonization and trade,
and later with the needs of an era of industrial development and
expansion, is obvious, Men were no longer solicitous to maintain
the social institutions by which effect was given to the system of
reciprocal claims and duties of the parties to relations. They
desired to be free of relations and duties that they might take
advantage of the new opportunities afforded to the active and
daring. The need was to satisty the demands of individuals to
assert themselves freely in the new fields of activity which were
opening on every hand, and a new picture of the social order
and of the end of law was painted in terms of this need. Begin-
ning as a political theory of securing men in a natural (i.e, ideal)
equality, it became a juristic theory of securing them in their
natural rights (i.e. ideal qualities whereby it was just that they
have certain things or do certain things), and by a further sim-
plification became a theory of securing them in an abstract free-
dom of will. The first is a scholastic version proceeding upon the

! Plato, Republic, 311, 397-398. Laws, viit, 846d; Aristotle, Nicomachean
Ethics, Bk v and Bk vi1, 7, and 2-4, Politics, Bk 1, 1, o and 13, Bk 1,
1 and 4-5, Bk 1v, 12 Compare St Paul in Ephesians v, 22 ff. and v, 1-5.

*Cicero, De Officits, 11, 12, De Republica, 1, 32, Institutes of Justinian, 1,
I, pr. and § 3; Savigny, Svstem des heuttgen romischen Rechts, 1, 407-410.

* Thomas Aquinas, Summa Theelegsae, 1, 2, qu. 90-07; 11, 2, qu. 57-80,
120, 122.
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idea of the individual as the moral unit and hence as the political
unit, replacing the 1dea of relation, and ot the equal morai
claims and moral responsibiiities of these units,® The second
is the natural-law version, proceeding on the idea of man as a
rational entity and of the qualities of such an entity whereby
he mav co-exist with his fellows 1n a state of nature—i.e, in a
condition m which those abstract quahities of a reasonable being
are given their full effect.® The third 1s the metaphysical version
of the nineteenth century. 1t begims with the mdividual con-
sciousness as the ultimate datum and conceives of the problemn
of the legal order as one of reconciling conflicting iree wills of
conscious individuals independently exerting their wills in the
different activities of life,* Kant formulated a theory of right
in these terms as a reconciliation through universal rules where-
by the will of each actor may co-exist with the wills of all others
in action, s has been said, Savigny turned this into a theory
of law and his successors interpreted jurisprudence and legal
history i the light thereot,

We can muke no greater mistake than to suppose that the
speculations ot the metaphysical 1urists were without practical

*Franciscus de Victoria, Relectiones theologicae, 1, 354, 375 (1557) ; Soto,
e jusiitia et jure, 1, qu. 5, art. 2; 0, qu. 3, art. 2 (1580); Suarez, De
legtbus ac deo Iegislatore, 1, 8, §§1, 25 1,9, § 25 11, 19, § 9; 1L, 9, § 4; 111,
11y 1, 35, 8 8 (1019),

*Grotwas, De Jure belli e pacts, 1, 1, 3-0, 8-11; 11, 1, 1; 11, 1, 1111, 10, 1
i, 17, 2, § 1 (1025) 1 Putendori, De jure naturae et gentium, 1, chap. 7, §3
O-17 1v, chap, 4 (1672) ; Rutheriorth, Iustitutes of Natural Law, 1, 2, § 3
(1734).

[ must tn all cases recogmize the free being outside of me as such, that
15, must himit my liberty by the possibility of his liberty,” Fichte, Grund-
lage des Naturvechts, 1, 8o (1700).

“We may define right as a principle... governing the exercise of liberty
i the refattons of human bife.” Alirens, Cours du drott naturel (8th ed.);
1, 107 {(18g2).

“The fundamental axiom, which forms the basis of the whole system of
natural justice, I conceive to be that one human being has no right to con-
trol for hts own bencfit the volition of another.” Philipps, Jurisprudence,
pp. 8o-81 (1863).

“Law... has its basisin this, that men are beings endowed with a disposi-
tion to free exertion of will.” Arndts’ Juristische Encyklopadie, § 12 (1893).

“Hence that which we have to exoress in a precise way is the liberty of
cach limited only by the hke liberties of all. This we do by saying: Every
man 15 free to do that which he wills provided he infringes not the equal
hberty of any other man.” Spencer, Justice, § 27 (18q1).
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effect upon the law. We should be put on our guard, if by
nothing else, by the wealth of literature from this standpoint in
the first three quarters of the last century. \When a popular
exposition thereof,such as Ahrens Cours de droit naturel,could
go through twenty-four editions in seven languages between
1837 and 1892, men must have been finding satisiaction in the
metaphysical theory of law in more lands than one. 1 concede
that the opinion that these speculations were wholly in the air
and were without result has been widespread and has been
advanced by writers of authority. Lord Bryce, for instance,
speaks of nineteenth-century metaphysical jurtsprudence almost
with contempt, suggests that we should not expect much irom
“a metaphysician who thinks he understands law,” and says
that unless philosophical jurisprudence can help teach us the
law that is, 1t 1s of little value.! Dut the law that 13, in the sense
of the nineteenth-century analvtical jurist, 1s an illusion. It
too is an ideal picture. Representing to himselt the whole body
of legal precepts as something made at one stroke on a logical
plan to which it conforms in every detail, he conceives that he
can discover this plan by analysis and he sets up a plan which
explains as much as possible of the actual phenomena ot the
administration of justice and criticizes the unexplained remain-
der for logical inconsistency therewith. This 1s one way of
insuring stability and giving orderly direction to change and has
played an important role in legal science. DBut the confident
dogmatism with which the analytical jurists condemn all
painting of ideal pictures by others, assume that their picture
15 “‘the law,”” and conceive that they have demolished the claims
of all other portrait painters by asserting thut the jurisprudence
of the latter is only “deontological’—dealing not with what
1s but with what ought to be—is but one more proot of the
unhappy results of the water-tight-compartment learning of the
mneteenth century. One need not say that the analvtical jurists
are lawvers pure and sumple. Hence their prcture has the mernit
of having in it nothing but law. DBut tor that very reason it is

2 Studies tn History and Jurisprudeonce, 176-178, 101-102, 203-204,
American edition, 6r11-612, (31~33, See also his reinurks beiore the
Association ot American Law Schools in 1007, 31 Rep. Jimer. Bar AAssoc.
1061, 1003.
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less a picture of the law than any of the others. For the thing
pictured is not something that patiently sits for a portrait. It
1s continually shifting and while the analytical portrait is paint-
ing it becomes an ideal picture of something past. The logical
plan of the analytical jurist may be used to give direction to the
minor shiftings. But the major shiftings that make the law what
it is in any time and place are given direction by ideas irom
without the law, and it 1s with these that the metaphysical
jurists had to do. Metaphysical jurisprudence gave the historical
school its idea of right and hence hixed the lines or 1ts ethical
interpretation of legal history. In other words the historical
critique to which legal rules and doctrines and institutions were
subjected 1n the last century comes directly trom these meta-
physicians who thought they understood law. It is not the
work of lawyers nor ot historians. It came trom Kant and
Hegel.

Through the historical school the doctrines of metaphysical
jurisprudence affected profoundly the actual course of decision
and of legal writing. Thev gave the design which the historian
verified out of legal history; they drew the picture by which
judge and jurist shaped the materials of the past in making the
law of the present. Ior example, the arguments of the late
James C. Carter were no small factor in fashioning American
judicial decisions of the last quarter of the nineteenth century
and his posthumous book has in a measure kept his influence
alive. But his ideas were those of the metaphysical historical
jurisprudence * which had been taught him in its first form by

**“But there is a gutde which, when kept clearly and constantly in view,
sufficiently informs us what we should aiin to do by legislation and what
should be left to other agencies. This 1s what T have so often insisted upon
as the sole function both of law and legislation, namely, to sccure to each
individual the utmost liberty which he can enjoy consistently with the
preservation of the like liberty of all others. Liberty, the nrst of blessings,
the aspiration of every human soul, i1s the supreme object. Ivery abridy-
ment of it demands an excuse and the only good excuse s the necessity of
preserving it. \Whatever tends to preserve this is right, all clze s wrong”
Law: Its Origin, Grow!th and Function, 330-338 (1go7). This shows the
influence of the second weneration of the historical school and of the posi-
tivists. In earlier writines he thought in terms of Savigny’s theory of law
and of the ethical interpretation. Thus: “That the judze cannot make the
law is accepted from the start. That there is alrealy existing a rule by
which the case must be determined is not doubted. ... It is agreed that the
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a student of Savigny when Mr. Carter was himself a student.!
Again, the influence of the Pandectists ot the historical school
on the English analytical jurists has been remarked. One of the
main achievements of the Pandectists i1s the theory of the legal
transaction, oi the declared will to which the law gives effect,
thereby realizing the ircedom of the declarant by making his
will operative in the external world. This theory in its dogmatic
leeal form was taken over by English writers on contracts,
who persistently sought to shape the Iinghish law of contracts
thereto and more than once succeeded in mducing the courts
to adept their conception.  Again, note the attempt in the nine-
teenth century to restate the common law of public calhngs
in terms of the modern Roman-law theory of a legal giving
¢ftect to the will of contracting parties, and the more successful
attempt to make over the Anglo-American law of torts by a
modern Roman-law generalization ot no liability without fault.
This generalization was never adequate to explain all the phe-
nomena of liability for tort in the common law. But the phe-
nomena which were not consistent with it were pronounced
“historical anomalies,” and the metaphysical-analytical theory
was taken to be the idea which had been realizing through the
whole evolution of legal liability, reaching its most complete
development in the modern law., Accordingly writers did not
hesitate to predict the eventual disappearance of the doctrine

triue rule must somehow be found. Judge and advocates, all together, en-
gage in the search. Cases more or less nearly approaching the one in con-
creeversy are adduced. Analogies are referred to. The customs and habits of
ient are appealed to. Principles alrecady settled as fundamental are invoked
«o:1 run out to their consequences: and finally a rule is deduced which is
Jdeclared to be the one which the existing law requires to be applied to the
case. In this the things which are plain and palpable are, (1) that the whole
process consists in @ seare”: to find a rule; (2) that the rule thus sought
for 1s the just rule—that is. the rule most 1n accordance with the sense of
justice of thosze engaged in the search: (3) that 1t 1s tacitly assumed that
the sense of justice is the same in all thoze who are thus envazed—that is
to say, that they have a common standard of justice from which thev can
argue with, and endeavour to persuade, each other; (4) that the field of
search 1s the habits, customs, business, and manners of the people, and those
previously declared rules which have sprungz out of previous similar in-
gquiries into habits, customs. business, and manners.” The Ideal and the
Actual in Lawe, 10-11 (18yc°

' See Cushing, Introcducticn . the Study of Roman Law, §8§ 269-279 (1834).
These lectures were dclivered in 1849, as stated in the advertisement p. v.
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of Rviends v. Fletcher from the law and even to suggest that
the disappearance was going on under our eyes by means ot
judicial sminthering ot the docirine with exceptions.! For a
time these views of learned writers had a marked effect upon
the course of deciston in Ameriwca. More recently there has been
a revival ot the doctrine i AAmerica to enable the faw to meet
new fornrs of menece to the general security. Also the English
courts have refused to limit the doctrine to adjacent freeholders
and bave extended it to new situations of fact. Moreover
abcdute labithity ot those wiio mamtain dangerous animals and
for trespassinge animals, supposed to be disappearing anomalies,
have shown unexpected vuality, The Lnghsh Court of Appeal
has upheld the former to the very verge in the case of an animal
wrong fully turned loose by an intermeddler ® and has applied the
Litier to coilateral conscquences ot the trespass,* distinguishing
a nincteenth-century decision which seemed to require knowl-
eduee of the propensity or condition that led to the conse-
quences.”  Such things mdicate, what we may verify on every
side of the law today, that the reign of the historico-metaphysicai
thinking as to the end of law 1s past. But the widespread
criticism of these decisions, the general feeling that they infrinze
principles ot the common law, the extent to which the dogma
of no habihty without fault was translated into actual legal
precepts 1n the last century, the decisions of American courts
that worknien's compensation acts were unconstitutional be-
cause legislative imposition of lability without fault was not

'“In every case of the kind which has been reported since Rylands v.
Fletcher, that 1s, during the last 25 vears, there has been a manifest inclina-
tion to discover somecthing in the facts which took the case out of the
rule.... There are some authorities which are followed and developed in the
spirit, which become the starting point of new chapters of the law; there
are others that are only followed in the Jetter, and hecome slowly but surely
choked and crippled by exceptions.”” Pollock, Law of Fraud in British
Indiz. 53-34 (1894). Compare Salmond, Torts, 4th ed. 233, arzuing that
the dactrine has no application 11 no one has been neghgent. Also, Thayer,
“Liability Without Fault,” 20 Hurcard Law Revicive, Sol.,

YCharing Cross Llectricity Supply Co. v. Hydraulic Power Co., [1914]
3 K.B. 752, 770, 785: Musrove v. Pandolis, [1919] 2 K.B. 43.

! Baker v. Suell, [1008] 2 K.B. 352, 355.

*Theyer v. Purnell, [1018] 2 K.B. 333. Compare “The doctrine i1s a
stubborn archaism,’ Pollock, Torts, 1ith ed. 501, note 1.

*Cox v, Burbidge, 13 C.B.. N.S,, 430 (1863). See Pollock, Torts, 11th
ed. z00.
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due process of law,! and the pronouncement ot no less an
authority than Judge Baldwin that the fellow-servant rule
expressed an idea of right and hence that Congress could not
compel a state court to disregard it 1in a cause within the pur-
view of federal legislative power >—such things are ample proof
that the speculations ot the metaphysical school were indeed
practical i the sense that they were eftective agencies in
bringing about practical results.

With the second generation of the historical school the ethical
interpretation was superseded by or passed into the political
interpretation.  Some of its defects passed over into the new
doctrine and may be considered more conveniently in that con-
nection, [\t this point it 1s enough to suggest five reasons for
the fatlure of the ethical interpretation to satisty the demands
made upon the sctence of law by the conditions ot the end ot
the nincteenth century and of the present. These reasons are:
(1) the fallacy of continuity ot the content of legal conceptions,
(2) the over-rigid tving down ot the process of trial and error
by projecting an analysis of the law of one tume back into history
and then making it a measure of legal development for all time,
(3) the tendency to fill the abstract content of the idea of right
according to the personal tfeelings, tramning or associations of
judge or jurnst so that instead ot fortifying him against these
things the ethical interpretation justified him in following them,
(4) the tendency ot its adherents to make ingenious justifica-
tions of doctrines rather than to criticize them, and (g5) the
romantic tendency characteristic of the time when the historical
school arose.

One phase of the fallacy of continuity of content is to be seen
in the tendency to a history of names, assuming the content
to be constant because the name is constant. An example may
be seen -1 judicial application of the privileges-and-tmmunities
clause ot the American federal constitution to corporations
doing business in states other than those under whose laws they
were organized. \When the clause was first applied to such a

YJves v. South Buffalo R. Co., 201 New York Reports, 271, 385-287,
293-205 (1911). _
*Hoxie v. New York R. Co., 82 Connecticut Reports, 332.
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situation corporation meant a state-granted monopoly. Today
in America it means a group of business adventurers doing
business by means of a company with limited individual la-
bility. But this changed content was lost sight of. The present
meaning was projected back into the old interpretation and thus
that interpretation was brought forward to meet a new situation.
The resulting struggle between legal authority and the nceds
of commerce has produced a logically impossible condition in
the decisions upon the position ot the corporations of one state
doing business in another. A process of meeting the needs of
today by trial and error 1s going on, but it is hampered by the
assumption of historical continuity.?

A like phenomenon may be seen in history-writing generally
in the last century. I'or example, Croce tells us that the neo-
Ghibelline historians ot modern Italy assumed that their con-
cept of unmited Italy was the same as that of Macchiavelli, that
their democratized and nationalized nineteenth-century ideal of
an Italian people was the same as the sixteenth-century ideal
of a concentration of political authority in a single sovereign
prince; that their ideal born of an age which had overthrown
the political régime which Macchiavellt admired was identical
with his conception of critical politics arising from comparison
of the political state of Italy with that of other countries of
Europe. And he points out that this nineteenth-century ideal
was not adapted to the writing of Italian history because from
the Lombard invasion to the nineteenth century the unity
which it assumed had not existed.” Speaking of interpretations
of Italian history in terms of church and state, he says: “Church
and state are not fixed entities which enter into relations and
now one subverts the other, now they accord and now they
turn indifferent shoulders to one another; and the history of
these institutions cannot be written with the criterion of the
state nor with that of the church nor with that of neutrality
between state and church. According to the times the church
1s the state or the state is the true church.” 3 The writing of

"See Henderson, The Position of Foreign Corporations in American
Constitutiongl Law (1918).

*Storia della storiografia [taliana nel secolo decimonono, 1, 181~182.
*Id. 11, 188~189.
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legal history is peculiarly hable to this sort of error because of
the dogmatic fiction that the legal rule applied for the first time
to a new case has existed from the beginning and the desire
of the lawyer to rest all rules and all legal conceptions upon an
incontestable basis in the unchangeable nature of things or in
eternal unchangeable reason or in immemorial usage.

Another phase of the same fallacy may be seen in the idea of
continuity of the content ot legal svstems, ignoring the succes-
sive infusions from without and from outside of the law and
thinking that because there had been no definite tearing down of
the whole at one time and no definite replacing of the whole at
one stroke, but instead a long succession of crumblings, re-
pairings, partial replacings, remodellings and additions, and
because the more thorough of these were often called “restora-
tions,”’ the present structure was to be identified with the one
which first stood upon the site. Thus in the ethical interpreta-
tion of Roman and Continental legal history there is the assump-
tion that there was at work “a rational and scientific element
expressing the constant needs of human nature and endowed
with such flexibility that it was able to produce the Twelve
Tables, the so-called middle jurisprudence, the perpetual edict
of Hadrian, the Theodosian code, and finally the codification of
Justinian; could serve as a powertul aid to the canon law ; could
live along with the feudal law and end by rooting it out in
Western legislation; could resist the I'rench Revolution which
made war upon it when it had supported all the powers that the
Revolution fought against, and finally could remain in the bosom
of that people under the name ot the civil code.”” * It was easy
to write a like story of the continuity of the common law from
Norman England to twentieth-century \merica, assuming the
unfolding of an idea endowed with like flexibility and persist-
ence and portraying a series of struggles, with the church in the
twelfth century, with the movement for reception of the Roman
law in the sixteenth century, with Tudor and Stuart kings in the
sixteenth and seventeenth centuries, with post-Revolutionary
hostility to things English in America at the end of the eight-
eenth and beginning of the nineteenth century and with popular

* Blanch, quoted by Croce, 1d. 11, 21.
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impatience of constitutional restraints in the era oi popular
legislation in America of today. DBut in cach case how much
of what we begin with do we end with? The historical school
thought of each in terms of the growth of an orgamsm, in terms
of a development by the force of something working from with-
in, whollv apart from human activity. Blackstone's analogy of an
Lnglish castic made into a modern house, of something made
over by men for their needs, by constant adaptations ot and
addings 1o the old materiais, 15 quite as well taken.  Indeed we
might well compare these syvstemis of law to one ot the old
churches in Rome. Perhaps the Servian wall 1s in 1ts founda-
tions and an old pre-Christian basilica was the first edifice. It
was made ovver into a church i the tourth century, Derhaps in
the ninth century a new church was built on the foundations
and with part of the walls, It was rebutlt in the twelfth century
and manv stones and ornaments and some ot the old mosaics
and paintings were incorporated. It was restored frequently in
later centuries and overhaulea thoroughly in an eighteenth-
century restoration in the baroque style of the time. The nine-
teenth century has added new chapels and monuments and has
sought sometimes to bring to light some fragments of antiquity.
How much of what men use today i1s the Servian wall or the
Roman basilica, or the church in which the fifth-century council
sat, or the church of the twelith century or even the church of
the Renaissance? Such a picture is much nearer the truth than
the picture ot organic evolution and continuous identity with
which the historical school made us familiar.

Behind the fallacy of continuity of content is the metaphysical
doctrine of the progressive unfolding of an idea. Put in action
in legal thinking 1t makes an 1deal of the law of one time and
place a rigid measure for all law. And as ends or wants or
desires of that time and place gave form to that ideal, the ve-
quirentents of those ends become fixed as limits within which
alone the requirements of the different ends of another time and
place may be met. \We shall see this phenomenon more marked
in connection with the political interpretation. But I may cite
as an example the will-theory of obligation in the modern
Roman law and the attempts of text-writers and of courts
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following them to impose that theory upon our common law.
Savigny was the leading exponent of that theory.! From him it
passed into English and American treatises on the law of con-
tracts = and has been taught as orthodox Anglo-American law
bv many who nevertheless professed to regard our law as a
product ot the spirit of our people.

What are abstract 1deas in the hands of philosophers get a
concrete content when they come mto the hands of lawyers,
This content 1s commonly derived from the modes of thouglht,
rules of art, and legal precepts in which the lawyer has been
trained., This happened in the classical Roman law 1in which
natural law got its content by idealization and generalization ot
the traditional modes of thought and rules ot art of the juris-
consults and of the legal precepts which theyv had learned from
their teachers. It happened conspicuously in the beginnings of
American constitutional law when the natural rights of man
got a legal content from the immemorial common-law rights
of Englishmen as expounded by Coke and Blackstone.® Dut
the ethical interpretation in terms ot an idea of right tempted
jurist and judge to fill out the content with something more than
law or than law moulded with reierence to the social order of
the time and place. It seemed to justity hium in finding in legal
precepts a declaration or a realizing of what seemed to him per-
sonally to be right, Carried into action i American con-
stitutional law, the result of thizs wav ot thinking has been, as
Mr Justice Holmes puts it, *“that in some courts new principles
have been discovered outside the body of . . . [constitutions],
which may be generalized into acceptance of the economic doc-
trines which prevailed about fifty vears ago and the wholesale
prohibition of what a tribunal of lawyers does not think about
right.”* If any one thinks this an overdrawn statement, [
invite his attention to some examples that are not controversial.
In one case, decided in Georgia during the Civil War, the

'Das Qbligationenrecht, 11. § 32 (1833).

*Anszon, Contracts, pt. 13, chaps. 2, 6. Pollock, Contracts, chap. 1, modi-
fied in later editions. Sece Williston, Contracts, 1, § 21.

*1 have discussed this phenomenon in The Spirit of the Common Law,
Lecture 1V, “The Rights of Englishmen and the Rights of Man.”

*“The Path of the Law,” 10 fHaorvard Law Rev. 4306, 467; Collected

Papers, 184.
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Supreme Court of the state, in passing on the validity of a
Confederate conscription act, assumed as a matter of course that
the doctrine of states’ rights expressed the idea of right of
which the Confederate constitution was declaratory and so laid
down that legislation in derogation thereof was invalid, without
refercnce to any particular constitutional limitations, as con-
trary to an absolute, unwritten, fundamental law.! In another
case, decided 1n 1871, a state statute making desertion for two
years a ground of divorce ran counter to the religious views of
one of the judges of the highest court of the state, and he laid
down dogmatically that the statute should not be entorced on
the ground of conflict with fundamental law.®* An interpretation
of legal history and of law that leads to such results 1s by no
means always a stabilizing force.

One of the merits of the historical school was that by studying
the origin and development of legal precepts and doctrines it
was able to expose the specious reasons invented after the event
by eighteenth-century writers from the philosophical stand-
point to explain and justify historical survivals which had ceased
to serve useful ends in the adminmistration of justice. But the
arbitrariness of the schemes to which it was assumed ali legal
history and hence all future legal development must conform,
led the historical jurists to give up criticism of legal precepts
with reference to their effects in action or their adequacy to the
ends of the legal order and to turn their learning to ingenious
justification. Thus Savigny gives a highly artificial justification
of the anomalous rule that in a legacy upon impossible or illegal
condition precedent the condition shall be treated pro non
scripto; a rule growing out of favor testamenti in republican
Rome, when a will was a means of perpetuating a household,
and quite out of place when applied to a modern will.2 Thus
also Dean Ames, conceiving that the historical distinction
between law and equity expressed an idea and hence was funda-
mental and necessary, objected to direct relief by a common-
law proceeding or in a common-law court, although in juns-
dictions where legislation allowed complete relief in one pro-

! Jenkins, J., in Jeffersv. Fair, 33 Georgia Reports, 347, 363-366, 367 (1863).
*Turney, J., in Lanter v. Lanier, 5 Hesskell (Tennessee Reports), 462,

473 (1871). _ .
SSystem des heutigen romischen Rechts, 111, § 124.
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ceeding, and argued for a round-about proceeding in equity, in
the case of a creditor of a partnership who took a bond under
seal made by an insolvent partner as the bond of all and so lost
his claim against the solvent partners.?

Others have remarked the connection between the modes ot
thought of the founders of the historical school in jurisprudence
and the general Romantic muvement of the time. The so-called
historical epos of Romantic history-writing has its counterpart
in the writing ot legal history. The most notable of these
historico-legal epics was the epos of Anglo-American public
law, so popular a generation ago. It usually began with a
sort of prologue picturing the seli-governing local group of the
Germanic peoples, the mark, the gemof, the Swiss Landes-
gemeinde, and the New-England town meeting.* The main
action began with an interpretation of Magna Carta in terms
of an eighteenth-century bill of rights and culminated in an
interpretation of the contests between courts and crown in
seventeenth-century England in terms of American constitu-
tional law. Such things are entirely comparable to the epics of
Italian history, inspired by the idea of a united and liberated
Italy which Croce has dissected so acutely. The epos of
Anglo-American public law was inspired no less clearly by the
desire of American lawyers to find an unchallengeable founda-
tion for the power of American courts with respect to uncon-
stitutional legislation.

Yet there were elements of truth in the ethical interpretation
and this phase of historical jurisprudence achieved something
for the science of law. There was a sound instinct behind it in
that it sought to give a picture of the end ot law and such pic-
tures are the guide by which jurists find a way to make the law
adequate to satisfying the wants of society through adapting its
precepts and doctrines and institutions to new and changed
demands. Also there was truth in its picture of continuity in
that there is continuity in traditional modes of professional
thought and in traditional rules of art and these modes of
thought and rules of art are a powerful restraining force when

Y Cases on Equity Jurisdiction, 11, 280, note (1904).

*This was usually drawn from Freeman, Growth of the English Consti-
tution, chap, 1 (1872). See also Adams, The Germanic Origin of New
England Towns, 1, 245 (1882),
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the materials of a legal systeqn are reshaping and applying to
new uses to meet new wants or new forms of old wants. The
religious interpretation rendered an important service in turning
our attention (o thc real nature and origin of many phenomena
in Anglo-American common law and mm American legislation
which must be attributed n largest part to Puritan influence.
Above all, however, the cthical interpretation was of service in
combating the persistent tendency of ninetcenth-century
lawyers i LEingland and it America, under the influence of
analytical jurisprudence and of the dogmia of separation of
powers, to msist that lawyer and judge and jurist had nothing
to do with ethics; that they were concerned only with a critique
of law drawn trom the law itself by analvsis of its content.! In
so domng it helped to counteract the tendencey to what Sir
Wilham Lrle called “strong decisions”—decisions, as he
described them, “opposed to common sense and common con-
venience,” but taken to be required by the exigencics ot legal
logric as apphied to given legal premses. In such dectsions thers
was often pride in demonstrating that law was one thing anc
morals another and that a precept might be legally vahd and
vet morally unfortunate.® The doctrine that an ethical idea
was unfolding i legal development and that legal precepts
were manifestations or realizations of an idea of right was in
its time a uscful antidote to the notion that the words “be it
enacted” or ‘“‘it i1s cousidered and adjudged”’ were sufficient
to justify anything that might follow.

* Pollock, First Book of Jurisprudence, pt. 1, chap. 2 (1896) ; Gray, Na-
ture and Sources of the Law, §8 042-037 (1909).

**I have known judges, bred in the world of legal studies, who delighted
in nothing so much as in a strong decision. Now a strong decision is a
decision opposed to commnon scnse and comnion convenience.... A great
part of the law made by judges consists of strong decisions, and as one
strong dectsion i1s a precedent for another a hittle stronger, the law at last,
on some matters, becomes such a nuisance that equity intervenes or an Act
of Parliament must be passed to sweep the whole away.” Sir William
Erle, Chief Justice of the Commun Pleas, 1850-1860, ex rel. Senior, Con-
versations with Distinguished Persons (1880 edition), 314.

**The doctrine of tacking [incumbrances] has received judicial reproba-
tion many times confirmed. But notwithstanding, in some of the cases
where the doctrine has bheen applied . | . is it not possible perhaps to detect
a note rather of triumph than of surrender—the triumph of art, not the
surrender of justice to the binding force of unfortunate precedent?” Wil-
loughby, The Distinctions and Anomalies Arising out of the Equitable
Doctrine of the Legal Lstate, 71-72 (1912).
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THE POLITICAL INTERPRETATION

Otvr modern science of law begins 1in the thirteenth century as
a branch or an application ot theology, an atterapt to support
tiie authority ot the academically taught Roman law by philo-
sophical theology., It was emancipated trom theology in the
sixteenth century by the i'rotestant jurist-theologians, notably
Hemmingsen, whom Grotius followed i this respect. In the
seventeenth and eighteenth centuries it was united with politics
and mternational law, a common philosophical toundation
serving for each after which 1t wus usual to expound succes-
sivelv the general principles of politics, the general principles
of jurisprudence, and a syvstem of the law of nations. In the
nincteenth century mternational law became a subject of itself,
jurisprudence and poittics grew apart, and jurisprudence as a
separate science developud three distinet methods. So far was
this speciahization carried that cach method came to be thought
of as selt-sufhicient and claimed to he a whole, 1t not the whole,
science of law. s has been seen, the ethical interpretation kept
up a certamn connection with ethics, handed down trom the
exclusively philosophical legal science ot the eighteenth century:.
But with the progress ot the lhistorical school this disappeared
and the Iegehan contrasting of law and morals definitely
superseded the tendency to 1dentity them, On the other hand
th .ise ot the political mterpretation made a new connection
between law and pohtics which has stood tast. For the present
tendency is away from the extreme specialization and rigid
setting off of narrowly defined sciences which was the fashion
in the last century. Today we seek to unify all the social
sciences and to treat jurisprudence merely as one of the group,
holding that none is self-sufficient. Next to its functional
attitude, this rejection of the conception ot a wholly independent
science of law, drawn exclusively trom the law itselt and ignor-
ing every other department of knowledge as irrelevant to its

45
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problems and of no value for its ends, is the most significant fea-
ture of recent juristic thought. The narrowly limited legal sci-
ence, indifferent to and even intolerant of hght from without,
characteristic of the nineteenth century, reached 1its high-water
mark in the Fnglish and American analytical jurisprudence ot
the immediate followers of Austin. The political interpretation
was the first of a succession of reactions theretrom which have
given jurisprudence a new aspect in the twentieth century.

Philosophicallv the ethical interpretation represents the in-
fluence of Kant upon historical jurisprudence, resulting in an
interpretation of legal history and hence of law in terms of
Kant's theory ot right. The polhitical interpretation represents
the influenice ot Hewel. 1t 15 an interpretation in terms ot
Hegel's proposition that right 1s “freedom as an 1dea.”™ The
word which we translate sometines as “law™ and sometimes as
“right,” which | have translated as “right” in the foregoing
formula, does not mean either exactly nor may we understand
it by combining the two. Hegel was formulating a conception
of what [ have been caling the end ot law. He means that
which the legal order 1s conceived as existing to bring about;
what we mean by “justice”™ when we say that the law exists
as a means to justice., Thus, he holds, law realizes the idea ot
freedom, the idea that “existence generalized s existence of the
free will.” ' In the hands ot jurists this interpretation regards
the 1dea 1 its political aspect or, we may say, takes a pohitical
idea to be the idea which is realizing 1n legal history and 1s un-
folding in legal rules and doctrines and institutions.  Looked
at legally and politically the idea 1s treedom or hiberty.  Ideal
perfection 1n human relations 15 hberty.  Jurisprudence and
politics have to do with ditferent but closely allied phases of
libertv as realized 1 civil relations.=

*“This ts right: that existence gencralized is existence of the free wiil,

Accordingly zeneralized it is freedom as an idea.” Hegel, Grundiimien der
Philosophie des Rechts, 61 (1820).

*The proximate object of jurisprudence. the object which it seeks as
a separate science, 1s liberty, But liberty being the periect relation between
human beings. becomes a means towards the realization of their perfection
as human beings. Hence jurisprudence. 1n realizing its special or proximate
nhject, becomes a means tounards the realization of the ultimate object
which it has in common with cthics.” Lorimer, Mustitutes of Law, 2nd ed.
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If on one side this more concrete conception of the end of
law as freedom is due to Hegel, on another side it is related to
rejection of the eighteenth-century faith in reason. It is a
feature of the reaction from natural law and distrust of the
creative juristic spirit such as we see it, for example, in Lord
Manshield. Thus Puchta, after laying down that the funda-
mental conception of right and law i1s ireedom, adds that *‘rea-
son is not the principle of freedom” but is an “element in human
nature antagonistic to freedom.” ! For, he explains, reason
imposes 1tself on the will and dictates this course of action or
that. Hence we may not sav, as did the seventeenth and eight-
eenth centuries, that right and law are reason. In that sense
they are a check on freedom and hence antagonistic to it. \What
he means is that 1f the principle ot law is reason, we shall get
a great deal of law dictated by reason as what it demands with
respect to human relations and hence much curtailment of
freedom; whereas our eves should be on freedom, not on cur-
tailments of it, and we should have no restrictions simply realiz-
ing reason and no restrictions at all beyond those which realize
freedom by bringing about that the existence of each 1s existence
of the iree will and giving eftect to freedom as an idea. To do
these things we must grasp the wdea ot treedom as it unfolds in
history instead ot trving to arrive at a system of natural law
on the basis of reason. This mode of thought was carried to its
logical conclusion by the later generation of the historical school
who became positivists. [f, they argued, law is the science ot
liberty, every rule of law is an evii, since all regulation of liberty

354-355 (1820). Compare also the quotations in note 3. ante p. 32, and
from Carter's Latw: Its Origin, Growth and Function, in note 1, ante p. 34.
It will be seen that these put more concretely the idea of the ethical inter-
pretation.

'“Freedom 1s the foundation of right, which is the essential principle of
all law. Hence we do not reach right as the principle of Iaw byv settine out
from the notion of reason.... For if the bad, as being evil, ts the irrational,
then freedomn, which includes the possibility of evil, cannct be deduced
from reason and tice ersa. It would be much more in accordance with
reason that the good should be realized of necessity. On the other hand it
1s contrary to mere rcason that it comes through ireedom, which does not
exclude the possibility of evil. Thus reason is not the principle of freedom
but 1s rather an element in human nature antagonistic to freedom; and it
has shown itself to be such from the beginning.” Puchta, Cursus der In-
stitutionen, § 2 (1841).
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1s 2 limitation of it and right or the end of law is a maximum of
liberty. Thus it came to be said that law was a necessary evil;
evil because it restricted liberty and liberty was right, necessary
because without a certain minunum of restriction liberty was
not possible in the conflict and overlapping of human desires.t
Without being carried consciously so far, the political inter-
pretation was from the beginnmmg a nerative conception of the
function of jurist and legislator ; it demanded a holding down of
the legal order to the necessary minimum—to the least which
was required to realize freedom in men's relations with each
other. The burden of proot was upon any one who proposed
a rule to show that 1t was clearly and imperatively required to
promote treedom. s 1t was put, coercion was to be reduced
to what was “absolutely necessary for the harmonious co-
existence of the individual with the whole.” =

From the historical standpomt the political interpretation is
related to threce movements in nineteenth-century writing of
history. In the beginning it was connected with the idea of
universal history. FHegel outlined a universal history of right in
his philosophy of right and law.? Puchta sketched a universal
legal history in the introduction to his institutional treatise on
Roman law, prefacing a history of Roman law which 1s a classic
of idealistic interpretation.* He showed us the tdea ot treedom
unfolding or realizing in a great chain of human experience—
Babylon, Egypt, Greece, Rome, Western ILurope—with each

1+Law in the most general sense of the term s the science of liberty 5]

“Every rule of law in itself is an evil, for 1t can only have for its object
the regulation of the exercise of rights, and to reculate the exercise of a
right is inevitably to linit it. On the other hand every rule of Iaw which
sanctions a right, which preserves it from miringement, which protects it
from a peril, is gond hecause in this way it respands to its Ievitinate endd.
Thus, 1f law 1s an evil, 1t is a necessary evil.” Beudant. Le Drott tndi-
etduel ot I'état, 5, 148 (1S01),

Note that Deudant reachies this result by deduction from the metaphvsical
theorv, i.e. from the tdea of hberty, or the free will of the cocuscous 1n-
dividual, as Tom Paine reached it from the natural-law theory, 16, from
the idea of the qualities of a reasonable creature in a state of nature. or as
Spencer reached it by abservation of a “manifest tendency” throughout
civilization to “extend the liberties of the subject.,” Pawmne, fghts of Muan,
46, a8. 50 ft. (1791) ; Spencer, First Oriirciples, § 2

*Liov, Philosophy of Riuit, transl, by Hactie 1, 121

Y Grundlinien der Philosophic des Rechits, §8 330-347 (1820).

SCursus der Institutionen, § o (1841).
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handing on its experience to the next i which the idea pro-
gressively rids 1tselt more and more of the purely accidental
and untolds more and more completely. Gans even wrote a
universal history of the law of inheritance from this standpoint.?
It was indeed a remarkable feat, IFor it requires some logical
acrobatics to mterpret collateral inheritance, transition from
the favor testamenti of republican Rome to the opposite doctrine
m the modern law, Roman restrictions on testamentary dis-
position, such as the Lex Falcidia, and their turther develop-
ment in modern law, and Justinian’s 118th novel, with all the
changes which modern legislation has rung upon 1ts scheme of
cognation, as realizations of an idea of ircedom. Perhaps 1
ought to say that this sort of legal historical romance, written to
show us the 1dea of treedom realizing itself in legal history, is
quite another thing trom the umversal legal history of Kohler
and the neo-legehians of todav., KNohler would study the rela-
tion of law to civilization 1n order to enable us to make the law
of today express the civilization of today and to make it further
rather than hinder civilization.® In other words there is an
active creative element i KNohler's universal legal history which
1s characteristic of recent juristic thought.

A philological tendency, due to the effect of comparative
philology of the Indo-Iiuropean languages, which gave an
impetus to comparative method in all directions, was manifest
also 1n the historical school of jurists. The attempt to reconstruct
the Ursprache suggested reconstruction ot the Aryan Urrecht
and the place which Sanskrit held in philology suggested study
of the monuments of Hindu law and the possibility of finding
legal 1deas 11 thenr simplest form i this body of prinntive legal
mstitutions just as the roots of words were 1dentified through
the study ot Sanskrit. Thus a comparative Indo-IZuropean law
and politics was one of the forms taken by the political inter-
pretation. But the tendency was to restrict study of legal history
to arbitrarily chosen periods which were assumed to be the

*Das Erbrecht in cocltgeschichtlicher Enteickelung (1825). Only a part
of the projected work was written,

*“Rechtsphilosophie und  Universalrechtsgeschichte,” in Holtzendorff,
Ensyklopidie der Kechitsioissenschaft, 1, 6th ed. 1gog, 7th ed. 1913. Not in
prior cditions.
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significant periods in legal development.! For the most part
legal history meant history of Roman law down to Justinian,
history of Germanic law to the reception of Roman law, and
history of linglish law from the twelith to the fifteenth century.

It is noteworthy that the historical school had an instinctive
dislike of the period from the end of the sixteenth to the end of
the eighteenth century in which the law was remade under the
influence of a creative philosophical theory and became the
body of legal matertals upon which the nineteenth-century
systematists were at work. In the United States there came to
he a cult of the Year Dooks and in LEngland a tendency was
manifest in judicial decision to appeal from the eighteenth
century to the “old law of Lngland™ as shown in the medieval
books. Thus in the law as to gifts of chattels, in which the 1dea
of effectuating the declared intention of the donor had made
headway steadily against the Germanic idea of seisin during
the eighteenth century * and in spite of a decision of Lord Ten-
terden 3 had been asserted 1n a long line of judicial pronounce-
ments in the nineteenth century, the Court ot Appeal 1n 1890
conceived the question one to be determined entirely by ref-
erence to Bracton and the Year Dooks.” In this case the result
was happy. Dut the method of determiming whether to fasten
the notion of scisin upon a modern legal transaction or to carry
forward a movement of the law in the direction of giving effect
more fully and freely to declared intention—the method of
deciding such a question by resort to the medieval books,
ienoring the growing period of the seventeenth and eighteenth
centuries, was unhappy.® In England the reign of this method

' See some comments on this in Leonhard, "Methods Followed in Ger-
many by the Historical School of Law)' ;7 Columbia Law Rew. 573, 577
(1907 ) ;. Kantorowicz, Zur Lehre vom richtiaen Recht, 8 (1400).
‘Lord tardwicke in [[Fard v, Turner, 2 Ves. Sr. 431, 442 (1752).
*Urons v, Smallpicer, 2 B, & Ald, 351 (1810).
*Parke, B, in ard v. Audland, 16 M. & W, 80 (1847) and in Ould
v, Harrison, 10 Lixch, 572, 575 (1835.4) 5 Crompton, J. in Hiter v. W inter,
4 Law Times, N.S. 630, 640 (1801); Dollock, B., in [ re flarcourt, 31
/,ﬂ""‘*l{"t‘t'k{_}‘ Rep. 578, 380 (1883); Cave, ], in fu re Ridyeway, 15 Q.B.D. 447,
440 (1883). See Serjt. Manmng's note a, 2 M. & G. 091 (1841).
‘ A Cochrane v, Moore, 25 Q.B.D, 57.
““It is revolting to have no better reason for a rule of law than that so
it was laid down in the time of Henry IV, 1t 15 still more revolting if the
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was relatively brief, In the United States it reigned longer and
more autocratically and i1s only just disappearing from law
teaching. For in America the philosophical and creative i1deas
of the eighteenth century persisted much longer than in
England because the law-ot-nature theory was the theory of
our bills of rights and so was classical in our constitutional law
and because the reception ot the common law of England as the
law of a pioneer society called for examination of every item
with reference to its applicability to American mstitutions and
conditions and hence for a certain creative attitude. The work
ot selection und reception was complete by the time of the Civil
War, and the jurists ot the last third ot the century were in
reaction from the ideas of the formative period of American
common law, much as Savigny was in reaction from the juristic
ideas of the end of the eighteenth century.,

Legal history also might be vouched for the assertion that in
nineteenth-century historv-writing the “mvth of the Middle
Ages” was a new form ot the state ot nature.! The Middle
Ages were 1dealized as a golden age in which modern legal and
political mstitutions existed in their simple and natural torms.
The writer ot general history in this peried disliked the time
from the Reformation to the end of the eighteenth century
hecause it was the time of development of centralized absolute
covernments and did not fit well with his conceptions of political
and civil hberty which he considered he found manitested
simply and mmpertectly but unmistakably in the Middle Ages.
So it was in law. On the Continent the historical jurist, if a
Romanist, sought the simple ~rmginal forms of our complex
modern doctrines in the classic  .woman law, or, if a Germanist,
sought them i the Germanic law ot the earlier Middle Ages.
[f an Iinglishman or an \merican he sought them in the Year
Books. In this way each gave form to his distrust of the creative
cra in which rules were not suffered to develop spontaneously
but were made over to accord with reason or rejected because

grounds upon which 1t was 1aid down have vanished long since and the rule
stmply persists from blind mmitation of the past.” Holmes, “The Path of
the Law,” 1o Harvard Law Rev. 457, 459, Collected Fapers, 187,

: Cat:tmpnre Croce, Storia della stortografia Italiana nel secolo decimonony,
1, 118~119.
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not in accord therewith. As 1s not uncommon in such cases,
the period of these phenomena, which did not accord with
the dogma of the historian-jurist, was simiply ignored as not
significant,

Selection of periods for intensive historical study and disre-
gard ot other periods made the interpretation for which the his-
torical school stood an artificial thing quite out of touch with the
actual legal materials to which jurists sought to apply it. IFor,
however much Coke may have misunderstood and misrepre-
sented medieval kEnglish law, 1t was Coke's version thereot, not
the actual fourteenth- and fifteenth-century IEnglich law, that
became the basis of the common law of \merica. No amount of
historical criticism of Coke can alter that fact. No jurisdiction
will change the foundations of its law because a historian shows
that Coke had misunderstood the Year Books. So also it was
Bartolus' version of Justinian that became the law of Conti-
nental Europe, not the law ot Cicero or of the Antonines, It
was wholly unhistorical to insist that agency should run forever
along the clumsy contractual lines of the classical Roman law,
and the contempt of the historical school tor the usus nmodernus
simply brought about an unhappy gult between the law of
academic teachers and the law ot the courts which was to the
disadvantage of each. Something ot this sort threatened for a
time in America when the historical school was at the height of
its influence and teachers were disposed to find solutions of
modern legal problems in oracular fragments in the Year Books.

Chiefly, however, the political interpretation was a part of
the institutional movement n historv-writing, of the rise of
institutional history, of the 1dea that political mstututions had
a determining intluence upon all things which was strong in the
time ot poiitical ferment m the muddle of the nineteenth century,
For the moment the battles of the time were waging over
institutions. On the Continent men sought to set up parlia-
mentary institutions on the Laghsh model. In England the
Reform Lill had opened the way for attacks upon all manner of
institutions. The 1mmperishable 1dea hehind the institution, as
distinguished from the accidents ot which 1t was ridding itself
in its historical developnment, became something of immediate
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practical importance. Croce says that scientific objectivity is
more common in the histories of institutions such as histories
of law.! To a lavman, who must take his law from the very
historical jurists whom he 1s criticizing, this may well seem true.
It 1s by no means so clear whien we louk mnto the relation between
institutional legal history and the wants and desires ot the time
in which it was written or of the group ot men in which the
historian found himself. We should expect that much might
depend on the partcular field in which the heated controversies
oi the time and place were wagmg—whether in religion or in
politics or in social and econonne beliets. Histories ot law may
be affected easilyv in a time ot transition and emergence of new
class-consciotsnesses, if the re~uitinge strugele takes an economic
turn and the nature and hustory ot lecal mstitutions come to be
important for either siede. Inxampies mayv be secen in the histories
of the doctrine of judicial power over unconstitutional legisla-
tion and of the Supreme Court of the United States written
during the agitation tor recall of judicial decisions, advocated
by Roosevelt, in the political campaign of 1912.5 An analogzous
phenomenon may be scen also in the sympathy ot Jurists for
Roman or for Germanic institutions and the stress they lay
upon onc or the other in their writing ot institutional or ot
doctrinal legal history. One cannot doubt that somewhat ex-
aceerated Germanic theories of a generation ago were connected
with the rise of national consciousness in Germany ne - that
equally exaggerated attempts of some recent writers to find a
Roman pedigree for cevervthing in modern law are due to a
newly excited race consciousness of Latin jurists. The writers
of legal history may not flatter themselves that the nature of
thetr subject in any wise exemipts them from such innate difh-
culties i the wclling ot lhistory.

Maine's famous generalization of legal history as a progress
from status to contract  i1s the mnst nnportant phase of the
political interpretation hoth 1u 1ts theoretic workig out and in
its practical consequences in the hands ot courts and lawyers.

‘Id., 11, 3s.

* Myers, History ¢f the Supreme Court of the United States, 1s an ex-

treme casc.
Teincient Lawe, chap., 5 (1861).
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It is connected immediately with the institutional type of
history and the movement in history-writing that gave rise
thereto. Indeed one of Maine's chief writings is entitled “Early
istory af Institutions™ and he studied legal institutions habit-
ually rather than legal doctrines. 1llis generalization of the
progress from status to contract 1s the political interpretation
put concretely in terms of legal istitutions, It was universally
accepted 1 Anglo-\merican juristic thought and governed
down to the end of the centurvy,  Itas still a force with which to
reckon i American constitutional law.

At bottom Maine's theory 1s Hegehan,  The idea which 15
realizing is liberty—tree individual self-assertion. The way i
which it 1s realizing 1s a progress from status to contract. [t is
a progress away from legal mstitutions and legal rules and legal
doctrines in which one’s legally recogmzed claims and legally
enforced duties tlow from a condition i which he 1s put or mn
which he finds himselt without reference to his will and of
which he cannot divest himself by any manitestation ot his will.
[t is a progress toward legal mstitutions and rules and doctrines
in which legally recogmized claims flow trom personality, from
being a conscious free-willing human individual, and legally
enforceable duties with respect to others are consequences of
willed action, either 1in assuming the duties by some legally
recoenized form of undertaking or by willed cuipable action or
by willed action culpably carried on.! The gradual breakdown of
status in the classical Roman law, the substitution of intent for
form as a basis of hability, the conception of an intent implied
in certain transactions and represeuting their nature or ideal

'“The movement of the progressive socicties has been uniform in one
respect. Through all its course it has been distinguished by the gradual
dis~olution of familv dependency and the growth of individual obligation in
its place. The individual is steadily substituted for the family as the unit of
which civil laws take aceount, The advance has been accomplished at varying
rates of celerity, ... But, whatever its pace, the change has not been subject
to reaction or recotl. ... Nor is it ditheult to see what s the tie between man
and man which replaces by degrees those torms of reciprocity in rights and
duties which have their orizin in the Tamily. It 1s contract. Swarting, as
from one terminus of history, 1t which all the relations of persons are
summed up in the relattions of family, we seem to have moved steadily
towards a phase of social order 1 which it thece relations arise {rom the
agreement of individuals” chncient [uze, Inet paragraph but one of chap. 6.
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content, the consequent development of a generalized law of
contract in terms of pact or agreement clothed with certain
forms as guarantees of a real intention so that the law might en-
force them with assurance, the development of the modern law
of delicts, following the French civil code, along the lines of
Aquihian culpa—all these things make a strong case tor this
mterpretation. Dut the proof trom Roman law 1s in large part
a proof from Roman law as interpreted by the first generation
o1 the hustorical school i terms of kant's tormula ot justice as
an 1dea ot right or as mterpreted by the next generation in
terms of an idea of freedom. In particular the 1dea ot contract
s Savigny's will-theory projected back mmto Roman law as an
imstrument for organizing the law ot the nineteenth century,
Moreover Lnglish legal history was not examined m making
out the case, nor did the adherents of the political interpretation
ever test 1t by an idependent study ot the common law. The
theory camie to conunon-law lawvers tull blown and was
assumed for our law without mqury.

H we examine the evidence, we must ask at the outset whether
Roman law shows anything more than a movement away trom
status: a progressive breaking down ot legal mstitutions and
rules and doctrines involved in an orgamzation of society in
households and a replacing of them by legal institutions and
rules and doctrines called tor by a politically organized society
in which human bemngs were becoming the socal and political
and legal units, The remaimnder ot the generalization 1s not
drawn trom the facts of Roman legal history but represents the
juristic conception of the will as the central conception n juris-
prudence, a metaphysical version of the wdea that the end ot law
1= to bring about a maxunum of individual self-assertion. The
conception of the legal transaction—ucyotiin, Reclitsgescliift,
wcte Jurtdigie—is ol the frst importance for the system ot
nincteenth-century law,  But this generalization was unknown
to the Romans and 1t 1s at least disputable whether it represents
Roman deas of the basis ot habihty for undertakings, It 1s at
teast arguable that the Romans thought, not ot giving eftect to
the will of the promisor, but of entorcing the duty of good taith
involved in or artsing from what he had done; that they pro-
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ceeded on the Stoic conception of duty, not on the nineteenth-
century conception of will.! \What we have to interpret is a
continual widening of the sphere of enforccable agreement.
The historical school explained this phenomenon in terms of
the problem of reconciling hability for undertakings and lia-
bility for civil wrongs with the widest possible abstract treedom.
Hence they saw therein a continually widening and more com-
plete yiving cffect to the will of the promisor. The Romans
were not thinking in terms ot any such problem. What they
were thinking ot was how to get rid of the old formal catecories
of liabilitv and to entorce the reasonable expectations arising
from the mtercourse of men in a commercial society, 1 which
security of transactions had beconte a social interest ot the first
magnitude, without disturhmmg the stalility ot the legal order,
It had beconie a presupposition of the civilization ot the time
and place that those with whom one dealt in the general inter-
course oi soctety would act in good tuith—would make good the
expectations created by their conduct and would carrv out
their undertakings according to the expectations which the
moral sentiment of the community attached thereto. The
Romans used Stoic wdeas ot duty for this purpose as the nine-
teenth-century jurists used the metaphvsical idea of will for the
different purposes of their time. They were not striving to
realize individual freedom as an 1dea. They were not giving
effect to the will. Rather they were sceking to realize good faith
and to give effect to moral duty.® DBut we may leave this ques-
tion to the philosophical Romanist. At any rate, Maine's gen-
eralization, drawn exclusively from Roman legal history, will
not fit the phenomena of the common law.

If we must find a fundamental idea 1n the common law, it
1s relation, not will. 1f the Romanist sees all problems in terms

YErdmann, [listory of Philosophy, T1ouph's transl. 1, 190; Zeller, Stoics,
Epicurcarc ond Seeptics, Reichel's transl, 203, 28, Compare the conception
of 7o xal rov s deternnned by eason with naturalis obligatio: Dig. 50,
17, 84, § 1112, 6, 3%, § 25 12, G, 13, pr.; 12, 0, 0g: 12, 6, 40, pPr.; 4, 5, 2,
§ 2: 40, 1. K § 3.

*See the identibcation of law with moralsin Dig. 1,1, 1, § rand 1, 1, 113
Inst. 2,7, 2. Ccd. S, 26,1 and 1o, and 4. 44, 2. Also texts as to good faith:

Gaius, 2, §.43 and 4, §3061-02: [¥g. 22, 1, 235, §1; 41, 1, 40} 41, I, 48, pr.
and § 1: 41, 3. 4. § 20; 30, 17, 84, § 1; Cod. 3, 32, 22
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of the will of an actor and of the logical implications of what he
has willed and done, the common-law lawyer sees almost all
problems—all those, indeed, in which he was not led to adopt
the Romanist’s point of view in the last century—in terms of
a relation and of the incidents in the way of reciprocal rights
and duties involved 1n or required to give effect to that relation.
Magna Carta, the foundation of our public law, is nnt an ex-
pression of the idea of individual treedom but a formulation of
the rights and duties incident to the relation of the king and his
tenants in chiet.! Anglo-American public law, as a juristic and
judicial development by treating new problems on analozies
derived from Magna Carta, may be expiained in terms of the
reciprocal claims and duties ot ruler and ruled, ot government
and governed, in a political relation, much more truly than in
terms of contract or ot giving effect to mdividual freedom by
political institutions. Dut our private law 1s the field where the
idea of relation 1s most conspicuous as a staple juristic concep-
tion. On everv side we think not ot transactions but ot relations,
We say law of landlord and tenant, not ot the contract of letting,
We say master and servant, not locatio opcrarum, We say law
of husband and wife or ot parent and child or of guardian and
ward, or for the whole, law ot domestic relations, not family
law. We say principal and agent, niot contract of mandate ; prin-
cipal and surety, not contract of suretyship; vendor and pur-
chaser, not contract of sale of land. We think and speak of the
partnership relation and of the agency, labilities, claims and
duties which 1t involves—which give effect to it as a relation of
good faith—not of a contract of societfas. \We think of the claims
and duties involved 1n a fiduciary relation and of the legal inci-
dents that give cffect to trustceship or executorship as a relation
of good faith, not of the implications of the declaration of will
involved 1n accepting or declaring a trust or qualifving as
executor. We do not ask what are the logical deductions from
the will of the parties involved in 2 sale of land. We ask what
incidents attach in equity when the vendor-purchaser relation
arises. We do not think of giving effect to the will of the parties
to a contract of hyvpothecation. We consider whut incidents

*See Adams, The Origin of the English Constitution, chap. s (1912).
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are involved in the relation of mortgagor and mortgagee and
the reciprocal claims and duties that give effect thereto.

We must remember that the analogy which was ever before
the lawyers and judges ot the formative period of our law, the
tvpical social and Iegal institution of the time, was the relation
of lord and man, still represented in our law by the relation ot
landlord and tenant. Continual resort to this analogy, con-
sciously or subconsciously, has made the idea of relation the
central idea i cur traditional mode of juristic thought. In
public law the seventeenth and eighteenth centuries sought to
substitute the Romanist idea of contract borrowed trom Conti-
nental publicists.! In private law the eighteenth century, with
its contempt for the Middle Ages, and the nineteenth century,
with its desire to see all things in terms of the maximum of
individual self-assertion, sought continually to restate the theory
of our institutions and doctrines in terms of contract or of
will. Thus, for a time we tried vainly to state the law of public
service or of public utilities in terms of a contract of transporta-
tion, so that a generation ago some American courts were calling
a telephone company a common carrier of messages and an
clectric-light and power company a common carrier of electric
current and were thinking of the conduct of their enterprises
by these companies and of the giving of free passes by railroad
corporations in terms of Mr Barkis giving a iree ride to a small
boy or of the contracts which he might make with his patrons.”
The signal failure of the contract theory of this subject and the
development of a law ot public utilitics on a relational theory
are significant proofs of the vitality of the common law.

No relational analogy was at hand in the formative period
of Roman law. The Roman household was organized on the
hasis of authority, not on the basis ot a relation involving re-
ciprocai rights and duties. When the foundations of the modern

! Blackstone, Commentaries, 1, 234-236. In American legal literature this
goes back to Locke, Two Treatises of Civil Gotvernment, Bk. 11, ch. 7 (1690),
which proceeds on tdeas of natural law derived from Roman jurists through

sixteenth-century discussions that go back to medieval controversies between
emperor or king and church. In American juristic thought this current joins
in the eighteenth century with Continental natural-law political philosophy.

?See Wyman, “Business Policies Inconsistent with Public Employment,”
20 Harvard Law Rev. 511 (1907).



FROM STATUS TO CONTRACT 39

Roman law were laid jurists believed that they could do no more
than interpret and apply the authoritative Roman texts. Hence
the analogies used were Roman analogies drawn from the
Corpus Juris. Accordingly while common-law wayvs of thinking
were determined by the analogies of the medieval, feudal,
relationally orgamzed soctety in which they arose, the wavs ot
thinking in the modern Roman law were determined by the
analogies of the city-state political society of heads ot house-
holds in the stage of the strict law. These ways of thinking were
liberalized and 1dealized in the classical period ot Roman law—
froni the first to the third century—and again during the reign
ot the law-of-nature school in the seventeenth and eighteenth
centuries. But the claims and duties of free men, Roman
citizens and heads of households. owning adjoining homesteads,
encountering each other in the streets and entering into under-
takings toward each other in the various activities of life, shaped
Roman juristic thought and led Roman jurists and hence the
Romanists of todayv to think and speak of letting and sale and
mandate and contract of partnership as naturally as the recipro-
cal rights and duties of men in relations, claiming this or that
against each other as an incident of the relation, shaped English
legal thought and led the common-law jurist to think and speak
of landlord and tenant, vendor and purchaser, principal and
agent and the partnership relation. It is noteworthy that in
our law of sales of chattels, shaped by the law merchant and
along the lines of the Continental Romanized comumercial law
through the influence of nineteenth-century text-writers,? we
speak of the contract of sale and of what it implies. In the law
of sales of land, governed by the common law and developed
by equity on common-law lines, we think and speak of the
relation of vendor and purchaser. The will theory of legal
transaction as an idea of contract, upon which the political
interpretation builds, is not a universal idea of all law. It 1s
relative to Roman law. It is a generalization from doctrines
expressing the problem which chiefly concerned Roman lawyers

* The text-hook of widest influence was Benjamin on Sales. Benjamin
was by original training a civilian and spent the formative portion of his
legal life in the practice of law in Louisiana at a time when the law of that
state was essentially French.
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in the beginnings of Roman juristic activity—the problem of
acdjusting the conflicting claims of heads of houscholds exercis-
ing authority within their houscholds and jealous of authority
without—interpreted in terms of the juristic problem of the
nincteenth century:,

Morcover the genceralization of progress from status to con-
tract, understond as a progress from hmitations of freedom or
habibities existing or mimposed mdependently of will toward a
complete freedom of contract and liability only for willed under-
takings or culpable conduct, 1s retuted by the whole course of
development of the law, whether by legislation or by judicial
decision, i the fast generation, unless indeed we have heen
progressing backward, We must not omit to notice that Maine
was more cautious than his followers. e was willing to limit
status to its Roman sense of personal condition and to exclude
relztions resulting from legal transactions.  Also he qualified
his formiula by saving that the movement of progressive socie-
ties had been “hitherto™ a movement from status to contract.
Yet he considered this observed orbit of progress as indicating
sufficiently a general law of legal development! and his fol-
lowers concerving that history, or as it came to be called, evolu-
tion, was progress and was subject to discoverable laws, elimi-
nated the qualification. Likewise, carrving the sceond half of his
formula to its logical conclusion, they ehminated the qualifica-
tion which he attached to the term status. In America, at least,
1t was taken for gospel that law was moving and must move 1n
the direction of abstract individual selt-determimation by free
contract and habibity only ror undertakings and tor fault. One
may speak with less assurance as to Dritish thought on this
subject siice the courts had no occaston to apply the generaliza-

YThe word status mav be usefully employed to construct a formula
expressing the liiw of progress thus tndicated which, whatever its value,
seems to me to be sufhicienth indicated, Al the forms of «tatus taken notice
of in the law of persons were derived irom, and to some extent are still
coloured by, the powers and privieges ancieatly restding in the family, If,
then, we employ status. acreeably with the tusnze of the best writers, to
signify these personal conditions only, and avuoid applyving the term to such
conditions as are the immedinte or remote result of agreciient, we may say
that the movement of the progressive societies has hitherto been a move-
ment from status to contract.,” «slncient Law, last paragraph of chap. s.
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tion in interpreting a bill of rights and applying it to social
legislation. But Miller's denunctation ot the Irish land legisla-
tion of the eighties as reversing '‘the natural order of growth”
and his prophecy that its repeal was mevitable are at least
suggestive,! Dritish legislation since 1805 and American legis-
lation since 1890 give Diogenes’ answer to such propositions.
When we reflect, however, that this interpretation of Maine's
formula was the accepted legal science of the last generation,
we may understand why American state courts from 18go to
1910 were so confidently dogmatic in holding modern social
legislation to be unconstitutional.

Since Maine's generalization was formulated and was inter-
preted by his followers, limitation of free contract and imposi-
tion of duties and liabilities as incidents of relations instead of
exclusively as the consequences of manifested will, have gone
forward steadily both in judicial decision and in legislation.
It we compare the Itnghsh decisions as to covenants not to
compete or not to enter the service of a competitor rendered
between 1870 and 1890 with those rendered since 1910, the
change in the direction of restriction of the power to bind one-
self by such a covenant 1s striking. The whole doctrine as to
contracts not to exercise the calling for which one has trained
himself has taken a new turn within a decade.* Sir George
Jessel's proposition, that public policy demands more than
anything clse that men be allowed to contract freely and that
the contracts which they make freely be enforced,® 1s no longer
an expression of the judicial attitude toward such covenants.
Again the growth of a law ot public utilities in which doctrines
flow not ifrom the undertakings or professings of the entity
engaging in public service but from the requirements of the
service, which are taken to fix the incidental duties attaching
to the calling, tells the same story.* In America, also, the

' Lectures on the Pittlosophy of Latwe, 71-73 (1884).

YAttwood v, Lamont, [1920] 3 K.B. 571, 503.

YPrinting and Numerical Regisicring Co. v, Sompson, 10 Eq. 462, 465
(1873). Compare Bauer v. Q'Donneil 220 United States Reports, 1 (1012).

‘In England tihus has been the work o1 legislation. In the United States
there has been a judictal development. In each case the development has

been upon common-law lines. Sce Wyman, The Special Law Governing
Public Seriice Corporations, 1, §§ 1-14, 20, 27, 32-42 (1911).
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decisions as to warranties in policies of insurance, restricting
freedom of contract in the relation of insurer and insured either
avowedly or by strained interpretation, and the decisions treat-
ing insurance as a public calling have gone along with legislative
regulation of the contracts which insurers may make and point
in a direction quite opposite to what had been regarded as the
course of legal development.?

Social legislation has gone even further. Statutes restricting
the power of a husband to mortgage household goods or assign
wages without the consent of his wife have tied down the fus
disponendi® Workmen's compensation legislation has imposed
hability without regard to fault. Truck acts have forbidden
payment of employees by orders on company stores and have
required payment of wages in cash, It is true that a workmen's
compensation act was held unconstitutional by the New York
Court of Appeals in 1911 ¢ and that a minority of the Supreme
Court of the United States considered such legislation un-
constitutional in 1920.* It is true also that the truck acts were
held unreasonable and unconstitutional by a line of state
decisions between 1836 and 1910.° But the opposition of the
courts to such legislation grew out of their acceptance of the
doctrine that the evolution of law was a progress from status to
contract and it broke down in the second decade of the present
century. This opposition was not due to class bias or economic
associations or social relations of the judges nor to sinister

' See my paper, “The End of Law as Developed in Legal Rules and
Doctrines,” 27 Harvard Law Rev. 105, 225; New York Life Ins. Co. v.
Fardison, 199 Massachusetts Reports, 190 (1008) ; Fidelity Mutual Ins. Co.
v. Miazza, 03 Mississipps Reports, 18 (1908) ; Attorney General v. Fireman’s
Ins. Co., 74 New Jerscy Equity Reports, 372 (1g09) ; Boston fce Co. v. Bus-
ton and M. R. Co., 77 New Hampshire Reports, 6 (1914) ; John Hancock
Mutual Life Ins. Co. v, Warren, 181 United States Reports, 73 (1o01);
Orient Ins. Co. v. Daggs, 172 United States Reports, 557 (1809) ; Port
lakely M. o, v. Springhcld Ins. Co., 50 IHTashington Reports, 501 (1910).
fn the croe last cited a dissenting judge observed that the decision, under
the guise of “interpretation,” wipes out the law of warranty as it formerly
existed 1n connection with 1nsurance.

*HNlinois, Rev, Stat. 1909, chap. 95, § 24; Massachusetts, Acts of 1908,
chap. 605. Compare New Zcaland Family Protection Act, 1998.

*Ives v, South Buffalo R. Co., 20t New York Reports, 271 (1911).

‘Aricona Copper Co. v. Hammer, 2350 United States Reports, 400, 433,
440 (i192q).

*See my paper, “Liberty of Contract,” 18 Yale Law Journ. 454.
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influences brought to bear upon them, as was assumed so
freely in the American presidential campaign of 1912, when
such decisions were i issue. The judges were imbued with a
genuine faith in the tenets of the historical school, especially
the political interpretation and the doctrine of progress from
status to contract. Hence 1t scemed to them that the constitu-
tional requirement ot due process of law was violated by legis-
lative attemipts to restore status and restrict the contractual
powers of frece men by enacting that men of full age and sound
mind in particular callings should not be able to make agree-
ments which other men might make freelv. The federal census
of 1920 shows that the United States has passed definitely from
a preponderantly rural and agricultural to a preponderantly
urban and industrial civilizatton. The social wants of twentieth-
century America have driven the courts in one way or another
to uphold such legislation and have convinced us reluctantly
that the law may grow and {or a time must grow 1n a different
direction from what we had considered its fixed and inevitable
orbit.?

Indeed the political interpretation was put to a thorough test
by the conscientious logical application of it as an interpretation
of due process of law made by American state courts in three
decades of struggle with state legislatures. For this application
brought out an inconsistency between the doctrine of progress
from status to contract, as the last veneration understood it,
and the principles of equity which had developed in our law,
especially in the seventeenth and eighteenth centuries. The state
courts held for two decades that legislative imposition of con-
tractual incapacities 1n the relation ot emplover and employee
was arbitrary and hence unconstitutional, But there were
existing incapacities with which they did not think of interfer-
ing. The surviving common-law incapacities could be 1dealized
as ‘‘natural tncapacities.” Usury laws wcere not so easy to
explain. But courts said that there had been such laws from
the beginnings of American legislation, and some, ignorant of

'See Noble State Bank v, Haskell 210 Duited Stotes Reports, tog
(1911): Chtcage K. Co. v. McGuira, 219 (nited States Keports, 349, 566-
575 (1911).
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English law-making, that they were immemorial and universal.l
In other words, the: were {famihiar historically and hence
reasonable. There remained equitable restrictions on free con-
tract, the doctrine as to penalties, the refusal to allow the holder
of a penal bond to recover more than the actual damages, the
doctrine of redemption of mortgaged pr operty after the con-
dition had become absolute, the rule acainst cloggeing the
equity of redemption, the rules as to sailors’ contracts and sales
by reversioners. An eighteenth-century chancellor had explained
these by saying that necessitous persons were not free. But the
courts shrank from so recognizing the facts of industrial em-
ployment in the face of the abstract freedom which they had
set up as an ideal. The best they could say was that the equitable
incapacities also were historical.®  "This amounted to holding
that the legislature was unable to create new contractual in-
capacities ; that the hines had been drawn forever in the sevens
teenth and ecighteenth centuries and that no new type of dis-
ability could be recognmzed., Nor did it matter that the under-
lying principle of these new statutory disabtlities was the same
as that underlying the disabilities imposed by equity. Anything
that savoured of a status ot labourer was contrary to the right
line of legal progress and was unrcasonable.  'The most the
legislature could do was to abolish such things as for example n
Marned Women's Acts. The fatlacy of the courts in these cases
will not have escaped vou. A statute forbidding contracts to
accept wages in the form of orders on a company store did not
classify the labourer with the infant, the lunatic and the felon.?
It defined an incident of a relation Ireely entered into and so
came within Maine's qualification,  Dut in the political inter-
pretation freecdom meant an abstract freedom—the abstract
idea of insuring a maximum of individuai seli-assertion as the

1 The right to regulate the rate of mterest existed at the time the con-
stitution was adopted, and cannot therefore be considered as either an
abridgment or restraint upon the rights of the citizen guaranteed by the
constitution. The power to pass usury faws extsts by immemorial usage;
but such is not the case witl: such laws as we are now considering.” State
v. Goodwill, 33 West Firginia Reports, 170 (1839).

1 See State v. Loomis. 115 ..'l!z:;mur' Reports, 307 (1890).

" The court made this statement in State v. Haun, 61 Kansas Reports,

146, 161 (1000).
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ideal by which all things legal were to be judged. Accordingly
the courts saw rightly enough that 1f the doctrine was to be
a guide, they must carry it out to its conclusion. DBy doing so
rigorously they disproved the political interpretation as an
interpretation ot Anglo-American legal history,

Looking back at the reign of the political interpretation, we
may perceive two respects i which it failed to satisfy at the
end of the last and at the beginnmg of the present century,
after general acceptance for a generation. In the first place it
was a negative juristic theory, carrying to the limit the idea of
the historical school that nothing was to be created——that
legislation was futile. In the hands of common-law lawyers
this became a conviction that an idealized form of the common
law was the legal order of nature and led to an excessive develop-
ment of the doctrine of strictly construing statutes in derogation
of the common law and to strained interpretations in the direc-
tion of holding new legislation to be merely declaratory of
traditional rules. Thus American state courts laid down dog-
matically that general principles of constitutional law forbade
legislative adoption of the theory of the forum laesae civitatis
as the basis of jurisdiction over crimes.! They kept back the
tull legal emancipation of married women for fifty years by
holding the statutes rigidly to the precisely detailed changes
which they made in express terms rigidly construed.® They
kept American legal procedure in a backward state for half a
century by reading into codes of procedure an idealized system
of actions on a historico-analytical basis.® They even began to
undo the work of the uniform commercial laws by treating them
in cach state as declaratory ot the local course of judicial de-
cision prior to the statutes and so as perpetuating the condition
which they were meant to relieve.!  Sccondly, it rejected all

*State v, Carter, 41 New Jersey Latwe Reports, 490, soi-303 (18509).

*I have discussed this phenomenon in “Common Law and fegislation,”
21 Harvard Law Rew. 3830 Sce Carter, Law: {ts Origi:, Growth and
function, ,_308—30{}. _

A leading case was Supcrcisors v. Decker, 30 Hisconsin Reports, 624,
620-627, 620-630 (1872), now happily overruled by Brukicim v, Stratton,
145 H isconsin Reports, 271 (1611).

*For recent examples, see Chafee. “I'rogress of the Law: Bills and
Notes,” 33 Harvard Law Reo. 223, passim (1919).
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criticism of legal institutions and rules and doctrines other than
a historico-analytical criticism of the law in terms of itself. This
attitude has its counterpart in history-writing at large during
the same period. “To conceive of history as evolution and
progress,” savs Croce, “‘implies accepting it as necessary in all
its parts and therefore denying validity to judgments upon 1t.”"
The rational s real and the real 1s rational. Hence 1t is futile
to criticize legal institutions or to attempt to improve them by
legislation.® The progressive untolding of the idea must he our
reliance. Juristic or legislative attempts to hasten or to direct the
process were vain, Historical fatalism became juristic pessimism.
Those who sought to improve the law were branded as harmless
Utopians or as belated representatives of the eighteenth century.

What this meant in action 1s well illustrated in the attitude
of the last century toward the doctrine of consideration. lL.ord
Mansfield came very near ridding us of 1t and establishing that
a promise made as a business transaction in the course of
business was legally entorceable as such without more® DBut
before his liberal conception of contract could become fixed in
the law the reaction from constructive reshaping of legal
materials had set in. When the nineteenth-century legal his-
torians studied the subject it was not in the spirit of showing
that the needs or wants that gave rise to the doctrine had been
satisfied long ago, and that it no longer served a useful purpose,
but in order to find an idea of consideration by which the whole
future development of the law of contracts must be governed.
They did not criticize 1t  They fortified it and enabled it to
survive so that, althouga slowly crumbling and loaded with
exceptions and analytical anomalies, 1t remains a sertous barrier
in the way of security of transacticr = It is disquieting to think
that when letters of credit becar Jqportant mstrument in
export and m manufacturing du. .+ late war this doctrine
unposed serious ditheulties in the  of legal recognition of
the general course of practice of the business world * and that

*Storia della storiografia [taliana nel sccolo decimoneneo, 1, 26.

*Burdick, “A Revival of Beathamite Codification,” 10 Columbia L ¢
Rev. 118, 123, 125-126 (1910).

*Pulans v. 'an Mierop, 3 Burr, 1063 (17635).

‘Hershey, “Letters of Credit,” 32 Hurvard Law Rev. 1 (1918).
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the theory by which American courts have sought to get around
some of these difficulties is not available in England, as authori-
tatively determined by the House of Lords.! Such indifference
to the practical functioning of the legal system cannot endure.
More than anything else the abandonment of the jurist’s
function, the juristic pessimism, involved in the idea of the
futility of legislation and the futility of criticism, brought about
the general revolt from the historical school at the end of the
last century and the beginning of the present century. “In i1ts
application to the social sciences,” satd Saleilles in 1902, *“his-
tory ought to become a creative force. The historical school
stopped half way.” ® In that it showed itseli impotent to furnish
a creative method, he added, it ceased to be a school of jurists.
Likewise it was an attempt to mterpret Australian social legis-
lation that led Jethro Drown in 1912 to turn from the orthodox
Ionglish historical-analytical jurisprudence toward a revival of
philosophical jurisprudence.®

No doubt eighteenth-century jurists had gone too far in
assuminy that legal systems which were the result of a long
historical development or a long process ot working with or
upon old materials nught be wholly reconstructed at pleasure
m accord with abstract principles of right, But what may be
done by an enlightened judicial policy ot shaping the law to an
ideal which corresponds to social demands 1s shown by the
absorptions of cquity into the law under Lord Mansheld, the
development of the common counts on the principle of pre-
venting unjust enrichment of one at the expense of another,
the taking over ot the law merchant, the judicial development of
mercantile institutions and usages, and the making over of
seventeenth-century Iinghsh law into a common law of
America by means of the doctrine that the comnion law of Eng-
land was in force onlyv so far as it was applicable to American
conditions and American nstitutions. .\lso there are examples
of successful taking over of a whole body of law at one stroke,
especially where the common interests ot a people with diverse
and inadequate local laws have come to call for legal umity. The

'Dunlop Fueumatic Tyre Co. v. Selfridge, [1015] .-\.C-_ 847.
*“L'Ecole historique ct droit naturel,” Revue trimestrielle de droit civil,

r 90, 94 (1902). - .
YUnderlying Principles of Modern Legislation, 64-67 (1912).
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reception of Roman law in Western Europe, the reception ot
nineteenth-century Continental law in Japan, the Anglo-Indian
cudes, and the almost verbatim rcception of the French civil
code in many different lands show that there 1s more to be said
for the faith of the law-of-nature school than we have been
wont to perceive. In the reaction from the law-of-nature theory
the historical school went too tar in the other direction and
sought to exclude development and improvement of the law
from the field of conscious human effort.

On the other hand we must put many important achievements
to the credit of the second phase of the historical school. It
laid the foundations of a sound comparative legal history in
place of the brilliant superficiality of the eighteenth-century
universal legal history in terms of rational conjecture. It gave
us a sounder and more critical history of Roman law, of Ger-
manic law and of Iinglish law. IFor the philological and legal
archaeological study of these bodies of law, with no ethical idea
to prejudice it and conducted with a high feeling for the intrinsic
value of the original sources and a conviction that whatever
was discovered historically must be right because it represented
the unfolding of the idea, so that we did not need to trouble
ourselves about what was found but only to find what was there
to be found—this attitude led to the rejection of much legal
pseudo-history which had come down from the eighteenth
century. In its unification of junisprudence and politics, if it
was not the actual forerunner of the unification of the social
sciences which is going on today, at least it kept alive one con-
nection of jurisprudence when nearly all had been dissolved.
Fmally through its attempt to generalize the phenomena of
primitive law and of developed systems by a theory of custom it
led to the idea of the legal order as part of a wider social control
from which it cannot be dissociated. For the histurical school
thought of the legal order not as the whole nor as a wholly
self-sufhcient part of social control but as one phase of 1t,
merging back into an undifferentiated religion, morals and law.
This way of thinking did much to help break down the con-
ception of law as something existing of itself and for itself and
to be measured by itseli ; it prepared the way for the functional
attitude of the legal science of today.



IV

ETHNOLOGICAL AND BIOLOGICAL
INTERPRETATIONS

A conpitioN of philosophical stagnation marks the second halt
of the ninetecenth century. The sharp contrasts of ideals that
went along with and immediately followed the French Revolu-
tion challenged philosophers and immpelled them to seek to
reconcile radicalism and tradition, rationalism and faith, in-
telligence and will or to organize the phenomena of society and
of history in terms of one or the other. When these contrasts
ceased for the time being to challenge attention because of the
reneral setting up of a régime of constitutional political equi-
ibrium and economic stability, interest shifted on the one hand
to the physical and biological sciences, which were related
directly to industry and cconomic prosperity, and on the other
hand to an empirical political and socia' science. For fifty years
philosophy as suich was under a cloud. Such movements always
affect jurisprudence somewhat later than related social sciences
because lawyers respond cautiously to new tendencies through
solicitude for the social interest in the general security and fear
of impairing the stability of the legal order. But in the last
third of the nineteanth century the abandonment of philosophy
had gone so far that the philosophical jurists either had been
swallowed up in the dominant historical school or had dis-
appecared. Outside of Italy the nineteenth-century philosophical
school substantially came to an end. The last noteworthy book
from this standpoint appeared in 18R2.' In the same year the
successor of Ahrens at Brussels did homage to historical juris-
prudence for his fief of natural law.* In 1887, 1888 and 1389,
when three French jurists successively ventured modest philo-
sophical introductions to law they felt bound to write apologetic

' Lasson, Lehrbuch der Rechtstiilosophie; Boistel, Cours de philosophse
du droit (1899) is a new edition of a work written in 1870.
* Prins, La philosophie du droist et {'école historigue.
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prefaces.! In 1898 a pupil and successor of Lorimer began to
teach analytical jurisprudence at Edinburgh.? Patronizing dis-
paragement of philosophy became the rule. As Kohler puts it,
“to speak of the philosophy of law passed tor obsolete and old-
fashioned.” * The writing ot legal history began more and more
to be a mere collection of facts, all equally significant and equally
insignificant. In jurisprudence and in politics a descriptive
analytical method prevailed. The details of legal and political
institutions were described in accordance with an analysis drawn
from the institutions themselves, and they were described so
faithfully as they stood in detail on a given day that they had
ceased so to stand before the book was off the press. The
abdication of the jurist's function by the historical school and
the doctrine of the futility of criticism had borne fruit. To
quote Kohler once more: “The exposition of a passage in the
praetor's edict was held more important than investigation of
the laws of legal development. . . . The rule of law became an
implacable tyrant. The philosophical jurist was gagged.” *

Yet jurists did not wholly give over philosophical activity.
The nced of reconciling stability and change was always with
them, even when the exclusive cult of stability was at its height.
Moreover toward the end of the century dissatisfaction with the
dominant historical school was constantly increasing and the
pressure of new interests was continually more manifest both
in judicial decision and in social legislation. Thus the transition
from the metaphysical jurisprudence of the nineteenth century
to the social philosophical jurisprudence of today required some
sort of philosophical bridge. The first attempts at such a bridge
were made by means ot ethnology and biology.

Three circumstances contributed successively to turn juristic
thinking to race as a factor in legal development and to suggest

'“The study of these principles, in which France was deeply interested
a hundred years ago, seems abandoned or at lcast much neglected today.
But it is worthy of attention from several points of view.” Courcelles-
Seneuil, Préparation @ U'étude du droit, preface (1887). Compare Beaussire,
Les principes du droit, preface (1888) ; Vareilles-Sommiéres, Les principes
fondamentaux du drost, preface (1889).

*Miller, Jurisprudence, Its Place in the New Curriculum, 10 (1898).

:f.;grbuch der Rechtsphilosophie, 6 {1909).
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the organic analogy: the rise of positivism and consequant
development of a science of society, the rise of biological scienze
and consequent influence of biology upon all contemporary think-
ing, and the rise of modern psychology and consequent study
of group and of race psychology. The founder of positivism
was also the founder of a science treating of social phenomena
to which unhappily he gave the barbarous name of sociology.
The name has affected many so unfavourably that they have
not been inclined to give consideration to the thing named.
Likewise the subject-matter had been pre-empted in part in
small parcels by a group of special independent socia! sciences,
after the manner of the nineteenth century, which, also after
the manner of that century, refused to think of themselves as
social and affected to proceed on a metaphysical foundation ot
abstract individual freedom. Likewise the words “sociology”
and “social” troubled many because they stggested “socialism,”
a much-embracing word of sinister connotations then as now,
although the chief English exponent of sociology in the last
century was an orthodox individualist of an extreme type.
Partly for these reasons the science of society made no great
progress for some time. But what held it back chiefly was the
turn given it at first by the mental bent of its founder.

Comte was a mathematician and drew his analogies largely
from mathematical physics and from astronomy. Indeed, as
has been pointed out more than once, the book that governed
men’s imaginations when his ideas were formative was the
Meécanique céleste ot Laplace. Thus the irst socioiogy was a
mechanical social science; an attempt to find by observation
and to veriiy mechanical laws, analogous to those governing the
movements of heavenly bodies, by which social phenomena
were no less inexorably governed., Such a mode of thought
accorded well with the juristic ideas of the historical school,
especially in its second phase, so that when the metaphysical
1deas of that school became out of fashion, some of its adherents,
who perceived that a philosophicai foundation w..s needed for
their historico-analytical ideas, turned eagerly to positivism.
They were much at home therein, for, as many critics have

'See Small, The Meauing of Social Sctence, 74.
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observed, there was a persistent Hegelian element in the posi-
tivism of the last quarter of the nineteenth century.? Thus for
a season we got attempts at positivist or soctological legal history
and mechanical sociological jurisprudence of what is at bottom
a Hegelian type. For not only was the mechanical sociology-
as fatalistic as the metaphysical history but the positivist jurists
were either pupils of or got their legal materials from the
historical juists and so took them as seen through Hegelian
spectacles.

Mechanical sociology achieved nothing in jurisprudence be-
yond serving as a forerunner.® Hence 1t has been easy for the
undiscriminating to criucize all the phases ot sociological juris-
prudence which have followed, assuming that they are or that
they must be 1dentical therewith.® One will fail to understand
much in the legal science of today 1f he makes such an assump-
tion. But it 1s enough for our present purpose that a party of
jurists had been set to thinking about something else than recon-
ciling of conflicting individual wills and to talking of some other
idea than abstract individual freedom. This, at any rate, was a
distinct gain.

A second generation of sociologists was influenced by the rise
of biological science and in particular by Darwin, It is not too
much to say that Darwin furnished the phrases and provided
the analogies and suggested the lines of thought for that genera-
tion as decisively as Laplace had done for its predecessors. In
Spencer, who began to write on social science before Darwin,
we may trace the change as one of terminology, in a replacing
of mechanical by biological analogies. But Spencer’s sociology
remained mechanical in all but terminology to the end. More-
over the idea of evolution made real headway slowly in biology
itself as against a tendency to force the phenomena of life into
scholastic or metaphysically organized classifications and to

formulate laws of development on the basis of meagre data and

*E.g. Croce, Storia delle storiografia Italiana, 11, 172-173.

*See Berolzhcimer, System der Rechts- und Wirthschaftsphilosopiie,
11, 384 (1905).

*See Charmont, La renaissance du droit naturel, chap. 5 (1910) ; Kor-
kunov, General Theory of Law, transl. by Hastings, 265-266 (written in
1837) ; Beroclzheimer, System der Rechts- und Hirthschaftsphilosophie, n,

§ 44 (1905).
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in closed philosophical systems. The analogy of physical laws
and of the movements of the planets gave way to an analogy
of less known biological laws. Organic evolution, the analogy
of the organic and the “super-organic,” and applications of the
-struggle for existence and the survival of the fittest to social
phenomena are the differentiae of the biological sociology and
of sociological jurisprudence in its biological stage. 1In its net
results the biological sociology did no more than carry forward
the work of preparation begun by the mechanical sociology.
Hence the one is open to the stock criticisms directed against the
other and criticism of either or of both may serve easily for
criticism of the sociological jurisprudence of today, if we
assume that the same name must always cover the same content,
that all phases of sociological jurisprudence are convertible and
that it is impossible for a science to develop to the extent of
radical improvement in its methods within a generation.!
Later the rise of psychology exerted a profound influence
upon sociclogy and upon sociological jurisprudence, which is
still at work. Gierke turned the attention ot jurists toward
groups as something more than aggregates of individuals and
on their legal side, when recognized legally, something more
than legal fictions.®* Thus jurisprudence and politics were
brought into relation with group psychology and {olk psy-
chology. Tarde discovered a factor of the first moment in the
shaping of legal materials and in the eking out of a body of
legal rules and doctrines by materials drawn from without, and
formulated the laws of imitation upon a philosophical as well as
a psychological foundation.® Ward preached the efficacy of

' See Tanon, L' Evolution de droit et la conscience sociale, 3rd ed. 180-189
(1911) ; Tourtoulon, Principes philosophiques de Thistoire du droit, 80-173
(1908) ; Berolzhcimer, System der Rechts- und Wirthschaftsphilosophie,
i1, §% 47, 51 (1905),

**What man is he rwes to the union of man with man, The possibility
of creating associations, which not only enhance the power of those who
live contemporancously but, above ail, through their permanence, surviving
the personality of the individual, bind the past of the race to those to come,
gives us the possibility of the development of history.,” Gierke, Deutsche
Genossenschafisrecht, 1, 1 (1868). See also Das IV esen der menschlichen
Verbinde, 33~34.

* Tarde, Laws of Imitation, transl, by Parsons, 2-3, 11-13, 14-15, 310-320
Lwritten 1390). Tarde, Les transformations du droit (1894, 6th ed. 19009).
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effort and urged the decisive role of the psychic factors of civili-
zation.! Thus a wide breach was made in the juristic dogma ot
the historical school. In the meantime a revival of philosophy
of law began, resulting in the social-philosophical jurisprudence
of today. With the beginning of the present century came uni-
fication of the methods of sociology,” unification of the social
sciences, the functional attitude—consideration of the work-
ings of law nwore than of its abstract content—the attitude of
looking on law as a social institution which may be improved by
intelligent human effort, and belief that 1’ is the duty of jurists
to discover the most effective means of directing and furthering
such effort. These things have come to be the accepted creed of
sociological jurists and in increasing measure are becoming the
creed of all jurists, What we shall be looking at is a stage in
this development. Experiments in psychological forms of
ethnological interpretation are a link between the nineteenth-
century search for a single all-explaininng formula of legal de-
velopment and the recognition of a plurality of factors which
marks the juristic thought of today.

It is convenient to distinguish two main types of these
transitional interpretations—the ethnological and the biological.
The former interprets law and legal history in terms of race
spirit or race psychology or race institutions, which in the
systems of positivists are regarded usually as resulting from
physical environment. The latter interprets them in terms of
the Darwinian natural selection—in terms of struggle for
existence and survival of the fittest. The ethnological type
came first and served as a connecting link between Hegel and
the positivists, between the nineteenth-century philosophical or
metaphysical jurists and sociological jurisprudence. Accordingly
it takes threg forms. In the first form it is idealistic. A race
idea is unfolding in the development of the legal institutions
of this or that people or, more genecrally, the idea is iooked at

! Dynomic Sociology, 1, 468-472 (1883) ; The Psychic Factors of Civiliza-
tson, 120 (1901) ; Applied Sociology, 13 (1900).

*Ward, Contemporary Sociology, reprint of papers in 7 American Jour-
nal of Socsology, 475, 629, 749; Ward, Pure Sociology, 14 (1903).

*Ward, Pure Sociology, 12-14 (1903} ; Small, General Sociology. or
(1908) ; Small, The Meaning of Social Science, 87 (1910).
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from a special point of view as that of the race in whose spirit
it 1s unfolding. In a second form it is psyvchological. Law is
taken to be an expression of the character, mentality or tem-
perament of the race in whose social institutions it has de-
veloped. In a third form it 1s positivist. Law is ultimately a
product of the external physical causes which have determined
the character, mentality and temperament of the races in which
legal systems have developed. It is immediately a product of
race character and temperament arising from conflict of in-
stincts and the need of harmonizing them in action if the race
1s to ~ndure,

We may trace the first form back to Hegel. In his philosophy
of right and law (1820) he suggested an interpretation of legal
history by conceiving the idea in terms of particular races or
nations.! History was the march of the spirit in the world and
so legal history the march of freedom in civil relations. If we
looked simply at legal or political history, 1t moved now through
this institution and now through that., But looking at all history
in a very wide survey, we might say that it moved now through
this race and now through that. Babylon, Egypt, Persia, Greece,
Rome, the Germanic peoples of Western Europe were succes-
sively the veiiicles through which the idea realized itself.
Nothing else had power against this march of the idea in the
world.? This conception of Hegel’s, taken over by jurists, gave
us an idealistic ethnological interpretation.

One of the first attempts at applying this interpretation, at
doing more than sketching the broad lines of a universal legal
history from this standpoint, was made by Jhering in connection
with the beginnings of Roman law.? It is familiar to English
and American students through Muirhead’s adoption of it in

148 346.... A single principle, jnvolved in its geographical and antnropo-
logical existence is to be attributed to each people, § 347. The accomplishing
of a stage »f development, through the process characteristic of the sclf-
developing self-consciousness of the world spirit, belotigs to the people
whose natural principle is one of these stages of development. This people
is dominant for a given epoch in the history of the world....”” Trundlinien
der Philosophie des Rechts, §§ 346~347-

*“In contrast with the absolute power of this people to be the bearer of
the current phase in the development of the world spirit, the spirits of
other peoples are void of power.” Id. § 347.

YGetst des ramischen Rechts, 1, § 19 (1852), 3th ed. 1, 310.
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his almost classical exposition.? Jhering pointed out a dualism
in the old Roman law in that two systems, a religious system
and a profane system, existed side by side. On the one hand
there was the religious system of fas, with fire and water for
its svmbol, with Numa for its representative, with a religious
marriage by confarreatio, with religious legal transactions of
sacramentumn, sponsio, foedus, with a religious legal procedure
in the legis actio sacramento and a religious idea of punishment
as expiation or purification in sacratio and sacrificial execution.
On the other hand there was the profane system ot ius, with
the spear and the strong hand for its symbols, with Romulus
for its representative, with acquisition by purchase as its
marriage, with publicly witnessed legal transactions of man-
cipium and nexrum, with a legal procedure founded on self-help
and a system of penalties by way of composition. In other
words, one relied on religious sanctions, had a religious symbol,
was represented by a religious king, purported to rest on a
divine basis; the other relied on force, had military symbols,
was represented by a military king, and purported to rest on
the political authority of the Roman people. The suggestion
was that the one was Sabine, the other Roman. But this dualism
1s by no means peculiar to the beginnings of Roman legal
institutions. It may be found, for that matter, in the Anglo-
Saxon laws. With respect to them one might easily work out
an ingenious parallel of a Christian system side by side with a
profane system; of a reliance on exhortations addressed by the
king to his subjects as pious Christians® and a reliance on threats
of employing armed force; 2 of a crude division of jurisdiction
between church and state, and a series of religious institutions
on the one hand and parallel lay legal institutions on the other
hand. Religion and law are co-ordinate agencies of social con-
trol in a certain stage of social development. One is the agency

*Historscal Introduction to the Private Law of Rome, § 1 (1886).

* Also one might refer to the prefixing of the Ten Commandments, ex-
tracts from Exodus and extracts from the New Testament by way of in-
troduction to Alfred’s Laws. Liebermann, Gescize der Angelsachsen, 1,
26~-46. Also the prologue to Ine's Laws, id. 89.

'E.g. Judicia Ciwstatis’ Lundoniae, viii, 2; Liebermann, Geselze der Angel-
sachsen, 1, 178,
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of social control in a kin-organized society, the other in a
politically organized society. In a stage of transition they are
more or less co-ordinate, With the breakdown of kin-organiza-
tion because of the rise of a non-gentile population, the law
takes over and absorbs the chief religious institutions of social
control. Thus we get a dualism in the beginnings of the legal
order which gradually disappears. There 1s no need to invoke
ethnical dualism in the old city of Rome to explain a phe-
nomenon so evidently due to general causes which produced like
results in like stages ot legal development among other peoples
where no hypothesis of twofold racial composition will serve
us. This particular ethnological interpretation was soon
abandoned.

Dahn 1n 1878 gave a new direction to the idealistic ethnolog-
ical interpretation. He noted the tendency of philosophers of
law who were not lawyers to put specious reasons behind legal
institutions and legal doctrines as they were rather than to
criticize them on a philosophical basis, and the tendency of
other philosophers of law to leave the actual iaw wholly out of
account. These two tendencies had much to do with bringing
philosophical jurisprudence into disrepute in the latter part of
the nineteenth century. Seeing that the metaphysical method
had ceased to be of value, he proposed a new and brcader basis
for legal philosophy. “A philosophy ot law,” he said, “which
shall be miore than a collection of phrases must begin with
speculative valuation of the results of the historical school and
with the setting up of a legal philosophical edifice on the basis
of comparative legal history, folk psychology and ethnology.” *
We have here on the one hand an attempt to bring the historical
and the philosophical methods together on a better basis than
the conventional reconciliation that history verifies the meta-
physical deduction or metaphysics demonstrates what history
discovers. We have alzo, on the other hand, a movement in the
sociological direction, involving a comparative legal history with
a social-psychological and anthropological background—a legal
history that is not to be merely floctrinal or politico-institutional,
comparing abstract legal propositions or abstract politico-legal

* Rechtsphilosophische Studien, 288,
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institutions, but is to rest on generalizations from the observed
phenomena of folk psychology and of the character, civilization
and environment of peoples. Each of these suggestions found
followers. The idealistic ethnological interpretation took a
psychological turn. The positivist ethnological interpretation,
which already had been foreshadowed by Post in 1876, was
given a comparative basis.

In 1ts psychological form the ethnological interpretation
postulates a certain legal genius or type of mind for each people
and seeks to explain legal history and the phenomena of legal
systems accordingly. In the hands of philosophers it has been
idealistic : the legal genius or the spirit of each people has mani-
fested itself in the unfolding of some idea by which the legal
history of that people and its legal institutions may be explained.
Carle made a notable attempt to sketch the law of the modern
world in terms of English and French and German and Italian
legal ideas, expressing the psychology of these several peoples,
and running back to likeness or difference of race or to race
fusions.* Foutllée explained the law of modern Europe in terms
of the spirit ot the different peoples of today, urging an inter-
pretation of French law and of the influence of the French civil
code in terms of the spirit of the French.® Recently this inter-
pretation has been urged once more, this time on a social-
psychological basis, by McDougall.* Divested of its meta-
physical aspects 1n its latest form, it sees a special character or
temperament or predisposition i1n each race which manifests
itself, among other things, in the social and hence in the legal
institutions of the peoples of that race and explains, for example,
why some peoples have bureaucratic administration while
others hamper administration by judicially applied checks and
balances, why some peoples have codes while others continue to
administer justice by means of customary law, and, perhaps,
why some peoples have many judges and few lawyers while
others have many lawyers and few judges.

'Dey Ursprung des Rechts, 7.

*La vita del diritto, 2nd ed., Bk 5 (1800).

*L’Idée moderne du droit, 6th ed., Bk 1, Introduction and chap. 5 (1909),
translated in Modern French Legal Phtlosophy, 3-49.

* National Welfare and National Decay (1921).
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As they are applied to the materials of law and of legal history
these interpretations are likely to involve a fallacy of looking
back at the Middle Ages and the beginnings of modern law in
terms of linguistic and political units of today ; of seeing a racial
unity and racial continuity by looking through the political
spectacles of today. Thus it is not uncommon to ses Anglo-
Norman institutions spoken of as “French” and to read of a
“French” element in English law, as there 1s a French element
in English speech. In this respect the ethnological interpreta-
tion has shown us a phenomenon which has often been remarked
in the history-writing ot the last century. For instance, there
were theories ot Latin and of Germanic civilization, the one
leading to unity, the other leading to separation; the one giving
us a conception of comprehensive unity in religion and politics
and law, the other giving us a conception of individual inde-
pendence, a negation oi unity, in the form of Protestantism,
of checks and balances in politics, and ot Puritanism in morals.
These theories are connected with the economic-ethnological
interpretation of modern history that gave rise to what has been
called the “epos of the conquered peoples,” in which Saxons
were set over against Norman conquerors, and Celts or Romans
over against Germanic conquerors; the former in each case
being taken to be the people which formed the third estate,
created the medieval municipalities, and in the nineteenth
century took over the political as they had already acquired the
economic hegemony.!

One must recognize a core of truth in such interpretations
that makes them plausible. It is as mistaken to exclude such
factors in legal development as it is to insist upon them as the
one or even the main explanation of legal history. Moreover
the ethnological interpretation did a special service in leading
to recognition of the part which men have played in legal
development, even if it did not think in terms ot human
creative activity. But with all allowances we must pronounce
that influence of the race element in determining the course

*Croce, Storia della storiografia [tafiang nel secolp decimonono, 1, 128,
Compare Gooch, History and Historians in the Nineteenth Century, 170~
1/72.
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of legal development and in shaping legal institutions has been
very much exaggerated in every form of ethnological inter-
pretation. They overlook the effect of suggestion and imitation
in a subject in which men thought universally from the twelfth
to the sixteenth century, and -were led to think universally for
many purposes by the law-of-nature theory in the seventeenth
and eighteenth centuries, and have not wholly ceased to think
universally even today in that half of the legal world which has
Roman law for the hasis of its legal institutions and hence of
its legal education. The fact that all lawyers and judges and
legislators i1n Roman-law countries have a common education
in the Institutes of Justinian and in modes of professional
thought and rules of art deriving from Rome, explains much
more in modern law than any exponent of the ethnological
interpretation has ever been able to vouch for his theory.

Take, for instance, the argument so often made that codifica-
tion prevails upon the Continent and in the Latin-American
world, but not in English-speaking lands. This argument, when
examined, proves too much. No community of race may be
vouched to explain why Holland in 1838, Roumania in 1864 and
Portugal in 1865 substantially adopted the French civil code,
nor may we invoke diversity of race to explain why Portugal
enacted a code in 18635 while Brazil did not do so till 1917, so
that the two codes are ot wholly difterent types. Nor may we
explain in this way why Prussia had a code in 1791, Austria in
1811, and DBaden adopted the I'rench code, whitle Switzerland
had none till 1901-1907. Much less shall we understand why
the Swiss code became what 1t 1s unless we note the course of
juristic analvsis and svstematic ordering of the Roman law
under the leadership of the historical jurists of the nineteenth
century and the German code ot 1900 which was the fruit
thereof. Fashions of legislation in the modern world are as
independent of race and language as fashions of dress among
the upper classes of socicty., Moreover when we look into the
circumstances that have led to codes we see how independent
they are of race or nation.

Two classes of countries have adopted codes, countries with
well developed legal systems which had exhausted the possi-
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bilities of juristic development through the traditional element
cof their law and required a new basis tor a new juristic develop-
ment, and countries which had their whole legal development
betore them and required an immediate basis therefor. In such
countries four conditions will be found to have existed, which
led to codification: (1) the possibilities of juristic development
of existing legal materials were exhausted for the time being
or there were no such materials at hand since the country had
no juristic past; (2) usually the existing law was unwieldy, full
of archaisms and uncertain; (3) the growing point of law had
shifted to legislation and an efficient organ of legislation had
developed; (4) usually there was a need for one law 1n a po-
htical community whose several subdivisions had developed or
received divergent local laws. Add to these the Roman tradition,
a part of the education of every lawyer except in England and
English-settled countries, s that all who had to do with law
were brought up on the codification of Justinian, and we may
understand why the law of all Roman-law jurisdictions of any
importance has been codified. Perhaps we shall perceive also
that like conditions may yet lead to codification in the United
States, as the continual expansion of uniform state legislation
and the partial codifications in our uniform commercial laws
abundantly suggest. That the English race 1s not instinctively
averse to codihication i1s shown by the Anglo-Indian codes.
Where there was no developed system ot courts at hand to re-
cetve the law gradually and work out its application to Indian
conditions by a process of judicial empiricism, but law and
courts had almost to be set up together and hence law had to be
set up en bloc as a complete system, Linglishmen were quite
willing to codity.

Agam the argument as to centralized bureaucratic adminis-
tration on the one hand and a system of checks and balances on
the other fails when examined critically. The legal and adminis-
trative system of republican Rome, with its collegiate magis-
tracies, 1ts co-ordinate jurisdictions, its vetoes and its appeals
to the people, hampered admimstration by legal checks quite
as thoroughly as the constitutional system of nineteenth-century
America. What we think of as the Roman system is the system
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of the later empire. What we think of as the historical English
system is the system of feudal Europe generally. The conception
of the king ruling under God and the law is the conception of
the king as a lord of the soil in a relation with his tenants in-
volving reciprocal rights and duties, and proceeds on radically
different presuppositions from the constitutional guarantees of
natural rights which were formulated in the eighteenth cent