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Introduction:
The contract is an Agreement-giving rise to obligations which are
enforced or recognized by law.
1o lde
Opilall Leaidasg 8 )0as il gfuus dic pas GLE! g (aGall

Generally, an agreement is made when one party accepts an offer made
by the other.

2Tl (e o se Jguda B)lo agdy Laie uaa 38LY Lo dale 3)gang

Offer:
The Offer is a proposal, written or oral, to give or do something; e.g. to
enter a legally binding contract. It may be express or implied from con-
duct.
gl
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The person making the offer is the “OFFERER”, and the person to whom

it is made is the “OFFEREE”. The offer may be made to an individual, or

to a group of persons, or to the world at large.

ooarall ey 7BV & auBll ekl Lelgaball ey 335U pudll Gasdlly
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It may be made expressly or by conduct. One party may ask for informa-
tion or invite the other to make an offer, he is then said to make an "Invita-

tion to treat".
S B Ll goun o Aagles fasi callay uBy ASglu of Lpusas (1355 uB ol Adpsboy
Syl ettt il Jo¥t Caydall Jlas ANl ois By i ye puds S

To differentiate between an invitation to treat and an offer, one has to look
at the intention of the person making the offer or the invitation which is an
illusive criterion. In certain cases, the distinction is determined by rules of
Law, for example in cases of auctions and shop display, where the former
is an offer to sell and the latter is an invitation to treat.
Y Jale o Gilly po)pledt 4 N et o 3)al e cazm o pally Gse U G G0 (S
OPLE ae 5B cain Lagiay i) s YL pany (o OS5 A pgann 4l Juo gl (Say
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Advertisement of Reward for return of lost property is an offer, while ad-

vertisement of bilateral contracts are not offers, nor an "offer" to sell

shares of a company, nor a statement that goods are to be sold by ten-

der.
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The time and place of the offer take place when it is received, but the
Common Law considers that an offer sent through the post where it was
posted and the time for acceptance, runs from the moment at which it

14
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would have reached the offeree's address - but for any accident that de-

layed the receipt at the offeree's address.
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The Acceptance:
Acceptance, is a final expression of assent to the terms of an offer. |t
must be an assent to all the terms of the contract, it must be unqualified
and may be by words or conduct, also must be communicated to the of-
ferer, and must conform to the prescribed or indicated terms.
zdﬂal
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i OF cemag bl 5T LIS 350 oy (455 0T Sang odadad (6T gy aGall o gual
A2y 5ll 91 3)9SHl Hoguaill pe Lidlaie (50 Oy ipaslall I Jgudt!

Continuing Negotiations:
When parties carry on complicated negotiation, it may be very hard to say
when an offer has been accepted. As negotiation progress, each party
may make concessions or new demands, and the parties may, in the end,
disagree as to whether they had ever agreed at all.
:C:hégﬁ!ﬂ\g,b..‘ul
Sy e el Jos Of coall (e (155 (Badas Dlisbis B Gaglinlly Bl alid wic
by of WL Hany BLLY e JS pudy a3 Clioglall juw adds B9 (o rall Jsud
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The court must look at the whole correspondence and decide whether, on
its true construction, the parties agreed to the same terms. |f they did,
there is a contract, even though both parties or one of them had reserva-
tion not expressed in the correspondence.
OISV IS 1) Lad 4359 Asbad! @Ol Jl) A pams o Haill AeSall ety lo 1A
oLz Y al fo)lg poguaitl (udd e cndpall GLE) OIS 13} Loy p a5 ABLY) e ot
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Businessmen sometimes continue negotiations after a stage has been
reached in their correspondence, in which they appear to have agreed to
the same terms. If they had reached agreement, the fact that they contin-
ue negotiations does not affect the existence of the contract between
them, unless the continued correspondence can be construed as an
agreement to rescind the contract.
el ye B A s £l any wilioglin B JlaeWl Jlan) potiww Ol Gan By
s B 1y rail 0B @il 519 (posuaill udd e 5200y ud @il yglas La Lo 3l
o e Lo dhul b el A 35 @ i pLaL dall 3929 B 5550 Y lld Gl wcnlia Ll
cAGall s LY Bl el Gle cdbad ) Ayl sl el Uis

Acceptance by Conduct:
It must be clear that the offeree did the act intending to accept, e.g. by

dispatching goods in response to an offer to buy, also an offer to supply
goods can be accepted by sending them to the carrier.

ta}\d'm_)hg‘]}.m‘
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It is sometimes hard to establish the terms of acceptance by conduct, and

sometimes one may conclude that no agreement was reached at all.

al ol Gayls e Juall Losngar @ Al paguaill O (o uST caaiall (10 (19S5 A3
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However, the courts have considerable power to resolve such uncertain-
ties, such as rate of payment, or import the terms of another contract be-
tween the parties.

ol el A Jia i pogeill lls Jis Jo g rasosi o2 Aawly Sl Mo Led @Sl (S
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Acceptance of Tenders:
The effect of the acceptance of a tender depends on the construction of
the acceptance in each case.

zQ‘;M'J’.ﬁ
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But generally, once an order has been placed, the party who has submit-
ted the tender is bound to fulfill it. Whether he can withdraw before an or-
der has been placed, or avoid liability with regard to future orders this de-
pends on the construction of the tender.

17
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Acceptance Must be Unqualified:
A communication may fail to take effect as an acceptance because it at-
tempts to vary the terms of the offer - nor will an offer be accepted by a
reply that introduces some new terms - such a reply is not an acceptance
but a counter- offer, which the original offerer can accept or reject.
1§ y> a9y (9 J 9l egrg
G LaS iy padl dog s paay i o pall Jilad! A gles oy Lo (o pad V5B p0 ¥ U3y
Gt LIV B Sin O 3] Buss Uogrd o Luogual pplay ols 8 Wsod s Y
cauad y of alidy O Juo W o) lall (S 1y wpu> Jilia (o pe 4} s Vgd

However, an acceptance would be effective even though it departed from
the terms of the offer, by making some express term which the Law would
in any case imply.

O calin! Jgdl) llly Gogual e OF 19 cadedl JSAS B 5T 1 (460 uB ¥e o e
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A reply which adds some new provisions by way of indulgence to the of-

feror, may also be an acceptance.

OSa2 O Ler e GAllg Baguadl (ogua il (aay Carias 19 Jgudlls Lilga oyl (12
- elall ially W53 (6 of

Thus, a person who offers to take up shares in the company, may be-

come liable to pay for them immediately on acceptance, the company on

18
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accepting his offer may add that if he does not pay promptly, then an in-
terest will be charged on the amounts outstanding, this addition does not
vitiate the acceptance - it is merely a statement that the company will, on
certain conditions, excuse failure to pay promptly.
Oe Yahe (5S Aile (OIS Bl (gas] B @gd ol pid Linje @ausi yoye olBade
0S5 do & Aolia] (gilSaly ol sl il s o 3K ) Al i ()Ls (3 sl Lgiad gas
- Aaally degaall i Al Lle saSle
sunicwe 3,501 OF Lle JuG Balis] 3pma Lol o ~ Caylall J3 3Ll s i3 Vg
Ll 525181 Aol o 5y 5 55al1 gl aute 35y

The offerer is thus bound to pay for the shares, conversely an acceptance
may be effective although the acceptor asks for some indulgence, such
as time to pay so long, as he makes it clear that he is prepared to perform
in accordance with the terms of the offer, even if his request is refused.
Jsall Olo (s (o uSadl e g Lo jlacel g0y a3ale eguu¥l sl pd osladf ()ls saile
odlual ] gl il Ulls Bl 2 plawdl yann clls G o pall JalaS Lajla (585 03
coadyy A el el Jie O o9 o pall dagrds o Gaulaifly aluall

Communication of Acceptance:
Generally, an acceptance has no effect until it is communicated to the of-
ferer. The main reason for the rule is convenience, and the difficulty of
proving uncommunicated decision to accept.
I3l ik

Ul 3 corally - paybadt I ids @3 131 W - Babe jguay - gilB 3T Jerall ud

. Jead 5B 3] pue Sild) g S A0Ls] (A s i’-.wj LgisS g8 Baclall
An acceptance is communicated, when it is actually brought to the notice
of the offerer, thus, if an oral acceptance is "drowned" by an aircraft flying

19
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overhead, or is spoken into a telephone after the line has gone dead, or is

so indistinct that the offerer does not hear it; there is no contract.

Joall o Ol adeg ymlall (40 ity of) adasdly Lauie Liles ey Joall 0L (1,
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There are exceptions to the general rule, thus, an acceptance is or may
be effective although it is not brought to the notice of the offerer.

5113 (S eliiaad 1) 0682 OF Jadll oSas Y (8 35580l Baelall 3y wllling
AT VI b olall oLl ey @ gly o g3l

1- Conduct of the Offerer:
An Offerer may be stopped from denying that he received the accep-
tance, if it is his own fault that he did not get it.
10 ylal! (8 pal - )
S 2 ol aite 53 cad! 98 OIS ) Joudt aadawd aue 5SS (e oLl ey 43
cJgadll

2- Communication to the Agent:

If the agent is authorized to receive the acceptance - and takes effect
as soon as communicated to him.

1S eliylsf - ¥

coybs] e Jauall Sigilatt 50 @iy - Jgual Py dags JSl dua s ilS (o

3- Terms of the Offer:

An offer may expressly or impliedly waive the requirement that accep-

20
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tance must be communicated.

10@yall ya gual -
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4- Acceptance by Post:
Here, there are many possible solutions to the problems, but the effect
of such an acceptance has to be considered as against many compet-
ing factors, such as withdrawal of the offer, loss, or delay of the accep-
tance, subsequent revocation of the acceptance, and previous rejection
of the offer.

1 el | Al gy J gia) - ¢
ey Jauadl s Jil Sgalalt 591 o e alianll olia I 3,058 uelgBy Jol> clilia
U gl Olas oyl o yuolic Siedudlll 63 junbliadl as @ads o
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Prescribed Method of Acceptance:

1- Compulsory Method
Where an offer states that it can only be accepted in a certain way the
offerer is not in general bound, unless acceptance is made in that way.
Thus, if he asks for an acceptance in writing, an oral acceptance will

not bind him.

gl g o ks gd
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2- Silence
Where an offer can be accepted by conduct, it impliedly specifies that
acceptance may Cont must be given in a particular way.
£ gt | = Y
@ of oSas Jaaall Ols Lisl il bl o)ls s gload! 3 play Jgul A51Sa] (095 Lantie
LAy plall by al 33 GULD s Adsae d3aylay

a- Offeree Generally Not Bound:
An offeree who simply does nothing on receipt of an offer, which pro-
vides that it may be accepted by silence, is not bound. If there is a
course of dealing between the parties the offerer may be led to sup-
pose silence amounts to acceptance.
(4ule) A1 pagyall AL pue -1
Gk e g LAlSa] ]yl Linye aadlind ie Joe gl 4 Gagpall ald aie g
wlilia obe Y o Joboe Jalad wlilia LS ol - a8 pogyall a3 ¥ dils (consall
coopall Wed ISEs 1B Al o gl csSw ol oLl slaie L Wlas

b- Offerer Bound:
An offerer acceptance by silence binds him.
1oyt a3 -0
+J280l 4035 €59Sw Ao oy o Hlall S5 o)
Acceptance in Ignorance of an Offer:
The general rule is that acceptance in ignorance of an offer should have
no effect. To create a contract the parties must reach agreement, it is not
enough that their whishes happen to coincide.
101392 g s gl
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Similarly, there is no contract if two persons make identical cross offer,

neither party knowing of the others' offer when he makes his own.

oy <yl T @le iy (lgliie olis ye oiglds 1) Loe® aall 05S5 ¥ «llas
sy dalid wie 3V

Acceptance in Unilateral Contracts:
A unilateral contract may arise when one party promises to pay other a
sum of money to ano ther if will do or forbear from 90ing some act which
the latter does not bind himself to do, e.g. One péfSon Promises to pay
another 500Dh. if he gives up smoking for a year. NS contract is unilat-
eral, as the promisee makes no counter promise.

1 3] a0 %1 292l Jgual!
‘,L_g,u!dmu_‘,éutﬁudjb e Lasie aalg ol )J.Ung.\b.uY‘ RO [ WA
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But it is presumed that the offerer makes two offers:

- . . - . .t a3) ol el clilis
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-The principal offer.
-t I o padl-

- A contract offer.
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This latter offer is acceptable by beginning to perform, and could not be

revoked by the offerer once the offeree entered on performance of the

act.

D3 (e 4und) e ¥ o yall iay Bl Als ye Bl e Y G pall J5ud 005Sy
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Termination of Offer:

1gayallslgl

1- Withdrawal:
An offer can be withdrawn at any time before it is accepted, it is not
withdrawn merely by acting inconsistently with it, e.g. by disposing of
the subject matter.
xQMY‘ -\
¥ s gl 3 pzeas o pall o @ Vo algud JuB ey 61 B o pal) s S
CleiW 5,800 O Gle - adadl dieuiaiy (31 el COMSH JEaS (o pall poa ks
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Notice of withdrawal must actually reach the offeree, and mere posting
will not suffice.

There are however exceptions to the above general rule:

Horg LaliySs Ul dalall Baclall Ll liliag
- It the offeree failed to read it after it had reached his address.

&ilsie ) Lelpeag (ro o Il bWl 5)S00n ale Gy pall T3 ol 1]

24



| ENGLISH LEGAL TERMS OF CONTRACT
| 5 lSo 1 2gdatt 3 dugila Slmtlasat!

- If the offeree had moved from his last address without notifying the offer-
er.

il o asladt HLs] (93 (e @uadll Dilsic (oo dale g pall Jaml 1)

- An offer made to the public can also be withdrawn by taking reasonable

steps to bring the withdrawal to the attention of persons who knew of the
offer.
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- The withdrawal of the offer need not to be communicated by offerer, it is

effective if the offeree knows from any reliable source that the offerer no

longer intends to contract with him.
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2- Rejection:
An offer is terminated by rejection, an attempt to accept an offer on
new terms not contained in the offer, may be a rejection of the offer ac-
companied by a counter - offer.
The rejection has no effect unless it is actually communicated to the of-
ferer.
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3- Lapse of time:
An offer which is expressly stated to last for a fixed time cannot be
accepted after that time.
u.:«:ﬁ,." eladdl -y
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An offer which contains no express provision limiting its duration, deter-
mines after laps of a reasonable time, depending on the circumstances
such as the nature of the subject matter the means used to communicate
the offer, and the conduct of the offeree.
The normal time of acceptance may be extended if the conduct of the offeree
indicates an intention to accept and Such an intention is known to the offerer.
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4- Occurrence of Condition:

An offer which expressly provides - that it is to determine on the occur-
rence of some condition - cannot be accepted after that condition has

occurred, and such a provision may also be implied.
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Thus, where a person examines goods and subsequently Makes an offer
to buy or hire purchase them, it may be an implied ternt Of the offer that
the goods should remain in substantially the same sta}® in which they

were when the offer is made, such an offer cannot be acCePted after the

goods have been seriously damaged.
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Similarly, an offer to insure the life of a person cannot b€ accepted after

he has suffered serious injuries by an accident.
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5- Death:

a-Death of the offerer:

The general rule is that a continuing guarantee of a bank overdraft is
divisible, it is a continuing offer by the guarantor, accePted from time to
time as the bankers make further loans to his custome"

1oLyl -0
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35) LIS il i3 (e Jgudlly abiall i3 (o paliosy o ye Bolias &0 &g puall
EG - TN waaluill s
But it is determined if the bank knows that the guarantor is dead, and that
his personal representatives have no power under his w'!l 0 continue the

guarantee.
If the guarantee expressly provides that it shall only be deférmined by notice
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given by the guarantor or his personal representatives, the death of the

guarantor, even if known to the bank, will not determine the guarantee.
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b- Death of the offerce
An offer made to a living person who ceases to be a living person be-
fore the offer is accepted, generally, is no longer an offer at all.
rade og,all5lag -u
e Voo Jaud 8 Le3)le @S ahiadl wud e ez i Lo (og el oyl
ALY e (Ligile) Lo ye

6- Supervening incapacity:
a- Mental Patients:
If an offerer becomes a mental patient, he would then not be bound by
an acceptance made after this fact become known to the offeree, or af-
ter the patients' property had been made subject to the contro! of the
court. But the other party would be bound; and an offer made to a per-
son who later became a mental patient could be accepted so as to bind
the other party.
rddaliddle| -1
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b- Companies:

A company may receive an offer of a contract which it has power to
make, and then deprive itself of power to make the contract by altering
its object, it is then cannot accept the offer. The company can hardly
complain of disability that result from its own voluntary act.
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But a supervening incapacity does not deprive an offeree of the right to

accept the offer, as it is due to the voluntary act of the offerer.

Aol 1D OIS 13) o pall 53 o2 dde ograll 3o B3 ¥ AS,AN el A3le] Sy
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7- Special cases:
Agreements are usually made by offer and acceptance, but in some

cases this analysis is artificial, examples;

1da ) O Loyt i-Y
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a-Reference to a third party:

Where two negotiating parties reach deadlock, they may ask a third

party to break it. If both simultaneously assent to a solution proposed

by him, there is a contract, but it is impossible to say which party has

made the offer and which one made the acceptance.
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B- Multiple agreement:
When two parties enter their yachts for a regatta, (boats race ), each
signs a letter addressed to the secretary of the club organizing the re-

gatta, undertaking to obey certain rules during the race.
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In such a case there is a contract between all the competitors in the race
on the terms of the undertakings.
When the contract is made?

Is it when the competitor enter their yachts, or when they actually begin to
race?
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Certainty:
An agreement is not a binding contract if it lacks certainty, either because
itis too vague, or because it is incomplete.
z(&.@‘) EUNC o[
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1-Vagueness:
An agreement may be so vague that no definite meaning can be given to
it without adding new terms. But the courts do not expect commercial
documents to be drafted with precision, and will do their best to make
sense of them specially when the parties have acted on the agreement.
1@ gmarff -\
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a-Custom:
Apparent vagueness can be resolved by custom, and the court often
enforce commercial contracts expressed in abbreviations whose mean-
ing is certain and notorious.
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b- Reasonableness:
Vague phrases are interpreted in the light of what is reasonable.
raoMaal! o

c- Meaningless Phrases:

A phrase, which is meaningless, can sometimes be ignored because
such words are severable, and could be ignored. Whether the inclu-
sion of a meaningless clause vitiates the contract or can be ignored,
depends on the importance which the parties may be considered to
have attached to it. If it is, VERBIAGE not intended to add anything to
an otherwise - complete agreement, or if it relates to a matter of rela-
tively minor importance, then it can be ignored. If the parties intend it

to govern vital aspect of their relationship, its vagueness will vitiate the

entire agreement.

fna D9 polaidl ¢

a) Lelolan] oSan sulaih Wl Jia oY Led aa ¥ Il Suladd! Bale LSl Jalam
sty ppbaidl ols Jia Gle wdadl slgia] Gle a5l piluilly | Lelalad (Sayg (alas!
Has palaadl Wbl OIS 13 Layd )80 g1y adall CalpbY aanl Ll ;08 as )
Sl aaiiag O e duadll ud 1948 OLS (b . 3aSanll JuB (e LaGLal] (Say al sl
s OB s L 209305 duen i 1) gal ol 07 o7 AalSia (4S5 wB 3BLESY ins
A B pes e ) 5] (Gmmanll Wl () cp el wa® LS (ol Jage puaall
cadedl Jlay B doged oY ons bl

32



| ENGLISH LEGAL TERMS OF CONTRACT
| 2SO agaad) (B ASe5LAN Olodlasal

2- Incompleteness:
1(ABLaSA) JlaSiul pue Y

a- Agreement-in-Principle Only:
Parties may reach agreement on broad matters of principle but leave
important points unsettled so that the agreement is incomplete. e.g. no
contract, where an agreement for rent fails to specify the date on which
the term commences.
rdadd ol GLaIY -
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b- Further agreement Expressly Required:
An agreement may be incomplete because it expressly requires further
agreement to be reached on points as yet left open.
65| ABlad) 1 A Ll o et
o olias (62T ABLast aly) g e Anlrus (el Of BLEY) dae JalS Y
NAgale BLEY Juogidl (90 A gids 85 Sl dolail!

In this case there is no uncertainty as to the terms of the agreement, but

neither party intends to be legally bound until the exchange of formal doc-

uments.
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Vital Terms Left Open: agreements are sometimes deliberately left vague,
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because the parties are reluctant to commit themselves to rigid long term

arrangements when economic conditions and prices are likely to fluctuate.
Such agreements are too vague to be enforced.
But the courts are reluctant to hold void for uncertainty any provisions that
were intended to have legal effect, and great difficulty arises where it is al-
leged that there is a contract to sell at a price to be agreed, for in such a
case the court has to fix the price, if the parties cannot settle their differ-
ences.
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Contract to Make A contract: such contracts are not binding, the parties
may agree to negotiate but they do not bind themselves to go on negotiat-
ing.
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Execution of formal documents: an agreement is not incomplete simple
because it provides for the execution of a further formal documents may
only be intended as a solemn record of an already complete agreement.
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Conditional Agreement:
An agreement is said to be conditional, if its operation depends on the oc-
currence of an event which is not certain to occur (other that the perfor-
mance by one party of his undertaking)
g piad | SILELRTY |
SSHI e pud BaBlg Sigus e aatay Laloan oLS o Aagydis 3L of JLay a3
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It is said to be subject to a condition precedent, if it provides that it is not

to be binding until a specified event occur.
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It is said to be subject to a condition subsequent, if it provides for its de-

termination on the occurrence of the event.

o] Lrgus e giiie Lol @83 o GoY doyd Gle suetian (LuBlaYl) LT JLasy
e

Where the condition is subsequent; there is binding agreement until the

event occurs. Where the condition is precedent; the agreement in not ful-
ly binding until the event occurs.
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But an agreement subject to a condition precedent may impose some de-

gree of obligation on the parties or on one of them. The effect and degree
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of obligation depends on the true construction of the condition.
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- One possible construction is that; before the event occurs, each party is

free to withdraw.
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- A second possible construction is that; before the event occurs, the main
agreement is not binding, but in the meantime one of the parties cannot
withdraw.
L3l Ergus Jud dapll cond 2ALSYI G ey uB A Jadamlf (goalll aS)yally -
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- A third possible construction is that; before the event occurs the main
agreement is not binding, but in the meantime neither party will do any-
thing to prevent the occurrence of the event.
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Definition:
1-Benefit and Detriment:

The consideration for a promise is simply the reason why it was made.

Some reasons for promising make a promise binding in Law - others
do not.
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The Law for example will not enforce informal gratuitous promises such
as promises made for sentimental motive.
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i.e., something in the eye of the law must be given by the promisee in re-
turn for the promise.

Consideration therefore is some detriment to the promisee (in that he may

give value) or some benefit to the promisor (in that he may receive value).
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2- Factual or Legal:
The words " benefit " and " detriment " are used in two senses.
z@ﬂ@jiw!’ =Y
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First: To mean any act, forbearance, or promise which has economic val-
ue, and
Looliad) A 6D ey gf plamst 5f Jad (T day :J9 ¥ mseall
Secondly: To mean any act, forbearance, or promise the performance of
which is not already legally due from the promisee.
392 981 1B (e ddudes Ugils s @ g of aloesn] ol Jab T iny 1A pggall

Under the first definition there is consideration, if and only if, a benefit is in

fact obtained or a detriment is in fact suffered.
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Under the second definition, there is a disregard to this factual benefit or
detriment, and substitute a notion that may be called lega! benefit or detri-
ment, under it, the promisee provides consideration if he does something
which he was not legally bound to do, even if his act does not in fact
cause him any detriment or confer any benefit on the promisor.
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3- Mutual Promises:

Mutual promises can be consideration for each other under common

Law. But a promise is only regarded as consideration, if its perfor-
mance would also have been so regarded.
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Therefore, a mere promise to accept a gift cannot be regarded as consid-

eration for the promise to make it, hence, a debtor who actually pays part

of a debt does not thereby provide consideration for the creditor's promise

to release the balance.

Ok duley . Lgarads 8 e gll Linge Sy o (San ¥ s Jgudy aeg 2yzea OB

o 45iad DLSY dills we g I Lioge an® wlliy (5S ¥ 4oy ety paay g1 il
caule Al

And the position is exactly the same, if the debtor promises part payment

in return for the creditors' counter promise to accept the part payment in

full settlement.
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4- Invented Consideration:
Normally, a party enters into a contract with a view of obtaining the

consideration provided by the other, e.g.;
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The buyer wants the goods, and the seller the price.
In the USA, it has been said that this is essential and that nothing is con-

sideration that is not regarded as such by both parties.
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But English Law, do not insist on this requirement, and often regard an
act of forbearance as the consideration for a promise, even though it was
not the object of the promisor to secure it. The English courts may also
regard the possibility of some prejudice to the promisee as a detriment,
without regard to the question whether it has in fact been suffered.
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5- Motive and Consideration:
Motive is distinguished from consideration. Consideration mean some-
thing of value in the eyes of the Law moving from the promisee.
128119 u29all -0
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The motive to make a promise is the desire to obtain the consideration;
and an act or forbearance on the promisee's part may fail to constitute

consideration precisely because it was not the part of the promisor's mo-
tive to secure it.
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Consideration and motive, are not opposite, consideration vials a subdivi-

sion of motive, thus, a consideration for a promise is always a motive for

promising - unless it is nominal or invented.
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But a motive for making a promise is not necessarily consideration for it in

Law.
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6- Consideration and Condition:
The Promisee's
The distinction between consideration and condition depends on,
whether a reasonable man would or would not understand that perfor-
mance of the condition was requested as the price or exchange for the
promise.
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The case of Thomas v Thomas (1842) Il LJ QB 104 ( 42 ) illustrates the
difference between the two: The plaintiff's remaining a widow was not
part of the consideration, but a condition of her entitlement to enforce the

executors' promise.
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Adequacy:
1- Courts will not judge adequacy:
Under the doctrine of consideration, the courts will only enforce a
promise for which some Value has been given.
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But they do not in general ask whether adequate value has been given, or

the agreement is harsh or one sided.

The reason for this is not that the courts cannot value the promise of each

party; they have to do just this when assessing damages.
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It is rather they should not interfere with bargains freely made.
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The fact that a person pays too little for a thing, or too much for the some
thing, may be evidence of fraud or mistake, or it may induce the court to

imply a warranty or to hold that the contract has been frustrated, but it
does not of itself affect the validity of the contract.
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This state of the law, sometimes causes dissatisfaction particularly when

it is alleged that excessive profits have been made out of contract, or
when at time of scarcity, it is said that excessive prices charged for goods
and services, or accommodation.
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But the courts are not well equipped to deal with social and economic
questions involved in determining whether a bargain is fair; and it seems
that their refusal in general to judge the adequacy of consideration is cor-
rect.
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2- Nominal Consideration:
The rule that consideration need not be adequate makes it possible to
evade the doctrine of consideration, i.e., to make a gratuitous promise
binding by giving nominal consideration, e.g. $ 1 for the promise of val-
uable property, or a peppercorn for a substantial sum of money. In
such cases the doctrine of consideration does not serve its main pur-
pose.
sz| oagall =Y
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The law refuses to enforce informal gratuitous promises; and the deliber-

ate use of a nominal consideration can be regarded as a form to make a

gratuitous promise binding.
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A nominal consideration is one, which as a matter of common sense is
obviously worthless than the performance promised in return, if however it
appears on the face of the agreement, the consideration must as a matter
of arithmetic be worthless than the performance of the counter promise,
there would seem to be no contract.
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For example where A promised to pay B $100 in return for $1 to be simu-

taneously paid by B. it is assumed in the example that both sums are

simply to be paid in legal tender.
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But an agreement to exchange a specific coin or coins of a particular de-

scription, for a sum of money greater that their face value- such as rare
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coins - would be a value and the same would be true of an agreement to
pay a sum in one currency in exchange for one payable in another, and of
an agreement to pay a large sum tomorrow in exchange for a smaller sum
paid today.
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4- Past Consideration:
The consideration for the promise must be given for the promise. And the
question whether consideration is past is one of fact, i.e., the wording of

the contract is not decisive.
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If (A) makes a present of a car to (B), and a year later (B) promises to
pay (A) $1000, there is no consideration for (B) promise as (A) did not
give (B) the car in return for the money. The consideration is then said to
be past consideration, thus, if a thing is guaranteed after it has been sold
there is no consideration for the guarantee.
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But no chronological view is taken by the court, thus, if the promise and
the consideration are substantially one transaction, it does not matter in
what order they are given.
Thus guarantees are often given by manufacturer to person who buys
their products from retailers. The buyer commonly has to send a card to
the manufacturer to claim the benefit of the guarantee, and he generally
does so after he has bought the goods.
o LS o5 Oy o gally e gll OUS O 10 gmgall (ral35 canind Y 3aSal! (Sl
oS O (g 3T @i Gud Sl e G (1 el gyl Ols sty Addeo
LT Led capall 5U (o dalindl (5 din I pzmiill e B3ke 3yabuall @lileall (s
55Ul e Jgmasell gkl I plasdall ABlhay Jluuybs 3ale (gHLaS agds dun (igilall
cAeliadl ol yd oy ashs ssle g olacall e 20501

In the above example, the consideration for the guarantee is not past for
the sale, and the giving of the guarantee are substantially one transaction.
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Even an act done before a promise can be consideration for it if the fol-
lowing three conditions are satisfied;
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- The act must be done at the request of the promisor.

sl lls Aoe i Jadl oy, -
- Itis understood that payment would be made.
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- The payment, if it had been promised in advance, must be legally recov-
erable.
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In such a case the promisee is quite apart from the subsequent promise

entitled to a Quantum Meruit for his services. |
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The promise can be regarded either as fixing the amount of the Quantum

Meruit, or as being given in consideration of the promisee releasing his

Quantum Meruit Claim.
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On the other had, a past service which was not done at the request of the

promisor, or one for which payment was not expected, or one for which

payment though expected is not recoverable cannot support a subse-

quent promise to pay for it.
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There are two exceptions to the rule that past consideration is no consid-

eration;
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A debtor is liable on written acknowledgment of a past "debt of liquidated

claim" which could no longer have been enforced against him because it

was statue - barred, and,

el Copany Adadal (Sias ¥ Ay el bl of (pually” Slasl dblyiels a3l cpall
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- An " antecedent debt or liability" is good consideration for a bill of ex-
change.
el Lisge ias dasbeadl Adgioall of oyl

4- Consideration Must Move From the Promisee:
The rule that consideration must "move from the promisee", means that a
person can only enforce a promise, if he himself provided the considera-
tion for it -he cannot sue if the consideration for the promise moved from
"third party".
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Thus, a if a man says to his Son in Law | will pay you $1000 if your father
does the same" and the father does so, the son in law cannot enforce the
promise.
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But the promisee need not provide the whole consideration for the prom-

ise. Thus, he can enforce a promise, part of the consideration for which
was provided by his agent, or partner, or other joint promisee.
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While consideration must move from the promisee it need not move to the
promisor; thus a person who guarantees another' bank overdraft be-
comes liable as soon as the bank advances money to its customer; it is
not material that the guarantor get no benefit from the loan.
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Consideration Must be of Some Value:

1- Must be of Economic Value:

An act, omission or promise will only amount to consideration if the law
recognizes that it has some economic value, it may have such value even

though the value cannot be precisely quantified.
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But natural affection of itself is not a sufficient consideration and the same
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is true of other merely sentimental motives for promising, thus a son had

not provided consideration for his fathers' promise not to sue him on

promissory note by promising not to bore his father with complaint.
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2- lllusory Consideration:
A promise may appear to be made for some consideration which is illu-
sory, and which must therefore be disregarded, for examples,
zg.q.b}" o9all =Y

5| VP IL | PV Y P 11 P | o..LAg.n.s Lot g (565 A3y gal ,aLZ:i Je gl UT‘)G.IQ:O 49

a- When the Consideration is Impossible to Perform and This is
Known to Both Parties:

VIZ. a promise by (A) to pay $100 in return for (B)'s promise to let (A)
have all the gold in (B)'s house, if at the time when the promise was
made (A) and (B) knew there was no gold in the house.
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b- Where it Consists of A Promise the Terms of Which Leave the
Performance Entirely to the Discretion of the Promisor, i.e.,:
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a person does not provide consideration by promising to do some-
thing "If | feel like it" or "unless | change my mind", thus, a promise
may be illusory if it is accompanied by a clause excluding all liability
of the promisor for breach.
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¢- Trivial Acts:
The Law will not judge the adequacy of consideration, so that acts or
omission of very small value can be consideration.
Thus, the act of executing a deed could be consideration for a prom-
ise to pay money although the deed was void. Even to show a per-
son a document was consideration.
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d- Gift of Onerous Property
A promise to give away onerous property is binding if the donee
promises in return to discharge the obligation éttached to it, thus, a
promise to give away a lease is binding if the donee promises to per-

form the donors' covenant, e.g., repair and pay rent.
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e- Forbearance to Sue:
A promise not to enforce a valid claim is a good consideration for a
promise given in return. e.g. , a creditor to whom a debt is presently
due may promise to give the debtor extra time to pay in return for the

debtors' promise to pay higher interest or to give additional security.
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- Invalid Claims: A promise to abandon a claim which is doubtful in law is

good consideration, it involves the benefit to one party or the detriment to

the other.

Lo jal o il Siin g9 o JHLEL ue gl 125 3LaN dog bl (29l jr slesdl -
3 35l g ylad dadte JadS LT 3] Tous Linge ity o3 Ligld

- Actual Forbearance: A creditor may forbear without expressly
promising to do so, but where the consideration is alleged to consist of an

actual forbearance, that forbearance must be casually connected with the
debtors' promise.
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A creditor does not give consideration merely by forbearing to enforce a

debt.

An actual forbearance which is not induced by the express or implied re-

quest of the debtor, is nota consideration.
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f- Performance of An Existing Duty:
Performance of an existing duty or the promise to do so, has always
been a good consideration.
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- If the Duty Imposed by Law: The general rule is that, a person cannot

enforce a promise made to him in return for his performance of or promise

to perform a duty imposed by law, thus, a public officer cannot enforce a

promise to pay him money for doing his duty as such.
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- Duty Imposed By Contract With Promisor: A party provides no conis-
deration by only doing what he was already bound to do, but a person

does provide consideration by doing or promising to do more than he

was bound by the original contract to do.
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- Duty Imposed By Contract With A Third Party: A performance other

than simple payment of debt can be a good consideration, even though it

was already due under a contract with a third party.
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Proper safeguards for cases in which the new promise was obtained by

improper pressure, are available, e.g., an employee threatens his employ-

ers' client to abandon a job unless the lattee promises him a bonus.
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Introduction:

A contract may be rescinded or varied by subsequent agreement.
The object of rescission is to release the parties from the contract,
mean time, the object of variation is to alter some term of the
contract.
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Rescission:

1 -Consideration:
An agreement to rescind a contract will generate its own consideration
whenever each party has outstanding rights under the contract against
the other. This is true where the contract is wholly executory and nei-

ther party is in breach.
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Thus, a contract for the sale of goods to be delivered and paid for on a fu-
ture day can be rescinded by mutual consent at any time before the day

fixed tor performance.

59



ENGLISH LEGAL TERMS OF CONTRACT |
WIS Y S9dall B A glal) Clmblasall |

last e 13 a0 (2 Loluoss e flls Liad paugas Sl pilial g Tade Old 1
ccnalall dabl gay duail! sastl agddl b

A contract can also be rescinded by agreement after both parties have
broken it. Mean wihe a partly executed contract can be rescinded by
agreement as long as there are outstanding obligations on both sides,
thus, a lease that has run for 3 years only can be rescinded by agree-
ment.
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In all the above cases there is consideration for the rescission, in which

each party gives up his right against the other under the original contract.
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Other cases where an agreement rescinding a contract may not generate
its own consideration, and so be invalid unless it is supported by separate
consideration.
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2 -Form:
At common law, a deed could only be rescinded by deed, but this rule
did not apply in equity, which, now prevails.
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A contract can be rescinded orally even though it is by law required to
be, or evidenced, in writing.
This contract for the disposition of an interest in la"d: Which must be

evidenced in writing, can be rescinded orally; byt if the rescinding

agreement is it self a contract for the disposition of a0 interest in land,

then it cannot be enforced.
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Variation:

1- Consideration:

A variation of a contract may, in the first place, amPunt 10 & rescission

of the old contract followed by the making of a néW one. In such a

case, if there is consideration for the rescission, the'® is also consider-

ation for the new contract, i.e., the same considera!ion Which existed

tutlng one.
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for the old agreement is imported in the new Substi
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The distinction between a variation amounting to a rescission followed by

the making of a new contract and a simple variation is one of degree.

The English Courts are more ready to construe a variation as a rescission

where the original agreement is wholly executory.
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A simple variation may generate its own consideration if it can benefit ei-
ther party, e.g., if a contract of sale was varied by altering the currency in
which payment was to be made, or by altering the date on which notice of
termination could be given. But, a variation does not generate its own
consideration if it can confer a legal benefit on only one party, thus, a
promise to pay extra under a subsisting contract, is not binding, unless it
is supported by some separate consideration, this may be provided by
further variation in the contract which may benefit the other party.
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A veriation which is not supported by consideration has no contractual ef-
fect, but it may have an effect as a waiver.
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2- Form:

In Equity, a deed can be varied (just as it can be rescinded) by an in-
strument not under seal, and to be effective, it has to satisfy the requi-
sites of a binding contract, i.e., to be supported by consideration, in-
tended to be legally binding and in the form (if any) required by law.
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An oral variation of a contract, which had to be evidenced in writinng,
could be regarded as a rescission of the old contract followed by making
of a new contract affecting the same subject-matter, i.e., the old contract
is effectively rescinded but the new one could not be enforced for want to
writing. Alternatively; the parties have simply tried to vary a term or to
add on to the original contract, if so the original contract remained in
force, but the variation being oral has no effect, and in this sense a con-
tract which had to be evidenced in writing could not be varied orally.
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Whether a subsequent agreement is a rescission or a variation, depends
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on the extent to which it departs from the original agreement. It is a res-
cission if it alters the original agreement in some essential way, but if it
does not go to the very root of the original contract, then it is only a varia-
tion.
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The distinction is one of degree, thus, where a contract dispute arising from
a sale was orally comprised, and the buyer and seller agree orally that the
buyer should have extra time to pay, and that he should have an option
whether he would take the goods not yet delivered; would be a rescission
as it dealt with an essential matter - the quantity of goods to be delivered.
On the other hand alteration in the place and time of delivery is considered
variation only, so that the ariginal agreement - Could stillbe enforced.
by hagdld wde oo (e AL Apude dolia OB 1Ay (Huiddl) Ay Lo dalay juailly
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Must come in Preuions Page affen (so) that the original agreement could
still be enforced.
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3- Waiver:

The word waiver is used in many different senses.
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1- It means variation of the Contract, i.e., an entire abandonment and dis-
solution of the Contract.

ST uad! Joeug Ay of T cadadl JUay) s =)
2- It means variation of the Contract which is in writing and cannot be var-
ied orally.

.L&&ﬁoyﬁbﬂ@yk_gﬂb—m“ M‘ﬁ_}:&ghij—\’

3- It means Forbearance, i.e., refraining from enforcing, or a variation

which is not contractually binding for want of writing consideration or con-

tractual intention. Such a variation has the following legal effects:
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a- The party for whose benefit the forbearance was granted cannot refuse

to accept the varied performance, e.g., a seller at the request of the buyer

delivers late, the buyer cannot refuse to accept on the ground that deliv-

ery was not according with the original contract.
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b- If the varied performance is actually made and accepted, neither party

can claim damages on the ground that performance was not in accor-

65



ENGLISH LEGAL TERMS OF CONTRACT |
W55 Y1 3paall B A elal Olsdlasal |

dance with the original contract - i.e., no damages can be claimed in the
above example, but if the contract is not performed at all, damages are
assessed on the footing that breach took place at the end of the extended
period.
dellaioly Guds (LY Bylall () Jusidl el JuBg Lilad jeadl Juddll B @ Of -
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c- Forbearance is granted for the benefit of one party, but the other refus-

es to perform or to accept performance in accordance with it.
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The distinction between forbearance and a variation is dependent on the

intention of the parties thus, a statement is forbearance if the party mak-

ing it intends to reserve a power to retract, and it is variation if he intends

permanently to abandon his rights under the contract.
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4- Part Payment of A Debt:

The general rule is that, a creditor is not bound by an undertaking to ac-
cept part payment in full settiement of a debt.

el 5t Al -
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An Occrued debt can only be discharged by accord and satisfaction.
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A promise by the debtor to pay part of the debt provides no consideration

for the accord, as It is merely a promise to perform part of an existing duty

owed to the creditor.
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And the actual part payment is no satisfaction, since the payment of a
lesser sum on the day in satisfaction of a greater sum, cannot be any sat-
isfaction for the whole.
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But the above rule does not imply where the creditors claim is unliquidat-
ed or disputed in good faith, since the value of the creditors right is doubt-
ful, and the court will not investigate the adequacy of the consideration.
Oy dole maloes gl 5y pud Ll OSH ooy a Budals W 55580l saelall STy
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Payment of the smaller sum at the creditors request before the due day,
is good consideration for a promise to forgo the balance, for it is a benefit
to the creditor to be paid before he was entitled to payment, and a corre-
sponding detriment to the debtor to pay early.
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The same applies mutates mutandis where payment of smaller sums
made at the request of the creditor at a place different from that originally
fixed for payment, or in a different currency, or payment of chattel is good
consideration for a promise to forgo the balance - because a gift of a
horse hawk or robe, etc.. in satisfaction is good.
» JBT Likie a8 o oo oW1 i uiaial) JotaS s a3b Lo ps aggrall udh Balaig
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In fact, any other act, which the debtor was not previously bound by his
contract with the creditor to do, may likewise constitute consideration.
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There are other cases, which may give rise to difficulties to which different
rules apply as in the cases of payment by third party, composition agree-
ment, Equitable, release, and equitable forbearance.
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Special Cases:
1 dua 21 O Lot

1- Contract Binding One Party:
An infant could enforce a promise though the only consideration for it
was his own promise that did not bind him by reason of his infancy,
and the same applies to mental patients.
119 B al de WLl 3 gaali - )
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On the otherhand, a person could not enforce an executory contract if the

sole or main consideration for it was a promise given by him that was ille-

gal.
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E.g., for restraint of trade, nor can a corporation enforce an executory

contract, which should have been but was not, made under its common

seal.
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In other cases, where the performance of the contract cured the defect of
lack of consideration, where a victim of fraud, misrepresentation, duress
or undue influence brings an action on the contract, and by doing so he
affirms the contract and makes it binding on himself, but where the prom-
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ise of one party is illegal, even its performance does not entitle the person
giving him the right to sue, because the law must not give him any incen-

tive to perform the illegal promise.
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2- Unilateral Contract:
If the promisee has begun his act but not yet completed such required
act or forbearance, the promisor can still withdraw at this stage where
is said to be no consideration for the promise, since the promisee is not
bound to complete the performance.
351,231 AZall -Y
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The question whether forbearance has actually begun is purely one of
fact, and it has actually begun is purely one of fact. and it has been
argued that it actual forbearance to sue can be good consideration, it
must be possible in principle to tell when forbearance oegins.
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3- Irrevocable Credit:
When goods are sold to a foreign buyer, the contract often provides for
payment by irrevocable credit.
tadid] (LG pils (fgomad! -V
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The buyer instructs his bank to open an irrevocable credit in favour of the seller.
U Gl 3,00 s 5ud Mgt s o 4y adkely 5Lad! pdayg

The bank then notifies the seller that the credit has been opened in his fa-
vour, and that it will be paid when he (the seller) tenders the shipping doc-
uments to the bank. The Bank is generally bound by this arrangement
and is not entitled to withdraw, simply because the shipping documents
have not yet been tendered.
2L el Latie paad Cayan elf3 )Ty dmtlial slamie W1 piay Sl (o cligdl (il
4 G2 Vg ol Alloy @5k wlidl Old dale 5)5wany Llidl A Gl Olufis
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It is therefore very doubtful whether, there is consideration moving from
the seller for the bank's promise to him, but one possible solution is to say
that the bank makes an offer of a unilateral contract for which the seller
provides consideration by performing his contract with the buyer. As in
the case of other unilateral contracts, steps taken in the performance
would be enough, e.g., beginning to manufacture the goods. If the seller
already had the goods one could find consideration in his forbearing to
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make other attempts to dispose of them. Alternatively, the seller might

provide consideration by forbearing to sue the buyer for the price.
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But the Banker would not, on this view, be bound before the seller had

acted or forborne, in some such way.
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The commercial view is that the banker is bound as soon as the seller is
notified of the credit and if this represents the law, then it constitutes a
clear exception to the doctrine of consideration.
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4- Promise to Keep Offer Open:
A bare promise to keep an offer open is not binding, as there is no con-
sideration for it, and a person who wants an option must pay for it, of
course he may pay for it by a counter promise, e.g., that he will make
efforts to raise the money to enable him to accept the offer.
1lom 90 (4 padl o Lasly Ue gdt -¢
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A promise to keep the offer open can also become binding as a unilateral
contract, thus, a seller may promise to keep an offer open for a fixed peri-
od if the buyer can raise the necessary money; the buyer makes effort in
that direction (without actually promising to do so) it is arguable that he
has by part performance accepted the seller's offer of a unilateral contract
to keep the principal offer open.
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In the case of certain international sales, the rules have been expressly
abolished by legizlation, limiting the period of irrevocability could unrea-
sonably prejudice the offerer ULFIS Art. 5(2) Uniform Law on the Interna-
tional Sale of Goods + UCCS S-2-205.
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5- Auction Sales Without Reserve:
Where goods are, put up for auction without reserve, there is no con-
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tract of sale if auctioneer refuses to knock the goods down to the high-

est bidder: but the auctioneer is liable to the highest bidder on a separ-

ate contract that the sale will be without reserve.
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The bidder suffers a detriment by bidding for, he runs the risk of being

bound by a contract of sale, and the auctioneer benefits as the bidding is

driven up.
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Once the bidding has started then it is considered right to hold the auc-
tioneer liable. If he was not liable, the statement that the sale was without
reserve, which may induce person to bid, would not benefit bidders at all.
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Goods put in for sale by auction, are either sold with a reserve price, or
without. If advertised with a reserve price, there is no contract if the auc-

tioneer mistakenly accept, a bid lower than the reserve price and the item
can be withdrawn.
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6- Novation of Partnership Debt:
When the composition of a partnership changes, it is usual to arrange
that the debt owed by existing partners is transferred by novation to the
new partners.
1AS| g} (9 3 Al -
| PR AT U B DS JPN [ JOVRT P SV IR PN UROE Do LA PO/ PET U SO RS

NN A CGWA g | BN VRESA | SR AV T FPe

Novation is a contract between debtor, creditor, and a third party that the

debt owed by debtor to creditor shall henceforth be owed by the third par-

ty.
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It is not an assignment because the consent of the debtor is necessary,
and because the original debt is not strictly transferred, also the third par-
ty's right against (the debtor) is based on the new agreement between
him and the debtor. Thus, the third party will fail if no consideration
moves from him for the debtor's promise to pay him.
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EX: (A) owes (B) $100; (C) owes (A) $100.
(C) agrees to pay $100 to (B) in return for (A)'s promise to release him.
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(B) agrees to release (A) in return for (C)'s promise of $100.
(B) agrees to release (A) in return for (C)'s promise to pay off (A)'s debt
to (B).

() 1 (1) 023 goms () 43 Jilia () 2ad M3 e 33132 ()

OLD CONTRACT (C)-$100-(A) (A)-$100-(B)
NEW CONTRACT (C)-100-(B).
(@) —¥55100 =T (1) = ;955100 - (L) @eutall ol
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All are parties to the agreement and all the 3 give consideration. The first
contract are discharged and a new one is created.
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7- Gratuitous Bailments:

A gratuitous bailment may be for the benefit of the bailee or, for the
benefit of the bailor.
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a- Benefit of the Bailee:

In this case there is a detriment to the bailor from his parting with

possession for even a short time, while the bailee may think he has
some benefit.
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b- Benefit of the Bailor:
The duty to look after the thing does not arise under contract but is
only imposed by law, and the bailee is under no obligation before
he actually receives the thing. Howevere, if he promised to do any-
thing, which went beyond the duty imposed by law, (ex., to keep the
property in repair), he would only be bound by this promise if he
provided some consideration for it apart from the delivery of the
chattel.
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8- Gratuitous Services:
A person may agree to render services to another without requiring any

direct financial reward.
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in some cases, the indirect benefit which he obtains from the arrange-

ment may be regarded as consideration, and so make him contractually li-
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But even if there is no consideration, the person rendering the service
may be liable in tort for negligence. Thus, a banker giving a negligent ref-
erence or an accountant giving a negligent report on the financial posi-
tion of a company, could be liable on this ground. In such actions in tort,
consideration is irrelevant. But it is still an advantage for the plaintiff to
show there was consideration for the promise to render the service. For
in that case he will have remedy for nonfeasance as well as for misfea-
sance.
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Thus, if (A) gratuitously promises to insure (B)'s property and does not do,

so at all he is not liable in contract as was decided in the New York case

of Thorne V Deas (4 Johns 84 1809.
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9- Promises Under Seal:
Consideration is not necessary for the validity of a promise in a deed un-
der seal. The binding force of such a promise does not depend on con-
tract at all, thus, it can take effect, although the person in whose favour it
was made did not know of it. A deed takes effect when it is signed,
sealed & delivered.
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Delivery did not mean transfer of possession, but conduct indicating that
the person who has executed the deed intends to be bound by it. This
was done by giving the deed to the beneficiary or to a third person to hold
for him, but it was perfectly possible for the grantor to "deliver” the deed
and yet keep possession of it.
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A deed was delivered either unconditionally so as to take effect at once or
on some conditions not expressed in the deed. Thus, a man may deliver
a deed in favour of his daughter with the intention that it should only take
effect on her marriage, the deed is then said to be delivered as “an es-
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Introduction:

An agreement which is supported by consideration is not binding as
a contract if it was made without any intention of creating legal

relation.

PP
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A statement inducing a contract may be so vague, or so clearly one of
opinion that the law refuses to give it any conrtactual effect. It is a ques-
tion of fact in each case, whether the statement was only indiscriminate
praise or an assertion of specific varifiable facts.
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Even a statement that is perfectly precise may nevertheless not be bind-

ing, if the court considers that it was not seriously meant.
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Other Statements Inducing A Contract:
A statement made to induce, a person to contract, is sometimes a "mere

representation" and some.imes a term of the contract.
NP PP PP e (WP
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The distinction between these categories turns on the intention with which

the statement was made.
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In most cases on the subject, the sole question is as to the contents of a
contract that is admitted to exist; but sometimes the test of intention deter-

mines the very existence of the contract itself.
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This happens when a statement inducing a principal contract and for
some reason cannot take effect as one of its terms, but only as a collater-
al contract.
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Intention Expressly Negatived:

The intention to be legally bound may be negatived by an express provi-

sion in the agreement; two types of provision which do have this effect,
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may be contrasted with a third that does not.
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1- Honour Clauses:
The clear expression that the statement is a definite expression and
record of the Purpose and intention of the parties concerned to which
they honourably pledge themselves; and not as a formal or legal agree-
ment is not a binding contract, as it is not intended to have a legal ef-
fect.
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2- Agreement Subject to Contract:
An agreement "subject to contract” is not a binding contract, the parties
are taken to have expressly provided that they shall not be bound until
formal contract giving effect to their agreement are exchanged.
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3- "Ex Gratia" Compromise:
The word ex gratia payment do not negative contractual intention,

They simply mean "that the party agreeing to pay does not admit any
pre-existing liability on his part”.
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Social and Domestic Arrangements:
Many social arrangements do not amount to contracts because they are
not intended to be legally binding. Accepting an invitation to dinner does
not give rise to a contract.
(Aol 231 g ey B 01
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A winner of a competition held by a golf club could not sue for his prize

because no one concerned with that competition ever intended that there

should be any legal results flowing from the conditions posted and the ac-

ceptance by the competitor of those conditions.
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Agreement of social and domestic arrangements are outside the reaim of
contracts altogether, but it is perfectly possible for a husband and wife to
make a binding contract, ex., a husband can be his wife's tenant. Binding
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separation agreements are often made when husband and wife agree to
live apart, and where a man before marriage promised his future wife to
leave her a house, then if she married him she would be able to enforce
the promise although it was made informally and in affectionate terms.
o 0519 el 3gaall Jloma Gllad 75l o duclaia Pl (Aubilall) 2ula¥l clalayl
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Again a promise by a parent to pay a child an allowance during study is
not normally a contract, though it may become one if, for example, it is
part of a bargain made to induce the child to give up some occupation so
as to enter on some particular course of study. Similarly, there is not nor-
mally a contract where a mother agrees to nurse her child who had fallen
ill or been injured even though she has to give up her work to do so.
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When adult memebres of a family (other than husband and wife) share a

common household, the financial terms on which they do so may well be

intended to have contractual effect.
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And; an agreement between persons who share a common household
may be a contract if it has nothing to do with the routine management of

——

the household.
Sladt 4y,

Agreements Giving Wide Discretion To One Party:
An agreement may consist of mutual promises one of which gives a very
wide discretion to one party. In such a case, the discretionary promise
may be too vague to constitute consideration for the other party's promise
which may therefore be unenforceable; but if the other party has actually
performed (so that there can be no question that he has provided consid-
eration) the further question may arise whether the discretionary promise
can be enforced and this raises an issue of contractual intention.
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Thus, when a plaintiff agreed to do work for a committee who resolved
that he should receive "such remuneration .. as should be deemed right’,
and the plaintiff claimed reasonable remuneration for work done failed.
The Court resolved that the promise was merely an engagement of hon-
our, although this has been supersded but it would still apply if the word-
ing made it clear that the promise was not intended to be legally binding.
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An agreement may give one party a discretion to rescind and that party
will not be bound, if his promise means "I will only perform if | do not
change my mind". But the power to rescind may only be inserted to safe-
guard in certain eventualities, which are not exhaustively stated, for exam-
ple, where a contract for the sale of land entitles the vendor to rescind if
the purchaser persists in some requisition or objection and of which the
vendor is "unable or unwilling to satisfy". In such a case, there is a con-
tract and the court will control the exercise of the power to rescind by in-
sisting that the vendor must not rescind arbitrarily or capriciously or unrea-
sonably, and much less can be an act in bad faith.
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Other Cases:
The cases in which there is no intention to create legal relations cannot be

exhaustively classified. Many factors may negative contractual intention.
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Thus, an arrangement, which is believed simply to give effect to pre-

existing right, is not a contract because the parties had no intention to en-

ter into a new contract.
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It has been held that a husband's promise to let his deserted wife in the
matrimonial home was too vague and not binding because it was not in-
tended by him or understood by her to have any contractual basis or ef-
fect. The promise was too vague, it did not state for how long or on what
terms the wife could stay in the house.
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In another case, it was ruled that letters of intent were not contractually

binding.
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Introduction:
A legal system is said to require that a contract shall be made in a
certain form if it lays down the manner in which the conclusion of
the contract is to be marked or recorded in order to make it binding.
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Such formal requirements may consist of a seal, writing, some spoken

formula, a handshake, or giving of a ring or various other devices.
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The word "form” is reserved for requirements which have nothing to do
with the actual terms or contents of an agreement.
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Form may be sufficient to make a contract binding. But where Form is a
necessary requirement that must be satisfied, (granted that there is agree-
ment, consideration and contractual intention), before the contract is fully

binding.
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Such requirement may serve one of several purposes:
(g dae Ll ansey cdlall laay
- It promotes certainty
-onadl 2 Baliy-
- It has a cautionary effect
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- It has a protective effect that is related to, but separate from, the first two
purposes E.g, employee must be informed, in writing, of the terms of his
employment, and Hire Purchase Agreements.
(el Gl Jlieg Lagie Jaraa 531 ally S05 35080l ol ,2 9 e 3Be g3 Gl 5T 4 -
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- It has a channelling function - to distinguish one type of transaction from

another.
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All formal requirements depend on statutes that deal with specific type of

contract. Some of these must be made under seal, some must be made

in writing and others must be evidenced by a note or memorandum in writ-

ing.

sama pols g ois A @3 Silay sl Gle aaiad JSAN Gaid Gl oldlaatl cdal ol
3,80y 9l LliS L8] g 53 Vg S o 3y nead c3g3all 0

Contracts Must be Under Seal:

A lease for more than 3 years used to be by statute be under seal, if it

was not under seal; it was void for the purpose to ceeate a legal estate.
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But it operated in equity as an agreement for a lease which could be spe-
cifically enforced if it was evidenced in writing or supported by sufficient
acts of past performance, thus between the parties to the lease lack of a
seal was not fatal. But, unless the tenant happens to have registered the
unsealed lease as a land charge, a third party to which the landlord has
sold the land. Could have turned hin out. The requirement of the Seal has
now been replaced by signature of the parties
and 2 witnesses since 1989 (see page 59).
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Contracts Which Must be in Writing:
These include Bills of Exchange, promissory notes, bills of sale, and cer-
tain other agreements, that are not properly executed unless certain for-
malities are complied with.
gliS weri gt 3gaal!
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The effect of not complying with the statutory requirement varies from
case to case; a bill of sale for example is void unless it is in writing in the

statutory form.
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Contracts Which Must be Evidenced in Writing:
Some statutes do not require contracts to be made in writing but only to
be evidenced by a written document. A policy of marine insurance for
example is inadmissible in evidence unless it is embodied in a marine
policy signed by the insurer and containing particulars specified by stat-
utes. This is not a requirement of the making or validity of such a con-
tract; it is enough if the policy is executed after the making of the con-
tract.
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The Statute of Frauds 1677 applied the requirement of "note or memoran-
dum" to six classes of contract, but many of its relevant provisions were
repealed in 1954 but a written note or memorandum is still necessary for
the enforcement of contracts of guarantee and of contract for the sale or
other disposition of an interest in land.
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Contracts Of Guarantee:
Section 4 of the Statutes of Frauds provides "No action shall be
brought ... whereby to charge the defendant upon any special promise
to answer for the debt, default or miscarriage of another person" un-
less there is written evidence of the promise. This provision applies
whether the liability guaranteed is conractual or tortious. But, it does
not apply in three situations.
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1- Promise to Creditor:
The statute only applies where a third person promises the creditor
to pay the debt. It does not apply where a third party's promise is
made to the debtor.
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2- Indemnity:
The statute applies to a guarantee but not to an indemnity. A guar-
antee is a promise to pay another's debt if he fails to pay.
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An Indemnity, is a promise to indemnify the creditor against loss arising

out of the principal contract.

e Al 35l e angatl] G5l I idis gy ey e® Auialuiatll DL L
PP [IRVH]

In the case of the guarantee, the liability of the principal debtor is primary

and that of the guarantor only secondary, thus, if for some reasons the

principal debtor is not liable, the guarantor is not liable either.
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While a promise to indemnify creates primary liability which arises even

though the promisee has no enforceable rights under the principal con-

tract.
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It follows from the nature of a guarantee that there can be no guarantee if
there never was a principal debtor.
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3-Guarantee part of larger transaction:
There are two types of contracts
Del credere agent is one who introduces buyers to selleres for a co-

maussim, and guarantees any liability that may arise under the con-
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tract that results from his introduction and no requirement of writing

is essential on the grounds of public policy.
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Guarantees given by the owners of these goods. Here the requirements
of writing do not apply.
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Introduction:
Having established that the contract satisfies the requirement of va-
lidity.
140:20
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There is agreement supported by consideration.
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Iltis in the necessary form (where it is required), the next stage is to deter-

mine the scope of parties’ obligations.
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The first step is to decide whether any statement - oral or written - forms

part of the agreement or precedes its formation.
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Where a statement induces a contract it may be construed as representa-

tion, sometimes termed "mere" representation to distinguish it from terms

which from part of the contract.
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This "mere" representation has a legal effect which was discussed earlier

The nature and extent of the obligations requires the determination of the

following:

Terms of the contract.

The relative importance of those terms.

A breach of a term underlines a basic contractual obligation is of funda-

mental importance in determining the remedy available to the innocent

party.
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The manner in which the term formed part of the contract.
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Terms and Representation:
Statement made before or at the time of the conclusion of the contract
which may be oral or in writing, and the remedies to a party who has suf-

fered as a result of a false statement, will depend on how the law con-
strues the statement.
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A promise amounting to a term of the contract which if unfulfilled will allow

a remedy for a breach. The court will ascertain the intention of the parties

and if intended to be a term or representation.

Using the following criteria:
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The importance of the statement; it should be of such importance that if it

had not been made, the injured party would have not entered into the con-

tract at all.

OB rrasll Gl 5830 @ Ol oz Aaaal 13 5Se o cama 3 1 (BN) et Aeal
LMY Lle (3Ll ddil macg () kil CBylall

Did the party making the statement have special knowledge as against

the other party, i.e., the relative capability of the parties to the truth?

x5yl g1 3T Caydall pe )lae AaISH 48l & peeanld Ul caylall ol S
LAadsd) 38 el o)) 351SeY)

Was the contract reduced to writing subsequent to the statement, and the

writing contract does not incorporate the statement?
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The lapse of time between the statement and the conclusion of the con-
tract - but this is not decisive; but relevant.
L e 13 Sty ailadl eVl clls o glg wdall slaaily sueadll Bl (o <3l 595

Collateral Contract:
If a promise is not a term of the principal contract, it is possible that it may
be enforced as a collateral contract - which is an innovation to circumvent
the parol evidence rule and the privity of the contract.
xéﬁfmm’
o g ol 1y . ggl A2aS diplas ISV 18 ensipdl aBall 3 Loy e gll 60 o o
(akasl 1) 3BMall SuaclBy Augaid! lEW! delsd e palxill ga (Hslall ,2) Slilaxaoy!
Lasglall

Thus there may be a contract the consideration for which is the making of
some other contract, e.g., if you make such and such contract | will give
you $100, is in every sense of the word a complete legal contract, it is col-
lateral to the main contract "the such and such contract".
@ade ol el J93T ol Jlie Ay ABLEN sy deg dinge )5Sy wae L of Sall (et
e 3alS iae JS) Gling aagll s Jiag )¥gs Bla clidacl Cagu 3o La luic
coddnion (G eyl aGall Go3l5 dGe gag MalSie

But, each has an independent existence and they do not differ in respect

of their possessing to the full the character and status of a contract.

bl lawll oKL g LagisS 2 platisey ¥, A LegINGT il (audadt cpe JSI S
Laguslall ISty
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Where a person gives a promise or an assurance to another intending
that he should act on it by entering into a contract, and he does act on it
by entering into a contract, then he would hold that promise binding thus
oral promises have been held binding in spite of the written exempting
conditions.
g2 dlliy ile a4y ey Lo Ll o A ) OF uSh T lacy pan s we Lonicy
Iy Ol uandy igilall ol saall ulls fia B Josadl 2 Mie (e &l Wl agdig ude
dp0 el Sl Lt (o & L Aajle o Auga &l 3se gl OB dde g 4J ajle eyl
- AGall B 539 ol

Coliateral warranty can be implied as well as expressed. also it can be
applied when the main contract is between plaintiff and a third party, and
hire purchase cases, where the dealer first sells the article to a finance
company, and then customer enters units a contract with this finance
company, on the faith of statement made to him by the dealer about the
article - the statements "of the dealer" may amount to a collateral promise
enforceable against the dealer.
Lantic: I3 Baslal ey iall (o3 Al puo [ysSika ol pannn Goilifl agaill (9 o oSasg
daiauca il eyl GV 2 05S0 Of rSay LaS L By lally SLAS 0ny adall (39S
SlalS e Dolatel g lall psdy o5 algell AS,iall M debiadl pun aSL a g Laaie
JSES 1B S Cais gy cilelS Gle (Algal) A5, ae dde B 93 uIh dcbiad] e BLI
(Josed! Byl Gualg) bl i dddal (San Ligilh Tade

Conditions:
The ways in which the obligations under a contract are construed are vari-

ous.
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The most important distinction is between contractual obligations, which

entitle an innocent party to repudiate a contract in the event of a breach,

and those, which merely enable a person to claim damages.

O il e Aal) @bt Caylall 5SS Al Bpadall Sl 3N G jeaddl 9 :lgaaly

g3 A a3tV ells gy aiall ;59 Caydall 3,5 Al o dy da 3yl aa )
dazs Oliaysaill atall

The classic division is between a "conditions" a breach of which gives the

innocent party an option to repudiate and between 'warranties’ a breach of

which does not.

O el G2 Dl 4l @bl Coydall miad "dagy &7 o g (guudaall Caiua

Ul b Bpuaall dilelpal] e atly Caylall lIid o ¥ (Sugad oy oy ilal
RYMHES

The word 'indemnity’ is also used to mean a contractual promise or term,

so it is important to have in mind the particular use to which the word be-

ing put.

aits 1o Lad” o "Lude faey' 5 Of oS “uganll o padl” T W(leall) AaS o LS
(Al o Jlesi] A8 yaa lSas 2uaa¥l s

o Of s aall 0l Ttlass oy s as )3T e Ll ol (do ) 2alS Ll

. CSLB}" G| Eigus aay Wi 4.5*]434.._4_;331_9? 4 gaaa

The word 'condition' also has another meaning; It may mean a stipulation
that a contract should be brought to an end or should not be enforceable
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except on the happening of a given event, the condition is then called con-
dition subsequent .

In addition to the classic division between conditions and warranties there
is a third class of term called an intermediate or inominate term (the
names are interchangeable), this is usually thought to be differer.t from a
condition because it is not necessarily certain at the onset whether the
term will enable a person to repudiate in the event of its breach.
oo el Caieo lilia A dlama W dog il do sl s Sualil] Caiantl 1 28l
relSI Jleatol (Sasg) dasgid) (aill of ol (Sall pae paills Loy Le 525 pall!
A yaa cpo Beell pe Cod doyidl e calizey 4l iall 1ag) ageally (G2 ¥1 e LS
e 45,391 Capdall IS Wl o daedl e SAaall le oyl 3503

When a term is a condition?
Frequently, the terms of a contract are not conveniently labelled by the
parties as condition and warranty.
§ Uy paill )5Sy (e
($en 9T) ey doyis 5T oy 98 U Ludapal L 3p3all G925 ¥ plan W1 (2T 8

Even if the parties do employ such labels it does not follow hat; their use

may be conclusive as to what may constitute a condition or warranty.

Gy Jia Ob e ¥ Glld pla (eassde B cauiadll 05 Jie Bl Jeaiw! §f iy
g Uop of Loyt (39S 3 W e ol 58 Jlaain¥!

E.g., if the words "it is warranted that..." are used, it will not follow that
breach of the term and will not be a breach of condition if the parties have
not expressed themselves on the issue of what is to be a condition ena-

bling repudiation for breach and what is not.
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The court has to decide this formidable task,
gabal Ll dsncall Fagll 5,35 o LaSomtl Lo oy

By seeking to distinguish - by deciding upon the importance of the term to

the contract as a whole, and from that decision inferring the interntion of

the parties.

3 cpog = JSS waadl I A dop Sl e Agenl Loy ydis - Sooedll I Lgigad a0
b 4] us Le zliia LeiSes )3l

The intention of the parties to be ascertained at the time of entry into the
agreement.
coday ualy 4515 udall slaal] By B dule OIS Lo )y LB b Caus Ll

1- Warranties:

The word warranty is used in multiplicity of senses. But, the introduction of
the new category of 'intermediate' have reduced the number of occas-
sions when a term will be classified as warranty in the sense that the
breach of it by one party does not entitle the other to treat his obligations

as discharged almost to a vanishing point except when a term has been
specifically so classed by statute.

1ddgacd Jog ! -\
pladia] oS5 (lall o waaadl lad Lellanion] Sa (Sargadll) Gue sl do il AalS ()
42 (aiall of) asadl jal Gaill of (dacgill do 2t} ocully do ) po dis Caico
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2- Innominate Terms:
There are many contractual undertakings of a more complex character
which cannot be categorised as being conditions or warranties.

1ddiuall jul Jogpdidt - Y
dogyis of dogyiS Lguipiuad (Sas ¥ 3uGall Aol iy Ludlaall cilugadl cpe |,aS o

LAage

It can be said of such undertakings that some breaches will, and others
will not, give rise to an event which will deprive the party in default of sub-
stantially the whole benefit, which was intended he should obtain from the
contract, and the legal consequences of a breach of such undertaking -
unless provided for expressly in the contract - depend upon the nature of
the event to which the breach give rise and do not follow automatically
from a prior classification of the undertaking as a condition or warranty.
a3 Bslo A Lgia ¢ jmms AV G250 43 bl 3ai¥ ol e o Jgall (Sall (e
3Ll pSly ABLEY ade lyg cpa 3agaill LIS 5SLAN (pa feja Lgy S50 dall
IS el 235 3 yday aall fs 131 91 - clal3aidl wlls fiy JGSY! Sle 35,50
RS il (g W LY GAE) o U Balodl Aauids e aatey —5Lae¥l Hlad
Aagad dogyd gl Aubs pi lugad 435S0 el agaidl Wl apiual (e dpai

Thus, a breach of an innominate term will enable the party, not in default,
to treat the contract as repudiated only if the other party has rendered his

obligations impossible of performance. Or, the party in default has been
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deprieved of substantially the whole benefit, which was intended he

should obtain from the contract.

slied (e aBally Jies @ 31 Caplatl oS3 iieall il Gapuaill Gan] Al Ol dle

Cayball oF o1 Gl 2B o lel 33 e s VY Caplall Juals o) alelSs (a3 a3 uall

a3 puadll B dall o of daleminall 55a¥t (ra del3as] Gasdad Jammy ddpiad Aomys Hus Yl
el (e 3L gl uSlgadl Ay,5ST (e dusdi s

Express Terms:
The parties communicate to each other by the form of words which are to
be part of the contract between them. But frequently, the parties become
at cross purposes about the mearing of the words to be used, and particu-
larly in relation to the written contracts where rules of evidence have been
developed to enable one or other party to show what the words in the con-
tract in fact mean; these rules can be shortly stated.
1A pall ya gl
Lo 1,085 Lagin uBall e oo LeSLalS (165 Busin Jax oy e BLLYI Jluad] 65
LS e Loguas g Logio JSU dilidea s Ll i ibelSy mguudil Bl juas o Sy
2L laa sbin] ore oY (e BT LAY aelsd Lan ciSa daly Lagin aadll
tANIS Hlatialy welgall oia HS5 (Sasg Aall @ Uasiaull

The aim is to discover the intention of the parties.
ALY dade CALEIS] 44 Byl
The intention must be found in the document itself, (this is known as the
parol evidence rule).
salgll ld] suelly B jpu Lo 12m9) . 4613 i) M3 (po eemall el a5 o camg
(aaga
The popular meaning of the word is to be applied unless the context indi-
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cates otherwise.
poeall o (1S5 @LalSH ilas ol 53T ine callaty B! Bluw (S ¥l 3 V)
g el
Technical words are given their technical meaning. -
Al plas lass duaill oleisd)
The contract should be construed so as to avoid inconsistancy.
The court may look at cus-. Gulil!l ade g pogaidl G3Li% Cumes ddall Huinds oy
toms of particular field to interpret the contract.
Gl pedyd eV sy Ayl e W leann Y| 2 il B Gl duSxall
Mercantile contracts should be construed according to mercantile usage.
A -V P ERN DG 00 UUPROPY- & P P VYN |

The contract should be read as a whole.
aall IS el lac) cang
Where clauses are inconsistent or repugnent to each other. Effect should
be given to that part which is intended to carry the real intention of the
parties on a consideration of the contract as a whole.
) Gl eyl b Y Lgunay pa unBline of dyylinis poguall pan osS Ul 2
adall olhloel adall Calpled bl ] agll ] Jposd! dis suad Lo o LlianY
cdaexby
Where these are printed and written words, greater significance should be
placed on the written words as more likely to exhibit a true intention.
SASH 1 s adand] Buaa ¥l oo gl daiey §y3 Ty Zegalas SLLS dilia olS of
B Gauasl o il o el Lgigabl S8 adl dadey 2508

Where a general word is preceded by several words illustrating a class of

behaviour or meaning or intention, the general word shall be limited
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"EJUSDEM GENERIS" that is a similar category to the preceding words.
wdagll of Lanll of B puatll fpe Caie Gl sue OlalS (paunD dsle dlS clllia HlS o
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EX- The words "destroyed by fire, flood, storm, tempest, or other inevita-

ble accident" could not cover losses caused by acts or default of the par-

ties.

Jaiis ¥ ile! 3ye ¥ L3 sty oobylae ¥l algidl iobuasddl 3y yadls T ke
- sl B Jab ane ol Jad e 225l 5l

The rule of Contra Proferentum could only be applied if the warranty been
drafted specefically by and in favour of one party, and should if ambigu-
ous be construed in manner least favourable to that party and where con-
tracts are in a string exactly the same meaning must be given to clauses
in contract through out the chain.
el B2 luo 058 Do o @l oof Sas Ldaadad o)l (@il slias) ase Le suels L
Of oy yrend il LB Acaale apall cilS ofg B, LY daf dxlialy LB (e coaud U5
Loans pe 4xlliie sgdall il ooy - agadl Bieo o aatall Caylall dmbinn s puudy
Leie dde JS e aal Lgad o0l ol SlalSll olall yudi ola

Parol Evidence Rule:

In this rule, verbal evidence is not allowed to be given so as to add or to

subtract from, or in any manner to vary or qualify the written contract.

However, there are many exceptions to the rule, which are as follows:
gl 331gd 1 34s 8
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- To show that an implied term is inapplicable.
gl Lgiasay ¥ (2pal adle Ju5 o) @ rpuma e gt |pacis Ty of lustd -

- To show when the contract was made.
Gl Gl ey ol -
- To show the capacity of the party in which he acted.
calie gl b et Adal oyluad -
- To defend an action for specific performance.
(2l Gollall claglly ol o g0 o plaal) -
- To construe an ambiguous document.
ol uliwe paawadl -
- To show a collateral promise.

r 33 aey oludd -

Terms Implied by the Court:
There are two view points regarding the implications of such terms; one
view is that the implication may be either of fact or law.
1 SORY | ey d g p
055 0B Lo it yganian O SIaV sdog sl ells fre bl yaol 3 Al o5 4000 wlilia
Ludad of Lisil3

The other view considers that such implication is one of law for the count;

the two circumstances in which terms are implied.

115



ENGLISH LEGAL TERMS OF CONTRACT |
PRTCHYCRTPE PR T TICTPRDWALY

1dads AeSamll olainl s 58 Si9l3 (gesall s Jia ol jiad Lesle At 3 ,hdl L
140 lginalinae o Byglain seadl Wl Jie (5SS Il YLl La

Where the contract does not expressly deal with the matter but it creates
a relationship in which such a term is usually implied - in which case it

would be a matter of law.

Les s g ol la¥1 o 333 Gliey (SUg Lo yal e Al pio aiall pias ¥ Lasiic

------

Where the contract does not deal with a matter expressly but a term is

said to be intended by the parties - that intention is discovered by looking

at the words of the contract and their surrounding circumstances in which

case it would be a matter of fact.

C19S2g = 4Blagil e &l Jgage LYY of Jlay Ji Al jo aell Gb S Y Letic

Les il 590Vl waall Bivs 2 AleaTiall SLalSU ] Hdaitl o &l sl Cabacs]
H(Bulad 5T) Auadly Aliie 0555 2V Lo Al ol 2

Intention of the Parties:

The circumstances in which a term will be implied are where its inclusion
can be inferred from the agreement and the test applied that where the
parties were making their bargain an officious bystander were to suggest

some express provision for it in the agreement, they would suppress him
with a comment "Oh of course".

ubbml_u
Lol LBV (e Landie olyaot sy Lasie 39l oy Ity Low oy 1 YL
gt oLy Lagalaban b oliabity olnlall 35S, Laie 5o Jeatiows o301 ,Lia3 Yy
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The intention implied from the relationship between the parties is not nor-
mally extended by the Court. An example of such relationship is in the
case of landlord / tenant created by the tenancy demand the contractual
relation on the landlord to maintain the common parts of the building.
calylo¥! A3 e (ye 3Latuully 5 pasall CBluaYl puasi auad sale @Stadl Jolad ¥ oSUg
Slm¥l ade e A%aLN jaliwdly o 50 A3%e o 430l oia Jis Sle Jlisg ain
O Ll o 355811 ¢ W Bikuo g daloly asds o ya 3l e cllats 3019

Terms Implied by Custom:
Terms may be implied by custom or usage of a particular trade, business,
market or locality. The custom must be invariable and certain; a contract
may be construed as incorporating a relevant custom unless it is consis-

tent with the term of that contract.
1034801918 pal | s dukancal | gl
Lyl dac of diuna 3yl B Jloarow¥) gl Copall o Buiasiall dog il (465 O OS2
b5 saladl 885 ol amns WLl 08 B9 rae B Jxs 9l Bl (o Bguw (29
Sy g L2l gia (S5 @ 151 W ABMe @il dole Lieis 4ilgaals ade ruwdl (Sayg 3ST
. aaall

Terms Implied by Statute:
Certain statutes are implied into contracts such as contracts of hire
purchase, supply of goods and services - such as care, skills, and time of
performance.

zhyﬁw' A’i..h"
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Other statutes such as the sale of goods, there are implications about the

title, description, quality, and fitness for use.
Caogly ASUI Jgo Agiasie dogyds aud (1S3 pSLundl o 03ILB Jia 331 cnit il
el Jleaid oMoy duc silly
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MISREPRESENTATION
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INTRODUCTION:

The victim of misrepresentation has recourse to the Court for
rescission of the contract, OR - if fraud could be proven, damages in
the tort of deceit.

L./ *»

YRV
Bl SlBe W JIa 3 ARl L oSal ol 5o W e aggal

But the Misrepresentation Act 1967 improved the situation with regard to

the remedies available, in addition to widening the context of what consti-

tuted a misrepresentation.

Aalial ) puiald A lath J5loo st Bucailly Cadgll 3521967 alad LISI sles¥1 ¢4l (S
LS ele s ISy 3 Gaddl Rudy pass !

Certain oral statements are made prior to the conclusion of a contract,
which although not a term of a contract have some bearing on whether
that contract is or is not concluded. If such a statement turns out to be in-
correct, it follows that a serious loss could be sustained by the innocent
party.
pogai (po i L9 aue o el Sty il al sl Ji3 Aessinld) julad) pany p000
adieioadl yueaddl eIy oIS oo Y Al adadl eLaSl Al 5,85 B 5yblis 2BMe @il gl
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The consequences of the development in the law of misrepresentation

can be categorised as:
11530 Lyl I el N ol QIS eles¥l ol9d o pslandl 2505 o

- Fraudulent misrepresentation.
LAl lS abily -
- Negligent misrepresentation.
LIS adleal cibily -
- Innocent misrepresentation.
cAIS A% aileledt -
- Misrepresentation under the 1967 Act
1967 alat (y5ilall cecs 4318 ileles -

Representation is a statement made by one party to the contract to the

other, which although is not a term of the contract, nevertheless is a rea-

son that induced that other party to enter into the contract.

Gllg adall 3V 1 Caydal | aall Calylal sl (s (GupE) peand 58 Ll of sles¥ly
(313 wGall alpt olyg ol (5Ss uB 4SSy WGl cilio (B uBlal paiS J3u Y

In certain circumstances, the representation can be by conduct. If the

statement is untrue, it is misrepresentation.

s OUS o Dol 02 a9 Lol (5 o sles¥ it Sy Agall Cagylall (a2
L3S Bl JSin ailB Bl ué 8 puadl

For the untrue statement to constitute an actionable misrepresentation, it

must be one of fact - not opinion, intention, or law; and it must induce the
contract.
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Misrepresentation Must be of Facts:
An expression of opinion, the statement of a belief incapable of actual
proof will not allow a claim based on misrepresentation.
1dagod| a9 36 | e IS Sl gS gz
duise 692 AalBl s ¥ LS Lo jue slane! Blias Mg 1) e ) 3 yma o)
LIS bt el Sle

Except where a person giving the opinion was in a postion to know the

true facts, and it can be proved that the person concerned could not rea-

sonably have held such a view as a result, then the person's opinion will

be treated as facts:

ra2 G Giland) B A2 paey Al e gy B ) Ge puall pese il Glud! oIS of L
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The statement made about a product by sellers or advertisers, cannot for
most part be regarded as representation, except for more specific claim
ones that are purported to be supported by facts and figures.
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1- Statements or Promises as to the Future:
Representations as to the future will not attract liability in misrepresenta-
tion. A statement as to future’s intention will not be regarded as binding
on a person unless the statement is incorporated into a contract. The sit-
uation is diferent if the stated intention is not in fact held.

rdLGlut) 390 9319 OLLLYY -
Sl oleadls LIS cle sW1 olgic ot Adgbane (5SS Of oSas ¥ LuliFuedl libudl
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If a person knows that his promise which has induced another to enter

into a contract will not, in fact, be carried out then he will be liable.

58 533 Cydall e waall alyl B Lo oS 301 e s by B (e CByds LB pe ol
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The rigidity of the rule that statements of opinion or as to the future are
never actionable is lessening. It appears that the essence of the rule is
not the nature of the statement, but nature of the reliance, if it is reason-
able to rely on the statement then perhaps it should be regarded as ac-
tionable.
sge gl Lliad B g5e0 Aaldl L6l aue &2 2595l Bue LGl Aigya aue ol e
3aclall 79y Ol 98 W el Lo o 3 J3lunsll LB ol T gl ppe yuadll ol Abianall
Ol A3 Gle slateVl Aals (b eSS Leily i el Aasido (3 (aS5 Y 3yl
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2-Misrepresentation Cannot be One of Law:

The rule is simple, but the distinction between fact and law is not. If (A)
represents that "The existing planning permissions cover use of this
building as an office" and they do not, is that a misreresentation of law or
fact?

z‘,:'.stsg,:g.'»té Ok A 0lSe pie -Y
S O aailly 3o pdll 1Sl (B (a3 Lygasall oSy it Alagass Lis 3e il
alSeS Lall Jleanid Jois o Lidl 389501 Galdl masluas Ol (1) oot old (pgilallg
Sauds (9laN Wl e WIS Gl 6 al QIS Pl 1315 e aaad Olaadl el 055 Jeo

It seems that it is a representation of fact.
Lt gty e S clesl ga sle sV els Jolua of W ek Le e

A statement of foreign law is always regarded as a statement of fact.
So if (A) makes two representations:

Ll gl cre puaad VLol s o3 09 R W (sl Jusolis e Ol of LeS
onsle sty (1) pld ol dule g duin ¥1 onils30 Lo udly

- All contracts which are in writing are enforceable, and

-dazd 259U 3gaall prex Guabad e OpLaN S -
- This contract of employment between (B) and (C) is enforceable be-
cause it is in writing.

c9iSe ude Y adadad Sas () 9 (@) O 1208 adasill e of -

The former cannot give rise to an action because it is a statement of law (and

opinion), the latter may be actionable as it is declaratory of private rights.
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3- Silence:

Prima facie silence is not a misrepresentation. Mere non-disclosure is
not actionable. The expression "caveat emptor" applies, i.e., let the
buyer be ware, the other party has no duty to disclose problems volun-
tarity. Thus, if one party is laboring under misapprehension, there is no

duty on the other party to correct it.

10 gSuud -V

Ol Ligild die ol oSas Gl e¥l ud Alag Jo¥ L pglay Le e gl o
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There are three fundamental exceptions:
:L_’Aﬁ Py ] a._.SLta...l oY cﬁ\i&j

- the representor must not misleadingly tell only part of the truth.

- Later event falsifying a representation must be disclosed, this includes

the situation where an individual makes a false statement believing it to
be true, if subsequently discovers that he was in error, he is under a posi-
tive duty to disclose the truth.
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- contracts "uberrimae fidei" (contracts of utmost good faith). The main
contracts that fall within this ctegory are contracts of insurance, family set-
tlements, and contracts where there is a fiduciary relationship - such rela-
tionship occur between solicitor and client; trustee and beneficiary, bank
manager and client and interfamily agreements but apparently not master
and servant, e.g., Bell Vs Lever Bros. 1932 A C 161 but Contrast Sy-
bron Corp. Vs Rochem 1983 2 ALLER 707.
<led )y g onalid) (0193 o caliall 10a (e 285 Al 25l O 14w S5de -
S35l g dlSser alondl Be o 2lle cilBSle Loud (S5 U1 LBy bl
L a9 Jodd ¥ pglan Le e g Aubilall culBLasWly digy)g i) jaaay patilly
gy 9 Oarsbow Aua® )ls SI91932 ()39 Hpded 9 Ju 2esls e il ABLe
.1983

4- Pictorial or Other Representations:
The term 'statement’ is not to be interpreted too literally, and the use of
misleading photograph could amount to misrepresentation of fact and
be held to be actionable.
1 Ay guaridlg (o W palallt - ¢
spall Jlasial o G Guiall aggally Gud “sleot” 2alS Slo doow 31 puwasdl o
ol Loz bl Sas ity 5Ll LLS By JSa5 a3 1,291 Las ol 1 5 alleal
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Misrepresentation Must Have Induced The Contract:
ka5 L B ot 8 il S g2

1- Reliance:
There can be no liability in respect of a falsehood which does not in-

duce the party to enter into the contract, e.g., where (A) makes a false
statement as inducement for (B) to contract, but (B) contracts regard-
less, either knowing the statement to be false or not even being aware
of the statement in the sense that it did not influence his mind.

1 IS Hled! e slada -

o2 La iyl Jois B oy @) 38 eleol I A a3l clilis (60 of oSe ¥

.4l of uae

sLail G (@) OLS ools (o) qumdand S elesly (1) asdy Losie el le Jliag

oe ol LS ol oo sograll sles¥l ol dals a8 ,aa Laf wdgydall cilS Lage adall
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There will be no reliance and hence no inducement in the following cir-
cumstances:
tele ¥l o Oladl Gle slaiel wlllia (s ¥ AW YLy Al s Jie a8
- Misrepresentation did not come to the plaintiff notice.
LS Lo sV bl e M SLES oLl calmy o 131 -
- The plaintiff relied not on misrepresentation but on his own judgment.
clSIl elea¥l Gl ud g dieSn e Gl (LASY 00,3 B SLAN aazel 1] -

2- Materiality:
There is no clear authority denying relief to a representee who has
been in fact, influenced by a representation which would not have influ-

enced a reasonable man, and this view submits that where the repre-
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sentor knows or ought to know that the statement will be acted upon
the representee ought not to be denied relief - contrast a representee
offering Trafalgar Sq. for sale.

z:\*‘b‘Y’ =Y
oy S5 e 535 Y 3 clesly spege e sutelaad] comod ASLiad Aisles clilia (pu
(o O adle OIS o1) oy OOISI clesWU Leudl sS Al ST s Jadng (500
O3B (e a e W T Gy e abl Tg QOISO cleaWl Wl Lle daias B sge gl
2) SEV! Coplall Aol e s G g5kl Al ()13 — s Gond ST Jlalull (s
o P52 I g oill e daal 15 580 o Gy B OIS cleaWl A el = (o

L aBLaall 5,3 13] La yuyd B (5l Gai il 2eSn

The other view however states that a misrepresentation has no effect un-
less it is material, that is, it must be a one that would affect the judgment
of a reasonable man in deciding whether or on what terms to enter into
the contract; or one that would induce him to enter into the contract with-
out making such inquiries as he otherwise would make.
Gy dranl 13 0S5 @ Lo ol iy pud 3L clesl T O Jo5 Lsla (5,5 Y1 3,001 Lal
T ol Lgale wBlazy Al dog il Auess (8 05053 Dl 2 Jolall o )l @S> e 5555
Aadl 5)ls5 ud LUy Lelliad deus ud Gl VL (93 e wBLaal) 4y 9o SI Lgia
o, il Al £ 95 58D (93 (e

FRAUDULENT MISREPRESENTATION:
Once misrepresentation has been established, it is necessary to direct the
inquiry into the nature of misrepresentation.
z@b&‘s,n._bm;hm
e sV il e s e Vil daglid o g L OIS cle s g Al 3y
L3l
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A misrepresentation is fraudulent in three instances:
¥l B 3 Tlaat QISH elea¥l (eSs
- where it is made with knowledge of it falsity.
LIS sleal il e all ele pa LIS Leus Losie -
- OR without belief in its truth.
sl Buuay Leadl slatel ane pe LIS e Lesie of -
- OR recklessly not caring whether it is true or false.
LIS T sl eles¥l oIS 131 Lags &l ;3891 avay (T &g o LIS e Losic of -

And the victim of a fraudulent misrepresentation has the following

courses of action open to him:
s AW JSlagdl gami @3l ele sl Lumaal o

- He may affirm the contract and claim damages for the tort of deceit.
) A At H5hasl Alally sedall BLEVL cluwily olSl 2 Gatl &) -
- He may rescind the contract and claim damages.
i G Sl Adlally sGall e Ll b gt a) -
- He may plead fraud as a defense to an action against him for breach of
contract.

- ddall dadh G o 28,5 Al B 4l plauS Aaasdl 3)l5) e gl ) -

The following points should be noted in connection with fraudulent
misrepresentation:
2Bl a1 slea¥t 3 Quitly 35T )W Ao D camma LeS
- The onus probandi is on the plaintiff - he who assert must prove it.
S AV clesW ey g 5 SR Gapdall e LY Fite gy -
- Tactically it may be difficult to prove fraud.
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- Fraud carries with it moral obloquy - a defendant is therefore, more like-

ly to contest an allegation of fraud then of negligence.

e glaadl Jlaiod ol 13 (gl cam il (e Le g Sl oo ISI! el sl Jamy -
cJLea¥l dagi (e Caic] 3)5ums 9SS Aegill b Jia

- Protracted and expensive litigation may consequently ensue, making a
compromise settlement unlikely.
oy Jod Jeogill Jlaion) sas Lax @ilEal wS5y AaSkall 3 DY Jlaial ols agde s -

Negligent Misstatement:
The duty arises not only in situations of fiduciary and contractual relation-
ship, but also in situations where there is a special relationship between
the parties.
z@“";b)"
dalial Gy bW oy Aslindl 23NN e sles¥ B g gill 1aa B Lagilall gl Lay 13
LBl G AU Gl g Zpuslaall GlEMall o Lassa g !

This special relationship will arise where the representor has (or purport to

have) some special skills or knowledge and knows (or should know) that

the representee will rely on the representation.

Blas ol Aye0 it O (4ee) s gl ) padd e Lesie Lol @M Al A5,

ol daiai cles¥! Al asgll Gase adl ol (dele cigag 97) e ud! wlld @le ga 2ols
el ully Jie

The case of Hedley Byne V Heller (1964) AC 465 had an impact on the
law of contract, it saw the emergence of the category of negligent misrep-
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resentation for which the remedy lay in damages, but this was somewhat

overtaken by the enactment of the Misrepresentation Act 1967.

Cu sgaall Ggld B Lalis 8,5 465 o (1964 ) palads (1 A4us Apiady

AUall B 3ol aall s Aumiial e 1y IS Alea¥l sles¥l g guoge coniiu
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csle ¥l

Innocent Misrepresentation:
The 1967 Act has only, to a limited extent, altered the position with regard
to innocent misrepresentation that is where the representor has dis-
charged the burden of proof imposed by s 2 (1).
xﬁé)ﬁ qum';hém
auB (550 Mg oyl LISI ple ¥l g cra B3gama Ayl 67 Lid gl al Joy il
Wl cpal) 5,a a0 LA Gt di yis (U1 LSY! alalS e A uB Gl el
(opla)

Prior to the Act, the only remedy available for innocent misrepresentation
which was rescission a dobtful remedy. Damages were not obtainable
but Equity devised as a measure of compensation known as indemnity
compensation for loss directly attributable to innocent misepresentation.
Plasdl pe Gaggaddl HISg ao il Jod g aaadl JUasl BIS 5983 HLEI Hlawel Judy
ceazl " Ulaad) " oSy Amiall yagad il oW oS5 @ 3 wilicl] Lis yas [yl
ele sVl e dailill )luzl] " lalSally ialiatll haigatdlh " oye (ansanll Lulids
8 pilia 6 yully IS

The Act of 1967 allows damages in lieu of rescission with limitation.
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- It is within the discretion of the Court.
+ Sl Mo (e pausaill sllac] (oS g g -
- The award of damages is in lieu of rescission, a plaintiff cannot rescind
and be awarded damages for innocent misrepresentation whereas he can
be entitied to both remedies for fraudulent and negligent misrepresenta-
tion.
iazg adadl Jlasl (S ¥ SEEILS w gl JUay! wie paggadll el 3 il Lal -
2 Gl D Jie a3 (9S0 Leln CBll udh B (6 pllg uBISI clesWl e )l pcad Linygas
- Alea¥ly i Y1 QA cnsle s¥1 Al 3 Las Y

Misrepresentation Under 1967 Act:
Section 2 of the act provides:
" Where a person has entered into a contract after a misrepresentation
has been made to him by another party thereto and as a result thereof he
has suffered loss, then if the person making the representation would be
liable to damages in respect thereof had the misrepresentation been
made fraudulently, that person shall be so liable notwithstaning that the
misrepresentation was not made fraudulently unless he proves that he
had reasonable ground to believe and did believe up to the time the con-
tract was made that the facts represented were true”.
11 9675ﬁ@d§@93&|;|&.ﬂ|
A La eSall GglaNl (e ualaadl 321 S0
CUA Lo 5yleas i dagg >3 Y1 Calal e jalis LIS cle sl paked wBle uie”
38 LIS sle s LS5 Ladlil 3 )usdl Gaugas oo Yauua S LAS Leall paxalls
130 W1 Sl | (593 (re i uB el s¥W ulld 068 aue o @ b Aol QOIS clest Gl
e BLESY! sl cdy i (e o2 adiely ) Ysdea balitel aud ol dle Leall el
L aBslo $ila e 3)sSall Gilas
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The analysis of this section is as follows:
- Where the representation had induced the contract there is no need to

prove a special relationship. It reverses the burden of proof. Once the
representee has proved that there has been a misrepresentation which in-
duced him to enter into the contract, the onus on the representor to prove
both his belief in the truth of the representation and reasonable ground for
his belief.
D SIS ga o yandl Lagh Julely
Al Ol I Al elllin uuls agall Aaldl o carud 0B sle sVl (9Ss Lauic -
aydall ety Laaie 3 ande Ubsdl ol 3 W e uSaisg o pdall o 2ol sl
e Jomiy LSV scae olo wBLAN algds B o IS slaol Wlis Gl LIS & el
1A & gaall ura¥ly duudl sles¥) Aminy o3liie | gl o pimic culi (SI(LIS) el
calaie W

- Section 2 also applies where the representation is made by an agent

on behalf of the contracting party but the agent is not personally liable.

Oe BLIJSg ey w3 (Ol cle oVl (558 Laias 053LaI e LY 63l Galaig -
Npains Yoduue 05 Y JSs) oSy - ublatll 3 kall

- Section 2 (2) of the Act provides that where the representee is entitied
to rescission, the Court, may if it considers it equitable to do so, award
damages in lieu of recession. The Court will consider the nature of the
representation, the loss that would be caused if the contract was upheld,
and the loss that would be caused to the representor if recession was
granted.

s Ol udall JUaol Al el B> e (85 (" dudh (ygilEI (e (22) 53 Sius -
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Damages may be awarded under s. 2(2) whether or not the representor

is liable under s. 2(1) but any award under 2(2) shall be taken into ac-

count in assessing the representor's liability under 2(1).

oSIs (1) 2 5 cous F a1 Fgfua e ull OIS o) (2)2 ¢ 32} s Siliaygaill miady
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Remedies:
1- Damages:
For fraudulent misrepresentation the measure of damages is tortuous;
in tort the purpose of an award of damages is to put the injured party in
the position he would have been in, if the wrong had not been commit-
ted.
1J ghadlg il alt
1)y W -
ookl @y g COISI MW ele sVl e 251 5l eVl ppainl Jestodl (ulyal)
Sl Ggad duadll sSo cle syl s Jie By Sudl slaie¥ | 5ud B adseill
oSy @ elaie ¥ ulls 1S sage Bibu 1 e sutall g Balel

The contractual measure is designed to put such party in the position he
would have been in if the contract had been performed, that is if the prom-

ise was true.
R JUNI Y oubal Lo garas dilo Y] L_,.!L;»Yl clea¥ sl juads ulid Lal
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Normally in tort actions an award of damages is limited by the test of re-
moteness, that is the defendant will be liable only for damages that were
reasonably foreseeable. The assessment of loss of profit therefore is
based on the level of profits caused by the fraudulent misrepresentation
that might have been expected had the false representation not been
made, rather than on the basis of a contactual warranty that a particular
state of affair should continue, the effect of such an approach may well re-
sult in the amount of damages to be awarded for loss of profits being re-
duced.
s Lo 5L Y 3l sugusd @iy OF Hlo ¥ @i wie il claze¥l o slially
Ol ade s ailius B cuals Le Ho¥ (e Fgiuus weall Ol T (ol dadl yazdy)
Caylall daBgt a3 Gl ol Sstn pubal e Line 05 gl B 3)ludl jou s
e suaiall suclall Jlasinwl cpo Yay QLS cles¥ e eVl aue Ala B 54!
Jold die iy o el 5T iy e ten OF ooy Ul (e Le g Ol gudladdl plaall
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The question whether or not exemplary damages can be awarded for the
tort of deceit, the question was raised but not decided in Archer V Brown
(1984) 2 ALL ER 267 where the court held that the plaintiff was entitled to
aggravate damages for the distress he had suffered.
dplie g Aasly sl @ud congiud bl slaie ¥ e Axilll 5l usW oIS 1) Loga L
22l LLRal gua] B iyl 13 Leils (aya M 5 pue 05 i QIISI e all (gl S
o ol b B Gl damiall Gl AaSadt cpyd s S st JI o1 (1984) ¢yl
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For negligent misrepresentation the measure of damages is in tort, the

normal rule applies that the loss must be reasonably foreseeable.

dmindl Jlare B (S Slinggaill jluas (b QST Ilaa¥l cle sy 3 3wl Lal
LGl B 23U ¥ (36S5 O gy o Aadall uclall ols Liag 20l

The measure of damages under 2 (1) of the 1967 Act is not very clear but
the wording used suggest a tortuous measure was envisaged.

LAl Aol Aot el &gy e e golaiy HgSall

There is a considerable uncertainty as to the measure to be applied when

damages are awarded in lieu of rescission under 2(2), but it seems that

such damages are lower than the damages awarded under 2(1).

JUadU LS Gasgatill mie wie adpudal Ses 1 Hlaadl I &uddls (o gaddl slajay
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2- Rescission:
Recession is available for any of the categories of misrepresentation.
a1 -Y
LIS sles¥l @Vl puan 2 gl cBylall adall JUayl yB 5%

A contract can be rescinded by giving notice to the representor but

this is not always necessary.
o® Lyg e sl 13 5 lall s (L3S) peatll M 358008 5luteo] any adall JUasl oS 3!
e paex
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Furthermore, it is not necessary to prove conclusively that reliance was

placed on a misrepresentation, if it is conceded by all parties that misrep-
resentation has in fact taken place.

e et Gl udl <3 ylall (o Aalsld 5y 5uas LW Aanlandl o clls (e SV
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Limits to rescission:
There are certain limits to the right to rescind for misrepresentation,

these situations are:
:JUan ¥ Aaguome
YLl B LS QIS sle sl ooy waadl JUasl o Goell cilagazedt] Gaes Wlia

1359

- If the representee has affirmed the contract.
- AGall oy (Gumiall) Geall ald ol
- If the representee has not acted within resonable time except for fraudu-

lent misrepresentation.
Asdne s P> syl gl (Tumaadl ) Leadl 23 ol ool -
(@IS sV sle syl ¥l 1)
- If restitution is impossible. -
- daall ¢ 9090 sl Bale Jumind! e oIS ol -
- If third parties have acquired rights in the subject matter of the contract.
cadall f i ga s il LB Ligile Lis @B iyl Juas of -
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3- Misrepresentation and Exclusion Clauses:
The amended Section 3 of the Misrepresentation Act 1967 provides
that:
1 o LAOW 399 BISTI el 2V -V
toh L le 67 alad COISI sle ¥ (y53l3 (e B 33U cosal !

"If a Contract contains a term which would exclude restrict:"

NI - STRNCTRRE PR -7 | Y-PE I

-anyparty to a contract may be subject by reason of any misrepresenta-

tion made by him before the Contract was made, OR

sLa 0B dape e S pledl caneus 3530 adall Calylol (pe cBpls 13 (e Al giuns &1 -
o . agall

- any remedy available to another party to the conctract by reason of such
a misrepresentation.
S slea¥t ldd fio o dde B paT B lal (Sae 2Dl gk

That term shall be of no effect except if so far it satisfies the requirement

of resonableness as stated in Section 11(1) of the Unfair Contract Terms

Act 1977, and it is for those claiming that the term safisfies that require-

ment to show that it does".

iMae e el Lo 3aoey Al alld (58 fae Lo aidl elly il igil3 )31 Ilis gl
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It is difficult to draw a distinction between a clause excluding liability and
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one defining the authority of, for example, an agent, because it may be in-

terpreted as a limitation on the apparent authority of the agent.

s Y Mia JuSoll Aabis Coyay p5Ty Adgduull b iy o Gy O ceaall (yay
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Introduction
An exclusion or exemption clause, is one which purports to exclude
wholly or in part liability for certain breaches of contract or for the
happening of certain events.
If the exclusion is only partial then the clause may be called "a
limitation of liability clause”.
14034
peudd LSja of LS A giuall (Ld 1) slayl Ly ohy0 aiall (e slio ¥l Bake b (LaBWI iy ol
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The EC directive 93/13 on unfair terms in consumer contract has now

been adopted and implemented in December, 1994.

A3 ST 35ael) o Aslall spidl oli 2 13/93 @3 3ug)9¥) de gaml! Olug
194 sanrs b Lghuadss Ty LSS 5 i

The main provision of the Directive is that any term which has not been in-

dividually negotiated is to be regarded as unfair, if it creates substantial in-

equality between the parties to the detriment of the consumer.

iy o el oSar 2yl le aradlio @5 @l by JS OF 58 oled) s cilisize @al e
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A term is to be regarded as not being individually negotiated, if it has been
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drafted in advance and the consumenr has had no say in its wording or ef-

fect, e.g, most standard forms.
Jsd 6T ellgiunal] (S5 @l Ladtaa g a3 OIS o Ll il (a3l @1 s 6T O Ol ingyg

The annex to the Directive contains a non-exclusive illustrative list of such

terms including:

- Those with the object or effect of excluding or limiting liability of the sell-
er or supplier.
Jendl ol L A ghune slast o) s 48 La ST ol Laaiade (ypSe Al agidl -

- Those terms automatically extending a contract of fixed duration, if the

consumer does not indicate otherwise.

oSe le wllgmidl 3ol @ o 3udl sguadl wdall soe LSSlagigl suad adl sgadl -
RUTK

- Terms allowing the seller/supplier to alter the contract unilaterally.

+ 815431 3yguay wdall puuily jeandl ol (AL asdd A gl -

- Terms which seek to limit consumer's rights to take legal action, e.g., by
requiring disputes to go to arbitration rather than to courts.

Sl wadl e A8biadl geendl Aal3) o2 clleid) 598 fpe asdl Jolod ) sgadl -
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Notices by Display and Document in Course of Dealing:

At common law however in order for an exclusion clause to be binding it

must have been incorporated as a term of the contract. The courts have
evolved stringent tests to check whether the relevant clause is incorporat-
ed.

Al e B Gl g g Al LAY
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These two main ways in which an exclusion clause may be incorporated

are:

lesy waall cdo 50 LW 0l Jool Legs (S Olian ylo liling

- By advance notice to the other party that the exclusion is to be a term of
the contract, and
s (e a5 (LAY W Oy Lead HS00 5391 Caplall I 3G e 5,800 dlanly -
NI F PPV
- By the signature of the party agreeing to be bound by the exclusion
clause.
LY ad A5 e duBBlgag o yall B Anl gy -

When the incorporation is by advance notice three situations can be dis-

tinguished.
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1- Notice by display:
Notice exhibited in premises which purport to exemp liability for loss or
damage is common, e.g., car parked at owner's risk.
1ddae 3,500 -
35S g Calilly 5 yLusel] At ggeull Lol Lgud HSU5 I Ml o dilall cf ,S3l
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Whether such clause have contractual force is dependent upon the notice

is in a position where it can be seen, before or at the time of entry into the

contract.
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If the contract is made before the notice is seen, then the contractual lia-
bility could not be unilaterally transferred back to the customer.
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2- Notice in a document:
Where the clause is contained in a document, it is essential that the
clause is incorporated into the contract. A document presented after the
contract has been made cannot contain any terms of the contract.
R IR (I JUNV I |
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Even where the document which contains terms and conditions is prof-
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fered before the contract is concluded, the document must be one on

which a person could reasonably expect to find 'terms and conditions'.

The test is that of the expectation of the 'reasonable man'.
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Reasonably sufficient notice to be given, So, this is a question of
fact, and the court must look at all the circumstances and the situa-
tion of the parties. Where a document contains 'terms and condi-
tions' on the reverse side, it usually refers to them on the face of
that document.
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The requirement is an objective one and not subjective, so, if a person

has a peculiarity not common to the rest of the population, such that he

does not know of the terms, he will not be protected, by his ignorance.
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3- Unusual clauses:
The more unusual or unreasonable the caluse, the more difficult it will be

to incorporate into the contract (at common law).
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Similarly where a condition in the contract was onerous and would not be

generally be known to the other party, the party seeking to enforce that

condition needed to show it has been fairly and reasonably brought to the

other party's attention.
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4- Conclusion of the Contractual Negotiation:
This is a question of fact rather than law - the exclusion clause may be in-
corporated by a course of dealing.
1daddal! OliLad) oLy - ¢
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Notice by a course of dealing: If notice has not been given by a display
as in a contractual document, then it may have been given by a 'Course of
dealing'. This situation will arise where the parties have dealt together .
One party can be presumed to know the terms and conditions upon
which the other party operates. It does not seem to matter that the party
against whom the clause is used does not know in fact what those terms
are, providing that he has every opportunity to find out what they are.
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Signature: The effect of signing a written document is distin-
guished from the mere receipt of a notice, thus, where an action is
brought on a written agreement which is signed by the defendant,
the agreement is proved by proving his signature and in the ab-
sence of fraud it is wholly immaterial that he has not read the
agreement and does not know its contents.
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Qualifying Or Avoiding The Clause:
The severity of the above rule can be mitigated in a number of ways:
1l kel 91 OLATH1 39 o kit gl
: 28 VL1 B odhel 35Sl Buelall 8 sl Aoy Caudis (Sa

- If there has been a misrepresentation; because the exemption clause

cannot be relied on.
G il al e slaie ¥l (S Y Ul o2 a8 waal Lidl e olS clest Jua of -
- If there is an independent oral undertaking.
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- If the plea of 'non est factum’ can be upheld; this plea means "It is not

my deed" (see later).
(e Legd HIail) "t ud 128" slesl ol (11 LLaD BLLYY us | pidgs il o -

- If there has been fraud; no one can escape liability for his own fraudu-

lent statement by inserting a clause in a contract that the other party shall

not rely on them, and as a general principle that an express term that

fraud shall not vitiate a contract could be bad in law.
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Interpreting the Clause:
1- Where There Has Been A Fundamental Breach or A Breach of A
Fundamental Term:
The first issue is the meaning of the expressions 'fundamental breach'
and 'term'.
el et
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A fundamental breach may be the breach of a fundamental term, but it

could also be any other breach of contract which defeats the main pur-
pose of the contract.
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A fundamental term - a phrase that attracted a well deserved criticism as
indistinguishable in principle from the description 'condition’ - is one which
is at the root of the contract, so that it governs its main purpose. Where
there has been a breach of a fundamental term, or a fundamental breach,
it is a question of construction, whether the exclusion clause is drafted
sufficiently widely to apply to the breach. The limitation clause must be
distinguished from an exemption clause; in the former case the fundamen-
tal breach does not arise, and even if it arises such limitation (or agreed
damage clauses) would be effective.
Fundamental breach rule is that of a construction and as such an exemp-
tion clause should not, in the absence of clear words, be applied to
breaches which tended to defeat the main purpose of the contract.
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A breach of a contract by one party, accepted by the other as discharging
him from futher obligations under the contract, brought the contract to an

end and together with it, any exemption clause was disapproved - Photo

Production V Securicor Transport LTD 1980 AC827 by the House of

Lords.
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The proper question was, whether as a matter of construction the exemp-

tion clause relieved the defendants from liability.
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2- The Contra Proferentem Rule:
The exemption clause should be construed contra proferentem that is
against the interests of the person seeking to rely on it, accordingly,
where a clause fails to deal with a specific matter it will be deemed to
cover that matter.
14 (il i £ LAOW ) puiindd - ¥
Joboms S3U1 Coplall Amlias e Adghaal! LAl iy juaacdd O (o Lpsal Y1 B Ll
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3- Exclusion Clauses:

Enforcement by the party in breach. This is an exception to the rule that
a party cannot take advantage of his own wrong. If the exclusion
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clause was decisive, explicit, clear, and specific.
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4- Negligence:
The Unfair Contract Term Act 1977 renders clauses purporting to ex-
clude liability for negligence largely ineffective, but even where the stat-
ute does not apply, courts have required clear words to satisfy the ex-
clusion of liability for negligence.
1Ji e W -¢
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Where a party can be made liable on some grounds other that negli-

gence, the clause will be construed as applying to that other ground and

not to negligence.
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Introduction:

There is no single coherent doctrine of mistake in English Law. The
word 'mistake' can have so many different meanings; it really
indicates little more than a distant connection between assorted
instances in which for various reasons the parties may, in everyday
language, be said to have been 'mistaken’.
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The rules relating to mistake when more closely examined, may be found

to have more to do with other areas of contractual law such as offer and

acceptance, and the formation of the contract generally.
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The effect of a mistake is that when the mistake is operative, it usually op-

erates to make the contract void abinitio. No property will pass under it,

and no obligations can arise under it. The effect is literally that the law as-

sumes there never has been a contract.

3SLe Jlanih oSan ¥ ey cdllay (o adall Jlag Sole dSgax Bl 2 Uasdl Jgede )il

dioyidy gl W alls ol Audgfne Lad Of oSas¥y wiall el Jie oo Lo deliay
cade gl alid aue ol 58l g8 Lai (glal!

157



ENGLISH LEGAL TERMS OF CONTRACT |
L35I sgdad] (b Au3gilatl Silomdlasal) [

Because of the fundamental importance of this doctrine in so far as sale

of goods is concerned (no title may pass under a void contract), the courts

have been reluctant to extend the doctrine of operative mistake.
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In Equity, the contract may be voidable, property will pass and obligations

will arise unless or until the contract is avoided. However, the right to res-

cission may be lost in a number of cases, and avoidance of the contract

will be impossible.
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Types Of Mistakes:
The terminology in this area of the law is confusing, and no two authorities
seem agreed as to the forms mistake may take, and often the same termi-
nology is used to cover different forms.
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One authority clasifies mistake into unilateral and mutual mistakes - which
will be used in the book, thus,
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Mutual Mistake: Is one when the parties have arrived at a genuine agree-

ment in the erroneous belief, that some fact lying at the heart of the con-

tract is true, when it is not.
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Unilateral Mistake: Is one though superficially the parties appear to be in

agreement, in fact there is no genuine agreement and no binding contract

has been concluded.

2ly 2SIy Limlas Olaata olaydall aus jglay ! Uasdl gag: ol a¥1 Uasdl Ll

ookl ajle ade ulilia uds WLl ola oy Legin 333l 3,3L551 clilia Lud JLa)
. Aaall

In the first case, (mutual mistake) if both parties on becoming aware of the
true state of affairs, regret making the agreement, they may usually extri-
cate themselves from the contract without recourse to the courts. Prob-
lems arise where one party though originally mistaken, is unwilling to sur-
render an advantage gained under the contract that has resulted.
L2l gl ra¥l AZudoey udall yle A yae wicg (wLaal! Lasl Wls 1) oW ALl g
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In Unilateral mistake, here again the parties themselves recognize that
despite appearances, they have not truly come to any agreement there is
no great problem, and they can usually extricate themselves without re-
sorting to the courts - however, where one party continues to assert that
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an agreement exists on terms he mistakenly understood to form the basis

of the contract, then litigation may become necessary.
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Mutual Mistake:
The concept of mutual mistake was extensively examined by the House of
Lords in the leading case of Bell Vs Lever Bros 1932 AC 161.
e Y b { (i
331 dundll o wjliall Uasl aggas 32,39 Aliaie 5ygum il ysll LeSma iy ui)
.21932 ale Bell V Lever Bros Yy

The appellants were employed by a subsidiary company of the respon-
dents, and during their terms of office as chairman and vice-chariman re-
spectively, they committed breaches of duty by certain speculative deal-
ings.
(Lo cailivall) a¥1 3S,800 pliad | (e crad o Dhens cils g LIS Cailicud! o, lally
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This conduct would have entitied the respondents to terminate their con-
tracts without notice. The appellants became redundant after company
re-organization and large payments were made to them by the respon-
dents, at that time unaware of their misconduct, when the appellants' mis-
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conduct came to light the respondents sought recission of the redundancy

agreement and return of the sums paid.

i) Ao g (g)1aW1 Lajlea @ulads 38,5l cosle! ol das Lagilaus e el I3 aayg

b By a3 S5 @) Gl (Louiio Cailiudl) A8t (e 3y jlun opaitiaadl I cands

diall Jlast A ol Lpad Cajuaill s g sols Laatic (ST Lguilsga Ly al® 6201 o yual
Lagd candn Al LT 5 codle g Aausdl Al blSh pds (L Legas 43 Jgeals

At first instant, it was found that the appellants had never sought to active-

ly conceal their part misconduct and they simply did not appreciate its like-

ly effect. In other words the agreements were entered into under mutual

mistake.
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By 3-2 majority the Lords held the agreement to be valid and binding.
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It was agreed that the mistake must be a false and fundamental assump-
tion going to the root of the contract, and which both parties must be tak-
en to have had in their minds at the time the contract was made as being
the basis of their agreement. What is required is more than simply one
party being able to demonstrate that had he known the true facts he
would never have made the contract. The discovered facts could not be
said to destroy the indentity of the contract.
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There are in general three types of mutual mistakes.
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1- Mistake as to quality:
A mistake as to quality - in the ordinary course of event will not avail a
party seeking to avoid a contract. He will usually be taken to have re-
ceived the article or goods that constituted the subject matter of the
contract and which the vendor contracted to supply.
1A ot las -
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The buyer's only remedy may be to sue for breach of condition or warran-

ty providing there is some term in the contract relating to quality.
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The situation in which the contract may be void for mistake as to quality
where the mistake of both parties as to the existence of some quality
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which make the thing without the quality essentially different from the

thing as it was believed to be.
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However, the following examples of contracts that would not be avoided:
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- Where buyer and seller believe a painting to be an Old Master, in reality

it is a copy. If there is no representation or warranty, the buyer has no

remedy.
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- A buyer purchases a house which unknown to him is uninhabitable, the

contract is valid.
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- In the sale of a roadside garage, the buyer is unaware that shortly a by-

pass route will be constructed to divert a substantial amount of traffic, and

thus drive business elsewhere, he has no remedy.
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- Where a buyer purchases a horse believing it to be sound, pays accorg-
ingly and would not have bought the horse had he knbown that it was, in
fact unsound in the absence of any contractual term as to soundness, the
buyer is bound.
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The mistake as to quality is normally defined by exclusion and examples

where the plea might have or has succeeded, are rare.
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The test to apply in a given situation is where the parties can be said to
use the quality in question to indentify, the thing that is the subject matter
of the contract, such that if it lacks this quality the contract is void. This
fails to answer the essential point of why certain articles may be identified
by their quality and why others may not be?
LY 3 (e e sl alusial 0sS 3 5o Al> Gl b G of Sy M HLas Yl
bl el Sl A gill ells gl ola aiall Jme oo U Aabdl Auols e oyl
LiSer 13U g5 (ol I3l oo oy of S ¥ HLIS YT Hita o oo Mol 05S
Dhall Gudly 655 s e ss UiSes ¥ Leiy Leue 53 Alacal g aleadl ey yous i
The significance of a fundamental mistake as to quality, for the mistake to
operate here, lies in the importance the court attach to the quality taking
into account the pre-contractual negotiation of the parties (if any) and the
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express and implied terms of their final agreement.
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2- Mistake as to the existence of the subject matter:
Where there was an agreement to purchase a specific article and the ar-
ticle had persisted prior to the making of the contract, then the contract
was void, and the parties consent was nullified, but the seller would be li-
able in damages if he knew this when the contract was concluded.
dalud) HLS 8 Lak)! -
008 a8 Aalill Uil eSla uzall alpl i3y diee Aabu ¢l ,40 3501 wlilia oS o
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The decision in McRae Vs Commonwealth Disposal Commission (1950)
84 CLR 377 although is of only persuasive authority in English Courts has
led to a wide re-appraisal of the law relating to non existing goods. In this
Australian Case the defendant accepted the plaintiff tender of 285 Pounds
for the purchase of a wrecked oil tanker described as laying on a reef oft
Papua, New Guinea. There was no such reef nor any wrecked tanker, in
the indicated area, and in consequence of this and after having incurred
considerable expenses in preparing for the salvage operation, they sued
for damages for breach of contract. At first instant, the judge held that the
contract was void but on appeal it was held that the defendants had war-
ranted that the tanker existed and were liabie accordingly, because the
buyer had relied and acted on the assertion of the seller that the tanker
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existed, and there was no common assumption of fact to lead to the con-
clusion that the creation of contractual obligation depended on the correct-
ness of the assumption.
McRae v Commonwealth Disposal . dagyas 3 nd 3 aeSanll )1l lS ualy
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3- Misake as to title:
Where unknown to both parties, the buyer already possesses legal title
to that which the seller purport to transfer to him, then the transaction is
inoperative in law because the transfer is impossible.
1AL 8 Uadl -v
Pl 628 ol ondplall 38500 aue Wl 5 Bylasll Andeal] 3550080 2dladll 4
I3 Je (Y g yitiall LeuSle Jigody Lo gLl iy 1 Raliall 35530l AU e
Lgild @33 ¥ dadiall o2 Sia O s e il e Jau)
The principle is a restricted one, however, it must not be thought when a
seller 'sells' to the buyer what is already the buyer's; in law the contract is
thereby avoided, although the seller may have no title, as a rule this will
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not mean there is no contract; the effect will be that the seller is in breach

of contract as being unable to perform his obligations, and corresponding-
ly unable to enforce the contract himself. It will still be open to the buyer
to sue.
Lo (5Ll I el aSLdl O IS (e s ¥ O o 080 T suzes Tie 9o Lin Taudly
09 sidt ey ¥ LA O 519 cazall D fie JUast HISYUL (Lo ade g Lgila aSls 5o
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4- Mutual mistake and frustration:
The distinguishing feature between a contract which is void for mistake
and a contract which is frustreated, is the time of the occurrence of the
event.
1643019 EIHLEL! Uase)! - ¢
Lslodl c3y Jole 5 CSla ade (g Uadd) o Sl ade (o juas g S )
cadall Jlag 3l

If the vitiating factor occurs before the contract is made and the parties
are in ignorance of it, the contract may be void for mutual mistake. |f on
the other hand the event occurs after the contract is made, the contract
will be frustrated. It may not always be easy to ascertain the time of the
relevant event.
Ul oiks a3 dgi> Jgad B0V ilSy aSLisl S adall Jlay ol Jaladl oS ole
adally (6395 LU Bl Clu ol eI A litt ey olyliall Uas o adall Jlow
Eigun by poriedd LaSls Jeall (o pualy dobun ¥ oy Jlagy aGadl OB dal ol sy
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Unilateral Mistake:
Under this section the matters to be considered concern instances where
the mistake is made by one party only or more exceptionally - though both
are mistaken - each as it were differently mistaken.
zéébﬁm il
il e Uasdl Lgud iy all ¥lad] paid 3l Jolgall domod Cgun c5ll a0 oy
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The difference between mutual and unilateral mistake may be illustrated
by contrast; In the former, the parties are agreed on the terms of the con-
tract and have apparently concluded a binding agreement, it is the exis-
tence or non-existence of facts unknown to the parties that operates to
negative or nullify their agreement.
£l s L gin 3)Lal musgs oof oS (gaad ¥ Uasnlly ol Laall Ua sl ou (y-ally
Zajle ABLEN gyl @adl glas Lo e g adall dogyrd Sl 158831 0B ol oW (y6S ¥
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In Unilateral mistake, the mistake occurs at the time the "contract" is con-
cluded (a void contract, no contract at all), and the effect of the unilateral
mistake is that these parties are unknowingly, not in fact in agreement at
all. In this respect the cases concern as much offer and acceptance as
mistake, and turn on the principal that no contract can be formed if there
is no correspondence between the offer and the acceptance. In consider-

ing whether there is a concluded agreement, the intention of the parties

168



| ENGLISH LEGAL TERMS OF CONTRACT
] Ao N sgaadt B LAl Slsdlauall

usually to be construed objectively and whatever one's party real intention
is, if the language used may be reasonably construed to mean what the
other party believed it to mean, then the contract will exist.
o 4LSy Jboby waally ) adall dud oy 2 Bl Guih B 6ol ,aY Uasdl Giae Loda
B e Vgnd agale (193 ey ALY GISH Ligils (gal yai¥l Uasdl 130 09 (oS0
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It will be necessary for the party seeking to avoid the contract to show ei-

ther that there is such ambiguity that it is impossible reasonably to impute

any agreement to the party's dealings, or that the other party has

i ol Legdgl 10 pol il a OF adall (e paleatl Jobomy 21 CBplall (659 il (rag
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knowingly accepted an offer in terms different to those in which it was in-

tended to be by the offerer.
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Those situations can occur:
- Where the parties are at cross purposes.

s ylaie ALY als 56S5 Leie -
- Where there is a mistake as to the terms of the contract.
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- Where there is a mistake as to the indentity.
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Introdution:
The law gives relief to a person where the contract in which he has
entered has been obtained by some form of improper pressure. For
the law to intervene, the pressure must be "improper".
140084
oS rSIg SN daiiall 18l (0§95 6T eangan A Blaty (I pade il (p3Lal oy
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People may be compelled to enter into unfavorable contract by a number

of factors; the demands of their own personal circumstances, the lack of

alternative source for the benefit they seek, or more generally, the bar-

gaining strength of the other party to the transaction.
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It is contrary to legal principle to permit a party to escape from the conse-
quences of a transaction in which he had voluntarily entered, merely be-
cause of the restraint imposed upon him in the exercise of his freedom.
However, these situations in which the pressure is such that, the victim of
such pressure cannot be said to have acted freely and voluntarily, for cer-
tain forms of improper pressure the law does afford the victim relief.

oy A3 Ei o 53 e ol Le aie B CBplal e o Sl Tl 23U Casg
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The following categories are recognized as an improper pressure:
(AESY e Uogiis LgheSy 8y0ne dogiiall ore A £155¥15

- The common law doctrine.
- gagead! (gilall {oalia B dogauall -
- The equitable rules of undue influence.
Al uelsd b el 8 -
- The principle of inequality of bargaining power, now limited and suspect.
o2 daideag dusma bl cdgll b Gl - A glandl aall ()))e5 pae ol -
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- The protection afforded by certain statutory provisions.
clgidl Guloea Jud (e diall ool sall o Leuaiad Al dulesdl -

The Common Law Doctrine of Duress:
Only duress to the person was recognized at common law, and this
required actual and threatened violence to the victim.
QR TY TV [P Py IXW
aiall juaie 392y cdlaly (19 dadd 3pall e o ySHI Tisas agandl (ygilatl oyl
gl Gle Luasly ol Lusag

1- The effect of duress:

If duress is established, it makes the contract voidable at the instant of
the victim not void.
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In recent times the court considered that 'unlawful means' which is an es-

sential ingredient of the tort - to include a threat of a breach of contract.
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The relationship between duress and the tort of intimidation is that duress

if proved, not only ends voidable a transaction into which a person has en-

tered under its compulsion, but is actionable as a tort if it causes damage

or loss.

Ol daiiall LSl Al B 9o il elnie W1 cnilsd S (s sdl) Cpag o SYI oo 333l g

0553 LaS (OUall A3 of , V1 &l oo Lol i dall o plassl ally da el 23 a
oo o) B)led o o dsliad il cle Yl o

The court also recognizes that certain forms of commercial pressure could
amount to economic duress - but the court must be satisfied that the con-
sent of the other party was overborne by compulsion so as to deprive him
of any animus contrahendi, and this would depend on the fact of the case,
where commercial pressure by its own is not sufficient but there must be
present some factor which could be regarded as a coercion of his will, so
as to vitiate the contract. These material factors are as follows:

ogiall (pa Legs (583 AB Sally Ayylomill dogiiall o pl53l clilin b Sl Coy5y
o SV A g5 w3 3V Lo ydall Bal)] ol aiids o Aol e cammy (ST LaaluaiaY
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- Whether the person alleged to have been coerced, did or did not
protest.
canl)Shy e us gl oadeddl past 15) L -
- Whether at the time of the alleged coercion, he did, or did not have an
adequate legal remedy.
oS clesYl 3y L3 Gisls pile wlilis oS5 o of -
- Whether he was independently legally advised.
s Lualsa hiial w3 Caydall oS 13 Lags -
- Whether after entering into the contract he took steps to avoid it.
caBall el a3l sy Aploel cilshas 23115 Legd -

The effectiveness of the alternative remedy should be stressed, thus, it is

no answer to allegation of duress that the victim had a legal remedy which

in due course, he could have pursued.
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Thus, if the apparent consent was induced by pressure exercised on a
person by other party which the law does not regard as legitimate, with
the consequence that the consent is treated in law as revocable unless
approbated either expressly or by implication, after the illegitimate pres-
sure had ceased to operate on his mind.
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The two elements in the wrong of duress:

tlad dogiuall (e cpaslill G3U1 B oy praially

-Pressure amounting to compulsion of the will of the victim, and
cdazmaall 3ol aley) uo Holets daiis ~
-The illegitimacy of the pressure exerted.
datiall ulld due i aucy -

The "compulsion” of the will of the victim is variously described in the au-
thorities as coercion or the vitiation of consent. The classic case of dur-
ess however not the lack of will to submit, but the victim's intentional sub-
mission arising from the realization that there is no other practical choice
open to him. The absence of choice can be proved in various ways, e.g.,
by protest, by the absence of independent advice, or by a declaration of
intention to go to law to recover the money paid or the property trans-
ferred ... but non of these evidential matters goes to the essence of dur-
ess. The victim's silence will not assist the bully if the lack of any practica-
ble choice but to submit, is proved.
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The plea of duress does not require the party guilty of duress to realize
that his victim is acting under the duress. In England and Wales it is the
actual pressure in making the contract which must be improper, unlike the
US courts which make no distinction between substantive and procedural
unfairness.
o Ramaall Ol Gy oof dadiall Al as il caylall e zliom W o ,SHI plos 5,05 o
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Substantive unfairness - when the actual terms of the contract are heavily
and unfairly balanced in favor of one party - is as much a ground in the
USA for declaring a contract void for unfairness (economic duress) as pro-
cedural unfairness would be.
13wl S 5S0 (e 98 Gude i e s sl (il 5T) Calai¥l ane asgdn o
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2- The illegitimacy of the Pressure:

a- Threats to commit unlawful acts:
Prima-facie the threat to commit an unlawful act would constitute

illegitimate pressure. It is not certain however that all threats to
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commit a breach of contract would of necessity, be so regarded.
Changes in circumstances short of frustration of the contract may
make it commercially impossible for a party to continue the per-
formance of a contract on the terms originally concluded. Pres-
sure brought to bear on the other party to re-negotiate the terms
might not be regarded as illegitimate - and there is a US. Authori-
ty to this effect.
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b- Threats to commit a lawful act:

For such threats to constitute duress can only be rare. It cannot, as
a rule be illegitimate for a person to threaten to do what he is lawfully
entitled to do. If however it is coupled with a demand which is itself
illegitimate, the pressure will assume that nature, e.g., in the case of
blackmail, on the other hand if an employee misappropriates money
from his employer and they both agree that the employee pays back
the money, and he defaults, the employer is entitled to threaten to

call the police and it would not amount to duress.
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¢- Threat not to contract:
A threat not to contract is usually no more than the exercise of a law-
ful right, there are however salvage cases where the contracts for
extortionate payments have been refused enforcement or set aside.
ruBLaid) aas Wil -
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A threat to withdraw credit for obtaining payment by the supplier, although

is unattractive, does not constitute duress on the ground of public policy.
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The Equitable Rules of Undue Influence:

Undue influence is an equitable doctrine. It must be kept distinct from the

common law concept of duress.

180



ENGLISH LEGAL TERMS OF CONTRACT
LS5V 3pdall (3 4udgiall Slomllacall

YA BY-ges vl PINPUNIST
oplall 8 o1 )SH aggda g i (@340 O g e Tase 38§ o,iadl 500 Tua ol
 azanl]

1- Express influence:
In this category, the onus of proving that the gift or contract was the re-
sult of improper pressure is on the party seeking to avoid the transac-
tion,
s -l -y
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e.g., where a promise to pay money would be set aside if the promise

was obtained by a threat to prosecute the promisor's son.
43 agall I OIS o) (4una®,3 )il denS g ASadl Lo Jle g8y de sl wie ully Jlie
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2- Influence presumed from a special relationship
A transaction can be set aside in equity where undue influence is pre-
sumed from the relationship between the parties. The presumption can
be rebutted.
1ol OLBMe AsnCi Aud piall Ol pud Lty -Y
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The onus is on the party receiving the benefit to show that it was not ob-

-]

tained by undue influence.
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The presumption of undue influence have been held to be in the following
relationships:

LSV OBl B ald Y1 ST ol ) @Sl syl iy

- Parent and child.

- Laglabs g iyl
- Solicitor and client.
caglacy alatf -
- Doctor and patient.
il g cadal) -
- Trustee and beneficiary.
s adiadls pasll -
- Religious advisor and disciple.
c053539 cudl oy -

But the presumption does not apply between husband and wife except in
circumstances of dependency coupled with mutual trust.
Losd Uladl ¥l 2 Y] dinghg o3l om Ml Ll Gulaty W (ol ,2aW el Jia oS
Legin AbsLal) a2 3] anbis] Legiv
3- Rebutting the presumption:
Where the presumption of undue influence arises it can be rebutted.
The usual way of doing this is by showing that the other party had inde-
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pendent advice before entering into the transaction.

zuéb:.éY' 0&’5 =Y
cAaduall B el B Udiee 5)gies pies 331 Gkl o @bl o

183



CHAPTER (11)
PRIVITY OF
CONTRACT

s 530l il
aal| Ao gua>



| ENGLISH LEGAL TERMS OF CONTRACT
| 22)ISaNY a5dat) 8 L3 g5LaN Simdlacall

Introduction:
The traditional approach to the rights and liabilities which are
subject to a contract, is to assert that they can vest only in a party to
the contract.
140die
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This is because the law only seeks to enforce bargains supported by con-

sideration. Such a bold assertion does however in some cases cause

hardship, and in recent years a departure may be witnessed from the

strict application of that rule.
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Privity and consideration:

A party can either be privy to the agreement or to the consideration. It is
disputed whether the rule that consideration must move from the promis-
ee is the same as, or different from, the rule that only a party to the agree-
ment can sue. But English judges, have acted ambivalently and referred
to the rules inter-changeably, but the two rules are capable of being distin-

guished, thus:
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A man might promise his daughter to pay $ 1000 to any man who married
her. A person who married the daughter with the knowledge and in reli-
ance on such a premise might, provide consideration for it, but could not
sue on it as it was not addressed to him, i.e., he was not a party to the
agreement.
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likewise, a person can be party to an agreement but not provide consider-
ation. E.g., if at the request (A), (B) promises (C) that he (B) will pay (A)
$100 p.a. if (C) will dig his garden. (A) can be said in one sense to be
party to the agreement but he does not provide consideration. (A) will not
be able to enforce the contract.
seg of lld JUed Ll Lisge audy ¥ Sty 2 8LaYL Lyl ot d 0585 of oS wlliS
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Circumstances falling outside the rule:
There are some circumstances in which the rule that only a party to the
contract can enforce it, does not apply. These situations are not prop-
erly regarded as 'exceptions' to the rules because the question of privi-
ty is not an issue if the situation exists. As discussed earlier under mul-
tipartite agreements, i.e., clubs, unincorporated associations,
companies, and agencies and under collateral contracts.
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1- Imposing Liability On Third Party:
The general rule is that a contract only binds the parties to it. The reason
that this is so, is that a third party is a stranger to the contract effected by
(A) and (B).
WS ke e A ghuul 353 -
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There are various ways in which the strict harshness of this rule may be

circumvented, for example;
Wia¥l Lo LaSsuelall ols gas Slas Leilail g oSas susae 13, wlilin 0 e
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- By the creation of a lien (where goods are entrusted to a person who

has a right to retain them pending payment).
Blaza¥l o Gadl a gl pax il gl Lelia ) pagi cugoms) ) GBI Alaulsy -
(stlall Al a3 o M Ly

- By the creation of an equitable interest or irrevocable license.
oaadl LB e CLn.a.u_gi aduc dadie 3| dawlg -

- By the law of tort: liability for wrongful interference with contractual

rights, and the same rule may apply where a stranger to a contract uses

chattel in a manner inconsistent with a party's contractual rights.
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2- The Imposition Of Liability In Equity:

The principal application of the imposition of liability in equity (although
the common law does not) is in relation to negative convenants, which
may, if certain conditions are satisfied, run with the land and bind pur-
chasers of it to observe the convenants for the benefit of adjoining owner.
bt ie Adghuli yay0 -¥
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Attempts have been made to extend the operation of a restrictive cove-

nant to cover contracts for the hire of ships, as well contracts restraining
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certain uses of land.
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3- Imposing Benefits On Third Party:
If (A) and (B) cannot impose liabilities on (C), the corollary of this rule
would logically seem to be that neither can they convey benefit on him, or
more importantly (C) cannot enforce such benefit by contractual action in
the courts. The reason is that (C) is not a party to the bargain between
(A) and (B).
et (TR PO P W | 0-1 (Y PP~ A
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4- Creation of a Benefit by Equity:
Trusts
Although contractual rights cannot be established for a stranger, a
trust can occur conferring benefits on such a person, giving rights
that can be legally enforced.
1L e 3sLal! MGs - ¢
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Any form of property can form a trust.
Lt 955 of S Aeladll (e 55 6l

If (A) and (B) contract, (B) promising to pay (C) $100, then (C) cannot sue

for the $ 100, because he is stranger to the contract.
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But, if it can be proved that (A) and (B) had not created a contract but a

Trust, then (A) the trustee or (C) the beneficiary under the Trust can sue

for the $100 in Equity.
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Two conditions must be fulfilled in order for the court to be convinced of
the existence of a Trust.
:OLEY ! 39> 90 AaSndd gLB| o yal 1040 OF s ol yi uliling

1- There must be a clear intention to create a trust - the words trust and

beneficiary need not be used athough it will clarify matters if they were.
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2- It must be clear that the parties did not intend to alter in any way what-
ever the rights they had created. E.g., if ( A) and (B) make a contract to
pay (C) $ 100, they have created a non-enforceable benefit to (C) (non-
enforceable by C) and (C) cannot sue. But if (A) and (B) create a trust
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their freedom to modify the trust is curtailed; i.e., the $ 100 cannot be al-

tered or reduced, hence in the case of a golden handshake cannot benefit
the widow of the employee because the employer has the freedom to ne-
gotiate the golden handshake.
oAl Bgdoell juadS sl aue e 30 lude Loghl cndplall Loe iolg 090 Of ey =Y
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The concept of the trust can be derived from the above example, then one
of the two analysis is relevant.
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1- The Law of Trusts indicates that provided all the parameters of trusts

are satisfied, then(C), the beneficiary, can enforce the trust in his own

right.
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2- But in the instance of a trust being implied from a contractual situation,
the analysis seems to be different. E.g., (A) agrees with (B) that (B) will do
something for (C). If a trust can be implied then it seems that (A) is the
trustee for (B) of his own rights. Thus, (A) is in effect, holding his own con-
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tractual rights for the benefit of (C) in trust. If that is the case, then (C) as
a beneficiary of (A)'s contractual rights can enforce the Trust by virtue of

those 'Trust rights’.
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3- The clarity of the intention of the parties must be beyond a peradven-

ture that a trust was intended, i.e., the three certainties in the trust must

be clear.
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- Certainty of words.
el B ol -
- Certainty of subject matter.
‘Eysdl (nds -
- Certainty of object.

However, since 1933 there has been very little mention of trust concept in
English courts in the context of privity.
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Remedies Of The Contracting Party:
Consideration will be given to:
5Bl ) o W1 Sl Se
 ggumges syl 12 B @ig g

- Specific performance which will be dealt with in more details later, and

S Lesd 81 Juadny Lgo pd Jlinies Gallg wGall oo o15¥1 g g -
- Damages.
In an action for damages, the plaintiff cannot recover more than he has
lost as a result of the breach, and only nominal damages woud be availa-
ble if the promisor had no other assets.
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The judgments of the court seem to be contradictory, and the Law
Revision Committee recommended:

1ol ey rasd OY (gilal danlpe Aind oo alSa V1 B agan gl Ll
"Where a contract by its express terms purport to confer a benefit on a
third party, it shall be enforceable by the third party in his own name sub-
ject to any defenses, that would have been valid between the contracting
parties, and that the rights should only be enforceable within the contract,
and that the promisor would have the same defenses to any action and
the same right of set-off and counter-claim as he would have against the
promisee and performance of the contract or release by the third party
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would discharge the promisor's contractual obligations."

The recommendation advises that, parties to a contract should not be
able to impose duties on third parties, but should be able to impose condi-
tions on the enjoyment by them of any benefit under the contract.
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Introduction:
The classification of illegality can be made according to the effect of

the illegality - which vary, depending on the nature of the contract
and the behaviour of the parties -

140404
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Examples:
One party or both parties may be prevented from suing on the contract at
all, or
One or both parties may be prevented from suing on a Particulae under-
taking, or

rafial
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If the doctrine of severance applies (see below) one or both parties may

be prevented from suing on part of a particular undertaking.
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The classification adopted here is, contract contrary to some principle of

law and contracts contrary to public policy.
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Contracts in restraint of trade fall into the second category but are dealt

with separately because of their importance.
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Contracts which Break the Law:
It is traditional to distinguish the situation where the object of a contract is
the deliberate infringement of the provisions of a statute, or a statutory in-
strument, or the common law, then the court will not enforce that contract
regardless of whether the infringement is a civil or criminal one, or wheth-
er the law has been broken through carrying out into effect the terms of a
contract, then that contract may be upheld as valid at the instance of a
party who was ignorant of such breach of the law, or who innocently
caused the breach.
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1- Contracts Which Break the Criminal Law:
a- Contract to Commit a crime:
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If a contract has as its object the deliberate commission of a crime,
then it is illegal, and the courts will not enforce it.
eyl O3S wdall Gl 5l oW Baw g Aagydl QIS 58 wGal oo OIS )
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b- Property under the contract to be used for unlawful purpose:
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The contract itself may be legal, but the purpose to which the subject
matter is to be put may not. If the plaintiff enters into a contract with
the defendant knowing that the defendant is going to use the subject
matter for an illegal purpose, then it will not be enforceable.
OSas ¥ G oyl pul 9o B3k sl)g oo Bagl (89 Lue )l aBall (550 a3y
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c- The contract performed in an unlawful manner:

1AL pli ptle B gy Al ItiS -7

The manner in which the contract is performed may be sufficient to
turn it into a contract which is prohibited by statute. But the question
may arise is, whether the purpose of the statute is merely to penalize
conduct or in addition to prohibit performance of the contract.
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d- Contracts to indemnify against criminal liability:

14 pond | A g fuuadd 1BIST) 2gaall -

A contract to indemnify a person against liability resuiting from the deliber-
ate commission of a crime, cannot be enforced by law.

Do Baw pn daap

2- Contracts Which Break the Civil law:
qun.m ‘333\.2!\.31154! .:,.‘é.a!t -Y

a- Contract to commit civil wrong:
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If the contract is to deliberately commit a civil wrong, such as to as-
sault a third party, or to give fraudulent preference to a creditor, it
is ilegal and enforceable. If one of the parties to the contract
knows that the contract is illegal, for exapmle, when the seller of
goods knows they belong to a third party, then it appears that only
the innocent party is entitled to rely on the contract. In some in-
stances the courts will declare such contracts bad on grounds of
public policy.
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b- Contracts to indemnify against civil liability:
If civil wrong is deliberately committed then it appears that the general
rule is that any contract of indemnity in respect of that wrong is illegal.
E.g. if (X) publishes a libel at the instigation of (Y), then he cannot re-
cover an indemnity from (Y). However, the tendency of such a con-
tract would be to restrict the circulation of libel as published in commu-
nication, which the parties have agreed is to remain confidential, it
would appear that an indemnity is recoverable if any liability is incurred
through its disclosure when a civil wrong is innocently committed, then
the general rule is that the plaintiff can sue on a contract of indemnity,
therefore, an employer can insure himself against civil liability for the
tort of his employee whether or not it is a crime, and he can obtain in-
demnity for torts committed by one employee on another from the
wrongdoer under the contract of employment.
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Where a civil liability arises out of the commission of a crime, the rule is
that any contracts to indemnify are not effective, thus, where a husband
shoots & kills his wife's lover, & the husband's insurance policy which in-
demnifies him against liability through causing death and consequently
seek to be indemnified under that insurance for damages, he has to pay
to the lover's estate - he could not recover such damages because the
shooting amounted to manslaughter, and as a matter of policy should not
recover as armed violence should be deterred. However, there are two
exceptional cases to the general rule, they are as follows:

S5 pald Gpasiay ade JS o oo Addall Suclalld Le dayya ISS)) ey 4 ghune i g
U LS5 Hgid olaly gy Baee ol HL 793 Sllal b 12dg 4t 5T Y (3Ss Linagas
JIGN o B i gfune Aoy Auiabeia ULES e Jguaonl alafs (nals daydsy zg)!
By dild Gadiall 45)5) iliaygal abdud duadd gl wlls i Jloe! e Jgrasdt Jols
Of oy Qs pa pelead!t caiadl oS Govnn dide 2315 WD Hmay 5L @Ot (Y Wbl Sl
oMl 35Sl saclall A5l Ll ¥l clilia (SIs A gull Aaball Al ol Corus aybou

L-’.&j

-Where the crime is one of strict liability, and
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-Under motor insurance policy, where the crime is committed negligently -
but not if it is committed deliberately.

Lkl Buaidgy 8 Opelidl Sia (1desd uids) Ylaal oSSyl daspadl cilS of -

204



| ENGLISH LEGAL TERMS OF CONTRACT
| ApudsOY 1 3paatt LB A0 93LAN Sisntlasall

c- Contracts to waive rights conferred by statutes:

Whether a statutory right can be waived, this would depend upon its
overall purpose, and upon whether the intention of the statute would
be frustrated by "contracting out". This is therefore the application of
the provisions of public policy to the decision, because the courts will
not allow the intention of Parliament to be frustrated.
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- Contract is illegal per se:
The making of the contract itself may amount to an illegality, and in such
circumstances it may not only remain unenforced by the court but in addi-
tion it may be punishable with a fine or imprisonment. This is true, for ex-
ample of a conspiracy to defraud.
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- Contracts declared illegal by statute:
As was the case with the Gaming Act of 1845 - which has now been re-
pealed, diminished by changing circumstances.
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Contracts Contrary to Public Policy:
1- Contracts to Prevent the Course of Justice:

a- Concealing and Compounding Crimes:
Any agreement to conceal a crime is illegal and against public policy.
Though the English courst have never tested the question whether, if
in order to obtain information relating to crimes, a promise to pro-
ceed - no further by say - bounds the police.
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Furthermore, no agreement which required the giving of false evidence, or
purported to prevent a witness responding to subpoena, could be lagal, it
will be contrary to public policy. But in commercial transaction, involving
disposition of land, an agreement to refrain from objecting, or to support
such a scheme would be valid. The plaintiffs could not rely on the rule
concerning public policy to ignore the covenant they had agreed to as ille-
gal.
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b- Interfering With Proceedings:
It is illegal to conduct criminal proceedings; so that a person's name
shall not be mentioned or shall be mentioned in a manner that does
not damage or implicate him.
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An Agreement not to appear and give evidence is illegal.
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A contract with a person who has "stood, bail" as a surety to indemnify the

amount that the surety has stood is illegal and unenforceable, it is also an

indictable offense.
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c- Fraudulent Preference:
Agreements to prefer creditors (who are unsecured) in winding up
and bankruptcy proceedings are illegal and unenforceable. They
may be set aside by statute which declares them void rather unen-

forceable.

oV Jund
S S, A1 BHE] Ul 2 3T e (Olass (193 00) Lisls Junds L3 3L o
oin fiag Ledaudas Se Y Ay yud LB o @SLall Ja3 (e LgwsdL2]
Gkl AL ,ud Lol cliadll (e Yoo Liliad il olalasy!

207



ENGLISH LEGAL TERMS OF CONTRACT |
LSOV 3gdalt 3 duigilalt Slatlacall |

2- Contracts Which Oust the Jurisdiction of the Courts:
Such contracts are contrary to public policy as they would have the ef-

fect of evading many preemptory rules of law.
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Maintenance Agreements:
A wife could not validly contract with her husband not to apply for mainte-
nance on divorce, and that a contract of that kind did not prevent her from
applying.
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4- Arbitration:
It is perfectly legal to have a clause in an agreement to refer a matter to
a private tribunal for a decision before going to court. But, if such a
clause deprives the parties of their right to go to court it is contrary to
public policy and void.
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5- Maintenance and Champerty:

Maintenance is the unjustified meddling, in support of, or instigation
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of litigation by a person who has no concern or intrest in it.
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Ex: (A) contract in which (X) agrees to help (Y) finance litigation to have

(Z)'s will set aside when (X) has no interest in the will.
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Champerty is where a person, who is maintaining another, extracts an

agreement for a share in the winnings of the action.
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Ex: (X) a solicitor agrees to help (Y) who is poor to bring an action in

defamation against (Z) provided (Y) gives (X) 50% of the damages recov-

ered.
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6 - Contracts Promoting Sexual Immorality:
Contracts which promote extra-marital, sexual intercourse, pictures,
books, and films which are illegal by virtue of the Obscene Publica-

tions Act 1959; fall within this category.
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It was thought (in the past - Franco V Bolton '1797' 3 Ves 368) that a
promise to pay a woman money to become his mistress or to secure her
cohabitaion was illegal, but now if the payment does not promote immoral-
ity by promoting cohabitation, then it is not illegal, thus. a promise to pay
money to a woman with whom a man has in the past cohabited is not ille-
gal - it is a contract which lacks consideration.
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Contracts which have the effect of promoting prostitution are illegal, thus,
to lease premises to prostitutes to practice their profession are illegal, but
a contract to let a room to a prostitute who practices her profession at an-
other place is valid because 'the perosn of that description must have a
place to lay their heads'.
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7 - Contracts Concerning Family Matters:
a- Contracts Relating to Divorce or Separation:
This kind of contract is invalid if made with a corrupt intention. E.g,
where one party bribes the other to institute the proceedings, or to
deceive the court on certain matters relevant in the proceedings, like
family finance except bona fide attempts to come to arrangements
which overcome the difficulties resulting from broken marriage.
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b- Contracts to Marry:
Actions for breach of contract of promise to marry was abolished in
1970. Prior to that only a promise by a married man to marry was
unenforceable as against public policy. However, a promise of mar-
riage between the decree nisi and decree absolute was then permis-
sible.
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c- Marriage Brokerage Contracts:

An undertaking for reward to procure a marriage between two par-
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ties is against public policy, and the same rule applies if the contract
is merely to find a marriage partner for a client. This rule if still appli-
cable nowadays, raises an interesting question as to the statutes of
contracts between marriage bureaus and their clients.
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d- Contracts in Resraint of Marriage:
A cntract which attempts to restrain or prevent a party from marrying,
is void and against public policy but a contract which deters a person
from marrying by providing some inducement which will end when
he or she marries, is not void.
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e- Contracts to Assign Parental Rights:
A contract to transfer parental rights and liabilities is against public
policy and void. Therefore, if (X) agrees to sell his child to (Y) it is il-
legal, but a separation agreement between husband and wife for one
or the other to relinquish such rights is valid.
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8-Contracts Interfering With Government or Foreign Relations:
a- Procurement of Public Office and Honors:
Contracts for the sale of public appointments such as directorship in
a public company, are contrary to public policy and void.
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b- Contracts by Employees and Members of Public Authorities:
Any officer with a direct or indirect pecuniary interest in a contract
entered into by a local authority, must declare his interest and can
take no fees or rewards beyond his ordinary remuneration.
sddond | Ollaludlg (nals ol sgae —o
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c- Contracts to Deceive Public Authorities:
If a contract is made either to conceal or misrepresent facts to a pub-
lic authority or body, for example tax returns to the Inland Revenue,

then it is illegal and void.
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d- Contracts Which Interfere with Foreign Relations:

Where a contract has as its object the doing of an act illegal by the law

of a friendly foreign country, is illegal and void, e.g., if the contract pur-

pose is the breach of customs regulations of a foreign country or to

contravene the laws of a friendly country.
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e- Contracts to Trade with the Enemy:
Under the Trading with the Enemy Act 1939 it is an offense to trade or
attempt to trade with the enemy. Contracts to trade with the enemy are
therefore illegal.
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An enemy is anyone voluntarily resident or carrying on business in an en-

emy territory, and if the contract tends to aid the economy of the enemy

that is sufficient.
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9- Contracts Interfering with Personal Liberty:

If a contract imposes conditions on an individaul, which restricts his lib-
erty unduly without cause, it is illegal.
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Convenants in Restraint of trade:
Where a contract contains a covenant in restraint of trade it will generally
only be the covenant which is unenforceable (or part of it) and not the
whole contract,
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The whole contract will be unenforceable of course, if the promise to re-
strict trading activities is the only consideration moving from the promisee.
E.g., if the contract is: "l will give you $ 100 if you will agree not to sell fish
in the UK". If the promise not to sell in the UK is unenforceable the whole
contract may fail.
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All covenants in restraint of trade are prima facie unenforceable. They be-

come enforceable if they are reasonable.
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1- Definition of restraint of trade:
The doctrine of restraint of trade is one to be applied to factual situation
with a broad and flexible rule of reason - which depends on the nature
of the transaction in which the restraint is imposed.
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2- Sale of Business and Employment:
Covenants which restrain an employee's activity after the termination
of the emplyment have always been construed more zealously than
covenants which restrict the trading activities of the vendor of a busi-
ness.
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The reason is that there is a greater parity of bargaining power between

the vendor and purchaser of a business, than between an employee and

employer, but that does not mean that the court will go to extravagant

lengths to find a covenant restricting the employee's activities void.
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3-Reasonableness:
a-Nature of the relationship with the covenantee's customers:
The nature of the relationship which the vendor or employee would
have had with customers of a business is relevant. E.g., a covenant
imposed on the book-keeper of a small business not to deal with
customers or former customers of the business, is unlikely to be rea-
sonable because the employee would not have come into contact
with the customers and would not be in a position to solicit them.
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b- Area of restraint:
The area to which an employee or vendor can be limited in plying his
trade is a matter which goes to the reasonableness of the clause.
Again, it may follow that a purchaser of a business has a greater inter-
est to protect than an employer, and can impose a wider restraints.
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c- Scope of the restraint:
Only those activities which pose a threat to an employer's legitimate
interest may be covered by the restraint.
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d- Duration of the restraint:
This could amount to the length of the life of the party depending on
the circumstnces, e.g., holding trade secrets.
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e- Public interest:
The covenant could be void if it is against public interest. E.g., ifitis
against competition.
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f- Other agreements:

The categories of restraint of trade are not closed although the ap-

proach of the courts is that it is a rule which should be extended only
cautiously.
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Enforcement of lllegal Contract:
1- Where the Contract ltself is Prohibited:
If the contract itself is prohibited by law, then it is unenforceable and
neither party to it can plea ignorance or innocence as an excuse.
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The party which instigated the illegality will not be able to enforce the con-
tract itself in any circumstances, and any attempt by either party to en-
force a contract prohibited by law by indirect means will be nullified by the
court, therefore if the contract provides for arbitration only the court will
set aside any award made by the arbitrator.
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2- Where the contract is lawful but performace is not:
If a contract is lawful but the method of performance is one in which
both parties knew is illegal, then both parties are without remedies in

enforcing it.
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There is a distinction between cases where the law penalizes conduct,
and cases where the law penalizes conduct; and in addition makes that
conduct an illegal mode of performing a contract.
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A contract may be lawful in its formation, but one party intends to use it for

ilegal purpose while the other party is innocent of these puroses. The

general rule is that the innocent party will not be affected by the illegal in-

tentions of the guilty party.
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If the innocent party, or indeed both parties make a mistake of law, either
in making the contract or concerning the consequence, then the general
rule does not apply and the contract is unenforceable.
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Where the innocent party makes a mistake of facts as to the circum-
stances which will give rise to illegality then he may be able to enforce the
contract.
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The best test that can be applied is to consider whether declaring the con-

tract illegal and denying a remedy to an innocent party will, further the

principles on which the contract has been declared illegal.
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The distinction between contracts which are illegal as they are formed,

and contracts which are illegal as they are performed.
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The position with regard to the statutory prohibition is:
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-Where a statute prohibits both parties from concluding or performing a
contract when both or either of them have no authority to do so, the con-
tract is impliedly prohibited.
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- But where a statute prohibits one party from entering into a contract with-
out authority, and/or imposes a penalty on him if he does so (unilateral pro-
hibition) it does not follow that, the contract itself is impliedly prohibited so as
to render it illegal and void. Whether or not the statute has this effect de-
pends on consideration of public policy in the light of the mischief which the
statute is designed to prevent, its language, scope, and purpose, the conse-
quences for the innocent party and other relevant consideration.
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- If the innocent party is unable to enforce the contract he may have alter-
native remedies.
- Wl |

- Where such contract has been induced by misrepresentation.
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- Where it is possible to rely on a collateral contract.
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Severance:
If the contract is only partly illegal, then it may not be totally unenforcea-
ble. Thus, if a party enteres into several covenants, one of which cannot
be enforced against him, he is not released from performing the others.
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However, there can be no severance if one of the promises is to do an act

which is itself a criminal offense or "contra bonos mores", in such cases

the whole transaction is regarded as void.
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In the majority of cases, where severance is allowed, the contracts have
been concerned with restraint of trade. It has been used in the cases in
two ways, either to cut out the offending promise altogether, or to nullify
so much of it as is repugnant.
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1- Excluding Consideration:
If the whole consideration for a promise is illegal, then the promise is un-
enforceable and void.
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2- Excluding Promises:

This is concerned with reducing the scope of a promise so as to ex-
clude a part which is illegal and thereby making the contract enforce-
able. In order that this can be done, three conditions must be satis-
fied:
1390 981 Slaciwt -Y
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- The promise itself must be capable of severance; promises which are il-
legal in themselves are incapable of severance, ex., criminal or immoral
promise. There may, however, be some grounds for believing that a

promise made without mens rea as required by relevant crime, may be

severable.
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-The "blue pencil" test must be applied.

The illegal promise must be amenable to severance by merely drawing a

blue pencil through the offending words. The court will not re-draft the

covenant so that it makes sense add, or substitute words for the same

purpose.
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-The nature of the contract must remain unaltered by severance.

If the result of severance is that the contract becomes entirely different to

that as envisaged by the parties, then the court will not order severance.
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Recovery of Money or Property Paid or Transferred Under
an lllegal Contract:

The courst will not help the parties to enforce an illegal contract, and the

general rule is that the court will not assist either party to an illegal con-
tract to recover money paid or property transferred under that contract.
Since the parties have embarked on an illegal transaction, they can ex-
pect no assistance from the court in respect of it, and if money paid or
property passes, this will not be interfered with, even if it appears un-
just.
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The court's attitude may be summed up in the phrase "the loss lies where
it falls". Several exceptions exist where the court will aid a party to recov-
er property or money.
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1-Recovery Authorizd by Statutes:
A statute may provide for the protection of a class of persons by mak-
ing payments of money or property transferred to them under the illegal
contract recoverable, e.g., payment of premium under the Rent Act 77.
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2- Repudiation of lllegal Purpose:
If a party who has entered an illegal contract repudiates that con-
tract, or the illegal purpose in the contract in time, then the law will
assist him to recover money or property under the contract.
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Some authorities refer to this as repentance, but this does not always re-

flect the repudiating party's state of mind.
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a- The Repudiation Must be in Time:
There can be no recovery of money or property if the party who is at-
tempting to recover has already begun to perform the illegal pur-
pose, or has accepted the illegal performance.
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b- Repudiation Must be Voluntary:
If the party is forced to repudiate by either a third party or a repudia-
tion of the illegal contract by the other party, he cannot recover his
property. Further, if the illegal transaction proves abortive, but only
after a party has participated in it, then there can be no voluntary re-
pudiation.
(oldst) Lieglo Jadt (oS wigag —o
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3- Oppression:
where a party is forced to enter into an illegal contract, then he can re-
cover his money or property back at any stage, either before or after
performance.
1Ly N 19 pudlt -¥
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Oppression is for these purposes, given a wide meaning and may include
the circumstances in which the contract was made.
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If the parties are not on equal footing, with one party at a marked disad-

vantage, oppression is more likely to apply.
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4- Fraud:
Where a party enters into the contract in reliance on a fraudulent mis-
representation, then he can recover his money or property given under
the contract even if it was illegal. For this purpose, an innocent misrep-
resentation is insufficient.
iJlca Y -¢
9T JUU 3,0l e aiealy ks @3lS ol slesl Gle sadae caple aBlaty Laie
0552 OF 0% W (U9 (e s sude Bl Ul IS Ty wdall ulls Jlags 4 laall HLaall
NIEYC I DUV IV | U LJ PR |

5- Mistake:
Where there has been a mistake of fact, then it may be possible to re-
cover money or property under the illegal contract. Where there has
been a mistake of law, then there can be no recovery of money or prop-
erty.
:Lh&d‘ -0
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6-Recovery Other Than Under lllegal Contract:

In several cases a party may recover money paid or property given un-

der the contract by means which do not require reliance on the con-
tract.
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a- Goods Transferred Under Illegal Contract:
It is settled law that property in goods can pass under illegal con-
tract, therefore if the property has passed from the seller to the buyer
and the goods have been delivered either to the buyer or his agent,
the seller will not be able to get them back.
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Where goods are pledged, hired or lent under an illegal contract, then a
right to possession passes when the goods are transferred, this right to
possession will endure until it is brought to an end either by Effluxion of
time or the occurrence of certain events, and until then the transferor can-
not recover the goods. However, if the hirer commits a fundamental
breach of contract, then his right to possession may come to an end, oth-
erwise than under the illegal contract and the transferor can recover the
goods - as he can rely on the title in the goods, as the hirer's right to po-
session had come to an end by the fundamental breach of 'the contract
by, for example, selling the thing hired to him.
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But it is established law that failure to pay installments is not a fundamen-

tal breach of contract.
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b- Goods Obtained Under an Illegal Contract:
Since property can pass in goods from the seller to the buyer under
an illegal contract, the buyer has all the usual remedies to protect his
property even if he pays nothing for them in return, thus, if the seller
attempts to recover them the buyer can sue for them or their value.
(o pud ade Y B Alast dclad! o
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This rule operates irrespective of whether the goods have actually been
delivered to the buyer.
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7- Money Paid Under an lllegal Contract:
Where money is paid under an illegal contract, the general rule is that it
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is irrecoverable, here money is paid as a deposit to a stakeholder un-
der an illegal contract it can be recovered as for as the stakeholder has
not paid it over as instructed.
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Collateral Agreements:
Any agreement which is made to help with the performance of an illegal
contract is itself illegal and unenforceable, thus, an insurance policy on an
ilegal agreement is illegal and any loans or payments of money to aid the
performance of an illegal contract is also illegal.
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If an agreement is in itself legal, it will not however be rendered illegal
merely because a collateral transaction to aid, or further its performance
happens to be illegal, therefore if a charter party is itself legal it will not be
invalidated merely because a policy of insurance relating to it is illegally
drawn up.
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Introduction:

The doctrine of frustration operates in situations where it is established
that due to subsequent changes in circumstances, the contract is ren-
dered impossible to perform, or it has become deprived of its commercial
purpose by an event not due to the act or default of either party.
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This is not to be confessed with initial impossibility which may render the

contract void abinitio.
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Originally, the law declared that, if a man bound himself by contract, then
that man is absolutely bound, notwithstanding anything which might sub-
sequently have transpired making it difficult or impossible to perform the
contract. The harshness of this absolute approach to contract made pos-
sible the evolution of the doctrine of frustration.
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This doctrine depends on two principles:
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- The sanctity of contract does not apply where the contract is subject to
conditions expressed or implied.
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- The sanctity of contract applies to contracts based on positive or abso-

lute promises.
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Tests for frustration:
Most attempts to define the basis of the doctrine of frustration are unsatis-
factory, but there are two competing tests for the recognition of frustration.
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1-The 'radical change in the obligation’ test:

Frustration of a contract takes place when there supervenes an event
(without default of either party and for which the contract makes no pro-
vision) which so significantly changes the nature (not merely the ex-
pense or onerousness) of the outstanding contractual rights and/or obli-
gations from what the parties could reasonably have contemplated at
the time of its execution, that it would be unjust to hold them to the liter-
al sense of its stipulations in the new circumstances, in such case the
law declares both parties to be discharged from further performance.
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When applying this test it is important to consider the following:
1AV yga¥! HLae¥l tady A8V ey HLas Y 1oa Gaakas wic g
- To construe the contractual terms in the light of the contract and sur-
rounding circumstances at the time of its creation.
cdal ) By S @ Aol Hga¥lg 41D dGall £ s B (GuEall ol jueudl Came -
- To examine the new circumstances and decide what would happen if the
existing terms are applied to it.
39251 paill il o] digas (S 13La sy Eig Bagaandt Unyadl jga¥l Haxdy alasdle -
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- To compare the two contractual obligations and see if there is a radical
or fundamental change, accordingly it is the nature of the obligation that
must have changed.
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2- The implied term theory:
This test has been abandoned by the court, but it was significant in the
development of the doctrine of frustration and the traditional criticism of

this doctrine is directed at the artificial implication of a term to deal with
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a situation which the parties would not have contemplated.
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Examples of frustration:
1- Destruction of the Specific:
object essential for the performance of the contract.
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s ABalt Al A )g pallg Adal! ol ali A (0 -
NS IE NI 1S EVE Jla

2-Personal Incapacity Where the Personality of One of the Parties is

Significant.
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Ex., Employment for 7 nights by a musician who falls ill and advised by

doctors to perform 4 nights only, or the imprisonment of an employee.
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3- Non-Occurrence of a Specified Event:

Ex., Hiring a room to be used as a position from which to view the
Coronation, or the cancellation of an event such as a boat race.
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4- Interference by the Government:
Ex., Government requirement to cease work on a project will frustrate
the contract.
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5- Supervening lllegality:
Where there is a supervening illegality - such as requisition by the gov-
ernment of goods - the parties cannot rely on the contractual terms to
prevent the contract being frustrated, and that if the parties contract
with the frustrating event in mind it will prevent frustration.
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6- Delay:

Inordinate and unexpected delay may frustrate a contract. The prob-
lem is to know how long a party must wait before the delay can be said
to be frustrating. This is a question to be determined by an informed
judgment, based on all the evidences of what has occurred and what is
likely thereafter to occur. Oftenitis a question of degree, whether the
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effect of delay suffered and likely to be suffered, will be such as to bring
about frustration of the particular event in question.
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7- Leases:
There was no frustration of long term building lease by the imposition of
building restriction, and no occurrence of an earthquake or flood, and
the present position is that a lease could be frustrated if there was one
principal use contemplated by the lease known to the lessor and one
that played large part in fixing rented value, then a government prohibi-
tion or prevention of that use has been held to discharge the lessee
from his duty to pay the rent. It is otherwise if other substantial uses
permitted by the lease and in the contemplation of the parties remain
possible to the lessee.
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8- Frustration of Contract by Constant Revision:

Numerous revision of plans of construction will not frustrate the con-
tract.
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Scope of the Doctrine:
The doctrine must be applied within a very narrow limit, and should not be
invoked lightly to relieve contracting parties of the normal consequences
of imprudent commercial bargain, this doctrine is subject to the following
limitation.
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- The doctrine cannot override express contractual provision for the frus-

trating event. This, however, does not apply if the supervening event is il-

legal.
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- The mere increase in expense or loss of profit is not a ground for frustra-
tion.
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The fact that unforeseen event made a contract more onerous than was
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anticipated did not frustrate it.
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E.g., Tsakuroglou - journey from port Sudan to Hamburg delayed by clo-
sure of the Suez Canani in 56, was held not to be a frustrating event.
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- Frustration must not be self induced.
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Effects of Frustration:
Frustration discharges the contract automatically; no question of election
of one of the parties - compare with breach - however this discharge
does not relate back to the making of the contract, therefore, on principle,
rights and liabilities already acquired up to the termination of the contract
remain intact. Only subsequent obligations are discharged, accordingly it
was decided that the loss would lie where it fell, but this unjust rule was
overruled and was held that money paid over a total failure of considera-
tion was recoverable again, this inflexible rule was modified and now re-
covery was dependent upon a total failure of consideration and there was
no provision for restitution of pre-frustration expenditure by one of the
parties, as a result, Parliament introduced Law Reform (Frustrated Con-
tracts) Act 1943.
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This statute remedies 'S defect of the common law. It is very flexible
statute, and this is why ipere are reported decision in the Act.
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CHAPTER (14)
DISCHARGE OF
THE CONTRACT
PERFORMANCE BY
AGREEMENT AND
BREACH.
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ENGLISH LEGAL TERMS OF CONTRACT
WjSOY 3g3all B dgilal Slallasall

Introduction:

The performance of by a contracting party for his obligations, discharges
that him from those obligations under the contract. It should be noted that

. .

1Al
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unless a term of the contract is expressly stated to have effect after the
existence of the contract has ceased, these restrictions, liabilities and du-
ties end with the discharge or breach of the contract.
Unless a clause is specifically and expressly worded, so as to make it
clear that, its effect is to terminate beyond the existence of the contract no
such effect will be implied, and all restrictive clauses terminate along with
the contract, Harrods V Schwatz - Sackin 1991 FSR 209.
SlalSyg e e clilin 0S5 @ La ilgil 3 yomas Jgio adall 550 OF o0 ¥ o 5ilally
Ll elgily 35 Ladall 355l ol dileil aas en Wl 150 b deiolgy A pio
1997 S 35,158 — 5a99,La dlg)y

What constitutes performance was discussed earlier and the parties may

elect to discharge their obligations under the original contract by a subse-

quent agreement so to do.

Jb 2 @giludgbad cLe¥l B LB LYI Hliky udy Loyl oliioxy 13 wlall Sal S Lag
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A party who fails to perform his obligations under the contract is in breach
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of the contract, and what constitutes a breach depends on the terms of

the contract, and we have seen that certain breaches entitles the injured
party to treat the contract as repudiated, if he elects to do so, he is him-
self discharged of his obligations under the contract and is able to seek a
remedy against the party in breach.
aBal) Uiy Jiee 5l adall 1 cood aibdgiane dpaniy sl B Jlidy 001 ol Ll
ras UMY iy of LTy iy 513 wiall pagual Gl datay s Y] S Lay
O iy 4L sl o Copdall i st ple Lade waWdl )laels il oo,hl
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Performance (The general rule):
Generally, parties must perform precisely all the terms of the contract in
order to discharge their obligations.
1(dalad i L) duaid!
ceailel 33 Haghy S8 ale Byguay adall B 3gifl pran 354D sdall Bl bl Lo camy

Where the essence of the contract lay in the provision of a special skill

and expertise, the party who had agreed to provide the skills and exper-

tise does not have the right to unilaterally delegate the responsibility to an-

other person.
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Under the Sale of Goods Act 1979, the buyer has the right to reject goods
if the seller delivers less or more goods than he contracted to sell, and the
goods must correspond with the description.
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A classic example of hardship caused by this general rule can be seen in
Cutter V Powell (1795) 6 Term Rep 320, where a seaman who was to be
paid his wages after the end of a voyage; died just few days away from
port, his widow was able to recover non of his wages because he had not
completed performance of his contractual obligation.
2 1Al o) oSy Aalall 3ue Ll Wlls e 535 o Sas ) Sbigauall SnMSI Jilly
3 piead) oL@l way 4] pBuw OIS Hloes Calyy Of s Culter V. Pwel 1975 auas
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odall dalyl 2ty JLeSL @dy @ T 3 opsal e T Jread
The above rule is now modified in a number of instances.
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GLOSSARY
The Agreement
Contract
Obligations
Conformed
Recognised
Accept
Offer
Proposal

Legally
Express
Implied
Conduct
Offerer
Offeree
Expressly
Information
Invite
Invitation To Treat
Intention
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Distinction
Determined
Auction
Advertisement
Reward
Bilateral
Share(s)
Statement
Common Law
Tender
The Acceptance
Expression
Assent
Unqualified
Communicated
Conform
Prescribe

Indicate

Continuing Negotiation

Complicated

Progress
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Concession
Demand
Disagree
Correspondence
True Construction
Reservation
Existence
Continued
Rescind
Acceptance By Conduct
Intending
Response
Considerable
Acceptance Of Tender
Construction
Submitted
Fulfil
Liability
Acceptance Must

Be Unqualified
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Vary
Counter-offer
Reject
Effective
Depart
Imply
Provisions
Promptly
Vitiate
Conversely
Indulgence
Perform
Refuse
Communication of Acceptance
Convenience
Decision
Actually
Indistinct
Exceptions
Estopped

Fauit
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Agent
Considered
Competing
Subsequent
Revocation
Previous
Prescribed Method of Acceptance
Prescribed
Compulsory
Bound
Silence
Specified
Particular
Acceptance In Ignorance of Offer
Ignorance
Coincide
|dentical
Acceptance In Unilateral Contracts
Unilateral Contract
Forbear

Presumed
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Principal

Collateral

Revoke
Termination of Offer
Termination
Withdrawal
Inconsistently
Merely

Disposing

Failed
Consideration
Detriment

Informal

Gratuitous Promises
Sentimental

Factual

Suffer

Mutual

Regard

Debtor

Debt
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Creditor(s)
Invented
Essential
Prejudice
Motive
Desire
Nominal
Entitlement
Executors
Adequacy
Doctrine
Harsh
One Sided
Damages
Interfere
Bargains
Evidence
Fraud
induce
Warranty

Validity
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Dissatisfaction
Excessive
Scarcity
Equipped
Evade
Description
Recession
Rejection
Terminate
Accompanied
Lapse Of Time
Duration
Circumstances
Extended
Occurrence of Condition

Occurrence

Determine

Purchase

Seriously

Damaged

Death
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Overdraft
Divisible
Personal Representative
Will
Notice
Supervening Incapacity
Mental Patient
Bound
Deprive
Objects
Disability
Voluntarily
Special Cases
Analysis
Artificial
Deadlock
Simultaneously
Propose
Yacht
Multiple

Competitor
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Certinty

Vague

Lacks

Precision
Custom
Abbreviation
Reasonableness
Meaningless
Severable
Ignored
Inclusion

Attach

Verbiage
Relatively

Minus

Govern Vital Aspect
Incompleteness
Commence

Vital

Deliberate

Reluctant
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Commit

Rigid

Fluctuate

Void

Allege

Settle

Solemn

Conditional
Condition Precedent
Condition Subsequent
Decisive
Chronological
Manufacturers
Claim

Guarantee

Request
Recoverable
Quantum Meruit
Liable
Acknowledgement

Liquidated Claim
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Antecedent
Material
Sue
Promissory Note
Lose
lllusory
Trivial
Executing
Deed
Document
Onerous
Discharge
Covenant
Enforce
Doubtful
Improper
Rescission
Variation
Delivered
Existed

Imported
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Executory
Varied
Contractual
Instrument
Requisites
Evidenced
Alternatively
Departs
Degree
Option
Quantity
Alters
Alteration
Refraining
Assess
Abandon
Creditor
Accrue
Satisfaction
Actual

Disputed In Good Faith
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Investigate

Due Day

Forge

Balance
Corresponding
Currency

Hawk

Robe

Constitute

Third Party
Composition Agreement
Equitable Release
Equitable Forbearance
Mutatis Matandis
Infancy

Executory Contract
Restraint

Cured

Defect

Lack

Affirm
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lllegal
Incentive
Promissee
Foreign

Irrevocable Credit

Instruct

Notifies

Steps
Manufacture
Counter promise
International Sale
Legislation
Reserve

Bidder

Novation
Partnership

Assignment

Gratuitous Bailments

Bailee

Bailor
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Imposed

Repair

Gratuitous Services

Render
Indirect
Liable
Negligence
Nonfeasance
Misfeasance
Grantor
Escrow
Type

Mere Puffs
Verifiable

Precise

Mere Representation

Admitted

Negatived

Honour Clauses

Definite

Record
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xchange

ealm

eparation Agreement
outine

iscretion
iscretionary Promise
esolved
lemunerations
ngagement
afeguard
ventualities
xhaustively

‘endor

lequisition

)bjections
Inreasonable
apriciously

rbitrary

eserted

(L) Lien

(ASL) ossy

Jals

(ks 12SLas) Gl

(2ol pur) mngas ade
($)1,S5 alins Jae) iy Jao
(S ( pu s algial) ol s
(A1) ALAE aey

i3

(T poas vgim pasa (GBSS) sl
(24e) 2425

oYl

(Shisall 5k il sl g5
(o) 2SS (agiSa culls ) ibullaio
(e Bus (o)) olisl el

(ool iine yab (yj50 pu ) Usdna jue
ellaag &

s

(L Aaus (pe ipg2 1 gbis) 3y974a

269



Matrimonial Home
Protective

Legal Estate

Bill of Exchange
Formalities
Complied
Evidence

Marine
Inadmissible
Executed
Embodied
Contracts of Guarantee
Indemnity

Primary
Fundamental
Conclusion
Ascertion

Relative Capability
Reduced to Writing
Incorporate

Relevant
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Circumvent

Privity

Possessing
Various

Breach

Stipulation
Conveniently
Repudiate
Labelled
Formidable
Inferring
Warranties
Undertaking

Legal Consequences
Nature

Prior Classification
Deprived

Contra Proferentum
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Refeneces
A: REFERENCES FOR THE FRANCHISE TEXTBOOK:

1- Franchising Law - Editor: Dr. Martin Mendelsohn.

2- The Essential sourcebook for evaluating the vest Franchise
opportunities; by arden Lynie New york: Broadway Books, 2000.

3- How to buy a Franchise; by Keup, Erwin J. Oasis Press, 2000.

4- How to protect yourself before and after you invest; by Purvin,

Robert L., Wiley and Sons 1994,

5- Financing for Franchising; by Rule, Roger C Oasis Press /PSl|
Researh 1998.

6- By special permission of British Franchise Assocition to use its
information pace, Thames View, Newtown Road,
Henley-om-Thames, Oxon, RG9 1HG UK
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