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Abshract

Protection of debts under Islamic
Jurisdiction

By

Dr. Mohammad Othiman Shebair

Asst. Professr, Faculty Sharia, Jordan University

This study deals with the Islamic figh methods concerning
the doubtful debts issue affecting a considereable number of the
contemporary financial institutions, with special concentration
on the penalty clause applied by many contemporary laws, as
when the creditor agreed to receive a Surplus payment from the
debtor if the later fails to repay him on due time.

The Study shows that such clause is illegal if related to the
debts and the surplus payment recieved by the creditor himself, -
because such action is considered no more than usury.

However the Surplus payment can be made to a welfare body,
such as the poor.

The creditor also may enforce a clause that requires
payment of the remaining installments if the debtor fails to pay
any of them on due time. He also may enforce a clause that
requires the debtor to subscribe in a mutual insurance fund, in
order to protect his right, if the debtor fails to repay him.
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concept of civilians in relation with above two jurisprudential
opinions.

In return, jurisprudents have approved the kiling of
civilians participating generally in fighting against Muslims,
and in any form, either factual or arbitratory, fighting jointly
with warriors or independently, based on prved evidences in this
respect of practical actions by the Prophet Mohammed (Peace Be
Upon Him). This unanimously agreed by jurisprudents,
supported by rational, and coincides with -in some forms-
contemporary international interpretations.

In conclusion, the Muslim warrior commits no sin, nor
becomes lible for atone, blood money or any kind of
responsibility for killing a civilian participating in the war
against Muslims. On the contrary, he is rewarded in this for
applying the rite of Jihad, as established by the community of
jurisprudents.
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Abstract

Status on Killing of Civil Fighters
Participating In Fighting Against
Muslims

By
Dr. Hassan Abdul Ghani Abu Ghuddah

Asst. Professor, Islamic Studies Dept of Faculty of
Education, King saud University, Riyadh

This research takles one of the subjects known nowadays as
"Public International Law" or ‘'Internationl Relations
Jurisprudence".

It is aimed by this to define Islam provisions related to kiling
of enemy civlians if they participate in war against Muslims, in
addition to consequent religious, civil or penal libility upon the
killer of civilians.

It explains that jurisprudents have two main opinions in
defining the term " non-fighter enemy members" who are
defined nowadays as " civilians". The first opinion defines
them as Women, children and messengers. The second opinion
defines them as "anyone whe does not fight due to physical or
traditional considerations”, which is totally accepted by
contemporary international interpretations.

It further indicates that jurisprudents agree on forbidding the
killing of civilians who do not participate in the war at all, based
in reported evidences in this regard, taking in consideration the
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fine except in the two cases of the collapse or rejection of forgery
allegation, and due to the division in opinion upon the possibility
of imposing a fine upon the party alleging forgery who waives
his allegation after lengthy procedures before the law courts, the
researcher supports the idea that a fine must be imposed here,
even the Egyptian legislator must impose an imprisonment
penalty upon the party whose misuse of his rights under the
stipulations of law are proved to be for the purpose of harming
others.

aaa
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summoned. The res*e/archer also supports the opinion which
considers the summoned refusal to receive the summon at his
official residence as a "personal summon", demonstrating
supporting evidences persuading its validity.

Whith regard to the defendant's misuse of his right in
demanding adjournment, the researcher intimated that the
increase in adjournment of cases is related to two reasons : (i)
the absenence of clear legislative policy to draw the route to
justice; (ii) litigants, defendants in particuar. In order to
prevent cause (ii) the researcher thinks that increasing the
amount of fine in the case of either party submitting in the first
hearing a document which could have been submitted in the
period stipulated under article (65) of Egyptian Procedures Code,
if its acceptance results in adjourning the hearing, the court
fines him not less than 30 pounds, but not exceeding 1000
poundes.

The researcher assumes that, in respect of defendant's
misuse of his right to reject the judge, what encourages the
increase of such rejection requests is the worthlessness of the
penalty defined by the legislator for non-acceptance, refusal or
loss/waiver of right to reject, of the rejection request. To close
this cause of adjournment, he prpposes that in above instances the
law court imposes afine of not less tham 100 Pounds, but not to
exceed 10,000 Pounds, or imprisonment of not less than one
week, but not to exceed one month. But if the rejection request was
based upon article 148 of the Egyptian procedures Code, the law
court must impose both of the fine and imprisonment.

Finally, with regard to defendant's misuse of his right in
alleging forgery, the researcher confirms that the majority of
appeals due to forgery are of malicious nature, based upon actual
confirmations,. Since the legislator did not enforce imposing a
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Abaract

Defandant, and the Phenomenon
of Slacknes in Litigation

By
Dr. Ahmed sedKy

Teacher of Procedure Civil Law - Faculty of Sharia & Law
United Arab Emirates University

This research tackles a common phenomenon, slackness in
litigation, focusing on one of its generators "the defendent” and
his role in stirring it up.

The researcher casts the most important forms of
defendant's misuse of his right of defense before the first degree
law-court, from the moment of informing him of the initiatory
summon until the issue of sentence on it, offering the Egyptian
legislator a number of suggestions, hoping that by applying them
this phenomenon can be eliminated from this source “the
defendant".

He also tackles the defendant's misuse of his right of being
informed of the procedures, suggesting the necessity of
forbidding him from misusing the appeal due to forgery lif the
summon is delivered to anyone living with him) as a means of
hindering the processing of the case, by making the summoner
identify the receiver of the summin via his identity or family
card and recording its number and issuing authority in the
original summon, and explaining the receiver's relation to the
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of obligations on them which are represented by the following two
obligations :

1. To be conservative in political life.
1I. To be neutral in performing his official job.

The researcher at the end of his research made some
recommendations towards clarifying things to the Jordanian
public employee in order to safeguard him once he joins a
political party. These recommendations are represented in the
following :

1.  The necessity to identify political positions filling and
termination of their incumbents are inherited
rights to the governments, in order to allow the winning
party in parliamentary elections to appoint its members
in those positions for the sake of applying the party's
general policy.

11. The obligation of being conservative in political life has
to be clarified.

111. The obligation of neutrality in performing official job
has also to be clarified.
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Abstract

The J ofdanian Public Employee

and
The Right Join Political Parties

By

Dr. Ali Khttar shinawy

Teacher of Administration Law at Faculty of Law Jordan
Univeresity

Establishing political parties was benned in the Hashemite
Kingdom of Jordan during the period 1975 to 1992. During this
period, joining a hidden party by a public employee was
considered as a behavioral breach leading to disciplinary
action, which was at that time, termination of the employee's
services in accordance with martial law No 4/1970.

In 1992 Political Parties Law No 32/1992 was released which
gave public employees the right to establish political parties and
to join existing ones. Some categories have been exempted from
this right such as Judges, Military Men and Security
Departments employees as they are considered incumbents of
positions which should never be allowed to practice political
activities for being guardians of democracy.

Although the Political Parties Law allowed public employees
in general, except the exempted categories, to participate in
establishing or joining political parties, but laid down a number
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POSITIVE APPROACH TO THE DISPUTES OVER THE THREE ISLANDS

referred to in Article V (2) g. Lastly, it is to be emphasized by
this study that the settlement of the present disputes through
anyone of these procedures is not only obligatory under
international law, but required by the Holy Qur'an and the
Sunna as well.

aad
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from the responsibility to settle their differences by peaceful
means, as required by the principle of jus cogens.

The principle of jus cogens has evolved through
conventional and customary international law, the
importance of which, for the present disputes, are the
principles of peaceful settlement of the disputes and of pacta
sunt servanda, as defined in Article 26 of the Vienna
Convention on the Law of Treaties.

The principle of pacta sunt servanda has been employed
by this study as the key for the compulsory settlement of the
disputes, whereas it is recognized by all legal systems,
including the Islamic legal system as domonstrated by
Article 38 (I) ¢ of the I.C.J. Statute. Just in one single treaty,
without exploring the rest, the principle obliges the parties to
the present disputes on the grounds that the Islamic Republic
of Iran and the U.A.E. gave express consent, embodied in
their instruments of ratification to the Charter of the O.1.C.,
which, as a treaty binds the parties not because of their
instruments of ratification, but specifically due to the
principle of pacta sunt servanda. Under this principle, the
two states are to apply the procedural mechanism of peaceful
settlements embodied in Articel II (B) 4 of the charter of the
O.I.C. to the disputes, such as negotiation, mediation,
reconciliation and arbitration.

As compulsory procedures imposed by international and
Islamic law, the parties have mutually to choose between the
techniques employed by each procedure. As previously
stated, the Islamic states usually prefer arbitration to
ajudication, for the parties themselves take part in the
decision. The Charter , however, does not specify any
arbitral procedures, eventhough it invisages certain
techniques for negotiation, mediation and reconciliation , as
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solved by the most effective peaceful procedures.

4.4 The Islands and the Most Apligatory Procedures for the
Peaceful Settlement of the Disputes over them :

As it has been pointed out, the three islands are in
harmony with the concepts of territory and of islands in
international law, for which the application of the procedures
of international law for the settlement of disputes over pieces
of land, are only required. The guiding principle of the
application of these procedures is the faithful observance of
the principle of abstention from the threat or use of force in
settling the disputes, as asserted in the Charters of the U.N.
and of the O.I.C. Accordingly, the forceable annexation of
the three islands in 1971 by Iran, when the emirates were
militarly vulnerable, which had no legal support of
international law, constituted a breach of this principle.
This act, under international law enables the U.A.E. to
invoke the right of self-defence at any appropriate time in the
future to recover the disputed islands from the Iranian
occupation, unless Iran accepts the U.A.E.'s invitation to
submit the disputes for peaceful settlement in accordance
with the procedures recognized by international or by
Islamic law.

It is true that these procedures are voluntary, but they are
embodied in multilateral law-making treaties, such as the
Charters of the U.N. and of the O.I.C. Article 33 and 37 of the
U.N. Charter are embodied general proedures for the
settlement of international disputes, which are reiterated in
Articl II (B) 4 of the Charter of the O.I.C., such as:
"negotiation, mediation, reconciliation or arbitration". The
articles do not impose any obligation on the disputant states to
follow any one of these procedures, but international and
Islamic law do not release anyone of the disputant states
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of their title to the islands.

4.3 Examination of the Bases of the Claims and
Counterclaims against the Prevailing Principles of
Contemporary International Law :

It has been noted also that Iran has raised her claims of
sovereignty over the three islands while the islands were in
the possession of Sharja and Ras al-Khaima; a fact which
puts the burden of proof on Iran's part to support her claims of
any one of the overruling principles of contemporary
international law, such as the acquisition of title to territory;
effectiveness; and recognition. Thorough investigation,
however, of the application of each one of these principles to
the basis upon which the Iranian claims are founded has
clearly presented unsubstantial legal bases, or at least no
support at all to the claims. The counterclaims presented by
Sharja and Ras-al-Khaima have been equally treated as
those of Iran, whereas the legal grounds of the counterclaims
have been thoroughly examined against the overriding
principles of contemporary international law, such as the
principle of territorial sovereignty and of recognition of
newly independent states. It has been evidenced that the
principle of territorial sovereignty in both its negative and
positive aspects runs contrary to the Iranian forceable
annexation of the three islands in 1971. At the same time, the
principle of territorial sovereignty has been firmly
exercised by Sharja and Ras al-Khaima over the three
islands. Upon the formation of the U.A.E., she was
recognized as a newly independent state; a recognition
which implied an acknowlegement of title to her territory,
which means, under international law, that the three
islands, as parts of her territory, came under the sovereignty
of the U.A.E., and therefore, the disputes over them could be
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in its merit in order to reach its full extent. Deep scrutiny,
however, reveals that the disputes consist of claims of
sovereignty over the islands which are founded in certain
legal grounds alleged by Iran, and counterclaims based on
other legal grounds maintained by U.A.E. on behalf of
Sharja and Ras al-Khaima. The study has reached its aim
through analysis of the issue, the balance bettween the two
arguments in order to reach the basis of each of them, the
examination of the basis of each argument against the
overriding principles of contemporary international law,
and the finding out of positive and effective procedural
disputes.

4.2. The Bases of the Claims and Counterclaims :

The study has explored, for the investigation of the basis
of the claims and of the counterclaims, the location of the
three islands, whereas the three islands have been found as
close to the two emirates as to Iran . The three islnds are
populated by Arabs from the same origin as the populations of
the two emirates, facts also which are more supportive to the
U.A.E.'s counterclaims than to the Iranian claims.

The Iranian claims of sovereignty over the three islnds
are merely founded on the principles of historical title, of
geographical contiguity, of conquest in traditional
international law, and of recognition, all of which have
coincided with the threat of, or use of, force and its
maintenance.

The principles upon which the Iranian claims are based
have been countrclaimed by Sharja and Ras al-Khaima on
the grounds that the three islands have been historically
recognised as parts of the territories under their continuous
soveriegnty, and the international recognition of the U.A.E.
as a newly independent state has embraced the recognition
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principles to many territorial disputes, resulting in the two
horrible and destructive wars of 1980 and of 1991. This odd
attitude has not been positively reconsidered by the Gulf
states, as it can now be seen in the very boiling disputes
between the Islamic Republic of Iran and the U.A.E. over Abu
Mosa Island and the two Tunb Islands.

As an ongoing problem endangering peace and security
in Gulf, the disputes between the Islamic Republic of Iran
and the U.A.E. have attracted much more investigation here
than others, in which historical facts have been employed for
the realization of the practical application of the principles of
contemporary international law.

As historical facts cinfirmed by official documents, the
three islands had been in the possession of Sharja and Ras
al-Khaima , before Britain entered the Gulf in 1820, and
even before Iran raised her claims of sovereignty over the
three islands at the beginning of this century. Political
pressure, as exerted on the Ruler of Sharja to conclude the so-
called Memorandum of Understanding with Iran in 1971,
which resulted in the stationing of Iranian forces in Abu
Mosa Island. The use of force, by the Iranian occupation of
the two Tunb islands on 30 November 1971, has been
hostorically evidenced as the reason behind the loss of the two
emirates' possession of the islands. In spite of all these facts,
which favorably add some legal weight to the U.A.E.'s
counterclaims, the U.A.E. on behalf of her two component
emirates, has occasionally endeavored to convince Iran to
submit the disputes to an international body for peaceful
settlement; a move which has been always rejected by Iran.

The realization of pratical application of the principles of
contempoary international law to the disputes, as the aim of
the study, requires the treatment of each aspect of the disputes
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sunna, saying that : " But no, by thy Lord, they can have No
(real) Faith, until they make thee judge in all disputes
between them, and find in their souls no resistance against
Thy decisions, but accept them with the fullest conviction".”
The second case concerns the disputes btween couples and the
submission of the disputes to arbitrators from both families®.
This technique has been effectively followed throughout the
practice of the Islamic state in settling disptues, the
importance of which was the arbitration between the Prophet
(peace be upon him) and Bani Quraza®.

4. Conclusions :

Finally, we may summarise our conclusions as follows :

4.1. The Approach :

The enduring quest for a peaceful settlement of the
disputes between the Islamic Republic of Iran and the U.A.E.
over the three islands has potentially paved the way for the
parties to accommodate their differences by replacing the
rule of force with the rule of contemporary international law.
For this end, the study has illustrated how the antecedent
principles of international and Islamic law interacted
through the practice of Islamic and non-Islamic states.
From this process, certain apligatory principles for peaceful
settlements of disputes have formed and have become
generally binding on all states, including the Gulf states, as
parties to several multilateral law-making treaties.
Notwithstanding the recognition of the Gulf states of these
principles, as promulgated in the treaties, it has been evident
that some of these states have not, in practice, applied those

The Holy Qur'an, Al-Nisa' IV, 65.
Ibid, Al-Nisa' IV, 35.

Ibn Hisham. Al-Sira al-Nabawiyya, edited by Mustafa al-Saqqa and others,
Mu'assasat ' Ulum al-Qur'an, (no date), part 2, p.239.
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Finally, if all these peaceful settlement techniques have been
ineffective the parties should resort to arbitration.

The Islamic state usually prefers arbitration to a
Jjudication, since the parites to the disputes take part in the
judgement. Article II (B) 4 does not specify the way of
applying arbitration techniques to disputes between the
member states. Regarding negotiation, mediation, and
reconciliation, the Article envisions certain techniques,
such as the use of diplomeatic channels and the good offices
of a third party, or through the foreign ministers of the
Islamic Conference, as referred to in Article V (2) g of the
Charter of the O.I.C. The Charter, however, does not specify
any body or bodies as arbitrators.

This mandate has been entrusted to the Council by Article
5 of the Chater of the Arab League to conduct arbitration and
mediation, provided that the decision is taken by a majority
of votes. The main deficiencies of the Article are the
exclusion from arbitration of all disputes regarding the
independence, soverignty and territorial integrity of any
member state.” In addition the Arab states did not accept the
compulsory jurisdiction of Council, and the Council had
failed in many arbitration cases.

As it has never been impossible for any party to agree on
the appointment of an arbitrator, the application of
arbitration techniques to the present dispute is not only
required by international law but also appligatory in the
Holy Qur'an and the Sunna. Acknowledgedly, the Holy
Qur'an refers to arbitration techniques in two cases : the first
is to arbitarte to the prophet (peace be upon him), i.e. to the

Foda, E. The Projected Arab Court of Justice, A Study in Regional
Jurisdiction With Specific Reference To the Muslim Law of Nations,The

Hague 1957, p.22.
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1)

(2)
3)

in the terms laid down in Article 2 para. 4 of the U.N.
Charter, the principle of peaceful settlement of disputes™ and
the principle pacta sunt servanda, as defined in Article 26 of
the Vienna Convention on the Law of Treaties .

The last two principles effectively cover the prsent
dispute and thus, provides a peaceful solution, not only in
accordance with international law, but also with regard to
Islamic international law. The principle of pacta sunt
servanda binds the parties to the present dispute, as it
draws its validity from the fact that it has always continued
as an integral part of most legal systems, including Shari'a,
to which Artecle 38 (I) cofthe I C.J. Statute refers
asconstituting: "general principles of law recognized by
civilized nationas". The Islamic Republic of Iran and the
U.A.E. gave their express consent as embodied in their
instruments of ratification to the Charter of the
0.1.C.?, as a treaty, which derives its binding force not from
the instruments themselves, "but from the principle pacta
sunt servanda - an antecedent general principle of law. The
law is that the obligation must be carried out but the obligation

is not, in itself law"?.

The obligation ensuing from the Charter.of the O.I.C. is
that the two states should apply a peaceful settlement
mechanism embodied in the Charter. Article II (B) 4 of the
Charter of the O.I.C. contains various techniques for
peaceful settlement, adopted from the practice of the Islamic
state, among which the parties to the dispute ought to choose,
beginning by negotiation, mediation and reconciliation.

on general principles accepted as jus cogens, see: Ago, R. Hague Recueil des
Cours, 1971, I11, p.324.

UN.T.S,, 1974, vol. 914, p.111.

Fitzmaurice, Sir Gerald. Some problems Regarding the Formal Forces of
International Law, Symbolae Verzijl, 1958, p. 153.
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3.2.2.2. Application of the Most Appligatory and
Effective procedures in Islamic Law to the present
Disputes :

The question which arises here, is whether or not there are
apligatory rules, in international law or in Shri'a to compel
the parties to the present disputes to submit the dispute for a
peaceful settlement, such as adjudication, conciliation or
arbitration? Generally speaking, the submission of a dispute
to adjudication or arbitration, in international law and
Shari'a, is a voluntary act, but the settlement of the dispute by
peaceful means may involve rules of jus cogens; rules which
compel the parties to settle their dispute by peaceful means.

In international law, jus cogens can be defined as being
those principles or norms from which no derogation is
permitted ”. Acording to article 53 of the Vienna Convention
on the Law of Treaties of 1969, it is an additional
characteristic of a norm of jus cogens that it"... can be
modified only by a subsequent norm of general
international law having the same character". The
principles of jus cogens evolve through multilateral law-
making conventions, or throgh international customary
law. Article 64 of the Vienna Convention on the Law of
Treaties provides that : If a new peremptory norm of general
international law emerges, any existing treaty which is in
conflict with that norm becomes void and terminates". "It
may be interpreted that the use of the word "emerges" in the
previous article means that a norm of jus cogens could be one
of the principles of conventional and customary
international law, the importance of which, for the present
dispute, are: the prohibition against the threat or use of force

(1) see generally: suy, E. and others. The Concept of Jus Cogens in International
Law, 1967; Sztucki, J. Jus Cogens and the Vienna Convention on the Law of
Treaties; A Critical Appraisal, 1974.
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(I.C.J.), or to accept the submission of the disputes to this
court by the U.A.E. The two states have to mutually agree
to submit the disputes for judicial settlement; in this way,
and only in this way, such submission is not regarded as
derogation of sovereignty® by either one of the two states.

The Iranian attitude towards judical settlement of the
present disputes is in conformity with the widely
prevailing view in international law that judicial
agenies are not suitable for settlement of all disputes
which result from the conflict of interests®. The unilateral
submission of the dispute to an international tribunal, or to
an international organization or regional organization, is
regarded by the other party as constituting a non-freindly
act “, It is also evident that Article 2, 33 and 37 of the U.N.
Charter do not oblige any one of the disputant states to follow
the procedures of the settlement numerated threin, but instead
the articles leave this matter to the free choice of the disputant
states. The failure of the disputant states, however, to reach a
mutual agreement on following any one of these procedures
resulted in the prolongation of the disputes and endangered
international peace and security in the Gulf. Accordingly,
a positive approach to the peaceful settlement of the present
dispute makes it more pertinent to continue the investigation
by looking for more appligatory and effective procedures for
the settlement .

(2) Ibid.

(8) Anand, R. The Role of New Asian-African Countries in the present
International Legal Order, American Journal of International Law,
hereinafter refer to as : (A.J.I.L.), 1962, vol.56, p.393.

(4) Ibid, p .406.
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declares that : "Should the parties to a dispute of the nature
referred to in Article 33 fail to settle it by the means
indicated in that Article, they shall refer it to the Security
Council”. These methods are, in one way or in another,
reiterated in Article II (B) 4 of the Charter of the 0.1.C,,
such as :"negotiation, mediation, reconciliation or
arbitration".

Article 33 (I) uses the phrase " first of all " before the
term: "negotiation”, which may be construed as
qualification of the settlement of the disputes through
negotiations as the primary method. Hence, the Islamic
Republic of Iran and the U.A.E. may rely, first of all, on
the method of negotiation in settling their disptues over
the three islands. If the disputing parties fail to succeed to
negotiate, they may then resort to mediation, reconciliation,
or arbitration.

Article 33 (I) of the U.N. Charter refers to "judicial
settlement”, that is not mentioned in Article II (B) 4 of the
Charter of the O.I.C., which means that Islamic states, as
has been the case with other states, do not always take a
positive attitude towards the judicial procedures of pacific
settlement of disputes. This attitude of states towards
Judicial settlement widely appeared in the declaration on
principles of international law; despite the declaration
was based on Article 2 (3) and Article 33 (I) of the U.N.
Charter. In this declaration, the states place more emphasis
on the principle of sovereignty in order to be free to choose the
procedures of settlement * .

Therefore, the Charter of the O.1.C. does not impose any
obligation on the Islamic Republic of Iran to submit the
presrnt disputes to the International Court of Justice

Continental Shelf Cases, I.C.J. Reports, 1969, p. 47; Brownlie, Basic
Documents, opcit, p.40.

(1

~
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international disputes, as embodied in various treaties to
which the two states are parties.

The principle of peaceful settlement of disputes, as
embodied in Article II (B) 5 of the Charter of the O.I.C is
intimately connected with the principle of the "abstention
from the threat or use of force against the territorial
integrity, national unity or political independence of any
member State", as has also been laid down in Article
II(B) 5 of the same Charter. Both articles are in conformity
with the cardinal sense of Article 2 (3) and Article 2 (4) of the
U.N. Charter ®.

Article2 of the U.N. Charter does not specify the
methods or procedure by which states can settle their
disputes, leaving this matter to Article 33 and 37. Article
33 and 37 are embodied general proedures specifically
employed for the settlement of international disputes.
Article 33 (I) of the U.N. Charter states that : " The parties
to any dispute, the continuance of which is likely to
endanger the maintenance of international peace and
security, shall, first of all, seek a soution by negotiation,
enquiry, mediation, conciliation, arbitration, judicial
settlement, resort to regional agencies or arrangements,
or other peaceful means of their own choice". If any
settlement of the dispute is not reached, in accordance
with the previous Article, the disputant states may use the
methods embodied in Article 37 (I) of the Charter, which

(1) Article 2 of the U.N. Charter states that :

"3. All Members shall settle their international disputes by peaceful means in
such a manner that international peace and security, and justice, are not
endangered.

4. All members shall refrain in their international relations from the threat or
use of force against the territorial integrity or political independence of any
state, or in any other manner inconsistent with the purposes of the United
Nations".
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states”, the last but not least of which includes the
Charters of the U.N. and of O.I.C. The provisions of some
of these treaties, such as the Charter of the United Nations,
are, in general, preserved and applied by non-
contracting states; in other words, those states which are
not parties to the Charter cannot contest the binding effects
of the Charter provisions, such as the prohibition of the
use of force, the obligation to settle disputes by peaceful
means, etc. It is also evident that the said universal
international rules are binding upon these not as
conventional rules but as customary rules ensuing from

general practice of states. The formation of these rules,
like the conclusion of treaties, is subject to the will of the
states. As the states can create and modify treaties by
their consent, they can accordingly do so with regard to
customary rules ®.

The creation of these customary rules are the result of a
process in international law that is most difficult to trace,
but the recognition of the rules as international
customary rules can be ascertained unequivocally only
when a state in its relevant practice clearly indicates its
will and conviction that it accepts the rules in question as
binding norms. As successors to the Islamic state, the
consent of the Islamic Republic of Iran and of the U.A.E.
to be bound by international conventional and customary
rules can be asserted by the mere fact that the two states
are parties to the U.N. Charter and members of the
international community, and thus accordingly, they are
bound by the overriding principles of international law
which governs international disputes. One of these
principles is the principle of peaceful settlement of

Khadduri, M. War and Peace in the Law of Islam, 1955, p.202; Moinuddin, H.
The Charter of the Islamic Conference, ClarendOn press, 1987, p.40

Villiger, N. Customary International Law and Treaties, Martinus, 1985,p.4.
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embodied in the present articles justify the conclusion that
the legality of the Iranian use of force was exteremely
doubtful as a means to settle the disputes over the islands,
which were under the sovereignty of the two vulnerable
emirates. In this case, the non-observance of the principle:
"abstention from the threat or use of force" by Iran constitutes
a breach of her international obligations; an action
condemned by the international community. This
conclusion also supports the U.A.E's claim to be entitled to
use force individually or collectively in self-defence, at any

approperiate time, to restore her sovereignty over the three
islands.

The only remedy for the Iranian breach of international
law and the prevention of the use of force by the United Arab
Emirates, using her right of self-defence to restore her
sovereignty over the three islands, is to be found in the
immediate withdrawal of all Iranian forces from the three
islands. Correspondingly, the two states must sincerely seek
a peaceful settlement to the disputes in accordance with the
procedures required by international and /or Islamic law.

3.2.2. Required procedures For peaceful Settlement of the
Disputes in International and Islamic Law :

3.2.2.1.The procedures of International Law For the
Settlement of the present Disputes :

As it is known, the material elements of international
law are entirely composed of international treaties and
customary rules, the crystalization of which has
intimately attributed to states throghout their history.
Since the rise of Islam, Islamic states to which the Islamic
Republic of Iran and the U.A.E. are successors, have
concluded many international treaties with non-Muslim
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the O.I.C. and Article 51 of the U.N. Charter lead to a
negative answer justifying the Iranian occupation of the
islands, though this view is subject to examination. This
can be understood from the language of Article 51 of the U.N.
Charter, which requires that an actual armed attack must
occur in order to use the right of self-defence”. The phrase :
"if an attack occurs" creates a controversial issue regaring
the so-called anticipatory self-defence. Some scholars have
alleged that Article 51 does not prohibit this Kind of self-
defence which can be used against an imminent attack®.
This flexible interpretation of Article 51 may be embarked
upon by Iran in order to justify her occupation of the three
islands under the pretext of anticipatory self-defence, for the
evaluation of the armed attack, as actual and imminent, is
left to her discretion. Therefore, under Article II (B) 5 of the
Charter of the O.I.C. and on Artical 51 of the U.N. Charter,
Iran could have claimed that the islands had been taken
from her by Great Britain, and then were given to the two
emirates when these emirates were under the Btitish
protection. Upon the withdrawal of Great Britain from the
Gulf on 31 November 1971, there was an expectation of
imminent armed attack on the three islands created by the
forces of the Arab Emirates stationed around the islands,
which justified the use of force to defend the Iranian
sovereignty over them.

This contention is possilply relevant, notwithstanding
that anticipatory self-defence is not only a controversial
subject in international law, but also runs contrary to Article
2/3 of the United Nations Charter, which requires: member
states to settle their disputes by peaceful means. Thus, there
is no positive answer to this question. The principles

Kelsin, H. The Law of the United Nations, London 1950, p. 914.

Waldock, C. The Regulation of the Use of Force by Individual States in
International Law, Recueil des Cours, 1952, vol. 8, p. 498.
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addition, the two emirates have continued calling upon Iran,
after the occupation of the three islnds, to withdraw her forces
from the islands, and thereafter to submit the disputes to any
international body “, but the Islamic Republic of Iran met
that call by a refusal and by threatening to defend her
possession in the three islands by force. These facts lead to
the conclusion that nothing to explain the replacement of
Sharja and Ras al-Khaima by Iran in the three islands
unless, by using non-provocative military forces by the
latter; an action amounts to agression under international
law.

It is noteworthy, however, that, if agression occurs,
Article IT (B) 5 of the Charter of the O.1.C. and Artical 2 (4) of
the U.N. Charter do not impair the inherent right of self-
defence®. If the U.A.E. had invoked force against the
Iranian occupation of the three islands on 30th of November
1971, it would have been in accordance with article 51 of the
U.N. Charter. The article states that : "the inherent right of
individual or collective self-defence" is to be exercised "if an
armed attack occurs". The enhancement of the principle of
self-defence by the U.A.E. , at the time of the Iranian
invasion of the islands, requires from the former available
and ready military forces to resist the foreign invasion. No
prompt resistance, it is to be noted, was taken by the forces of
the two emirates, for they were militarly in a vulnerable
possession. The question, which quests for an immdiate
answer hereinafter, is, does the U.A.E. have the right, under
conventional international law, to invoke the right of self-
defence against the foreign invasion of the three islands at
the approperiate time?

Liberal interpretation of Artivle II (B) 5 of the Charter of

(1) see: Article II (B) 5 of the Charter of the O.1.C. , opcit .
(2) Bowett, W. Self-Defence in International Law, 1958, p.185.
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The Islamic Republic of Iran has always contended that
her action in occupying the three islands was in conformity
with this principle in the sense that the islands had never
been an integral part of Sharja and Ras al- Khaima, but parts
of the Iranian territory, and maintained that Iran had never
used force to occupy the three islands. Conversely, the
U.AE., according to the official view, has alleged that if the
Iranian argument was accurate with regard to Abu Mosa
island it was not so with regard to the Tunb islands, for the
two islands were under the sovereignty of Ras al-Khaima up
to the 30th of November 1971, the time of the landing of the
Iranian forces on the islands. Gradually, the Iranian forces
completed the occupation of the two Tunb islands, without due
regard to the obligations stipulated in the 1971 Memorandum
of Understanding between Iran and Sharja.

It seems here, from the two arguments of the disputant
states that "the use of force" is one of the mian factors of the
disputes over the islands, hence these claims should be
investigated in the light of Conventional international law,
Article II (B) 5 of the Charter of the O.1.C. and Article 2 (4) of
the U.N. Charter use the term 'Force', as primarily denoting
the use of : "armed forces", which includes the regular or
irregular forces of a state “, such as the military and police
forces. From this definition, one may inquire how the
Iranian forces stationed themselves in the three islands on
30th of November 1971 while the islands were under the de
facto sovereignty of Sharja and Ras al-Khaima? If it was
true that there was a Memorandum of Uneerstanding
bettween Iran and Sharja to station some Iranian forces in
certain part of Abu Mosa island,, there was not such
agreement between Iran and Ras al-Khaima allowing the
former to station any forces in the two Tunb islands. In

(1) Brownlie, I. Basic Documents in International Law, 1983, p.38.
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(1)

This attitude contradicts the international obligations
imposed upon Iran by U.N. Charter and by the Charter of the

I1.C.O.

Taking into account this argument, the examination of
the Charters show that Article II (B) 5 of the Charter of the
I.C.O. requires that : "The member States decide and
undertake that, in order to realize the objectives mentioned
in the previous paragraph, they shall be inspired and guided
by the following principles : ... abstention from the threat or
use of force against the territorial integrity, national unity or
political independence of any member State.". The Article
embodies one of the main principles in the O.I.C. ' s Charter,
which is the principle of respect of the territorial integrity
and political independence of each member state. This
principle becomes meaningless if it does not prohibit the
threat or the use of force to resolve the present disputes. The
Article also contains the principle of "abstention from the
threat or use of force", which has been adopted from Article 2
(4) of the U.N. Charter. The principle is of a fundamental
nature in international law, for it contains contractual
obligation, ensuing from the Charters, and as a customary
rule having the same binding force on non-member states
and member states of the O.I.C. and of the U.N.".

The preservation of the obligations ensuing from the
principle by the disputant states means that the two states
have to abstain from the threat or use of force "against the
territorial integrity, national unity or political
independence of' any one of them. Consequntly, any
territorial claims arising between the two states should be
settled in accordance with this principle, i.e., by peaceful
means, not by force.

Brownlie, I. International Law and the use of Force by States, Oxford 1963,
p-113; Jessup, P. Non- Universal International Law, COlumbia Journal of
Trans-National Law, 1973, vol. 12, p. 426.
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Zone which was only ratified by the Islamic Republic of Iran.
Article 10/1 of the 1958 Convention on the Territorial Sea and
the Contiguous Zone and Article 121/1 of the 1982 Convention
on the Law of the Sea define the term 'island'as: ".. a
naturally-formed area of land, surrounded by water, which
is above water at high-tide..". The legal nature of the
disputed three islands complies with concept of "island", as
crystalized in conventional international law. -They are
naturally not artificially formed islands “; They are also
surrounded by sea water and - They are above water at high-
tide, i.e., the islands constitute natural pieces of land, and
thus, the disputes over the islands are subject to certain rules
of international law, which are somewhat different from
those governing disputes over sea areas. This study is
concerned with the former catagory of rules, eventhough the

two catagories may submerge to cover one single dispute.

3.2 The Most Applicable and Effective Mechanism For

Settling the Disputes over the Three Islands :

The settlement of the present disputes mainly depends on
certain mechanisms embodied in principles and procedures
defined by international law, for the parties to be reseved.
The guiding principle of all is the parties' observance of
abstention from the use of force in settling the disputes.

3.2.1. Application of the principle of abstention From the

1)

Threat or Use of Force to the Present Disputes :

Each one of the disputant states claims that the three
islands constitute an integral part of its territory , but only
the United Arab Emirates has alleged that Iran used military
forces to annex the islands from the two emirates in '1971;
and continued to threaten to defend her illegal position there.

Sultan, Dr Hamid. Al-Qanoon al-Dawli al-'amm Fi Waqt al-Silm, Dar al-
Nahda al-Arabiyya, 1974, p.673.
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boundaries between the opposite states, such as the U.A.E.
and the Islamic Republic of Iran. Such effects can be seen in
the present case, since the disputes between the two states over
the islands have led to other disputes concerning the

definition of their maritime boundaries ®.

The concept of an island has been well defined in the
practice of the Gulf States, even though it somewhat differs
from that of international law, Article 1 of the Saudi Arabian
decree on territorial waters of February 16, 1958 © defines the
term : 'Island’ as constituting any islet, reef, rock, bar or
any permanent artificial structure not submerged at lowest
tide. A different definition, which is more consistent with
international law, adopted by Article 1 of the Kuwaiti Decree
of December 17, 1967°, which denotes the term ‘island' as: "a
naturally formed area of land surrounded by water, which is
above water at mean high-water tides"*.

The most recent concept of an island is embodied in the
1982 Convention on the Law of the Sea, which was signed, not

ratifid, by the United Arab Emirates and the Islamic
Republic of Iran on 10 December 1982 ©, and also before in the
1958 Convention on the Territorial Sea and the Contiguous

(1) Ely, M. Seabed Boundaries between Coastal States, the Effects to be given to

Islets as Special Circumstances, International Lawyer 1972, vol. 6, No.2,
p.219.

(2) United Nations Legistlative Series, hereinafter refer to as: (U.N.L.S.) National
Legistlation and Treaties Relating to the Law of the Sea, 1974, p. 114.
(3) ibid, p.97.

(4) Different definition , however, is adopted by Article 1 of the Omani Decree of
dJuly 17, 1972, which considers the territorial waters of Oman starts from the
low-water line of the coast of the main land or of "an island rock, reef, or

shoal more than twelve nautical miles distance from the main land or another
island, rock, reef, or shoal ", ibid, p.24.

(5) ST/LEG/SER.E/11, Multileteral Treaties Deposited with the Secretary
General, status as at 31 December 1992,p.762.
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under the newly independent state of the U.A.E., just as it
would if the territory was ceeded to an old state. This was
made clear in the Right of Passage Case®. The disputes over
the islands could be submitted to an international body for
peaceful settlement of the disputes.

As parties to the Charter of the 0.1.C®, and to the U.N.
Charter, the disputes over the three islands between the two
Muslim states should be solved in accordance with the most
applicable principles of international law or of shari’a any
one of which is mostly effective and applicable to the disputes.
The solution, however, can be more effectively facilitated by
the defintion of the legal nature of the disputed islands.

3. The legal Nature of the Three Islands and the Most

Effective mechanism For the Settlement of the Disputes:

3.1. The Legal Nature of the Islands Under International Law :

(0]

(¢))

The definition of the concept of islands, under
international law, and its applicability to the three islands
are very important matters in settling any disputes over
these islands. It assists in clarifying whether the disputes
are arising with regard to the sovereignty over islands or
over only a piece of rock. Disputes over rock or bar and
suchlike are considered maritime boundary disputes, which
are covered by the 1982 Convention on the Law of the Sea.
Conversely, claims of sovereignty over an island, in the
sense of international law, are regarded as territorial
disputes, which ara covered by the rules of international law
governing the settlement of disputes over land areas.
Moreover, islands, in the sense of international law, have
certain effects on the definition of the continental shelf

International Court of Justice, hereinafter refer to as : (1.C.J.) Reports, 1960,
p-6.

U.N.T.S., vol. 914, p. 111.
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(2)

U.AE.' s title to her territory”; for the statehood of the U.A.E.
includes the notin of territory. However, recognition of
U.A.E. does not necessarily oblige the recognized state or
states with regard to any outstanding disputes, such as the
dispute between Iran and U.A.E. over the three islands.
Certainly, the U.A.E. came into existence as a newly
independent state in accordance with contemporary
international law; without any disputes over its territory,
except the disputes over the three islands.

One key to the disputes over the three islands, pertaining
to recognition, may be found in allowing that the
investigation of the title to the islands go back beyond the
moment of recognition of the U.A.E. Before their
independence, the seven Arab emirates, including Sharja
and Ras al-Khaima were under British protection and
Jurisdiction. Within that jurisdiction, there are a variety of
ways in which British dependencies have emerged into
newly independent states, ranging from violent revolution to
gradual evolution of sovereignty or sovereignties .

The Arab emirate were born through an evolutionary
process and according to international law, the evolution of
the emirates and their titles to their territories were matters
within the domestic jurisdiction of Great Britain, until the
recognition of Sharja and Ras al-Khaima with the other five
emirates in 1971%.

Under customary international law, it has no longer
been acceptable to regard that title to the three islands is
settled by the mere fact of the recognition of the U.AE,, but
that the three islands subsist as parts of the whole territory,

CF. Jennings. The Acquisition of Territory, opcit, p.7 ff.

Abu Dhabi, Dubia. Ajman, al-Fujaira, Um al-Qowain, frauke, H. From Trucial
States to the United Arab Emirates, Longman, 1982, p. 347 ff.
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was the ethnic relationship between the populations of the
two emirates and the populations of the three islands, and
the second was the flying of the flag of each one of the two
emirates on the three islands®. Iran attempted implicitly to
recognize the sovereignty of the two emirates on the three
islands when the former requested, in 1930, to rent the three
islands from the British Government for 50 years, but the
Ruler of Ras al-Khaima stipulated the flying of his flag over
the islands, a stipulation which was not accepted by Iran®.

Notwithstanding of the exercise of territoral sovereignty
over the three islands by Sharja and Ras al-Khaima, none of
these emirates provided evidence of the mode by which she
has acquired title to her respective islands. The two emirates
only relied on the exercise of territorial sovereignty over the
islands as parts of their respective territories, and left aside
the question of title to the islands to be governed by the
princiole of recognition of a nawly independent state.

2.2.2. The Principle of Recognition of a Newly Independent State :

1)

(2)

3)

It will be recalled that the three islands are in harmony
with the concept of territory in iternational law, a territory
which is one of the elements of statehood © of the U.A.E. It
follows that when the U.A.E. was recognised by other states,
this recognition embodied an acknowledgment of the

As regards Abu Mosa Islands, it has been reported that the population of the
island were 80 nationals, in addition to 7 Indian persons and two Iranians,
Indian Office Library and Records, R/14/2/625, Confidential, B.O. No.88-
0251, British Agency Sharjah - To C.J. Pelly, Eso. O.B.E., Political Agency,
Bahrain,20th Jan . 1949, p.1.

Said, Dr Rosemerie. The Conflict Over the Arab Islands in the Gulf,
J.G.A.P.S., April 1976, vol. 2. No.6,p.22.

In addition to : population, government and independence, Crawford. The
Creation of States in International Law, opcit, p.36 ff.
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(1)

(2)

3

exercised any kind of exclusive sovereignty over the islnds
before 1971.

The two emirates have always preserved in their practice
the meaning and spirit of the principle, according to which
Iran has never been able to furnish any reliable evidence
that the two emirates had, at any time in history, acquired the
islands from her by force. At the same time, it has been
evidenced that the two emirates had exercised exclusive
sovereignty over the islands before 1971, the positive aspects
of which are as follows :

- Conclusion of concessions with foreign companies :
Shaykh Sultan Bin Saqr al-Qasimi of Sharja concluded
with the Golden valley Ochre And Oxcide Co. Ltd, a
concession in 1935  for the explortation of Minerals Red
Oxcide in Abu Mosa island.

As the British agent in Bahrain did not oppose the
concession, the silence of the agent may be regarded as de
facto recognition of the protecting state (Great Britain) of
the sovereignty of Sharja over the Abu Mosa island®. This
practice has been followed by Ras al-Khaima in respect of
the two Tunb islands, and has been recognised by the
protecting state, i.e. Great Britain ©.

- Ethnic relations and the hoisting of the flags of the two
emirates : Sharja and Ras al-Khaima actually exercised
two aspects of sovereignty over the three islands : the first

Indian Office Library and Records, R/15/2/894- Minerals Red Oxcide at Abu
Mosa, 20 Feb. 1936- 6 Jan. 1948.

The protecting state did not object to the concessionary company export of
the red oxcide in April 1936, ibid.

This was affirmed by the attempts of the Golden Valley Ochre And Oxcide
Co. Ltd., to extent her concession to Tunb islands, Inian office Library and
Records, R/15/2/893- Confidential No.C/133/24/1. Monerals Red Oxcide of
Tamp Island Memorandum British Agency Sharjah to the Political Agent
Bahrain. 9th Feb. 1938.
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al-Khaima had never exercised territorial sovereignty in the
sense of international law on the islands. These claims

bring into the issue the necessity to examine the defintion of
territorial sovereignty in international law in order to

establish the limit of power of each one of the disputant states
and subsequenty to find out whether or not the two emirates
had ever exercised territorial sovereignty over the islands.

Since the Islamic Republic of Iran and the U.A.E- with
which sharja and Ras al-Khaima united - are members of
the United Nations and of the I.C.O., it is the task of
international law to delimit the exercise of territorial
sovereignty of each one of the two states”, i.e., Iran and the
U.AE. Territorial sovereignty, in general, refers to the
characteristics of rights over a territory, and has positive and
negative aspects. The positive aspects of territorial
sovereignty appear in the exclusive exercise of authority by
the disputant states over their respective territories. The
negative aspects of territorial sovereignty appear in the
obligation imposed by international law upon each one of the
disputant states not to infringe the territorial sovereignty,
integrity and inviolability of one another®.

If one applies the principl in its negative aspects to the
disputed islands, one finds out that the Iranian forceable
annexation of the islands in 1971, instead of settling the
disputes by peaceful means, runs contrary not only to this
principle but also to the obligation imposed on Iran by
international law not to infringe the territorial integrity of
the two emirates in any parts, even if these parts are subject to
disputes. Moreover, the principle in its positive aspects does
not support the Iranian claims, whereas Iran had never

(1) Seee generally: Jennings. The Acquisition of Territory, opcit, p.2.
(2) Cf.R.IA.A,Island of Palmas Case, 1928, vol.2, p.839.
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principles in the case of the two emirates, whih are somewhat
different from those applied to the Iranain claims, may be
asserted as that the three islands had been under the de facto
sovereignty of Sharja and Ras al-Khaima before Iran
occupied them in 1971, and union between the seventh
emirates was recognized by the international community as
a newly independent state. Hence, the legality of the
possession of the two emirates in these islands can only be
clarified by examining this claim of possession against
these principles.

2.2.1. The principle of Territorial Sovereignty:

Before applying the principle of territorial sovereignty to
the possession of the two emirates in the islands, the islands
should be examined to see whether or not they meet the
requirements of interanational law, regarding the concept
of territory. Under international law, territory constitutes
tangible framework within which a state manifests its
power:” it includes islands, the territorial seas and the

airspace above them®. It links a people and their
government as a state, if the other requirements of statehood
are met @.

The three islands are in harmony with the concept of
territory in international law, since they were parts of the
territory within which Sharja and Ras al-Khaima had
exercised sovereignty before the Iranian occupation of the
three islands in 1971. However, the Iranian claims of
soverignty only include the three islands from the rest of the
territories of the two emirates, alleging that Sharja and Ras

(1) Hill, M. claims to Territory in international Law and Relations, 1945, P. 3.

(2) See Artical 56 of the 1982 Convention on the Law of the Sea, Doc. A/CONF.
62/122 and Corr. 1 to 11.

(3) Crawford. The Creation of States in International Law, Oxford 1979, p.36 ff.
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recognition was an international or a bilateral one © .

In this case, Iran had to establish incontestable evidence
that the international community as a whole has endoresed
Iran's title to the islands, despite any other ambiguous or
illegal situation. In the bilateral recognition, Iran would
have had to furnish any proof that the two emirates or any
other Arab state had recognized Iran's title to the three
islands and, thererore, these states were estopped from
denying the validity of the 1970 Iranian occupation of the
island. However, Iran has been unable to furnish any
evidence on any one of these recognitions, and thus, her
action of occupying the three islands in 1971 is not only
unjustified but also runs contrary to the overruling
principles of contemporary international law, and also to the
counter-claims presented by Sharja and Ras al-Khaima.

2.2. Applications of the Principles of International Law To the
Counter- Claims Presented by Sharja and Ras al-Khaima :

Since Iran has not been able to furnish uncontestable
evidence in accordance with international law to justify her
claims of sovereignty over the three islands, which had been
in the possession of the two emirates before the Iranian
occupation in 1971, the balance btween the Iranian claims
and the counter-claims maintained by Sharja and Ras al-
Khaima requires the examination of the basis of the conter-
claims against certain principles of international law, such
as the principles of territorial sovereignty, and of
recognition of a nawly independent state.

The justification underlying the employment of these

(1) See generally Akehurst, M.Modern Introduction to International Law, 1984,
5th ed. , p.146; Lauterpacht. Recognition in International Law, London, 1948,
p. 165; Chen, T. The International Law of Recognition with Special Reference
to Practice in Great Britain and the United States, 1951, p.221.
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colony and annexed it by force. India justified her action
before the Security Council on the grounds that Goa
constituted an integral part of India that had been illegally
occupied for some fifty years by a colonial power and for this
reason force could be used to remedy this situation®. The
majority of the Security Council took the view that Indian
action was contrary to Article 2/4 of the UN . Charter.
Hence, the Indian action cannot be regarded, under
customary international law, as a valid mechanism for
acquiring title to the territory concerned, and accordingly,
this would apply to the Iranian forceable annexation of the
three islands, Similarly, when Indonesia forceably
occuppied East Timor in December 1975, the U.N. General
Assemly in Resolution 3485 (xxx) called upon Indonesia to
withdraw its forces from that territory, and so did the
Security Council in its resolution 384. Both resolutions did
not recognise the transfer of title to the territory to Indonesia
by force.

The conventional and customary rules of international
law invalidate conquest as a mode of acqiusition of title to

territory, but Iran in her argument has contested that her
forceable annexation of the three islands in 1971 occurred

persuant to the recognition of her title to the three islands,
an argument that merits further investigation.

2.1.2.4. Principle of Recognition :

For the sake of argument, if one presumes that Iran
occupied the three islands in 1971 by force persuant to the
recognition of her title to the islands, the uncertainty of the
recognition is to be nullified by distinguishing whether that

(1) S.C.O.R,, 16th year, 987th meeting, paras. 46, 60, 74.
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and repeated in the Eastern Greenland Cae"”.

Accordingly, Iran cannot establish any evidence that
she acquired title to the three islands in accordance with
her effective control, since she has never exercised a
continuous and peaceful display of territorial sovereignty
over the islands, as a result of the conter-claims
maintained by Sharja and Ras al-Khaima, whose
acquiescence to the 1971 Iranian conquest of the islands
may be taken as other grounds for futrer Iranian arguments.

2.1.2.3. The principle of Conquest :

(1)

The Iranian conquest of the three islands in 1971 may
arguably be taken as mode of acquiring title to the islands,
since the rules relating to forceable annexation of a territory

afford the occupant some rights and impose upon it certain
duties under international law.

This argument is true only to the extent that title per se®
cannot be generated by force itself, nor may force validate,
under conventional and customary internationl law, a
possession in a territory, which is subject to disputes.

In conventional internationl law, Article 2/4 of the U.N.
Charter declares that :"All Members shall refrain in their
international relations from the threat or use of force against
the territorial integrity or political independence of any
state, or in any other manner inconsistent with the Purposes
of the United Nations". Furthermore, this principle has been
established in state's practice, as in the case of Goa and of
East Timor. In the first one, India occupied this Portuguese

P.C.1.J., 1933, series A/B, no. 53.

See generally: Mcdougal and Feliciano. Law and Minimum World public
Order, 1961, p.733; Oppenhein. International Law, 8th ed., 1955, vol. II, p.
618.
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2.1.2.2. Principle of Effectiveness:

The principle of effectiveness operates, in international
law, as a criterion for defining particular facts which may
have specific legal concequences”. The criterion apparently
works more in the field of acquisition of title to territory than
in any other field of international law, although in specific
cases it operates in conjunction with the other relevant
principles, such as sovereignty, conquest and recognition.

The application of this principle to Iran's claims requires
that Iran must establish reliable evidence that she effectively
controlled the three islands by means of occupation or
prescription before the 30th of November 1971, the time of
Iranian conquest of these islands, until then she would be
regarded as acquiring title to the islands by the principle of
effective control. Since: "the continuous and peaceful display
of territorial sovereignty ... is as good as title "®. Yet,
sovereignty has to be exercised by Iran with the intention of
seeking control, although such intention may only be realized
after the lapse of a certain time. If Iran relied on her claims
on this principle, the amount of the Iranian effective control of
the islands is varied with regard to the circumstances of the
disputes, such as the geographical nature of the islands and
the existence, or not, of the conter-clams presented by rival
states, such as Sharja and Ras al - Khama, as well-
established by Judge Huber in the island of Pamas Case®,

(1) De Visscher. C. Theory and Reality In public International Law, 1968, pp. 3, 8;
Kelsen. General Theory of Law and State, 1949. p-420.

(2) Island of palmas case, R.I.A.A., 1928,2, pp.829,839.
(3) IBID. PP. 829, 840.
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territory under contemporary international law “. It is well-
established that such principles cannot, by themselves, create
a title to territory as emphasized in the Islands of Palmas

Case®. In this case, the arbitrator stated that: "... it is
impossible to show the existence of a rule of positive
international law to the effect that islands situated outside
territorial waters should belong to a State from the mere fact
that its territory forms the terra firma (nearest continent or
island of considerable size)". The only legal relevance of
these principles, in the case of the Iranian claims of
sovereignty over the three islands, is : "Contiguity is no more
than evidence raising some sort of presumption of effective
occupation; [ by Iran ] a presumtpion that may be rebutted by
better evidence of sovereign possession by a rival claimant
[such as the two emirates ]"®.

- The principles of contiguity and of historical continuity
can only be taken into account by an international tribunal,
when there is genuine doubt about the effectiveness of a state's
control over the disputed territory, since then in this case the
principles may constitute evidence of effective control by the
claimant state, i.e. Iran. This doubt, however, was removed,
in the case of the Iranian claims of sovereignty over the three
islands, by the mere fact that Sharja and Ras al-Khaima had
exercised de facto sovereignty over the three islands before the
Iranian occupation of the islands in 1971; an occupation which
may be taken by Iran as constituting evidence of its effective
control of the islands.

(1) Jennings. The Acquisition of Territory, opcit, p.76.

(2) U.N. Reports of International Arbitral Awards, hereinafter refer to as :
(RI.A.A) 1928, 11, p. 829, 854.

(3) Jennings. The Acquisition of Territpry, opcit, p.75; the Eastern Greenland
Case, opcit, pp. 45-52.
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known from ancient times .

- Acquisitive Prescription: acquisitive prescription
inicates the acquisition of title to the three islands by
Iran through a long-continued and undisturbed
possession ® ; legal requirements negated by continuous
conter-claims maintained by the two emirates.

- A Newly Independent State : Iran is an old state; only a
newly independent state's recognition coves its title to

territory so that this mode is more applicable to the two
emirates than to Iran.

2.1.2. Application of the Other Principles of International
Law to Iran's Claims of Sovereignty Over the Three
Islands:

2.1.2.1. Historical Title and Geographical Contiguity :

It may be recalled that Iran alleged that : "for more than
a century, beginning in 1770 British maps marked the Tunb
islands as being Persian ... these islands ... formed part of a

group of islands virtually constituting an archipelago, all of
which has always been part of Iran"®.

It is self-evident in this passage that Iran based her
claim of sovereignty over the islands on the so-called

principles of geographical contiguity, and of histotical
continuity in traditional international law, both of which
have become obsolete as modes of acquisition of title to

(1) Accretion usually occurs as a result of the increase of land by new
formations, while cession of territory occurs by agreement between two
states, Oppenheim, A. International law 1955, pp.563, 547 respectively.

(2) In the requirements and origin of prescription, see: Jennings, R. The
Acquisition of Territory in International Law, Manchester University Press,
1963, p.20

(3) See : statement made by the representative of Iran, S.C.O.R., 1971, 1610th
Meeting, 9 December 1971, paras. 212, 215, p. 18.
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territorial sovereignty over them at any period of time before
the Iranian occupation of the three islands on the 30th of
November 1971.

2.1.1.Application of the Principles of Acquisition of Title to
Territory in International Law to Iran's Claims of
Sovereignty Over the Three Islands :

Acquisition of title to territory in international law
occurs through modes and is regulated by certain rules of
international law. Any claim of sovereignty over a territory
must prove that title to the territory concerned has been
acquired through any one of these modes. These modes are :
occupation, cession, accretion, acquisitive prescription and
newly independent state.

The examination of Iran's alleged title to the islands
against these modes shows the following lagal conclusions :

- Occupation : Iran has never alleged that she acquired
title to the three islands through occupation; and if she
has, the requirements of the occupation, as a mode of
acquisition of title in international law are not proved to
be available in the Iran's claims. Occupation, as a
mode, only gives title to the occupant in respect of terra -
nullius territory, while the three islands were under the
de facto sovereignty of Sharja and Ras al-Khaima when
Iran first raised her claims until she occupied the three
islands by force in 1971.

- Cession : the claim also cannot be based on cession,
since there is no treaty concluded between the two
Emirates and Iran to transfer title to the three islands to
the latter.

- Accretion : the islands did not come into existence
through accretion of the Gulf, since they have been
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2.1.Application of the Principles of Acquisition of Title to
Territory and Other Principles of International Law to
Iran's Claims of Sovereignty Over the Thrre Islands :

Iran has claimed territorial sovereignty over the three
island in accordance with certain legal grounds, while the
islands were under the de facto sovereignty of Sharja and
Ras al-Khaima. As there are intimate relations between
territorial sovereignty and title to territory in international
law, these legal relations require that Iran's title to the three
islands must firstly be proved at any time before the Iranian
occupation of the islands, in accordance with international
law, before any exercise of territorial sovereignty over the
islands by Iran. Iran's title to the three islands means the
fullest extent of competence that can be exercised by Iran

over the islands”, only in this sense her title operates erga
omnus.

Iran could only reach this stand by establishing beyond
doubt its acquisition of title to the islands through any one of
the five modes of acquisition of title to territory, recognized
by contemporary international law, and moreover, prove that
she effectively and peacefully controlled the three islands
without objection. from any other state or states. If all these
principles of international law were established by Iran, she
would meet the burden of proof required and her claims
transferred into a real exercise of territorial sovereignty,
eventhough the islands were under the de facto sovereignty of
the two emirates. Therefore, we will apply the modes of
acquisition of title to territory, and then the principle of
effective control to Iran's claims of sovereignty over the three
islands in order to see whether Iran acquired title to the three
islands and controlled them effectively and exercised

(1) Cf. Eastern Greenland Case, Prrmanent Court of International Justice,
hereinafter refer to as : (P.C.1.J.), 1933, Ser.A/B, No.53, p.46.
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of the Iranian occupation of the islands, Ras al-Khaima was
under British protection, and thus Great Britain was legally
responsible to defend any part of Ras al-Khaima's territory
against any foreign aggression ®.

From what has been presented in the arguments of Sharja
and Ras al-Khaima regarding the issue of title to the three
islands, it can be concluded that the two emirates have
potentially emphazised that the three islands had been
historically recognized as parts of the territory under their
continuous sovereignty. In addition, the international
recognition of the U.A.E., as a newly independent state,
covers the recognition of their title to the three islands. Thus,

the bases of the two arguments are now defined, but none of

them can legally be balanced except by the examination of
each basis against the overruling principles of contemporary
international law.

2. Application of the Prevailing principles of International
Law to the claims and Counter-Claims:

Since all states, Iran on the one hand, and Sharja and Ras
al-Khaima (now included in the U.A.E.) on the other,
claimed sovereignty over the three islnds, one should
examine the grounds upon which each claim is founded
against the principles of international law governing the
acquisition of title to territory. It may be, however, more
justifiable, once again, to begin with the Iranian claims,
since they were launched while the three islands were in the
possession of the two emirates. It follows that the onus of
proof is on Iran's part to support her claims by the overruling
principles of international law governing the acquisition of
title to territory.

(1) The Times, 10 April 1974 .
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carried out her claims on 30 November 1971 by sending her

troops to occupy the two Tunb islands one day before the

termination of the Treaty of Protection between Ras al-
Khaima and Britain.

Subsequently, the Iranian occupation of the two Tunb
islands was strongly opposed by the Arab states, and the
Security Council on 9 December 1971 held a cession
regarding the situation in the Gulf ®. At this time, the
representative of the United Arab Emirates described the
Iranian occupation as constituting : unjustified action
historically and judicially, and as running contrary to the
Charter of the United Nations.” He added that: "the British
government itself has on numerous occasions stated its
belief that these islands were Arabs and that the Itanian
claims to them was not based on any legitimate historical or
legal basis”" . One of the Arab states whose representative
criticized the Iranian action was the representative of
Kuwait. He argued that Iran: "could refer the case to the
International Court of Justice or accept arbitration. But all
our bids for a peaceful solution were turned down, Iran
cannot adjust itself, apparently, to the undisputed fact that
these islands have always been Arab islands and that the
continuation of the free passage through the Strait of Hormuz
is not only essential to Iran's economic life but also equally
essential and vital to Kuwait.." “.

All Arab states blamed Britain for her inconsistant
attitude towards the occupation on the grounds that at the time

(1) S.C.O.R., 1971, Supplement for October, November and December, 1971,
p.78.

(2) S.C.O.R, 1971, 1610th Meeting, 9 December 1971, para. 266. p.23.
(3) ibid, para. 271.
(4) S.C.O.R., 1971, 1610th Meting, 9 December 1971, para. 134, 135, p-12.
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of the unification of the seventh Arab emirates, including
Sharja, has in every occasion invited Iran to withdraw her forces
from the island. This position may be construed as implying the
application of the principle of clean slate® to the agreement, as
one of the unequal treaties®. Accordingly, the U.A.E. did not
succeed to the obligations embodied in the ageeement. The
ageeement was also opposed by the Arab states on the grounds that
the then Sheykh of Sharja entered into the agreement under
duress® ; a fact which is clearly evidenced by the Iranian attitude
towards the Ruler of Ras al-Khaima who refused to enter into

any agreement with Iran regarding the two Tunb islands.

1.2.2.2. Ras al-Khaima:

As historical facts, the two Tunb islands wera under the
direct sovereignty of the al-Qawasim Rulers, to which the
Ruler of Ras al-Khaima relates a status quo was recognized
by Britain upon her entrance to the Gulf in 1820, a long time
before Iran launched her claims of sovereignty over the
islands. Later, when Iran raised her claims at the beginning
of this century, Ras al-Khaima backed by Britain had
continued to reject the claims. A different attitude, however,
was adopted by Britain upon the declaration of her intention
to withdraw from the Gulf at the end of 1971, since she had
insisted that the Ruler of Ras al-Khaima negotiate the issue
with Iran, despite the latter's demand that her alleged rights
in the islands to be decided in her favour, and therefore, used
this claim as a pretext for non-recognition as a newly
independent state of the Union among the seventh emirates.
When all of this pressure had failed to enforce the Ruler to
enter into an agreement similar to that of Sharja, Iran

(1) For more dtails about the principle of clean-slate (tabula rasa ), see:
Makonnen, Y. International Law and the New States of Africa, 1983, p.132.

(2) Chen, L. State Succession Relating to Unequal Treaties, 1974.
(3) M.E.E.S,, No.6, 3 December 1971, p.2.
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"(a) The security interests of a country cannot under any
circumstances justify the occupation of another's
territory, nor can the protection of sea routes be used
as an excuse for claiming sovereignty over an island
belonging to another state.

(b) Abu Musa has no military importance in the strategic
sense, since it is well known that Iran possesses the
most modrn aircraft and most powerful naval units
and can therefore cover any area of the Arabian Gulf
with its modern weapons without making use of
Abu Musa. Moreover, Iran has seized the island of
Sirri, only some twenty miles distance from
Abu Musa, and, assuming its object is security and
protection of sea routes, is capable of doing so from
this island or other Iranian islalnds at the entrance
of the Gulf, which forms a bottleneck known as the
Straits of Hormuz"".

As mentioned above, Britain, as the protecting state of
Sharja, paid intensive effort to mediate between Iran and Sharja
in order to reach an acceptable solution to the dispute. The result
was no more than the conclusion of an agreement embodid in a
"Momorandum of Understanding'concerning the future
arrangements of Abu Mosa and its territorial waters®, which did
not completely abolish the sovereignty of Sharja over the island.
The legality of the memorandum, however, has always been
internally and externally challenged. It was domestically
rejected, as was seen by the prompt change of Sharja's Ruler.
The new ruler announced on 2 Febuary 1972 that he would seek a
new understanding with the Iranian government ®. Moreover,
the United Arab Emirates, which came into existence as a result

(1) ibid.

(2) M.E.E.S,, No.6, 3 december 1971, p.4.
(3) M.E.ES. No.15, 5 Febuary 1972, p 4.
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principles against the Iranian arguments.

1.2.2. Background of the Emirate's Counter-Claims:

The Iranian claims and occupation were firstly directed
to Abu Mosa Island, which belongs to Sharja and
subsequently to the two Tunb Islands, when they were under
the sovereignty of Ras al-Khaima. Sharja followed by Ras
al-Khaima, has firmly counterclaimed that Iran has never
at any time effectively controlled the three islands in the
sense of international law.

1.2.2.1. Sharja:

Sharja, however, met the new developments of the Iranian
claims by negating the basis upon which the claims were
founded and emphasizing the recognition of her own
sovereignty over Abu Mosa Island. In her response, she
asserted that Abu Mosa Island "has since ancient times been
recognised as an Arab island, and has never before been
settled by any foreign power, having always been
administered by its Arab rulers along the Omani coast...".
The British government affirmed this historical right of the
Arabs and of Sharja specifically on every occasion, and
stated its official view through Sir William Luce, the
representative of the British Foreign Secretary in the Gulf
area, with the words:"The British Government did not seize
Abu Musa from the Iranians and hand it over to Sharjah at
the time of its entry into the Gulf. The British Government
has since its entry into the Gulf considered Abu Musa to be
Arab, and according to old documents in possession of the
British Government the island was Arab..."”. Sharja also
added in her response to the Iranian claims that:

(1) For more details about these claime see: Albaharna. The Legal Status of the
Arabian Gulf States, opcit, p.343.
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Understanding, which was concluded btween Iran and
Sharja on the 29th of November 1971, by 24 hours, the Iranian
troops landed on and occupied the Greater and Lesser Tunb
Islands and hoisted the Iranian flag there, justifying the
action as merely restoring her sovereignty on the islands,
which had been occupied for eighty years by: British

imperialist forces".

The Iranian Senator, Abbas Mas'udi® reiterated the bases
of the Iranian claims arguing that :

- all geographical maps show the Tunb Island in the same
colour of the other parts of the Iranian territory.

- the two Tunb Islands are closer to Iran than to Ras al-
Khaymah.

- Iran had consistently protested against the British
occupation of the islands and this protest had never been
rejected by Britain.

- the Iranian and British governments consulted each
other on the basis of Iran's rights in the islands after the
latter's withdrawal of her territorial claim to Bahrain .

- the islands should be in Iranian's possession, since they
are of paramount importance from the strategic point to
Iran and to the Gulf region.

It may be concluded that the Iranian claims are based on
the principles of historical title, geographical contiguity,
recognition and factual conquest. However, Iran has not
defined the mode by which she acquired title to the three
islands. Yet, Sharja and Ras al-Khaima have constantly,
before and after the Iranian accupation of the islands,
maintained counter-claims based on certain facts and lagal

Statement of the then Iranian Premier A. A. Hoveyda, Ramazani, R. The
Persian Gulf: Iran's Role, University press of Virginia, 1972, pp.56-8 .

He was the cheif editor of Teheran Ettelaat, Amin. International and Legal
Problems of the Gulf, opcit, p.163 ff.
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claim of sovereignty over the island as emphasized by the
memorandum itself. Accordingly, it was agreed that the
Iranian troops would station on certain areas of the island as
shown in the map attached to the memorandum, over which
Iran was given full jurisdiction and the right to fly her flag.
Similarly, Sharja was given a full jurisdiction in the
remainder of the island and the right to fly her flag over the
police post “. The revenues accruing from oil exportation
were equally divided between Iran and Sharja and Iranian
and Sharja nationals shared equally fishing rights in the
territorial sea of Abu Mosa ®.

It may be concluded from the memorandum experience,
however, that Iran found this kind of solution was not
effective in enforcing her claim of sovereignty over Abu
Mosa Island. Therefore, in her next step, regarding the two
Tunb islands, she embarked upon a different policy.

1.2.1.2. Greater Tunb Island and Lesser Tunb Island:

Similarly , Iran claimed soverignty over the two Tunb
Islands alleging that: "for more than a century, beginning
in 1770, British maps marked the Tunb islands as being
Persian... these ilands... formed part of a group of islands
virtually constituting an archipelago, all of which has
always been part of Iran"®.

These claimc coincided with threats that Iran would carry
them out even by force, regardless of the treaty of protection
between Britain and Ras al-Khaima, which was still in
effect. After the announcement of the Memorandum of

(1) ibid.
(2) Ibid.

(3) See : statement made by the representative of Iran, Security Council Official
Records, hereinafter refer to as :(S.C.O.R), 1971, 1610th Meeting, 9 December
1971, paras. 212,215,p.18 .
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recognizing the Iranian ownership of the island. Moreover,
it was claimed that the Iranian extension of sovereignty
over the island was necessitated and justified by the

maintainance of the security of the Gulf area®.

The flexible position of Britain towards the new Iranian
claims encouraged the Iranian government to become more
insistent, as evidenced on 19" May 1970, before the real
withdrawal of Great Britain from the Gulf, when the Iranian
government informed Her Majesty's government that she
considered the island of Abu Mosa and its territorial waters
extending to 12 miles to be under her sovereignty “.

No positive stand was taken by the British government to
put an end to the threats directed against the territorial
integrity of the vulnerable British protected emirate of
Sharja, but rather the British government made an intensive
effort to mediate between Iran and Sharja in order to
reconcile their differences over the ownership of the island,
This effort did not achieve much success, other than exerting
havy pressure on Sharja to conclude with Iran the so-called
(Momorandum of Understanding) on 29 th of November 1971,
concerning the future arrangements of Abu Mosa and its
territorial waters ©.

The examination of the memorandum, however, shows
that it does not provide any solution to the issue of
sovereignty over Abu Mosa island, No cession, recognition
of title or transfer of sovereignty of any kind was recognized
by any party to the memerandum. Each party reserved its

(1} See the Memorandum presented by Sharja to the Arab states concerning Abu
Mosa island on 23rd August 1971, Middle East Economic Survey, hereinafter
refer to as : (M.E.E.S.), 3 December 1971, No.6, p.4.

(2) Ei-Hakim. The Middle Eastern States and the Law of the Sea, opcit, p.122.
(3) M.E.E.S., No.6, 3 December 1971, p.4.
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1.2.1.1. Abu Mosa Island :

since the arrival of Shah Mohammad Reza Pahlavi to the
government of Iran, this state has embarked on an
irredentist policy, in which it has claimed sovereignty over
islands and areas of its neighbouring Gulf states on the
basis of respect for the territorial integrity of its pre-British
territorial extent. Relying on the map which was prepared by
the Royal Geographical Society in 1892, Iran has insisted that
the island of Abu Mosa is an integral part of her territory®,
She contended that following British occupation of the island,
Brtitain handed it over to Sharja, despite the fact that
previously, Britain had recognized Iran's ownership of the
island.

A significant develppment in the from and extent of the
claims occurred upon British declaration of her intention to
withdraw from the Gulf at the end of 1971, when Iran in
several occasions had threatened to restore her alleged title
to the island even by force without due regard to her
recognition of Sharja and of the principles of international
law as embodied in the United Nations Charter. In
December, 1969, the occasion of granting an offshore
concession to the Buttes Gas and Oil Company 1969 by the
Ruler of Sharja, Iran reiterated her claims through the
National Iranian Oil company (N.I.O.C.) . The company
on 23 June 1970, submitted a letter to the Buttes Gas and Qil
Company informing her that Iran reseved :" the right to
take any action whatsoever to maintain its sovereignty over
the Island of Abu Mosa and its territorial waters". Iran
Justified the new developments in her claim by stating that :
she handed over the island to Sharja when Great Britain
became predominant power in the Gulf and the protecting
state of Sharja, though the British government continued

(1) Amin, S. International and Legal problems of the Gulf, London, 1981, p. 161.
9



POSITIVE APPROACH TO THE DISPUTES OVER THE THREE ISLANDS
—_— e - v O VS UYL DL IURGLILANDS

island. It is about one mile long and 3/4 of mile wide®.

1.2.The Exchange of claims and Counter-Claims of
Sovereignty over the Three Islands :

Upon the discovery of great oil and red iron oxcide deposit
in the islands, the disputes of sovereignty over them between
Iran from one side and Sharja and Ras al-Khaima on the
other, had gradually arisen at the beginning of this century
onwards. The disputes took the form of claims of sovereignty
over the islands presented by Iran, while the three islands
were under the de facto sovereignty of Sharja and Ras al-
Khaima. The two emirates have constantly counterclaimed
the Iranian claims before and after the Iranian occupation of
the islands at the end of 1971.

It is, therefore, of paramount importance, for the purpose
of this study, to restate the backgrounds of the claims and of
the counter-claims and to balance the two main arguments
in order to reach certain legal grounds, which can be
examined against the most prevailing principles of
international law governing the acquisition of title to
territory. The investigation begins with the definition of the
legal basis of the Iranian claims, since it had been raised
while the islands were under the de facto sovereignty of
Sharja and Ras al-Khama, followed with those of the two
emirates' counter-claims.

1.2.1. Background of the Iranian claims :
it is for convenience and for more careful examination
one may throw some light on the development of the Iranian
arguments with regard to the island of abu Mosa, and then
with regard to the two Tunb islands.

(1) ibid.
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near the mouth of the Strait of Hormuz. It lies approximately
35 miles off the coast of the United Arab Emirates (Sharjah);

and approximately 43 miles off the Iraninan coast”.

The island possesses a surface area of approximately 35
square miles® . It has a population of some one thousand,
five hundred persons, and the majority of them are related to
the Arab tribes living along the omani Coast.

The island is surrounded by deep water providing good
anchorage and contains in its surface extensive deposits of

red iron oxide ©.

1.1.2. The Greater Tunb Island :

The Tunb island lies 20 km from Ras al-Khaimah, one of
the members of the United Arab Emirates and about 17 miles
from the Iranian island of Qeshm. The island of Qeshm is
60 miles long and is separated from the Iranian mainland
by the narrow and intricate Clarence Strait.

The Greater Tunb island has a surface area of

approximately 9 square Kilometers, and is populated by
around two hundred prsons “, most of them are of Arabian

origins as those of the Abu Mosa population.

1.1.3. The Lesser Tunb Island :

(1)
(2)
3)

4)

This island is located about 90 km far from the coast of
Ras al-Khaima. It also lies 8 m West from the Greater Tunb

El-Hakim, A. The Middle Eastern States and the law of the Sea, 1979, p-122.
Al-Arabi Magazine, October 1968, issue No.119, p.38.

Al-Feel, Dr. Muhammad. Al-Khalidj al-Arabi fi Muwajahat al -Tahaddiyat,
Journal of the Gulf and Arabian Peninsula Studies, hereinafter refer to as:

(J.G.A.P.S), October 1976, issue no.8. p.71.
ibid; Al-Arabi Magazine, opcit, p.42.
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in accordance with the principles of international law"®.
Soon after, the Islamic Republic of Iran vigorously opposed

the invitation of the G.C.C. Heads of States by defending her

position in the islands and reiterated her claims of
sovereignty over them.

Throughout the entire period of the disputes, a few legal
studies have hastily come across the description of this issue
without toggling it or providing an alternative legal
solution. Therefore, it is the main purpose of this study to
deeply scrutinize this problem, to balance the argument of
each party against the prevailing principles of contempotary
international law, and to provide a practical and positive
legal mechanism for peaceful settlement of the disputes, if
the parties faithfully agree to apply them.

1. Location of the Islands and the Exchange of Claims and
Conter -Claims of Sovereignty over Them :

It is pertinent for the purpose of this study to concentrate
hereinafter on the distances between the islands and each
territory of the disputant states, their surface areas and the
ethnic relations between the populations of the islands and
those of the disputant states. These elements possess crtain
lagal nexus with the principles of international law
governing the acquisition of title to territory. Moreover,
these elements will be of some help in assisting the claims
and counter-claims of sovereignty over the islands.

1.1 Location of the Islands :
1.1.1. Abu Mosa Island :

As far as Abu Mosa is concerned, it is an island located

(1) Al- Qabas (Newspapers) 23 December 1993; Al Watan (Newspapers) 23
December 1993, p.22.
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sovereignty of Sharja and Ras al-Khaima, before the
formation of the U.A.E. Upon the declaration of Great
Britain to withdraw from the Gulf at the end of 1971 and
before the real withdrawal, Iran tried to carry out her claims
though different means. She exerted heavy pressure upon the
ruler of Sharja to sign the so-called Memorandum of
Understanding on 29th of November 1971 according to which
Iranian forces were stationed side by side with Sharja forces
in the island of Abu Mosa. The next day, other Iranian forces
accupied the two Tunb islands and hoisted the Iranian flag
there without the consent of the Ruler of Ras al - Khaima .

After the formation of the U.A.E. and its admision to the
membership of the United Nations and to the O.I.C., to which
the Islamic Republic of Iran was a member, the government
of the U.A.E., in several occasions, invited the Islamic
Republi of Iran to settle peacefully the disputes over the
islands though the coordinated and very effective
mechanism for the settlement of international disputes as
embodied in the Charter of these organizations. Until now,
these invitations were to no avail. One of these occasions was
the G.C.C. 14th session on 23 December 1993, in which the
G.C.C. Heads declared that : " The Islamic Republic of Iran
should affirmatively respond to the invitation submitted to
her by the President of the United Arab Emirates for the
assumption of direct negotiation regarding the Iranian
occupation of the United Arab Emirates' three islands”. The
invitation continued, adding that: "The G.C.C. members
completely support and absolutely agree with the position of
the United Arab Emirates. They also support all procedures
and peaceful means, which the United Arab Emirates may
rely upon in order to resume her sovereignty over the islands
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legally binding erga omunes, such as the principle of
acquisition of title to territory; the principle of territorial
sovereignty ; the princilpe of effective control as evidence of
good title to territory; the principle of recognition; the
principle that all members of the United Nations shall
refrain from the threat or use of force against the territorial
integrity or plitical independene of others; and the principle
that the members of the United Nations shall settle their
international disputes by peaceful means.

as an integral part of the international community and of
the Islamic world, the Gulf states have recognized the
validity and the binding force of these principles, as can be
found in many international treaties, which will be
mentioned. However, recognition of legal principles is not
enough for the replacement of the rule of force by the rule of
law in settling international disputes, as can be realized in
the practice of these states.

The Gulf states have bitterly experienced the horrible and
destructive wars of 1980 and of 1991, the underlying reasons
of which were territorial claims and counter-claims,
according to which none of these recognized principles had
been applied in good faith. Unfortunately, the rise of the
imminent danger of a third war can be expected sooner or
later, as a result of the building up of the controversy between
the Islamic Republic of Iran and the United Arab Emirates
(U.A.E.). concerning the sovereignty over the three islands
of Abu Mosa, and of Greater and Lesser Tunb®.

The Iranian claims and the U.A.E.' s counter-claims of
sovereignty over the three islands date back to the beginning
of this century, when the islands were under de facto

(1) Albaharna, H. The Legal Status of the Arabian Gulf States, Manchester
Univirsity press 1968, p. 304.
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INTRODUCTION :

Although it seems that a positive approach intends to enter
the arena of the very well-known controversy arising btween
naturalist and positivist theories concerning the basis of
obligaton in international law, we firmly adopt the most
prevailing view in international law that the practice of
states constitutes wide acceptance and recognition of the
validity of international law as an obligatory system without
requiring about the very debatable question of the basis of the
obligation in international law.

This approach is more practical than theoretical and less
controversial, at least with regard to the recognition of the
emergence, in state practice, of many obligatory legal
principles common to all legal systems of civilized nations.
For instance, in the age of international organization,
intrnational law and Islamic law have exchangebly
intermingled and interacted”, as a result of the participation
of many Islamic states in the membership of the United
Nations and its specialized agencies; and the establishment
of many Islamic international Organizations by the same
states such as the Islamic Conference crganization *(I1.C.0.)
and the Arab League. Many modern legal principles,
relating to international and Islamic law, have emerged
from this very process of interaction and have become

(1) See: professor David De Santillana, on praising Islamic law and pointing out
the contribution of it to the European law, in Schacht, J. and Bosworth, C.
(eds) The Legacy of Islam, Oxford 1974, p.309; Marcel Boisard stated that the
influence of Islamic ideas and legal princilples in the founders of Modern
international law is far from remote, Boisard, M. On the Probable Influence of
Islam on Western and Public International Law, International Journal of
Middle East Studies, hereinafter refer to as: (I.J.M.E.S.) , 1980, vol.II, p.429 .

(2) On the Charter of the Islamic Conference Organiztion, see: UN.T.S., vol . 914,
p.111-116.
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The Journal of Sharia and Law publishes original and
indepth studies related to the Islamic jurisprudence (Figh)
and the law.

The Contributions may be written in Arabic, or in English or
in French.

The Contributions should be between 5,000 and 10,000 words
( 186 - 32 pages of A - 4) excluding lists of references.

The Contributions must not be part of a Ph.D or an MA
thesis, and must not have been published before in any form
or Submitted for Publication to any other journal. The
author is required to submit a statement to this effect.

The authors are advised to observe academic rules with
regard to references, footnotes, sources, and all other rules of
research . References and footnotes should be cited Properly .

The Contributions must be carefully written and Sharia texts
must be clearly indicated.

The Contributions should be free from linguistic and
spelling errors.

The Contributions should be typed. Three copies should be
sent to the editorial board of the journal.

The authors are required to include a summary of their
academic qualifications and publications .

All Contributions are subject to review by outside readers.

The authors will be notified within two months from the date
of the receipt of their articles by the editorial board, whether
their work has been accepted or not.

The academic Departments of the Faculty of Sharia and Law
have established a list of readers for reviewing the articles
submitted to the journal. The list is subject to the approval
of the editorial board of the journal, and the readers of the
articles are paid an honorarium, in accordence with the rules
applied by the UAE University .

- the editorial board of the journal, in deciding which articles

will be published , it takes into account the importance of the
topics to the UAE, and the diversity of the views represented
in the journal.



The Objectives and Publishing Rules of the
Journal of Sharia and Law

(a) The objectives of the Journal :

The journal of the Faculty of Sharia and Law of the United Arab
Emirates University is Published once a year and the articles
published in the journal are reviewed by outside readers from well
Known univrsities in the World.

The objectives of the journal are as follows :
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Publishing original articles written by specialists in the
fields of sharia ( Islamic Law ) and law in general in order to
enrich these two fields and create opportunities for faculty
members of Sharia and Law of the UAE University to publish
their work and broaden their perspectives on complex legal
issues which are of great importance to legal scholars and

the society at large.

Strengthening The academic and scientific contacts between
the Faculty of Sharia and Law of the UAE University and
other Universities in the World.

Analyzing contemporary issues within the framework of
the sharia and law, especially the issues relating to the UAE,
the Aral: world, and Islamic Nations.

Studying the academic trends in the fields of Sharia and law
and assessing current legal developments as demonstrated in
new publications in the fields of sharia and law , and in the
dissertations submitted to Arab Universities, and other
universities in the rest of the world as well as conferences
and siminars dealing with human and environmental
Problems. The Journal of the Faculty of Sharia and Law
provides also a forum for commenting and analyzing the
judgements of the courts of the UAE and of the other Arab
States .

Creating opportunities for academic exchange of views with
similar journals.

With respect to the publishing rules of the Journal of Sharia and
Law of the UAE University, they are as follows :
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